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FOREWORD 


TRADE CASES reports the full, official texts of all decisions rendered 
by the higher courts, state and federal, in cases involving antitrust, 
Federal Trade Commission, and other trade regulation law problems. 
In addition, many lower court decisions and attorney generals’ opin- 
ions are included, either in full or in digest form. For good measure, 
antitrust consent decrees are included in full text. 


The Sherman and Clayton Antitrust Acts, the Robinson-Patman 
Price Discrimination Act, and the Federal Trade Commission Act are 
the principal federal laws interpreted and applied by these decisions. 
The state fair trade acts (involving resale price maintenance), unfair 
practices acts (involving sales below cost), and price discrimination 
and basic antitrust laws are the state laws concerned in these cases. 


This volume, cited 1950-1951 TRaDe CasEs, contains exact repro- 
ductions of the decisions as reported in the “’48-’51 Court Decisions” 
volume of the CCH Trade REeGuLATiIon Reports from January 1950 
through December 1951. 


Decisions are designated by the identical paragraph numbers 
under which they originally appeared in the TRADE REGULATION RE- 
ports, thus facilitating direct and cross reference. 


Each decision is preceded by: (a) the full name of the case; (b) 
the name of the court, the docket number, and the date of the decision; 
(c) an accurate, succinct and informative headnote, with emphasis 
on the main issue; (d) a reference to all paragraphs in the compilations 
of the Ninth Edition of the TRADE REGULATION REPorts which are perti- 
nent to the subject matter of the case; (e) the names of attorneys 
representing the litigants, whenever available; and (f) a reference 
to any previously reported decision in the same case. 


Effective indexing is provided to afford quick and convenient 
contact with any case by reference to its paragraph number. The 
indexing system includes: 


(a) Table of Cases (blue pages). Alphabetical, with complete 
listings under plaintiffs’ names and cross references under 
defendants’ names. The official and national reporter cita- 
tions are included when available. 


(b) Indexes (yellow pages). Complete and detailed. In addi- 
tion to the General Topical Index, covering all of the deci 
sions in the volume, special indexes are provided for: 

(i) Antitrust Consent Decrees 
(ii) Attorney Generals’ Opinions 
(iii) Federal Trade Commission Cases 
(iv) Robinson-Patman Act Cases 
(v) State Fair Trade Act Cases 
(vi) State Unfair Practices Act Cases 

This thorough indexing affords instant contact with any case (a) 

by case name, and (b) by subject matter. 


Foreword 


In planning and producing TRADE CAsEs, the aim of the publishers 
throughout is to make this volume of the utmost utility in the im- 
portant and extensive field of trade regulation. The user’s time is 
saved by the concentration on the subject of trade regulation (no time 
is lost leafing through irrelevant cases) ; by the single reporting medium 
for courts of all jurisdictions; and by the explanatory headnotes— 
clearly stated captions written by specialists in trade regulation law. 
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TRADE CASES 


1950-1951 


A COMPLETE LIST OF THE CASES REPORTED IN 
THIS VOLUME, ARRANGED ALPHABETICALLY BY 
NAMES OF PLAINTIFFS, WITH CROSS REF- 
ERENCES UNDER DEFENDANTS’ NAMES * 


Each case name is followed by the name of the court rendering the opinion, 
the official or national reporter citation if available at the time of printing, 
and the number of the paragraph in this volume at which the case is reported. 


* Cases in which the “Federal Trade Commission” or the “United States” 
is a party are listed under the name of the other party only. 


ay bE 

ASCAP (see ‘‘American Society of Com- 

posers, Authors and Publishers; U. S. 
Ve-7) 


Abrams et al. v. Bendix Home Appliances, 
Inc. 
= PCen. Y., 92 Fed: Supp: 633) .ucj2: =% f 62,652 
. DCN. Y., 96 Fed. Supp. 3 . .§| 62,792 

Acme Steel Co. (see ‘‘Eastern Venetian 
Blind Co. v.’’) 

Adams, et al. (see ‘‘Emery, ete. v.’’) 

Adams Mitchell Co. v. Cambridge Distribut- 


ing Co., Ltd. 
eA? 159° Weds (20) 913 ie nee tt. | 62,856 
Adelman v. Paramount Pictures, Inc., et al. 
a PCeDel., oF Fed. SUPP. 2iGs'. «>. seat 1 62,598 
Ee Pe nr Ass Se eon Gee ee at hee ee 1 62,736 


Ine. 

POR te SUD OL. eet ig ha. 0.8: KL aA {| 62,791 
Aig et al. (see ‘‘Aig-Schechner, Inc. v.’’) 
Aig-Schechner, Inc. v. Aig et al. 


i DE GSati: Re BG aa er ce EERE Car Be eres 1 62,711 
Air Products, Inc. v. Boston Metals Co. 
ERD GMI Aaa ete ok ok 6 Zao ce soe teh ot | 62,926 


Air Transport Ass’n of America, et al. (see 
Sis, Wa; ine. Vv." ') 
Alberty et al. v. FTC 
CARI ya Cs  1ae Med. . (20d) ).a0) dee - Sot 1 62,583 
. certiorari denied, U. S. Sup. Ct. 10-9-50 
Alexander’s Department Stores, Inc. (see 
“Forstmann Woolen Co. v.’’) 
Allgair v. Glenmore Distilleries Co., Inc., 
et al. 
Pe CON ee Ol PCO SUDD. GS nc cesician: | 62,659 
Aluminum Co. of America; U. S. v. 
MIDEENS Va Sli reds SUDDi1aaa 05 see. : §{ 62,646 


Amalgamated Dental Co., Ltd., et al. v 
William Getz Corp., et al. 
_. JBYO+) 1011 cent ae eee enn Aare Mee nee Ares ff 62,886 


Amalgamated Meat Cutters, etc. (see ‘“‘Kold 
Kist v.’’) 

American Airlines, Inc., et al. (see ‘‘Slick 
Airways, Inc. v.’’) 

American Automobile Ass’n and Automobile 
Club of New York, Inc. v. Spiegel, Murray, 
d/b/a Lake Service Station 
ED CwiINemeNs 


American Can Co. (see ‘‘Bruce’s Juices, 
Ines vi~) 
American Can Co. v. Russellville Canning 


Co. 


WIC ATS i ee tea. ee oe Be eS Se Ne {| 62,895 
American Can Co.; U.S. v. 
me CL Calm. ray ane ee ae ia eee 1 62,679 


American Communications Ass’n (see ‘‘New 
Broadcasting Co., Inc. v. Kehoe’’) 

American Federation of Tobacco-Growers, 
Inc. v. Neal, et al. 
1 CARA 18s ed. (20) S869) 2 nae eee { 62,675 

American Home Products Corp., et al. (see 
‘Martin, etc. v.’’) 

American Optical Co. (see ‘‘Sager Glove 
Corp. v. Bausch and Lomb Optical Co.’’) 

American Optical Co., et al.; U.S. v. 


Pid DY Ope Be Sete eee tee ears eR oa am, Se {| 62,813 
DCI, 97 Fed. Supp. 66.5... -.. .. 62,814 
spel DrGMiide ofeh Prd nce: tepigerr e’ Pie oats nit =, {| 62,869 


et al. (see ‘‘Dean Milk Co. v.’’) 


American Society of Composers, Authors 
and Publishers; U. S. v. 
DGING Av cat eee. eee J 62,594, 62,595 
BWCON Son Vlei Re ll ae ee {| 62,898 
American Viscose Corp. (see ‘‘Shawmut, 
Inecver) 


Ancore Amusement Corp. (see ‘‘United Ar- 
tists Corp. v.’’) 

Anderson-Friberg, Inc., et al. v. Justin R. 
Clary & Son, Inc., et al. 
. DON: Mi, 98 hed. Supp lor seeder nee J 62,852 

Angert (see ‘‘Palmer v.’’) 

Angert v. Bourjois, Inc. 


. Nina, “SUp.) Ctrihin. Siow kt. at eee. J 62,693 
Anheuser-Busch, Inc., et al. (see ‘‘Kainz, 
et al. v.’’) 


Applebaum and Sims v. Paramount Pic- 
tures, Inc., et al. 


SOD Gwiilisstifoaage”. Seen). Ane. dria {| 62,944 
Arden Farms Co. (see ‘‘Balian Ice Cream 
Co. v.’’) 


Arden Farms Co. et al. (see “F. and A. 
Ice Cream Co. v.’’) 

Armstrong Coalbreak Co. 
Corp. v.’’) 


“‘Cardox 


ARM 


(see 


x Table of Cases 


Atlantic Co. v. Citizens Ice & Cold Storage 
Co., et al. 
= CA-5; 178-Fed: (2d)'453,... eee | 62,538 
. certiorari denied, U. S. Sup. Ct. 5-8-50 
Atlantic Co., et al.; U.S. v. 


SD Ce Gals aie ee eee ee bee eee | 62,682 
DC Ga. re ee | 62,717 
Austenal Laboratories, Inc.; U.S. v. 
TOC) INES Ya on eee eee | 62,880 
Authors’ League of America, et al. (see 


Ring ve”) ; 
Automatic Radio Mfg. Co., Inc. v. Hazeltine 

Research, Inc. 

: US SupaCtyda epee ee 


BR 


Baker-Cammack Hosiery Mills, Inc., et al. 
v. Davis Co. 
3 CA-4 ISL eWedt (2d) 550) as sae ee | 62,606 
. certiorari denied, U. S. Sup. Ct. 10-9-50 

Balaban & Katz Corp., et al. (see ‘‘De Luxe 
Theatre Corp. v.’’) 

Balian Ice Cream Co. v. Arden Farms Co. 

DC Cal., 94 Fed. Supp. 796.........) 1 62,742 

Ball v. Paramount Pictures, Inc., et al. 

7 CA-3, 176 Hedi (2d) 1023 3) 2 162541 
certiorari denied, U. S. Sup. Ct. 3-13-50 

Bank of America, ete., et al. v. Board of 
Governors 
certiorari denied, U. S. Sup. Ct. 11-13-50 

Barden (see ‘‘Bergen County Pharmaceutical 
Ass'n v."’) 

Barlo Leather and Findings Co., Inc. and 
Saul H. Cohen (see ‘“‘Cat’s Paw Rubber 
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Barrett, et al. (see ‘‘Sheaffer Pen Co. v.’’) 

Barsky et al. (see ‘‘Huberman’s, Inc. Veen) 

Bascom Launder Corp. v. Bendix Home Ap- 
pliances, Ine. et al. 


PD CoNG Yo On Maa hves Db) ieee Dee ll 62,546 
Bascom Launder Corp., et al. v. Farny 
et al. 


DCONA Ne, LOCH Ree 2) lene .... 1 62,706 
Bascom Launder Corp. v. Telecoin Corp. 
IBIGMIN Ie se aos We DMG, ol. ..f| 62,556 
Baumgarten, et al. (see ‘‘Sunbeam Corp. 
Vie. 
Bausch and Lomb Optical Co. and American 
Optical Co. (see ‘‘Sager Glove Corpanvas) 


Bausch and Lomb Optical Co.; U. S. v. 


DCP rs ote ey ee ee ae 1 62,813 
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Bearing Distributors Co., et al Us Shave 
DC Mow it oRs De 5H | 62,942 
Becko, d/b/a Harold’s Studios (see “Voss, 
d/b/a Voss Studio v.’’) 
Bell and Co., Ltd., Alfred v. Catalda Fine 
Arts, Inc., et al. 
CAD 
Benatar, etc., et al. (see “Sterling Drug, 
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Bendix Home Appliances, Inc. (see ‘‘Abrams 
et al. v.’’) 
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et al. v. 
DCAIN Yc, 100h RD. 13a eee | 62,546 


ATL 


Benrus Watch Co., Inc. v. S. Klein on The 
Square, Inc. 
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Benson Optical Co., N. P., et al.; U.S. v. 


Barden 
Nee super, Ct, 75 Atl! (2d) 556.590. | 62,691 
Berners Pharmacy (see ‘‘Blumenkranz v.’’) 
Bernfield (see ‘‘General Electric Co. v.’’) 
Besser Mfg. Co., et al.; U.S. v. 
. DC Mich., 96 Fed. Supp. 304.. | 62,773 
. jurisdiction noted, U. S. Sup. Ct. 10-8-51 
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Electric Co., Inc. v.’’) 
Bigelow, et al. v. RKO Radio Pictures, Inc., 
et al. 
eC Te ewes eee fl 62,587 
Bigelow et al. v. Twentieth Century-Fox 
Film Corp. et al. 
. CA-7, 183 Fed. (2d) 60...... oe eo O44 
Bird & Son, Inc. (see ‘‘Hoague-Sprague 
Corp. v.’’) 
Bissell Carpet Sweeper Co. v. 
Saphin Co., Inc. 
SUNG Yee Spe @t yee rene ne eee a 1 62,635 
NEAY Sup. Cie ; . J 62,636 
Blechman, Inc., et al. v. Kleinert Rubber 
Co., et al. 
. DCN. Y., 98 Fed. Supp. 1005 7. Fe hoa Oee, 
Blumenkranz v. Berners Pharmacy 
Nee SUD Gt ‘ ..f/ 62,569 
Bonded Tobacco Co., Inc. v. Lincoln and 


Monarch- 


Ulmer, Inc. 
2 WDC? INE Mi re etc ee { 62,933 
Borax Consolidated, Ltd. (see ‘‘Suckow 


Borax Mines Consolidated. Ine. v.’’) 
Boston Fruit & Produce Exchange; U. S. v. 
a) Cam Viasss | 62,551 
Boston Market Terminal Co., et ale Ua Sieve 


3 DCL Mass. y.. eae Bee eee : .. | 62,927 
Boston Medical Supply Co. v. Brown and 
Connolly, Inc., et al. 
. DC Mass., 98 Fed. Supp. 13 . J] 62,890 


Boston Metals Co. (see ‘‘Air Products, Inc. 
ae) 

Boston Railroad Holding Co., et al. (see 
“Delaware and Hudson Co. v.’’) 

Bourjois, Inc. (see ‘‘Angert v.’’) 

Bowman Dairy Co. et al. (see “Hipps v.’’) 

Bowman Dairy Co. et al.; U.S. v. 
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= CAq7,) 1858 hed. a(20)n159n eee ee { 62,720 
. vacated and remanded, U. S. Sup. Ct., 

(SUD Ct6 (ane eee 


Bristol-Myers Co. v. FTC 

CAA e185 bede(2d) 5c ae | 62,722 
Bristol-Myers Co. v. Picker, et al. 

_ N. Y. Ct. of App., 96 N. E. (2d) 177... 62,755 
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et ae (see ‘‘Ruddy Brook Clothes, Inc. 
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Brookside Theatre Corp. v. Twentieth Cen- 

tury-Fox Film Corp., et al. 
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Brown and Connolly, Inc., et al. (see ‘‘Bos- 

ton Medical Supply Co. v.’’) 


Brownlee v. Malco Theatres, Inc., et al. 
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[fl 62,531] United States v. The Lorain Journal Co., Samuel A. Horvitz, Isadore 
Horvitz, D. P. Self, and Frank Malloy. 
In the United States District Court for the Northern District of Ohio, Eastern Division. 
Civil Action No. 26823. December 7, 1949. 


Sherman Antitrust Act 

Injunctions Pendente Lite—Lack of Precedent for Issuance—Refused Where Merits 
Involve Broader Accusations than Affidavit—In a government action brought against a 
newspaper because of its refusal to accept advertising from persons also placing advertise- 
ments with competitor radio stations, a motion for injunction pendente lite to require the 
Paper to accept such advertising is denied by the court. The court found no precedent 
upon the question of conspiracy between a corporation and its officers, and found the gov- 
ernment’s sole reliance upon the alleged monopolization in its supporting affidavit to be 
too narrow for the issuance of an injunction pending the outcome of an action making 


several broader accusations. 


See the Sherman Act annotations, Vol. 1, J 1610.391. 


Memorandum 


FRreeD, J.: [Digest] The complaint recites 
that the Lorain Journal is the only daily 
newspaper of general circulation published 
in Lorain, Ohio. The Elyria Chronicle- 
Telegram, published by the Lorain County 
Printing and Publishing Company (herein- 
after Lorain P. & P. Co.), is the only daily 
newspaper published in Elyria, Ohio. The 
Lorain Sunday News is the only newspaper 
of general circulation published every Sun- 
day in Lorain, Ohio. Radio stations WEOL 
and WEOL—FM, owned and operated by 
the Elyria-Lorain Broadcasting Company, 
have studios in Elyria and Lorain and their 
broadcasts are heard in Lorain County, 
elsewhere in Ohio, and in other states. 


[Allegations of Complaint] 


After setting forth the interstate com- 
merce allegedly involved, the complaint 
under the heading “offenses charged” par- 
ticularizes the terms of the combinations and 
conspiracies and the action taken thereun- 
der. These may be summarized as: (a) 
efforts to buy the Elyria Chronicle-Tele- 
gram and the Elyria-Lorain Broadcasting 
Company (b) refusal to accept advertising, 
or renew or continue advertising for per- 
sons, firms, or corporations who advertised 
over the facilities of the Elyria-Lorain 
Broadcasting Company (c) attempting to 
dissuade persons from advertising, or exert- 
ing pressure upon them to prevent them 
from advertising in the Lorain Sunday News 
(d) making an agreement with Lorain 
County P. & P. Co. pursuant to which that 


Trade Regulation Reports 


company has refrained from circulating 
copies of the Elyria Chronicle-Telegram 
in Lorain and has not solicited or accepted 
for publication advertisements for the sale 
of goods or services in Lorain (e) attempt- 
ing to persuade employees of the Lorain 
Sunday News and Elyria-Lorain Broad- 
casting Company to leave their employment. 

The Government moved for an injunction 
pendente lite requiring defendants to accept, 
at current rates paid in advance, all lawful 
advertising offered by those who advertise 
over the facilities of the Elyria-Lorain Broad- 
casting Company or in the Lorain Sunday 
News. The motion was supported by aff- 
davits addressed in the main to only one 
of these allegations, to wit: that defendants 
refused to accept, renew, or continue ad- 
vertising for those who advertised over the 
radio stations. There was one affidavit con- 
cerned with the circulation of other news- 
papers in Lorain, and one affidavit on the 
advertising revenue losses of the radio sta- 
tion. There were counter-affidavits filed by 
the defendants which for the purpose of 
the questions here considered may be re- 
garded as not contradicting the Govern- 
ment’s affidavits. The Government urges 
that it need only make out a prima facie case 
of violation of the Sherman Act to empower 
this Court, in its discretion, to grant this 
interlocutory relief. 


[Intracorporate “Conspiracy” Questioned] 


The violation of Section 1 and in part Sec- 
tion 2 alleged poses at the very outset the ques- 
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tion of whether a conspiracy can exist 
between a corporation and its officers and 
employees when the acts of which complaint 
is made were performed by such officers 
and employees in those capacities. It is 
true that in recent cases emphasis may have 
been placed on the restraint of trade rather 
than the interrelationship of the conspir- 
ators. Schine Theaters, Inc. et al. v. U. S., 
334 U. S. 110, 116; U. S. v. Yellow Cab, 332 
U.S. 218, 227; U. S. v. General Motors Corpo- 
ration, 121 F. 2d 376, 404 cert. den. 314 U. S. 
618. However, no case has been brought to 
the attention of the Court or has been dis- 
closed by independent research—at least 
where the corporation has been joined as a 
party defendant—which holds that there 
may be a conspiracy between the corpora- 
tion and its employees and officers acting 
in its behalf. The Government, in argument, 
did not press the question for decision on 
this motion and was content to rely solely 
on the charge of attempted monopolization. 
The Court is therefore relegated to deter- 
mining the propriety of granting a prelimi- 
nary injunction solely on the proofs so 
far offered by the affidavits described of the 
charge that the defendants, acting as a 
single trader, have engaged in conduct con- 
stituting an attempt to monopolize. 


Laying aside the question of whether 
a prima facie case of violation is sufficient 
to empower the Court to act, it is ele- 
mentary that the issuance of a preliminary 
injunction, in all cases, rests in the sound 
discretion of the Court. 


[Restraints upon Discretion Called For 
Where Precedent is Lacking] 


And in this instance, the Government 
does not seek merely to maintain the status 
quo, but is appealing to the Court on a 
fragmentary presentation of a part of the 
case alleged for mandatory injunction before 
the entire case has been heard on the merits. 
That greater restraint should be exercised 
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by the Court under such circumstances 
must be apparent. In a case of this nature 
to impel a court in the exercise of its dis- 
cretion to grant the preliminary relief sought, 
the factual situation disclosed on the motion 
should be so clear and conclusive that the 
finding of violation of law inexorably fol- 
lows. And, in any event, the Court’s equity 
power should be sparingly and reluctantly 
used to prevent injury during the pendency 
of the action. 


Here rights are sought to be adjudicated 
where there is no clear precedent and on 
affidavits which partially develop a single 
one of the several accusations made against 
defendants in support of the general charge 
of an attempt to monopolize. The applica- 
tion of a broadly drawn statute like the 
Sherman Anti-Trust Act to a particular 
Situation or practice lying in a not yet well 
defined and an unexplored area, is dependent 
on and is colored by the entire set of facts 
and circumstances, e. g., U. S. v. Columbia 
Steel Co., 334 U. S. 495; U. S. v. Aluminum 
Co. of America, 148 F. 2d 416. That decision 
should be made only after that factual con- 
text has been fully developed for the Court, 
rather than prejudged on the single question 
to which this case has been narrowed by 
the affidavits of the Government; namely, is 
there an attempt to monopolize advertising 
channels where the corporate publisher of 
the only daily newspaper published in a 
particular community, which enjoys about 
two-thirds of the daily circulation of all 
newspapers in that community, rejects the 
advertising of firms who use the local radio 
stations? 


[Motion for Injunction Denied] 


The Court is not persuaded that the 
injury that might occur before trial can be 
had is so disproportionate that the stated 
considerations are outweighed. 

The motion for a preliminary injunction 
is denied. 


[] 62,532] United States v. William S. Gray & Co., et al. 
In the United States District Court for the Southern District of New York. Civil 


No. 27-145. December 12, 1949. 


Sherman Antitrust Act 


Consent Judgment—Wood Alcohol Industry—Price Fixing, 


Exclusive Sales and 


Quota Arrangements Prohibited.—Manufacturers and distributors of wood alcohol consent 
to refrain from combining, conspiring or agreeing to control sales prices of methanol 
control amount of production, induce appointment of exclusive sales agents, assign sales 
quotas, or insure identical net sales prices. Provisions are made for access of the govern- 
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ment to books and documents upon proper notice, compliance reports are required upon 
reasonable demand, and jurisdiction is retained for enforcement of the judgment and to 
entertain motions for modification thereof. 


See the Sherman Act annotations, Vol. 1, | 1220.151, 1220.198, 1240.141, 1590. 


. For the plaintiff: Herbert A. Bergson, Assistant Attorney General; Irving H. Saypol, 
United States Attorney; Sigmund Timberg, Melville C. Williams and Irving B. Glickfeld, 
Special Assistants to the Attorney General; Daniel Reich and Morris F. Klein, Special 
Attorneys. 

For the defendants: Rathbone, Perry, Kelley & Drye, for William S. Gray & Co., 
Clifford G. Dixon and Wm. F. Hencken; Milbank, Tweed, Hope & Hadley, for Crossett 
Chemical Co. and Edward C. Crossett; Fletcher & Brown, for Goodman Lumber Co., 
Thomas Kerry Co., Inc., Newberry Lumber & Chemical Co., Wm. J. Merwin, Robert B. 
Goodman, George C. Rees and Phillip S. Hamilton; Corbin & Bennett, for Cliffs-Dow 
Chemical Co.; Wood, Molloy & France, for Beatrice A. Treyz; Louis F, Huttenlocher, for 
Morris Chemical Co. and John M. Hilton; Hancock Griffin, Jr. (Smith, Ristig & Smith; 
Canale, Glankler, Loch & Little; Armistead, Waller, Davis & Lansden), for Bradford 
Wood Products Co., Maryland Wood Products Co, and Katherine McCullough, Wood 
Distillers Corp., Wood Chemical Institute, Clawson Chemical Co., Custer City Chemical 
Co., Genesee Chemical Co., Gray Chemical Co., Kinsua Valley Chemical Co., Mayburg 
Chemical Co., Otto Chemical Co., Chester L. Burt, W. H. Gallup, R. M. Hancock, R. M. 
Cartwright, R. E. Cartwright, Wm. R. Liepold, J. R. Lavens, Robert R. Lyman, C. C. 
Valentine, W. L. Heim, James H. Heim, S. H. Kohn, W. F. Swanson, Clyde A. Saunders 
and Joseph A. McCormack, Forest Products Chemical Co. and Wm. H. Matthews, 


Tennessee Products Corp., and Carl McFarlin, 


Final Judgment 


The plaintiff, United States of America, 
having filed its complaint herein on August 
29, 1944 the consenting defendants having 
appeared and severally filed their answers 
to such complaint denying the substantive 
allegations thereof and the plaintiff and said 
defendants, by their respective attorneys, 
having severally consented sto the entry of 
this Final Judgment herein and without this 
judgment constituting any admission in re- 
spect of any issue herein; 

Now, THEREFORE, before the taking of any 
testimony and not upon any evidence and 
without adjudication of any issue of fact or 
law herein, and upon the consent as afore- 
said of all the parties hereto to this judg- 
ment, it is hereby 

ORDERED, ADJUDGED AND DECREED AS FOoL- 
LOWS: 

I 

This Court has jurisdiction of the subject 
matter of this action and of the undersigned 
parties; the complaint states a cause of ac- 
tion against these defendants under Sections 
1 and 2 of the Sherman Act. 


II 
[Definitions] 
As used in this judgment: 


(A) “Methanol” means methyl alcohol 
made from the destructive distillation of wood 
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(commonly known as wood alcohol) whether 
in its crude form, or in its various refined 
grades, or any of them. It does not include 
synthetic methanol. 


(B) “Person” means any individual, firm 
or corporation. 


(C) “Producer-defendant” means any de- 
fendant that produces methanol. 


III 


The provisions of this judgment applicable 
to any corporate defendant shall apply to 
such defendant, its officers, directors, agents, 
employees, assigns, and all other persons 
acting under through, or for such defendant. 


IV 
[Agreements and Practices Prohibited] 


The consenting defendants are severally 
and jointly enjoined and restrained from 
combining or conspiring with each other or 
with any other manufacturer, seller or dis- 
tributor of methanol, or from entering into, 
adhering to, renewing, maintaining, or fur- 
thering, directly or indirectly, or claiming 
any rights under any contract, agreement, 
understanding or concerted plan of action 
among themselves, or with any other manu- 
facturer, seller, or distributor of methanol: 

(a) to control, raise, fix, stabilize or main- 
tain prices at which methanol is to be sold, 
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except in the case of defendant, William S. 
Gray & Co., to the limited extent permitted 
by Section V of this judgment; 

(b) to control, limit, or fix amounts of 
methanol to be produced, except in the case 
of defendant, William S. Gray & Co., to the 
limited extent permitted by Section V of 
this judgment; 

(c) to compel or induce any defendant or 
any other person to appoint defendant Wil- 
liam S. Gray & Co., or any other person, 
its sales agent or sales representative for 
methanol; 

(d) to require or induce purchasers of 
methanol to deal only with defendant Wil- 
liam S. Gray & Co., or any other person; 


(e) to discuss and agree with the de- 
fendant William S. Gray & Co., or any other 
person regarding the quantity of methanol 
to be produced by any producer-defendant 
or any price te be charged therefor, through 
a committee or an agent or by any other 
means; 


(f) to assign to any producer-defendant 
or other person an amount, quota or per- 
centage of the methanol sales of defendant 
William S. Gray & Co., or of any person 
acting as sales agent or sales representative 
of such producer-defendant or such other 
person; 


(g) to insure that any producer-defendant 
or any other person receive like net prices 
for like quantities of methanol sold by or 
for it. 


Vv 


Defendant William S. Gray & Co. is 
hereby enjoined and restrained from acting 
during any calendar year as sales agent or 
sales representative whether exclusive or non- 
exclusive for more than one producer or seller 
of methanol. 


VI 


[Government Inspection and Compliance 
Reports] 


For the purpose of securing compliance 
with this judgment and for no other purpose 
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authorized representatives of the Department 
of Justice shall, on written request of the At- 
torney General, or an Assistant Attorney Gen- 
eral, be permitted, subject to any legally recog- 
nized privilege, (1) upon reasonable notice to 
any defendant corporation made to its principal 
office, reasonable access, during the office 
hours of such defendant, to all books, 
ledgers, accounts, correspondence, memo- 
randa and other records and documents in 
the possession or under the control of such 
defendant, relating to any matters contained 
in this judgment and (2) subject to the 
reasonable convenience of the defendants 
and without restraint or interference from 
the defendants, to interview officers or em- 
ployees of the defendants who may have 
counsel present regarding any such matters. 
For the purpose of securing compliance with 
this judgment, any corporate defendant upon 
the written request of the Attorney Gen- 
eral, or an Assistant Attorney General, upon 
reasonable notice to its principal office, shall 
submit such reports with respect to any of 
the matters contained in this judgment as 
from time to time may be reasonably neces- 
sary for the purpose of enforcement of this 
judgment. No information obtained by the 
means permitted in this section shall be di- 
vulged by any representatives of the De- 
partment of Justice to any person other than 
a duly authorized representative of the De- 
partment of Justice, except in the course of 
legal proceedings to which the United States 
is a party or a$ otherwise required by law. 


VII 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this judgment to apply to this court at 
any time for such further orders and di- 
rections as may be necessary or appropriate 
for the construction or carrying out of this 
judgment, for the modification of any of the 
provisions thereof, and for the purpose of 
the enforcement of compliance therewith 
and the punishment of violations thereof. 


[| 62,533] United States v. The Standard Register Company. 


In the District Court of the United States for the District of Columbia. 


No, 36040. December 13, 1949. 


Civil Action 


Sherman Antitrust Act 


¥ Consent Decree — Business Form Equipment — Tied Sales — Compulsory Patent 
Licensing.—In a consent decree, a manufacturer of equipment used in feeding and guiding 
office machine forms agrees to abstain from selling or leasing such equipment upon agree- 
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ment that, or offering special inducements on the condition that, forms manufactured by 
competitors not be used therewith, or that a certain quantity of forms be purchased from 
the defendant, and to abstain from refusing to sell forms for use on equipment other than 
that furnished by defendant. The defendant manufacturer is required to sell his equipment 
to all applicants having proper credit ratings or tendering cash, and to grant reasonable 
royalty, non-exclusive licenses to all proper applicants to make, use, and vend the equip- 


ment under patents held by defendant. 


See the Sherman Act annotations, Vol. 1, 1 1270.151, 1270.401, 1530.50, 1590. 


For the plaintiff: Herbert A. Bergson, Assistant Attorney General; Sigmund Timberg, 
Special Assistant to the Attorney General; Victor H. Kramer, Trial Attorney, and Her- 


bert N. Maletz, Attorney. 


For the defendant: Donald O. Lincoln (Steptoe & Johnson). 


Final Judgment 


The plaintiff, United States of America, 
having filed its complaint herein on July 30, 
1946, and having filed an amendment to the 
complaint on February 24, 1948; the defend- 
ant, The Standard Register Company, a cor- 
poration, having appeared and filed its original 
answer to said complaint, and its supple- 
mental answer to the amended complaint, 
denying the substantive allegations thereof; 
and the plaintiff and said defendant by their 
respective attorneys having consented to the 
entry of this final judgment herein without 
trial or adjudication of any issue of fact or 
law herein, other than the determinations 
made in the opinion and in the order of 
this Court dated June 26, 1947, on plaintiff's 
motion for summary judgment; 

Now, THEREFORE, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein, other 
than as hereinabove stated, and without any 
admission by any party in respect to any 
such issue and upon the consent of the par- 
ties hereto, it is hereby ORDERED, ADJUDGED, 
AND DECREED, as follows: 


if 


This Court has jurisdiction of the subject 
matter of this action and of the parties to 
this judgment; the complaint and amended 
complaint state a cause of action against 
the defendant, The Standard Register Com- 
pany, under Sections 1, 2, and 3 of the Act 
of Congress of July 2, 1890, as amended, 
entitled “An Act to protect trade and com- 
merce against unlawful restraints and mo- 
nopolies,” said Act being commonly known 
as the “Sherman Act” and under Section 3 
of the Act of Congress of October 15, 1914, 
as amended, entitled “An Act to supplement 
existing laws against unlawful restraints 
and monopolies, and for other purposes,” 
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said Act being commonly known as the 
“Clayton Act.” 


IGE 
[Definitions] 


When used in this final judgment, the 
following terms have the meanings assigned 
respectively to them below: 

(a) “Standard Register’? means the de- 
fendant, The Standard Register Company, 
a corporation organized and existing under 
the laws of the State of Ohio, having its 
principal office at Dayton, Ohio, and having 
an office and transacting business in the 
District of Columbia. 

(b) “Marginally punched continuous forms” 
means such continuous forms, unilaterally 
or bilaterally punched, which are or may be 
used over defendant Standard Register’s 
platens or auxiliary equipment, whether such 
forms are manufactured or supplied by de- 
fendant Standard Register or by others. 

(c) “Platens” means devices of the type 
similar to those known as “Registrator 
Platens”, utilized for the purpose of posi- 
tively feeding, aligning, and registering mar- 
ginally punched continuous forms, and 
installed in and for use in producing ma- 
chine written records in typewriters, billing 
machines, tabulating machines, some types 
of addressing machines, and other account- 
ing and business machines. 

(d) “Auxiliary equipment” means address- 
ograph attachments and other mechanisms, 
other than platens, (some of which auxiliary 
equipment contains built-in platens), utiliz- 
ing marginally punched continuous forms 
for machine written records usually in a 
secondary operation. 

(e) “Patents” means all presently issued 
United States Letters Patent, and renewals, 
reissues, divisions, and extensions thereof, 
owned or controlled by defendant Standard 
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Register, or under which it has power to 
issue licenses or sublicenses, relating to 
platens and auxiliary equipment, consisting 
of the United States Letters Patent shown 
on the attached schedule made a part of this 
judgment and marked Exhibit A [not re- 
produced herein]; and all United States 
Letters Patent subsequently issued upon all 
Applications for United States Letters Pat- 
ent now pending, owned or controlled by 
defendant Standard Register, relating to 
platens and auxiliary equipment, together 
with any renewals, reissues, divisions, and 
extensions thereof, the serial numbers of 
which pending applications are shown on 
the attached schedule made a part of this 
judgment and marked Exhibit B [not re- 
produced herein]. 


Tide 


The provisions of this judgment appli- 
cable to defendant Standard Register shall 
apply to each of its subsidiaries, successors, 
and assigns, and to each of its officers, direc- 
tors, agents, nominees, employees, or any 
other person acting or claiming to act un- 
der, through, or for such defendant Stand- 
ard Register. 


IV. 
[Practices Prohibited] 


Defendant Standard Register is hereby 
enjoined and restrained from: 


A. Leasing, selling, or making or adher- 
ing to any contract for the lease or sale of, 
either platens or auxiliary equipment, whether 
patented or unpatented, or fixing a price 
charged therefor or discount from or rebate 
upon such price, on or accompanied by 
any condition, agreement, or understanding, 
that the lessee or purchaser thereof shall 
not purchase for use in connection with said 
platens or auxiliary equipment marginally 
punched continuous forms manufactured or 
supplied by anyone other than the defend- 
ant Standard Register. 

B. Leasing, selling, or making or adher- 
ing to any contract, agreement, or under- 
standing for the lease or sale of, either 
platens or auxiliary equipment, whether pat- 
ented or unpatented, or fixing a price charged 
therefor or discount from or rebate upon 
such price, on condition that the lessee or 
purchaser shall purchase from the defendant 
Standard Register any volume, quota, per- 
centage, or value of marginally punched 
continuous forms, 
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C. Refusing to sell or lease, or except as 
to the warranty described in the first sen- 
tence of subparagraph H of this paragraph, 
discriminating in the sale or lease of, platens 
or auxiliary equipment or parts or to make 
repairs thereof because. the purchaser or 
lessee thereof procures or uses marginally 
punched continuous forms supplied by oth- 
ers than the defendant Standard Register 
or any other source designated by the de- 
fendant Standard Register. 


D. Refusing to sell, or except as to the 
warranty described in the first sentence of 
subparagraph H of this paragraph, discrimi- 
nating in the sale of, marginally punched 
continuous forms because the purchaser 
thereof procures or uses platens or auxil- 
iary equipment supplied by others than the 
defendant Standard Register or any other 
source designated by the defendant Stand- 
ard Register. 


E. Removing platens or auxiliary equip- 
ment from the premises of any lessee or 
purchaser thereof, because such lessee or 
purchaser purchases, uses, or deals in mar- 
ginally punched continuous forms manufac- 
tured or supplied by any person other than 
the defendant Standard Register or any 
other source designated by defendant Stand- 
ard Register. 


F. Conditioning any license or immunity, 
express or implied, to practice any inven- 
tion related to platens or auxiliary equipment 
by the tying of any license or immunity 
for such invention to the procurement or 
use of marginally punched continuous forms 
from defendant Standard Register or any 
other source designated by defendant Standard 
Register. 


G. Except as to the warranty described 
in the first sentence of subparagraph H of 
this paragraph, conditioning (a) any other 
warranties, directly applicable to its margin- 
ally punched continuous forms, upon the 
use of defendant Standard Register’s plat- 
ens or auxiliary equipment, or conditioning 
(b) any other warranties, directly applicable 
to its platens or auxiliary equipment, upon 
the use of defendant Standard Register’s 
marginally punched continuous forms. 

H. Offering, making or issuing to its 
customers any instruments formally and 
expressly warranting the use of defendant 
Standard Register’s marginally punched 
continuous forms in combination with its 
platens or auxiliary equipment, or in com- 
bination with platens or auxiliary equipment 
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made under and in accordance with defend- 
ant Standard Register’s supervision, unless 
there is included in such instrument a state- 
ment to the effect that such warranty does 
not imply that forms purchased from sources 
other than defendant Standard Register 
either will or will not perform satisfactorily. 
The word “instrument” as used in this sub- 
paragraph is not applicable to and does not 
include advertisements, sales literature and 
presentations, and sales promotional mate- 
rial. 

Defendant Standard Register is further- 
more required to instruct its salesmen and 
other agents, and to otherwise use its best 
efforts, to make their activities and conduct 
consistent with the provisions of this sub- 
paragraph H. 

I. Entering into, adopting, adhering to, 
or furthering any agreement or course of 
conduct for the purpose of, or which in 
effect constitutes, the making or adhering 
to, a contract or arrangement containing a 
condition contrary to the provisions of sub- 
paragraphs A, B, F and G of this para- 
graph; or from adopting or adhering to any 
course of conduct which in effect is con- 
trary to subparagraphs C, D and E of this 
paragraph. 

J. Instituting or threatening to institute 
or maintaining any suit, counter-claim, or 
proceeding, judicial or administrative, for 
infringement, or to collect charges, dam- 
ages, compensation, or royalties, alleged to 
have occurred or accrued prior to the date 
of this judgment under any existing platen 
patents or existing auxiliary equipment pat- 
ents, as defined in paragraph II, subsection 
(e), of this judgment. 


Vs 


Defendant Standard Register is hereby or- 
dered and directed to offer to sell platens 
and auxiliary equipment of the types from 
time to time being manufactured by it to any 
person other than to its competitors and 
other than to persons purchasing on behalf 
of or for sale to defendant Standard Regis- 
ter’s competitors, providing the person to 
whom such offer is made has a proper credit 
rating or, in the absence of such rating, is 
willing to pay cash. Defendant Standard 
Register shall offer to sell such platens or 
auxiliary equipment at non-discriminatory 
prices, and at prices and under terms having 
a commercially reasonable relationship to 
prices and terms at which its similar devices 
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are then being leased. Sales of platens and 
auxiliary equipment shall be free from any 
reservation of rights or privileges on the 
part of defendant Standard Register, includ- 
ing any right to repurchase, other than a 
right which may be reserved to defendant 
Standard Register to repurchase auxiliary 
equipment, on terms and conditions not in 
conflict with any of the provisions of this 
judgment. 
Wale 
[Compulsory Licensing under Patents] 


A. Defendant Standard Register is here- 
by ordered and directed to grant to each 
applicant therefor a nonexclusive license to 
make, use, and vend, or any one or more of 
these rights, under any, some, or all platen 
and auxiliary equipment patents as herein 
defined. 


B. Defendant Standard Register is here- 
by enjoined and restrained from making any 
sale or other disposition of any of said pat- 
ents which deprives it of the power or au- 
thority to grant such licenses, unless it sells, 
transfers, or assigns such patents and re- 
quires, as a condition of such sale, transfer, 
or assignment, that the purchaser, transferee, 
or assignee shall observe the requirements of 
paragraphs IV, V, and VI of this judgment, 
and the purchaser, transferee, or assignee 
shall file with this court, prior to consum- 
mation of said transaction, an undertaking 
to be bound by the provisions of said Para- 
graphs IV, V, and VI of this judgment. 


C. Defendant Standard Register is here- 
by enjoined and restrained from including 
any restriction whatsoever in any license or 
sublicense granted by it pursuant to the 
provisions of this paragraph, except that: 


(1) The License may be non-transfer- 
able; 

(2) A reasonable royalty may be charged, 
but such royalty shall not be discrimina- 
tory between licensees procuring the same 
rights under the same patents; 

(3) Reasonable provision may be made 
for periodic inspection of the books and 
records of the licensee to make, use, and 
vend, by an independent auditor or any 
person acceptable to the licensee, who 
shall report to the licensor only the amount 
of the royalty due and payable; 

(4) Reasonable provision may be made 
for cancellation of the license to make, 
use, and vend, upon failure of the licensee 
to pay the royalties or to permit the in- 
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spection of his books and records as here- 
inabove provided; and 

(5) The license must provide that the 
licensee may cancel the license at any time 
after one year from the initial date there- 
of by giving thirty days’ notice in writing 
to the licensor. 

D. Upon receipt of written request for a 
license under the provisions of this para- 
graph, defendant Standard Register shall 
advise the applicant in writing of the roy- 
alty which it deems reasonable for the pat- 
ent or patents to which the request pertains. 
If the parties are unable to agree upon a 
reasonable royalty within sixty days from 
the date such request for the license was 
received by defendant Standard Register, 
the applicant therefor or defendant Standard 
Register may apply to this court for the de- 
termination of a reasonable royalty, and 
defendant Standard Register shall, upon re- 
ceipt of notice of the filing of such applica- 
tion, or upon the making of an application by 
defendant Standard Register, promptly give 
notice thereof to the Attorney General. In 
any such proceeding, the burden of proof 
shall be on defendant Standard Register to 
establish the reasonableness of the royalty 
requested by it, and the reasonable royalty 
rates determined by the court shall apply to 
the applicant and all other licensees having 
the same rights under the same patent or 
patents. Pending the completion of negotia- 
tions or any such proceedings, the applicant 
shall have the right to make, use and vend, 
or any one or more of these rights under the 
patents to which his application pertains 
without payment of royalty or other com- 
pensation; provided, however, that upon the 
final determination of the reasonable roy- 
alty, defendant Standard Register shall issue 
a license providing for the periodical pay- 
ment of royalties and providing for the rights 
to which the licensee shall be entitled under 
this judgment. Such final determination shall 
be retroactive for the licensee-applicant to 
the date upon which licensee-applicant shall 
have acquired the right to make, use, and 
vend, or any one or more of these rights, 
under the patent to which the application 
pertains. The final determination as afore- 
said shall be retroactive, for all other licensees 
having the same rights under the same pat- 
ents, to the date the licensee-applicant files 
his application with the court. If the appli- 
cant for a license fails to accept such license, 
the applicant for a license shall pay the court 
costs in such proceeding. 
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E. Nothing herein shall prevent any ap- 
plicant from attacking, in the aforesaid pro- 
ceedings or in any other controversy, the 
validity or scope of any of the patents, nor 
shall this judgment be construed as import- 
ing any validity or value to any of said 
patents. 

AWWAUT 


Defendant Standard Register is hereby 
ordered and directed, within ninety (90) 
days after the entry of this judgment, to 
notify all present lessees of its platens and 
all present owners of its auxiliary equipment 
of the changes in their agreements with de- 
fendant Standard Register in compliance 
with this final judgment and informing them 
of their rights under this final judgment. 
Such notice shall be deemed completed when 
mailed by defendant Standard Register by 
registered mail, addressed to the respective 
last known post office addresses of defend- 
ant Standard Register’s present lessees of 
its platens and owners of its auxiliary equip- 
ment. 

Wan, 


[Compliance Report] 


Defendant Standard Register is hereby 
ordered and directed to file with this court 
and with the Attorney General of the United 
States, or with the Assistant Attorney Gen- 
eral in charge of the Anti-Trust Division, a 
report within 120 days after the date of the 
entry of this judgment, of all action taken 
by it to comply with or conform to the terms 
of this judgment. 


IX. 
[Examination of Books] 


For the purpose of securing compliance 
with this judgment and for no other purpose, 
duly authorized representatives of the De- 
partment of Justice shall, upon written re- 
quest of the Attorney General or an Assistant 
Attorney General, and on reasonable notice 
to defendant Standard Register, made to its 
principal office, be permitted, subject to any 
legally recognized privilege: 

(1) Access, during the office hours of said 
defendant Standard Register, to all books, 
ledgers, accounts, correspondence, memo- 
randa, and other records and documents in 
the possession or under the control of said 
defendant Standard Register relating to any 
matters contained in this judgment; and 


(2) Subject to the reasonable convenience 
of said defendant Standard Register and 
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without restraint or interference from it, to 
interview officers or employees of such d- 
fendant Standard Register, who may have 
counsel present, regarding any such matters. 

For the purpose of securing compliance 
with this judgment, defendant Standard Reg- 
ister, upon the written request of the Attor- 
ney General or an Assistant Attorney General, 
and upon reasonable notice to its principal 
office, shall submit such written reports with 
respect to any of the matters contained in 
this judgment as from time to time may be 
necessary for the purpose of enforcement of 
this judgment. No information obtained by 
the means provided in this paragraph shall 
be divulged by any representative of the 
Department of Justice to any person other 
than a duly authorized representative of such 
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department, except in the course of legal pro- 
ceedings to which the United States is a 
party for the purpose of securing compliance 
with this judgment, or as otherwise re- 
quired by law. 


IG 
{Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this judgment to apply to the court at 
any time for such further orders and direc- 
tions as may be necessary or appropriate 
for the construction or carrying out of this 
judgment, for the amendment, modification, 
or termination of any of the provisions thereof, 
for the enforcement of compliance therewith, 
and for the punishment of violations thereof. 


[J 62,534] State of Wisconsin v. Golden Guernsey Dairy Cooperative, The Borden 


Co., Luick Dairy Co., Dairy Distributors, Inc., Cooperative, Blochowiak Dairy Co., Clover 
Lane Dairy Cooperative, Gehl Guernsey Farms, Inc., Layton Park Dairy Co., Wilke Dairy 
Co., Aloys Emmer and Raymond Emmer, individually and as co-partners dcing business 
under the firm name of Emmer Bros. Dairy. 


In the Circuit Court for Milwaukee County. No. 215-785. December 9, 1949. 


Wisconsin Trusts and Monopolies Act 


Fluid Milk Price Fixing—Sufficiency of Complaint—Demurrers Overruled.—Demurrers 
filed to the state’s complaint alleging that defendants conspired to fix the price of fluid 
milk, entered on the ground that no cause of action was stated, that actions were im- 
properly joined, and questioning the constitutionality of certain laws, are overruled, the 


laws held constitutional, and a good cause of action found in the complaint. 


See the Wisconsin Trusts and Monopolies annotations, Vol. 2, J 8955. 


Decision on Demurrers to Amended 
Complaint 


BREIDENBACH, Circuit Judge: Plaintiff’s 
amended complaint filed May 6, 1949 alleges 
that defendants combined and conspired to 
fix the price of fluid milk sold by them in 
Milwaukee County in violation of Section 
133.01 of the Wisconsin statutes. The com- 
plaint asked that defendants “and all per- 
sons acting in their behalf be perpetually 
enjoined, restrained and prohibited from 
combining, conspiring to restrain trade or 
competition in the retail and wholesale price 
of fluid milk sold in the State of Wisconsin, 
and from further engaging and agreeing to 
perform, or in fact performing said con- 
spiracy or any part thereof, or any other 
conspiracy of like character or effect, or 
any of the acts, agreements, understandings, 
or concert of action described in this com- 
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plaint, and more particularly, that they be 
enjoined and restrained from collectively 
agreeing to fixing or establishing in any 
manner whatsoever by agreement, under- 
standing or otherwise, among themselves 
or among other persons engaged in the sale 
or distribution of fluid milk in Milwaukee 
County, State of Wisconsin, the prices at 
which such milk may be sold at retail 
and wholesale”; and that money penalties 
and other penalties provided by statute be 
imposed. 

Each of the above named defendants has 
demurred separately and each has specified 
as grounds of objection to the amended 
complaint (1) that the samme fails to state 
facts sufficient to constitute a cause of 
action; (2) that it appears upon the face of 
the complaint that several causes of action 
have been improperly united. 
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Several of the demurrers raise the ques- 
tion of the constitutionality of section 133.01 


alone; while others question the constitu-- 


tionality of sections 133.01, 133.21, 133.23, 
226.07 and 226.09, Wisconsin statutes. 
After careful consideration of oral argu- 
ments and briefs submitted, I conclude that 
section 133.01 of the Wisconsin Statutes 
is constitutional. It is unnecessary, in my 
Opinion, to consider at this time upon de- 
murrer the question of the constitutionality 
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of sections, 133.21, 133.23, 226.07 and 226.09 
of the Wisconsin statutes. 

Plaintiff's amended complaint, I have con- 
cluded, states facts sufficient to constitute a 
cause of action and that several causes of 
action have not been improperly united. 

The several demurrers of the respective 
defendants above named are overruled with 
leave to answer plaintiff's amended com- 
plaint within twenty days. 


[ 62,535] Stanford Motor Company, a partnership v. Edmund J. Westman. 


In the Supreme Court of Nebraska. 


No. 32656. Filed December 1, 1949. 


Appeal from the District Court for Custer County. Affirmed. 


Nebraska Restraints of Trade Law 


Ancillary Restraints—Rule of Reason—Repurchase Option Not Unreasonable Restraint 
upon Resale of Automobile-——A contract provision requiring that the purchaser of an 
automobile first offer it for repurchase by the seller in event of the buyer’s desire to dispose 
of it is not violative of a state law condemning restraints upon resale by purchasers, in- 
asmuch as the terms of the law are to be construed according to the rule of reason, and 
since such an ancillary restraint is only a reasonable protection for the party in whose 
favor it is imposed. Such a restraint is reasonable in view of the seller’s desire to prevent 


the appearance of his cars on the “gray market.” 
See the Nebraska Unlawful Restraint of Trade annotations, Vol. 2, J 8516.35. 


For the plaintiff: Evans & Lee. 


For the defendant: Johnson & Johnson, Schaper & Schaper, and Chambers, Holland 


& Groth. 


Before SimMons, C, J., CARTER, MESSMORE, YEAGER, CHAPPELL, WENKE and BosLauGu, JJ. 


[Nature of Action] 


WENKE, J.: This is an action at law 
brought by the Stanford Motor Company, 
a partnership, against Edmund J. Westman. 
The action was brought in the district court 
for Custer County. The purpose of the 
action is to recover $500 as stipulated liqui- 
dated damages based on the defendant’s 
breach of an automobile repurchase agree- 
ment. At the conclusion of defendant’s 
evidence plaintiff moved for a directed ver- 
dict. This motion was sustained and judg- 
ment entered accordingly. Defendant, his 
motion for new trial having been overruled, 
appealed. 

The instrument upon which this suit is 
based was executed by the appellant on 
October 4, 1947, at a time when he pur- 
chased from the appellee the automobile 
therein described. This instrument pro- 
vides as follows: 
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“STANFORD MOTOR COMPANY 
Broken Bow, Nebraska 
Broken Bow, Nebr., October 4th, 1947 


FOR ONE DOLLAR and other valuable 
considerations, I hereby agree that I will 
not sell, barter, trade or assign Buick 4 
Door Sedan Model 71 Serial No. 447 27 392 
Motor No. 4908 3307, to any person within 
six months from the above date, without 
first offering to resell it to the STAN- 
FORD MOTOR COMPANY, Broken Bow, 
Nebraska, at a price not exceeding the pur- 
chase price less a reasonable amount for 
usage. This constitutes a repurchase Op- 
tion, for the violation of which purchaser 
agrees to pay Stanford Motor Company 
the sum of five hundred dollars ($500.) 
as liquidated damages. 

Witness: 
/S/ D. Halbersleben /S/ E. J. Westman 


Signature of Purchaser” 
Appellant contends this agreement is void 
and unenforceable for the reason that it is 
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an unlawful restraint of trade; is in viola- 
tion of the laws of Nebraska, particularly 
sections 59-801, 59-802, and 59-805, R. S. 
1943, thereof; is monopolistic in character; 
and contravenes sound public policy. 


Section 59-805, R. S. 1943, provides, in 
part, as follows: “Every person, * * * or 
other association engaged in business within 
this state, * * * who shall sell any article 
upon a condition, contract or understand- 
ing that it shall not be sold again by the 
purchaser, or restrain such sale by the pur- 
chaser, shall be deemed guilty of a mis- 
demeanor, * * *” 

There is no positive restriction in this 
instrument against reselling. The obliga- 
tion in the agreement was to first offer 
the automobile to appellee on the terms as 
therein set forth if appellant elected to dis- 
pose of it within the six-month period 
therein provided. See Summers v. Adams 
Motor Co: — Ala. —, 39° So- 2d 300: 

In Roberts v. Lemont, 73 Neb. 365, 102 
N. W. 770, we said: “In determining the 
validity of a contract in restraint of trade, 
the test is whether the restraint is only 
such as is necessary to afford a fair protec- 
tion to the interests of the party in whose 
favor it is given, and not so much as to 
interfere with the interest of the public.” 


In Swingle & Co. v. Reynolds, 140 Neb. 
693 UN. We 2d5307, we tsaid: “Partial 
restraints upon the exercise of any business 
are not considered unreasonable when they 
are ancillary to any valid contract made in 
good faith and are apparently necessary to 
reasonably protect the parties, or either of 
them.” See Wittenberg v. Mollyneaux, 60 
Neb. 583, 83 N. W. 842. 


The record discloses that shortly after 
the lifting of O. P. A. regulations the ap- 
pellee adopted a business policy of selling 
all new cars received by it as agent of the 
Buick Motor Division of the General Mo- 
tors Corporation to customers within the 
trade area of Broken Bow, where it is in 
business, at list price but required each 
purchaser to sign an agreement, such as 
appellant did here, to first offer to resell 
the car to appellee on the terms as in the 
repurchase agreement set forth in case such 
purchaser decided to dispose of the car at 
any time within six months from the date 
of purchase. Appellee thought, if the pur- 
chasers of its new cars immediately put 
them on the “gray market”? where new used 
cars were at that time selling far above list 
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price, it would cause the buying public in 
the trade area of Broken Bow to feel, and 
possibly believe, that appellee was actually 
selling the new cars it received on the “gray 
market,” thus damaging its business repu- 
tation in that community. Its purpose, in 
adopting this policy, was to prevent this 
from happening and thus protect its good 
will. 


[Restraint Only Reasonable] 


We find nothing in this policy that is 
contrary to the provisions of any statute 
that has been called to our attention. 
Neither do we think it is monopolistic in 
character, nor do we find it such an un- 
reasonable restraint of trade that it can 
be said to contravene public policy. We 
think the restraint, considering the circum- 
stances existing at that time, was reasonably 
necessary to fairly protect the business of 
the appellee and that it did not interfere 
so much with the interests of the public 
that it can be said, to be against sound 
public policy. In fact, to the extent of the 
new cars being received by appellee and sold 
at list price, it protected the public from 
their being immediately offered for sale to 
it as new used cars in the “gray market” at 
a much higher price. We hold the re- 
purchase agreement to be valid and enforce- 
able. 

Other states have very recently passed 
on the same question and have all come to 
the same conclusion. See, Schuler v. Dear- 
ing Chevrolet Co., 76 Ga. App. 570, 46 S. E. 
2d 611; Burnett v. Nolen, 336 Ill. App. 376, 
84 N. E. 2d 155; Summers v. Adams Motor 
Co., supra; Wade & Dunton v. Gordon, 
— Me. —, 64 A. 2d 422; and Bay Shore 
Motors v. Baker, — Cal. —, 202 P. 2d 865. 


Appellant refers to the repurchase agree- 
ment as lacking mutuality and of its being 
unilateral in character. As stated in 12 Am. 
Tire Contracts, Sle; ps ol02 stabs 
tuality of obligation is meant, as some 
courts have suggested, that there must be 
an undertaking on one side and a considera- 
tion on the other, the necessity for its 
existence cannot be questioned. But if, as 
other courts have said, mutuality of ob- 
ligation means that a contract must be 
binding on both parties, so that an action 
may be maintained by each against the 
other, the statement that mutuality of ob- 
ligation is essential to every contract is too 
broad. Whatever the rule may be with 
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respect to the specific enforcement of con- 
tracts, there can be no doubt that if a 
contract is ever unenforceable in other ways 
because of the lack of mutuality, it is be- 
cause such lack of mutuality creates a want 
of consideration. Inasmuch as a promise by 
one person is merely one of the kinds of 
consideration that will support a promise 
by another, mutuality of obligation is not 
an essential element in every contract. There- 
fore, to say the least, language which is 
susceptible of the interpretation that con- 
sideration and mutuality of obligation are 
two distinct elements lacks precision. Con- 
sideration is essential; mutuality of obliga- 
tion is not unless the want of mutuality 
would leave one party without a valid or 
available consideration for his promise. The 
doctrine of mutuality of obligation appears 
therefore to be merely another mode of 
stating the rule of consideration that where 
there is no other consideration for a con- 
tract, the mutual promises must be bind- 
ing on both parties, for the reason that 
only a binding promise is sufficient con- 
sideration for a promise of the other party. 
But where there is any other consideration 
for the contract, so that each promise does 
not depend upon the other for considera- 
tion, mutuality of obligation is not essen- 
tiale7 


“The doctrine of mutuality is inapplicable 
to unilateral contracts. If the promisor 
has received a sufficient consideration, his 
promise is binding and may be aptly termed 
an obligation, even though the considera- 
tion is not a promise and the promisee is 
not obligated. * * * Moreover, an option 
supported by consideration is valid even 
though the holder is not obligated to exer- 
cise it. The essence of an option contract 
is that it is not mutual, for the optionee 
pays his money or performs his promise for 
the right of electing whether or not he will 
require performance by the other party, and 
the optionor relinquishes his right of choice.” 
12 Am. Jur., Contracts, §14 p. 512. 

We said in Elson & Co. v. Beselin & Son, 
116 Neb. 729, 218 N. W. 753: “Mutuality of 
obligation of both parties to a contract is 
not essential to effectuate a binding agree- 
ment where there is a separate valid con- 
sideration as an inducement to the agree~ 
ie Tie aac a 


As stated in Schuler v. Dearing Chevrolét 
Co., supra: “A written agreement between 
two parties—based upon the consideration 
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of the sale of a specific article of personal 
property and one dollar, receipt of which 
is acknowledged by the vendee from the 
vendor, wherein the vendee agrees that, 
should he decide to sell said property within 
six months from the date of the first sale, 
he will give the vendor the first opportunity 
to repurchase said property at the original 
purchase-price before offering the same for 
sale to others—is not void by reason of a 


lack of mutuality, and being unilateral, 
oe et 


[Consideration at Issue] 


The question therefore arises, was there 
consideration for the agreement here sought 
to be enforced? In this respect appellant 
contends the record presents a jury ques- 
tion for the reason that appellant, his wife, 
and their son all testified that the instru- 
ment here sought to be enforced, which will 
be herein referred to as the repurchase 
agreement, was never presented to appellant 
for execution nor was he aware that appellee 
would require that he sign such an agree- 
ment until after he had bought the Buick 
sedan and given his check, which he says 
appellee accepted, in payment thereof. 


The record discloses that sometime prior 
to October 3, 1947, appellant had apparently 
notified appellee that he was desirous of 
buying a car. On the evening of October 
3, 1947, appellee having received the Buick 
sedan referred to in the repurchase agree- 
ment, notified appellant by telephone that 
it had a car for sale if he was still interested 
in buying one. Appellant, his wife, and 
either one or two of their sons came to 
Broken Bow on the following day at about 
10:30 am. They went to appellee’s place 
of business and there contacted Koozer, one 
of the members of the appellee partnership. 
Negotiations were then carried on for the 
purchase of the Buick sedan. Koozer offered 
the car for sale at the list price of $2,763, 
which included the accessories thereon of 
a radio, heater, seat covers, and sun visor, 
and offered to allow appellant the sum of 
$177 for his 1937 Chevrolet coupé, which 
appellee advised appellant it would require 
him to turn in on the deal. Koozer and 
appellee’s bookkeeper, Halbersleben, testified 
that during these negotiations appellant 
was advised that if he bought the car he 
would be required to sign a repurchase 
agreement in accordance with the adopted 
business policy of the appellee in connection 
with its sale of new cars and was given a 
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copy thereof. Appellant, his wife, and their 
son, all of whom were present during these 
negotiations, testified that no mention of 
this business policy and that appellant would 
be required to sign such a repurchase agree- 
ment was ever mentioned until after appel- 
lant had bought the Buick sedan and given 
a check in payment thereof, although the 
appellant’s evidence indicates he knew, prior 
to giving his check, of both the policy and 
that he would be required to sign such an 
agreement. After lunch, the deal having 
been made, Koozer left for Omaha but 
before going turned the closing of the sale 
over to Halbersleben, appellee’s bookkeeper. 
Halbersleben completed the deal later that 
same afternoon. 


In closing the deal appellant turned over 
to appellee his 1937 Chevrolet coupé, gave 
his check in the sum of $2,586, and signed 
the repurchase agreement. Appellant then 
received possession of the Buick sedan and 
later the title thereto, the latter not being 
assigned to him until October 11, 1947, as 
appellee did not have the manufacturer’s 
statement of origin at the time of the sale. 
Both parties executed a state invoice. 


[Only Single Transaction Shown] 


We think the evidence establishes, as a 
matter of law, that the sale and delivery 
of the Buick sedan constituted one trans- 
action and that all things done in consum- 
mation thereof were a part of the same 
transaction. While it was made up of 
several different parts, such as the transfer 
of title and delivery of the Chevrolet coupé, 
the transfer of title and delivery of the 
Buick sedan, the state invoice, the repurchase 
agreement, and the check, it all constituted 
part of the same transaction; that is, the 
sale of the Buick sedan. Being all part of 
the same transaction each part does not 
need a separate consideration but the con- 
sideration for the whole is consideration 
for each part which, insofar as the repur- 
chase agreement is concerned, is the sale 
and delivery by appellee to appellant of the 
Buick sedan. 

As stated in Bay Shore Motors wv. Baker, 
supra: “We think that it is a part of the 
entire agreement of purchase and sale, and 
that the consideration for the sale is suffi- 
cient consideration for the option agree- 
ment.” See Summers v. Adams Motor Co., 
supra, and Burnett v. Nolen, supra. 
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Although he did not get the title to the 
Buick sedan until October 11, 1947, appel- 
lant, on the evening of the same day he 
purchased the Buick sedan, sold it to Clyde 
West and delivered the car to him at that 
time. He did not give West a certificate 
of title thereto until October 15, 1947, after 
he had received his from the appellee. Neither 
prior to such sale and delivery nor at any 
time prior to transferring title thereof to 
West did appellant advise appellee of his 
intention to dispose of the Buick sedan 
nor did he give appellee an opportunity to 
purchase it in accordance with the repur- 
chase agreement which he had signed. Ap- 
pellant, by such conduct, breached the terms 
of the repurchase agreement. 


[Liquidated Damages Not Penalty] 


Is the provision in this repurchase agree- 
ment as to liquidated damages in the nature 
of a penalty? 

We said in Gustin & Co. v. Nebraska 
Building & Investment Co., 110 Neb. 241, 
193 N. W. 269: “* * * where the damages 
are uncertain, and not readily capable of 
exact ascertainment by any known rule, and 
the parties surveyed the whole situation at 
the time of contract, and agreed upon the 
amount of damages, in case of a breach 
in the contract to construct a building by 
a certain time, such sum, in case of a breach, 
is the true measure of recovery and is 
liquidated damages and not a penalty.” 

“In cases where the amount of damages 
incident to the breach of contract is un- 
certain, speculative and incapable of being 
definitely computed, a recovery may be al- 
lowed for the amount of the undertaking. 
Sore Gy Wa 569NsecqllSs l/aGalno4 laseeecore 
See, also, Am. Ann. Cas. 1912C, 1026.” Van 
Horn v. Ericson Lake Co., 113 Neb. 332, 
203 N. W. 553. 


“Tf the damages arising from a breach 
of the contract are difficult of ascertain- 
ment or admeasurement, and if the stipulated 
amount is not disproportionate to the amount 
of damages that may be reasonably antici- 
pated from the breach, it will usually be 
regarded as a provision for liquidated dam- 
ages. On the other hand, if the damages 
may be easily and readily ascertained, and 
if the amount stipulated is more than suf- 
ficient to compensate for the breach, it will 
be regarded as a penalty.” Yant Construc- 
tion Co. v. Village of Campbell, 123 Neb. 
360, 243 N. W. 77. 
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As stated in Burnett v. Nolen, supra: 
“*k * * this is precisely the type of case 
in which an agreement specifying liquidated 
damages is desirable, and entitled to en- 
forcement in the courts, provided the amount 
is reasonable.” 

“As a general rule, the question of whether 
a sum mentioned in a contract is to be 
considered as liquidated damages or as a 
penalty is a question of law, dependent on 
the construction of the contract by the 
court.” 25 C. J. S., Damages, § 102, p. 657. 


“In such cases the court must find out 
whether the payment stipulated is in truth 
liquidated damages or a penalty. The ques- 
tion whether it is the one or the other is a 
question of law and one quite independent 
of the agreement of the parties to call it 
the one or the other.” 15 Am. Jur., Dam- 
ages, § 246, p. 678. 


Here the evidence shows that the market 
value of this car at the time of its sale to 
the appellant was far more than $500 above 
the list price at which it was sold to de- 
fendant; that the possible loss of servicing 
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the car, if sold out of the trade area, was 
substantial but difficult of ascertainment; 
and that possible loss of future car business 
and good will, which latter is referred to as 
the “back-bone of business,” if new cars 
handled by appellee appeared for sale in the 
“gray market” were material but, as to the 
dollars and cents value thereof, difficult to 
ascertain and measure. The stipulated 
amount is not disproportionate to the 
amount of damages that might reasonably 
have been anticipated from a breach. We 
think the appellee has fully established facts 
showing a situation where it was proper to 
enter into an agreement for liquidated dam- 
ages, consequently, evidence as to what ap- 
pellant did or appellee would have done 
with the car is irrelevant and immaterial. 


In view of the foregoing, the other ques- 
tions raised become immaterial and will not 
be discussed. We find the action of the 
trial court to have been proper and it is 
therefore affirmed. 


Affirmed, 


[62,536] State Department of Agriculture of the State of Wisconsin v. Krambo 


Food Stores, Inc.; Gerhard Quality Baking Co., ines 


Dick Brothers Bakery Co.; Elm 


Tree Baking Co.; Heiss Bakery, Inc.; Bake Rite Baking Co.; Cobbs Sunlit Bakery; Molan’s 
Bakery, Inc.; H. W. Nelson, d/b/a Purity Baking Co.; and Sindelar Bakery Co. 


In the Circuit Court of Outagamie County. December 2, 1949. 


Wisconsin Trusts and Monopolies Law 


Procedure—Consent Order to Cease and Desist—Acceptance Not Mandatory—Inquiry 
into Facts Not Foreclosed.—When, after offering to consent to the entry of a cease and 
desist order at an early stage, defendants then refuse to be sworn or to answer material 
questions, it is held that the prosecuting agency is not required to accept the offer of an 
order, and that its inquiry into facts as commanded by statute is therefore not prohibited 
by such offer. Witnesses are held in contempt of court, but are permitted to purge the 
contempt by sworn answers to material questions. 


See the Wisconsin Trusts and Monopolies annotations, Vol, 2, J 8955.25. 
For the plaintiff: Leonard Bessman, Madison, Wisc. 


For the defendants: 


Clifford G. Mathys, Madison, Wisconsin, and Charles Nolan, 


Oshkosh, Wisconsin, for Krambo Food Stores; F. N. Trowbridge, Green Bay, for Cobbs 
Sunlit Bakery; Frank A. Murphy, Manitowoc, for Dick Brothers Bakery; John R. Cash- 


man, Manitowoc, for Sindelar Bakery; 


Charles A. Barnard, Oshkosh, for Heiss Bakery, 


Inc.; T. A. Grote, Sheboygan, for Molan’s Bakery, Inc.; Lyle Jenkens, Stevens Point, for 
Bake Rite Baking Co.; Kenneth McLeod, Fond du Lac, for Gerhard Quality Co. 


EBERLEIN, J.: [Digest] It appears that 
on the 8th day of August, 1949, a complaint 
was duly filed, entitled as above, against the 
named respondents, which complaint charged, 
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upon information and belief, a violation of 
the statutes of the State of Wisconsin in 
respect to the giving and receiving of cer- 
tain rebates by the defendants engaged in 
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the manufacture and sale of bread to the 
Krambo Food Stores, Inc., which corpo- 
ration is engaged in the operation of a 
chain of grocery stores. 


Upon this complaint a notice of hearing 
was served upon all of the respondents, 
said notice being in the following form: 


“TO THE NAMED RESPONDENTS: 


“You and each of you are hereby noti- 
fied that, pursuant to the provisions of 
Sections 93.18, 100.19 and 100.20 of the 
Wisconsin Statutes, on the 30th day of 
August, at ten o’clock in the forenoon of 
that day, at the County Board Room in 
the Outagamie County Court House in 
the city of Appleton, Wisconsin, the de- 
partment will hold a public hearing relat- 
ing to the charges set forth in the 
attached complaint, and that at such time 
and place you will have the right to 
appear and show cause why an order 
should not be entered by the department 
requiring you to cease and desist from 
the methods of competition in business 
and the trade practices in business charged 
in the complaint as being unfair. 

“You are further notified that each of 
you, as respondent, may file with the de- 
partment an answer to the complaint at 
cia as prior to the 25th day of August, 
1949. 


“Dated at Madison, Wisconsin, this 9 

day of August, 1949. 
“STATE DEPARTMENT OF 
AGRICULTURE 


Milton H. Button, 
Director.” 


GriSiy: 


Subpoenaes duces tecum were duly issued 
and served upon certain witnesses. 

There is no dispute but that on the day 
required by the subpoenaes, to-wit, August 
30, 1949, all of the respondents above-named 
appeared by their attorneys and all of the 
witnesses subpoenaed were present as re- 
quired by the subpoenaes. 

There seems to be no dispute that on 
that day answers were filed by all of the 
above-named respondents and received. In 
each instance the respondents denied having 
violated any of the laws of the State of 
Wisconsin, and in particular Section 133.185, 
and asked that the proceedings be dismissed. 

Thereafter, and before any attempt was 
made to swear the witnesses so subpoenaed, 
an attempt was made by the respondents, 
through their respective attorneys and the 
attorneys for the State Department of 
Agriculture, in behalf of the Attorney Gen- 


Trade Regulation Reports 


Court Decisions 
State Dept. of Agriculture v. Krambo Food Stores, Inc., et al. 


63,583 


eral of the State of Wisconsin, to obviate 
the necessity of a protracted hearing, and 
certain proposals were made to that end. 


[Cease and Desist Order Suggested] 


Generally, it was proposed by all of the 
respondents that the State Department of 
Agriculture of the State of Wisconsin be 
permitted to enter an order directing each 
of the respondents to cease and desist from 
granting any rebates to the Krambo Food 
Stores, Inc. and on the part of the Krambo 
Food Stores, Inc. that the order prohibit 
them from accepting or receiving any re- 
bates from the other named respondents. 


The hearing was resumed on the 8th day 
of September, 1949, at the City of Appleton, 
at which time the respondents were advised 
that the complainant was unwilling to drop 
the proceedings by the mere entry of the 
order suggested by the attorneys for the 
respondents, and demanded that testimony 
be taken upon which they could predicate 
findings of fact, and an order thereon, in 
the absence of a stipulation admitting cer- 
tain facts upon which findings could be 
predicated, 


The respondents, however, were unwilling 
to enter into any stipulation of facts and 
acted, apparently, upon the theory that the 
offer to permit the complainant to enter an 
order to cease and desist was sufficient, and 
that it was the bounden duty of the com- 
plainant to accept such a proposal and 
stop the proceeding then and there. 

The examiner ruled against the respond- 
ents in this respect, and attempted to swear 
the witnesses. However, upon the advice 
of counsel, each of the witnesses refused to 
be sworn, and no questions were permitted 
to be asked of the witnesses because of that 
refusal. 

Thereupon the Department proceeded under 
Section 325.12 to attach the witnesses. 

It is the claim of the attorneys for the 
witnesses that even had the witnesses been 
sworn they would have been instructed not 
to answer material questions by their attor- 
neys, and that they would have followed 
the advice of the attorneys. 


[Loss of Jurisdiction Claimed] 


Here the claim is made that no matter 
how many material questions are to be 
asked none of them will be answered. Stripped 
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of all verbiage, counsel for the witnesses 
rely entirely upon the proposition that, having 
offered to permit an order to cease and 
desist to be entered in accordance with the 
prayer of the complaint, such offer of itself, 
tpso facto, terminates the jurisdiction of the 
Department of Agriculture for every pur- 
pose excepting to enter the order. 

In other words, it is claimed that after 
such an offer is made the witnesses need 
neither be sworn or, if sworn, need not 
answer material questions, and can walk out 
of the proceedings entirely and say to the 
examining officer, “Enter your order. We 
refuse to have anything further to do with 
this proceeding.” 

In this case, at the time this offer was 
made, each of the respondents had duly filed 
and served an answer denying that they 
were guilty of unfair practices as set forth 
in the complaint. 

In order to obviate the necessity of send- 
ing the witnesses back, firstly to be sworn 
and secondly to withdraw the answers, and 
then to renew the offer to permit the De- 
partment of Agriculture to enter the order 
agreed to, it was stipulated that for the 
purpose of this argument the answers will 
be considered withdrawn. 

We then have the simple question, to-wit: 
If upon a complaint similar to the one in 
question no answer is filed—but an offer is 
made to permit an order to be made to 
cease and desist, as prayed for in the com- 
plaint—is it mandatory upon the complain- 


ant to accept that offer under every cir- 
cumstance? 


The complainant admits that it has the 
right to informally dispose of the whole 
controversy by accepting the offer, but that 
it is not mandatory that it do so. The 
complainant takes the position that in the 
public interest it is necessary that testi- 
mony be taken and that findings of fact be 
made to sustain the order. 


The court has been unable to find a 
single case wherein it has been determined 
that an offer to permit an order to be 
entered in compliance with the prayer of 
the complaint makes it the mandatory duty 
of the administrative body to enter such 
an order without findings of fact to sustain 
such an order. 
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[Not Required To Accept Offer] 


In practically every brief the case of U. S. 
v. Institute of Carpet Manufacturers of 
America, 1 Federal Rules Decision 636 is 
called to the attention of the court. That 
case does not hold, as the court reads it, 
that the examining body must accept the 
offer to enter an order to cease and desist 
or the order prayed for, and terminate the 
proceedings. It is true that that case 
holds that it may do so without the entry 
of findings, but nowhere do I find any 
language in that case, or in any other case, 
making it mandatory upon the administra- 
tive board to accept the proposal and enter 
the order. The offer does not terminate 
the proceeding, in the opinion of this court, 
nor does it divest the administrative board 
of jurisdiction to proceed in its own way 
by the taking of testimony and the entering 
of findings and then an order predicated 
upon those findings. 


It seems to the court that section 227.07 
is decisive of the question before us. That 
section reads as follows: 


“Prior to the final disposition of any 
contested case all parties shall be afforded 
opportunity for full public hearing after 
reasonable notice, but this shall not pre- 
vent the informal disposition of controver- 
sies by stipulation, agreed settlement, 
consent orders or default.” 


As construed by this court that section 
would permit the informal closing of an 
examination such as we have here by the 
entry of a consent order and without the 
entering of findings. A plain reading of 
this section would indicate, however, that 
it is not mandatory on the complainant in 
this case, or in any other similar proceeding, 
to informally close by the entry of a con- 
sent order because it is offered. This pre- 
supposes the agreement of all concerned 
parties. Here it is contended that one, 
to-wit, the respondents, can demand that 
the matter be made informal and that the 
moment an offer is made permitting the 
entry of a consent decree, that from then 
on the tribunal loses jurisdiction. 


This court is therefore of the opinion 
that the offer, not having been accepted, 
never proceeded beyond the offer stage, and 
therefore had no effect whatever upon the 


subsequent proceedings of the Department 
of Agriculture. 


——————— 
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[] 62,537] South Side Theatres, Inc., et al. v. United West Coast Theatres Corpo- 
ration, et al. 


In the United States Court of Appeals for the Ninth Circuit. 
ber 22, 1949, 


Appeals from the United States District Court for the Southern District of Cali- 
fornia, Central Division. Affirmed. 


No. 12,165. Decem- 


Sherman Antitrust Act 


Jurisdiction—Federal Question—Joint-Management Contract.—When one theatre 
sought to cancel an agreement under which it was managed jointly with another, be- 
lieving that the joint-management contract was terminable pursuant to a decree entered 
against its parent corporation, the issue of whether a federal question was involved which 
would give the federal courts jurisdiction to appoint a receiver and order performance 
of the contract was answered in the affirmative, the court saying that although it might 
be doubtful whether the cancellation of the contract presented such a question, still 
it appeared that the joint-management arrangement’s validity was sufficiently contro- 
versial under the Sherman Act to present a federal question upon that point, giving 


the courts jurisdiction also to decide upon subsidiary issues. 
See the Sherman Act annotations, Vol. 1, J 1650.201. 


For plaintiff United West Coast Theatres: 


Gurney B. Newlin, Clyde E. Holley, 


George W. Tackabury and Frank R. Johnston (Newlin, Holley, Sandmeyer & Tacka- 


bury, Los Angeles). 
For defendant South Side Theatres: 


Henry Schaefer, Jr. and William R. Gamble 


(Macfarlane, Schaefer & Haun), James H. Arthur (Russell Hardy, of counsel), all of 


Los Angeles. 


Before Bone, Circuit Judge; Linc and Driver, District Judges. 


Driver, District Judge: Defendants’ ap- 
peal from an order approving a receiver’s 
final account raises the single issue whether 
the district court had jurisdiction of the 
action in which the receiver was appointed. 
In their complaint the plaintiffs, United 
States West Coast Theatres Corporation 
and Fox West Coast Agency Corporation, 
asked for declaratory relief under Section 
PL Om autice Zoe Wn ts, CG. eand “tor "the 
appointment of a receiver to operate de- 
fendants’ theatre property involved in the 
controversy. The receiver was appointed, 
operated the property for approximately 
seventeen months and filed his final account. 
In the meantime the defendants moved to 
dismiss the complaint, one ground being 
that the court lacked jurisdiction, but so 
far as the record on this appeal shows, 
the trial court did not rule on the motion 
and no other steps were taken to advance 
the main action. Defendants (appellants) 


1 Finneran v. Burton, 8 Cir., 291 F. 37; Fryer 
v. Weakley, 8 Cir., 261 F. 509; Noxon Chemical 
Products Co. v. Leckie, 3 Cir., 39 F. (2d) 318, 
321. See also Gordon v. Washington, 295 U. S. 
30, 37; Kelleam v. Maryland Casualty Co., 312 
U.S: 377. 
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contend that the complaint does not state 
facts sufficient to give a federal court juris- 
diction and that the receivership proceedings, 
therefore, are void from beginning to end. 
If the contention is sound, it follows that 
the costs and expenses of the receivership 
and the fees of the receiver and his attorney 
should not be paid from receivership funds.’ 


Diversity of citizenship is not claimed 
and the question for determination is whether 
the action is one arising under the laws 
of the United States.” An action so arises 
where an appropriate statement by the plain- 
tiff, unaided by any anticipation or avoidance 
of defenses, shows that it actually and 
substantially involves a controversy respect- 
ing the validity, construction, or effect of 
an act of Congress upon the determination 
of which the result depends.* The state- 
ment of the facts upon which the existence 
of federal jurisdiction depends must affima- 
tively and distinctly appear in the plaintiff's 


2See 28 U. S. C. Sections 1331 and 1337. 

3 Shulthis v. McDougal, 225 U. S. 561, 569; 
Hopkins v. Walker, 244 U. S. 486, 489; First 
Nat’?l Bank v. Williams, 252 U. S. 504, 512; 
Barnhart v. Western Maryland Ry. Co., 4 Cir., 
128 F. (2d) 709, 713. 
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Theatres Corp., et al. 


complaint.*. In order to determine whether 
the district court had jurisdiction in the 
present case, then, we must look to the 
allegations of the complaint. 


[Agreement for Joint Venture Alleged] 


The first paragraph consists of the usual 
recitals, by way of legal conclusions, of 
the basis of jurisdiction. The paragraph 
reads as follows: 


“The matter in controversy exceeds, 
exclusive of interest and costs, the sum or 
value of three thousand dollars ($3,000.00) 
and arises under the laws of the United 
States, to wit: Section 1 of the Act of 
Congress of July 2, 18909 15.0 -S) Ga Ae 
Sec. 4, entitled ‘An act to protect trade 
and commerce against unlawful restraints 
and monopolies,’ commonly known as the 
Sherman Act.” 


The factual allegations of the complaint 
which follow paragraph one may be sum- 
marized as follows: 


On April 1, 1941, plaintiff United West 
Coast Theatres Corporation, the lessee of 
the Fifth Avenue Theatre in Inglewood, 
California, plaintiff Fox West Coast Agency 
Corporation and defendand South Side 
Threatres, Inc., the owner of the Alto 
Theatre in Los Angeles, entered into a 
written agreement for the joint operation 
of the theatres and the buildings in which 
they were situated for the term of ten years. 
The agreement provided that plaintiff United 
West Coast Theatres Corporation and de- 
fendant South Side Theatres, Inc., were to 
share the profits and losses of the joint 
venture, in the proportion of 51 per cent 
of the former and 49 per cent to the latter. 
Plaintiff Fox West Coast Agency Corpo- 
ration was to supervise the business of 
the venture and as compensation therefor 
was to receive 5% per cent of the gross 
weekly receipts. 

On the date of the making of the joint 
venture agreement, the parties thereto entered 
into a written contract which provided for 
the termination of the venture at the election 
of any party thereto upon the happening 
of certain events. Among the specified 
events was the entry of a decree in an 
action brought by the United States against 
any party to the joint venture agreement 
requiring such party to terminate or nullify 


* Norton v, Larney, 266 U. S. 511, 515; Smith 
v. McCullough, 270 U.S. 456, 459. 
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the agreement or the effect of which would 
be to subject any party thereto to penalty 
or damage on account thereof or anything 
done thereunder. 


On March 1, 1944 defendant South Side 
Theatres, Inc. transferred all of its interest 
in the joint venture (reserving ownership 
of its theatre building) to the other de- 
fendants, South Side Associates. 


On June 11, 1946, a Special Expediting 
Court, sitting as the United States District 
Court for the Southern District of New 
York, in the case of United States v. Para- 
mount Pictures, Inc. et al., filed an opinion 
in which the court expressed the view that 
certain agreements between owncrs of two 
or more theatres normally in competition 
were illegal and that “even if the parties 
to such combinations were not major film 
producers and distributors, but were wholly 
independent exhibitors, such agreements 
might often be regarded as beyond the 
reasonable limits of restraint allowance under 
the Sherman Act.” On December 31, 1946 
the Expediting Court filed its findings of 
fact, one of which was as follows: “Other 
forms of operating agreements are between 
major defendants and independent exhibitors, 
rather than between major defendants. The 
effect is to ally two or more theatres of 
different ownership into a coalition for the 
nullification of competition between them 
and for their more effective competition 
against theatres not members of the ‘pool’.” 
On the same date the court entered a decree 
enjoining and restraining certain of the de- 
fendants in the New York action, including 
Twentieth Century-Fox Film Corporation 
and National Theatres Corporation “from 
making or continuing to perform pooling 
agreements whereby given theatres of two 
or more exhibitors normally in competition 
are operated as a unit or whereby the 
business policies of each are collectively 
determined by a joint committee or by one 
of the exhibitors, or whereby profits of the 
‘pooled’ theatres are divided among the 
Owners according to pre-arranged percent- 
ages.” The foregoing provisions of the 
decree became effective Nila O47. 

The plaintiffs (in the instant case) are 
subsidiaries of Twentieth Century-Fox Film 
Corporation and National Theatres Corpo- 
ration and are informed and believe that 
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the joint venture agreement is one of the 
performance of which is enjoined and re- 
strained by the decree above mentioned. 
Plaintiffs fear that if they continue to 
operate the Alto Theatre under the joint 
venture they will violate the terms of the 
decree, be in contempt of the court making 
the same and be subjected to penalties 
therefor. 

The venture agreement is a written con- 
tract in which plaintiffs are interested and 
with reference to which they desire a declara- 
tion with respect to the rights and _ lia- 
bilities of plaintiffs and defendants. 


[Agreement Cancelled for IlIlegality] 


On June 10, 1947 plaintiffs served upon 
defendants a notice of intention to termi- 
nate the joint venture agreement by reason 
of the happening of certain events specified 
in the termination agreement and because 
of the provisions of the decree in the case 
of United States v. Paramount Pictures, Inc. 
et al., and on June 30, 1947 plaintiffs served 
upon defendants a notice of termination 
of the agreement. An actual controversy 
between the parties exists, as plaintiffs con- 
tend that by reason of the provisions of 
the termination agreement and by reason 
of the terms of the New York decree plain- 
tiffs are no longer legally permitted to 
perform the venture agreement and the 
performance thereof has been rendered im- 
possible and terminated by operation of 
law, whereas the defendants contend that 
regardless of the decree the plaintiffs are 
still bound by the joint venture agreement 
and required to perform the same in ac- 
cordance with its terms. 


On June 30, 1947 plaintiffs tendered the 
Alto Theatre to the defendants and re- 
quested them to operate the same, but 
defendants refused to accept or comply. 
The theatre, a profitable enterprise, was 
closed and would “remain dark” after June 


5 Plaintiffs’ attorneys so interpreted the com- 
plaint in the argument before the trial court on 
September 12, 1947, on defendants’ motion to 
dismiss. One of plaintiffs’ attorneys then stated: 
“Our contention in this court, your Honor, and 
I hope I can make it clear, is that we are asking 
you to find that this joint venture agreement 
under the Sherman Act is illegal. We cite the 
case (United States v. Paramount Pictures, Inc.) 
in our complaint because it is perfectly proper, 
the Paramount decree, as authority for holding 
that this joint venture agreement in this lawsuit 
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30, 1947, resulting in irreparable damage 
unless a receiver was appointed to operate it. 

In the prayer of their complaint, follow- 
ing the foregoing factual allegatons, the 
plaintiffs asked that the joint venture agree- 
ment be declared terminated and of no 
further force or effect, and that plaintiffs 
be relieved from liability to perform the 
same; that the court declare such other 
rights or duties as might be necessary or 
proper with relation to the agreement be- 
tween the parties; and that a receiver be 
appointed to take charge of and operate 
the Alto Theatre and the Alto Theatre 
Building. 


[Federal Question Sufficiently Shown] 


While it appears from the foregoing sum- 
mary that the plaintiffs stressed their right 
to terminate the joint venture agreement 
pursuant to the provisions of the termina- 
tion agreement and the proceedings in the 
anti-trust suit brought by the government 
by the New York District Court, we think 
the complaint nevertheless sets forth suffi- 
cient facts to raise the issue that the joint 
venture agreement violated the Sherman 
Act. It is alleged that plaintiffs and de- 
fendants, competitors in the theatre busi- 
ness, entered into a contract for the joint 
operation of their rival theatres under an 
arrangement whereby the profits were to 
be shared but both properties were to be 
under the direction and control of the plain- 
tiffs, and that other similar pooling arrange- 
ments had been held to constitute violations 
of the Sherman Act. Although not well 
pleaded, and lacking the emphasis given by 
the pleader to the termination agreement 
and the findings and decree of the New 
York District Court, such factual allegations, 
we think, sufficiently show a substantial 
controversy with reference to the validity 
of the joint venture agreement under the 
Sherman Act, in the posture of the instant 
case.” An action in which the court is 


is illegal.’’ Although the trial court in colloquy 
with counsel expressed the opinion that juris- 
diction was lacking, the record shows no dis- 
position of the motion to dismiss. Evidently it 
was denied or waived, however, as the defend- 
ants in a second amended answer set up a coun- 
terclaim against plaintiffs and third party 
defendants for treble damages for violation of 
the Sherman Act. See the district court’s opin- 
ion reported in 86 F. Supp. 109. The court there 
held that the defendants’ counterclaim was not 


barred by limitation. 
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asked to declare a contract illegal under 
the Sherman Act and that the defendants 
are engaged in unlawful restraint of trade 
presents a federal question sufficient to give 
a district court jurisdiction. Rambusch 
Decorating Co. v. Brotherhood, etc. of 
America, 2 Cir, 105 F (2d) 134, 136; certio- 
rari denied, 308 U. S. 587. Cf. Duplex Print- 
ing Press Co. v. Deering, 254 U. S. 443. 
See also General Investment Co. v. New York 
Central Railroad, 271 U. S. 228. It is im- 
material that the plaintiffs stated in the 
complaint another and different ground for 
declaratory relief which, we will assume, 
did not present a federal question, namely, 
that the joint venture contract was can- 
celled pursuant to the provisions of the 
termination agreement. Where two sep- 
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arate and distinct grounds are alleged 
in support of a cause of action or claim, 
only one of which raises a federal question, 
the federal court has jurisdiction if the 
federal question presented is substantial, and 
even though the federal ground is not es- 
tablished by the evidence the court may 
retain jurisdiction and dispose of the case 
on the non-federal ground? If we disre- 
gard, as we imay for our present purpose, 
all of the allegations pertaining to the 
termination agreement and the acts of the 
plaintiffs thereunder, we think that there 
remains in the complaint a sufficient factual 
basis to support a controversy as to whether. 
the joint venture agreement contravened 
the restrictions of the Sherman Act. 


The order of the district court is affirmed. 


[ff 62,538] The Atlantic Company v. Citizens Ice and Cold Storage Company, et al. 


In the United States Court of Appeals for the Fifth Circuit. 


ber 28, 1949. 


Appeal from the District Court 
Georgia. Reversed and Remanded. 


No. 12713. Decem- 


of the United States for the Middle District of 


Robinson-Patman Price Discrimination Act 


Interstate Commerce—“Substantial Effect” 


Test—Local Price War With Remote 


Interstate Effects.—An ice and cold storage company whose business was primarily local 
was enjoined from waging a price war against its new competitors after it was found in the 
lower court that some of the business of the ice company reached into interstate chan- 
nels. Upon review of the interlocutory order imposing the injunction, the appellate court 
accepted the findings that the purpose of the price cutting was to destroy competition, 
but held that remote interstate consequences, where the bulk of the business was local, 
did not constitute an effect upon interstate commerce of so substantial a degree as 
to permit application of the federal antitrust laws. 


See the Robinson-Patman Act annotations, Vol. 1, { 2212.170. 
For the plaintiffs: J. Willis Conger and A. B. Conger, Bainbridge, Ga. 
For the defendants: Robert B. Troutman and William K. Meadow, of Atlanta, Ga., 


and Vance Custer, Bainbridge, Ga. 


Before HuTCHESON, McCorp and SIBLEY, Circuit Judges. 


[Facts] 


HUTCHESON, Circuit Judge: As originally 
brought under the Robinson-Patman Act, 
(15 USCA Sec. 13a), the suit was for an 
injunction restraining defendant from cutting 
prices in the sale of ice, and in the opera- 
tion of its meat curing and cold storage 
Properties in Bainbridge and Colquitt, 

° Siler v. Louisville & Nashville R. Coy 213 


U. S. 175, 191; Lincoln Gas Co. v. Lincoln, 250 
U.S. 256; Hurn v, Oursler, 289 U. S. 238: South- 
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Georgia, in violation of the act and for 
the damage caused thereby. 

The claim was: that defendant is, and 
for some time has been, engaged in inter- 
state commerce in the manufacturing, sale, 
and distribution of ice, and the curing of 
meats and cold storage in a great many 
cities and towns in Georgia, including Col- 


ern Pac. Co. v. Van Hoosear, 9 Cir., 72 F. (2a) 
903, 911. 
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quitt and Bainbridge, and in other states; 
that in 1947, Crystal Ice Co., in Colquitt, 
and Citizens Ice and Cold Storage Company 
and Flint River Mills, at Bainbridge, com- 
menced the manufacture and sale of ice; 
that at that time in practically every city 
where defendant had no competition its 
price of ice was 50¢ per 100 pounds; that 
after plaintiffs began their operations, de- 
fendant successively cut its prices while 
plaintiffs’ prices were unchanged; and that 
all of this price cutting was done for the 
purpose of destroying competition and elimi- 
nating plaintiffs as competitors. 

The defendant answered insisting that 
all of the matters complained of were in 
intrastate commerce and local in character 
and that none of the matters complained 
of were in violation of the invoked act. 


In addition, denying that it had cut 
prices to destroy competition, it alleged 
that, on the contrary, it had done so to 
meet and preserve competition. 


Plaintiffs thereupon amended their com- 
plaint to allege also that “the defendant 
has attempted to monopolize part of the 
trade and commerce among the several states 
in violation of Sec. 2 of the Sherman Anti- 
trust Act”, and that “in violation of the 
Robinson-Patman Act, and in the course 
of interstate commerce and for the purpose 
of destroying competition and eliminating 
competitors in the course of said commerce, 
the defendant has sold ice in Bainbridge 


1 Affidavits were offered by both sides on the 
general issue of price cutting and the reasons 
for, and effects of. Plaintiffs’ affidavits tended 
to support their theory that the price cuttings 
were unfair and for the purpose of driving them 
out of business. Defendant’s tended to support 
their theory: that they were necessary to meet 
competition offered by plaintiffs; that the effect 
of the price cutting had been wholesome and 
beneficial to the public, in reduced prices, and 
to both plaintiffs and defendant, increasing the 
business of each without hurting the business 
of any. 

In addition, plaintiffs, to prove that some at 
least of the sales at the cut prices complained 
of were actually in, or in the course of, inter- 
state commerce, offered affidavits to show that 
some ice sold by defendant to truckers, rail- 
roads, and others, used in icing interstate ship- 
ments. 

Defendant, to support its contention that none 
of its sales of ice were made in interstate com- 
merce, offered affidavits tending to prove: that 
the ice sold to truckers and railroad companies 
was not sold for a specific use in interstate 
commerce or otherwise, but generally as local 
sales as its sales were made to all of its other 
customers; that it has no icing equipment at 
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and Colquitt, Georgia, at prices lower than 
those exacted by said defendant elsewhere 
in the United States”. 


[Transactions Claimed to be Intrastate] 


Defendant, on the ground that none of 
the sales complained of here were in, or 
in the course of, interstate commerce, but 
all were local and intrastate, and that de- 
fendant had not attempted to monopolize 
any part of the trade or commerce among 
the several states, moved for summary judg- 
ment, and in due course there came on for 
hearing, on affidavits,, before the district 
judge, defendant’s motion for summary judg- 
ment and plaintiffs’ application for inter- 
locutory injunction. 


The district judge denied defendant’s 
motion for summary judgment and also 
denied plaintiffs all the relief they sought 
with respect to cold storage and the curing 
and storage of meats, and defendant ap- 
pealed from the order denying summary 
judgment. 


Of the opinion, however: that the proof 
showed that the price cutting was entered 
upon for the purpose of destroying com- 
petition and eliminating plaintiffs as com- 
petitors; and “further that the sale of ice 
to truckers and railroads to transport per- 
ishable goods into other states constitutes 
a part of interstate commerce”; and that, 
though the total of such sales was less 
than one-percent of the total business in- 


Bainbridge, where the claimed interstate sales 
were made, and any ice that it sold to truckers 
or railroads was sold in blocks of the same 
general character as those sold to others; and 
that if any ice bought from defendant was, or 
is being, used to ice shipments moving in 
interstate commerce, this was, and is being done 
not by defendant but by the customers after, 
and not as a part of defendant’s sale of the ice 
to them. 

In addition, in support of its contention that 
if it sold any ice in interstate commerce, it was 
an amount too small to be significant, the de- 
fendant offered affidavits showing separately its 
total sales of ice and the total sales to truckers 
of ice claimed to have been used for icing ship- 
ment, and that the latter is only a little more 
than one-half of one percent of the former. Its 
contention here was that if this ice, though sold 
locally in blocks, as its other ice was sold, could 
be said to have been sold in interstate commerce, 
it was such an insignificant part of the business 
done that it would not support a finding that the 
price cutting was for the purpose of destroying 
competition and eliminating competitors in the 
course of, and of monopolizing interstate com- 
merce. 


q 62,538 
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volved in the local price war, the sale 
of ice as disclosed to the court was an 
integral part of interstate commerce, and 
imposed a substantial burden upon such 
commerce, entitling plaintiffs to the injunc- 
tion prayed; the judge granted an inter- 
locutory injunction;? and defendant has 
appealed from that order. 


With the appeal from the order denying 
the motion for summary judgment, we need 
not concern ourselves. The order is inter- 
locutory and not appealable. The only 
matter for our consideration, therefore, is 
whether the order granting the interlocutory 
injunction should be affirmed. 


[Scope of Injunction Attacked] 


Appellant, insisting that it should not 
be affirmed, challenges not only the correct- 
ness of the findings, that the price war 
was one to stifle competition and gain con- 
trol of the market, and that some of the 
sales complained of were in interstate com- 
merce, but also the conclusion that plaintiffs 
should have an injunction, not only with 
respect to the interstate sales but also with 
respect to those which were admittedly 
intrastate. It points to the undisputed 
facts: that the price war was a local one, 
that is, that all but an insignificant part 
of the sales were undisputedly made to 
local customers and intrastate; and that 
if any of the sales to the truckers and 
the railroads could, though made locally, 
be said to be in, or in the course of inter- 
state commerce, they were completely in- 
significant when compared to the total 
business done in the two towns. 


So pointing, it insists that, conceding 
that the evidence supported the finding of 
the district judge, that the price war was 
for the purpose of eliminating plaintiffs as 
competitors, it could not, in fact or in law, 
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have been reasonably found that it was 
begun and carried on by appellant with 
the intent or effect of monopolizing inter- 
state commerce, in violation of the Sherman 
Act, or of destroying competition and elimi- 
nating competitors in the course of interstate 
commerce, in violation of the Robinson- 
Patman Act. 

Appellees, on their part, pointing to the 
conflicting affidavits as to whether the pur- 
pose and effect of the price cutting was 
malign or benign, insist that for the purpose 
of this appeal the court must accept the 
finding of the district judge, that the pur- 
pose and effect was malign, and unless his 
conclusions, that an injunction should issue, 
are unsupported in law, the order appealed 
froni must be affirmed. 


[Intent to Injure Competition Found] 


We agree with appellees that this is so. 
We accept the finding that the purpose of 
the price war was to suppress competition 
by injuriously affecting plaintiffs as com- 
petitors. 

We turn to the determination of whether 
the legal conclusions on which the issuance 
of the injunction was based: (1) that the 
sales to truckers and railroads constituted, 
or were in the course of, interstate com- 
merce; (2) that not merely the sales found 
to be interstate commerce but the local 
sales as well are an integral part thereof; 
and (3) that an injunction should, therefore, 
issue to restrain the price cutting not only 
as to the few sales found to have been 
in interstate commerce but also as to all 
the intrastate sales. 

Upon these points appellant and appellees 
wage furious verbal war. 

Appellees, citing many cases, urge * upon 
us that the sales to truckers and railroads, 
though local, were in interstate commerce, 


2 “The defendant is hereby restrained and en- 
joined from charging any less or lower prices 
for ice in its Bainbridge and Colquitt divisions, 
than the average prices charged for similar ice 
at Arlington, Dawson, Americus, Albany and 
Sylvester, provided, however, that the defendant 
shall not be required by the terms of this inter- 
locutory injunction to charge more than the 
prices charged by its competitors at Bainbridge 
and Colquitt, nor in any event more than the 
prices prevailing at Bainbridge and Colquitt 
prior to the time competition occurred, to-wit: 
40¢ per hundred pounds at the platform and 50¢ 
per hundred pounds delivered at Bainbridge; 
40¢ per hundred pounds at the platform; and 
60¢ per hundred pounds delivered at Colquitt. 

’ For the comprehensive reach and scope of the 
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Sherman Act: U. 8S. v. Wrightwood Dairy Co., 
315 U. S. 110; Local No. 167 v. U. Speco Ss 
293; U. S. v. Women’s Sportswear Mfg. Co., 
336 U. S. 460; U. S. v. Frankfort Distilleries, 
324 U. S. 293; Hastern States v. U. So PRO Sy 
600; U. 8S. v. Rock Royal, 83 L. Ed. 1446; U. S. 
Ol Dao ol amet 122; Bethlehem Stead 
Corp. v. N. Y. State Labor Relations Board 
330 U. S. 767; 

That ice sales to truckers were in interstate 
commerce: Hamlet Ice Oo. v. Fleming, 127 F. 
(2) 165; Fleming v. Atlantic Co., 40 Fed. Supp. 
654; and Gordon v. Paducah Ice Mfg. Co., 41 
Fed. Supp. 980; 

And on the point that the smallness of the 
amount of interstate commerce is immaterial: 

Steers v. U. S., 192 Fed. 1. 


2 
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and since restraints upon the price war 
could not be effective if limited to the sales 
in interstate commerce, it was competent 
for the court, in relieving from the effects 
of the price cutting, to find that, for the 
purposes of this case, the intrastate sales 
were an integral part of interstate com- 
merce and to enjoin price cutting not only 
in respect of the few sales found to be 
interstate commerce but in respect to the 
intrastate sales as well. 


Appellant does not at all disagree with 
the holdings of the authorities cited. But, 
citing cases in support of its views, it urges 
that to apply appellees’ cases here is to 
misapply them because, first the so-called 
interstate sales are not interstate but local,* 
and, second, assuming without admitting 
that these few sales can be said to have 
been in the course of interstate commerce, 
it would be running a good principle into 
the ground, Wolff v. Industrial Court, 262 
U. S. at 539, to hold that the purpose 
and effect of defendant’s actions in this 
small and local price war was to monopolize 
commerce under the Sherman Act or to cut 
prices in the course of such commerce under 
the Robinson-Patman Act.® 


[“Substantial” Interstate Effect 
Required] 


It may not any longer be doubted that 
the power of Congress and the scope of 
the Sherman Act’s coverage “extends to 
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#In support of its view, that the mere fact 
that some of the ice it sold was later used in 
icing shipments in interstate commerce, does not 
constitute proof that the sales were made in 
or in the course of commerce; it cites: 

Jarrett v. Pittsburgh Plate Glass Co., 131 F. 
(2) 674: Boro Hall Corp. v. General Motors 
OCorp., 124 F. (2) 822; Dept. of Treasury of 
Indiana v. Wood Preserving Corp., 313 U. S. 62; 
Eastern Air Transport Inc. v. 8. C. Tax Com- 
mission, 285 U. S. 147; Superior Oil Co. v. Miss., 
280 U. S. 390; Puget Sound Stevedoring Co. v. 
State of Tax Comm., 302 U. S. 90. 


5In support of its view; that even though 
these sales were interstate, their quantity is 
so small as to be negligible; that the evidence 
taken as a whole does not support a finding 
that the price war complained of fell within 
the prohibition of the invoked statutes as a 
restraint upon, or monopoly of, interstate com- 
merce, but that, on the contrary, it was an at- 
tempt at restraints upon a monopoly of a local 
business or local service; and that, if the aim 
of the plan or conduct was to accomplish a local 
‘objection and not for the purpose of restraining 
interstate trade or commerce, the anti-trust acts 
do not apply, although interstate commerce 
may be incidentally affected, it cites: 
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those activities intrastate which so affect 
interstate commerce, or the exertion of the 
power of Congress over it, as to make 
regulation of them appropriate means to 
the attainment of a legitimate end, the 
effective execution of the granted power 
to regulate interstate commerce.’® It re- 
mains true, however: that the distinction 
between intrastate and interstate commerce 
still exists; that “it is the effect upon the 
interstate commerce or its regulation, re- 
gardless of the particular form which the 
competition may take, which is the test 
of federal power’;" and that the question 
of whether the effect on interstate commerce 
is substantial is still a determining one.® 


A consideration of the record in this 
case, with these considerations in mind, leaves 
us in no doubt that the evidence is not 
sufficient to support the conclusion on 
which the injunction was based, that in 
doing the acts compalined of, the defendant 
was, in violation of the Sherman Act, at- 
tempting to monopolize a part of the trade 
or commerce among the several states, and, 
of the Robinson-Patman Act, cutting prices 
for the purpose of destroying competition 
and eliminating plaintiffs as competitors in 
the course of said commerce. 


We think it perfectly clear: that what, 
and all, that is made to appear is a war 
of local price cuttings; that its effect, if 
any, upon interstate commerce is insub- 


United Leather Workers v. Herkert, 265 U. S. 
457; Levering & G. Co. v. Morrin, 289 U. S. 103; 
Industrial Assn. of S. F. v. U. S., 268 U. S. 64; 
Lipson v. Socony Vacuum Corp., 87 F. (2) 265; 
LEA Sel ee y ClLlow (CAD 23828 Ue S218 e Vase v: 
Columbia Steel, 334 U. S. 495; and Mandeville 
Is. Farms v. American Crystal Sugar Co., 334 
SE 29) 

6°U. 8S. v. Wrightwood Dairy Co., 315 U. S. at 
119; Wickard v. Filburn, 317 U. S. 111; Mande- 
ville Is. Farms v. American Crystal Sugar Co., 
334 U.S. 219. 

7U. 8. v. Wrightwood Dairy Co., 315 U. S. 
at 120. 


8 Mandeville Island Farms v. American Crystal 
Sugar Co., 334 U. S. at 234; U. S. v. Frankfort 
Distilleries, 324 U. S. at 297, where it is said: 


“It is true that this court has on occasion 
determined that local conduct could be insul- 
ated from the operation of the Anti-Trust laws 
on the basis of the purely local aims of a com- 
bination insofar as those aims were not moti- 
vated by the purpose of restraining commerce, 
and where the means used to achieve the pur- 
pose did not directly touch upon interstate 
commerce.’’ 
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stantial, inconsequential, and remote; and 


that the finding, that the price cutting was 


done to impose restraints on, or that it 


substantially affected interstate commerce, 
is without support in the evidence. 
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[Order Reversed] 
The order granting the interlocutory in- 


junction is REVERSED and the cause is RE- 
MANDED for further and not inconsistent 
proceedings. 


[f[ 62,539] Shoup Voting Machine Corporation v. Harry A. Lipsky et al., etc. 
In the United States District Court for the Northern District of Illinois, Eastern 


Division. No. 49 C 1029. December 20, 1949. 


Sherman Antitrust Act 


Private Damage Suit—Sufficiency of Allegations—A cause of action in a private 
damage suit is sufficiently stated in allegations that defendants conspired to stifle com- 


petition in the manufacture and sale of votin 
that the alleged conspiracy was the cause of | 


g machines in interstate commerce, and 
oss of certain profits to the plaintiff, 


See the Sherman Act annotations, Vol. 1, f 1640.125. 
For the plaintiff: Hennessy, Lennon & King, Chicago. 


For the defendants: Bernard J. Korzen and Joseph B. Fleming, both of Chicago. 


Memorandum 


BaRNES, Judge: [Digest] This cause 
comes on to be heard on the defendants’ 
motion to dismiss. Briefs have been filed 
and have been read and considered. 


The complaint alleges: 


“The defendants and said Automatic 
Voting Machine Corporation at some time 
prior to the 17th day of June, 1949 entered 
into a combination and conspiracy to 
stifle competition and to restrain trade 


in furtherance thereof, as hereinabove 
alleged, to restrain and monopolize a part 
of the trade and commerce in voting 
machines among the several states, have 
caused the plaintiff to lose a substantial 
amount of profits, to-wit, the sum of one 
hundred thousand dollars which it other- 
wise could have enjoyed if it had been 
permitted to compete with Automatic 
Voting Machine Corporation upon a free, 
unrestrained and open basis instead 
of being placed at a competitive dis- 
advantage * * *” 


in connection with the manufacture, sale 
and shipment of voting machines in inter- 
state commerce, and in pursuance of and 
in furtherance of said conspiracy and 
combination engaged in the following 
activities:” 


Finally, is set forth a prayer for relief, 
including a prayer for an injunction and 
for damages. 


The court is of the opinion that the 
complaint states a cause of action. Whether 
the plaintiff can prove the conspiracy charged 
is, of course, a question not now before 
the court. 


Then are set forth certain overt acts. Then 
it is alleged: 


mt we unlawful combination and con- 
spiracy of the defendants and their actions 


[| 62,540] United States v. Bowman Dairy Company et al. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 48 CR 360. December 27, 1949, 


Sherman Antitrust Act 


Procedure—Bills of Particulars.—A motion for a bill of particulars is granted to. 
cause the listing of the names of officers and agents through whom a firm or corpora-. 
tion was allegedly made a party to a conspiracy. 


{| 62,539 Copyright 1950, Commerce Clearing House, Inc. 
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See the Sherman Act annotations, Vol. 1, J 1630.355. 


Memorandum 


BARNES, Judge: [Digest] This cause 
came on to be heard on the motion of 
the defendants (1) for bills of particulars; 
(2) to strike surplusage from the indict- 
ment; and (3) for subpoenas for production 
of documentary evidence pursuant to Rule 
£7 (es 

The foregoing motions and the briefs 
and arguments of the respective parties 
for and against the granting of said mo- 
tions having been considered by the court, 
the court is of opinion: 


1. That the motions for bills of par- 
ticulars may be granted to the extent that 
they ask for the names of officers and 
agents through whom a firm or corporation 
became a party to the conspiracy and the 
time when it is contended each defendant 
joined the conspiracy. To the extent that 
they ask for other particulars they may 
be denied. 


2. That the motions of defendants to 
strike surplusage from the indictment may 
be allowed. 


[62,541] Harry Norman Ball, Trustee v. Paramount Pictures, Inc., Pennware 
Theatre Corp., A. N. Notopoulos, R. K. O. Radio Pictures, Inc., Loew’s, Inc., Twentieth 
Century-Fox Film Corp. and Paramount Film Distributing Corp. 


In the United States Court of Appeals for the Third Circuit. 
176 Fed. (2d) 1023. 


9887. Filed September 2, 1949. 


Nos. 9883, 9886, 


Appeal from the Decree of the District Court of the United States for the Western 


District of Pennsylvania. Vacated and Modified. 


Sherman Antitrust Act 


Modification of Injunctions—Preservation of Right to Petition for Certiorari— 
Vacation of a decree for modification in accordance with instructions in an earlier appeal 
from an injunction is repeated upon cross-appeal by defendants made for purposes of 
preserving right to petition for writ of certiorari while judgment, pending modification, 


is not yet final. 


See the Sherman Act annotations, Vol. 1, § 1021.597, 1220.2814, 1650.275. 
For the plaintiff: Joseph W. Henderson, Philadelphia. 


For the defendants: 


Bernard Segal, Philadelphia. 


For earlier proceedings in same case, see 1948-1949 TRrapE CASEs {| 62,286, 62,384, 62,466. 
Before Biccs, Chief Judge, and McLauGHLIN and O’CONNELL, Circuit Judges. 


Opinion of the Court 


Per CurtamM: This case was previously 
before this Court in No. 9233 and was 
decided in an opinion reported in 169 F. 2d 
317 (1948), as appears from the opinion. The 
form of the decree was left to the Court 
below. 


The Court below entered its decree Decem- 
ber 13, 1948, following which plaintiff ap- 
pealed, No. 9874. Plaintiff's appeal challenged 
only the adequacy of the form of the 
decree. 
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Defendants then took these cross-appeals 
from the injunction decree, and in their 
brief and at the oral argument stated that 
the purpose of the cross-appeals was to 
preserve defendants’ right to petition the 
Supreme Court of the United States for 
a writ of certiorari from the decision in 
No. 9233, when a final judgment shall have 
been entered. 

The decree of the District Court will be 
vacated and modified in the same respects 
as in No. 9874. There will be no costs to 
any of the parties against each other. 
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63,594 : 
Cutter Laboratories, Inc. v. Lyophile-Cryochem Corp., et al. 


[] 62,542] Cutter Laboratories, Inc. v. Lyophile-Cryochem Corporation, Essdee 
Patents, Inc., and Tabor-Olney Corporation. 

In the United States Court of Appeals for the Ninth Circuit. 
ber 27, 1949. 

Appeals from the United States District Court for the Northern District of Cali- 
fornia, Southern Division. 


Decem- 


No. 12,083. 


Sherman Antitrust Act 


Patent Infringement—Patent Holding Company—Alleged Misuse of Patent as 
Equitable Defense to Suit—Cross-licensing as Elimination of Future Competition.—The 
agreement of one company owning patents on processes for freeze-drying of drugs with 
another company owning patents for the machinery necessary thereto, resulting in the 
formation of a patent holding and licensing company with rights to all future patents 
issued to either incorporator, was held not to be a misuse of patents such as to constitute 
a defense against recovery upon a claim of infringement. Patent pooling and cross- 
licensing are not in themselves illegal, and in the absence of restrictive practices in 
the granting of licenses, no misuse appears. The fact that assignment of patents to 
the holding company precludes either incorporating patentee from possibly competing 
with the other in the future is unimportant since it appears that each is qualified pri- 
marily to carry on research and invention in only one segment of the drug manufac- 
turing industry. 


See the Sherman Act annotations, Vol. 1,  1270.201, 1660.200. 


For appellant Cutter Laboratories: Leonard S. Lyon, Leonard S. Lyon, Jr., and 


Richard E. Lyon, all of Los Angeles. 


For the appellees Lyophile-Cryochem et al: Theodore H. Lassagne, San Francisco 
(Frank E. Barrow, Roger T. McLean, W. B. Morton, Jr.. New York City, of counsel). 


Affirming a decision of the District Court for the Northern District of California, 
78 Fed. Supp. 903, 1948-1949 Trapr CAsEs § 62,290. 


Before HEALY, BONE and Orr, Circuit Judges. 


ment that all of the claims of the two 
patents were invalid, were not infringed, 
and for an injunction against further in- 
fringement suits by appellees. The district 
court rendered a separate decree on the 
equitable defense and counterclaim, adopt- 
ing the verdict of the jury as to the 
validity and infringement of the claims 
involved in the action for damages, declaring 
the other claims of the two patents to be 
valid, and that appellees had not misused 
the patents. 


[Nature of Action] 


Orr, Circuit Judge: Appellees brought 
this action for damages for the infringe- 
ment of Reichel Reissue Patent No. Re. 
20,969 and Flosdorf, et al., Patent No. 
2,345,548. By a bill of particulars, the charge 
of infringement was limited to claims 6, 
11, 12 and 13 of the Reichel patent, and 
claims 4 and 5 of the Flosdorf patent. 
Judgment for damages and costs was entered 
upon a jury verdict that each of these 
claims was valid and had been infringed 


by appellant and assessing damages at $70,922, 
or two per cent of the stipulated amount 
of net sales of appellant’s allegedly infring- 
ing products. 

Appellant, in addition to denying the 
validity and infringement of the patent 
claims, set up the equitable defense that 
appellees were attempting to use the patents 
to create a monopoly over unpatented 
products and in other ways to restrain 
trade contrary to the public interest, and 
counterclaimed, asking a declaratory judg- 
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[In a portion of the opinion not within 
the scope of this reporter, the court dis- 
cussed the claims of the allegedly infringed 
patent, which covered a combination of 
steps, and sub-combinations thereof, for 
the extraction of water vapor under vacuum 
from quick-frozen biologicals, and held that 
the jury finding of infringement of two claims 
was not supported by sufficient evidence. 
since those two claims did not embody 
invention, but held that nevertheless the 
patent as a whole was infringed, and did 
not alter the amount of damages assessed. } 
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[Equitable Defense of Alleged 
Misuse of Patent] 


Appellant urges that appellees had used 
the patents in suit “to create improperly 
a monopoly upon and control the supply 
of unpatented substances and apparatus, 
and have used and are now using the said 
patents contrary to the public interest and 
contrary to law, * * *,” 


Appellant introduced in evidence a series 
of licensing and other agreements. Prior 
to the execution of these agreements, Sharp 
& Dohme, Inc., a corporation engaged in 
the manufacture and sale of drugs, owned 
a series of patents on processcs, products, 
containers and machinery within the field 
of freeze-dried drugs, including the Reichel 
patent in suit. The F. J. Stokes Machine 
Co., which manufactures machinery and 
apparatus used in the manufacture of drugs, 
owned a similar series of patents, including 
the Flosdorf patent in suit. These two 
companies formed the appellee Lyophile- 
Cryochem Corporation, to which they agreed 
to transfer the exclusive power to issue 
licenses under all patents within the freeze- 
dried drug field which each party then 
owned or might in the future acquire, and 
they agreed to endeavor to acquire such 
patents from any of their employees who 
might be connected with new inventions 
within the field. They also agreed to cause 
the new corporation “to grant licenses to 
others on such terms as, consistently with 
the maintenance of the strength of its 
patent rights and the good reputation of 
the products made pursuant to the patents, 
shall encourage maximum sales of the 
products and minimize sales resistance, and 
such licenses shall not be unreasonably 
withheld.” 

Lyophile-Cryochem then granted to Sharp 
& Dohme a non-exclusive, royalty-free license 
to make, use and sell all medical products, 
as distinguished from machinery or appara- 
tus for manufacturing the same, covered 
by the patents. Sharp & Dohme was also 
licensed to use patented machinery and 
apparatus and to manufacture the machinery 
for its own use but not for sale. Stokes 
was given an exclusive license, subject only 
to rights given Sharp & Dohme, to manu- 
facture and sell the patented machinery. 
Under the agreements, outsiders could ob- 
tain licenses for the use of the machinery. 


Subsequently, Sharp & Dohme assigned 
the Reichel and other patents to the appellee 
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Essdee Patents, Inc., its wholly owned sub- 
sidiary. Similarly Stokes assigned the 
Flosdorf and other patents to appellee Tabor- 
Olney Corporation, its wholly owned sub- 
sidiary. Both assignments were subject to 
the agreements with Lyophile-Cryochem 
Corporation. 


[Pools and Cross-licensing Not 
Per Se Illegal] 


Patent pools and cross-licensing agree- 
ments, when formed in a legitimate manner 
for legitimate purposes, are not illegal in 
themselves. Standard Oil Co. v. United 
States, 283 U. S. 163. Nor is: an agreement 
to assign patents on future inventions within 
a specified field inherently illegal. Tyrans- 
parent Wrap Machine Corp. v. Stokes & 
Smith Co., 329 U. S. 637. It is only where 
the agreements are used to effect a restraint 
of trade or a monopoly that they violate 
the law, as where they are used to fix 
prices, United States v, Lime Material Co., 
333 U. S. 287, or to suppress competition 
from unpatented articles, Morton Salt Co. 
v. Suppiger Co., 314 U.S. 488, or to monopo- 
lize an entire industry by pooling the 
dominating patents and allocating fields of 
manufacture among companies which would 
otherwise be in competition. Hartford-Em- 
pire Co. v. Umted States, 323 U. S. 386. 


There is no evidence of restrictive practices 
on the part of Lyophile-Cryochem in the 
granting of licenses. Any would-be licensee 
appears to have been able to procure just 
the licenses he wished, and no more, at 
reasonable, non-discriminatory royalties with- 
out making any agreements as to pricing 
or as to the use or sale of unpatented 
articles. Nor did Stokes or Sharp & Dohme 
make any such agreements with Lyophile- 
Cryochem or between themselves. Appellant 
does not assert otherwise. Its contention 
is that the agreements on their face restrain 
trade and effect a monopoly, especially 
when coupled with the testimony of the 
vice president and general manager of 
Lyophile-Cryochem that the patents in the 
pool “fairly well cover the field” of freez- 
drying drugs. The manner in which the 
agreements bring about this restraint of 
trade or monopoly, or both, says appellant, 
is by excluding Stokes from exploiting its 
present and future patents for freeze-dried 
medical products and excluding Sharp & 
Dohme from exploiting its present and future 
patents for machinery and apparatus, except to 
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make and use such machinery for its own pur- 
poses. It makes no difference, argues ap- 
pellant, that the two parties were and are 
not in competition with each other, for 
notwithstanding the lack of present com- 
petition, there is a possibility that, apart 
from the agreements, either one might have 
decided to enter the other’s field. 


[Use of Patent Monopoly Proper] 


It must be remembered that the patent 
laws give the patentee a monopoly. He 
may make, use or sell the patented product, 
license others, on an exclusive or non-ex- 
clusive basis, to do so, authorize the issuance 
of sublicenses, or assign the patent itself 
for a consideration. The sole limitation is, 
that he must not use his legitimate patent 
monopoly as a means of suppressing com- 
petition or acquiring a monopoly outside 
of the area of monopoly which the patent 
grants. ‘The legality of the agreements in 
this case depends, therefore, upon a com- 
parison of the competitive situation which 
they create with the patent monopolies 
which each party would have in the absence 
of the agreements. Insofar as the parties 
agree to give Lyophile-Cryochem the ex- 
clusive power to issue licenses to outsiders, 
there is no extension of the patent monopoly 
because the licensing agent, unless it in- 
dulges in restrictive practices, not present 
here, is in no better bargaining position than 
its principals. As to the rights retained 
by or granted to the parties themselves 
under the agreements, the patents can be 
divided into two groups. First, there are 
the patents which each party owns within 
its own field, which each obviously would 
be just as free, but no more so, to exploit 
by making, using and selling in the absence 
of the agreements. It is true that Sharp 
& Dohme can make and use Stokes machines 
without royalty where as others may not 
make the machines and must pay for their 
use, but that too is a privilege that Stokes 
would be free to grant within the scope 
of the normal patent monopoly. Thus, the 
objections to the agreements must be nar- 
rowed down to the cross-licensing rights 
granted under the second group of patents, 
consisting of those each party owns in the 
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other’s field. Stokes, interested in the manu- 
facture of freeze-drying apparatus, conducts 
research for improvements in that apparatus. 
In the course of that research, it inci- 
dentally discovers improvements in freeze- 
drying processes and freeze-dried medical 
products. It is entitled to a patent monopoly 
on those improvements, but it cannot di- 
rectly exploit those patents without going 
outside its normal field, which is machinery. 
Sharp & Dohme, on the other hand, is 
in a position to exploit the improvements. 
Moreover it is faced with the same problem, 
for it is in no position to exploit directly 
the improvements in machinery which it 
discovers in the course of its research. 
It is consistent with the spirit, as well 
as the letter, of the patent laws that each 
of these two companies should arrange to 
use the other in order to reap the rewards 
to which it is entitled as patentee and yet 
which it is in no position to reap by itself. 
Any patent owner who grants an exclusive 
license, reserving no right except to collect 
royalties, cuts himself off from practicing 
the art claimed in the patent until the 
patent has expired. As to objection that 
Dy including future patents in the pool 
appellees have gone beyond the normal 
patent-imposed restraint on trade in that 
they have contracted away their rights to 
enter into the field of the other for a period 
longer than the lives of the current patents, 
we find a similar situation in Transparent- 
Wrap Corp. v. Stokes & Smith Co., 329 U. S. 
637, where the licensee, in effect, contracted 
away his right to practice future improve- 
ments in the invention of the licensed 
patent without payment of a royalty.’ 


Appellant complains that the effect of 
the pooling agreements was to enable Stokes 
and Sharp & Dohme to dominate the field 
of freeze-drying. Again, this contention 
must be narrowed to the proposition that 
contributing to the pool the patents which 
each party owned or acquired in the other’s 
field created an unlawful monopoly which 
would not have existed if each party had 
retained and exploited its own patents by 
itself. The testimony that all the patents, 
whether held by the parties in their own 
fields or not, “pretty well covered” the freeze 


* McCullough », Kammerer Corp., 166 F. 2a 
759, is not in point. The license agreement 
was held illegal there not because the licensee 
agreed to refrain from dealing with devices 
covered by any patents which either of the 
parties might own or be entitled to obtain, 
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but because he agreed to refrain from the use 
of devices which were not patented at all or 
were patented by outside parties and which 
might come into competition with the patented 


pices There is no agreement of that sort 
ere. 
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drying industry, does not prove this 
Proposition. 


But conceding the patent pool did place 
in the hands of the parties a power to 
exclude competition from the industry by 
fixing prices or charging unreasonable royal- 
ties or other methods, that power by itself 
could not constitute unlawful monopoliza- 
tion unless accompanied by a purpose or 
intent to exclude competition. United States 
v. Griffith, 334 U. S. 100; American Tobacco 
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Co. v. United States, 328 U. S. 781, 809, 814. 
The District Court found no such intent. 
There is no evidence of any exclusionary 
activities or otherwise which might evidence 
such intent; and, indeed, the reasonableness 
of the agreements as a practical means of 
exploiting legitimate patent monopolies 
negatives such intent. 

The judgments, insofar as they hold claims 
5 and 6 of the Reichel patent valid, are 
reversed, and in all other respects are affirmed. 


[| 62,543] William Goldman Theatres, Inc. v. Loew’s, Inc., et al. 


In the United States District Court for the Eastern District of Pennsylvania. Civil 


Action No. 2877. Filed December 29, 1949, 


Sherman Antitrust Act 


Injunctions—Validity of Competitive Bidding Requirement—Prohibition of Cross- 
Licensing in Private Decree——The provision in a private injunction which requires com- 
petitive bidding as a means of enforcing the decree is not outlawed by the holding in 
the Supreme Court that such bidding in another case would require excessive supervision 
by the courts for its proper functioning. It is held also that a court has the power 


to prohibit cross-licensing as a remedy in a private equity suit. 
See the Sherman Act annotations, Vol. 1, { 1220.2813, 1270.151, 1650.275. 
For the plaintiff: Barnes, Dechert, Price, Smith & Clark; and Gray, Anderson, 


Schaffer & Rome, both of Philadelphia. 


For the defendants: 
and Solis-Cohen, both of Philadelphia. 


Sur Motion of February 25, 1949, to 
Reform Final Decree 


KiIrRKpPATRICK, Ch. J.: The plaintiff's mo- 
tion of February 25, 1949, for modification 
of the decree has been before the Court for 
some time. However, before proceeding 
further with testimony going to the merits 
of the motion, it was thought that it would 
be helpful to the parties to have, prelimi- 
narily, the Court’s views upon two ques- 
tions of law. These questions have been 
argued and will be answered. 

The first question is: “Is competitive 
bidding, as a means of enforcing a decree 
in an antitrust case in which the complain- 
ant is a private individual, in effect out- 
lawed by the Supreme Court of the United 
States in United States v. Paramount Pic- 
tures, 334 U. S. 131, or, in other words, is 
this Court required to amend the present 
decree of December 19, 1946, and substitute 
some method of putting the plaintiff in the 
position of free competition to which he is 
entitled, other than the one fixed by the 
present decree?” 


Schnader, Harrison, Segal & Lewis; and Wolf, Block, Schorr 


The answer is: There is nothing in United 
States v. Paramount, supra, which compels 
this Court to amend the decree of Decem- 
ber 19, 1946, now in force. 


The second question is: “In an antitrust 
action instituted by a private individual, 
does the Court have the authority, power 
or jurisdiction to order (a) divestiture, (b) 
prohibition of cross-licensing ?” 

The answer is: The Court has the power, 
by amending the decree of December 19, 
1946, to control the use in the motion pic- 
ture business of the defendants’ theatres 
and films, even though the effect of such 
amendment might be to make it disadvan- 
tageous for the defendants or some of them 
to continue to hold their properties. Spe- 
cifically, the Court has the power to 
prohibit cross-licensing. It is deemed unneces- 
sary to decide at this time whether or not 
the Court has the power to order the de- 
fendants or any of them to divest them- 
selves of their properties. 
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[] 62,544] Opinion of the Attorney General of Wisconsin. 


Addressed to Mr. Fred R. Zimmerman, Secretary of State, by Thomas E. Fairchild, 
Attorney General. July 18, 1949. 


Wisconsin Trusts and Monopolies Law 


Associations—Prohibition of Sales Outside Regular Channels—Rejection of Proposed 
Articles of Incorporation——The proposed articles of incorporation of a trade association 
composed of food manufacturers, wholesalers, jobbers and retailers, which state that the 
object of the association is to oppose direct sales to consumers by any persons other 
than retail food dealers, are in violation of the laws prohibiting combinations and agree- 
ments in restraint of trade. The secretary of state may refuse to file such proposed 
articles when from an examination of the articles on their face it appears that the pur- 
pose or necessary effect of the association will be unlawful. 


See the Wisconsin Trusts and Monopolies Law annotations, Vol. 2, { 8955.30. 


You have submitted for examination the 
articles of incorporation of a proposed trade 
association of retail food dealers and ask 
whether they should be accepted for filing 
under ch. 180, Wis. Stats. The intended 
articles state that the membership of the 
association shall consist of retail food dealers, 
described as ‘active members,” and manu- 
facturers, wholesalers and jobbers, described 
as “associate members.” No other require- 
ments for membership are established, but 
the privilege of voting and of holding office 
in the association is specifically denied “‘as- 
sociate members.” 


[Must Reject Articles with 
Illegal Purpose] 


Section 180.01, Stats., provides that cor- 
porations may be formed for any lawful 
business or purpose. In a previous opinion, 
dated July 13, 1943, XXXII Op. Atty. Gen. 
256, you were advised that your duty with 
respect to filing articles in proper form was 
ministerial except where the articles indi- 
cate an illegal purpose. Where it appears 
from a reading of the articles that the 
purpose or necessary effect of the attempted 
corporation is to accomplish an unlawful 
end, it is the general rule that the officer 
concerned has quasijudicial authority to 
determine their illegal nature and to refuse 
to file them. 18 C. J. S. Corporations, § 47b, 
§59a. See also Kansas Milling Co. v. Ryan, 
(1940) 102 P. 2d 970, 973. Your duty under 
that statute to accept or to refuse to accept 
proposed articles of incorporation for filing 
is therefore dependent upon a determina- 
tion of the legality of the corporate purpose 
as it appears from an examination of the 
document itself. 
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The first provision of the articles in ques- 
tion sets forth the objects and principles of 
the association and provides in subpara- 
graph (e) that one of its aims shall be: 


‘To firmly oppose the sale of any mer- 
chandise by wholesalers, jobbers, commis: 
sion merchants and manufacturers direct 
to the consumer or to industrial plants, 
their commissaries or purchasing agents, 
public utilities and consumer cooperative 
buying groups;” 

Thus the proposed association of retail 
food dealers seeks to include in its member- 
ship manufacturers, whoelsalers and jobbers 
bound to oppose the sale of food directly 
to consumers by manufacturers, whole- 
salers and jobbers. It is necessary to con- 
sider the legal effect of adherence by both 
classes of membership to the corporate plan 
in the light of sec. 133.01, Stats. This 
section, the state antitrust law, reads in 
part as follows: 


“133.01 (1) Every contract or combi- 
nation in the nature of a trust or con- 
spiracy in restraint of trade or commerce 
is hereby declared illegal. Every com- 
bination, conspiracy, trust, pool, agree- 
ment or contract intended to restrain or 
prevent competition in the supply or price 
of any article or commodity in general 
use in this state, to be produced or sold 
therein or constituting a subject of trade 
or commerce therein, or which combina- 
tion, conspiracy, trust, pool, agreement 
or contract shall in any manner control 
the price of any such article or commod- 
ity, fix the price thereof, limit or fix the 
amount or quantity thereof to be manu- 
factured, mined, produced or sold in this 
state, or fix any standard or figure in 
which its price to the public shall be in 
any manner controlled or established, is 
hereby declared an illegal restraint of 
peadeq 1 2h FP. 
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[Federal Cases Applicable] 


The statute is a copy of the Sherman 
Anti-trust Act with application to intra- 
state commerce and federal decisions con- 
struing the federal act are applicable. Pulp 
Wood Co. v. Green Bay P. & F. Co., (1914) 
157 Wis. 604, 625. Its purpose is to main- 
tain freedom of competition and to afford 
opportunity for the exercise of independent 
judgment and action by those engaged in 
trade within the state. The meaning and 
object of the statute are explained in State 
v. Lewis and Leidersdorf Co., (1930) 201 
Wis. 543, where, with reference to restric- 
tive trade agreements, it was said at page 


554: 


“k * * Free access to trade outlets 
is a right of individuals. Closing such 
outlets or materially narrowing them to 
competitors is a direct and unlawful re- 
straint of trade. U.S. v. Keystone W. C. 
Co. 218 Fed. 502. All contracts or acts 
that are ‘entered into or done with intent 
to wrong the general public and to limit 
the right of individuals thus restrain the 
free flow of commerce’ and are condemned. 
Standard Oil Co. Case, supra, p. 58. If 
power ‘is improperly used to injure either 
a competitor or the public, or if such 
power evidently tends toward the injury 
of either, the mischief either done or 
threatened is condemned by the statute.’ 
Keystone Case, supra.” 


The articles do not show affirmatively 
that the combination among retail members 
standing alone is unlawful. It is conceiva- 
ble that such members may “firmly oppose” 
by lawful means of persuasion sales of 
merchandise made directly from wholesalers 
and other persons on the same or higher 
distributive levels direct to consumers. How- 
ever, if the articles or the conduct of the 
association showed that a boycott of whole- 
salers selling their products directly to con- 
sumers was intended, the combination would 
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be in restraint of trade. Eastern States 
Lumber Assn. v. U. S., (1914) 234 U. S. 
600, 614. 


[Purpose Leads to Illegal Actions] 


It is only when the effect of subpara- 
graph (e) upon wholesalers and other as- 
sociate members of the association is 
considered that the illegal character of the 
intended combination becomes apparent. If 
such members associate themselves to 
“firmly oppose” sales directly to consumers, 
each must inevitably refrain from selling 
his products in contravention to that 
policy. A contrary construction of the 
agreement effected by these articles would 
be unreal and unreasonable. The effect of 
the combination is to deprive associate mem- 
bers of the individual right to sell to con- 
sumers in competition with retailers if they 
choose to do so. When it is considered 
that the name of the proposed association 
indicates that its membership is composed 
only of retailers and: that wholesalers and 
other associate members have no voice in 
the policies of the association and cannot 
hold office in it, the inference is inescapable 
that such wholesalers and others are in- 
vited to join the association to bind them 
against sales to consumers and, as an in- 
ducement, to assure them the patronage of 
retail members. The illegal purpose of the 
attempted association is thus discernible 
from its articles, although, as has been 
pointed out, it is sufficient that the neces- 
sary effect of the operation of the associa- 
tion according to its articles will result in 
a restraint of trade. 


It is therefore my opinion that you are 
warranted in refusing to accept the articles 
for filing on the ground that the articles 
indicate attempted incorporation for an un- 
lawful purpose. 


[| 62,545] United States v. Maryland and Virginia Milk Producers Association, Inc., 


et al. 


In the United States District Court for the District of Columbia. 


294-48. December 2, 1949. 


Criminal No. 


Sherman Antitrust Act 


Criminal Procedure—Subpoena Duces Tecum—Limited Scope of 17(c).—Rule 17(c) 
of the Federal Rules of Criminal Procedure is intended to provide pre-trial examination 
of documents subpoenaed for presentation at trial, and is not a discovery provision. Since 
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in criminal cases there does not exist the broad right to discovery which is customary in 


civil actions, a motion looking to such use of the rule in a criminal case is denied. 
See the Sherman Act annotations, Vol. 1, { 1630.156, 1630.201, 1630.225. 
For the plaintiff: Robert H. Winn, Washington, D. C. 
For the defendant: John J. Wilson, Washington, D, C. 


Hortzorr, Judge: In this prosecution for 
alleged violation of the Sherman law the de- 
fendants have applied for a subpoena duces 
tecum directing the Government to produce 
for the defendants’ inspection all documents 
which the Government has obtained from 
any person who is not a party to this pro- 
ceeding. In other words, the defendants 
seek a broad discovery of all documentary 
evidence that the Government has obtained 
in support of its case, with the exception of 
such material as is covered by the recently 
coined and apt term of “work product” of 
a lawyer. 


Defendants seek to support their applica- 
tion by reference to Rule 17(c) of the Fed- 
eral Rules of Criminal Procedure. This 
rule relates to the issuance of subpoenas 
duces tecum and contains the following pro- 
vision on which the defendants here rely: 
“The Court may direct that books, papers, 
documents, or objects, designated in the 
subpoena be produced before the Court at 
a time prior to the trial or prior to the time 
when they are to be offered in evidence and 
may upon their production permit the books, 
papers, documents, or objects, or portions 
thereof, to be inspected by the parties and 
their attorneys.” 


[Special Purpose of Rule] 


The purpose of this provision is a limited 
one. It is to make it possible to require the 
production before the trial of documents 
subpoenaed for use at the trial. Its purpose 
is merely to shorten the trial. It is not 
intended as a discovery provision. 


In this case the proposed subpoena duces 
tecum is not intended to be used to secure 
evidence to be introduced at the trial, but 
is intended to be employed as a broad dis- 
covery for the purposes of inspecting all the 
documentary evidence in possession of the 
Government and which the Government in- 
tends to use at the trial. 


[Discovery Limited in Criminal Cases] 


It is well settled that in a criminal case, 
unlike a civil action, such a right of broad 
discovery does not exist. As I said before, 
Rule 17(c) was not intended te be a dis- 
covery provision, but merely a means to 
make a subpoena duces tecum returnable 
prior to the trial in order that time at the 
trial may be saved while documents are 
being examined and inspected. 


In the light of these considerations, the 
motion is denied. 


[] 62,546] United States, Bascom Launder Corp., Morton Kaiser, Al Abrams and 


Nathan Newman, individually and as partners trading under the name of Favorite Launder- 
ers, Favorite Launderers, Inc., William A. Brenner, Roger Gundersen and Frank War- 
shauer, Aaron Levine and Lillian Levine, individually and as partners trading under the 
firm name of L and L Services v. Bendix Home Appliances, Inc., and Telecoin Corporation. 


In the United States District Court for the Southern District of New York. Civil 
39-247. December 30, 1949, 


Sherman Antitrust Act, Clayton Antitrust Act 


Intervention—Discretion of Court—Isolation of Government and Private Suits.— 
Parties seeking to intervene and have the terms of a consent decree operate to prevent the 
institution of suits against them to collect royalties are, by the exercise of judicial discretion, 
denied intervention because the terms of the decree do not reserve such rights, because 
the relief requested by the parties is not related to that for which the government suit was 
brought, and because the policy of the law is to isolate government and private suits from 
each other. A case in which intervention was allowed for speedy settlement upon reason- 
able royalties in order to avoid possible infringement suits is distinguished as being a case 


where convenience demanded such intervention as a short-cut in the revision of an incom- 
plete decree. 
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See the Sherman Act annotations, Vol. 1, 1530.40, 1570.35; Clayton Act annotations, 


Vol. 1, { 2023. 


For the plaintiff United States: Melville C. Williams, Special Assistant to the Attorney 
General; Irving B. Glickfeld and Beatrice Rosenberg, Special Assistants to the Attorney 


General. 


For the plaintiff-intervenors: Arnold G. Malkan. 
For the defendants: Hawkins, Delafield & Wood, by Clarence Fried; Frank E. Curley, 


of counsel. 


RirxinD, D. J.: [Digest] This is an ap- 
plication for leave to intervene as parties 
plaintiffs in an anti-trust action prosecuted 
by the United States against the defendants 
and terminated by consent decree entered 
on the 17th day of December, 1948. 

The petitioners are a group of operators 
of self-service laundries. They employ in 
their laundries machines manufactured by 
defendant Bendix which they have purchased 
from defendant Telecoin. In connection 
with such purchases they signed agreements 
whereby, iter alia, in return for a royalty 
of $2 a month for each machine they were 
authorized to use the mark “Launderette.” 


[Relief Sought] 


These agreements apparently were can- 
celled or terminated sometime after the con- 
sent decree was filed. Thereafter, Telecoin 
instituted actions against the individual peti- 
tioners in various municipal courts of the 
City of New York for royalties which had 
accrued under the agreements. The peti- 
tion seeks the following relief: 


1. Allowing the petitioners to intervene 
as parties plaintiffs. 


2. Permanently restraining the defendant 
Telecoin from enforcing its agreements with 
the petitioners. 


3. Adjudicating the defendant Telecoin in 
contempt of court by reason of the institu- 
tion of the suits against the petitioners for 
the enforcement of such agreements. 


4. Declaring such agreements violative of 
the anti-trust laws. 


5. Amplifying and making more specific 
the consent decree herein if necessary. 


6. And for such other and further and 
different relief as to the court may seem just 
and proper. 

The decree in the instant case does not 
explicitly preserve any rights to the peti- 
tioners nor does it expressly provide that 
they may intervene to enforce any rights. 


Trade Regulation Reports 


The question presented is, therefore, 
whether sound discretion exercised within 
the boundaries of Rule 24 (b), F. R. Civ. P. 
warrants the intervention of the petitioners. 


[Vehicular Case Distinguished] 


U. S. v. Vehicular Parking, Ltd., 1947, 7 
F. R. D. 336, is cited and heavily relied on 
by the petitioners. The differences in fact 
between that case and the case at bar must 
be noted. The decree in the Vehicular case 
was entered after the defendants had been 
found guilty of violating the anti-trust laws, 
and provided for compulsory licensing at a 
reasonable royalty under patents owned by 
defendant. The intervenor alleged refusal 
by the defendant to issue him a license ex- 
cept at an unreasonable royalty. As I read 
the opinion of the court in the Vehicular case 
it seems to me in effect to say the following: 
that the decree inadequately expressed the 
intention of the decree-making court. That 
court was the only one which could give 
adequate relief to an applicant for a license. 
Absent the assistance of that court, the ap- 
plicant for a license would have to risk the 
consequences of infringing without knowing 
in advance what royalty or damages he 
might be subjected to. In effect, therefore, 
that decree required amendment. ‘The 
proper procedure should have, therefore, 
been for the Attorney General to apply for 
the amendment of the decree so as to in- 
corporate therein a provision similar to that 
in the Hartford Empire case. Since the 
United States through the Attorney General 
consented and approved the petition for 
intervention it amounted to a short-cut of 
that procedure. 


In contradistinction, in the case at bar it 
is by no means apparent that the decree 
was intended to confer upon persons in the 
class of the petitioners the right of access 
to the court in this litigation and that the 
intention was inadequately expressed. Nor 
are the petitioners exposed to any future 
business risks which can be resolved only 
in this litigation. Moreover, here the United 
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States as the party plaintiff and the Attorney 
General as the statutory vindicator of the 
Government’s policy enunciated in the anti- 
trust laws, objects to the intervention. 

Analysis of the petition reveals that there 
is only one immediate end which the peti- 
tioners truly seek to attain—the restraint of 
the suits now pending in the municipal courts 
of the City of New York for the recovery 
of past due royalties. There is not the slight- 
est suggestion that they are subjected to 
the effects of the unlawful conduct con- 
demned by the decree other than by the 
prosecution of these suits. 


[Remedy Is in New Suit] 


If the petitioners desire to secure judicial 
condemnation of conduct not now prohibited 
by the decree but allegedly violative of the 
anti-trust laws, then they seek to raise new 
issues. This they may not do by intervention. 
Their remedy is by private suit under 15 
WS AGrAGSS2on 15s 

If the petitioners assert that the existing 
decree in fact does forbid the prosecution 
of the pending law suits for the royalty 
arrears, then they seek to intervene to en- 
force the consent decree entered into after 
the United States brought an action under 
section 4 of the Sherman Act and section 
15 of the (Clayton Act SmUe si GaeAe 4. 
15 Us SkCSARZ5: 


It is settled that a private person may not 
maintain a suit under section 4 of the Sher- 
man Act. Authorization for suits for injunc- 
tions by private individuals resulted only 
after enactment of the Clayton Act. 15 
U.S. C. A. §26. That Act provided in sep- 
arate sections for suits for injunctions by 
the United States (15 U. S. C. A. § 25) and 
by private parties (15 U. S. C. A. § 26). 

It would seem to be a necessary corollary 
of this dichotomy of rights which underlies 
the structure. of the anti-trust laws that pri- 
vate persons may not intervene in suits 
which are maintainable only by the United 
States. And this corollary should apply 
whether the particular action is for en- 
forcement of the anti-trust laws, or for the 
enforcement of decrees rendered under those 
laws. 

It is clear, however, that under certain 
circumstances intervention in a Government 
suit under the anti-trust laws is permissible. 
Certainly this is so where the decree fash- 
ioned with the aid of the Government pro- 
vides for intervention. And if, as in the 
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Vehicular case, supra, the Government in- 
vites intervention as a means of amending 
an inadequate decree, the procedure is sound. 
In both situations the policy behind the bi- 
furcated structure of the anti-trust laws is 
not disserved since it is essentially the ini- 
tiative of the Government which guides the 
suits. 

It may well be that even under other cir- 
cumstances the legislative division between 
private and public suits can be maintained 
despite intervention by a private individual 
in a Government suit. Perhaps the Govern- 
ment, having commenced action to enforce 
a decree, might welcome private interven- 
tion as an aid to Government implementa- 
tion of the anti-trust laws. It may be that 
this should be regarded merely as another 
means of Government enforcement, and not 
inconsistent with the bifurcated structure of 
the laws. 


[Policy Behind Isolation of Actions] 


But certainly where, as in the case at bar, 
the United States has taken no action under 
the decree against the defendant; where, in- 
deed, the United States has sifted the pro- 
posed intervenors’ complaints and has decided 
to oppose the intervention, it would violate 
the statutory policy to allow the petition. 
Intervention would tend to make the pri- 
vate parties quasi attorneys general in en- 
forcing the anti-trust laws, in contravention 
orto We Sy VALS 4randel Sami sen@ae enon 
which explicitly require that Government 
suits shall be under the direction of the 
Attorney General. 


As I understand it, the scheme of the 
statute is sharply to distinguish between 
Government suits, either criminal or civil, 
and private suits for injunctive relief or for 
treble damages. Different policy considera- 
tions govern each of these. They may pro- 
ceed simultaneously or in disregard of each 
other. The very fact that the Congress has 
made an adjudication in a Government suit 
prima facie evidence of certain facts in a 
private suit would indicate that it was not 
the intention of the Congress that private 
parties should be permitted to apply for 
private relief at the foot of a decree entered 
in a Government suit. 15 U. S.C. A. § 16. 
That section, however, denies such effect to 
a consent decree. Intervention, if allowed 
here, would tend to defeat the policy behind 
the distinction drawn by section 16 between 
litigated decrees and consent decrees. 
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If the petitioners argue that in fact the [Intervention Denied] 
existing decree does forbid the prosecution 
of the pending law suits for the royalty ar- 
rears, they can accomplish their purpose of 
frustrating these suits by pleading the de- 
cree as a complete defense or by seeking 
injunctive relief in a private suit under 15 


Ux Si GRAQS 26. 


I conclude that it would be improvident 
to grant intervention in the instant case. The 
application is therefore denied. 


[| 62,547] Westinghouse Electric Corporation v. Bulldog Electric Products Company. 


In the United States Court of Appeals for the Fourth Circuit. No. 5925. January 4, 
1950. 


Appeal from the United States District Court for the Northern District of West 
Virginia. Reversed. 


Sherman Antitrust Act 


Price Control of Patented Articles—Maintenance of Licensees’ Prices Under Mutually 
Licensed Patents—“Clean Hands” from Waiver of Control Provisions—Splitting of 
Royalties and Non-Assertion of Rights—The Line Material doctrine is applicable to 
make illegal a system of price maintenance in the sale of articles manufactured by 
licensees under patents licensed mutually between parties to an interference settlement, 
since such constitutes a price-fixing agreement between parties suppressing competition 
between themselves; but the waiver of rights to have prices upheld, following immediately 
upon decision of that controlling case, shows a good faith attempt purging the agreement 
of its illegality, and establishes clean hands for one of the parties in his equity suit against 
a third party for infringement. 

There is nothing illegal in the remaining provisions for division of royalties from 
licensees in consideration for one patentee’s covenants in favor of the other’s licensees not 
to contest the validity of patents under which they manufacture. 

See the Sherman Act annotations, Vol. 1, J 1220.503, 1220.518, 1270.201, 1270.251. 

Price Control of Patented Articles—Prices Not More Favorable Than Licensor’s— 
General Electric Doctrine—The legality afforded by the General Electric case to agree- 
ments requiring licensees to abide by prices set by the licensor is applicable to licenses 
requiring sale at prices not more favorable to the consumer than those sold at by the 
patentee. The doctrine is valid not merely when there is only ene licensee, but applies 
equally where there are many, since the patentee’s right to withhold the privilege of selling 
a manufactured article would be as strong in one situation as in the other, and since the 
protection reserved to him not to be undersold is the same conditioning of that right in 
both instances. 


See the Sherman Act annotations, Vol. 1, § 1270.251. 


For plaintiff: Albert R. Connelly (James M. Guiher, Victor S. Beam, Thomas J. 
Byrne, Ralph H. Swingle and Cravath, Swaine & Moore on the brief). 

For defendant: Isadore Levin (Russel B. Goodwin, Jacob L. Keidan and Butzel, 
Levin, Winston, Youngjohn & Quint on the brief). 

Reversing and remanding decision of District Court, 81 Fed. Supp. 987, 1948-1949 
TRADE CASES {] 62,400. 


Before PARKER, SOPER and Dosig, Circuit Judges. 


[Asserted Grounds for Motion] the Bulldog Electric Products Company in 
ParKER, Circuit Judge: This is an appeal the year 1943. A motion for summary judg- 
in a patent infringement suit instituted by ment of dismissal was filed in 1944, on the 
the Westinghouse Electric Corporation against ground that the patents were being used 
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illegally in restraint of trade; but this mo- 
tion was denied because the District Judge 
was of opinion that the question was ruled 
by the decision of the Supreme Court in 
United States v. General Electric Company, 
272 U. S. 476. After the decision of that 
Court in the cases of United States v. Line 
Material Company, 333 U. S. 287, and United 
States v. U. S. Gypsum Company, 333 U. S. 
364, the motion was renewed and was al- 
lowed in application of the clean hands 
doctrine on the authority of those cases. 
Westinghouse has appealed from the order 
of dismissal contending that the rules laid 
down in the cases last named are not appli- 
cable to the facts here involved and that, 
in any event, Westinghouse had purged it- 
self of any illegality by action promptly 
taken upon the decision of the cases and a 
year in advance of the entry of the order 
of dismissal. 

The motion for summary judgment was 
accompanied by a volume of documents set- 
{ing forth sundry agreements relied upon by 
defendant; but the facts which counsel deemed 
material were incorporated in a stipulation 
of 95 paragraphs, which was the basis of the 
order entered by the court below. In their 
briefs in this court, counsel have quoted 
from the original documents in an apparent 
attempt to add to the stipulation. We are 
satisfied, however, that the stipulation fully 
and fairly presents the real points at issue 
and that nothing is gained for either side 
by going outside it, except in so far as the 
original documents may throw light on the 
facts as agreed. There would be no reason 
in having a stipulation of facts if parties 
were at liberty to ignore it; and, of course, 
if there is conflict between contentions of 
counsel as to the meaning of documents 
and the stipulation into which they have 
entered, the stipulation should control. 

There are eight patents of Westinghouse 
involved in the infringement suit, all relat- 
ing to electric circuit breakers, The conten- 
tion that Westinghouse is precluded under 
the clean hands doctrine from maintaining 
the suit is based upon certain licensing con- 
tracts and agreements made in 1934 and 
1936 with other manufacturers of electrical 
equipment, viz., the Square D Company, 
Cutler-Hammer, Inc., Colt’s Patent Fire Arms 
Mfg. Co., The Arrow-Hart & Hegeman 
Co., Federal Electric Products Co., Inc., 


* Paragraph 9 of stipulation of facts. 
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The Trumbull Electric Mfg. Co., and Frank 
Adam Electric Co. 

The 1934 agreements did not involve cross 
licensing between patentees but merely the 
granting of licenses by Westinghouse to 
two other manufacturers, Square D and 
Cutler-Hammer, authorizing them to manu- 
facture and sell under Westinghouse pat- 
ents upon the payment of certain royalties 
and subject to a price maintenance provi- 
sion. They covered a number of patents, 
listed in schedule A of the contract, relating 
to what the parties have called AB circuit 
breakers; and the licensees, in addition to 
agreeing to pay a 5% royalty, undertook 
that they would sell at prices no more fa- 
vorable to customers than those followed by 
Westinghouse in making its sales. West- 
inghouse was to furnish a list of its prices 
to the licensees, which might be changed 
upon not less than thirty days’ notice. The 
licensees agreed not to assert against West- 
inghouse any patent claim that they might 
have or obtain on inventions “which are im- 
provements upon and subservient to the 
inventions of any of the Westinghouse pat- 
ents of the license”. 


[Mutual Licensing and Price Control] 


Following the making of these contracts, 
Westinghouse developed certain circuit break- 
ing devices known as “multi-breakers”, in- 
volving patents not embraced in schedule A 
of the 1934 license agreements. Square D 
had applications pending in the patent office 
relating to devices of like character and an 
interference proceeding arose, which was re- 
solved by compromise. Westinghouse was 
conceded priority as to the patents; there 
was mutual licensing between Westinghouse 
and Square D as to multibreaker devices 
with provision for the payment of a 24% 
royalty to the other on multibreakers which 
each might manufacture; and provision was 
made for a 60/40 division between Westing- 
house and Square D of royalties collected 
from licensees of Westinghouse with whom 
Square D might execute agreements not to 
assert claims under its patents. In carrying 
out this agreement, the 1934 agreement be- 
tween Westinghouse and Square D was 
amended on July 1, 1936, to add a new grant 
to manufacture multibreakers and a “new 
schedule C of patents covering the multi- 
breakers which were not included in sched- 
ule A of the original agreement”.* A new 
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Price maintenance clause was added which 
had relation to the multibreakers and not 
the AB breakers, the facts with regard to 
which are stipulated by the parties as fol- 
lows: 


“12. A new price maintenance clause 
was added to Article VI of the agreement 
of July 1, 1934 (Paragraph 4 of this State- 
ment), by this latter amendment of July 
1, 1936, conditioning the new grant for 
multibreakers, covered only by patents 
of schedule C, on the licensee selling multi- 
breakers at prices, terms and conditions 
of sale no more favorable to the customer 
than those followed by licensor in making 
its sales and so long as covered by the 
letters patent of schedule C. The prices 
for multibreakers were set forth in a new 
Schedule identified as schedule D, forming 
a part of the amended agreement. The new 
price control clause for multibreakers did 
not include devices covered only by schedule 
A patents, which was for the AB breakers.” 
(Italics supplied.) 


Square D executed a license agreement 
to Westinghouse on July 1, 1936, concerning 
which the parties have stipulated the fol- 
lowing: 


“16. On July 1, 1936, Westinghouse 
and Square D entered into an agreement 
by which Square D granted a non-exclu- 
sive, non-divisible license to Westinghouse, 
under the listed patents and applications 
of Square D, to make and sell the circuit 
breaker equipment known as multibreak- 
ers, with provision for royalty payment of 
244% by Westinghouse to Square D for 
all multibreakers made and sold by West- 
inghouse. The grant, Article III, para- 
graph (c), expressly excludes devices other 
than multibreaker, such as AB breakers. 

“17. Article V, entitled ‘Non-Assertion’, 
provides that if Square D agrees not to 
assert against a multibreaker licensee of 
Westinghouse on account of the manu- 
facture and sale of multibreakers, certain 
existing and future Square D multibreaker 
patents or patent applications, then any 
royalty paid by that multibreaker licensee 
to Westinghouse for multibreakers, but 
not for AB breakers, shall be shared by 
Westinghouse with Square D in the pro- 
portions of 60% to be retained by Westing- 
house and 40% to be paid by Westinghouse 

~ to Square D. 

“17a. This agreement gives Westing- 
house no right whatsoever to grant any 
rights, non-assertions or licenses under any 
patents of Square D, and gives Square D 
no right whatsoever to grant any rights, 


*The license from Westinghouse to Adam 
Electric Company did not embrace multibreak- 
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non-assertions or licenses under any pat- 
ents of Westinghouse relating to circuit 
breaker equipment.” 


Pursuant to these agreements between 
Westinghouse and Square D, Westinghouse 
granted licenses to manufacture multibreaker 
devices to Cutler-Hammer, Trumbull, Colt, 
Arrow-Hart and Federal.* These licenses 
did not grant any rights with respect to AB 
circuit breakers. Each license provided for 
the payment of royalties to Westinghouse 
and was conditioned upon the licensee’s 
prices, terms and conditions of sale being 
not more favorable to the customer than 
those established from time to time and fol- 
lowed by Westinghouse in making its sales. 
From time to time over the years Westing- 
house published price schedules, known as 
schedules D, setting forth the Westinghouse 
prices for multibreakers, which, as provided 
for in the licenses, were followed by the 
licensees. Non-assertion agreements were 
entered into between Square D and the 
mianufacturers mentioned. 


[Price Control Provision Waived] 


The case of United States v. Line Material 
Co., 333 U. S. 287, was decided on March 8, 
1948. A month later, on April 9, 1948, West- 
inghouse, evidently fearing that the price 
maintenance agreement with respect to mul- 
tibreakers was violative of the law as laid 
down in that decision, wrote to Square D 
waiving the price maintenance agreement as 
to multibreakers, which were referred to as 
‘latching contact bar type circuit breaker 
devices”, in the following language: 


“Multibreaker licenses agreement, 

“This letter is with reference to your 
license for latching contact bar type cir- 
cuit breaker devices under the agreement 
made and entered into the first day of 
July, 1934, relating to circuit breakers, as 
modified by an agreement made the first 
day of July, 1936, and as subsequently 
modified, between Westinghouse Electric 
Corporation, and your company. 

“Westinghouse Electric Corporation 
hereby irrevocably waives the provisions 
of Article VI of said modified agreement 
for the full life of said modified agreement, 
insofar as such provisions are applicable 
to latching contact bar type circuit breaker 
devices, and hereby withdraws and can- 
cels each and every schedule D submitted 
to you under said Article VI of said modi- 
fied agreement.” 


ers or anything touching the agreement be- 
tween Westinghouse and Square D. 
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Since Square D’s license provided main- 
tenance with respect to AB breakers as weil 
as multibreakers, the waiver to Square D 
was limited to the latter. The letters of the 
same date to the other licensees was in pre- 
cisely similar terms except that in the sec- 
ond paragraph it omitted the phrase “in so 
far as such provisions are applicable to 
latching contact bar type circuit breaker 
devices”, thereby making the waiver as to the 
other licensees a general waiver of the mul- 
tibreaker price maintenance provisions with- 
out reservation of any sort. 

There is nothing in the record before us 
to indicate that the waiver made by West- 
inghouse of the price maintenance provi- 
sions of the multibreaker licenses was not 
made in good faith or that it has attempted 
to exercise any control over the prices of 
the licensees thereunder since the execution 
of the waiver. There is, likewise, nothing to 
indicate that any conspiracy in restraint of 
trade has existed with respect to multi- 
breakers or any contractual or other limita- 
tion on prices which was not dissipated as 
a result of the waiver. 


[Scope of General Electric Case] 


We think it clear that there is nothing in 
the price maintenance provisions of the con- 
tracts relating to the AB breakers that 
should deny Westinghouse the right to re- 
sort to the court to protect itself against the 
filching of its patents by an infringer. It is 
well settled by a long line of decisions that 
the grantee of a patent, in licensing the man- 
ufacture and sale of the patent by others, 
may impose as a condition that the licensees 
shall not undersell him, as this is reasonably 
necessary to his enjoyment of the monopoly 
granted him under the patent statutes. He 
may not, of course, by such licensing agree- 
ments extend the monopoly of the patent to 
unpatented commodities (Mercoid Corp. v. 
Mid-Continent Co., 320 U. S. 661, 664-5); 
nor may he use it as a price fixing device in 
a conspiracy to restrain and monopolize 
trade and commerce beyond the scope of the 
monopoly granted by the patent statutes. 
See Bond Crown & Cork Co. v. Federal Trade 
Com’n, 4 Cir., 176 F. 974, 978; United States 
v. U. S. Gypsum Co., 333 U. S. 364. There 
is no reason, however, why he should be 
restricted to a price maintenance agreement 
with a single licensee, as argued by Bulldog, 
and the reasoning which permits licensing 
by grantees of patents and price mainte- 
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nance provisions in maintenance contracts is 
clearly to the contrary. See Bement v. Na- 
tional Harrow Co., 186 U. S. 70; United States 
v. General Electric Co., 272 U. S. 476; Carbice 
Corp. v. American Patents Development Corp., 
283 U. S. 27, 31; General Talking Pictures 
Corp. v. Western Electric Corp., 305 U. S. 124, 
127; Interstate Circuit v. U. S., 306 U. S. 208, 
228; United States v. Univis Lens Co., 316 
U. S. 241, 252; United States v. Masonite 
Corp., 316 U. S. 265, 277; and opinions of 
Mr. Justice Reed and Mr. Justice Burton in 
United States v. Line Material Co., supra, 333 
U. S. at 305-312 and 343-353. The rule is 
thus stated in the General Electric case, su- 
pra, by Chief Justice Taft, who had profound 
understanding of the commercial fabric of 
the country and its constitutional and stat- 
utory system as well as of the philosophy 
underlying the patent laws: 


“The patentee may make and grant a 
license to another to make and use the 
patented articles, but withhold his right 
to sell them. The licensee in such a case 
acquires an interest in the articles made. 
He owns the material of them and may 
use them, But if he sells them he infringes 
the right of the patentee, and may be held 
for damages and enjoined. If the patentee 
goes further, and licenses the selling of 
the articles, may he limit the selling by 
limiting the method of sale and the price? 
We think he may do so, provided the con- 
ditions of sale are normally and reascn- 
ably adapted to secure pecuniary reward 
for the patentee’s monopoly. One of the 
valuable elements of the exclusive right 
of a patentee is to acquire profit by the 
price at which the article is sold. The 
higher the price, the greater the profit, 
unless it is prohibitory. When the pat- 
entee licenses another to make and vend, 
and retains the right to continue to make 
and vend on his own account, the price at 
which his licensee will sell will necessarily 
affect the price at which he can sell his 
own patented goods. It would seem en- 
tirely reasonable that he should say to the 
licensee, ‘Yes, you may make and sell arti- 
cles under my patent, but not so as to 
destroy the profit that I wish to obtain 
by making them and selling them myself.’ 
He does not thereby sell outright to the 
licensee the articles the latter may make 
and sell, or vest absolute Ownership in 
them. He restricts the property and inter- 
est the licensee has in the goods he makes 
and proposes to sell.” 


The General Electric case was attacked in 
the Line Material case, but the Supreme Court 
did not overrule it and expressly declined 
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to do so. We must accept it, therefore, as 
correctly stating the law; and, in the light 
of the law as there declared, there is no 
ground for holding Westinghouse precluded 
from maintaining an infringement suit be- 
cause of the price maintenance provisions 
which it inserted in the licensing contracts 
relating to its AB breaker patents, as to 
which there was no combination with any 
other patentee. 


[“Line Material” Doctrine Applicable] 


With respect to the price maintenance 
provisions of the contracts licensing the 
making of the multibreakers, however, a 
different case is presented, and but for the 
Waiver agreements of April 9, 1948) it might 
well be that these provisions would fall 
within the condemnation of the rule laid 
down in the Line Material case. These price 
maintenance provisions were used in con- 
tracts made pursuant to the agreement be- 
tween Westinghouse and Square D by the 
terms of which there was a virtual pooling 
of the patents under which the multibreaker 
devices were manufactured. While there 
was no obligation upon Square D to grant 
non-assertion agreements to licensees of 
Westinghouse, the agreement for the split- 
ting of royalties in such case made it to the 
interest of Square D to do so; and it is stip- 
ulated that in the case of all licenses except 
one, stich non-assertion agreements were 
executed. The situation, then, is that of 
two separate companies owning separate 
patents who expressly agree to eliminate 
all competition between themselves as to 
prices, terms and conditions of sale of the 
articles covered by those patents. This would 
seem to fall afoul of the rule laid down in 
the Line Material case, where it is said at 333 
ROREST pegs 


“While the General Electric case holds 
that a patentee may, under certain condi- 
tions, lawfully control the price the licensee 
of his several patents may charge for the 
patented device, no case of this Court has 
construed the patent and anti-monopoly 
statutes to permit separate owners of sep- 
arate patents by cross-licenses or other 
arrangements to fix the prices to be charged 
by them and their licensees for their re- 
spective products. Where two or more 
patentees with competitive, non-fringing 
patents combine them and fix prices on 
all devices produced under any of the pat- 
ents, competition is impeded to a greater 
degree than where a single patentee fixes 
prices for his licensees. The struggle for 
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profit is less acute. Even when, as here, 
the devices are not commercially compet- 
itive because the subservient patent can- 
not be practiced without consent of the 
dominant, the statement holds good. The 
stimulus to seek competitive inventions is 
reduced by the mutually advantageous 
price-fixing arrangement. * * * The merg- 
ing of the benefits of price fixing under 
the patents restrains trade in violation 
of the Sherman Act in the same way as 
would the fixing of prices between pro- 
ducers of nonpatentable goods.” 


The holding of the Line Patent case, as we 
construe it, is summed up in the following 
language in the next to the last paragraph 
in the opinion of Mr. Justice Reed: 


“The mere fact that a patentee uses his 
patent as whole or part considération in 
a contract by which he and another or 
other patentees in the same patent field 
arrange for the practice of any patent in- 
volved in such a way that royalties or 
other earnings or benefits from the patent 
or patents are shared among the patentees, 
parties to the agreement, subjects that 
contract to the prohibitions of the Sher- 
man Act whenever the selling price, for 
things produced under a patent involved, 
is fixed by the contract or a license au- 
thorized by the contract.” 


[Waiver Constituted Purge of Illegality] 


We need not decide, however, whether 
the price maintenance provisions of the 
multibreaker licenses are illegal, as we think 
it clear that any illegality that may have 
existed has been purged as a result of the 
action of Westinghouse in promptly surren- 
dering all rights under these provisions fol- 
lowing the decision in the Line Material case 
and abandoning all efforts at price control. 
It is argued that Westinghouse retains the 
right to control prices of multibreakers 
through the control retained over the prices 
which licensees of AB breakers may charge; 
but this is directly in the teeth of the stipu- 
lation of facts. It was with respect to the 
multibreaker devices, and these alone, that 
the agreements were made between West- 
inghouse and Square D; and these are 
claimed to be illegal solely because of the 
price fixing agreements attached thereto. 
When the price fixing feature is eliminated 
from these agreements, as was done by the 
letters of April 9, 1948, nothing is left of 
which illegality may be predicated; since 
there is nothing illegal in splitting the royal- 
ties in consideration of the non-assertion 


q 62,547 


63,608 


agreements, when this is not accompanied 
by an agreement fixing prices. Even if pat- 
ents of the AB breakers be involved in the 
construction of multibreakers, as argued, 
which seems to be contrary to the stipula- 
tion, there is no reason why the owner of 
the AB breaker patents may not control the 
prices of AB breakers so long as he does 
not attempt to control the price of the mul- 
tibreakers. 

We see no reason why, under the circum- 
stances set forth, Westinghouse should not 
be held to have purged itself of unlawful 
conduct and to be entitled to the aid of a 
court of equity in the protection of its pat- 
ent rights as against infringers. As was said 
by Judge Soper, speaking for this court in 
Sylvania Industrial Corporation v. Visking 
Corporation, 4 Cir., 132 F. 2d 947, 958, “While 
equity should withhold its assistance from 
the owner of a patent, who uses it to re- 
strain competition in the sale of unpatented 
articles, by declining to entertain a suit for 
infringement, relief may be afforded when 
it clearly appears that the improper practice 
has been fully abandoned and the conse- 
quences of the misuse of the patent have 
been dissipated. B. B. Chemical Co. v. Ellis, 
314 U. S. 495, 498, 62 S. Ct. 406, 86 L. Ed. 
367; Morton Salt Co. v. G. S. Suppiger Co 
314 U. S. 488, 493, 62 S. Ct. 402, 86 L. Ed. 
SOS 

Our decision in the case last cited was 
followed by the Sixth Circuit in Campbell 
et al. v. Mueller et al., 6 Cir., 159 F. 2d 803, 
where a clause wherein a patentee had un- 
lawfully sought to extend his monopoly had 
been cancelled pending the litigation. The 
court declined, in that case, to dismiss plain- 
tiffs’ suit aud thus require them to seek re- 
lief in a suit instituted after the cancellation 
of the objectionable provision. And in Hart- 
ford Empire v. United States, 323 U. S. 386, 
the Supreme Court, in breaking up a com- 
bination in restraint of trade, held that un- 
lawful use did not authorize forfeiture of 
the patents thus involved and directed that 
the decree to be entered be without preju- 
dice to the right to protect these patents by 
infringement suits against persons who after 
the entry of the decree should use the inven- 
tions without securing a license. Since plain- 
tiff here has abandoned any illegal conduct, 
it is entitled to the protection of the courts 
and there is no reason why relief should 
not be afforded in the presently pending 
litigation. 
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[Unilateral Waiver Sufficient] 


It is argued that the unlawful conduct has 
not been abandoned because the letters sent 
out by Westinghouse constituted unilateral 
action on its part not joined in by its li- 
censees; but no such joinder was necessary. 
The price maintenance provisions of the 
contract were for the protection and benefit 
of Westinghouse; and it is elementary that 
a party may waive a condition or stipula- 
tion made in his own favor. See Ins. Co. v. 
Norton, 96 U. S. 234. No one would con- 
tend that, if the price fixing provision were 
lawful, Westinghouse could have insisted 
upon compliance by the licensees after the 
sending out of the letter waiving it. Not 
only has it done everything that it could do 
to purge its licenses of the illegal provision, 
but there can be no question but that its 
action has had that effect, 


It is further argued that, even if what was 
done removed the illegal provisions from 
the license contracts, it is not shown that 
the effect of the illegal conduct has been dis- 
sipated. If this were correct, it would re- 
sult, not that the court should enter summary 
judgment for defendant but that it should 
hear evidence on the issue; for only where 
there is no issue to be resolved by evidence 
is summary judgment proper. We think, 
however, that the stipulation shows that the 
effects of the illegal provision have been 
sufficiently purged to enable Westinghouse 
to ask the courts to protect its rights. This 
\s not a case such as Bond Cork and Seal Co. 
v. United States, supra, or United States v. 
U. S. Gypsum Co., supra, where the price 
fixing in connection with patents is but one 
item in a widespread conspiracy to restrain 
trade and commerce, but one where the 
only illegality arises out of the price fixing 
agreement itself; and, when that is aban- 
doned, the entire illegal element is removed. 


Our conclusion, therefore, is that the Dis- 
trict Court was in error in dismissing the 
case and that it should proceed to pass upon 
the issues and determine whether plaintiff 
is entitled to the relief prayed. We may 
add that we concur in what was said by the 
Court of Appeals of the Fifth Circuit in 
Paul E. Hawkinson Co. v. Dennis, 166 F. 2d 
61, 63, as to the inadvisability of granting 
summary judgment for a defendant charged 
with infringement of a patent on the ground 
of plaintiff's illegal conduct, unless it ap- 
pears beyond question that relief should be 
denied on that ground. A party charged 
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with infringement should not be permitted 
too easily to escape trial of the issue by 
raising a clamor to the effect that the holder 
of the patent alleged to have been infringed 
has done something that he should not have 
done. The public interest will be better 
served by a full hearing on all issues in- 
volved, before there is any attempt at dis- 
missal in application of the clean hands 
doctrine, than by dismissal in advance of 
hearing on the motion of one who comes 
into court admitting for the purposes of his 
motion that he himself is guilty of infringe- 
ment. As was well said by Judge Hutche- 
son in the case cited: 


“Since this is a patent suit and as such 
there is a public interest involved, instead 
of being tried and determined piecemeal, 


as was attempted here, it ought to be de- 
termined as a whole on the issues of pat- 
ent validity, infringement and misuse. 
Tried and determined as a whole, the 
questions raised upon the issue of plain- 
tiff’s unjust and unfair uses and practices 
in respect of the patent could then be con- 
sidered in the light of the realities as to 
whether plaintiff has a patent and whether 
defendant has infringed it, and not, as was 
done on this record, by a kind of shadow 
boxing im vacuo,” 


[Reversed] 


For the reasons stated the judgment ap- 
pealed from will be reversed and the case 
will be remanded for further proceedings 
not inconsistent herewith. 

Reversed. 


[] 62,548] Gordon, Wolf, Cowen Co., Inc. v. Independent Halvah & Candies, Inc. 
In the United States District Court for the Southern District of New York. Civil 


No. 50-513. December 29, 1949. 


Robinson-Patman Price Discrimination Act 


Attempts to Monopolize—Unreasonably Low Prices by Price Leader—Sufficiency 
of Allegations.—In a treble damage suit brought under Section 3 of the Robinson-Patman 
Act, the allegation that the leading producer of a certain type of standardized candy 
reduced prices to unreasonably low levels in an attempt to eliminate competitors is held 
to be sufficient to state a good cause of action. The case is distinguished from another, 
where the suit was dismissed, by pointing out that in the instant case the plaintiff further 
alleges that due to these monopolistic efforts he sustained damages when, in order to 
compete, he was forced to reduce his prices also. 

See the Robinson-Patman Act annotations, Vol. 1, {| 2219. 

Civil Procedure—Motion for Discovery—Materials Within Defendant’s Exclusive 
Control.Where a supporting affidavit states that defendant’s prices are unreasonably 
low in relation to the costs of manufacturing the candy so sold, a motion is granted 
requesting the inspection of documents showing cost of production and profits, since 
such information is solely within the possession of the defendant and is necessary to 
plaintiff because relevant information is not available elsewhere. 


See the Robinson-Patman Act annotations, Vol. 1, J 2219. 
For the plaintiff: Paskus, Gordon & Hyman, New York City. 
For the defendant: Rosenman, Goldmark, Colin & Haye, New York City. 


- 


Memorandum about April, 1949 defendant sold the halvah 
i: it produced at 25¢ per pound, a price that 
Wature of Action] was “unreasonably low” and _ established 


“for the purpose of destroying competition” 
and “eliminating a competitor” in violation 
of Section 3 of the Robinson-Patman Act 


Bonpy, District Judge: [Digest] Plain- 
tiff, a manufacturer of a confection known 
as halvah, seeks treble damages and injunc- 


tive relief from defendant, a competitor, 
for alleged violations of the antitrust laws. 
It contends: (1) that during the season 
commencing September, 1948 and ending 
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(15 U. S. C. A. Section 13a); (2) that by 
means of this price policy defendant has 
attempted to monopolize the halvah industry 
in violation of Section 2 of the Sherman 
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Halvah & Candies, Inc. 


Exctn(lS WWseS! «Cae Aw Section: 2) -anda(3) 
that defendant threatens to continue its 
current price policy, which will cause plain- 
tiff irreparable damage unless defendant is 
enjoined both pendente lite and permanently 
from pursuing such policy. 15 U. S.C. A,, 
Section 26. 

It is alleged in an affidavit submitted on 
behalf of plaintiff that the entire halvah 
industry consists of five companies, located 
in New York City, and is dominated by 
defendant, whose sales approximately equal 
the combined sales of its four competitors. 
It is further alleged that since the appear- 
ance and quality of halvah are substantially 
uniform no company can profitably sell its 
product at a price higher than that charged 
by its competitors; that by virtue of its 
size, defendant has become price leader in 
the industry; and that when defendant re- 
duced its price from 30¢ to 25¢ during the 
1948-1949 season, plaintiff was compelled to 
do likewise and operate at a loss, sustaining 
damages in the amount of $85,000., which 
plaintiff seeks to recover threefold, in addi- 
tion to costs and a reasonable attorney’s 
fieeipapl SUSE SauG@ mAs Section ulGs 


[Contentions of Defendant] 


Defendant moves to dismiss the com- 
plaint (a) on the ground that Section 3 
of the Robinson-Patman Act, upon which 
plaintiff’s claim is predicated, is unconstitu- 
tional in that “it is vague; it fails to set 
up a sufficiently informing standard of 
criminality; it is not due process of law and 
it fails to adequately inform the alleged 
violator of the nature and cause of the 
accusation”; and (b) for failure to state a 
claim upon which relief can be granted. 
Defendant also moves for summary judg- 
ment on the ground that the affidavits fail 
to disclose any triable issue of fact. At 
the same time, plaintiff moves for dis- 
covery pursuant to Rule 34 of the Federal 
Rules of Civil Procedure. 


The court declines to pass upon the merits 
of defendant’s constitutional objections at 
this stage of the proceedings, being mindful 
of the rule laid down by the Supreme Court 
that grave constitutional questions should 
not be determined on motion to dismiss 
where “there is a reasonable likelihood that 
the production of evidence will make the 
answer to the questions clearer.’ Borden’s 


Co. v. Baldwin, 293 U. S. 194, 213 (1934) 
{@ 62,548 


(concurring opinion); Polk Co. v. Glover, 
305 U. S. 5, 9-10 (1938); Colonial Hardwood 
Flooring Co. v. Internat’l Union, 76 F. Supp. 
493, 496 (D. Md. 1948). This rule has re- 
cently been applied in denying a motion to 
dismiss which attacked the validity of Sec- 
tion 3 of the Robinson-Patman Act. U. S. 
v. Bowman Dairy Co., 1948-51 CCH TRADE 
REGULATION REPORTS, paragraph 62,403 
(N. D. Ill. 1949), 


[Cause of Action Sufficiently Alleged] 


The complaint states a violation of Sec- 
tion 3 of the Robinson-Patman Act in 
alleging that plaintiff and defendant are 
competitors and that defendant sold its 
halvah at a reduced and “unreasonably 
low” price of 25¢ per pound during the 
1948-1949 season “for the purpose of de- 
stroying competition and eliminating com- 
petitors.” See A. J. Goodman & Son, Inc. 
v. United Lacquer Mfg. Corp., 81 F. Supp. 
890 (D.Mass. 1949). In that case, also a 
treble damage suit under Section 3, the 
court, after declaring that the complaint 
adequately set forth a violation of that 
section, granted defendant’s motion to dis- 
miss only because it did not appear that 
plaintiff had suffered any injury as a result 
of the violation. Here, however, plaintiff 
has alleged facts concerning the necessity 
of meeting defendant’s lower price in order 
to remain in business and its consequent 
loss. The motion to dismiss for failure to 
state a claim accordingly is denied. 

The motion for summary judgment must 
be denied because the affidavits disclose 
the existence of genuine issues as to ma- 
terial facts. Defendant denies selling or 
having sold its halvah at “unreasonably 
low” prices, and asserts that its “business 
has been and is being conducted on a 
sound and profitable basis.” To support 
this assertion defendant has set forth a 
transcript of its Federal income tax returns 
for the years 1943-1948, However, the re- 
turns disclose the net profits derived from 
defendant’s entire business, not the profits 
which accrued from its halvah sales alone. 
Moreover, the profits appearing on defend- 
ant’s income tax returns were computed 
on a calendar year basis, and defendant 
has not shown the profit it made, if any, 
from the sale of halvah during the season 
commencing September, 1948 and terminating 
about April, 1949, when its price of 25¢ 
was in effect. 
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[Good Cause Shown for Production 
of Papers] 


Most of the papers and documents that 
plaintiff seeks to inspect contain informa- 
tion bearing upon defendant’s cost of pro- 
duction and profits. Since the latter are 
relevant to plaintiff’s allegation that de- 
fendant sold its halvah at an “unreasonably 
low” price, and since the truth of that 
allegation can not be established without 
such information, which is in the exclusive 
control of defendant, plaintiff has shown 
the required “good cause” for its request. 


With one exception, plaintiff’s demands 
are not too sweeping. The desired docu- 
ments have been designated with sufficient 
particularity, and the details requested seem 
justified in view of the necessity of deter- 
mining to what extent defendant’s profits 
were- attributable to its sales of halvah 
and to what extent to sales of its other 
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products. However, plaintiff is not entitled 
at this time to a discovery of the “minutes 
of all stockholders, directors and executive 
committee meetings during 1938 to date.” 
These may conceivably shed light on what 
defendant itself regarded as a reasonable 
selling price for its halvah and therefore be 
relevant to the issue of defendant’s intent, 
but, in the absence of a further showing of 
necessity, the risk of revealing other con- 
fidential, but irrelevant, matters outweighs 
this consideration. 


[Motion for Discovery Granted] 


The motion for discovery is granted in 
all respects, except in so far as plaintiff 
seeks inspection of defendant’s minutes, as 
to which the motion is denied without 
prejudice to a renewal thereof upon a further 
showing of necessity. 


[J 62,549] John A. Creve v. Gibraltar Enterprises, Inc. 


In the United States District Court for the District of New Mexico. 


August 11, 1949. 


Civil No. 1460. 


Sherman Antitrust Act 


Procedure—Transfer for More Convenient Trial—Period of Limitation of Actions 
and the “Interest of Justice.’—Where the location of parties, witnesses and evidentiary 
documents indicates another district as a more convenient place of trial, transfer to that 
other district is not denied merely because the period of limitations would have run 
against the action in that district. The proper rule is that the transfer is made only for 
trial, and not institution, of the action, and that the law of the originating court, and 


not the court of trial, is applicable. 


See the Sherman Act annotations, Vol. 1, § 1640.291, 1640.435. 


For the plaintiff: John A. Greve and Norman M. Neel, Santa Fe, New Mexico; 
Byron R. White (Lewis, Grant, Newton, Davis & Henry), Denver, Colorado; Arnold, 


Fortas & Porter, Washington, D. C. 


For the defendant: 
H. A. Kiker, Sante Fe, New Mexico. 


Memorandum Opinion 


Hatcu, District Judge: [Digest] Ques- 
tions hereinafter discussed arise on defend- 
ant’s motion for change of venue. 

Plaintiff, John A. Greve, brought this 
action in the United States Court for the 
District of New Mexico. He alleges a vio- 
lation of the anti-trust statutes and prays 
judgment for three-fold recovery as pro- 
vided in those laws. Plaintiff is a resident 
of Eagle, Colorado, and owns and operates 
moving picture theatres in various towns 
in Colorado. At one time he owned and 
operated the West Theatre at Craig, Colorado. 
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Max D. Melville and Edward E. Pringle, Denver, Colorado; 


[Colorado More Convenient Forum] 


All the facts and circumstances which 
plaintiff claims give rise to his cause of 
action occurred in the State of Colorado. 

The defendant, Gibraltar Enterprises, Inc., 
is a corporation organized under the laws 
of Colorado. Its principal place of busi- 
ness is in Denver, Colorado. All books 
and documents of both parties are probably 
located in Colorado. The witnesses who 
will be called will doubtless be residents of 
Colorado. Time, expense and travel will 
all be saved by a trial in the District of 
Colorado. Jurors of that district should 
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have a far better understanding of conditions, 
circumstances and parties than would a 
New Mexico jury. 


The defendant does own and operate at 
least one theatre in New Mexico. The 
transactions complained of are alleged to 
have been in interstate commerce. Defend- 
ant was found and served with process in 
New Mexico. There is no question but 
that the district court in New Mexico has 
jurisdiction and the venue is properly laid 
in this district. Motion is made under 
Section 1404(a), Title 28 U. S. Code. 


[Statutes of Limitation] 


Before discussing defendant’s right to 
change the venue from the New Mexico 
Court to the District Court for Colorado, 
plaintiff's reason for bringing his suit in 
New Mexico should be stated. Colorado 
has a two-year statute of limitations for 
actions of this nature. New Mexico has a 
four-year statute. Under the Colorado law, 
if it is valid, plaintiff’s action would be 
barred. Under the New Mexico law, plain- 
tiff contends it is not. Plaintiff’s desire to 
avail himself of the more liberal New Mexico 
statute of limitations is not difficult to 
comprehend. 

Notwithstanding the difference in the 
statutes of limitations in the two states, 
the defendant insists upon its motion to 
change the venue to the District of Colorado. 
The propriety of granting such motion is 
the sole question involved at this time. 

Section 1404(a), Title 28, under which 
the motion is filed, provides: 


“For the convenience of parties and wit- 
nesses, in the interest of justice, a district 
court may transfer any civil action to 
any other district or division where it 
might have been brought.” 


In light of the residence of the parties, 
the acts charged to have been in violation 
of the anti-trust laws and all circumstances 
alleged in the complaint, and the affidavit 
filed with the motion, it appears almost 
beyond dispute that it would be for the 
convenience of the parties and witnesses to 
transfer this cause to the District of Colo- 
rado. More than that, the Court is firmly 
of the opinion that with but one possible 
exception the case is one which should be 
tried in Colorado and it would be in the 
interest of justice to try the case in that 
district. That possible exception is, of course, 
the difference in the statutes of limitations 
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of the two states. If there were no conflict 
in these laws, the Court would have ordered 
the change without any doubt whatever. 


Before discussing the effect of a change 
of venue on the statutes of limitations of 
the two states, one preliminary question 
should be disposed of, as it also is impor- 
tant. In resisting the motion to change 
the venue, the plaintiff stoutly contends 
this court cannot change the venue to 
Colorado because plaintiff could not have 
brought his action in that district in the 
first instance. True, as plaintiff correctly 
argues, the statute permitting a change of 
venue only allows a change to a district 
“where it (the action) might have been 
brought.” Because the statute of limitations 
under the Colorado law had run, plaintiff 
says he could not have brought his action 
in that state or district originally. There- 
fore, he argues, the venue cannot now be 
changed to the District of Colorado. 


[Venue, Not Right of Action, Involved] 


With plaintiffs contention in this regard 
the Court cannot agree. First, the Court 
believes the language of the statute, “where 
it might have been brought”, relates prim- 
arily to venue and in a proper case would 
include jurisdiction. It concerns plaintiff’s 
right to institute the suit originally. It 
does not include problematical or possible 
defenses which might or might not be inter- 
posed by a defendant. To hold the Court 
must take into account any and all possible 
defenses which may or may not be pleaded 
and may or may not preclude recovery in 
determining where an action “might have 
been brought” would open such a Pandora’s 
box of evils and difficulties, the wise pur- 
poses of the law would be well-nigh de- 
stroyed. The rule authorizing a change of 
venue would be rendered most difficult, if 
not impossible, of application. 


The statute of limitations is a privilege 
which a defendant is not required to assert. 
He may interpose it or not at his own, and 
at no one else’s pleasure. It may be waived 
or the defendant may be estopped by his 
acts or conduct to claim the privilege as a 
defense to plaintiff’s cause. Not only can 
plaintiff bring an action on a cause barred 
by the statute of limitations, but under 
appropriate circumstances a plaintiff may 
recover and enforce a judgment, on a claim 
so barred. That the defense must be as- 
serted and may be waived or the defendant 
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be estopped to claim the benefit of the 
Statute hardly needs citation of authority. 

On this point, the Court holds an antici- 
pated defense of the statute of limitations 
did not bar the plaintiff from instituting 
his suit in the District of Colorado. The 
instant case being one which might have 
been brought in Colorado, it may now be 
transferred to that district under the change 
of venue statute, if other conditions war- 
rant such change. 


[Action Not Barred by Statute] 


While it has been indicated the transfer 
may be ordered and it would be to the 
convenience of the parties and witnesses to 
change the venue, there remains the all- 
important question as to whether such change 
would be in the interest of justice. The 
words, “in the interest of justice,’ must be 
given paramount consideration. Should 
other provisions be fully met, as they appear 
to have been met in this case, still if for 
any reason the interest of justice would not 
be served, a change of venue should not 
be granted. Any hesitation in changing 
the venue of this action arises because it 
would not be in the interest of justice to 
transfer a cause to a district where plain- 
tiffs action would be barred by a local 
statute of limitations, assuming such action 
is not barred in the district where the suit 
was instituted. 

In state courts where laws authorize a 
change of venue, it has been held that the 
court to which the venue is changed takes 
the same jurisdiction existing in the court 
where the action was commenced. Hazen v. 
Webb, 68 Pac. 1096, 93 Am. St. Rep. 276. 
Also, it has been held that no party loses 
any substantial legal right by requesting 
and obtaining a change of venue. 67 C. J. 
356 at p. 213; 56 Am. Juris. Sec. 78 at p. 79; 
Hall v. Castleberry, Tex. Civ. Appeals, 283 
S. W. 581. 

The foregoing authorities are not on the 
exact point involved here, but they may 
shed light on the general question of whether 
a court to which a change is made is cir- 
cumscribed and limited by its own juris- 
diction, or whether it takes the case with 
all the power possessed by the court where 
the cause originally arose. 


[Law of Originating State Applicable] 


It appears the rule should be that the 
legal rights of the parties are determined 
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by the law of the state or district in which 
the cause originates. In other words, a 
change of venue affects the place of trial 
only. It could be held under Section 1404 
(a) that a transfer to another district is 
for the purpose of trial alone. It was not 
contemplated that a change under this sec- 
tion could or should deprive a plaintiff of 
a valid legal right existing in the forum in 
which he rightfully brought his action, The 
views thus expressed appear to be in keep- 
ing with the purpose of the new procedure. 
In such respect, the proceedings differ from 
the forum non conveniens rule which often 
dismissed the action in the original court 
and compelled the institution of a new suit 
in another district where plaintiff might 
meet and be subjected to hazards such as 
the running of a statute of limitations. It 
is believed that construing Section 1404(a) 
as authorizing a change for the purpose of 
trial and leaving the legal rights of the 
parties fixed as they were in the court of 
original choice will avoid such hazards and 
greatly add to the beneficial results of this 
section. 


While the opinion announced appears rea- 
sonable, it is not necessary to base a change 
of venue in this case on those views of 
statutory construction alone, no matter 
how appealing such interpretation may be. 


In answer to questions propounded by 
the Court, counsel unequivocably stated they 
did not intend to plead the Colorado statute 
and would not do so if motion for change 
should be granted. The direct and forth- 
right answer of counsel giving positive as- 
surance to the court that reliance would 
be had upon the New Mexico statute of 
limitations and not upon the Colorado stat- 
ute is a major factor considered by the 
Court in ruling on the motion. 


[Court Cannot Introduce Statutory Defense] 


Plaintiff’s counsel expressed some fear that 
notwithstanding statements made in court, 
the trial court or an appellate court might 
in some manner apply the Colorado statute 
of limitations and bar plaintiff’s suit. In 
such connection it only needs to be remem- 
bered that the plea of the statute of limita- 
tions is personal to the defendant. 

For all the reasons stated, the motion 
for change of venue is sustained. An order 
granting such change may be prepared and 
entered. 
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United Artists Corp. v. Ancore Amusement Corp., et al. 

[| 62,550] United Artists Corp. v. Ancore Amusement Corp. and Andear Amuse- 
ment Corp. 


In the United States District Court for the Southern District of New York. Civil 
53-582, January LO; 1950; 


Sherman Antitrust Act 


Procedure—Federal Jurisdiction—Removal from State Court—Same Party Asserting 
Federal Claim and Seeking Removal Thereon.—Although the state court would admittedly 
not have jurisdiction of the matter, a case originating there but involving a federal question 
on the basis of which removal to a federal court was sought, is remanded by the federal 
court because the petition for removal was not properly grounded. The requirement that 
the petition be filed by the defendant within twenty days after receipt of plaintiff’s pleading 
asserting a federal claim is not satisfied by such filing after defendant has amended its 
own pleadings seeking to establish federal jurisdiction not by indicating a federal claim 
against it, but by asserting such a claim itself. 


See the Sherman Act annotations, Vol. 1, { 1640.542. 
For the plaintiff: O’Brien, Driscoll, Raftery & Lawler (George A. Raftery and 


Edward J. Toner, Jr., of counsel). 


For the defendants: Weisman, Celler, Quinn, Allan & Spett (Milton C. Weisman, 
Abraham Mopper and Harry Snetkin, of counsel). 


[Facts] 


Coxe, D. J.: Plaintiff instituted in three 
different courts in the State of New York 
two actions against each of the above- 
named defendants to recover sums of money 
alleged to be due plaintiff as film rentals 
under contracts providing for the exhibition 
by defendants of certain motion pictures 
distributed by plaintiff. By consent, all 
four actions were consolidated on Novem- 
ber 17, 1949, into the one action which had 
originally been brought in the New York 
Supreme Court. Answers in all four actions 
were served on October 31, 1949. On Novem- 
ber 18, 1949, the defendants removed the 
consolidated action by filing their joint 
petition therefor in this court in accord- 
ance with § 1446(a) of revised Title 28, 
United States Code. 


[Grounds Argued for Removal] 


Section 244 of the New York Civil Prac- 
tice Act provides that, within twenty days 
after a pleading is served. it may be once 
amended as of course. To their petition 
for removal defendants annexed a copy of 
a proposed amended answer which, they 
stated, would be served on or before Novem- 
ber 21, 1949, the date when their right to 
serve an amended answer in the consoli- 
dated action would expire. The amended 
answer was served after the petition was 
filed. It contains, for the first time, two 
additional separate defenses, one of which 
is also denominated a counterclaim, in which 
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it is alleged that the contracts sued upon 
are illegal and void in that plaintiff and 
other motion picture distributors are en- 
gaging in an unlawful monopoly in viola- 
tion of the Sherman and Clayton Acts, as 
held by the Supreme Court in United States 
v. Paramount Pictures, 334 U. S. 131, to 
defendants’ damage, including treble dam- 
ages. Only federal courts have jurisdiction 
over actions brought under either the Sher- 
man or Clayton Acts. 


Section 1446(b) of revised Title 28, as 
amended on May 24, 1949, provides: 


“The petition for removal * * * shall 
be filed within twenty days after the 
receipt by the defendant, * * * of a 
copy of the initial pleading setting forth 
the claim for relief upon which such 
action or proceeding is based, * * *, 

If the case stated by the initial plead- 
ing is not removable, a petition for re- 
moval may be filed within twenty days 
after receipt by the defendant, * * * of 
a copy of an amended pleading, motion, 
order or other paper from which it may 
first be ascertained that the case is one 
which is or has become removable.” 


[Law Not Applicable to Facts] 


Obviously this section is inapplicable to 
the present situation. None of the initial 
pleadings—the complaints in the four State 
court actions—sets forth a removable claim, 
and plaintiff has not served any amended 
pleading or other paper from which it can 
be ascertained that the case has become 
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removable. What defendants are seeking to 
do is to create a right to removal by amend- 
ing their own pleading so as to set forth a 
removable claim, and to do so after more 
than twenty days have elapsed since the 
service of the initial pleadings in which no 
removable claim was set forth. But they 
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limited by statute, and the procedure by 
which jurisdiction is obtained must be strictly 
followed. 

The fact that the claim set up in the 
amended answer is one over which the 
State court will have no jurisdiction upon 
remand does not justify this court in re- 


may not do this, for the statute authorizes 
only a defendant to remove a case from 
the State court, and then only upon the 
basis of a pleading setting forth a federal 
claim against himself, not a claim by him- 
self. It is axiomatic that the jurisdiction 
of the federal district courts is strictly 


taining jurisdiction over an action improperly 
removed here. 


[Cause Remanded| 


Plaintiff's motion to remand is granted. 


[f 62,551] United States v. Boston Fruit & Produce Exchange, H. P. Hood & Sons, 
Inc., Armour & Co., Berman & Co., Inc., E. F. Deering Co., Inc., H. A. Hovey Co., A. E. 
Mills & Son, Inc., Beatrice Foods Co., Brockton Cooperative Egg Auction Ass’n, Inc., 
and New Hampshire Egg Auction, Inc. 


In the United States District Court for the District of Massachusetts. Civil No. 


7734. Filed December 21, 1949. 
Sherman Antitrust Act 


Consent Decree—Egg Market—Price Fixing—Dissemination of Market Data—Mar- 
ket Rules and Regulations——Egg wholesalers, a produce exchange and their associations 
consent to a judgment in which price fixing is prohibited, limits imposed upon the type 
of information disseminated by the exchange and market reporters, requirements imposed 
as to the kind of data to be supplied by dealers to market reporters and analysts, and 
prohibition tmposed on sales of eggs by the use of formulas based upon a premium or 
discount above or below high or low market reports or averages thereof. The exchange 
is required to adopt regulations of trading incorporating certain provisions of the decree. 


See the Sherman Act annotations, Vol. 1, f 1230.175, 1240.121, 1240.290. 


For the plaintiff: Tom C. Clark, Attorney General; Herbert A. Bergson, Assistant 
Attorney General; George B. Haddock, Assistant Attorney General, all of Washington; 
William T. McCarthy, United States Attorney; James M. Malloy, and Richard B. O’Don- 
nell, Special Assistants to the Attorney General, and Alfred M. Agress, Special Attorney, 
all of Boston. 


For the defendants: Charles B. Rugg, Boston, for H. P. Hood & Sons, Inc.; Waldo 
Noyes (Robbins, Noyes & Jansen), Boston, for Brockton Cooperative Egg Auction Ass’n, 
Inc., and New Hampshire Egg Auction, Inc.; Joseph C. Duggan, New Bedford, Mass., 
for Bartlett, Varney Co.; Charles W. Bartlett (Ely, Bradford, Bartlett, Thompson & 
Brown), Boston, for Armour & Co.; Edward J. Duggan, Boston, for Beatrice Foods Co.; 
Daniel E. Murphy, Boston, for Kennedy & Co., Inc.; George Alpert and William Alpert, 
Boston, for H. A. Hovey Co., Chapin & Adams Corp., A. E. Mills & Son, Inc, E. F. 
Deering Co., Inc., and Boston Fruit & Produce Exchange; Max Kabatznick (Kabatznick, 
Stern & Gesmer), Boston, for Berman & Co,, Inc. 


tions thereof; and the defendants named 
in the complaint having severally and jointly 
consented to the entry of this final judg- 
ment both as to themselves and as repre- 
sentatives of the class of defendants charged 
in the complaint as class defendants, 

Now THEREFORE, before any testimony 
has been taken herein, and without adjudi- 
cation of any issue of fact or law herein, 
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Final Judgment 

Plaintiff, United States of America, hav- 
ing filed its complaint herein on June 21, 
1948, and each of the defendants named 
therein, including those defendants who were 
named individually and as representatives 
of the defendant class, having appeared 
and severally filed their answers to such 
complaint, denying the substantive allega- 
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and upon the consent of all parties hereto, 
it is hereby 

ORDERED, ADJUDGED AND DECREED as_fol- 
lows: 


I 
[Jurisdiction of Court] 


This Court has jurisdiction of the subject 
matter herein and of all parties hereto, and 
the complaint herein states a cause of ac- 
tion against the defendants under Section 
1 of the Act of Congress of July 2, 1890, 
entitled “An Act to Protect Trade and 
Commerce Against Unlawful Restraints and 
Monopolies”, as amended. 


101 


The provisions of this judgment applica- 
ble to the named and class defendants 
herein apply to their successors, officers, 
directors, agents, employees, and to any 
other persons acting under, through or for 
such defendants. 

Ill 
[Definitions] 

As used in this judgment: 

(A) “Wholesale” or “at wholesale” means 
buying or selling transactions in shell eggs 
involving 10 or more cases on any business 
day during the calendar months of June 
to September, inclusive, and 25 or more 
cases on any business day during any other 
calendar month. 

(B) “New England area” means the ter- 
ritory within the States of Massachusetts, 
Vermont, New Hampshire, Maine, Con- 
necticut, aud Rhode Island. 

(C) “Boston area” means the territory 
within Suffolk, Plymouth, Norfolk, Essex 
and Middlesex Counties, Massachusetts and 
Rockingham County, New Hampshire. 

(D) “Egg producer” means any individ- 
ual, partnership, corporation, or other busi- 
ness entity owning hens and regularly 
engaged in the business of selling the eggs 
produced by such hens. 

(E) “Nearby shell eggs” means eggs pro- 
duced within the New England area. 


IV 
[Practices Enjoined] 


Each of the named and class defendants 
herein is hereby perpetually enjoined and 
restrained from maintaining, Operating, or 
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dealing on a Spot Call Board operated 
within the New England area for the pur- 
chase and sale of shell eggs at wholesale, 
with the purpose or intent of fixing, raising, 
depressing, or stabilizing any shell egg mar- 
ket prices or quotations thereof. 


Vv 


When any named or class defendant herein 
shall hereafter maintain, operate, or deal on, 
a Spot Call Board operated within the New 
England area for the purchase and sale of 
shell eggs at wholesale, such defendant is 
hereby ordered to refrain, after the close 
of the call, from publishing, or communi- 
cating to any dealer in or producer of shell 
eggs, or to any market reporter, any bids 
or offers which have been made on such 
Board. 


VI 


No named or class defendant or defend- 
ants herein shall hereafter maintain, operate, 
or deal on a Spot Call Board operated 
within the New England area for the pur- 
chase and sale of shell eggs at wholesale 
unless, to his best knowledge and belief, 
the facilities of such Board are available to 
all egg cooperatives and to all wholesalers, 
retailers and producers of, and other per- 
sons dealing in, shell eggs, on a non-dis- 
criminatory basis. 


VII 


[Dissemination of Market 
Information] 


The defendant Boston Fruit & Produce 
Exchange is hereby perpetually enjoined 
and restrained from publishing or circulat- 
ing any wholesale market quotations on 
shell eggs, either orally or in writing, prior 
to 11:30 A. M. on any business day; and 
each of the other named and class defend- 
ants is hereby perpetually enjoined and re- 
strained from acting collectively with any 
other defendant in publishing or circulating, 
or using any common agency for publish- 
ing or circulating, any wholesale market 
quotations on shell eggs, either orally or in 
writing, prior to 11:30 A. M. on any busi- 
ness day. 


VIII 


The defendant Boston Fruit & Produce 
Exchange is hereby perpetually enjoined 
and restrained from publishing or circulat- 
ing, either orally or in writing, any whole- 
sale market quotations on nearby shell eggs, 


Copyright 1950, Commerce Clearing House, Inc. 


Nmuber 181—107 
2-2-50 


other than quotations issued by a duly 
authorized Federal agency, unless such quo- 
tations, to the best knowledge and _ belief 
of such defendant, meet the requirements 
hereinafter set forth in this paragraph VIII 
and in paragraph IX, hereof, and each of 
the other named and class defendants is 
hereby perpetually enjoined and restrained 
from using any common agency for publish- 
ing or circulating, or from acting collectively 
with any other defendant in publishing 
or circulating, either orally or in writ- 
ing, any wholesale market quotations on 
nearby shell eggs, other than quotations 
issued by a duly authorized Federal Agency, 
unless such quotations, to the best knowl- 
edge and belief of such defendant, meet the 
requirements hereinafter set forth in this 
paragraph VIII and in paragraph IX hereof. 


The said quotations: 


(1) shall be based upon an actual canvass 
of the wholesale buying and selling trans- 
actions of at least 12 wholesale dealers who 
do substantial business in the Boston area; 
which canvass shall have been conducted 
on the day on which such quotations are 
issued: 


(2) shall be based on wholesale purchases 
and sales within the Boston area of graded 
for size, uncandled and unpackaged nearby 
shell eggs, except purchases of shell eggs 
from an egg producer, which purchases and 
sales shall have been made by the said 12 
or more wholesale dealers in transactions on 
the day on which such quotations are issued. 

(3) shall take the form of a tabulation 
showing all of the separate prices, in cents 
per dozen, at which the said 12 or more 
wholesale dealers shall have reported sales 
and purchases of graded for size, uncandled 
and unpackaged nearby shell eggs at whole- 
sale, on the days on which such reports 
are issued, and also showing the total num- 
ber of cases of nearby shell eggs thus re- 
ported to have been sold and bought at 
each such separate price. 


IX 


When the defendant Boston Fruit & Pro- 
duce Exchange or any of the other named 
and class defendants, acting collectively or 
through any common agency, shall here- 
after circulate reports of nearby shell egg 
wholesale prices that have been gathered, 
tabulated and published in accordance with 
the method permitted in paragraph VIII of 
this judgment, such defendants are hereby 
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ordered to publish and circulate simultane- 
ously the following supplementary market 
information: 


(1) when premiums above or discounts 
below the low, high, or average levels of 
such price reports are used in determining 
final prices for transactions engaged in 
and reported by any dealer canvassed in 
connection with such reports, the range of 
such premiums or discounts in cents per 
dozen: 


(2) the range of all prices, in cents per 
dozen, at which all dealers canvassed have 
reported actual, though unaccepted, offers 
to buy or sell graded for size, uncandled 
and unpackaged shell eggs at wholesale, ex- 
cept offers to buy shell eggs from an egg 
producer and offers to buy or sell on a Spot 
Call Board. 


It is further ordered that, when the said 
supplementary market information shall 
be published and circulated as directed herein, 
it shall be so captioned and so separated 
from the simultaneously published tabula- 
tions of final prices at which nearby shell 
eggs are being sold or bought at wholesale 
as to make it clearly recognizable as a 
supplement to rather than a part of such 
final price tabulations. 


x 
[Full Disclosure of Sales Data Required] 


Each named and class defendant dealer 
is hereby ordered, if he participates in any 
canvass of his wholesale buying and selling 
transactions conducted by a market re- 
porter: 

(1) to disclose to such market reporter 
all finally determined prices, in cents per 
dozen, at which wholesale sales and pur- 
chases of nearby graded for size, uncandled 
and unpackaged shell eggs have been con- 
cluded within the New England area by the 
said dealer on the day of and up to the 
time of such disclosure, except prices of 
purchases of shell eggs from an egg pro- 
ducer; 


(2) to disclose to such market reporter: 

(a) all wholesale sales and purchases of 
nearby graded for size, uncandled and 
unpackaged shell eggs, except purchases 
of shell eggs from an egg producer, which 
have been concluded within the New Eng- 
land area by the said dealer on the day of 
and up to the time of such disclosure, 
under any pricing formula which con- 
templates the addition of any premium to, 
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or the subtraction of any discount from, 
any base price that has not been deter- 
mined at the time of such disclosure; 

(b) the amount of any such premium 
or discount in cents per dozen; 

(c) the name and level of the market 
report, quotation, or other base price to 
which any such premium is to be added, 
or from which any such discount is to 
be subtracted, in determining the final 
price of such sales and purchases; 


(3) to disclose to such market reporter 
all prices, in cents per dozen,.at which all 
actual, though unaccepted, offers to buy or 
sell nearby graded for size, uncandled and 
unpackaged shell eggs at wholesale have 
been made, by the said dealer on the day of 
and up to the time of such disclosure, except 
offers to buy shell eggs from an egg pro- 
ducer; 

(4) to refrain from stating to such mar- 
ket reporter any price or prices at which 
such dealer purports to be willing to sell 
or buy nearby shell eggs at wholesale, except 
as ordered in subparagraph X (3) herein; 

(5) to refrain from expressing any opin- 
ion or preference to such market reporter 
respecting the raising, lowering, or continu- 
ance of any wholesale market quotation for 
nearby shell eggs. 

(6) to keep such records, for a reasonable 
time, of wholesale sales and purchases as 
would enable a third party to determine 
the accuracy of the disclosed information, 
and to have such records available for in- 
spection, during office hours and subject 
to the reasonable convenience of such de- 
fendant, by the Department of Justice. 


XI 
[Use of Pricing Formulas] 


Each named and class defendant herein 
is hereby ordered, when buying or selling 
nearby shell eggs at wholesale in the New 
England area, to refrain from buying or 
selling or from contracting to buy or sell 
under any pricing formula which contem- 
plates or provides that the buying or selling 
prices shall be based on or at any premium 
Over or at any discount under or identical 
with any high or low market reports or 
any average that may be drawn therefrom, 
unless such reports, to the best knowledge 
and belief of such defendant, are being 
regularly gathered, tabulated and published 
in accordance with the requirements of 
paragraphs VII, VIII and IX of this judg- 
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ment, or are being regularly issued by a duly 
authorized State or Federal agency after 
11:30 A. M. on the day of issuance. 


XII 


Each named and class defendant herein 
is hereby ordered, when buying or selling 
nearby shell eggs at wholesale in the New 
England area, to refrain from buying or 
selling or from contracting to buy or sell 
under any pricing formula which contem- 
plates or provides that the buying or selling 
prices shall be based on or at any premium 
over or at any discount under or identical 
with the prices of any one or more bids, 
offers, sales or purchases made on a Spot 
Call Board or any price that is derived 
from such Spot Call Board transaction 
prices. 


XIII 
[Adoption of Trading Regulations] 


The defendant Boston Fruit & Produce 
Exchange is hereby ordered to adopt, within 
30 days following entry of this final judg- 
ment, rules and regulations concerning egg 
trading which 

(a) shall incorporate the requirements 
imposed upon the said Exchange in para- 
graphs IV to XII inclusive of this judgment; 
and 


(b) shall establish as regulations of the 
said Exchange, binding upon such of its 
members as may now or hereafter regularly 
buy or sell shell eggs at wholesale, the 
requirements imposed in paragraphs IV to 
XIII inclusive of this judgment; 


and the said Exchange is further ordered 
to take such steps thereafter as may be 
necessary to cause its officers arid members, 
who regularly buy or sell shell eggs at 
wholesale, to adhere to the said rules and 
regulations concerning egg trading. 


XIV 


The defendant Boston Fruit & Produce 
Exchange is hereby ordered: 


(1) to mimeograph forthwith and here- 
after retain in its files a sufficient number 
of copies of this Final Judgment to supply 
all present and future members of the said 
Exchange who regularly sell or buy shell 
eggs; and 

(2) to circulate by registered mail, within 
ten days following the entry of this Final 
Judgment, one such copy thereof to each 
named or class defendant herein: and 
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(3) when new members who regularly 
buy or sell shell eggs shail hereafter join 
the said Exchange, to furnish each such 
new member with one copy of this Final 
Judgment at the time that such new mem- 
ber’s application for membership shall be 
accepted. 


XV 
[Reports and Inspections] 


For the purpose of securing compliance 
with this judgment, and for no other pur- 
pose, and subject to any legally recognized 
privilege duly authorized representatives of 
the Department of Justice shall, on the 
written request of the Attorney General or 
an Assistant Attorney General, and on rea- 
sonable notice to any defendant, be per- 
mitted (a) access, during the office hours 
of any such defendant, to all books, ledgers, 
accounts, correspondence, memoranda and 
other records, and documents in the pos- 
session or under the control of such defend- 
ant relating to any of the matters con- 
tained in this judgment; and (b) subject 
to the reasonable convenience of such de- 
fendant, and without restraint or interfer- 
ence from it, to interview officers or em- 
ployees of such defendant, who may have 
counsel present, regarding any such matters. 
For the purpose of securing compliance 
with this judgment, any defendant upon 
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the written request of the Attorney Gen- 
eral, or an Assistant Attorney General, and 
upon reasonable notice, shall submit such 
written reports with respect to any of the 
matters contained in this judgment as from 
time to time may be necessary for the pur- 
pose of enforcement of this judgment. No 
information obtained by the means provided 
in this section shall be divulged by any 
representative of the Department of Justice 
to any person other than a duly authorized 
representative of such Department, except 
in the course of legal proceedings to which 
the United States of America is a party 
for the purpose of securing compliance with 
this judgment, or as otherwise required by 
law. 


XVI 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this judgment to apply to the Court 
at any time for such further orders and 
directions as may be necessary or appro- 
priate for the construction or carrying out 
of this judgment, for the amendment, modi- 
fication, or termination of any of the pro- 
visions thereof, for the enforcement of 
compliance therewith and for the punish- 
ment of violations thereof. 


[62,552] National Distillers Products Corp. v. Louis Shapiro. 
In the District Court of the United States for the Northern District of Illinois, 


Eastern Division. 


In Equity. No. 49C 1670. January 12, 1950. 


Illinois Fair Trade Act 


Default Judgment—Sale of Trade-marked Liquors Below Price Fixed in Fair Trade 
Contract.—A judgment by default, entered upon plaintiff’s verified complaint when the 
defendant failed to plead or otherwise defend the action, finds that defendant sold trade- 
marked liquors below the price fixed in a fair trade agreement of which he had notice, 
that the sales were not made in closing out a line or to dispose of damaged goods, and 
were not made pursuant to a court order. In view of the fact that an award of damages 
would not prevent the deterioration of plaintiff’s price maintenance structure, a permanent 
injunction is issued to restrain such sales. 


See the Illinois Fair Trade Act annotations, Vol. 2, J 8224.35, Resale Price Mainte- 
nance Commentary, Vol. 2, § 7354. 


cedure but is in default and as a conse- 
quence of said default plaintiff’s verified 
complaint is for greater certainty hereby 
taken as confessed against defendant. 
Plaintiff, prior to the time of the defend- 
ant’s acts complained of in the complaint 
herein entered into fair trade contracts 
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Findings of Fact 
LaBvy, Judge: [Digest] Defendant Louis 
Shapiro was duly served with summons in 
this cause on November 8, 1949, more than 
twenty days prior to the date hereof, and 
has failed to plead or otherwise defend as 
provided by the Federal Rules of Civil Pro- 
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covering its products in accordance with 
the Illinois Fair Trade Act (Ill. Rev. Stat. 
1949, Chap. 121%, Secs. 188-191), with a 
large number of retailers in the City of 
Chicago, and since that time said products 
have been sold by plaintiff in Illinois subject 
to the terms of said fair trade contracts 
which provide that said products shall not 
be advertised, offered for sale or sold within 
Illinois below the minimum prices stipu- 
lated by plaintiff in a written price list 
forming a part of said contracts. 


The defendant notwithstanding knowl- 
edge by him of the prices set forth in said 
price list and over plaintiff’s insistence that 
defendant comply therewith, has wilfully 
and knowingly offered for sale and sold at 
retail in the City of Chicago certain of the 
aforesaid products at less than the minimum 
prices stipulated therein for their sale at 
retail and continues so to do. 


None of the aforesaid offering for sale 
or selling was done by defendant for the 
purpose of closing out defendant’s stock 
of said products or because any of said 
products was damaged or deteriorated; nor 
was it done by any officer acting under the 
order of any court. 


The said offering for sale and selling of 
said products at less than the prices stipu- 
lated by the terms of plaintiff’s fair trade 
contracts is causing irreparable damage to 
the good will of plaintiff and is impairing 
the value of the said trade marks, brands 
and names and unless defendant is im- 
mediately enjoined from said conduct will 
cause other retailers dealing in said products 
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to fail to comply with said contracts, will 
disorganize the distribution of said products 
in Illinois and will cause a greatly decreased 
demand for said products, all to the ir- 
reparable damage of the plaintiff’s good will, 
trade marks, trade names and brands and 
to the great financial loss of plaintiff. 


Pecuniary compensation would not afford 
plaintiff adequate relief for loss of sales and 
damage to and destruction of plaintiff’s 
business, good will, trade names and brands. 


Conclusions of Law 


The conduct of the defendant Louis Sha- 
piro as hereinabove found constitutes a vio- 
lation of the Illinois Fair Trade Act and 
constitutes unfair competition. 


Plaintiff does not have an adequate rem- 
edy at law and is entitled to a permanent 
injunction as prayed for in its verified com- 
plaint enjoining and restraining the de- 
fendant Louis Shapiro and his servants, 
employees, representatives, successors and 
assigns, and each and every one of them from 
wilfully and knowingly advertising, offering 
for sale or selling the products named in 
the foregoing Findings of Fact or any of 
them, and any and all other beverages that 
are or may become subject to fair trade 
contracts of plaintiff as may be announced 
in price lists of plaintiff in the City of 
Chicago or elsewhere in the State of Illinois 
at less than the minimum prices stipulated 
by plaintiff in its fair trade contracts en- 
tered into with retailers pursuant to the 
Illinois Fair Trade Act. 


[] 62,553] Harry Ferguson and Harry Ferguson, Inc. v. Ford Motor Co., et al. 
In the United States District Court for the Southern District of New York. Civil 


No. 44-482. January 6, 1950. 


Sherman Antitrust Act 


Procedure—Transfer of Cause for Trial—Substantial Balance of Convenience Re- 
quired to Justify Change of Districts——A motion for exercise of the court’s discretion to 
change the place of trial in the interest of justice and the convenience of the parties is 
denied in a case wherein allegedly illegal activities were carried on in a wide area, where 
documents and possible witnesses were numerous and distributed over a wide area, and 
the small balance of convenience in moving the case was an unreliable guidepost in view 
of the complicated factors involved in the determination. It was stated that the plain- 
tiff’s choice of a forum where it would be most convenient for him to carry his heavier 
burden of proof should not be changed in the absence of substantial showing of greater 
convenience for all parties and witnesses elsewhere. 


See the Sherman Act annotations, Vol. 1, § 1640.291. 
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For the plaintiffs: Cahill, Gordon, Zachry & Reindel, New York City. 


For the defendants: Simpson, Thacher & Bartlett, by Whitney North Seymour, for 
Ford Motor Co.; Cravath, Swaine & Moore, for Dearborn Motors Corp.; Duncombe & 
Pleasants, for Sherman Tractor & Equipment Co., all of New York City. 


For decision upon earlier similar motion, see 1948-1949 Trap Cases {| 62,252; for other 
procedural matters, see 1948-1949 Trap Cases f] 62,312. 


Ryan, J.: [Digest] Defendants move 
to transfer this action to the United States 
District Court for the Eastern District of 


Michigan, Southern Division at Detroit, 
Michigan, pursuant to Section 1404(a), 
28 USCA. 


The nature of this action was fully set 
forth by me in an earlier opinion at 77 F. 
Supp. 425 (1948) and a statement of the 
facts may there be found. That opinion 
Was on motions made by defendants who 
had then been served* to dismiss the 
action on the ground of forwm non con- 
veniens. On April 21, 1948, I denied the 
motions on two grounds: (1) the doctrine 
of forum non conveniens was inapplicable as 
a matter of law because the action was one 
arising under the anti-trust laws, and (2) 
the defendants failed to show that even 
were the doctrine applicable, the facts as 
they then appeared justified dismissal. De- 
fendants have requested and obtained plain- 
tiffs’ consent to the filing of an amended 
answer which raises new issues. This an- 
swer charges that plaintiffs conspired to 
monopolize the tractor industry on an 
international scale. Defendants now move 
for transfer. 


The section of the new Judicial Code, 
which they invoke, provides that, 


“For the convenience of the parties 
and witnesses, in the interest of justice, 
a district court may transfer any civil 
action to any other district or division 
where it might have been brought.” 18 
USCA 1404(a). 

This change in the law clearly disposes 
of the first ground of my denial of defend- 
ants’ motion to dismiss, but there remains 
the second ground—that on the factual 
merits the doctrine of forum non conveniens 
was not applicable. Plaintiffs urge that 
this ruling established the “law of the case.” 

Admittedly only one motion of this nature 
should ordinarily be entertained in an action. 
However, it is clear that in this situation, 
defendants have the right to move for trans- 

1 Seven of the twelve-named defendants have 


been served with process in this action—Ford 
Motor Co., Henry Ford, II, Ernest C. Breech, 
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fer. The change in the law is procedural 
and they may take advantage of it. 


1. Has This Court Power io Transfer under 
Section 1404(a)? 


Plaintiffs contend that defendant Sher- 
man Tractor Co. is not doing business in 
Michigan and that consequently this action 
against it is not one which, under the lan- 
guage of the statute, “might have been 
brought” in Michigan. They conclude that 
transfer to Michigan is beyond the power 
of this court, since Sec. 1404(a) requires 
the transferee district to be one “where 
(the action) might have been brought,” and 
constitutes a legislative adoption of that 
element of the non-statutory forum non 
convemens rule which presupposes as a con- 
dition to its application that defendant be 
amenable to service of process in the as- 
sertedly more convenient and non-oppressive 
forum, and precludes its application except 
to furnish criteria for choice between two 
districts where venue is concededly proper. 
See, Gulf Oil Corp. v. Gilbert, 330 U. S. 
501, 506-7(1947). Plaintiffs support this by 
reference to the legislative history of the 
section, to the construction it has received 
and to the understanding of authorities 
familiar with the history and purpose of 
the provision. 

In opposition, defendants urge (1) that 
“might have been brought” means that the 
transferee forum must have jurisdiction over 
the subject matter, (2) that this language 
merely requires that plaintiff have capacity 
to sue in the transferee jurisdiction, (3) 
that at any rate, Sherman Tractor Co. con- 
sents to waive any venue objection it has 
in the transferee forum, and (4) that since 
the latter joins in the motion it is thereafter 
estopped from raising objections to such 
forum. 

I must reject defendants’ construction of 
the statute. I have no doubt that the 
statutory language “where it might have 
been brought” is a legislative adoption of 
that condition of the application of forum 


John R. Davis, Dearborn Motors Corp., Ernest 
Kanzler and Sherman Tractor & Equipment 
Co. 
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non conventens, which requires proper venue 
in at least two forums. ‘The construction 
which defendants urge on me is plainly a 
strained effort to avoid the undesirable ef- 
fect on them that the legislative history of 
the statute would appear to require. 


The more difficult problem is whether 
Section 1404(a) requires that venue in the 
transferee forum be proper as to every one 
of a number of defendants before transfer 
may be ordered. Defendants urge that the 
statutory condition is satisfied if the trans- 
feree forum would have been a proper venue 
as to some of them. They argue that the 
action has been successfully brought in New 
York, notwithstanding the fact that this 
City is an improper forum as to some of 
the defendants. They conclude by the same 
reasoning that the action might have been 
brought in the venue sense in Detroit even 
though venue there is improper as to one 
of them, and that consequently transfer 
may be ordered. 


It is true that under the old forum non 
conveniens doctrine, it was certainly ques- 
tionable whether a defendant could invoke 
the doctrine by consenting to be sued in a 
district where there was improper venue, 
even in a multi-defendant case. See, Tivoli 
Realty v. Interstate Circuit, 167 F. 2d 155, 
156-7, (5 Cir. 1948), cert. den. 334 U. S. 837. 
Indeed, in deciding the earlier motion to 
dismiss in this case, I held that such con- 
sent was insufficient to invoke the doctrine 
and that venue must exist as to the de- 
fendant independent of any stipulation. The 
reason for such requirement is clear; such 
a stipulation in one case might be ineffec- 
tive in the subsequent action in another 
forum, brought after dismissal of the first 
case. The venue in the new forum being 
improper as to the defendant, such defend- 
ant would not be amenable to service of 
process there, and the earlier stipulation 
would not of a certainty overcome this 
defect. In the event that the defendant 
was not available for service, the plaintiff 
would have to commence a new action in 
some place where the defendant might be 
found—possibly in the same forum where 
the first action had been dismissed. In 
the meantime the statute of limitafions might 
have run. It would be improper to subject 
plaintiff to such uncertainties by dismissing 
the first action. 


No such problem now exists. No new 
process need be served when an action is 
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transferred and there is no question of the 
statute of limitations. There is, conse- 
quently, no practical reason requiring that 
the transferee forum be a proper venue as 
to all of several defendants. It is sufficient 
that the transferee forum be, and highly so, 
more convenient to all parties and witnesses, 
that it be a proper venue as to at least one 
defendant and that the other defendants 
consent to the transfer. 


Accordingly, I conclude that although 
Sherman Tractor Co. may not be amenable 
to process in Detroit,—a question I do not 
decide—I, nevertheless have the power to 
transfer this action to that city, under 
Section 1404(a). Sherman has consented 
to the transfer and the venue in Detroit is 
proper as to all the other defendants. I 
now turn to the merits. 


II. Standards and Criteria under Section 
1404(a). 

This court has held that Section 1404(a) 
is but a codification of the doctrine of 
forum non conveniens. It has not changed 
the criteria to be applied in determining 
the appropriateness of a given forum. Au- 
burn v. Schine Chain Theatres, 83 F. Supp. 
872; cf., Naughton et al. v. Pennsylvania 
Ike. Ik, (CO, (Ging, INO, (HWA (B.D, Tz, 11040). 
Other courts have said that it differs frorn 
forum non conveniens and introduces “a new 
principle into Federal judicial procedure.” 
See, e.g. Holtzoff, J. in United States v. 
Dupont, 83 F. Supp. 233 (D.C.D.C., 1949). 


But, differences in characterization do not 
necessarily lead to differences in result. It 
is quite clear that a case in which dismissal 
under forum non conveniens would be im- 
proper may be properly transferred under 
Section 1404(a). It is also clear that since 
the remedy available under Section 1404(a) 
—i.e. transfer—differs from and is less harsh 
than the remedy available under forum non 
convenmiens—i.e. dismissal—, the court in the 
course of balancing the various factors which 
must be examined to determine the avail- 
ability of a remedy, will give different em- 
phases to those factors, and require less of 
a showing of “abuse of process” while being 
more willing to grant relief on a showing 
of inconvenience. Cf., Braucher, “The In- 
convenient Federal Forum.” 60 Harvard L. 
Rev. 908, 933 (1947). To this degree a new 
standard can be said to have been estab- 
lished, although the standard would defy 
precise definition. Further, a new “principle” 
has certainly been introduced into Federal 


Copyright 1950, Commerce Clearing House, Inc. 


Number 181—113 
2-2-50 


procedure, in the two amendments to “forum 
non conventens” which Section 1404(a) in- 
corporates: transfer instead of dismissal 
and the applicability of the rule to anti- 
trust and FELA cases. 


It follows that my earlier denial of de- 
fendants’ motion to dismiss on the factual 
merits is not conclusive as to relief under 
Section 1404(a). I must reexamine and 
reappraise those facts in the light of the 
remedy afforded by 1404(a). 


The principal criteria which I consider 
relevant include: the relative ease of access 
to sources of proof; the availability of 
compulsory process to secure the attend- 
ance of hostile witnesses and the cost of 
obtaining willing witnesses; the possibility 
of a view, if appropriate; the effect of a 
prolonged trial in New York on defendants’ 
business; the effect of a transfer at this 
time; and the various public interests involved. 


Before proceeding to evaluate the facts 
in the light of these criteria, let me dispose 
of sundry points argued by the parties in 
their briefs. First, it remains the law that 
a movant for relief under 1404(a) must 
show a preponderant balance in his favor, 
for it is still only the exceptional case 
which merits relief under this section. The 
defendants’ suggestion that it is my func- 
tion to weigh the convenience of the parties 
and making a nice balance award the suit 
to that district court which, of several 
forums, appears to be the most convenient, 
is rejected. Such a theory would create 
administrative difficulties entirely unjustified 
by any beneficial result, require a court to 
reach a conclusion which could not be 
reached with any degree of assurance and 
deprive a plaintiff of any certainty in its 
selection of venue. A strong balance in 
favor of the movant must still be shown, 
although as above indicated, that balance 
is less than that required under forum non 
conveniens. 


Secondly, this court may not, as defend- 
ants appear to urge it should, make any 
determination on the merits of the case. 
It avails them nothing to argue that the 
evidence to be supplied by plaintiffs’ New 
York witnesses will be completely rebutted 
by evidence adduced from defendants’ non- 
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New York witnesses. These are issues for 
the jury. The only question before me is 
where these issues should be presented to 
a jury. 

Thirdly, this court will disregard the 
various charges of lack of candor and co- 
operation in pre-trial proceedings and similar 
matter, since they are of little assistance in 
determining the issues raised by these motions. 


Fourthly, weight must be given, in bal- 
ancing the criteria listed, to the venue 
privilege afforded plaintiffs by the anti- 
trust laws. An extended discussion of that 
privilege seems unnecessary, it sufficing to 
say that 1404(a) only purports to correct 
abuses of that privilege. It does not under- 
mine the policies which motivated Congress 
to grant the privilege, nor does it deprive 
plaintiffs of an opportunity to prove their 
case in a place where proof is available. 
Abuses of the special venue privilege may 
now be corrected by transferring under 
1404(a), but it is clear that the privilege, 
if unabused, may still be invoked by a 
plaintiff. 


Having disposed of these preliminaries, I 
now proceed to the application of the criteria 
stated to the facts. 


(a) Relative Ease of Access to Sources of 
Proof: Defendants claim, in substance, that 
trial in Detroit would be more convenient 
to all parties and witnesses since most of 
the relevant documents and most of the 
witnesses who have knowledge of the alleged 
conspiracy are located in or near Detroit. 
They have submitted, in response to a re- 
quest by the court, a list of witnesses 
whom they expect to call in defense and 
in support of their counterclaim, 131 of 
whom come from Detroit and 17 of whom 
come from other places. They urge that 
the crucial issues in the case are alleged 
pirating by defendants of plaintiff Ferguson’s 
patented designs and the alleged conspiracy 
in Detroit. Most of the evidence relevant 
to these issues, defendants contend, is to be 
found in Detroit. 


Plaintiffs, however, maintain that impor- 
tant parts of their case will be proved by 
evidence adduced from witnesses from places 
other than Detroit.” They point to the 
importance of the part played in the alleged 


2 Plaintiffs have also submitted a list of some 
160 or more potential witnesses, 120 or more 
of whom are from New York, New Jersey and 
Connecticut and the rest of whom are from 
other widely dispersed geographical areas. I 


Trade Regulation Reports 


do not place special weight on the figures sub- 
mitted since it is apparent to me that a listing 
of the number of witnesses is merely cu- 
mulative. 
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conspiracy by the New York defendant, 
Sherman Tractor Company. Proof of this 
defendant’s activities, they urge, will demon- 
strate that it joined the alleged conspiracy, 
that it coerced dealers and distributors, 
and that it participated in 22 allegedly 
illegal actions set forth in the complaint. 
While some of these 22 alleged actions seem 
of relative unimportance, the proof of others 
would go far to sustain plaintiffs’ version 
of the facts. 


When the earlier motion to dismiss was 
before me, I considered these arguments 
and found that this forum was not incon- 
venient as to Sherman, and that “this must 
be considered as an important factor against 
the dismissal of the complaint as to the 
other defendants.” 77 F. Supp. 425, at 433. 
Defendants now contend, however, that 
the importance which then attached to the 
corporate defendant Sherman Tractor has 
been minimized, by (1) the death of the 
corporate defendant’s president, Eber Sher- 
man, since my earlier opinion, (2) the pend- 
ing liquidation of Sherman Tractor, (3) the 
demonstrated unimportance of Sherman 
Tractor as a member of the alleged con- 
spiracy, the important members of which 
are Ford Motor Co., Dearborn Motors and 
their key officials who are individual de- 
fendants, and (4) the anticipated removal 
by certain Sherman Tractor key officials 
of their homes from New York to Detroit. 


First, it is clear that the death of Eber 
Sherman cannot retroactively withdraw the 
Tractor Company from a place of importance 
in the alleged conspiracy, if it was impor- 
tant before he died. It may render proof 
more difficult by forcing plaintiffs to resort 
to other witnesses, but plaintiffs are en- 
titled to proceed if they are satisfied that 
sufficient proof will be available. This fol- 
lows even though Eber Sherman was the 
motivating force that put this corporate 
defendant in the alleged conspiracy. 


Second, the liquidation of Sherman Trac- 
tor goes only to the availability of a rem- 
edy against defendant Sherman Tractor 
should plaintiffs recover judgment, and has 
no bearing on the issue presently before 
me—the availability of sources of proof, 


Third, the relative importance of Sher- 
man as a member of the alleged conspiracy 
is not of especial weight on the issue under 
discussion. It is this defendant’s import- 
ance as a source of proof with which I am 
concerned, Assuming, arguendo, that it 
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was a party of secondary importance, proof 
of its activities as a co-conspirator would 
nevertheless be evidence against tke so- 
called “principal” defendants. 


Defendants argue that similar proofs can be 
adduced from Detroit sources, if they can be 
adduced at all. This is no answer. Plaintiffs 
are entitled to bring the action where evi- 
dence is available to them to support their 
charges. It would be a subversion of the 
principles implicit in the special venue pro- 
visions of the Sherman and Clayton Acts to 
give defendants the option of designating the 
locale where proof must be found. 


Plaintiffs point to the importance of New 
York evidence relating to the failure of 
their financing efforts allegedly caused by 
defendants’ interference. The latter assert 
that other evidence from mid-west sources 
of proof will demonstrate that such failure 
resulted from other causes. This again is 
an issue for the jury, and it is apparent 
that the proof to be offered on this will 
come from widely different geographical 
areas, one of which will be New York City. 


Plaintiffs also point to a number of other 
New York or non-Detroit sources of proof 
in relation to the efforts of Ferguson to 
obtain a new tractor manufacturer; the 
Ford, Bacon, and Davis surveys of defend- 
ants’ tractor operations prior to the “break,” 
conducted in Detroit by a New York firm; 
the relation of Commercial Investment 
Trust, a New York corporation, to the de- 
fendants and to Dearborn Motors in par- 
ticular; the alleged coercion of dealers 
outside of Detroit; the Ford International 
Corporation’s part in the alleged conspiracy, 
if any; the non-Detroit Sands affair; and 
the issues raised by defendants’ counter- 
claim charging a world-wide conspiracy by 
plaintiffs in restraint of trade. 


Such a showing by plaintiffs renders de- 
fendants’ burden all but insurmountable. 
While many of these issues may lose im- 
portance as the case progresses, their pres- 
ence demonstrates the extent of both parties’ 
alleged activities. 


To overcome this burden, defendants urge: 
(1) the insubstantiality of these issues; (2) 
the substantiality of their own Detroit proof 
contradicting plaintiffs’ non-Detroit proof; 
and (3) the greater proximity of Detroit 
to most of the sources of proof, 


The first and second contentions are for 
the trial judge and jury. The third raises 
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issues composed of a combination of in- 
dividual factors with so many variables 
that their resolution is all but impossible. 
To sustain defendants on the third ground, 
I would be obliged to decide how many 
witnesses are closer and to what extent to 
Detroit; whether their evidence is actually 
to be used (since neither side binds itself 
to call any or all of them); whether, al- 
though Detroit is closer, New York is more 
easily accessible because of superior trans- 
portation facilities; and so on. With such 
a confusion of factors, no balance of con- 
venience can be struck with any degree of 
certainty or fairness, and were it to be 
attempted the result would be a tentative 
balance based upon variable facts which 
for all concerned might or might not repre- 
sent an accurate appraisal of the relative 
convenience of conducting the trial at one 
or another of two alternative forums. The 
case is different when the witnesses to an 
accident are all to be found in one place. 


Let me add a word concerning docu- 
mentary proofs. The inconvenience which 
results from trying this action in New York 
when many of the relevant documents abide 
in Detroit was anticipated and considered 
by this court when the earlier motion was 
pending. Defendants argue, however, that 
it has now become evident that most of 
the relevant documents are in Detroit and 
that obvious inconvenience has resulted. 
There is inconvenience in furnishing docu- 
ments no matter where the trial be held. 
To date of submission of the affidavits here 
considered, plaintiffs have furnished “well 
over 100,000 documents from Detroit, Eng- 
land and Ireland.” As the case proceeds 
and the issues develop, documents from 
areas other than Detroit may take on ad- 
ditional importance, particularly in relation 
to defendants’ counterclaim, which certainly 
cannot be said to be “localized in Detroit’. 
Accordingly, the finding of inconvenience 
in furnishing documents is to some degree 
balanced by the fact that no matter where 
the action is tried, documents will have to 
be transported. Thus, although the balance 
of convenience is in defendants’ favor, it is 
certainly not overwhelming. 

I conclude that 1404 (a) does not au- 
thorize this court to grant relief on the 
meticulous balancing of variable, uncertain 
factors which would be necessary. New 
York may not be the most convenient 
forum, but the nature of the litigation 
renders it impossible to strike a balance 
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with any degree of assurance, and New 
York is one of several sources of proof 
relevant to the issues. A preponderant 
balance in favor of the movant must be 
shown, and no such balance in favor of 
Detroit has been presented insofar as the 
relative ease of access to sources of proof 
is concerned. 


(b) Availability of Compulsory Process 
for Attendance of Unwilling Witnesses: This 
factor requires examination of the conten- 
tions of both plaintiffs and defendants. 

(1) Plaintiffs, emphasizing the importance 
of Sherman Tractor Co. and the death of 
its president, have submitted convincing 
affidavits of the hostility of a witness— 
one, Hugh Stanley Jenkins. Jenkins was a 
long time associate of the deceased, Eber 
Sherman, and is a potential source of im- 
portant proof for plaintiffs if his testimony 
can be compelled. This court can, but the 
Detroit court cannot, compel his attend- 
ance and testimony. Plaintiffs should not 
be deprived of the opportunity to exploit 
this source of proof in attempting to dem- 
onstrate the validity of their claims. 

(2) Defendants allege that Sherman Trac- 
tor will be unable to compel the testimony 
of important witnesses from Detroit neces- 
sary to its defense, in the absence of com- 
pulsory process, and urge this as a ground 
for transfer. The witnesses are not identi- 
fied in any way, nor is the necessity for 
their testimony explained or the cause for 
their hostility noted. I find, therefore, that 
the necessity of calling such witnesses is 
purely conjectural, and that such claim has 
no weight. 

(c) The Possibility of a View: Defendants 
state that a view of both plaintiffs’ and 
defendants’ plants in Michigan will be nec- 
essary to defendants to maintain their ver- 
sion of the facts on the issues of patent 
infringement and damages. While a view 
would provide relevant evidence, at least on 
the issue of damages, and might be thought 
proper by a court sitting in Detroit, there 
are other methods, equally effective if not 
so dramatic, available to defendants to prove 
their defense on these issues. This is not 
a case where a view is imperative. 

(d) Effect on Defendants from Detroit of 
Holding the Trial in New York: The pres- 
ence of the Detroit parties and witnesses 
in New York during the trial will impede 
the conduct of both plaintiffs’ and defend- 
ants’ businesses. Yet, a good part of this 
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inconvenience would exist wherever the ac- 
tion was tried, since the individual defend- 
ants would find it desirable to attend the 
daily sessions of the trial if it were held in 
Detroit, just as they would find it de- 
sirable to so attend if it were held in New 
York. 

(e) Effect of a Change of Forum at this 
Time: Plaintiffs contend that should a 
transfer be ordered, there will occur a dis- 
ruption of the proceedings above described 
and a loss of thé services of the Special 
Master who was appointed to conduct the 
taking of depositions. Both parties admit 
that the Master has greatly facilitated the 
conduct of these proceedings. Certainly, 
the loss of the Special Master and the in- 
terruption of the pre-trial proceedings mili- 
tate to some degree against transfer. How- 
ever, since I might reserve judgment on 
this motion until the pre-trial proceedings 
are over, and then transfer, thus avoiding 
the problem presented, I hardly think this 
consideration should weigh appreciably in 
my judgment. 

(f) Interests of Justice: As I have indi- 
cated above, this is not a “local” contro- 
versy. The corporate parties maintain their 
principal places of business in Detroit, it is 
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true, But, that does not make the con- 
troversy a local one. The alleged conspira- 
cies of both are international in scope and 
impact. Had this action been brought in 
a forum which had no contact at all with 
the conspiracy except that the conspirators 
happened to be doing business there, the 
case might differ. New York is the site of 
events and occurrences which gave rise to 
the charge. Accordingly, jury service by 
New York citizens is not an imposition, 
nor is it one on this court no matter what 
the state of its calendar. 


I conclude on the basis of all the con- 
siderations which have been brought to my 
attention, those which I have discussed as 
well as those many others urged upon me, 
too numerous and complex for adequate 
discussion within the length reasonable for 
a judicial opinion, that although defendants 
have persuaded me that there may be a 
balance of convenience in their favor as the 
facts have been presented, that balance 
lacks sufficient preponderance to convince 
me that I would be justified in disturbing 
plaintiffs’ choice of forum. In other words, 
plaintiffs have demonstrated sufficient rea- 
son for retaining jurisdiction in this forum. 
Defendants’ motions must be denied. 


[| 62,554] Goodyear Tire & Rubber Co., Inc. v. Federal Trade Commission, et al. 
In the United States District Court for the District of Columbia. Civil No, 5455-49. 


January 18, 1950. 
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In a proceeding by the Federal Trade Commission to determine the quantity limit above 
which discounts should not be granted for savings in costs, the motion of interested parties 
to enjoin the conduct of the investigation on grounds that the hearing provided for in the 
rules of the Commission is not the full hearing required by statute, is denied because 
premature, there being available no relief by judicial action until administrative remedies 


are exhausted. 


See the Robinson-Patman Act annotations, Vol. 1, { 2212.305; see also FTC Rules of 
Practice, and General Procedures, Vol. 3, 7 10,530, 10,575. 


Memorandum Opinion 


MATTHEWS, Judge: [Digest] This is an 
action brought by the Goodyear Tire & 
Rubber Company against the Federal Trade 
Commission and its members seeking to 
restrain defendants in the conduct of a pend- 
ing administrative proceeding entitled “File 
203-1, In the Matter of the Rubber Tire 
Industry,’ and having for its purpose the 
determining of whether there should be 
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fixed and established a quantity limit for 
replacement rubber tires and tubes. The 
applicable statute (U. S. C., Title 15, sec. 13) 
provides that the Federal Trade Commis- 
sion may, after due investigation and hearing 
to all interested parties, fix quantity limits 
as to particular commodities where the Com- 
mission finds that available purchasers in 
greater quantities are so few as to render 
price differentials on account thereof un- 
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justly discriminatory or promotive of 
monopoly. The Commission published 
Rules of Practice and Procedure to govern 
the proceeding. Thereafter the plaintiff, a 
corporation engaged in the sale of replace- 
ment tires and tubes throughout the United 
States, petitioned the Commission, as an 
interested party, to amend said Rules for 
the conduct of the proceeding, contending 
that these rules will not afford plaintiff the 
“hearing” required by the cited statute, but 
only an opportunity to submit “data views 
and argument.’ The petition was denied, 
and plaintiff contends that such denial is a 
final agency action and subject to judicial 
review under section 10 of the Administra- 
tive Procedure Act. 


The Complaint in this Court seeks a judg- 
ment (1) declaring that the Federal Trade 
Commission in fixing quantity limits under 
aS. enemies. "sec, AS usmsubyects to 
sections 4, 7 and 8 of the Administrative 
Procedure Act, in the conduct of hearings 
which the Commission proposes to hold in 
respect to the rubber tire industry; and (2) 
enjoining defendants pending trial and per- 
petually from further proceedings under 
Rules 2.30 and 7.11 of the Commission’s 
Published Rules of Practice and Procedure. 
The matter now before this Court is a mo- 
tion by plaintiff for a preliminary injunction 
and a motion by defendants to dismiss. 


The time for judicial review of the ad- 
ministrative proceeding in the Federal Trade 
Commission is not ripe. It is well settled 
that ordinarily relief by judicial action may 
not be had until administrative remedies 
have been exhausted. Myers v. Bethlehem 
Shipbuilding Corp., 303 U.S. 41. 
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Of the rule requiring the exhaustion of 
administrative remedies the Court said in 
Aircraft & Diesel Corp. v. Hirsch, 331 U. S. 
752: 


“The very purpose of providing either 
an exclusive or an initial and preliminary 
administrative determination is to secure 
the administrative judgment either, in the 
one case, in substitution for judicial de- 
cision, or, in the other, as foundation for 
or perchance to make unnecessary later 
judicial proceedings. Where Congress 
has clearly commanded that administra- 
tive judgment be taken initially or ex- 
clusively, the courts have no _ lawful 
function to anticipate the administrative 
decision with their own, whether or not 
when it has been rendered they may inter- 
vene either in presumed accordance with 
Congress’ will or because, for constitu- 
tional reasons, its will to exclude them has 
been exerted in an invalid manner.” 


Plaintiff contends that it will suffer ir- 
reparable injury if resort to a judicial 
remedy is delayed until after the pending 
administrative proceeding and stresses the 
inconvenience and cost of participating in 
said proceeding. Of such a contention the 
Court said in Utah Fuel Co. v. Nat, Bitumi- 
nous Coal Commission, 69 App. D. C. 333, 
339: 

“That some injury may result from ap- 
pellants being forced to await the entry 
of a final order before securing judicial 
review is a regrettable but not controlling 
factor under such circumstances. Injury 
may result also from judicial determina- 
tions and from direct legislative action. 
The expense and annoyance of litigation 
is part of the social burden of living under 
government.” 


The motion to dismiss must be sustained. 


[] 62,555] Mansfield Journal Co. v. Federal Communications Commission (two cases), 
and The Lorain Journal Co. v. Federal Communications Commission. 


In the United States Court of Appeals for the District of Columbia Circuit. Nos. 


10049, 10050, 10051. January 23, 1950. 


Appeals from the Federal Communications Commission. Affirmed. 


Sherman Antitrust Act 


Radio Station Permits—Monopoly Methods Against Public Interest—Refusal to Li- 
cense Not Conviction of Antitrust Law Violation.—The action of the Federal Communica- 
tions Commission in refusing a radio-station permit to a newspaper publishing company 
because there is evidence that the newspaper’s unique position in the city has been used 
to exert unfair and monopolistic pressure against the existing local radio station and its 
advertisers, is not an improper exercise of the commission’s powers, or a conviction of 
antitrust law violations without benefit of a jury. Such evidence as might be used by the 
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s Mansfield Journal Co. v. FCC; Lorain Journal Co. v. FCC 
proper agency in prosecuting under the antitrust laws is also available to the FCC in 
deciding whether the granting of a license to the applicant would serve the public interest, 
and the policy of the government that monopoly is against the public interest can be 


applied without thereby convicting the applicant of any crime. 
See the Sherman Act annotations, Vol. 1, $ 1021.101, 1021.151. 
For appellants: George O. Sutton, William Thomson and John H. Midlen. 


For appellee: Max Goldman, Assistant General Counsel, and Richard A. Solomon, 
Counsel, Federal Communications Commission (Benedict P. Cottone, General Counsel, 
and Mary Jane Morris, Counsel, Federal Communications Commission, on the brief). 


For intervenor Fostoria Broadcasting Co. (in No. 10050): William A. Porter (Herbert 


M. Bingham and Roger Robb ‘on the brief). 


Before Wi1LBUR K. MILLER, WASHINGTON and BAzELon, Circuit Judges. 


WASHINGTON, Circuit Judge: The main 
question here presented concerns the au- 
thority of the Federal Communications 
Commission to review the past business 
practices of a newspaper company applying 
for a radio broadcasting license, where such 
practices are found to be monopolistic in 
character, and a license is for that reason 
denied. 


[Permits Denied] 


The Mansfield Journal Company appeals 
from a decision of the Federal Communica- 
tions Commission denying the Company’s 
applications for licenses to construct FM 
(frequency modulation) and AM (am- 
plitude modulation) radio stations in Mans- 
field, Ohio (No. 10049 [FM], No. 10050 
[AM]), and from the Commission’s action 
in ordering the application of the Fostoria 
Broadcasting Company for an AM station 
in Fostoria, Ohio (which was mutually ex- 
clusive of the proposed Mansfield AM sta- 
tion), to be placed in the pending file (No. 
10050). The Lorain Journal Company ap- 
peals from the Commission’s denial of its 
application for an AM station in Lorain, 
Ohio (No. 10051). 


We consider first the Mansfield Journal 
cases (Nos, 10049 and 10050). The Mans- 
field AM and FM applications were filed at 
different times, and were designated for sep- 
arate hearings. The FM application was to 
be heard along with the request of two other 
applicants for FM facilities in the same com- 


1 Mansfield originally objected to the sever- 
ance order in the FM proceedings, but since 
both the other FM applicants have voluntarily 
cancelled and abandoned their construction per- 
mits, that issue is moot. 

2 Objection is made in all three cases, by the 
appellants, to the consolidation within the Com- 
mission of the Lorain, Mansfield and Fostoria 
AM applications with tne Mansfleld FM appli- 
cation for the purpose of final argument and 
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munity, because only two FM frequencies 
were then available in that area. The AM 
application was to be heard along with the 
Fostoria and Lorain requests for licenses. 
After both the AM and FM hearings were 
completed, the Commission allocated an ad- 
ditional FM frequency to the area and 
severed the three applications for FM sta- 
tions." Mansfield’s FM application was con- 
solidated with the three AM applications for 
purposes of decision.’ 


The facts are as follows: The Mansfield 
Journal is the sole newspaper in the town 
of Mansfield, Ohio. The only other medium 
of mass communication in Mansfield is 
radio station WMAN, which is under differ- 
ent ownership than the newspaper and com- 
petes with it for local advertising. The 
Commission found that the Mansfield Jour- 
nal used its position as sole newspaper in the 
community to coerce its advertisers to enter 
into exclusive advertising contracts with 
the newspaper and to refrain from utilizing 
station WMAN for advertising purposes. It 
did this by refusing to permit certain adver- 
tisers, who also use the radio to sell their 
products, to secure regular advertising con- 
tracts or to place any advertisements in the 
newspaper whatever. The Commission found 
further that Mansfield had demonstrated a 
marked hostility to station WMAN by de- 
clining to publish WMAN’s program log 
and by failing to print any comments about 
the station unless unfavorable. The Com- 


determination. The basis of consolidation is 
convenience in hearing related issues. Since 
all three applications presented common or re- 
lated questions of fact and law, as will appear 
in this opinion, consolidation was conducive to 
workable administration, and we find that it 
was not prejudicial. Cf. United States v. Pierce 
Auto Freight Lines, 327 U. S. 515; Federal 
Communications Commission  v,. Pottsville 
Broadcasting Co., 309 U. S. 134, 138. 
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mission concluded that such actions were 
taken with the intent and for the purpose of 
suppressing competition and of securing a 
monopoly of mass advertising and news dis- 
semination, and that such practices were 
likely to continue and be reenforced by the 
acquisition of a radio station. The appli- 
cations of the Mansfield Journal therefore 
were rejected, the Commission holding that 
a grant to it would be inconsistent with the 
public interest, and that it was unqualified. 


[Objections of Applicant] 


Appellant raises several objections to this 
action by the Commission. First, it claims 
that the consideration of appellant’s competi- 
tive activities as a newspaper is beyond 
the jurisdiction of the Commission. Appel- 
lant argues that enforcement of the anti- 
trust laws is exclusively the province of 
other agencies and that the action taken by 
the Commission is an ultra-vires attempt to 
enforce these laws. Second, appellant con- 
tends that the Commission’s determination 
is equivalent to adjudicating appellant guilty 
of a crime without trial by jury and thus is 
violative of the Sixth Amendment. Third, 
it is claimed that refusal of a license to ap- 
pellant because it did not carry certain ad- 
vertisements and would not print certain 
news items constitutes an invasion of the 
freedom of the press, in violation of the First 
Amendment. Appellant also alleges that the 
findings were capricious and not supported 
by the evidence, and that appellant had no 
notice that such matters were going to be 
considered. We shall consider these con- 
tentions seriatim. 


In Federal Communications Commission v. 
Pottsville Broadcasting Co., 309 U. S. 134, 
137-38, the Supreme Court said: 


“In granting or withholding permits 
for the construction of stations, and in 
granting, denying, modifying or revoking 
licenses for the operation of stations, ‘pub- 
lic convenience, interest, or necessity,’ 
was the touchstone for the exercise of 
the Commission’s authority. While this 
criterion is as concrete as the complicated 
factors for judgment in such a field of 
delegated authority permit, it serves as a 
supple instrument for the exercise of dis- 
cretion by the expert body which Con- 
gress has charged to carry out its 
legislative policy. * * * The Communica- 
tions Act is not designed primarily as a 
new code for the adjustment of conflicting 
private rights through adjudication. Rather 
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it expresses a desire on the part of Con- 

gress to maintain, through appropriate 

administrative control, a grip on the dynamic 
aspects of radio transmission.” 

The criterion of public convenience, inter- 
est and necessity was not intended to permit 
the Commission to deny licenses arbitrarily. 
Federal Radio Commission v. Nelson Bros. 
Bond & Mortgage Co., 289 U. S. 266. Nor 
was it intended to relegate the Commission 
to the functions of a traffic policeman with 
power to consider merely the financial and 
technical qualifications of the applicant. 
National Broadcasting Co. v. Umted States, 
319 U. S. 190, 215-16. “An important ele- 
ment of public interest and convenience 
affecting the issue of a license is the ability 
of the licensee to render the best practi- 
cable service to the community reached by his 
broadcasts.” Federal Communications Com- 
mission v. Sanders Radio Station, 309 U. S. 
470, 475. “Inquiry into an applicant’s char- 
acter, as commonly understood, would cer- 
tainly be material.” Mester v. United States, 
70 F. Supp. 118, aff’d. 332 U. S. 749; see Fed- 
eral Communications Commission v. WOKO, 
Incr S295 US. °223,0229 wnt tact. chanacter 
is specifically set forth in the Communica- 
tions Act as a relevant consideration. 47 
U. S. C. A. §308. This does not mean 
that the Commission may set up some 
capricious standard of proper behavior which 
must have been complied with as a prereq- 
uisite to the granting of a license. But cer- 
tainly in determining whether a particular 
applicant should be permitted to operate 
so important and restricted a facility as a 
radio station, which reaches into the homes 
of so many people, it is appropriate that the 
Commission examine pertinent aspects of 
the past history of the applicant. 


The Commission has determined in the in- 
stant case that it is contrary to the public 
interest to grant a license to a newspaper 
which has attempted to suppress competi- 
tion in advertising and news dissemination. 
This would not appear to be a consideration 
conceived in whimsy but rather a sound 
application of what has long been the gen- 
eral policy of the United States. Congress 
intended that there be competition in the 
radio broadcasting industry. Federal Com- 
munications Commission v. Sanders Radio Sta- 
tion, 309 U. S. 470, 474-76. It is certainly 
not in the public interest that a radio station 
be used to achieve monopoly. 
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{Monopoly Evidence Cogmzable] 


Appellant argues that this amounts to en- 
forcement of the antitrust laws. But whether 
appellant has been guilty of a violation of 
these laws is not here in issue. The fact that 
a policy against monopoly has been made 
the subject of criminal sanction by Congress 
as to certain activities does not preclude 
an administrative agency charged with fur- 
thering the public interest from holding 
the general policy of Congress to be appli- 
cable to questions arising in the proper dis- 
charge of its duties. Whether Mansfield’s 
activities do or do not amount to a positive 
violation of law, and neither this court nor 
the Federal Communications Commission 
is determining that question, they still may 
impair Mansfield’s ability to serve the pub- 
lic. Thus, whether Mansfield’s competitive 
practices were legal or illegal, in the strict 
sense, is not conclusive here. Monopoly in 
the mass communication of news and adver- 
tising is contrary to the public interest, even 
if not in terms proscribed by the antitrust 
laws. 

It may be that appellant is contending that 
if the Commission’s findings of fact were 
correct, then appellant has violated the anti- 
trust laws, and that in such case the Com- 
mission is without jurisdiction to consider 
these matters. There is no merit in such a 
contention. It is provided in the Federal 
Communications Act itself that the Federal 
Communications Commission may refuse a 
license to any person who “has been finally 
adjudged guilty by a Federal court of un- 
lawfully monopolizing or attempting un- 
lawfully to monopolize, radio communication, 
directly or indirectly * * * or to have been 
using unfair methods of competition.” 47 
U.S. C. A. $311. The Mansfield Journal 
has not been convicted of any such violation. 
But the statute does not for that reason 
place the Journal’s past conduct with re- 
gard to monopoly and the antitrust laws be- 
yond the consideration of the Commission.® 
In Nattonal Broadcasting Co. v. United States, 
319 U. S. 190, Mr. Justice Frankfurter, 
speaking for the Court, said: 


“By clarifying in § 311 the scope of the 
Commission’s authority in dealing with 
persons convicted of violating the anti- 
trust laws, Congress can hardly be deemed 
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to have limited the concept of ‘public in- 
terest’ so as to exclude all considerations 
relating to monopoly and unreasonable re- 
straints upon commerce. Nothing in the 
provisions or history of the Act lends sup- 
port to the inference that the Commis- 
sion was denied the power to refuse a 
license to a station not operating in the 
‘public interest,’ merely because its mis- 
conduct happened to be an unconvicted 
violation of the anti-trust laws.” (p. 223) 


{Consideration Not Ultra-Vires] 


That case involved a suit by the Na- 
tional Broadcasting Company to enjoin en- 
forcement by the Federal Communications 
Commission of the Chain Broadcasting Regu- 
lations which it had promulgated. Those 
regulations were based upon a study made 
by the Commission from which it concluded 
that certain network practices tended toward 
monopolization of broadcasting time and fa- 
cilities, and unduly limited program content, - 
thus impairing the ability of both affiliated 
and non-affiliated stations to operate in the 
public interest. The regulations were attacked, 
among other grounds, upon the theory that they 
were beyond the Commission’s jurisdiction and 
were an ultra-vires attempt to enforce the 
anti-trust laws. The Supreme Court rejected 
that argument and cited with approval the 
Commission’s report as presenting the true 
basis for such regulations: 


“*The prohibitions of the Sherman Act 
apply to broadcasting. This Coinmission, 
although not charged with the duty of en- 
forcing that law, should administer its 
regulatory powers with respect to broad- 
casting in the light of the purposes which 
the Sherman Act was designed to achieve. 
... While many of the networth practices 
raise serious questions under the antitrust 
laws, our jurisdiction does not depend on 
a showing that they do in fact constitute 
a violation of the antitrust laws. It is not 
our function to apply the antitrust laws as 
such. It is our duty, however, to refuse 
licenses or renewals to any person who 
engages or proposes to engage in practices 
which will prevent either himself or other 
licensees or both from making the fullest 
use of radio facilities. This is the standard 
of public interest, convenience or neces- 
sity which we must apply to all applications 
for licenses and renewals... .’” (p. 223-4) 


§ “An inquiry which concerned itself with 
convictions for felonies or of crimes involving 
moral turpitude would be grossly inadequate. 
It might indeed be inadvisable trom the public 
viewpoint to entrust the operation of a radio 
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station to a person unworthy of belief and evi- 
dencing disregard for regulatory laws, even 
though he had never been convicted of a 
felony.’’ Mester v, United States, supra. 
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While the instant case involves the actual 
denial of a license rather than the validity 
of general regulations, we think the reason- 
ing of the National Broadcasting case con- 
trolling here. We hold, therefore, that it 
was fully within the Commission’s jurisdic- 
tion to hear evidence on the alleged monop- 
olistic practices of the appellant, regardless 
of whether or not such practices were spe- 
cifically forbidden by statute, and to deny 
the licenses upon its finding that such prac- 
tices had in fact taken place and were 
likely to carry over into the operation of the 
radio station.* 


[Guilt Not in Question] 


Mansfield alleges that the Commission’s 
finding of an intent and practice of supress- 
ing competition is equivalent to convicting 
the appellant of a crime, and that withhold- 
ing a license on the basis of such a finding 
is identical to the imposition of a penalty. 
Thus, it is claimed that the constitutional 
right to a trial by jury has been denied. We 
believe we have made it clear that the find- 
ings of the Commission do not constitute 
conviction of a crime or the equivalent. The 
ultimate matter in question was not whether 
Mansfield was innocent or guilty, but 
whether qualified or unqualified, and the 
appellant’s conduct was considered only in 
that regard. Nor does the withholding of a 
privilege, granted by the Government only 
to fully-qualified applicants, amount to a 
penalty, when there is sound basis for find- 
ing the applicant unfit. Federal Communica- 
tions Commission v. WOKO, Inc., 329 U. S. 
223. 

Appellant contends that to deny it a li- 
cense because it has refused to carry the log 
of station WMAN, or because it has refused 
to permit certain people to advertise, is to 
impinge upon the freedom of the press. We 
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think that the appellant misconceives the 
Commission’s holding. The Commission 
did not deny the license merely because the 
newspaper refused to print certain items or 
because it refused to serve certain adver- 
tisers, but rather because the Commis- 
sion concluded that those practices were 
followed for the purpose of suppressing 
competition. Similarly, it would appear that 
Mansfield was not denied a license because 
it was a newspaper, but because it used its 
position as sole newspaper in the community 
to achieve a monopoly in advertising and 
news dissemination. Such a denial does not 
constitute a violation of the First Amend- 
ment. In Associated Press v. United States, 
S20nUerS. Is Mir justice Black said: 


“That Amendment rests on the assump- 
tion that the widest possible dissemina- 
tion of information from diverse and an- 
tagonistic sources is essential to the 
welfare of the public, that a free press is 
a condition of a free society. Surely a 
command that the government itself shall 
not impede the free flow of ideas does 
not afford non-governmental combinations 
a refuge if they impose restraints upon 
that constitutionally guaranteed freedom. 
Freedom to publish means freedom for 
all and not for some. Freedom to publish 
is guaranteed by the Constitution, but 
freedom to combine to keep others from 
publishing is not.” (p. 20) 


Just as the First Amendment does not 
provide the press with immunity from the 
commands of the antitrust laws, so a news- 
paper, when it stands as an applicant for a 
radio license, may not rely on the First 
Amendment to compel the Federal Com- 
munications Commission to disregard pub- 
lic interest in considering its application. 
The mere fact of newspaper ownership has 
been held relevant in determining the qual- 
ifications of an applicant. Plains Radio Broad- 
casting Co. v, Federal Communications 


4In Southern Steamship Co. v. National Labor 
Relations Board, 316 U. S. 31, the Supreme 
Court, in a five-four decision, reversed an 
order of the NLRB which required an employer 
who had discharged certain seamen for labor 
activities to reinstate those men. The Board 
had found that the seamen had violated the 
mutiny laws, but exercising what it believed to 
be its discretion, ordered reinstatement. The 
Supreme Court in holding that the reinstate- 
ment order was improper, said: 

‘Tt is sufficient for this case to observe 
that the Board has not been commissioned to 
effectuate the policies of the Labor Relations 
Act so single-mindedly that it may wholly 
ignore other and equally important Congres- 
sional objectives. Frequently the entire scope 
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of Congressional purpose calls for careful ac- 

commodation of one statutory scheme to an- 

other, and it is not too much to demand of 
an administrative body that it undertake this 
accommodation without excessive emphasis 

upon its immediate task.’’ (p. 47.) 

The four dissenting Justices agreed that such 
accommodation was necessary, dissenting on 
the ground that the Board had discretion in 
such instances and that it had not been abused 
in the case presented. Apparently all nine Jus- 
tices agreed that congressional policies other 
than those expressed in the Labor Relations 
Act were not only permissible considerations 
but highly material to the Board’s determina- 
tion of cases before it. 
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Commission, 175 F. 2d 359 (App. D. C., 
1949). Surely then the way the newspaper 
is operated, in relation to other media of 
communication, is material. The Commis- 
sion did not, in any manner, attempt to 
censor the editorial policy of the newspaper. 
Its order does not require Mansfield to 
cease from any of the practices engaged in. 
The sole purpose of the Commission’s find- 
ings was to determine appellant’s qualifi- 
cations to become a licensee. As such they 
impinge on no right of the appellant. Any 
other conclusion would mean that a news- 
paper could never be denied a license be- 
cause of its past activities in the newspaper 
field, however detrimental to the public 
interest in the field of radio broadcasting. 
The mandate of the First Amendment does 
not preclude the Commission from consid- 
ering the competitive practices of appellant. 
Only by keeping the dissemination of news 
free from monopoly can the constitutional 
guarantees of free speech and free press 
ever be fully achieved. 


[Findings Asserted to be Capricious] 


Appellant also argues as error that the 
Commission’s findings of fact were capricious 
and unsupported by the evidence. Admit- 
tedly there was conflicting testimony by 
witnesses, with relative degrees of interest 
and disinterest in the particular controversy, 
as to whether the Mansfield Journal refused 
to enter into advertising contracts with cer- 
tain commercial firms because of their use 
of the radio station in the town. But it is 
clear that the newspaper itself exhibited a 
marked degree of hostility to the radio sta- 
tion, refusing to carry its log or any favorable 
reports about the station, and that at least 
certain of the advertisers of the city were 
deprived of newspaper space for reasons 
connected with their use of the radio. The 
credibility of the witnesses who testified to 
such practices is, of course, a question for 
the Commission. We have not ignored the 
views expressed by the two dissenting Com- 
missioners. But the record as a whole, in- 
cluding the testimony of the controlling 
stockholder of Mansfield, presents a sub- 
stantial basis for the Commission’s conclu- 
sion, and it is not the province of this court 
to disturb that determination. 

Appellant claims that it did not have 
reasonable notice that newspaper ownership, 
the competitive practices of the newspaper, 
and the relationship between it and station 
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W MAN, were to be in issue. In the desig- 
nation for the AM hearing it was specifically 
set forth that “the policies of the applicant 

. corporations [Mansfield and Lorain] 
with respect to exclusive advertising con- 
tracts, and whether such policies are to be 
pursued in the operation of the proposed 
stations” were to be considered. As the 
applicant corporations were newspapers, as 
the advertising practices were conducted by 
Mansfield as a newspaper, and as the prac- 
tices were directed at the competition offered 
by station WMAN, it would appear that 
such a designation was adequate. Further, 
appellant not only failed to object at the 
hearing to the evidence adduced by the Com- 
mission on such matters, but also introduced 
evidence in point. Designations for hearing 
like pleadings under modern procedure, are 
for the purpose of reasonably apprising the 
party of the issues involved, and are not to 
be struck down for non-prejudicial defi- 
ciencies. New York Cent. & H. R. R. Co. v. 
Interstate Commerce Commission, 168 Fed. 
131, 138-9; cf. N. L. R. B. v. Mackay Co., 
304 U. S. 333. Even if the designation for 
the AM proceeding was not as complete as 
might be desired, it is clear that appellant 
was at all times fully aware of the matters 
in issue. That the Commission’s final deci- 
sion reads in terms of monopolization of the 
media of mass communication and of adver- 
tising monopoly is not to take the case be- 
yond the issues framed and heard. There 
may be a semantic difference, but the under- 
lying problem was the same. 


Appellant presents a stronger case with 
reference to the FM proceeding. For there 
was in that proceeding no designation of 
such matters for consideration. The AM 
hearing, however, was conducted before the 
FM proceeding. Appellant consented to in- 
corporate the AM record into the FM pro- 
ceeding. We think that the whole record, 
considered in the light of these facts, indi- 
cates that the alleged lack of notice was not 
prejudicial, if not actually waived. In both 
the AM and FM proceedings, the hearing 
on Mansfield’s competitive practices was full 
and complete. Mansfield had ample oppor- 
tunity, which was availed of, to present its 
own witnesses in support of its claim of 
qualification and in rebuttal of adverse tes- 
timony. 


[Procedural Errors Not Injurious] 


The remaining question, in the Mansfield 
appeals, is largely procedural in character. 
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Mansfield objects to the Commission’s order 
(in No. 10050) placing the application of the 
Fostoria Broadcasting Company, which is 
mutually exclusive of the Mansfield AM ap- 
plication, in the pending file. We do not 
find that Mansfield is aggrieved by the Com- 
mission’s action in reference to the Fostoria 
application. Mansfield’s application has been 
denied on totally independent grounds, which 
this court has herein sustained. The fact 
that Fostoria’s application is mutually ex- 
clusive of Mansfield’s is now immaterial. 
Mansfield’s status has become that of a 
member of the general public. Simmons v. 
Federal Communications Commission, 79 U. S. 
App... G2 264, 145) F.2d. 578. 


With regard to No. 10051, in which the 
Lorain Journal was denied a license for an 
AM station: The denial was predicated on 
the grounds that there is a complete com- 
mon ownership and common control of the 
Lorain and Mansfield Journals, and that the 
same control which cannot be entrusted 
with a radio station in Mansfield cannot be 
entrusted with a radio station in Lorain, as 
it is likely to abuse its power in either situa- 
ation. While these two newspapers were 
separate corporations, with separate editorial 
staffs, and located in communities over fifty 
miles part, the record shows that one 
family owns all of the stock in both corpo- 
rations and that the owners took very active 
part in the control and policy formulation 
of the newspapers. We think the Commis- 
sion was entitled to ascertain, and base its 
findings upon, the true locus of control. It 
could properly conclude that what had oc- 
curred in Mansfield was indicative of what 
might occur under similar circumstances in 
Lorain. 

This is not to disregard the fact that the 
two newspaper companies conduct separate 
businesses. It is rather to recognize that 
the true applicant in each of these cases is 
the same individual, or group of individuals, 
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and that the Commission is empowered to 
consider the conduct and history of the ap- 
plicant before deciding to grant the benefits 
represented by a broadcasting license. The 
Commission, in the words of Chief Justice 
Marshall, is entitled to “look beyond the 
corporate name, and notice the character of 
the individual.” Bank of the United States 
v. Deveaux, 5 Cranch. 61 (U. S. 1809), at 90. 
To carry out statutory objectives, it is fre- 
quently necessary to seek out and give 
weight to the identity and characteristics of 
the controlling officers and stockholders of 
a corporation. Daimler, Lid., v. Continental 
Tyre & Rubber Co. (Great Britain), Ltd. 
[1916], 2 A. C. 307; Cherry Cotton Mills, Inc. 
v. United States, 327 U. S. 536; Consolidated 
Realty Co. v. Dyers, Fimshers & Bleachers 
Federation, 137 N. J. Eq. 413, 45 A. 2d 132; 
cf. Federal Communications Commission v. 
WOKO, Inc., supra; McCaskill Co. v. United 
States, 216 U. S. 504, 514-15; Pepper v. Litton, 
308 U. S. 295; United States v. Hare, 153 F. 
2d 816 (C. C. A. 7), cert, denied 328 U. S. 
836. In the present situation the problem 
before the Commission is not whether the 
two newspaper companies constitute sep- 
arate entities; it is rather a question of the 
probable conduct of the applicants as li- 
censees. The Commission’s considered opinion 
as to that probable conduct appears to us 
based on sufficient evidence. This court will 
not disturb it. 


Other objections raised (in No. 10051) by 
appellant Lorain Journal are identical to 
those raised by the Mansfield Journal and 
must be disposed of on the same basis. 


[A firmed] 


Upon examination of the record we find 
no reversible error. The decisions of the 
Federal Communications Commission in all 
three cases are therefore 


Affirmed. 


[| 62,556] Bascom Launder Corp. et al. v. Telecoin Corp. 
In the United States District Court for the Southern District of New York. Civil 


No. 49-412. January 18, 1950. 


Sherman Antitrust Act 


Procedure—Class Actions—Representation Permitted Where Unwieldy Number of 
Parties Have Similar Claims.—In an action brought to recover treble damages for viola- 
tions of the antitrust laws, it is permitted that the complaint be amended to present a 
class action representing a large number of “Launderette” establishments each of which 
claims similar relief, 

See the Sherman Act annotations, Vol. 1, J 1640.211. 
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Courts—Powers and Jurisdiction of Federal Courts—Refusal to Stay Action in State 
Court-—Where it would be possible in an antitrust action in a federal court to recover as 
damages certain royalty sums required to be paid in a state court judgment to the opposing 
party, this right is not sufficient authorization for the federal court to stay the action of 
the state court before judgment, in the absence of statutory power to do so, and in the 
absence of necessity thus to aid the federal court’s jurisdiction in the protection of its 


own judgments. 


See the Sherman Act annotations, Vol. 1, J 1640.529. 


For the plaintiffs: 


For the defendant: 
of counsel). 


Cox, D. J.: These are motions by plain- 
tiffs for orders (1) permitting them to 
amend their complaint so as to convert it 
into a class action under Rule 23 (a) (3); 
(2) staying defendant from prosecuting cer- 
tain actions in the New York State courts 
against plaintiffs to enforce so-called fran- 
chise agreements; (3) directing defendant's 
officers and employees to answer certain 
questions upon their examinations before 
trial, and (4) protecting plaintiffs’ interests 
by expediting such examinations. 


The action is brought under the Sherman, 
Clayton, and Robinson-Patman Acts, to re- 
strain continuing violations by defendant of 
those Acts and to recover treble the dam- 
ages each plaintiff has suffered as a result 
of such violations, including reasonable at- 
torneys’ fees. The action was originally 
brought by four plaintiffs. By order of 
Judge Clancy, dated October 13, 1949, 
twelve additional parties were permitted to 
intervene as plaintiffs. All are represented 
by the same attorney, who now clainis that 
he also represents fourteen others having 
claims similar to those of the original four, 
and who wish him to represent them and to 
have the action converted into a class action 
so that the present sixteen plaintiffs may 
represent all those who have claims similar 
to theirs. Plaintiffs’ attorney also states 
that there are about 750 whose claims are 
similar to those of the present plaintiffs, 


1. Rule 23 (a) authorizes the court to 
permit one or more members of a class, who 
will fairly insure the adequate representa- 
tion of all, to sue on behalf of all when the 
members of the class are so numerous as 
to make it impracticable to bring them all 
before the court, and when the character 
of the right sought to be enforced for the 
class is “several and there is a common 
question of law or fact affecting the several 
rights and a common relief is sought”. 


Arnold George Malkan. 
Hawkins, Delafield & Wood (Clarence Fried and John Riley, 


Without going into details, it is apparent 
from the amended complaint, served after 
Judge Clancy’s order, that the situation re- 
ferred to in the Rule exists here. See Weeks 
vw. Bareco Oil. Cos We Giz. 4125 yb 2d aSA. 
Plaintiffs may, therefore, further amend 
their complaint so as to convert the action 
into a class action, 

2. Plaintiffs, however, are not entitled to 
an order staying defendant from prosecuting 
actions against them pending in the State 
courts. These actions are stated to be for 
the recovery of rental fees and for goods 
sold and delivered under contracts between 
defendant and them. Plaintiffs claim that 
these contracts violate the Anti-trust laws 
and are void. But this court cannot stay 
preceedings in a State court, except as ex- 
pressly authorized by an Act of Congress, 
or where necessary in aid of its own juris- 
diction, or to protect or effectuate its own 
judgments. (Section 2283, Rev. Title 28, 
U.S. Code.) The fact that, if plaintiffs are 
successful here, they may recover, as part of 
their damages, the amounts which they may 
be required to pay to defendant under any 
such State court judgments, does not justify 
this court in staying the prosecution of such 
State actions. 


3. I think that the questions asked of de- 
fendant’s president and objected to by de- 
fendant’s counsel should be answered, even 
though they relate to a period prior to 1942. 
I also think that the other information 
sought by plaintiffs should be furnished. 
This is particularly true in an action of this 
character, where a showing of the prior his- 
tory may become important. 


4. Plaintiffs offer no good reason for an 
order expediting their examination of de- 
fendant’s officers and other witnesses. Ad- 
journments are often necessary, and those 
which took place here seem to have been 
justified. 
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[{[ 62,557] United States v. E. I. duPont de Nemours and Co., General Motors Corp., 
United States Rubber Co., Christiana Securities Co., Delaware Realty & Investment Corp., 
Pierre S, duPont, Lammot duPont, and Irenee duPont. 


; In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 49 C 1071. January 26, 1950. 


Sherman Antitrust Act 


_Procedure—Transfer of Cause for Trial—Denied Where Substantial Increase In Con- 
venience Not Shown.—A motion to transfer a cause for trial in another district for the 
convenience of the parties and witnesses and in the interest of justice is denied when the 
companies involved as defendants are variously located in three separate cities with 
offices of related companies and other outlets in the district of original venue, where the 
alleged violations of law complained of occurred in many different places, and where the 
availability of transportation to the requested seat of trial is no better than that to the 


original court. 


See the Sherman Act annotations, Vol. 1, { 1610.2801. 
For the plaintiff: Melville C. Williams, Chicago. 


For the defendants: 


Pope & Ballard, of Chicago; Root, Ballantine, Harlan, Bushby, 


Palmer, Richards, Layton & Finger, of Wilmington, Delaware. 


Memorandum 


Watter J. LaBuy, Judge: [Digest] De- 
fendants have filed a motion pursuant to 
Section 1404 (a) of the Judicial Code (28 
U.S. C.) to transfer the above cause of action 
to the United States District Court for the 
District of Delaware. The complaint alleges 
defendants entered into a combination and 
conspiracy to restrain and monopolize in- 
terstate trade and commerce in violation of 
Sections 1 and 2 of the Sherman Act (15 
U. S. C. A.) and Section 7 of the Clayton 
Ace (15: U.S. CA. Sec) 18): 

Briefly, the violations charged against the 
duPont interests are (1) the creation in 
1915 by members of the duPont family of 
Christiana Securities and Delaware Realty 
as personal holding companies for the sole 
purpose of perpetuating family control over 
the duPont company and its policies; caus- 
ing the duPont Company to acquire control 
of General Motors and United States Rub- 
ber; (2) agreeing to enhance the size, power 
and market control of duPont Company, 
General Motors and United States Rubber 
at the expense of competitors; and (3) 
agreeing to utilize control of the duPont 
Company, General Motors and United States 
Rubber in such a way as to eliminate com- 
petition among themselves. 


[Venue Properly Laid] 


It is agreed that venue is properly laid in 
the Northern District of Illinois since the 
venue section of the antitrust laws provides 
that suit against a corporation “may be 
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brought not only in the judicial district 
whereof it is an inhabitant, but also in any 
district wherein it may be found or transact 
biusiness:mni(15) Wins GeeAySecs 22.) 


Section 1404 (a) of the Judicial Code pro- 
vides as follows: 


“(a) For the convenience of parties and 
witnesses, in the interest of justice, a dis- 
trict court may transfer any civil action 
to any other district or division where it 
might have been brought.” 


Submission of the question of forum non 
conventens is based upon the supporting and 
opposing affidavits of the parties. Three 
guides are set forth in the section (1) con- 
venience of parties, (2) convenience of wit- 
nesses, and (3) interests of justice. 


In opposing this motion the government 
alleges the investigation of defendants was 
initiated in its Midwest office at Chicago, 
that the preliminary stages of the investiga- 
tion were conducted from that office, the 
grand jury proceedings preceding the filing 
of the complaint were conducted in this dis- 
trict and division, the documents obtained 
as a result of the investigation are in Chicago, 
there is no office of the antitrust division in 
Wilmington, Delaware, and the entire per- 
sonnel of the Chicago office would have to 
be transferred to Delaware. Other affidavits 
submitted by the government show listings 
in the Chicago telephone directory of several 
hundred offices, sales agencies, dealers, and 
suppliers, etc., as well as important manu- 
facturing plants operated by some of the 
defendants in the Chicago area. Also sub- 
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mitted is an affidavit showing convenience of 
air and rail transportation and comparative 
travel time between Chicago and Detroit, 
Detroit and Wilmington, New York and 
Chicago, Wilmington and Chicago, for the 
transportation of records and witnesses. 


[Defendants Widely Scattered | 


Defendant, E. I. duPont de Nemours and 
Company is a Delaware corporation with its 
principal place of business in Wilmington, 
Delaware. The affidavit of its counsel and 
secretary assert that the great bulk of the 
records that will be essential to the defense 
of this action are maintained in the normal 
course of business in Wilmington, Delaware. 

Christiana Securities Company and Dela- 
ware Realty and Investment Corporation 
are Delaware corporations having their 
principal place of business in Wilmington, 
Delaware. It is pertinent to note that the 
affidavit of Willis L. Hotchkiss discloses 
that these two corporations employ jointly 
but two persons and the records of Christiana 
are contained in six filing drawers. This 
fact is not controverted by defendants. 


The three individual defendants, Pierre S. 
duPont, Lammot duPont and Irenee duPont 
and 90% of the members of the duPont 
family reside in the vicinity of Wilmington, 
Delaware. 

General Motors Corporation is a Dela- 
ware corporation and has its administrative 
and executive offices in Detroit, Michigan 
and New York City. It is stated its Board 
of Directors and important committees meet 
in New York City. The government’s affi- 
davit asserts, and it can be judicially noted, 
that General Motors’ main center is Detroit, 
Michigan where the hub of its manufactur- 
ing and merchandising activities is centered. 
It is evident, too, that material records per- 
taining to the issues involved in this cause 
are located in Detroit. In any event the 
records and witnesses would have to be 
transported either to Wilmington or Chicago 
and the court observes that Detroit is geo- 
graphically nearer to Chicago than to 
Wilmington. 

United States Rubber is a New Jersey 
corporation with its principal place of busi- 
ness located in New York City. Its activi- 
ties and its products are alleged to dovetail 
extensively into General Motors operations 
and products. Its records and witnesses 
would have to be transported either to 
Wilmington or Chicago. 
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It is to be noted the activities of the du- 
Pont Company which allegedly violate the 
antitrust laws arise in its association with 
General Motors, with General Motors in 
other enterprises, in association with United 
States Rubber, and United States Rubber 
with General Motors. 

Considering convenience of witnesses, the 
affidavits of defendants disclose on behalf of 
the duPont Company that it may be neces- 
sary to call “upwards of 50 witnesses,’ most 
of these prospective witnesses being present 
or former officers or directors of the duPont 
Company. The government states that there 
is no allegation that a single one of the di- 
rectors or individual defendants would be 
called as a witness. No definite statement 
is made by any of the parties as to the 
number and residence of the witnesses to 
be called and at this stage of the proceed- 
ings the court recognizes that none can be 
made with any degree of accuracy. ‘There- 
fore, with regard to convenience of wit- 
nesses, the court can only speculate whether 
Chicago or Wilmington will be more con- 
venient for a majority of the witnesses who 
will be called to testify for the plaintiff and 
the defendants. 


[Difficulty in Balancing Conveniences] 


The court is here confronted with the 
same dilemma referred to by the Supreme 
Court of the United States in the National 
City Lines case, 334 U. S. 573, 591, wherein 
the court stated that application of the doc- 
trine of forum non conveniens is difficult 
where the violations charged are nationwide 
and the defendants are numerous companies 
widely scattered in location of their princ- 
ipal offices and places of carrying on business. 

It is self-evident that whether this case is 
tried in the forum chosen by the goyern- 
ment or at any of the principal places of 
business of any of the defendants, some of 
the parties will be inconvenienced. The 
choice of venue is to be determined by a 
preponderance of the facts and the burden 
is on the moving party. To attempt to re- 
solve the niceties involved in balancing the 
relative conveniences and inconveniences of 
all of the parties to any degree of certainty, 
resort must be had to an apothecary’s scale 
and a crystal ball; neither of which imple- 
ments are available to this court. 

The over-all picture presented leads the 
court to the conclusion that a transfer of 
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this action from Chicago to Wilmington for 
trial would probably cause as much incon- 
venience to some of the parties and their 
witnesses as it would convenience others, 
and a transfer would not be in the interest 
of justice 
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[Motion Denied] 


The motion for a transfer of this cause 
from the Northern District of Illinois to the 
District of Delaware under Section 1404 (a) 
of the Judicial Code is hereby overruled. 
An order has this day been entered in ac- 
cord herewith. 


[f 62,558] The Sheldon-Claire Co. v. Judson-Roberts Co., Inc. and Ed Davis, also 


known as E. D. Davis, and Arthur Sadow. 


In the United States District Court for the Southern District of New York. Civil 50-36. 


January 25, 1950. 


Sherman Antitrust Act 


Procedure—Counterclaims—Pleading Abuse of Legal Monopolies—Where a plaintiff 
brings an action upon a legal monopoly, the defendant, in order to make a good counter- 
claim, must show specific overt acts constituting abuse of that monopoly, and must show 


injury to itself. 


The non-abusive practice of such a legal monoply does not destroy com- 


petition or create monopoly in an unlawful manner. 
See the Sherman Act annotations, Vol. 1, § 1270.101, 1640.125. 


Procedure—Amendment of Pleadings before Response.—A motion to strike new alle- 
gations in a counterclaim is denied where the amendment is made before the opponent has 


filed responsive pleadings thereto. 


See the Sherman Act annotations, Vol. 1, J 1640.621. 


Memorandum 


SAMUEL H. KaurMavy, D. J.: [Digest] The 
motion to strike the second counterclaim of 
defendant Judson-Roberts is granted. As- 
suming that this claim could have been 
repleaded without leave of court after its 
dismissal, it is still objectionable. 


In his opinion of October 11, 1949, Judge 
Coxe said: 


“The acts, policies and practices alleged 
do not tend unlawfully to destroy com- 
petition or to create a monoply under the 
Sherman Anti-Trust Act. If plaintiff’s 
copyrights are valid, as I must assume 
them to be for present purposes, it has 
the monoply afforded by the Copyright 
Act, regardless of the Sherman Act. Mere 
statements and threats do not constitute vio- 
lations of the Sherman Act. Specific overt 


acts must be pleaded as well as some 
specific injury to Judson’s business or 
property. The conclusory allegation that 
continuance of these acts, policies and 
practices will ‘utterly ruin and destroy 
the defendants’ business, property, good- 
will and prestige’ is insufficient.” 


The amended pleading is subject to the 
same criticism. 


The motion to strike subdivisions (f), 
(g), (k), (p) and (q) of paragraph Fif- 
teenth of the second counterclaim of Dayis 
is denied. The addition of the new allega- 
tions is permissible. Rule 15 (a) of the 
Federal Rules of Civil Procedure permits 
an amendment “as a matter of course” be- 
fore a responsive pleading is served. 


Settle order on notice. 


[] 62,559] United States v. Scott & Williams, Inc. and Ralph E. Thompson. 
In the United States District Court for the Southern District of New York. Civil 


54-358. January 26, 1950. 


Sherman Antitrust Act 


Procedure—Transfer of Cause for Trial—Balance of Convenience.—Where the con- 
venience of government witnesses is best served by trial in the court of original venue, 
where defendants’ convenience in conducting their business would be disturbed less by 
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transfer to another district for trial, and where the activities alleged by the government 
to be nnlawful take place over a large area, it is held that a favorable balance of convenience 
in transfer to another district is not shown in a sufficiently substantial manner, and the 


motion of the defendants to that end is denied. 


See the Sherman Act annotations, Vol. 1, J 1610.2801. 


For the plaintiff: Melville C. Williams and Lester L. Jay, Special Assistants to the 
Attorney General, and John V. Leddy, Special Attorney. 


For the defendants: Sullivan & Cromwell (Inzer B. Wyatt, of counsel). 


Irvinc R. KaurMan, D. J.: [Digest] The 
defendants herein have moved to transfer this 
action to the District Court for the District 
of Massachusetts, pursuant to Section 1404 
(a) of Title 28 of the United States Code, 
which provides that 

“For the convenience of the parties and 
witnesses, in the interest of justice, a dis- 
trict court may transfer any civil action 
to any other district or division where it 
might have been brought.” 

This is an anti-trust suit and the complaint 
alleges that the corporate defendant, Scott & 
Williams, and its president, Ralph E. Thomp- 
son, have combined and conspired beginning 
in or about 1917 to restrain and monopolize 
interstate trade and commerce in seamless 
hosiery machinery and to restrain foreign 
commerce in said hosiery machinery in vio- 
lation of Sections 1 and 2 of the Sherman 
Act; the complaint prays for such equitable 
relief as may be necessary to terminate said 
monopoly and dissipate its effects . It has been 
held that Section 1404 (a) is applicable to civil 
suits by the Government against corporations 
under the anti-trust laws. United States v. 
National City Lines, 337 U. S. 78 (1949). The 
question before the Court is whether the de- 
fendants have made such a special showing of 
justification for transfer of this action to Mas- 


sachusetts as to-satisfy the requirements of 
Section 1404 (a). 


[Different from Forum Non Conveniens] 


The Reviser’s Notes with reference to 
Section 1404 state that “Subsection (a) was 
drafted in accordance with the doctrine of 
forum non conveniens, permitting transfer to 
a more convenient forum, even though the 
venue is proper.” These Notes carry great 
weight in the construction of the Section 
(See United States v. National City Lines, 337 
U. S. 78, 81 (1949); Ex Parte Collett, 337 
U.S. 55, 57-8 (1949), and on the basis of those 
Notes it would seem that Section 1404 (a) 
is but a codification of the doctrine of forum 
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non conveniens. However, the Court is in 
agreement with Judge Ryan, who, in the 
recent case of Ferguson v. Ford Motor Com- 
pany, Civil No. 44-482, S. D. N. Y. January 
6, 1950, construing Section 1404 (a) stated that 


“c 


. . . the remedy available under Section 
1404 (a)—i.e. transfer—differs from and is 
less harsh than the remedy available under 
forum non conveniens—i.e. dismissal . . .” 


Go 1) 
and that: 


“|. the court in the course of balancing 
the various factors which must be ex- 
amined to determine the availability of a 
remedy, as set forth in the Gulf Oil case, 
supra, will give different emphasis to those 
factors .. . and require less of a showing of 
“abuse of process” while being more willing 
to grant relief on a showing of inconven- 
LenCewmm (oemlule) 


The criteria that are relevant in this case 
are: 


(1) the relative ease of access to sources 
of proof; 

(2) the convenience and cost of obtaining 
willing witnesses; 

(3) the effect of a prolonged trial in New 
York on defendants’ business and 


(4) the various public interests involved. 


It is difficult to catalogue the circum- 
stances which will justify or require either 
granting or denying the remedy of transfer, 
and therefore much is left to the discretion 
of the Court. See Gulf Oil Corp. v. Gilbert, 
supra, at p. 508. Furthermore a movant for 
relief order 1404 (a) must show a preponder- 
ant balance in his favor, for it is only the 
exceptional case which merits relief under this 
section. Ferguson v. Ford, supra, p. 12; cf. 
Gulf Oil Co. v. Gilbert, 330 U. S. 501 (1947), 
at pp. 508-9. As Judge Ryan said in Ferguson 
v. Ford, supra, at p. 13: 


“A strong balance in favor of the movant 
must still be shown, although as above indi- 
cated, that balance is less than that required 
under forum non conveniens,” 
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[Decisions as to Convenience] 


Getting to the merits of the motion in this 
case, the hearing and moving papers sub- 
stantiate the following facts: 

(1) Access to sources of proof: 

The defendant Scott & Williams has its 
statutory principal office in Boston and some 
of its officers reside there. However the 
factory of Scott & Williams is at Laconia, 
New Hampshire, approximately 100 miles 
from Boston. The defendant corporation 
also states that its records are in Boston or 
in Laconia, and the Court cannot tell whether 
the records would be located in Boston if 
the action were to be transferred there, or 
whether the records would have to be trans- 
ported a distance of 100 miles from Laconia 
to Boston. Furthermore, the defendant Scott 
& Williams has a substantial sales office in 
New York City, in which 18 persons headed 
by a vice-president of Scott & Williams are 
employed, and it has not been shown that 
records located in this office will not be 
needed in the action. 


(2) Convenience of witnesses: 


In this case there is no question of the avail- 
ability of compulsory process for the attend- 
ance of unwilling witnesses. Compulsory 
process is available to compel witnesses to 
come from any part of the United States, 
15 U.S. C. Section 23. 


As to willing witnesses, it is true that no 
claim is made that any prospective witness 
resides or has an office in the Southern Dis- 
trict of New York. Of the principal pro- 
spective witnesses for the defendants, three 
live in Boston, two in Laconia, and one. in 
Florida. Admittedly, these witnesses would 
find it more convenient to testify in Boston 
than in New York. 

On the other hand, the plaintiff anticipates 
calling twenty to thirty witnesses from the 
Southeastern States, and it would undoubt- 
edly be more convenient for them to come 
to New York than to travel to Boston for 
the trial. 

(3) Effect of a prolonged trial on Scott & 
Williams’ business: 

The defendants contend that if the action is 
transferred to Boston, the business of Scott 
& Williams would not be seriously impaired 
since some of its officers could transact busi- 
ness from their Boston offices, and even make 
short trips to Laconia. 

The Boston counsel for Scott & Williams, 
in one of the moving affidavits, estimates that 
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the trial of this action may require more than 
a month. This is not an unduly long time for 
trial in the Federal Court; furthermore, the 
principal witnesses for the defendants will 
not testify simultaneously. Scott & Wil- 
liams has an office in New York, and the 
officers of Scott & Williams can use that 
office while in New York for the transaction 
of the company’s business. 

(4) Public Interest: 

Section 1404 (a) requires that the transfer 
be “in the interest of justice”. 

The defendants feel that the public in- 
terest requires that this action be transferred 
to Boston by reason of the less congested 
condition of the trial calendars there. While 
this element may be considered, this Court does 
not believe that great weight should be given 
to it. Because of the generally recognized con- 
gested calendar conditions existing in this 
district, practically all applications under 
Section 1404 (a) would have to be granted, 
were this consideration to receive major 
recognition by the Court. 


[Venue Statute Not Repealed| 


In evaluating the public interest in a trans- 
fer of this action, weight must be given to 
the venue privilege afforded plaintiff by the 
antitrust laws. Section 12 of the Clayton 
Act, 15 U. S. C. Section 22, provides that: 


“Any suit, action, or proceeding under 
the antitrust laws against a corporation 
may be brought not only in the judicial 
district whereof it is an inhabitant, but 
also in any district wherein it may be 
found or transacts business...” 

That special venue statute has not been re- 
pealed by the enactment of Section 1404(a), cf. 
Ex Parte Collett, supra, and it is only abuses 
of the special venue privilege which Section 
1404 (a) purports to correct. Ferguson v. 
Ford, supra, p. 14. It is not denied that the 
corporate defendant is “doing business” in this 
district to such an extent as to make it 
subject to the venue provisions of Section 12 
of the Clayton Act. It is the opinion of this 
Court that defendant Scott & Williams has 
a substantial business connection with this 
district, and that there is, therefore, no ele- 
ment of “shopping” in plaintiff’s choice of a 
forum in the case. If defendants’ contention 
that the case should be transferred to the 
district where Scott & Williams’ principal 
office is located is a correct one, the special 
venue provisions would, in effect, be nullified. 
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Another factor to be considered is that in 
antitrust cases the violations charged are 
commonly nation-wide in scope and impact. 
The present action, as shown by the nature 
of the charges made in the complaint, is a 
case of national significance, rather than the 
localized one, which defendants’ counsel 
contends it is. The complaint alleges that 
the corporate defendant controls eighty-five 
per cent of the production and sale of seam- 
less hosiery machinery in the United States, 
and there are several hundred hosiery knitting 
mills in various parts of the United States, 
most of which are actual or prospective pur- 
chasers of defendant Scott & Williams’ prod- 
ucts. Surely then, it cannot truly be said that 
there is little interest in this action outside 
of the District of Massachusetts. That the 
controversy is not a local one is a factor 
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which must weigh heavily in the decision of 
this Court. Ferguson v. Ford, supra, p. 25. 
Both parties in this action contend that 
their counsels’ interests would best be served 
by transferring or not transferring the ac- 
tion, as the case may be. The Court does 
not believe that this is to be considered as 
a factor in deciding a motion under Section 
1404 (a). No provision is made in Section 
1404 (a) for the convenience of counsel. 


[Motion to Transfer Denied] 


Defendants have not established a suffi- 
cient preponderance or strong balance in 
their favor which is necessary for a transfer 
pursuant to Section 1404 (a). 


Defendants’ motion to transfer denied. 


[ff 62,560] De Luxe Theatre Corp. v. Balaban and Katz Corp., et al. 
In the United States District Court for the Northern District of Illinois, Eastern 


Division. No. 47 C 889. January 26, 1950. 


Sherman Antitrust Act 


Procedure—Sufficiency of Allegations—Immateriality—A paragraph containing alle- 
gations of historical interest in the moving picture distribution and exhibition business 
is retained, against a motion to strike because immaterial, even though some of the 
allegations are conclusory. Since violations of the antitrust laws are almost invariably 
proved inferentially, allegations of such background material are pertinent in indicating 
opportunity and motive for alleged violations. However, other paragraphs attempting 
to establish a prima facie case by incorporation of other decisions against the same 
defendants are stricken where the incorporated decisions are not applicable either because 
they were consent decrees or were private suits with parties not identical with those 


of the instant case. 


See the Sherman Act annotations, Vol. 1, J 1640.125, 1640.614. 


Memorandum and Order 


CAMPBELL, District Judge: [Digest] Plain- 
tiff brought this action, seeking damages 
and injunctive relief, for the alleged viola- 
tions by defendants of Sections 1 and 2 of 
the Sherman Anti-Trust Act (15 U.S. CA. 
1, 2). Plaintiff, a so-called neighborhood 
movie house, charges, among other things, 
in its complaint that the defendants violated 
the Act by engaging in such practices as 
block booking; forcing of short subjects and 
news reels; arbitrary designation of play 
dates; protection and clearance; arbitrary, 
unconscionable and discriminatory film ren- 
tals; and minimum admission prices. All 
defendants filed answers to the complaint 


and, simultaneously, defendants Balaban 
and Katz Corporation and Paramount Pic- 
{ 62,560 


tures, Inc. moved to strike Paragraphs 18, 
24 and 25 of the complaint as being imma- 
terial. It is on these motions that the cause 
is now before the Court. 


The subject paragraphs contain the fol- 
lowing allegations: 


“18. The City of Chicago was one of 
the first cities in the United States where 
motion pictures were exhibited to the 
public. In the early 1900’s motion pic- 
tures were being exhibited in the City of 
Chicago, both in the downtown business 
district, hereinafter referred to as the 
‘Loop’, and in the outlying business and 
residence districts, hereinafter referred to 
as ‘neighborhood theatres’. Several small 
motion picture studios were active in the 
early 1900’s in the City of Chicago and 
the business of exhibiting motion Pictures 
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spread rapidly throughout the city. The 
defendant, Balaban and Katz corporation, 
a Delaware corporation, was organized 
and the management of said corporation 
proceeded to acquire, either by purchase 
or by building, most of the large movie 
houses in the Loop and in the neighbor- 
hoods. Over a period of years the stock- 
holders of Balaban and Katz Corporation 
acquired stock interests in some of the 
other defendant producers and distrib- 
utors. As a result of the acquisition of 
such stock the defendant, Balaban and 
Katz Corporation, has been enabled to ac- 
quire such influence and power that it 
now owns and controls most, if not all of 
the metropolitan deluxe motion picture 
houses in downtown Chicago.” 
ale. ase 


“24. On July 20, 1938, the United 
States of America filed a suit in equity 
in the District Court of the United States 
for the Southern District of New York, 
in cause numbered Equity No. 87-273 en- 
titled ‘United States of America, Plaintiff, 
v. Paramount Pictures, Inc., et al., defend- 
ants, charging the defendants or their 
privies in substance with the same viola- 
tions of Sections 1 and 2 of the, Sherman 
Anti-Trust Act as are charged in this 
complaint against the same defendants or 
their privies. On June 11, 1946, a Three 
Judge Statutory Court filed its memoran- 
dum as reported in 68 Fed. Supp. 323-359, 
making certain findings and conclusions. 
This memorandum is incorporated herein 
and made a part hereof. On December 
31, 1946, the said District Court filed a 
final decree in said cause. Plaintiff states 
the said adjudication conclusively deter- 
mines the issues in this complaint in favor 
of the plaintiff and that defendants are 
estopped from relitigating any of the 
issues so previously adjudicated.” 

x Ok OX 


“25. On the 28th day of July, 1942, a 
suit was filed in the District Court of the 
United States for the Northern District 
of Illinois entitled Bigelow, et al. v. RKO 
Pictures, et al., Equity No. 4525, reported 
subsequently in 150 Fed. 2nd 877 (the 
decision of the Circuit Court of Appeals 
for the 7th Circuit) and 327 U. S. 251 
(the decision of the United States Su- 
preme Court). On October 16, 1946, this 
Court made and entered its final decree 
in said cause. Plaintiff incorporates 
herein and makes a part hereof the afore- 
said opinions in the two decisions of this 
cause. Plaintiff also requests this court 
to take judicial notice of the files and 
records of said cause in this court. Plain- 
tiff states that the said adjudications con- 
clusively determine the issues raised in 
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its complaint in favor of plaintiff and that 
defendants are estopped from relitigating 
any of the issues so adjudicated.” 


It must be remembered that almost in- 
variably violations of the Anti-Trust laws 
are proved inferentially. In the instant 
case, the defendants have been charged with 
a conspiracy to violate those laws, and the 
matter set forth in Paragraph 18 would tend 
to indicate an opportunity and a motive for 
engaging in such a conspiracy. 

Paragraphs 24 and 25 of the complaint 
are not, however, subject to the same pro- 
tections. Apparently, plaintiff seeks to in- 
voke 15 U. S. C. A. 16 to effect their 
retention, but is prevented from so doing 
by those very provisions. The pertinent 
portion of that section provides: 


“A final judgment or decree rendered 
in any criminal prosecution or in any suit 
or proceeding in equity brought by or on 
behalf of the United States under the 
antitrust laws to the effect that a defend- 
ant has violated said laws shall be prima 
facie evidence against such defendant in 
any suit or proceeding brought by any 
other party against such defendant under 
said laws as to all matters respecting 
which said judgment or decree would be 
an estoppel as between the parties 
thereto: Provided, This section shall not 
apply to consent judgments or decrees 
entered before any testimony has been 
taken. ae 
At the time this action was commenced, 
the case of United States v. Paramount Pic- 
tures, Inc., Equity No. 87-273, referred to in 
Paragraph 24 of the complaint, was on ap- 
peal to the United States Supreme Court. 
It follows, therefore, that no final judg- 
ment or decree had been entered in the 
cause which would constitute prima facie 
evidence here. Furthermore, the Supreme 
Court (334 U. S. 131) remanded the cause 
to the District Court for further proceed- 
ings, whereupon Paramount Pictures, Inc. 
and other defendants therein entered into 
a consent decree with the United States 
before any testimony had been taken. By 
so doing, Paramount brought itself within 
the proviso of Section 16 set forth above. 

Clearly, the case of Bigelow et al. v. RKO 
Pictures, et al. referred to in Paragraph 25 
of the complaint, creates no estoppel against 
the defendants in the present suit, since the 
alleged estoppel lacks the requisite mutual- 
ity. The doctrines of res adjudicata and 
estoppel by judgment are inapplicable un- 
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less the same parties have had their day in 
court touching the matter litigated and un- 
less the judgment is equally available to 
both parties. 

For the above reasons, the motions of 
defendants Balaban and Katz Corporation 
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and Paramount Pictures, Inc. to strike 
Paragraph 18 of the complaint are denied. 
The motions of the same defendants to 
strike Paragraphs 24 and 25 of the complaint 
are granted, and the same are hereby ac- 
cordingly stricken. 


[7 62,561] United States v. Morton Salt Co.; United States v. International Salt Co. 


In the Supreme Court of the United States. October Term, 1949, Nos. 273 and 274. 
February 6, 1950. 


On Writs of Certiorari to the United States Court of Appeals for the Seventh Circuit. 


Federal Trade Commission Act 


Enforcement of Decrees—Compliance Reports—Power of FTC to Require Supple- 
mentary Reports.—Since by Section 6 (c) of the Federal Trade Commission Act the FTC 
is given authority to investigate the conduct of corporations to determine whether they are 
violating any judgments secured against them under the antitrust laws, even when the 
Commission was not a party to the original action, the Commission is acting properly 
when it requires particularized compliance reports upon its own motion in a case where 
the corporation has already filed with the FTC the compliance report required by a court 
in its decree modifying the Commission’s cease and desist order. 


See the Robinson-Patman Act annotations, Vol. 1, § 2212.5336, 2212.5355, 2212.5467, 
and Federal Trade Commission Act annotations, Vol. 2, J 6125.493, 6126, 6130. 


Procedure—FTC Rules of Practice—Power to Require Special Reports.—The author- 
ity given the FTC to require special reports from corporations, under Section 6 (b) of the 
Federal Trade Commission Act, is not limited to use in investigations undertaken by virtue 
of that section, but is a power usable also in conjunction with operations of the FTC in 
the exercise of powers granted in Section 5 of the same act, relating to prevention of unfair 
methods of competition, and as long as the Commission has made proper publication of 
the rules of practice by which it intends to carry on such investigations, a corporation 
cannot complain that the Federal Administrative Procedure Act is being violated. 


See the Federal Trade Commission Act annotations, Vol. 2, 7 6126. 


For the plaintiff: Philip Perlman, Solicitor General; Herbert A. Bergson, Assistant 
Attorney General; Philip Elman, Curtis Shears and J. Roger Wollenberg, Special Assist- 
ants to the Attorney General; W. T. Kelley, General Counsel, Federal Trade Commission; 
Joseph S. Wright, Assistant General Counsel, Federal Trade Commission; J. B. Truly, 
Special Attorney, Federal Trade Commission. 


For the defendants: L. M. McBride, Chicago, Ill.; Louis H. Hall and Frederic R. 
Sanborn, New York City. 


Reversing a decision of the Court of 
TRADE CASES {] 62,422. 


Appeals for the Seventh Circuit, 1948-1949 


Mr. Justice Jackson delivered the opinion 
of the Court. 


they have complied with a decree of the 
Court of Appeals enforcing the Commission’s 
cease and desist order, in addition to those 
reports required by the decree itself. 
Proceedings under §5 of the Federal 
Trade Commission Act? culminated in a 


[Nature of Action] 


This is a controversy as to the power of 
the Federal Trade Commission to require 


corporations to file reports showing how 


Commission order requiring respondents 


+The Federal Trade Commission was estab- 
lished, under the Federal Trade Commission 
Act, 38 Stat. 717, as amended 52 Stat. 111, 1028, 
15 U. S. C. §§ 41 et seg., to prevent unfair meth- 
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ods of competition and unfair or deceptive acts 
or practices in interstate commerce by certain 
persons, partnerships or corporations. Under 
85 (b) of that Act the Commission is empow- 
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Morton Salt Company and International 
Salt Company, together with eighteen other 
salt producers and a trade association, to 
cease and desist from stated practices in 
connection with the pricing, producing and 
marketing of salt. The Court of Appeals for 
the Seventh Circuit affirmed the order with 
modifications and commanded compliance. 
134 F. 2d 354. The decree directed that 
reports of the manner of compliance be 
filed with the Commission within ninety 
days, but it reserved jurisdiction ‘‘to enter 
such further orders herein from time to time 
as may become necessary effectively to en- 
force compliance in every respect with this 
decree and to prevent evasion thereof.” The 
decree expressly was “without prejudice to 
the right of the United States, as provided 
in §5 (1) of the Federal Trade Commission 
Act to prosecute suits to recover civil pen- 
alties for violations of the said modified 
order to cease and desist hereby affirmed, 
and without prejudice to the right of the 
Federal Trade Commission to initiate con- 
tempt proceedings for violations of this 
decree.” The reports of compliance were sub- 
sequently filed and accepted, and there the 
matter appears to have rested for a little 
upwards of four years. 


[Special Report Required] 


On September 2, 1947, the Commission 
ordered additional and highly particularized 
reports to show continuing compliance with 
the decree. This was done without applica- 
tion to the court, was not authorized by any 
provision of its decree, and is not provided 
for in §5 of the statute under which the 
Commission’s original cease and desist or- 


ered and directed, following suitable hearing 
and determination, to order that those found 
guilty of such practices cease and desist there- 
from; and under §§5 (c) and 5 (d) exclusive 
jurisdiction to affirm, enforce, modify, or set 
aside such orders is placed in the appropriate 
Court of Appeals, whose judgment and decree 
are final except insofar as they may be subject 
to review here. Civil penalties for violations of 
cease and desist orders are provided for, §5 (1), 
to be recovered in civil actions brought by the 
United States. Under §§ 6 (a) and 6 (b) of the 
Act, the Commission is authorized to compile 
information concerning, and to investigate, the 
organization, business, conduct, practices, and 
management of any corporation within its jur- 
isdiction, and to require any such corporation 
to file ‘‘annual or special, or both annual and 
special, reports | or answers in writing to spe- 
cific questions,’’ concerning such information. 
For the purposes of the Act, the Commission is 
empowered, in § 9, to examine and copy docu- 
mentary evidence of any corporation being in- 
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der had issued. The new order recited that 
it was issued on the Commission’s own motion 
pursuant to its published Rule of Practice 
No. XXVI’ and the authority granted by 
subsections (a) and (b) of §6 of the Trade 
Commission Act. It ordered these and other 
parties restrained by the earlier decree to 
file within thirty days “additional reports 
showing in detail the manner and form in 
which they have been, and are now, com- 
plying with said modified order to cease 
and desist and said decree.” It demanded 
of each producer a “complete statement” of 
the “prices, terms, and conditions of sale 
of salt, together with books or compilations 
of freight rates used in calculating delivered 
prices, price lists and price announcements 
distributed, published or employed in mar- 
keting salt from and after January 1, 1944.” 
From the Salt Producers Association it re- 
quired information as to its activities and 
services. The Association and some of the 
producers reported satisfactorily. These two 
respondents did not. Instead, each informed 
the Commission in general terms that it 
had complied with the decree in the manner 
previously reported, but that it doubted the 
Commission’s jurisdiction to require further 
reports and declined to supply the particu- 
lars demanded. Neither asked any hearing 
or made objection to the scope of the order. 

The Commission next gave respondents 
notices asserting their default and calling 
attention to penalties provided in §10 of 
the Act. Neither respondent asked any hear- 
ing on the notice of default. These suits 
were then commenced in the name of the 
United States in District Court under §§ 9 
and 10 of the Trade Commission Act, asking 


vestigated or proceeded against, and to require 
attendance of witnesses and production of all 
such documentary evidence. The same section 
also gives District Courts jurisdiction to com- 
pel compliance with the subpoena as well as 
other provisions of the Act or any order of 
the Commission made in pursuance thereof. 
And, finally, in §10, it is provided that, “‘If 
any corporation required by this Act to file 
any annual or special report shall fail to do 
so within the time fixed by the commission 
for filing the same, and such failure shall 
continue for thirty days after notice of such 
default, the corporation shall forfeit to the 
United States the sum of $100 for each and 
every day of the continuance of such failure, 
which forfeiture . shall be recoverable in 
a civil suit in the name of the United States 

.’ The present action was brought to 
compel the filing of reports ordered by the 
Commission and for money judgment under 
§ 10 for respondents’ default to do so. 


2 See note 4, infra. 
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mandatory injunctions commanding respond- 
ents to report as directed, together with 
judgment against each for $100 per day 
while default continued. Respondents an- 
swered. Both sides moved for summary 
judgments. The court found no dispute as 
to material facts and dismissed the com- 
plaints for want of jurisdiction. 80 F. Supp. 
419. The Court of Appeals, by divided vote, 
affirmed. 174 F. 2d 703. We granted cer- 
tiorari, 338 U. S. 857, because the case 
involved issues of some importance to en- 
forcement of the Act and of court decrees 
under it and under other Acts which provide 
similar methods to enforce orders of admin- 
istrative bodies. 


The Government’s suits and the Commis- 
sion’s order are challenged upon a variety 
of grounds, not all of which were considered 
by the Court of Appeals. They include con- 
tentions that (1) the order constitutes an 
interference with the decree and an invasion 
of the powers of the Court of Appeals; (2) 
the Commission’s Rule XXVI is ultra vires 
and violates the Federal Administrative Pro- 
cedure Act, 60 Stat. 237, 5 U. S. C. §§ 1001 
et seq.; (3) the procedure is unauthorized 
by those sections of the Act on which it is 
based; (4) it is novel and arbitrary and vio- 
lates the Fourth and Fifth Amendments to 
the Constitution. For reasons given, we 
reject each of these contentions. 


I. INVASION OF CouURT OF APPEALS 
JURISDICTION, 


The respondents’ case and the decision 
below are rested heavily on this argument 
that the Commission is invading the prov- 
ince of the judiciary. The Court of Appeals 
held that the Commission’s order of Sep- 
tember 2, 1947, represented an unauthorized 
attempt to enforce that court’s decree. It 
pointed out that the statute had made the 
court’s own jurisdiction of the proceeding 
“exclusive” and its own decree final. It con- 
sidered that “every vestige of jurisdiction” 
over that subject was “firmly and exclu- 
sively lodged in [the] Court of Appeals.” 
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It noted that it had required filing of only 
the original compliance reports, and that it 
had protected its jurisdiction by reserving 
power to enter further orders necessary to 
enforce compliance and prevent evasion. It 
thought that the effect of the Commission’s 
proceedings was to assert “such jurisdiction 
to reside elsewhere.” 


It seems conceded, however, that some 
power or duty, independently of the decree, 
must still have resided in the Commission.* 
Certainly entry of the court decree did not 
wholly relieve the Commission of responsi- 
bility for its enforcement. The decree rec- 
ognized that. It left to the Commission the 
right and hence the responsibility “to initiate 
contempt proceedings for the violation of 
this decree.” This must have contemplated 
that the Commission could obtain accurate 
information from time to time on which to 
base a responsible conclusion that there was 
or was not cause for such a proceeding. The 
decree also required the original report show- 
ing the manner and form of each respond- 
ent’s compliance to be filed, not with the 
court but with the Commission. Presumably 
the Commission was expected to scrutinize 
it and, if insufficient on its face, to reject it 
and move the court to take notice of the 
default. And the duty likewise was left upon 
the Commission to move the court if any 
respondent made a false report. The duty 
would appear to be the same if a temporary 
compliance were truly reported but conduct 
resumed which would violate the decree. In 
addition, the Trade Commission has a con- 
tinuing duty to prevent unfair methods of 
competition and unfair or deceptive acts or 
practices in commerce. That responsibility 
as to all within the coverage of the Act is 
not suspended or exhausted as to any vio- 
lator whose guilt is once established. 


If the Commission had petitioned the court 
itself to order additional reports of com- 
pliance, it could properly have been required 
to present some evidence of probable viola- 
tion to overcome the “presumption of legal- 
ity,” of innocence, and of obedience to the 


’ For example, one of the respondents frankly 
states: “‘. . . At no time has this respondent 
attempted to argue that it was immune to 
investigation by the Federal Trade Commis- 
sion simply by virtue of the original case hav- 
ing come within the jurisdiction of the Court 
of Appeals. This respondent assumes that in 
some manner or other the Commission can, if 
it chooses, continue to police the compliance 
of this respondent by appropriate investigatory 
procedures. Whether or not the appropriate 
procedure is (a) by petitioning the Court of 
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Appeals for permission to investigate the re 
spondent with a view to possible contempt or 
Section 5 (1) proceedings, (b) by an assertion 
of a right of investigation under Section 9, 
even though it be an investigation supplemental 
to a Court of Appeals decree, or (c) by an 
assertion of an alleged inherent right of in- 
vestigation under Section 5, is a matter of 
law not at issue in this case, and it represents 
an issue as to which this respondent at the 
moment is completely indifferent t 
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law which respondents here urge. Courts 
hesitate to alter or supplement their decrees 
except the need be proved as well as asserted. 
Evidence the Commission did not have; it 
had at most a suspicion, or let us say a curi- 
osity as to whether respondents’ reported 
reformation in business methods was an 
abiding one. 

Must the decree, after a single report of 
compliance, rest upon respondents’ honor 
unless evidence of a violation fortuitously 
comes to the Commission? May not the 
Commission, in view of its residual duty of 
enforcement affirmatively satisfy itself that 
the decree is being observed? Whether this 
usurps the courts’ own function is, we think, 
answered by consideration of the fundamental 
relationship between the courts and admin- 
istrative bodies. 


[Nature of Government Agencies] 


The Trade Commission Act is one of sev- 
eral in which Congress, to make its policy 
effective, has relied upon the initiative of 
administrative officials and the flexibility of 
the administrative process. Its agencies are 
provided with staffs to institute proceedings 
and to follow up decrees and police their 
obedience. While that process at times is 
adversary, it also at times is inquisitorial. 
These agencies are expected to ascertain 
when and against whom proceedings should 
be set in motion and to take the lead in 
following through to effective results. It is 
expected that this combination of duty and 
power always will result in earnest and 
eager action but it is feared that it may 
sometimes result in harsh and overzealous 
action. 

To protect against mistaken or arbitrary 
orders, judicial review is provided. Its func- 
tion is dispassionate and disinterested adju- 
dication, unmixed with any concern as to the 
success of either prosecution or defense. 
Courts are not expected to start wheels 
moving or to follow up judgments. Courts 
neither have, nor need, sleuths to dig up 
evidence, staffs to analyze reports, or per- 
sonnel to prepare prosecutions for contempts. 
Indeed, while some situations force the judge 
to pass on contempt issues which he himself 
raises, it is to be regretted whenever a court 
in any sense must become prosecutor. Those 
occasions should not be needlessly multi- 
plied by denying investigative and prosecu- 
tive powers to other lawful agencies. 
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The court in this case advisedly left it 
to the Commission to receive the report of 
compliance and to institute any contempt 
proceedings. This was in harmony with our 
system. When the process of adjudication 
is complete, all judgments are handed over 
to the litigant or executive officers, such as 
the sheriff or marshal, to execute. Steps 
which the litigant or executive department 
lawfully takes for their enforcement are a 
vindication rather than a usurpation of the 
court’s power. In the case before us, it is 
true that the Commission’s cease and desist 
order was merged in the court’s decree; but 
the court neither assumed to itself nor de- 
nied to the Commission that agency’s duty 
to inform itself and protect commerce against 
continued or renewed unlawful practice. 


This case illustrates the difference between 
the judicial function and the function the 
Commission is attempting to perform. The 
respondents argue that since the Commission 
made no charge of violation either of the 
decree or the statute, it is engaged in a 
mere “fishing expedition” to see if it can 
turn up evidence of guilt. We will assume 
for the argument that this is so. Courts 
have often disapproved the employment of 
the judicial process in such an enterprise. 
Federal judicial power itself extends only 
to adjudication of cases and controversies 
and it is natural that its investigative powers 
should be jealously confined to these ends. 
The judicial subpoena power not only is 
subject to specific constitutional limitations, 
which also apply to administrative orders, 
such as those against self-incrimination, un- 
reasonable search and seizure, and due 
process of law, but also is subject to those 
limitations inherent in the body that issues 
them because of the provisions of the Judi- 
ciary Article of the Constitution. 


We must not disguise the fact that some- 
times, especially early in the history of the 
federal administrative tribunal, the courts 
were persuaded to engraft judicial limita- 
tions upon the administrative process. The 
courts could not go fishing, and so it followed 
neither could anyone else. Administrative 
investigations fell before the colorful and 
nostalgic slogan “no fishing expeditions.” 
It must not be forgotten that the adminis- 
trative process and its agencies are relative 
newcomers in the field of law and that it 
has taken and will continue to take experi- 
ence and trial and error to fit this process 
into our system of judicature. More recent 
views have been more tolerant of it than 
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those which underlay many older decisions. 
Compare Jones v. Securities & Exchange 
Comm'n, 298 U. a 1, with United States v. 
Morgan, 307 U. S. 183, 191. 


[Investigative Powers Different from 


Those of Courts] 


The only power that is involved here is 
the power to get information from those 
who best can give it and who are most 
interested in not doing so. Because judicial 
power is reluctant if not unable to summon 
evidence until it is shown to be relevant 
to issues in litigation, it does not follow 
that an administrative agency charged with 
seeing that the laws are enforced may not 
have and exercise powers of original inquiry. 
It has a power of inquisition, if one chooses 
to call it that, which is not derived from 
the judicial function. It is more analogous 
to the Grand Jury, which does not depend 
on a case or controversy for power to get 
evidence but can investigate merely on sus- 
picion that the law is being violated, or even 
just because it wants assurance that it is not. 
When investigative and accusatory duties 
are delegated by statute to an administrative 
body, it, too, may take steps to inform itself 
as to whether there is probable violation of 
the law. 


Of course, the Commission cannot intrude 
upon or usurp the court’s function of adju- 
dication. The decree is always what the 
court makes it; the court’s jurisdiction to 
review is and remains exclusive, its judg- 
ment final. What the Commission has done, 
however, is not to modify but to follow up 
this decree. It has not asked this report in 
the name of the court, or in reliance upon 
judicial powers, but in reliance upon its own 
law-enforcing powers. 

That Congress did not regard it as a ju- 
dicial function to investigate compliance 
with court decrees, at least initially, is shown 
by its action as to other antitrust decrees. 
Section 6 (c) of the Act under consideration 
specifically authorizes the Commission, on 
its Own initiative and without leave of court, 
to investigate compliance with final déetees 
in cases prosecuted by the Attorney General 
and not involving the Commission as a party. 
Congress obviously deemed it a function of 
the Commission, rather than of the courts, 
to probe compliance with such decrees, even 
when it had no part in obtaining them. It 
surely was not because of fear it would 
involve collision with the judicial function 
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that Congress omitted express authorization 
for the Commission to follow up decrees in 
its own cases. Express grant of power would 
only seem necessary as to decrees in which 
the Commission had no other interest. 


Whether the Commission has invaded any 
private right of respondents, we consider 
under later rubrics. Our only concern under 
the present heading is whether the Com- 
mission’s order infringes prerogatives of the 
court. We hold it does not. 


II. VIOLATION OF THE ADMINISTRATIVE 
PROCEDURE ACT. 


The Administrative Procedure Act was 
framed against a background of rapid ex- 
pansion of the administrative process as a 
check upon administrators whose zeal might 
otherwise have carried them to excesses not 
contemplated in legislation creating their 
offices. It created safeguards even narrower 
than the constitutional ones, against arbitrary 
official encroachment on private rights. 


Thus §3 (a) of the Act requires every 
agency to which it applies, which includes 
the Federal Trade Commission, to publish 
in the Federal Register certain statements 
of its rules, organization and procedure, 
“including the nature and requirements of 
all formal or informal procedures available,” 
and adds that, “No person shall in any 
manner be required to resort to organization 
or procedure not so published.” In addition 
§6 (b) proscribes any requirement of a 
report or other investigative demand “in 
any manner or for any purpose except as 
authorized by law.” 


Principally on the basis of these two 
sections respondents contend that the cur- 
rent order cannot be enforced except in 
violation of the Administrative Procedure 
Act. Have the respondents been ordered to 
comply with procedure of which they were 
not put on notice by publication in the Fed- 
eral Register? And to the extent that the 
procedure had been defined and published 
was it authorized by law? 


[Rules of Practice Published| 


The pertinent provisions of the Admin- 
istrative Procedure Act became effective 
September 11, 1946. On December 1], 1946, 
the Federal Trade Commission published i in 
the Federal Register its Rules of Practice, 
11 Fed. Reg. 14233-14239. The Commis- 
sion’s Rule XXVI, id., 14237, republished 
without change in 12 Fed: Reg. 5444, 5448, 
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sets the time limit for filing initial reports 
of compliance with Commission orders and 
asserts the Commission’s right to require, 
within its sound discretion, the filing of 
further compliance reports thereafter. In 
§ 7.12 of its Statement of Organization, Pro- 
cedures, and Functions, 12 Fed. Reg. 5450, 
5452, the Commission restated its right to 
require by order “‘such supplemental reports 
of compliance as it considers warranted,” 
and defined the contents of such a report. 


We conclude that the Commission’s pub- 
lished Rule XXVI announced the right it 
claims in this case to demand of a party 
against whom an enforcement decree has 
been entered that it “file with the Commis- 
sion from time to time thereafter, further 
reports in writing, setting forth in detail the 
manner and form in which they are comply- 
ing with said order ” Taken together 
with the Commission’s Statement of Organ- 
ization, Procedures, and Functions, supra, 
if indeed not by itself, Rule XXVI amply 
met the requirements of §3 (a) of the Ad- 
ministrative Procedure Act. 


Respondents hardly challenge this conclu- 
sion. ‘lheirs is the more subtle argument 
that requirement of supplemental reports 
following court enforcement of a Commis- 
sion order is unauthorized by statute and 
ultra vires, so that no valid notice of Rule 
XXVI had been or could be given, as re- 


4°*§ 2.26. Reports showing compliance with 
orders and witn stipulations. (a) In every case 
where an order to cease and desist is issued by 
the Commission for the purpose of preventing 
violations of law and in every instance where 
the Commission approves and accepts a stipula- 
tion in which a party agrees to cease and desist 
from the unlawful methods, acts or practices 
involved, tne respondents named in such orders 
and the parties so stipulating shall file with 
the Commission, within sixty days of the service 
of such order and within sixty days of the 
approval of such stipulation, a report, in writ- 
ing, setting forth in detail the manner and form 
in which they have complied with said order 
or with said stipulation: Provided, however, 
That if within the said sixty (60) day period 
respondent shall file petition for review in a 
circuit court of appeals, the time for filing 
report of compliance will begin to run de novo 
from the final judicial determination. . . 

“‘(b) Within its sound discretion, the Com- 
mission may require any respondent upon whom 
such order has been served and any party en- 
tering into such stipulation, to file with the 
Commission, from time to time thereafter, fur- 
ther reports in writing, setting forth in detail 
the manner and form in which they are comply- 
ing with said order or with said stipulation. 


: 546g 7.12. Compliance and enforcement. (a) 
Reports of compliance with orders to cease and 
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quired by § 3 (a) of the Administrative Pro- 
cedure Act. Also, it is said to be in direct 
violation of §6 (b) of that Act. This leads 
to the question of statutory authority for 
the order to report, a question we must 
determine even apart from consideration of 
the Administrative Procedure Act. Accord- 
ingly we turn to the Federal Trade Com- 
mission Act itself to see whether it contains 
statutory authority for the Commission’s 
Rule XXVI, as well as for its order here 
sought to be enforced, issued, as it was, 
pursuant to the procedures proclaimed in 
that Rule. If we find such statutory author- 
ity, we must conclude that the objections 
under the Administrative Procedure Act 
are taken in vain. 


III. Statutory AUTHORITY To REQUIRE 
REPORTS 


The Court of Appeals found the Commis- 
sion to be without statutory authority to 
require additional reports as to compliance. 
Section 6 of the Federal Trade Commis- 
sion Act, it thought, could not be invoked 
in connection with a decree sought and 
entered pursuant to §5, which sections the 
court regarded as insulated from each other 
and directed to wholly different situations. 
Section 6, so it was held, authorized require- 
ment only of “special reports” supplemental 
to “annual reports” and could not be author- 


desist are required in accordance with the pro- 
visions of § 2.26 of the rules of practice. The 
Commission may by order require such supple- 
mental reports of compliance as it considers 
warranted. Reports of compliance must consist 
of a full statement showing the manner and form 
in which the order has been complied with. 
Mere statements that the respondent is not vio- 
lating the order are not acceptable. A factual 
showing is required sufficient to enable the Com- 
mission to appraise the manner and form of 
compliance. 

‘‘(b) After an order to cease and desist issued 
by the Commission pursuant to the Federal 
Trade Commission Act has become final as 
provided for under section 5 of that act, and 
the Commission has reason to believe that a 
respondent has violated such order, it shall cer- 
tify the facts concerning the violation to the 
Attorney General, who may institute a suit in 
one of the District Courts of the United States 
for the recovery of civil penalties as provided 
in the act. In proceedings under the Federal 

rade Commission Act, where a Circuit Court 
of Appeals of the United States has by decree 
commanded obedience to the Commission's 
order, enforcement may be accomplished by 
way of contempt proceedings in the Circuit 
Court. With respect to orders under the various 
provisions of the Clayton Act, enforcement must 
be accomplished by way of contempt proceed- 
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ity for requiring special reports supple- 
mental to a report of compliance required 
by court decree in a § 5 case. 


At the root of this position lies the elabo- 
rate and plausible argument of respondents 
that §§5 and 6 of the Act set up self-suffi- 
cient, independent and exclusive procedures 
for dealing with different matters and that 
therefore neither section can be supported 
or aided by the other. Respondents also 
say that the present use of the asserted 
power is novel and unprecedented in Com- 
mission practice and introduces a new method 
of investigating compliance. Respondents 
are not without statements by the Commis- 
sion or its officials, dicta from judicial opin- 
ions, views of text writers and facts of 
legislative history which give some support 
to this theory. But this Court never before 
has been called upon to deal consciously and 
squarely with the subject. 


[Unexercised Powers not Lost] 


The fact that powers long have been un- 
exercised well may call for close scrutiny 
as to whether they exist; but if granted, they 
are not lost by being allowed to lie dormant, 
any more than nonexistent powers can be 
prescripted by an unchallenged exercise. 
We know that unquestioned powers are 
sometimes unexercised from lack of funds, 
motives of expediency, or the competition 
of more immediately important concerns. 
We find no basis for holding that any power 
ever granted to the Trade Commission has 
been forfeited by nonuser. 


The Commission’s organic Act, §5, com- 
prehensivciy provides substantive and pro- 
cedural rules for checking unfair methods 
of competition. The procedure is complete 
from complaint and service of process through 
final order, court review, and enforcement 
proceedings to recover penalties which are 
not those here sued for. This entire sub- 
ject of unfair competition, it is true, came 
into the bill late in its legislative history 
and dealt with a commercial evil quite dif- 
ferent from the target of prior antitrust 
laws. It is to be noted, however, that al- 
though complete otherwise, this section con- 
fers no power to investigate this or any 
other matter. That power, without which all 
others would be vain, must be found in 
other sections of the Act. The Commission, 
for power to investigate compliance with 
a §5 order, has turned to § 6, which author- 
izes it to require certain reports but is not 


{ 62,561 


Court Decisions 
U.S. v. Morton Salt Co.; U. S.v. International Salt Co. 


Number 199—184 
(2) 10-12-50 


expressly applicable toa §5 case. Respond- 
ents say it might better have turned to §9, 
which authorizes it to send investigators to 
examine their books, copy documents and 
issue subpoenas, and which is expressly ap- 
plicable to § 5 proceedings. 


[Additional Powers of Commission] 


Section 6, on which the Commission re- 
lies, adds, among other things and with 
exceptions not material, the power “to 
investigate from time to time the organ- 
ization, business, conduct, practices and 
management of any corporation engaged in 
commerce, and its relation to other 
corporations and to individuals, associations 
and partnerships.” It also authorizes the 
Commission “to require by general or special 
orders, corporations engaged in commerce . . . 
to file with the Commission in such form 
as the Commission may prescribe, annual 
or special, or both annual and special, re- 
ports or answers in writing to specific ques- 
tions, furnishing to the Commission such 
information as it may require as to the 
organization, business, conduct, practices, 
management, and relationship to other cor- 
porations, partnerships, and individuals of 
the respective corporations filing such re- 
ports or answers in writing.” 


To one informed of no fact apart from 
this text, it would appear to grant ample 
power to order the reports here in question. 
Respondents are in the class subject to in- 
quiry, the call is for what appears to be a 
special report and thé matter to be reported 
would seem to be as to business conduct 
and practices about which the Commission 
is authorized to inquire. But respondents 
advance several arguments to persuade us 
that this seemingly comprehensive power 
is subject to limitations not evident in the 
[HON 

Respondents derive from legislative his- 
tory their contention that Congress divided 
the duties and powers of the Commission 
into two separate categories, one in $6 
merely re-enacting the old powers of in- 
vestigation and publicity in antitrust matters 
—“essentially a mere continuance of the 
former powers of the old Bureau of Cor- 
porations.” The other was a new unfair- 
competition power, self-contained and sealed 
off in §5. It is argued that the reports 
set forth in §6 can be required only “in 
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support of general economic surveys and 
not in aid of enforcement proceedings under 
Section 5.” 


While we find a good deal which would 
Warrant our concluding that § 6 was framed 
with the pre-existing antitrust laws in mind, 
and in the expectation that the information pro- 
cured would be chiefly useful in reports to 
the President, the Congress, or the Attorney 
General, we find nothing that would deny 
its use for any purpose within the duties of 
the Commission, including a §5 proceeding. 
A construction of such an Act that would 
allow information to be obtained for only 
a part of a Commission’s functions and 
would require the Commission to pursue 
the rest of its duties as if the information 
did not exist would be unusual, to say the 
least. The information was such as the 
Commission was authorized to obtain and 
we think it could be required for use in 
determining whether there had been proper 
compliance with the court’s decree in a 
§ 5 case. 


[Limitation of Power not Shown by 
Legislative History] 


It is argued, however, and the court below 
has agreed, that the “‘special report” author- 
ized by statute does not embrace the one 
here asked as to the method of compliance 
with the decree. We find nothing in the 
legislative history that would justify so 
limiting the meaning of special reports, or 
holding that the report here asked is not 
such a one. The very House Committee 
Report (H. R. Rep. No. 533, 63d Cong., 
2d Sess.) which the court below thought 
sustained respondents’ contention, we read 
in its context to support the Commission. 
Speaking of this section, the Report said, 
“The Commission under this section may 
also require such special reports as it may 
deem advisable. By this means, if the ordi- 
nary data furnished by a corporation in its 
annual report does not adequately disclose 
its organization, financial condition, business 
practices, or relation to other corporations, 
there can be obtained by special report such 
additional information as the Commission 
may deem necessary.” An annual report of 
a corporation is a recurrent and relatively 
standardized affair. The special report was 
used to enable the Commission to elicit any 
information beyond the ordinary data of a 
routine annual report. If the report asked 
here is not a special report, we would be 
hard put to define one. 
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Nor does the fact that § 5 applies to indi- 
viduals, partnerships, and corporations, while 
§§ 66 (b) and 10 apply only to corporations, 
lead us to conclude that the Act must not 
be read as an integrated whole. The argu- 
ment that, because the reporting and penalty 
provisions of the latter extend only to cor- 
porations they must not be invoked to im- 
plement, as against corporations, a §5 
proceeding which contemplates action against 
persons and partnerships as well, would 
have force were there not sound reason for 
more drastic powers to compel disclosure 
from corporations than from natural per- 
sons. What the former may be compelled 
to disclose without objection the latter may 
withhold, or reveal only after exacting the 
price of immunity from prosecution. Cor- 
porations not only have no constitutional 
immunity from self-incrimination, but the 
disparity between artificial and natural per- 
sons is so Significant that differing treat- 
ment can rarely be urged as an objection to 
a particular construction of a statute. More- 
over, Congress may have considered that 
the volume or proportion of unincorporated 
business or the relatively small size of indi- 
vidually owned enterprises, or even a lesser 
capacity and disposition to resist made it 
possible to omit persons from duties and 
penalties imposed on artificial combinations 
of capital. 

We conclude that the authority of the 
Commission under § 6 to require special reports 
of corporations includes special reports of 
the manner in which they are complying 
with decrees enforcing §5 cease and desist 
orders. 


IV. RicHts UNbder FourtH AND 
FirtH AMENDMENTS 


The Commission’s order is criticized upon 
grounds that the order transgresses the 
Fourth Amendment’s proscription of un- 
reasonable searches and seizures and the 
Fifth Amendment’s due process of law 
clause. 


It is unnecessary here to examine the ques- 
tion of whether a corporation is entitled to 
the protection of the Fourth Amendment. 
Cf. Oklahoma Press Publishing Co. v. Wall- 
ing, 327 U. S. 186. Although the “right to 
be let alone—the most comprehensive of 
rights and the right most valued by civilized 
men,” Brandeis, J., dissenting in Olmstead v. 
United States, 277 U. S. 438, 471, at 478, 
is not confined literally to searches and 
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seizures as such, but extends as well to the 
orderly taking under compulsion of process, 
Boyd v. United States, 116 U. S. 616, Hale v. 
Henkel, 201 U. S. 43, 70, neither incorporated 
nor unincorporated asscciations can plead 
an unqualified right to conduct their affairs 
in secret. Hale v. Henkel, supra; United 
States v. White, 322 U. S. 694. 


While they may and shouid have protec- 
tion from unlawful demands made in the 
name of public investigation, cf. Federal 
Trade Comm’n v. American Tobacco Co., 264 
U.S. 298, corporations can claim no equality 
with individuals in the enjoyment of a right 
to privacy. Cf. United States v. White, supra. 
They are endowed with public attributes. 
They have a collective impact upon society, 
from which they derive the privilege of 
acting as artificial entities. The Federal Gov- 
ernment allows them the privilege of en- 
gaging in interstate commerce. Favors 
from government often carry with them an 
enhanced measure of regulation. Cf. Graham 
v. Brotherhood of Locomotive Firemen, 338 
U. S. 232; Steele v. Louisville & Nashville R. 
Co., 323 U. S. 192; Tunstall v. Brotherhood of 
Locomotive Firemen & Enginemen, 323 U. S. 
210; Wickard v. Filburn, 317 U. S. Nh ssi 
129. Even if one were to regard the request 
for information in this case as caused by 
nothing more than official curiosity, neverthe- 
less law-enforcing agencies have a legitimate 
right to satisfy themselves that corporate 
behavior is consistent with the law and the 
public interest. 


[Reasonable and Definite Inquiries} 


Of course a governmental investigation 
into corporate matters may be of such a 
Sweeping nature and so unrelated to the 
matter properly under inquiry as to exceed 
the investigatory power. Federal Trade 
Comm'n v. American Tobacco Co., supra, But 
it is sufficient if the inquiry is within the 
authority of the agency, the demand is not 
too indefinite and the information sought 
is reasonably relevant. “The gist of the pro- 
tection is in the requirement, expressed in 
terms, that the disclosure sought shall not 
be unreasonable.” Oklahoma Press Publish- 
mg Co. v. Walling, 327 U. S. 186, 208. 
Nothing on the face of the Commission’s 
order transgressed these bounds. 

Nor do we consider whether, for reasons 
peculiar to these cases not apparent on the 
face of the orders, these limits are trans- 
gressed. Such questions are not presented 
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by the procedure followed by respondents. 
Before the courts will hold an order seeking 
information reports to be arbitrarily ex- 
cessive, they may expect the supplicant to 
have made reasonable efforts before the 
Commission itself to obtain reasonable con- 
ditions. Neither respondent raised objec- 
tion to the order’s sweep, nor asked any 
modification, clarification or interpretation 
of it. Both challenged, instead, power to 
issue it. Their position was that the Com- 
mission had no more authority to issue a 
reasonable order than an unreasonable one. 
That, too, was the defense to this action in 
the court below. 


Of course, there are limits to what, in 
the name of reports, the Commission may 
demand. Just what these limits are we do 
not attempt to define in the abstract. But 
it is safe to say that they would stop the 
Commission considerably short of the ex- 
travagant example used by one of the re- 
spondents of what it fears if we sustain 
this order—that the Commission may re- 
quire reports from automobile companies 
which include filing automobiles. In this 
case we doubt that we should read the order 
as respondents ask to require shipment of 
extensive files or gifts of expensive books. 
This is not a necessary reading certainly, 
and other parties to the decree seem to have 
been able to satisfy its requirements. 


[No Objection Made to Cost of Compliance | 


If respondents had objected to the terms 
of the order, they would have presented or 
at least offered to present evidence concern- 
ing any records required and the cost of 
their books, matters which now rest on mere 
assertions in their briefs. The Commis- 
sion would have had opportunity to dis- 
claim any inadvertent excesses or to justify 
their demands in the record. We. think 
these respondents could have obtained any 
reasonable modifications necessary, but, if 
not, at least could have made a record that 
would convince us of the measure of their 
grievance rather than ask us to assume it. 


It is argued that if we sustain this use of 
§6, the power will be unconfined and its 
arbitrary exercise subject to no judicial re- 
view or control, unless and until the Gov- 
ernment brings suit, as here, for penalties. 
The Government, it is said, may delay such 
action while ruinous penalties accumulate 
and defendant runs the risk that his defenses 
will not be sustained. However, we are not 
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prepared to say that courts would be power- 
less if after an effort to clarify or modify 
such an order it still is considered to be so 
arbitrary as to be unlawful and the Gov- 
ernment pursues a policy of accumulating 
penalties while avoiding a judicial test by 
refusing to bring action to recover them. Since 
we do not think this record presents the 
question, we do not undertake to determine 
whether the Declaratory Judgment Act, the 
Administrative Procedure Act, or general 
equitable powers of the courts would afford 
a remedy if there were shown to be a wrong, 
or what the consequences would be if no 
chance is given for a test of reasonable ob- 
jections to such an order. Cf. Oklahoma 
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Operating Co. v. Love, 252 U. S. 331. It is 
enough to say that, in upholding this order 
upon this record, we are not to be under- 
stood as holding such orders exempt fro:zn 
judicial examination or as extending a li- 
cense to exact as reports what would not 
reasonably be comprehended within that 
term as used by Congress in the context 
of this Act. 


[Reversed] 


The judgment accordingly is 
Reversed. 
Mr. Justice Douctas and Mr. Justice 
MIntTOoN took no part in the consideration or 
decision of these cases. 


Charles Portney v. The Portney Jewelry Co. 


No. 101,342. Novem- 


Ohio Fair Trade Act 


Sales Below Fair Trade Prices—“Persons” Subject to Fair Trade Law—Receivers 
Selling Under Court Order.—A receiver is a “person” as that term is used in the statute 
making it lawful to fix resale prices, but such receiver is also a person for the purposes of 
that part of the law which permits sales below a fixed price when made pursuant to a 
court order, and motions asking that a receiver be restrained from making low cost sales 


are therefore denied. 


See the Ohio Fair Trade Act annotations, Vol. 2, 8664.50, and the Resale Price 


Maintenance Commentary, Vol. 2, § 7284. 


For plaintiff and receiver: I. L. Jacobson, Dayton, Ohio. 


For movants: Estabrook, Finn & McKee, Dayton, Ohio. 


CRAWFoRD, J.: Several manufacturers 
have moved for orders restraining the re- 
ceiver from selling their products for less 
than the minimum prices established by 
contracts under the Fair Trade Act (Sec. 
6402-2 to 6402-9, G. C. O.). Regardless of 
whether this is the correct procedure for 
raising the point, let us consider its merits. 

Movants’ argument is based upon Sec. 
6402-7, G. C., entitled “Definitions,” and 
particularly upon the final paragraph thereof, 
which reads: 


“ ‘Person’ includes individuals, partner- 
ships, corporations, and any other busi- 
ness unit and/or receiver, trustee or 
assignee of such business units.” 


Hence, it is argued that every receiver is 
a “person” within the provisions of the act, 
and is therefore bound to observe the con- 
tract prices. 


Trade Regulation Reports 


The definition is not an enacting clause, 
but an explanation of what has been en- 
acted elsewhere. The substance of the act 
itself, declaring, among other things, what 
a “person” may or may not do, is contained 
in Sec. 6402-3, G. C. Therefore, let us re- 
place the word “person,” as it appears in 
that section, with the pertinent adaptation 
of the definition of “person” from Sec. 
6402-7, distinguishing the definition by 
italicizing it. 

When thus explained, Sec. 6402-3 is found 
to provide that “No contract relating to the 
sale or resale” of a fair trade commodity 
“shall be deemed in violation of any law of 
the state of Ohio by reason of any of the 
following provisions which may be con- 
tained in such contract: * * * 


“(b) That the vendee or producer re- 
quire any corporation or tts recewer to 
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whom he may resell such commodity to 
agree that he will not, in turn, resell such 
commodity at less than the minimum 
price stipulated by such vendor or by 
such vendee. 

“Such provisions in any contract shall 
be deemed to contain or imply provisions 
that such commodity may be resold, with- 
out reference to such agreement, in the 
following cases * * * 

“(c) When the commodity is sold by 
the order of any court of record.” 


This renders the meaning clear and un- 
mistakable that a receiver, like any other 
“person,” must observe the stipulated 
minimum prices etcept “When the com- 
modity is sold by the order of any court 
of record;” so that the existence of the 
exception relieves him of the requirement 
to conform to such prices. 


In order to sustain the movants’ conten- 
tion we would have to add to the definition 
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of “Person” in Sec. 6402-7 the words “or 
any court of record,” or to add to excep- 
tion (c) in Section 6402-3 the words “except 
by a receiver,’ or the words “on execution 
or foreclosure,” (movants claiming that the 
excepted orders of court are thus limited). 
Of course, we cannot legislate in any such 
manner, but must construe the act as framed. 


The Fair Trade Act is itself and by its 
very terms an exception to the anti-trust 
act which immediately precedes it (Sec. 
6390 to Sec. 6402-1, G. C.). It must, there- 
fore, be strictly construed. (See case cited 
of Rayess v. Lane, 138 O. S. 401 at 409, 20 
O. O. 514 at 518). 


The several motions are, accordingly, 
overruled, and the liquidation may proceed 
in the regular manner, in accordance with 
the order heretofore made. 


[1 62,563] United States v. Cement Institute, et al. 


In the United States District Court for the District of Colorado. Civil 1291. 


ary 16, 1950. 


Janu- 


Sherman Antitrust Act 


Judgment by Default—Previous Pleadings Stricken—Failure of Dissolved Companies 
to Answer Interrogatories.—In an action against cement companies wherein some com- 
panies were dissolved after institution of the action, the failure of such dissolved com- 
panies to answer the government’s interrogatories within the allotted time results in the 
striking of the dissolved companies’ previous answers to the government’s complaint and 


the granting of judgment by default against them. 
See the Sherman Act annotations, Vol. 1, 1 1610.208, 1610.222, 1610.341. 
For the plaintiff: Peter J. Donoghue and Max M. Bulkeley, United States Attorney, 


both of Denver. 


For the defendants: Lewis, Grant, Newton, Davis & Henry; Grant, Shafroth & Toll; 
Lindsey, Larwill & Wolfe; Hughes & Dorsey; John R. Moran; Kenneth W. Robinson; 
Van Cise & Van Cise; George A. Crowder; Erskine R. Myer; Dines, Dines & Holme; 


Bannister, Weller & Friedrich, all of Denver. 


For earlier opinion in same case, see 1948-1949 TrApE CASES ] 62,457. 


Order Granting Motion of Plaintiff to Strike 
Pleadings and for Judgment by Default 


J. Foster Symes, District Judge: It ap- 
pearing to the Court that summons and a 
copy of the plaintiff's complaint herein were 
duly served upon the defendants Cumber- 
land Portland Cement Company, Green Bag 
Cement Company of West Virginia, Hermi- 
tage Portland Cement Company, West 
Penn Cenient Company, and Wolverine 
Portland Cement Company, and that said 
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defendants have heretofore made answer to 
said complaint; 

It appearing further that on September 
23, 1946, interrogatories of the plaintiff were 
propounded to and served upon the defend- 
ants herein, including the foregoing named 
corporate defendants; 


It appearing further that on August 31, 
1948, said interrogatories were modified by 
stipulation between the parties, and that 
said stipulation accorded the defendants a 
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period of four months additional time from 
and after the date thereof within which to 
submit answers pursuant to such interroga- 
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fendants have failed or declined to answer 
as alleged in plaintiff's motion; 


Now, THEREFORE, It Is HEREBY ORDERED 


tories, and that said four month period has 
now long since expired; 


It further appearing that the above named 
defendants have been dissolved and have 
not complied with the requirements, pro- 
visions, or demands of the plaintiff’s inter- 
rogatories, the stipulation between the 
parties, or the provisions of the Federal 
Rules of Civil Procedure, in that said de- 


that the answers to the complaint previously 
filed by the defendants Cumberland Port- 
land Cement Company, Green Bag Cement 
Company of West Virginia, Hermitage 
Portland Cement Company, West Penn Ce- 
ment Company, and Wolverine Portland 
Cement Company be hereby stricken and of 
no avail to said defendants during the future 
course of the above described case or matter. 


[62,564] May’s Drug Stores, Inc. v. State Tax Commission, Warren E. Wells, 
J. Frank Hamilton and Geo. E. Gill, Members of the State Tax Commission; Robert L. 
Larson, Attorney General of the State of Iowa, William W. Crissman, County Attorney 
of Linn County, Iowa, and James Smith, Sheriff of Linn County, Iowa. 


In the District Court of Iowa in and for Linn County. No. 60461. January 27, 1950. 


Iowa Unfair Cigarette Sales Act 


Sales Below Cost—Police Power in Regulation of Sales—Intent to Injure Competition 
—Unconstitutionality of Statute—A state unfair sales act, prohibiting the sale of ciga- 
rettes below cost unless the price is fixed to meet the competition of another dealer selling 
at his cost, is held to be invalid and unconstitutional because it does not require, as an 
element of the offense, that there be an intent to injure competitors or competition by 
the prohibited sales. Even if it is granted that a legislature may have the power to 
prohibit entirely the conduct of certain businesses, still when such business is permitted 
but is regulated by the state, the regulations must be valid exercises of the police power. 
The prohibition of sales below cost when not based upon a stated purpose to prevent 
injury or unfairness in business is therefore not a valid regulation, and a statute to that 
effect is unconstitutional. 


See the Iowa Sales Below Cost footnote, Vol. 2, J 8268. 


For the plaintiff: A. W. Bass, Cedar Rapids, Iowa; Harold B. Claypool, Williams- 
burg, Iowa. 


For the defendants: Robert L. Larson, Attorney General of Iowa, and Henry W. 
Wormley, Assistant Attorney General of Iowa, both of Des Moines, Iowa; M. M. Cooney 
(Clewell and Cooney), Dubuque, Iowa; Don G. Mullan, Odebolt, Iowa; William Criss- 
man, County Attorney of Linn County, and Donald E. Smith, Assistant County Attorney 
of Linn County, both of Cedar Rapids, Iowa. 


[Nature of the Action] 


G. K. Tuomeson, Judge: [Digest] Plain- 
tiff’s action challenges the validity and 
constitutionality of Chapter 226, Laws of 
the 53rd General Assembly of Iowa, and 
asks that said act be declared to be uncon- 
stitutional, illegal and void, and that the 
defendants be enjoined from enforcing said 
Chapter 226 of the Laws of the 53rd Gen- 
eral Assembly of Jowa against the plaintiff 
by a criminal prosecution or by other 
proceedings. 

For many years it was considered that 
price fixing was not a proper exercise of 


the police power of the state; and both 
the federal and the state courts commonly 
followed this theory. The Supreme Court 
of the United States departed from this con- 
cept, however, in Nebbia v. New York, 291 
UW) S502) 54) Sii@t) 505) 78 eed 940;889 
A. L. R. 1469. It was there held that a 
statute fixing the price of milk in the state 
of New York under certain conditions was 
valid. Competition is said to be the life 
of trade; but apparently the five to four 
majority of the supreme court which made 
the Nebbia case the law of the land, felt 
that under some circumstances at least 
there could be too much competition. 
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Nebbia v. New York, supra, determines 
that prices may be fixed by legislative en- 
actment under certain circumstances. It 
held that such an enactment being an ex- 
ercise of the proper police power of the 
state of New York, did not violate due 
process. 

The defendants point to many decisions 
of other state courts upholding the validity 
of price fixing acts. Among them are 
IVholesale Tobacco Dealers Bureau v. Na- 
tional Candy & Tobacco Co., (CAD) Se P- 
Z2de2) pri demstatena! Langley, (Wyo.) 84 P. 
2d 767; State v. Sears, (Wash.) 103 P. 2d 
337; Rust v. Griggs, (Tenn.) 113 S. W. 2d 
733; Moore v. Northern Independent Food 
Dealers Ass'n, (Ky.) 149 S. W. 2d Loos 
Associated Merchants of Montana v. Or- 
mesher, (Mont.) 86 P. 2d 1031.. There are 
many others, including State v. Lanesboro 
Produce & Hatchery Co., (Minn.) 21 N. W. 
2d 792. The latter case deserves and will 
receive special comment. 


Perhaps the case most often cited except 
for the Nebbia case, in support of price 
fixing legislation, is Wholesale Tobacco Deal- 
ers Bureau v. National Candy & Tobacco 
Company, supra. Here, after a long discus- 
sion of the authorities, the California Su- 
preme Court upheld the state’s unfair 
practice act prohibiting the sale of com- 
modities below cost. An agreed statement 
of facts was before the court. Among other 
things it was stipulated that appellant, in 
order to secure this business for itself, and 
to injure its competitors, offered to sell and 
sold certain products at less than the price 
fixed by the act, and that such sales were 
made to injure its competitors, and for the 
purpose of preventing others from becom- 
ing dealers in such products in competition 
with appellant. The act itself prohibited 
sales with intent to destroy competition or 
to prevent competition of any new dealer. 
The supreme court of California, in up- 
holding the act, said: 


“It would certainly add to the weight 
of appellant’s argument on the main 
issue if the statute omitted intent as an 
integral part of the act prohibited. It is 
one thing, from a legal standpoint, to 
prohibit sales below cost engaged in for 
the purpose of injuring competitors and 
destroying competition, and quite another 
to merely prohibit all such sales regard- 
less of intent. Tt may well be that an 
absolute prohibition regardless of intent 
would be unreasonable.” 
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It is to be noted also that this case was 
determined after Nebbia v. New York, supra, 
and that the Nebbia case was commented 
upon by the California court in its opinion. 


[Cases Distinguished] 


So far as this Court has discovered, after 
reading each of the authorities which the 
research of defendants’ able counsel has un- 
covered, with ‘one exception the statutes 
under attack in each case were either iden- 
tical with the California statute upheld in 
the case last above referred to or very 
similar. They all contained the provision 
requiring specific intent to injure competi- 
tors and destroy competition. The exception 
is State v. Lanesboro Produce & Hatch- 
ery Co., supra. The Minnesota Statute as 
quoted prohibited the purchase of farm 
products at a higher price or rate in one 
locality than in another. While not a price 
fixing statute identical with the one under 
examination in this case or with those in- 
volved in the cases last above referred to, 
it is quite analogous. The Minnesota Su- 
preme Court, with two Justices dissenting, 
upheld the statute. In so doing the court 
found it necessary to bring in the question 
of intent by judicial construction, It read 
into the act what it seems to me was not 
there. Of course, in so doing the Minne- 
sota Supreme Court was deciding some- 
thing that was not involved in the case. 
Defendant’s assignment of error presented 
only the question as to whether the terms 
of the statute were so vague, indefinite and 
uncertain as to deny due process of law. 
The majority of the court, however, dis- 
cussed the question of lack of due process 
on the ground of omission of the element 
of intent to destroy competition and, as 
noted above, recognized the necessity of 
such element by judicial interpretation. 


It should be noted that nearly all of the 
cases cited by the defendant were decided 
after the Nebbia case. But there is no deci- 
sion, unless the Lanesboro just referred to 
constitutes as exception, which upholds a 
statute which omits the element of intent 
to destroy competition. 


[Cases Relating to Intent] 


On the other hand, there are well rea- 
soned decisions holding that where the 
element of intent is omitted the statute is 
beyond the pale of proper exercise of the 
police power of the state, and therefore is 
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unconstitutional. Among these are Com- 
monwealth v. Zasloff, (Penn.) 13 A. 2d 67, 
128 A. L. R. 1120; State v. Packard-Bam- 
berger Co., (N. J.) 8 A. 2d 291; and Daniel 
Laughran Co. v. Lord Baltimore Candy Co., 
(Md.) 12 A. 2d 201. In the last cited case 
it is said: 

“A state cannot make due process of 
law anything which by its own legisla- 
tion it chooses to declare as such. In 
other words, legislative fiat may not take 
the place of fact in the determination of 
issues involving life, liberty or property. 
Peete eo nrelyeatbitraryrorpecapriGlous 
exercise of power whereby a wrongful and 
highly injurious invasion of property 
rights is practically sanctioned and the 
owner stripped of all real remedy is at 
variance with fundamental principles.” 


The Zasloff case, supra, examined in the 
light of the decision in the Nebbia case, is 
directly in point upon the issue here un- 
der discussion. The Pennsylvania statute 
provided that 


“the advertisement, offer for sale, or sale 
of any merchandise at less than cost by 
retailers or wholesalers is prohibited.” 


The Pennsylvania Supreme Court analyzed 
most if not all of the cases cited as author- 
ity by the defendants herein, and referred 
to above in this case. They were distin- 
guished by the Pennsylvania court from the 
case which it was considering by the fact 
that the statutes under consideration in the 
other cases made criminal only such sales 
as were designed for the suppression of 
competition or other predatory purposes. 
No such qualification being found in the Penn- 
sylvania statute it was held unconstitutional. 


[Applicable Statute Construed] 


Paragraph a of Section 3, of the so-called 
Jowa Unfair Cigarette Sales Act is set out 
herewith; 


“It shall be unlawful for any whole- 
saler or retailer to offer to sell, or sell, 
at wholesale or retail, cigarettes at less 
than cost to such wholesaler or retailer, 
as the case may be, as defined in this 
Act. Any wholesaler or retailer who vio- 
lates the provisions of this Section shall 
be guilty of a misdemeanor and be pun- 
ishable by fine of not less than one hun- 
dred dollars ($100.00), nor more than five 
hundred dollars ($500.00).” 


The remainder of the act consists of defini- 
tions, rules of evidence, and certain admin- 
istrative features. The material part of the 
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act for the purpose of this discussion is en- 
tirely contained in Section 3-a. It is clear 
and unambiguous, and makes no reference 
to intent. Certain exceptions are contained 
in Section 6, but here again there is no 
reference to intent. It will be noted that 
nowhere in the act is there any provision 
protecting a wholesaler or retailer who finds 
himself overstocked with any or all brands, 
or who finds it necessary to hold a forced 
sale to raise money to finance his business. 
It is true that the preamble refers to unfair, 
dishonest and fraudulent business practices 
which are demoralizing and disorganizing 
the wholesale and retail trade in cigarettes, 
and that the sale of cigarettes below cost in 
said trades with intent to injure competitors, 
or lessen competition, is deemed an unfair 
and deceptive business practice. But this is 
not carried over into the act itself. It is 
as though an act were passed in which the 
preamble recited that the wagging of tails 
by dogs with the intent to knock the house- 
wife’s fine china or other bric-a-brac from 
its repository upon the whatnot is consid- 
ered a malicious and dangerous practice; 
and then in the act itself proceeded to pro- 
hibit all canine tail wagging no matter for 
what purpose it might be indulged in. 


The question of intent is recognized as 
of paramount importance by the defend- 
ants themselves. In Paragraph 2 of Divi- 
sion II of their answer herein they say: 


“Further answering Paragraph VII, 
defendants deny specially and specifically 
all the allegations contained in said para- 
graph not admitted and allege the fact 
to be, that the doing of those acts and 
things alleged by plaintiff in paragraph 
VII, subparagraphs 1 to 9 inclusive, do 
not violate Chapter 226 of the Laws of 
the Fifty-Third General Assembly of the 
State of Iowa, unless the sales or acts are 
made with intent to injure competitors, 
destroy or lessen competition, thereby 
constituting an unfair and deceptive busi- 
ness practice.” 


The experienced and astute counsel for 
the defendants upon oral argument further 
said that in their opinion it would be neces- 
sary for the State upon a prosecution under 
the act to prove an intent to injure com- 
petitors or to destroy or lessen competition. 
It seems to this Court that counsel is there 
saying that the state would find itself un- 
der the necessity of proving something that 
is not in the act itself; and the provision of 
the answer above quoted and the oral state- 
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ment of counsel both mean that unless the 
wrongful intent can be read into the act by 
construction unconstitutionality is conced- 
edly present. If this Court is correct in its 
view that the act is plain and unambiguous, 
if there is no room for construction, and 
that the wrongful intent is nowhere made a 
part of the act, it follows that the validity 
of the statute cannot be upheld. 


[Statute Unconstitutional] 


Both on reason and authority it seems 
apparent that Section 3-a goes beyond any 
fair exercise of the police power of the State 
of Iowa, and in consequence violates both 
the federal and state constitutions. It is 
also apparent that no provision for partial 
unconstitutionality, as contained in Sec- 
tion 12 of the act, is of any avail here; be- 
cause with Section 3-a gone the whole act 
must fail, 


[Invalid for Uncertainty] 


It is urged by defendants that because the 
legislature might under well established 
principles of law forbid the sale of ciga- 
rettes entirely it therefore has a right to 
regulate such sale as it may see fit. This 
contention on its face seems unsound. The 
law-making body, having validated the sale 
of cigarettes, has no right to impose uncon- 
stitutional conditions thereupon. This ques- 
tion was very recently before the Supreme 
Court of the State of Louisiana in a matter 
involving traffie in intoxicating liquor. The 
Louisiana Supreme Court there said: 


“Our appreciation of the law is that 
even though a state has the authority to 
grant or deny a privilege subject to con- 
ditions, which a person is free to accept 
or reject, its power in that respect is not 
unlimited. It may not through an abuse 
of its police power impose conditions 
which require the relinquishment of con- 
stitutional rights. And _ this limitation 
applies to the liquor traffic, notwithstand- 
ing that the state has the right to sup- 
press it entirely or may in curbing the 
attendant evils, impose regulations on it 
more stringent than on other businesses. 
When the liquor traffic is lawful, as it 
now is, all regulations provided therefor 
must be pursuant to a legitimate exer- 
cise of the state’s police power, which 
includes the respecting of constitutional 
guaranties.” 


Schwegmann Brothers v. Louisiana Board of 
Alcoholic Beverage Control, decided by the 
Louisiana Supreme Court on November 7, 
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1949. In Duncan v. Des Moines, 222 Iowa 
218, at page 223, it is said: 


“Merely because one is required to take 
out a license to practice a profession, it 
does not necessarily follow that ‘his 
charges are to be regulated by an act of 
the legislature, or the act of the city 
council. And neither is it necessary that 
one in entering any of these occupations 
take himself out of the provisions of the 
Constitutions, both State and Federal, and 
submit to having his business conducted 
and governed entirely in the remuneration 
to be received, or the prices to be 
charged, by an act of the legislature con- 
trary to constitutional provisions.” 


[Definite Standards for Guilt Lacking] 


It is further urged by plaintiff that the 
act in question being criminal in its nature 
must set up definite and workable standards 
for determining guilt or innocence; and that 
Chapter 226 fails to do so and is therefore 
likewise hostile to due process. This argu- 
ment is related to the one discussed in 
Division VI but goes somewhat farther. 
The difficulty in which a dealer in cigarettes 
finds himself in determining whether or not 
he is within or without the provisions of 
the act is apparent upon a careful study. 
For instance, Section 7 provides that a 
wholesaler may advertise, offer to sell, or 
sell, cigarettes at a price made in good faith 
to meet that of a competitor who is selling 
the same article at cost to him. How, then 
is the dealer who wishes to meet such com- 
petition to determine what the actual cost 
to the competing merchant may be? The 
code says that the cost shall be the lowest 
cost to wholesalers or to retailers, as the 
case may be, within the same trading area, 
as defined by cost survey made pursuant to 
Section 8-b. Assuming that a cost survey 
pursuant to recognized statistical and cost 
accounting practices, as referred to in Sec- 
tion 8-b, is sufficiently definite, there appears 
no way for the dealer desirous of meeting 
competition to know what the same trade 
area includes. Does it mean the city or 
town or county, or a radius from which 
customers normally come to the place in 
which the dealer is located to trade? Ordi- 
narily customers of the tobacco trade do 
not travel far to buy their cigarettes or 
cigars only. Yet they may come to a par- 
ticular city or town to do their shopping 
and while there purchase cigarettes. The 
“trade area” standard is so vague and in- 
definite that the merchant could have no 


Copyright 1950, Commerce Clearing House, Inc. 


Number 182—87 
2-17-50 


Court Decisions 


63,657 


Emery, etc. v. Adams, et al. 


means of ascertaining whether he was law- 
fully meeting competition or whether he 
had in his attempt to do so made himself 
liable to the provision of Chapter 226. It is 
elemental that criminal laws must be 
strictly construed, and that they must set 
up clear and definite means by which the 
citizen may know how to comply with 
them. If the state, in enacting its penal 
statutes, fails to do this the citizen is then 
in much the same situation as he was under 
the Roman emperor who enacted decrees 
with criminal penalties but kept them secret 
until they were violated and then proceeded 
to punish the unsuspecting victims with a 
heavy hand. Surely that part of the act 
which refers to “trade areas” must fail for 
want of definiteness. 


By way of summary it is the determina- 
tion of this Court that a failure of the stat- 
ute to limit its application to cases of intent 


to injure competitors or to destroy compe- 
tition or other wrongful purpose, is fatal 
to the validity of the entire act. It is also 
determined that the act is invalid, at least 
as to those parts which make its applica- 
tion dependent upon “trade areas” for lack 
of definiteness, and uncertainty as to what 
transactions are prohibited. 


[Enforcement Prohibited] 


It is ordered, adjudged and decreed that 
Section 226 of the Acts of the 53rd General 
Assembly of Iowa is unconstitutional, illegal 
and void; and it is further ordered, adjudged 
and decreed that the defendants, and each 
of them, be and they hereby are strictly 
enjoined from enforcing said Chapter 226 of 
the Acts of the 53rd General Assembly of 
Iowa as against the plaintiff by way of 
criminal prosecution. 


[7 62,565] Frank P. Emery, d/b/a Emery Food Products Co. v. Harry W. Adams, 


Flakall Corp., Adams Corp. 


In the United States Court of Appeals for the Sixth Circuit. 


3, 1950. 


No. 10911. February 


Appeal from the District Court of the United States for the Southern District of 


Ohio. Affirmed. 


Sherman Antitrust Act 


Procedure—Jurisdiction of Parties—Special Appearance—Amendment of Complaint. 
—When a defendant appears before a court to argue that he and his corporation were not 
in the district or doing business there at the time a summons was purportedly served upon 
them, he is only constructively present in the district for that special appearance, and the 
plaintiff's amending his complaint, in an attempt to cure the defect by stating a cause of 
action while the defendant is before the court, must fail in its purpose, since at the time of 


the amendment the defendant is still not actually “found” within the district. 
See the Sherman Act annotations, Vol. 1, J 1640.548, 1640.621. 
For the plaintiff: Erastus S. Allen, Cincinnati, Ohio. 
For the defendants: Clarence J. Stewart, Dayton, Ohio (Harry W. Adams, Beloit, 


Wisconsin, with him on the brief.) 


Before Hicks, Chief Judge; ALLEN and Martin, Circuit Judges. 


[Nature of Action] 


Hicxs, Chief Judge: This is an appeal from 
the decree of the district court dismissing 
the action upon motion of appellees. 


The bill of complaint was filed on March 
20, 1948, and the crux of it is, that plaintiff 
(appellant), herein called Emery, seeks an 
injunction restraining defendants (appel- 
lees), from suing or threatening to sue him 
for infringement of certain patents and for 
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a decree declaring that the product called 
Korn Crax sold by him is not an infringe- 
ment of the patents, and that the patents 
were invalid. 

The Marshal made the following service 
of summons: 


“T hereby certify and return that on the 
24th day of March, 1948, I received the 
within summons at Cincinnati, Hamilton 
County, Ohio, and on the same day exe- 
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cuted the same by serving a true and cer- 
tified copy of the within Summons and 
related Bill of Complaint upon each of 
the parties below in the manner indicated. 
“Harry W. Adams as individual, per- 
sonally c/o Netherland Plaza Hotel, 
Cincinnati, Hamilton County, Ohio. 


“Flakall Corporation, by serving Harry 
W. Adams, President, personally, c/o Neth- 
erland Plaza Hotel, Cincinnati, Hamilton 
County, Ohio. 

“Adams Corporation, Public Service 
Bldg, Beloit, Wisconsin, as unexecuted 
as uot found in this district, Cincinnati, 
Hamilton County, Ohio.” 


In form the service followed Rule 4 (7) 
of the Rules of Civil Procedure in that it 
was in the manner prescribed by the law 
of the State of Ohio in which the service 
was made. Following the service, appellees, 
on April 13, 1948, filed the following mo- 
HOY, S, — 

“1. To dismiss the action or in lieu 
thereof to quash the return of service of 
summons on the grounds (a) that the 
Defendants, the Flakall Corporation and 
the Adams Corporation, were organized 
under the laws of Delaware with their 
principal place of business in Beloit, Wis- 
consin, and are not and were not subject 
to service of process within the Southern 
District of Ohio, and that the Defendant, 
Harry W. Adams, is a resident of Beloit, 
Wisconsin, and (b) that the Defendants 
have not been properly served with process 
in this action, all of which more clearly 
appears in the affidavit of Harry W. Adams 
hereto annexed as Exhibit A. 

2. To dismiss the action on the ground 
that it is in the wrong district because the 
Defendants are corporations incorporated 
under the laws of the state of Delaware 
and are not inhabitants thereof and are not 
doing business in the state of Ohio. . is 


[Complaint A mended | 


Six days. later, on April 19, appellant 
amended his bill so as te rely, for relief, 
upon the provisions of “the ‘Anti-Trust laws’ 
of the United States, Title 15, Section Sy, 
USCA, p. 214, and Title 15, Sections® 1-27. 
inclusive.” After the amendment there was 
no re-issuance of summons and it is admitted 
that no service of Process of any character 
was made upon the Adams Corporation and 
no question as to that corporation is before us. 

In support of the motion to dismiss, 
appellees filed the affidavits of Harry W. 
Adams, and appellant filed, contra, the affida- 
vits of Charles V. Pike and appellant Emery, 
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and the joint affidavits of Emery and his wile. 
The affidavit of Pike is so inconsequential as 
to deserve no further consideration. 


The complaint and the affidavits disclose 
that appellant had been engaged in Blan- 
chester, Ohio, in cooking and selling a food 
product made from corn meal and called 
“collettes”; that up until July 29, 1947, he 
had been buying the collettes from appellee, 
herein called Flakall; that the collettes had 
been shipped in interstate commerce, upon 
his orders, in original packages by Flakall 
from Beloit, Wisconsin; that the business 
relations between Flakall and appellant were 
discontinued about July 29, 1947, because of 
Flakall’s dissatisfaction with certain busi- 
ness methods of appellant. The Jast ship- 
ment of collettes, as were others, was made 


CzOnD! 


There are allegations in the complaint that 
since the termination of their relations appel- 
lees, through their agents, were injuring appel- 
lant’s business by threats of infringement suits 
against its customers and otherwise. 


Our first question is, whether at the time 
of the service of process Flakall was doing 
business within the State of Ohio in such 
manner as to warrant an inference that it 
Was present there. We find no basis for 
such an inference and we think it follows 
that appellee Flakall was not required to 
respond to appellant’s action in that state 
and that the service of process upon Adams, 
its President, in the City of Cincinnati, was 
invalid. International Shoe Co. v. Washing- 
ton, 326 U.S. 310, 319; James-Dickinson Farm 
Mortg. Co., et al. v. Harry, 273 U. S. 119, 120; 
Maxfield v. Canadian Pac. Ry. Co., 70 Fed. 
(2d) 982 (CCA 8). 


[Original Service Invalid] 


The affidavit of Adams discloses that 
Flakall was a Delaware corporation; that 
its manufacturing plant and place of busi- 
ness was in Illinois; and that it was not 
engaged in business in Ohio; that it had 
never qualified to do business in that state, 
and never had any agents, salesmen, em- 
ployees or representatives, therein; that it 
maintained no offices, branches or distribu- 
tion centers in Ohio: that it had never en- 
gaged in interstate commerce in Ohio ex- 
cept as shown by the sales of its product 
to appellant; that since the termination of 
the relationship between Flakall and appel- 
lant it had net even engaged in interstate 
commerce in Ohio. Adams’ affidavit also 
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discloses that when service of process was 
made upon him individually and as Presi- 
dent of Flakall, in the City of Cincinnati, 
Ohio, he was there only temporarily and 
that he had no office or place of business 
there; that his home and place of business 
is in the City of Beloit, Wisconsin, and that 
he never had any other place of business 
anywhere; that he is not and never has been 
a resident of Ohio, and that at the time of 
service of process upon him he was not then 
doing any business either interstate or intra- 
state in Ohio as an individual or otherwise. 


Further, as hereinbefore pointed out, the 
original action against appellees was for a 
declaratory judgment that appellees’ patents 
were invalid, and that even if valid, appellant 
had not infringed them. It is clear enough 
that for such action the venue was not in 
the Southern District of Ohio where it avas 
brought but in the district where the appel- 
lees were inhabitants. Webster Co. v. So- 
ciety for Visual Education, 83 Fed. (2d) 47, 
AO CC CANT). 

The district judge was right in dismissing 
the suit as to appellee Flakall. 


[Defect Not Cured by Amendmeni| 


Appellant insists that a different result 
should follow as to appellee Adams _ indi- 
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vidually. As a general proposition this con- 
tention is unsound, for Adams, under Title 
28) Sec, 2, USG is "suablesin, no other 
district than that whereof he is an inhabitant. 
However, appellant’s point is, that the amend- 
ment to the complaint praying for relief 
under the anti-trust laws gave the district 
court jurisdiction over the person of Adams 
because he was found in the district. See 
Title 15, Sec: 15,ch. 1, USC. We very much 
doubt whether the amended complaint sets 
up any substantial cause of action under the 
anti-trust laws, but even so, it is probably 
enough to say that Adams was not “found” 
in the district after the amendment was 
made, except constructively, for the purpose 
of contesting the venue. But, this to one side, 
it is manifest to us that Flakall was an indis- 
pensable party to appellant’s action. Appellant 
could have no complete relief except as against 
it. Even if it were not an indispensable party, 
the court could proceed, in any event against 
Adams, individually, in its discretion [Rule 19, 
Rules of Civil Procedure] and it was no 
abuse of judicial discretion to decline to do 
so. The dismissal of the action against 
Adams, individually, was not erroneous. 


Decree AFFIRMED. 


[]] 62,566] Milwaukee Towne Corp. v. Loew’s Inc., Paramount Pictures, Inc., RKO 


Radio Pictures, Inc., Twentieth Century-Fox Film Corp., Warner Bros. Pictures Dis- 
tributing Corp., Warner Bros. Circuit Management Corp., Warner Bros. Theatres, Inc., 
and Columbia Pictures Corp. 


In the District Court of the United States for the Northern District of Illinois, Eastern 
Division. No. 48 C1038. February 6, 1950. 


Sherman Antitrust Act 


Motion Picture Industry—Clearances and Admission Price Maintenance—Foreclosure 
of Right to Compete.—The written contract, and subsequently the tacit agreement, of 
motion picture distributors and theatre-owning corporations to maintain certain fixed 
prices for admission to first-run showings of films, the granting of first-run licenses only 
to theatres so designated in the agreement, the refusal to license films for showings by 
other than first-run theatres except after the lapse of a fixed and arbitrary period, the 
punishing of price cutters by immediate changes in the clearance period for subsequent 
films, and in some cases the refusal to buy films which were previously shown by price 
cutters, constitute together the exertion of group power in the elimination of competition 
which is violative of the Sherman Antitrust Act. 


See the Sherman Act annotations, Vol. 1, {[ 1220.273. 
For the plaintiff: Thomas C. McDonnell, Chicago, Il. 


For the defendants: Mayer, Meyer, Austrian & Platt; Edward Johnston and Alan 
R. Johnston, of Poppenhusen, Johnston, Thompson & Raymond; Johnston, Block & Johns- 
ton; Thomas Dodd Healy; DeFrees, Fiske, O’Brien & Thomson; John F. Caskey and 
Carl M. Jensen, Jr., of Matthews & Springer, all of Chicago, III. 
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[In detailed findings of fact, omitted here, the trial court found that the plaintiff 
theatre operator-exhibitor had been injured in his business by reason of his not being able 
to obtain first-run films in a competitive market, thus not obtaining a sufficient number of 
such films to be profitable. 


In 1930 the defendant distributors and theatre-owning companies entered into con- 
tracts fixing admission prices at which first-run films should be shown and fixing the 
period of clearance which should elapse after a first-run showing before subsequent showing 
in any other theatre. It was found that the clearance provision was agreed on and applied 
without reference to factors bearing upon the reasonableness of such protection in different 
situations. In 1933 the city was divided into zones upon the basis of which the subsequent 
run clearances were applied. 


Some time after the decision of the Paramount case in New York in 1946, the provision 
in the 1930 contract relating to maintenance of admission prices was deleted. The court 
found, however, that various of the defendants required their branch managers to give 
immediate notice of price reductions, and retained the power to change the clearance 
period on films leased by a theatre if it reduced its prices below those customary under 
the old contract provision. It was found in other cases that some of the defendant dis- 
tributors refused to buy, for subsequent runs, any film which had been shown at reduced 


prices. ] 


Joun P. Barnes, Judge: 1. The Court has 
jurisdiction of the subject matter herein and 
of all persons and parties hereto, and the 
complaint states a cause of action by plain- 
tiff against all the defendants under the Act 
of Congress of July 2, 1890, commonly 
known as the Sherman Antitrust Act, 15 
U. S. C. A., sections 1 to 7, inclusive, and 
section 15, and under the Act of Congress of 
October 15, 1914, as amended and supple- 


mented, commonly known as the Clayton 
Act, 38 Stat. 730. 


2. Where a person has an available thea- 
tre in which to exhibit first run pictures in a 
city the size of Milwaukee, Wisconsin, where 
such business draws receipts in the millions 
of dollars each year, and where the public 
has a live interest in the recreational, edu- 
cational and informative services which the 
motion picture industry furnishes, a course 
of conduct by those who own, operate, man- 
age or book all of the other available first 
run theatres. in that area and by those who 
distribute the product shown therein which 
suppresses the competition of the owner of 
the available theatre constitutes a violation 
of the Antitrust laws. 


3. A combination which unreasonably limits 
competition which would otherwise exist be- 
tween persons in similar businesses is illegal. 
Such a suppression of competition neces- 
sarily restrains commerce, and the purpose 
of the Anti-Trust laws to secure equality 
of opportunity is thwarted if, as in the in- 
stant case, group power is utilized to elimi- 
nate a competitor such as the plaintiff which 
iS equipped to compete. 
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4. To constitute proof of a conspiracy 
under the Anti-Trust laws it is sufficient 
that, knowing that concerted action was con- 
templated and invited, defendant distribu- 
tors gave their adherence to the plan and 
participated in it. It is elementary that an 
unlawful conspiracy may be and often is 
found without simultaneous action or agree- 
ment on the part of conspirators. Defend- 
ants here have knowingly participated in 
such a plan and they are guilty of an illegal 
conspiracy to monopolize the first-run ex- 
hibition of motion pictures in Milwaukee, to 
fix the runs and clearances of all motion 
picture theatres in Milwaukee, and to fix 
and maintain a high admission price in their 
first-run exhibition monopoly. 


[Plaintiff Prevented from Competing] 


5. A first run motion picture is an article 
of trade or commerce, and when the control 
of that product is accompanied by an at- 
tempt to monopolize and there results a 
restraint on interstate trade by the elimina- 
tion of a smaller competitor, there is an 
unreasonable restraint of trade within the 
meaning of the Anti-Trust laws. In the 
instant case the control of the pictures by 
defendant distributors prevented plaintiff, 
with an available first run theatre, from 
competing effectively against defendants’ 
monopoly in the first-run exhibition of mo- 
tion pictures in the City of Milwaukee. 


6. The agreements among defendants for 
the price maintenance of admissions to first- 
run motion picture theatres in the City of 
Milwaukee were without more unreasonable 
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restraints within the meaning of the Sher- 
man Anti-Trust Act because they eliminated 
competition, and since this combination has 
tampered with price structures it is engaged 
in an unlawful activity which, under the 
Sherman and Clayton acts, is illegal per se. 


7. An act harmless when done by one 
alone may become a public wrong when done 
by many acting in concert, for it then takes 
on the form of a conspiracy and may be 
prohibited or punished if the result be hurt- 
ful to the public or to the individual against 
whom the concerted action is directed, and 
while defendants in the instant case, acting 
alone and in the absence of conspiracy, might 
refuse to license the showing of motion pic- 
tures first run in the Towne Theatre for the 
reasons defendants have assigned here, they 
cannot, when acting together in a conspiracy 
to monopolize the first-run exhibition of 
motion pictures, explain away that conspir- 
acy by testimony of normal processes of 
competition, by comparison of their theatres 
with that of plaintiff, or because plaintiff is 
claimed to be not as efficient in the business 
as are defendants. 


[Illegality Through Vertical Integration] 


8. In the instant case the vertical inte- 
gration of the Fox theatres and the Warner 
theatres with the Fox and the Warner dis- 
tributing companies has made the operation 
of those theatres active aids to the con- 
spiracy and has rendered them illegal in 
this particular case, however innocent they 
might be in other situations. Here there is 
a close relationship between the vertical in- 
tegration and the illegal conspiracy, and the 
theatres themselves are a definite means of 
carrying out the restraints and conspiracy 
described in the findings and are active aids 
in the attempt to maintain a monopoly in 
first-run exhibition forbidden by the Sher- 
man Anti-Trust Act and aided the fixing 
of admission prices at every point. In these 
circumstances the Fox theatres and the 
Warner theatres must be viewed collectively 
rather than independently as to the power 
which defendants exercised over the market 
by virtue of their theatre holdings. 


[Injury from Clearances] 


9. In the instant case, the fixing of first- 
run clearance by conspiracy between defend- 
ants is not an activity normally adopted to 
secure pecuniary reward for the monopoly 
granted by the copyright laws. Here the 
licenses are but part of a general plan to 
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suppress competition, for which a copyright 
can no more be used than can a patent; 
namely, a plan to deter competition between 
rivals in the exploitation of their licenses 
and, as shown by the findings, the clear- 
ances here acquired a fixed and uniform 
character and were made applicable to situ- 
ations without regard to the special circum- 
stances which are necessary to sustain them 
as reasonable restraints of trade. Further, 
when used, as here, as implements in a price- 
fixing conspiracy which was illegal per se, 
the copyrights themselves can not be used 
to justify the restraints on competition occa- 
sioned by the clearance. Since plaintiff even 
when operating a second run theatre, was 
prevented from obtaining pictures at an 
earlier date by such illegal clearance, the 
inevitable result of the clearance was to give 
to defendants’ theatres patronage which 
otherwise would have gone to plaintiff's 
theatre, and plaintiff was therefore neces- 
sarily damaged by the imposition of this ille- 
gal clearance during the period from May 2, 
1946 to August 15, 1946. 


10. In order for defendants to withdraw 
from the conspiracy evidenced by the uni- 
form zoning and clearance plan, something 
more was required of them than the dele- 
tion of minimum admission price clauses 
from their clearance contracts and the changes 
in such subsequent run clearances as are 
shown by this record to have been made. 
This conspiracy was a continuing one, de- 
signed for the permanent regulation of the 
industry in the Milwaukee area. By its very 
nature it required the continuous coopera- 
tion of all defendants in order to make the 
scheme work. It, therefore, required affirm- 
ative action to withdraw from the conspiracy 
by taking action antagonistic to the scheme 
described in the findings of fact. Until the 
defendants did some act to disavow or defeat 
the illegal purpose to monopolize and fix 
the price of admission in the first run thea- 
tres in Milwaukee they still participated to- 
gether as conspirators and, having joined in 
an unlawful scheme which was continuous 
in its nature, defendants are still consciously 
evading the provisions of the Anti-Trust 
laws as certainly as at the first moment of 
confederation and continuously through every 
moment of its existence. 


[Measure of Damages] 


11. Plaintiff was entitled as of right to 
purchase and show film free of the restraints 
of the unlawful distribution system. A fair 
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measure of the damage to that right by de- 
fendants’ unlawful distribution system was 
the loss by plaintiff of admission receipts 
as the result of the application of that sys- 
tem to plaintiff's business, and in this case 
where defendants have mingled admission 
receipts of their own with admission re- 
ceipts which, except for defendants’ own 
wrongdoing, would have been received by 
plaintiff and where defendants have made 
it impossible for plaintiff to show in what 
proportion, if any, defendants have a right 
to box-office receipts in their theatres, there 
is legal justification for the conclusion that 
without the restraints imposed by defend- 
ants plaintiff would have increased its ad- 
mission receipts, less adjustments for film 
rental, to an amount equivalent to that re- 
ceived by the Wisconsin Theatre during the 
period in which the illegal restraints continued. 


12. This conspiracy and combination of 
defendants to restrain and monopolize inter- 
state trade and commerce in motion picture 
film is a continuing one and threatens irrep- 
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arable loss to plaintiff's business in the ex- 
hibition of first run motion pictures and 
unless enjoined will continue to the further 
damage of plaintiff, and in entering an in- 
junction herein this Court has the power to 
uproot all parts of the illegal scheme, the 
valid as well as the invalid, in order to rid 
the trade and commerce of all taint of the 
illegal conspiracy. 

13. Plaintiff did nothing more than deal 
with defendant distributors on the terms 
that were presented to it because plaintiff 
needed the pictures to stay in business and 
that was the only way it could get them, 
and therefore plaintiff is not in pari delicto 
with defendants or guilty of unclean hands. 


[Judgment and Injunction] 


14. Plaintiff is entitled to a judgment in 
the amount of $431,959.42 trebled, or 
$1,295,878.26, plus the costs of this suit and 
attorney’s fees to be allowed by this Court, 
and plaintiff is also entitled to an injunction 
against defendants, as prayed in the complaint. 


[| 62,567] People of the State of California v. Centr-O-Mart, et al. 


In the Supreme Court of the State of California. 


7, 1950. 


Sac. No. 5963. Filed February 


California Unfair Practices Act 


State Action for Injunction—Permissible Parties Plaintiff—State Interpreted as 
“Person” when Statute Protects Interest of the People.—The state supreme court holds 
that the state, although not expressly included in a statute’s definition of persons who may 
sue, is nevertheless a proper party plaintiff to obtain an injunction against below-cost sales 
when the purpose of the statute is to “safeguard the public.” 


Dissents, answering the court’s maxim that statutes in derogation of sovereignty are 
construed strictly in favor of the state, maintain that the course of decision has been that 
governmental units are not “persons,” and that a penal statute must be most strongly 


construed in favor of the accused person. 


See the California Unfair Practices Act annotations, Vol. 2, § 8068.80. 


For the plaintiff: Fred N. Howser, Attorney General, and Clarence A. Linn, Deputy 
Attorney General, both of San Francisco, California. 


For the defendant: Forrest E. Macomber, Stockton, California. 


Reversing a decision of the California District Court of Appeal, 1948-1949 Trapr 


CASES {] 62,472. 


The opinion of the court was delivered by Carter, J. 


[Nature of Action] 


The district attorney of San Joaquin 
County began this civil action in the name 
of “The People of the State of California” 
against the Centr-O-Mart, a corporation, 
and certain individual defendants, to enjoin 
alleged violations of the Unfair Practices 
Act (Business and Professions Code, Sec- 
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tions 17000-17101.) The defendants inter- 
posed a demurrer and motion to dismiss the 
complaint upon the ground that the state 
was not a proper party plaintiff. The trial 
court made an order sustaining the demurrer 
without leave to amend and a judgment of 
dismissal of the action was thereupon 
entered. 
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The only question presented here for de- 
termination is whether the state is a proper 
party plaintiff to maintain a civil action to 
restrain alleged violations of the Unfair 
Practices Act. 


The precise question involved has not 
heretofore been decided by this Court. In 
People v. Black’s Food Store, 16 Cal. 2d 59 
and the companion case of People v. Green 
Frog Food Emporium, and People v. Pay Less 
Drug Store, 25 Cal. 2d 108, the State suc- 
cessfully maintained actions to enjoin viola- 
tions of the Act but no objection was there 
made to the State as a party plaintiff. 


[Definitions] 


Section 17070 of the Act provides that 
“Any person or trade association may bring 
an action to enjoin and restrain any viola- 
tion of this Chapter and, in addition thereto, 
for the recovery of darnages.” Section 17100 
makes any violation of the provisions of 
the Act a misdemeanor. The word “person” 
is defined by section 17021 as “any person, 
firm, association, organization, partnership, 
business trust, company, corporation or 
municipal or other public corporation.” Sec- 
tion 17020 provides that “The definitions in 
this article shall be used in construing this 
chapter.” ‘3 


The question here presented for determi- 
nation is whether the State, because not 
expressly included within the list of those 
who may bring actions to enjoin alleged 
violations, is excluded by implication. It 
would appear that this question must be 
answered in the negative. 


[Sovereignty Involved] 


The universal rule is that “laws in deroga- 
tion of sovereignty are construed strictly in 
favor of the state and are not permitted to 
divest it or its government of any preroga- 
tives, unless intention to effect that object 
is clearly expressed.” (23 Cal. Jur., Sec. 4, 
p. 526, and cases there cited; C. J. Kubach 
Co. v. McGuire, 199 Cal. 215.) A statute will 
not be construed to impair or limit the 
sovereign power of the state to act in its 
governmental capacity and perform its gov- 
ernmental functions in behalf of the public 
in general, unless such intent clearly ap- 
pears. (People v. California Fish Co., 166 
Ga157677592>) 

Section 17001 of the Act provides that 
“The Legislature declares that the purpose 
of this chapter is to safeguard the public 
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against the creation or perpetuation of 
monopolies and to foster and encourage 
competition, by prohibiting unfair, dis- 
honest, deceptive, destructive, fraudulent 
and discriminatory practices by which fair 
and honest competition is destroyed or pre- 
vented.” (Italics added.) Section 17002 pro- 
vides that “This chapter shall be liberally 
construed that its beneficial purposes may 
be subserved.” 


Where a statute is not expressly made 
applicable to government, it is for the courts 
to determine whether the Legislature in- 
tended it to apply to government. In 
making that determination, it is proper to 
consider all matters which, under the rule 
of statutory interpretation, shed light on the 
legislative intention. (Nutter v. Santa 
Monica, 74 Cal. App. 2d 292.) Words of a 
statute must be given such interpretation 
as will promote rather than defeat the gen- 
eral purpose and policy of the law. (Deft. 
of Motor Vehicles v. Indus. Acc. Com., 14 
Cal. 2d 189.) The Legislature here has spe- 
cifically declared that the purpose of the 
Act is to “safeguard the public.” It would 
appear that the State, acting through its 
law enforcement officers, is a proper party 
plaintiff to bring suit for that purpose, and 
that the Legislature did not intend to ex- 
clude it by implication. 


[Protection of Public Rights] 


In the case of Pierce v. Superior Court, 
1 Cal. 2d 759, it was held that the Attorney 
General, as the chief law officer of the State, 
has broad powers derived from the common 
law, and in the absence of any legislative 
restriction, has the power to file any civil 
action or proceeding directly involving the 
rights and interest of the State, or which 
he deems necessary for the enforcement of 
the law of the State, the preservation of 
order, and the protection of public rights 
and interests. It was there held, at pages 
761 and 762, that Political Code, section 
1109, was not “to be construed as a restric- 
tion upon the broad powers of the attorney- 
general. The fact that a remedy is given 
to a private individual to institute such an 
action could not operate to deny the power 
of the attorney-general to bring a similar 
action on behalf of the state, which power 
exists independent of said section.” In State 
of California v. Marin Municipal Water Dist., 
17 Cal. 2d 699, 704, it was held that the 
word “person” embraced a municipal water 
district, and that the general words in a 
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statute would not be construed to limit the 
otherwise valid power of the State or its 
subdivisions unless that result was specifical- 
ly intended by the Legislature. 


[State Is Proper Party] 


In accord with the universal rule, and the 
foregoing authorities, we are of the opinion 
that there is nothing in the Unfair Practices 
Act to lead to the conclusion that the Legis- 
lature intended to exclude the State, acting 
through its duly elected officers, from en- 
forcing its provisions in the interest of the 
public welfare. 


The judgment is reversed. 
GiBson, C. J., SHENK, TRAYNOR and SPENCE, 
JJeconcun, 


Dissenting Opinions 


Epmonps, J.: I find nothing in the Unfair 
Practices Act which allows the state to 
maintain a civil action for the purpose of 
restraining a violation of its provisions. 
Certainly the broad powers mentioned in 
Pierce v. Superior Court, 1 Cal. 2d 759, 
761-762, are not a substitute for statutory 
authority to enjoin the asserted unfair prac- 
tice of an individual in his dealings with 
another person. 


Section 17070 of the Business and Pro- 
fessions Code reads: “Any person or trade 
association may bring an action to enjoin 
and restrain any violation of this chapter 
and, in addition thereto, for the recovery of 
damages.” By other sections of the same 
code, the Legislature declared that, for the 
purpose of construing the statute which is 
the basis of this action, the word “person” 
shall mean “any person, firm, association, 
organization, partnership, business trust, 
company, corporation or municipal or other 
public corporation”. (Secs. 17020, 17021.) 
The basis of the present decision is that 
the Legislature intended the state to be in- 
cluded within the meaning of the word 
“person”, although the statute does not ex- 
press such a purpose. 


[Court Holding on “Person’] 


It has been the uniform view of the courts 
of California that the word “person” does 
not include the state. In the case of Berton 
v. All Persons, etc., 176 Cal. 610, 617, this 
court said: “A sovereign state is not a 
person.” The same conclusion was more 
recently stated in Bayshore Sanitary Dist. v. 
San Mateo, 48 Cal. App. 2d 337. In com- 


{ 62,567 


Court Decisions 
People of the State of California v. Centr-O-Mart, et al. 


Number 182—94 
2-17-50 


mon usage, the term “person” does not in- 
clude the sovereign, and therefore a statute 
using that term ordinarily is construed to 
exclude it. (United States v. Cooper Corp., 
312 U. S. 600, 604.) The Court of Appeals 
of New York, in a case in which the defini- 
tion of the word was of vital importance, 
held that the word “‘person’’ does not, in its 
ordinary or legal definition, include either 
a state or a nation. (In re Fox, 52 N. Y. 
530; affirmed United States v. Fox, 94 U. S. 
315.) Upon this reasoning the Supreme 
Court of the United States decided that 
the United States cannot maintain a civil 
action for treble damages under the Sher- 
man Anti-Trust Act, stating: “... the use 
of the phrase ‘any person’ is insufficient to 
authorize an action by the Government. 
This conclusion is supported by the fact 
that if the purpose was to include the United 
States, ‘the ordinary dignities of speech 
would have led’ to its mention by name.” 
(United States v. Cooper Corp., supra, at p. 
606; quoting with approval from Davis v. 
Pringle, 268 U. S. 315, 318.) 


There is nothing in the Unfair Practices 
Act which would indicate that the Legisla- 
ture intended to enlarge upon the ordinary 
or legal definition of the term “person”. 
The contrary intention is evident. Article 
4 of the act deals with the civil liability 
flowing from its violation. The state is 
not included among the parties who may 
bring such an action. By Article 6, a viola- 
tion of the act is made a misdemeanor as 
well as a civil wrong (Bus. & Prof. Code, 
sec, 17100) and there the Legislature has 
specified the manner in which the state, 
through the attorney general, shall aid in 
the enforcement of the law. Had the in- 
tention of the Legislature been to give the 
state a civil remedy, the statute would have 
expressly provided for it, as was done in 
the case otf false advertising (Bus. & Prof. 
Code, secs. 17500-17702; see especially sec. 
17535 wherein the Legislature has stated in 
detail the manner in which an action by 
the state for an injunction may be initiated). 


[Federal Rule Similar] 


These same factors were relied upon by 
the United States Supreme Court in inter- 
preting the Sherman Anti-Trust Act. It 
was stated that when Congress defined the 
word “person” to “include corporations and 
associations existing under or authorized 
by the laws of either the United States, the 
laws of any of the Territories, the laws of 
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any State, or the laws of any foreign coun- 
try”, the purpose was “to preclude any nar- 
row interpretation . . .” This definition, 
said the court, only serves to emphasize “the 
fact that if the United States was intended 
to be included Congress would have so pro- 
vided expressly”. (United States v. Cooper 
Corp., supra, at p. 607.) 

The California Unfair Practices Act, like 
the Sherman Anti-Trust Act, authorizes two 
classes of actions. In construing the Fed- 
eral statute, the dual procedure was a factor 
considered and relied upon by the court in 
reaching its decision. “The scheme and 
structure of the legislation”, it was said, 
“are likewise important to a proper ascer- 
tainment of its purpose and intent... It 
seems evident that the Act envisaged two 
classes of actions,—those made available 
only to the Government, which are first pro- 
vided in detail, and, in addition, a right of 
action for treble damages granted to redress 
private injury. If this be the fair construc- 
tion of the Act, the Court’s task is finished 
when it gives effect to the purposes of the 
law, evidenced by the various remedies it 
affords for different situations. Though the 
law gave a remedy by way of injunction at 
the suit of the United States, we were 
pressed to say that a private person should 
have the same remedy, We were compelled 
to answer that Congress had not seen fit 
so to provide (Minnesota v. Northern Securi- 
ties Co., 194 U. S. 48, 71; Paine Lumber Co. 
v. Neal, 244 U.S. 459). For the like reasons 
we cannot hold that since a private pur- 
chaser is given a remedy for his losses in 
treble damages, the United States should 
be awarded the same remedy.” (United 
States v, Cooper Corp., supra, at p. 608.) 
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[Opposite Holding Recommended] 


The same reasoning requires the conclu- 
sion that the omission of the state from 
the list of those who may maintain the civil 
action was an intentional restriction. Other- 
wise stated, the intention not to include the 
state aS a party who may sue to enjoin a 
violation of the act clearly appears and 
under such circumstances the rule stated in 
People v. California Fish Co., 166 Cal. 576, 
592, has no application. 

For these reasons I would affirm the judg- 
ment. 


SCHAUER, J.: I concur in the views ex- 
pressed by Mr. Justice Edmonds. It may 
also be observed that the majority opinion 
does not mention, but proceeds inconsistent- 
ly with, the long established rule that 
“When language which is reasonably sus- 
ceptible of two constructions is used in a 
penal law ordinarily that construction which 
is more favorable to the offender will be 
adopted. In other words, criminal statutes 
will not be built up ‘by judicial grafting 
upon legislation ... [I]t is also true that 
the defendant is entitled to the benefit of 
every reasonable doubt, whether it arise out 
of a question of fact, or as to the true in- 
terpretation of words or the construction 
of language used in a statute.’” (People v. 
Ralph (1944), 24 Cal. 2d 575, 581; see also 
People v, Valentine (1946), 28 Cal. 2d 121, 
143; Ex parte Rosenheim (1890), 83 Cal. 388, 
391; People v. Sayre (1937), 26 Cal. App. 2d 
Supp. 757, 761.) 

The trial court reached its judgment by 


following well established law; that judg- 
ment should be affirmed. 


[ 62,568] H.B. Meiselman and Claire Meiselman, individually and trading and doing 
business as H. B. Meiselman Theatres v. Paramount Film Distributing Corp. 


In the United States Court of Appeals for the Fourth Circuit. No. 6006. February 9, 1950. 
Appeal from the United States District Court for the Western District of North Caro- 


lina. Affirmed. 


Sherman Antitrust Act 


Temporary Injunctions—Review by Appellate Courts—Discretion of Trial Judge.— 
In an action by a theatre against motion picture distributors charging monopolization of 
film showings, when the plaintiff theatre offers all its evidence and then asks for a tem- 
porary injunction requiring that plaintiff be offered first runs, the appellate court considers 
the evidence only to determine whether the trial judge abused his discretion when he denied 
the injunction. No abuse of discretion is found when granting the injunction would have 
altered, and not maintained, the status quo, and when there is evidence supporting the 
finding of fact in the lower court that no irreparable damage would result from denial of 
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the injunction. The appellate court refuses to comment further on the evidence when the 
trial court must still rely thereon in making a final determination on the merits of the case. 


See the Sherman Act annotations, Vol. 1, { 1640.662, 1650.275. 
For the plaintiffs: Robert L. Wright (J. M. Scarborough and Clagett & Schilz on 


the brief). 


For the defendant: L. P. McLendon and John F. Saskey (Kenneth M. Brim, G. Neil 
Daniels, Kenneth C. Royall and Charles F. Young on the brief). 


Before PARKER, SoPER and Dostz, Circuit Judges. 


[Nature of Appeal] 


PARKER, Circuit Judge: This is an appeal 
from an order denying an interlocutory in- 


junction in an action instituted under section” 


7 of the Sherman Act, 15 USC 15, and sec- 
tions 4 and 16 of the Clayton Act, 15 USC 
15, 26, asking damages and injunctive relief. 
Plaintiffs are the owners of the ‘‘Center” 
motion picture theatre, which is located some 
distance from the principal business section 
of the City of Charlotte, North Carolina. 
Defendants are producers, distributors or 
exhibitors of motion picture films. The gra- 
vamen of the complaint is that defendants 
monopolize the distribution of motion pic- 
ture films in the Charlotte area and exclude 
plaintiffs from obtaining first run films for 
exhibition in their theatre. A motion for 
an interlocutory injunction was filed asking 
that defendants be restrained from licensing 
films for exhibition at the Broadway, Im- 
perial and Carolina Theatres, the “down- 
town” theatres of Charlotte, except upon the 
same conditions as they may be offered to 
plaintiffs, or from licensing them in such 
way as to confer monopoly of first run 
pictures on these theatres. 


Although much evidence was heard by the 
court below, it is clear that the hearing was 
for the purpose of a preliminary injunction 
only and that plaintiffs refused to submit 
the case for final decree upon the evidence 
taken. The trial judge found the facts at 
length, but only for the purposes of the mo- 
tion before him, as appears from his opinion 
reported in 86 F. Supp. 554. He found spe- 
cifically, and the evidence sustains the find- 
ings, that there was no such danger of 
irreparable loss or damage to plaintiffs as 
would justify granting an interlocutory in- 
junction, that such injunction would not 
preserve but would alter the status quo and 
that to grant it would involve the decision 
of questions which should be decided upon 
final hearing. The sixth conclusion of lay 
contains the following statement (86 F. 


Supp. 565): 
{ 62,568 


“The Court in the exercise of its discre- 
tion concludes that a preliminary injunc- 
tion is not necessary for the protection of 
any rights the plaintiffs may finally estab- 
lish upon the trial of this case upon its 
merits.” 


[No Abuse Indicated] 


There is nothing in the evidence to indi- 
cate any abuse of discretion on the part of 
the trial judge; and, as the case is yet to 
be heard by him upon the facts, it is unde- 
sirable that we discuss the evidence or make 
statements with regard thereto which might 
be seized upon by the parties as indicating 
an opinion on our part as to how the case 
should be decided. The principles of law 
involved are important and difficult of ap- 
plication to the facts; and we should refrain 
from discussing them until the case to which 
they are to be applied is before us in final 
form. 

Plaintiffs say that they have offered all the 
evidence that they care to offer and urge us 
to decide the questions which arise there- 
on; but defendants answer that they desire 
to offer further evidence and that the case 
can not be finally disposed of on the record 
before us. In this posture of the case, there 
is nothing te do but affirm the denial of 
interlocutory injunction and allow the case 
to proceed to final hearing in the usual 
course. It is well settled that an application 
for interlocutory injunction may not be 
availed of to secure a piecemeal trial nor as 
a means whereby an opinion as to the appli- 
cable law may be extracted from the appel- 
Jate court in advance of final hearing. 
Advantageous though this might be to the 
parties in some cases, the proper adminis- 
tration of justice requires, particularly in 
the branch of the law here involved, that 
the appellate court have the case completely 
before it when it declares the law applicable 
thereto. As said by this court in Sims v, Cen- 
tral Trust Co., 4 Cir. 123 F. 2d 89, 90: 


“We feel that we should not pass upon 
any of the complicated and delicate ques- 
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tions involved in the case, in which parties 
not before the court are vitally interested, 
upon an appeal from a mere interlocutory 
injunction and upon the inadequate record 
now available, but should await the com- 
pletion of the hearing in the court below, 
at which time it will be possible to con- 
sider the questions upon an adequate rec- 
ord and avoid a fragmentary hearing on 
the question of jurisdiction. We shall ac- 
cordingly affirm the order appealed from, 
in application of the well settled rule that 
the granting or denying of an interlocu- 
tory injunction is a matter resting in the 
sound discretion of the court below, and 
that an order granting or denying same 
will not be disturbed upon appeal unless 
the discretion has been improvidently 
exercised.” 


[Issuance Within Sound Discretion] 


See also the decisions of this court in 
International Agricultural Corporation v. 
Pearce et al., 4 Cir. 113 F. 2d 964, 966, and 
Sinclair Refining Co. v. Midland Oil Co., 4 Cir. 
55, F. 2d 43, 45, in the latter of which the 
court, speaking through Judge Chesnut, said: 


“Tn considering whether the granting of 
this preliminary injunction should be dis- 
turbed on this appeal, it is to be borne in 
mind that the granting of a temporary 
restraining order or preliminary injunction 
is within the sound judicial discretion of 
the court, and the action of the trial court 
will not be disturbed unless there has 
been a clear abuse of discretion. The 
granting of the temporary injunction does 
not determine the rights of the parties. 
In the exercise of its discretion it is suff- 
cient if the court is satisfied that there is 
a probable right and a probable danger 
and that the right may be defeated, unless 
the injunction is issued, and considerable 
weight is given to the need of protection 
to the plaintiff as contrasted with the 
probable injury to the defendant; and the 
test on appeal is not whether the appellate 
court would have granted or denied the 
injunction, but whether the record shows 
an abuse of authority by the trial judge. 
Meccano v. Wanamaker, 253 U. S. 136, 141, 
40 S. Ct. 463, 64 L. Ed. 822; U. S. Gramo- 
phone Co. v. Seaman 4 Cir., 113 F. 745; Rit- 
ter v. Ulman, 4 Cir., 78 F. 222; El Dorado & 
W. Ry. Co. v. Chicago, R. I. & P. Co., 8 Cir., 
5 F. 2d 777. Colorado Eastern Ry. Co. v. 
Chicago, B. & Q. Ry. Co., 8 Cir., 141 F. 898; 
Societe Anonyme du Filtre Chamberland 
Systeme Pasteur v. Allen, 90 F. 815, 6 Cir. 
The purpose of the preliminary injunction is 
to preserve the status quo until the rights 
of the parties can be fairly and fully in- 
vestigated and determined by strictly legal 
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proofs and according to the principles of 
equity. Blount v. Societe, 6 Cir., 53 F. 98; 
Kings County Raisin Co. v. U. S. Consol. 
Raisin Co., 9 Cir., 182 F. 59.” 


Directly in point is the decision of the 
Court of Appeals of the Third Circuit in 
Warner Bros. Pictures v. Gittone, 3 Cir., 110 
F, 2d 292, 293, wherein the court said: 


“We have pointed out frequently that 
the granting of a preliminary injunction 
is an exercise of a very far-reaching power, 
never to be indulged in except in a case 
clearly demanding it. New York Asbestos 
Mfg. Co. v. Ambler Asbestos Air Cell Cov. 
Co., 3 Cir., 102 F. 890; Parker Painting Co. 
v. Brotherhood of Painters, 3 Cir., 15 F. 2d 
16; Murray Hill Restaurant v. Thirteen 
Twenty One Locust, 3 Cir., 98 F. 2d 578. 
To justify the granting of such an in- 
junction there must be a showing of 
irreparable injury during the pendency of 
the action. American Mercury v. Kiely, 2 
Cir., 19 F. 2d 295; Murray Hill Restaurant 
v. Thirteen Twenty One Locust, supra. It 
must also appear that the injunction is 
required to preserve the status eee 
dente lite. American Mercury v. Kiely, 
supra; 1 Joyce on Injunctions, 109a; 
High on Injunctions, 10.” 

And the rule that the granting or denial 
of an interlocutory injunction will not be 
interfered with in the absence of an abuse 
of discretion by the trial court has been 
applied time after time by the Supreme 
Court. See South Carolina Power Co. v. South 
Carolina Comnussion, 286 U. S. 525, affirming 
the denial of an interlocutory injunction 
where the question involved was a pure 
question of law, as appears from the opinion 
of the lower court reported in 52 F. 2d 515; 
Meccano v. Wanamaker, 253 U. S. 136, 141; 
Alabama v. United States, 279 U.S. 229, 231; 
United Fuel Gas Co. v. Public Service Com- 
mission, 278 U. S. 322, 326; National Fire Ins. 
Co. v. Thompson, 281 U. S. 331, 338; United 
Drug Co. v. Washburn, 284 U. S. 593; Binford 
v. J. H. McLeaish & Co., 284 U. S. 598; Rog- 
ers v. Hill, 289 U. S. 582, 587; United States 
v, Corrick, 298 U. S. 435, 437. As said in 
the case last cited: “On appeal from the 
granting or refusal of an interlocutory in- 
junction our inquiry is limited to the ques- 
tion whether the court abused its discretion.” 


[Further Comment Refused] 


We intimate no opinion on any question 
of law or fact involved in the case except 
to point out that there is no foundation for 
the fear expressed by one of counsel on 
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argument that the decision on the interlocu- 
tory injunction may be treated as the law 
of the case. No question there decided will 
be binding upon the court when hearing the 
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abuse of discretion in refusing the interlocu- 
tory injunction and affirm the order on that 
ground, without passing upon any other 
question of law or fact. 


Affirmed. 


case finally upon the merits. We find no 


[] 62,569] Blumenkranz v. Berners Pharmacy. 


In the New York County Supreme Court, Special Term, Part I. 123 N. Y. L. J. 588. 
Iebruary 16, 1950. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade Agreements—Lack of Enforcement Against Others as Defense to Injunc- 
tion.—In granting a motion for reargument of an action charging contempt in the violation 
of an injunction not to sell at less than fair trade prices, wherein the defendant argued 
that it was impossible for him to adhere to the terms of the agreement when other com- 
peting retailers were not held thereto, the court permits a showing that because of such 
lack of enforcement there was in reality no agreement in effect. Earlier cases holding lack 
of enforcement to be no defense are distinguished on the ground that in the instant case 


it is argued that there no longer exists an agreement which could be enforced. 
See the New York Fair Trade Act annotations, Vol. 2, J 8604.83, Resale Price Main- 


tenance Commentary, Vol. 2, § 7357. 


For earlier decision in same case, see 1948-1949 TRADE Cases J 62,520. 


Mr. Justice WaLTER: [Digest] Reargu- 
ment of motion to punish defendant for con- 
tempt and cross-motion to vacate injunction 
(Opinion New York Law Journal, Decem- 
ber 1, 1949, p. 1458) is granted, and upon 
reargument the original decision is adhered 
to, with the limitation that the answer which 
defendant is now permitted to interpose is 
to be limited to pleading as an affirmative 
defense that at the time of the commence- 
ment of the action and at the present time 
price-cutting by retailers in respect to the 
articles in question has been and is so wide- 
spread and general that actually and in fact 
there was not then and is not now any ex- 
isting effective minimum sales price in re- 
spect of such article, without denial of any 
of the charges of price-cutting by defendant 
contained in the complaint. 


[Earlier Cases Distinguished] 


Because of a suggestion that I have de- 
parted from cases holding that the fact that 


there are other violators is not a defense 
to an action of this sort, I specifically state 
that I am in accord with that view and have 
so expressed myself in Automotive Electric 
Service Corporation v. Times Square Stores 
Corporation (175 Misc., 865, 872). But as I 
there also said and as all the cases also hold, 
violations of fair trade agreements may be 
so widespread and general as to show that 
in fact there are no effective price-fixing 
agreements, and where that is so an in- 
junction against one retailer at the suit of 
other retailers is a perpetuation of discrimi- 
nation instead of a promotion of fair trade. 


In order that there may be a trial of the 
question whether there have been and are 
such widespread violations in this case, my 
original decision is adhered to with the limi- 
tation above expressed. 


[] 62,570] Puett Electrical Starting Gate Corp. v. Harford Agricultural & Breeders’ 


Assn., and United Starting Gate Corp, 


In the United States District Court for the District of Maryland. Civil 4084. Janu- 


ary 23, 1950. 


Clayton Antitrust Act 


Patents—Conditional Leases of Patented Articles—License Agreement Not to Use 
Competitor’s Products.—The requirement in a patent license that the lessee of patented 
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horse-race starting gates shall use only the licensor’s gates does not violate the Clayton 
Act when the effect of such competitor-excluding condition is not shown “to substantially 
lessen competition or tend to create a monopoly.” 


See the Clayton Act annotations, Vol. 1, { 2023.36, Sherman Act annotations, Vol. 1, 


{ 1270.401. 


For the plaintiff: John W. Avirett II and R. Dorsey Watkins, of Piper, Watkins, 
Avirett & Egerton, Baltimore, Maryland; Daniel L. Morris and Arthur V. Smith, of 


Curtis, Morris & Safford, New York City. 


For the defendants: J. Cookman Boyd, Jr., Baltimore, Maryland; J. Stanley Preston 


and Oscar W. Jeffery, New York City. 


COLEMAN, District Judge: [Digest] This 
is a patent infringement and unfair compe- 
tition suit involving starting gates for horses 
in use on race tracks. 


The plaintiff, Puett Electrical Starting 
Gate Corporation, hereinafter referred to 
as Puett, is a California corporation and for 
the past ten years has been engaged in 
manufacturing starting gates and leasing 
them to race tracks in various parts of the 
country. One of the defendants, Harford 
Agricultural & Breeders’ Association, here- 
inafter referred to as Harford, is the pro- 
prietor of the racetrack at Havre de Grace, 
Maryland, and the other defendant, United 
Starting Gate Corporation, a New York 
corporation, hereinafter referred to as 
United, is the owner of a gate used at this 
racetrack and leased to Harford. 


There are two patents in suit, Harris No. 
2309952, filed November 6, 1940 and issued 
February 2, 1943; and Whann No. 2435729, 
originally filed September 9, 1941 and issued 
February 10, 1948. Both defendants are 
charged by Puett with having infringed both 
of these patents. One of the defendants, 
United, is also charged with unfair compe- 
tition as well. Both defendants deny in- 
fringement and also assert, as a defense, 
invalidity of both of the patents on various 
grounds hereinafter specified. United also 
denies any unfair business practices. 


[Omitted Portions] 


[In a part of the opinion omitted here, an 
analysis was made of the component parts 
of the patents involved in the litigation, and 
it was found that one of defendants’ two 
patents infringed that of the plaintiff. 

Plaintiff's charge of unfair competition, 
which was grounded upon improper use 
of a confidential relationship, was held to 
be based mainly upon the same evidence as 
the charge of infringement, and in vicw 
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of the paucity of independent evidence, the 
court refused to give separate redress 
therefor. | 


[Patent Abuse Not Found] 


We are not, however, impressed with 
United’s counter charge that Puett is before 
the Court with unclean hands, in other 
words, that even if one or both of its pat- 
ents in suit are valid and have been in- 
fringed by United, Puett has misused these 
patents in violation of Section 3 of the 
Clayton Act (15 U. S. C. A. Sec. 14) in that 
Puett’s leasing agreement provides in sub- 
stance that during every racing day that a 
particular track operates during the term 
of the agreement, such track will use only 
the Puett gate. 


Section 3 of the Clayton Act makes it un- 
lawful, as part of interstate commerce, to 
lease or sell commodities or products of any 
kind, whether patented or unpatented “on 
the condition, agreement, or understanding 
that the lessee or purchaser thereof shall not 
use or deal in” the commodities or products 
of a competitor of the lessor or seller, where 
‘het veftects tot -* | Se such condition; 
agreement or understanding may be to sub- 
stantially lessen competition or tend to cre- 
ate a monopoly in any line of commerce.” 
While it is true that the Supreme Court has 
given great breadth to this provision, on the 
testimony in the present case there is noth- 
ing to indicate that Puett is, by its restric- 
tive lease, likely “to substantially lessen 
competition or tend to create a monopoly” 
with respect to its gate. On the contrary, 
as we have pointed out, United has been 
successful in getting most of the large tracks 
throughout the country to lease its, rather 
than Puett’s gate. 


Iu support of its contention that Puett’s 
leasing agreements violate the Clayton Act, 
reliance is placed upon such decisions of 
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U. S. v. Univis Lens Co., et al. 


the Supreme Court and lower federal courts 
as Carbice Corporation v. American Patents 
Corporation, 283 U. S. 27; Morton Salt Co. v. 
Suppiger Co., 314 U. S. 486; B. B. Chemical 
Co. v. Ellis, 314 U. S. 495; Mercoid Corpora- 
tion v. Mid-Continent Co., 321 U. S. 661; and 
McCullough v. Kammerer Corporation, 166 F. 
(2d)ye/59% cent) denwss5aU. Simsl3e eB ut 
none of these cases, nor any others that we 
have found are sufficiently similar on the 
facts to be binding or even persuasive au- 
thority for the contention of United. Most 
of them that do involve an interpretation 
of the Clayton Act embrace resale agree- 
ments and so-called “tying clauses” which 
make it a condition of the lease that the 
lessee shall use in connection therewith ex- 
clusively material or machinery purchased 
from the patentee-lessor. No such condition 


is involved here. It is true that in the 
McCullough case, supra, the Seventh Circuit 
Court of Appeals struck down a licensing 
agreement which gave the licensee exclusive 
right to manufacture and use, but not to sell, 
the licensor’s patented oil well pipe cutter 
on condition that the licensee would not 
manufacture, use or rent any other pipe 
cutter. The licensor also, in order to com- 
plete the patent monopoly, bound itself by 
a similar restrictive covenant. In the pres- 
ent case no such exclusive license to a single 
licensee has been given or contemplated by 
Puett. Asa matter of fact, one of United’s 
license agreements, placed in evidence, is 
even more restrictive in the manner com- 
plained of than is the Puett form of license 
agreement. 


[f 62,571] United States v. The Univis Lens Co. and Roy Marks. 


In the United States District Court for the Southern District of New York. Criminal 
No. 129-387, supplemental to Civil Action No. 10-392. February 10, 1950. 


Sherman Antitrust Act 


Price Leadership—Distribution of Price Information Upon Customers’ Requests— 
Violation of Prior Decree Not Shown.—The distribution of price lists showing prices at 
which a patented lens blank manufacturer sells lenses ground in its prescription depart- 
ment does not violate a decree prohibiting price fixing when the price lists are distributed 
solely at wholesalers’ requests, and when further the price lists are not issued in numbers 
sufficient for distribution to retailers, who would be doing the same kind of lens grinding. 
When the manufacturer, in answer to requests, reports mark-ups at which ground lenses 
are being sold in various parts of the country, but disclaims any interest in standardization 
of prices and makes no suggestions of its preferences, the furnishing of such information 
is held not to show any violation of the decree entered after a prior action in which the 
defendant was found to have enforced minimum prices through patent licenses. 


See the Sherman Act annotations, Vol. 1, §1240.121, 1250.1211, 1250.197, 1270.129, 
1270.276. 


For the plaintiff: Melville C. Williams and Malcolm A. Hoffmann, Special Assistants 
to the Attorney General, and John R. Niesley, Trial Attorney. 


For the defendants: Cravath, Swaine & Moore (Alfred McCormack, Francis Dean 
Schnacke and Albert Rosenblum, of counsel), New York City. 


For earlier cases involving same parties, see Supp. 1941-1943 {| 52,658, 52,788. 


Garston, D. J.: [Digest] It is charged by 
the petitioner that the respondents have 
violated the Final Judgment entered in this 
court on September 28, 1942, in an action 
wherein The Univis Lens Company (herein- 
after referred to as Univis) and others were 
adjudged to have violated sections 1 and 3 
of the Sherman Antitrust Act, 15 U.S. C., 
sections l, 3. 


q@ 62,571 


The Final Judgment decreed that the de- 
fendants had violated sections 1 and 3 of the 
Sherman Act, 


_“by fixing the price and terms and con- 
ditions of sale at which wholesaler dis- 
tributor licensees and _ grinding and 
finishing retail licensees shall sell lenses 
or lens blanks, by entering into the license 
agreements with jobbers, distributors, 
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wholesalers and retailers as set forth in 
the Complaint and therein or in any man- 
ner fixing or controlling directly or in- 
directly the resale prices or terms or 
conditions of sale at which such licensees 
shall sell lenses or lens blanks * * *,” 


and the defendants were enjoined 


“From entering into any combination 
Or conspiracy similar in effect or purpose 
with the agreements or arrangements 
herein declared illegal among themselves 
or with others in order to fix or influence 
or attempt to fix or influence the prices or 
terms and conditions of sale to be charged 
for lenses or lens blanks, * * *.” 


Those provisions the Government now con- 
tends have been wilfully violated by the 
respondents. 


[Correspondence Relating to Prices] 


To support the allegations of the peti- 
tion, the Government introduced corre- 
spondence from the files of the respondents 
consisting of requests by customers for 
copies of Univis factory lens price lists and 
for suggestions regarding mark-up prices on 
lens blanks, together with the replies of 
the respondents to such inquiries. Also ten 
wholesale customers of Univis having places 
of business in various regions of the United 
States were called to testify. The evidence 
thus presented by the Government, as it con- 
cedes, is of such nature that “the areas of 
conflict of fact are small, and the real con- 
troversy is as to the inferences to be drawn 
from respondents’ course of conduct and its 
significance in law.” 


The Government does not assert the 
existence of any conspiracy among the cus- 
tomers of Univis themselves, nor indeed be- 
tween the customers and any third persons. 
The Government’s position is that an agree- 
ment or conspiracy between Univis and its 
wholesale customers may be inferred from 
these circumstances: (1) the distribution of 
prescription price lists in greater numbers 
than were needed by the wholesalers for 
the purpose of placing orders with the 
Univis factory prescription department; (2) 
that Univis prescription price lists did not 
reflect a ten per cent discount given by 
Univis to all of its customers upon orders 
for prescription lenses placed with its pre- 
scription department; (3) that when in- 
quiries were received from its customers as 
to what mark-up was proper upon lens 
blanks, the respondents did not limit their 
replies to a statement that Univis was not 
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permitted to fix any price, but went on to 
inform such inquiring customers of mark- 
ups generally obtained by their jobbers; and 
finally that all of the acts of the respondents 
must be interpreted in the light of the back- 
ground of the case, i.e. the unlawful patent 
licensing distribution system of Univis, 
which brought about the institution of the 
antitrust suit and the Final Judgment. 


The main business of Univis consists in 
selling lens blanks to wholesale dealers in 
the optical business who grind such lens 
blanks in accordance with prescriptions for 
use in eyeglasses, or who resell such lens 
blanks to others including wholesalers, 
opthalmologists, opticians and optometrists, 
who then grind such blanks to prescription. 
Univis itself also conducts at its factory a 
prescription department and has done so 
from the beginning of its business. 


[Violations Found in Prior Action] 


Prior to the judgment of September 28, 
1942, the unlawful practice of the defendants 
consisted in restricting the sale of lens 
blanks to their licensees, the wholesale 
dealers, and fixing the resale price of the 
finished product. Moreover the retailers for 
whom Univis ground prescription lenses 
were required to sell Univis lenses at mini- 
mum prices fixed by the defendants. 


After the licenses had been cancelled, fol- 
lowing the entry of the judgment, Univis 
sent to its customers a new price list entitled 
“Univis Factory Prescription Price List”. 
This list bore the legend, ‘The prices listed 
are for lenses ground to prescription in the 
factory of the Univis Lens Company, Day- 
ton, Ohio”. At the same time Univis noti- 
fied its customers by letter that the lists 
were not to be used as a suggestion or 
direction of prices. The Government’s brief 
asserts that had ‘“‘the wholesalers and Univis 
accepted the face value of these declarations 
as guides to their further conduct, these pro- 
ceedings would not have been instituted.” 


The Government sought to prove that the 
respondents and the wholesalers did not 
adhere to the declarations made by Univis 
in the letter of October 12, 1942. 


[Use of Price Lists] 


Some of the Government witnesses though 
did testify that they followed the Univis 
prescription price lists; but they made it 
clear that they felt perfectly free to deviate 
from the prices on the lists, and in fact did 


q 62,571 


63,672 


so on their own volition. In every instance 
where there was correspondence, whether in 
reference to resale prices of prescription 
lenses or lens blanks, it appears that such 
correspondence was initiated not by the re- 
spondents but by the wholesalers. In the 
replies the respondents were careful to point 
out that they did not fix or suggest any 
resale prices. 

What these companies did, as related by 
their representatives, completely fails to 
prove the alleged conspiracy between Univis 
and its customers. There is no direct evi- 
dence of an agreement, illicit or otherwise, 
between the respondents and their cus- 
tomers to control prices. There was no 
showing that Univis would cut off the sale 
of its products to customers who departed 
from the prices listed, or impose any other 
penalty. Contrariwise, the affirmative evi- 
dence discloses that Univis was not willing 
to provide copies of its price lists in the 
numbers requested. Only sufficient numbers 
of such price lists were forwarded to meet 
the organization requirements of its cus- 
tomers. 

The custom of the respondent Univis in 
giving a ten per cent discount to its pre- 
scription customers, and the failure of the 
price lists to reflect the giving of such dis- 
count does not spell any element of a con- 
spiracy. It was not a devious device adopted 
after the Final Judgment, for long prior to 
the institution of the antitrust suit it had 
been the practice of Univis to give such a 
discount. The evidence here discloses that 
the ten per cent discount was generally 
accepted as marking a custom in the indus- 
try. It is no concern of the retailer what 
discount is given to the wholesaler by Univis 
for handling the prescription. It is difficult 
to see how granting the discount to all 
wholesalers bears upon a question of con- 
spiracy to violate the judgment herein. 


As of May 1949, Univis had 352 “factory 
accounts” of customers who purchased 
lenses and lens blanks. Of that number 267 
were wholesale dealers and 85 retailers. 
Some of the wholesalers had branch houses 
which dealt directly with the Univis factory, 
and thus received price lists directly from 
Univis. All in all Univis customers totaled 
approximately 900. Whenever Univis changed 
its prices, it sent one copy of the new price 
list for blanks and one copy of its prescrip- 
tion price list to its customers, including 
the branch offices of those customers which 
had requested that copies be furnished to 
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their branches. It does not appear that 
Univis at any time furnished additional 
copies of prescription price lists to any cus- 
tomer except upon request, and then only in 
such limited numbers as to meet the or- 
ganization needs of the customer. The lists 
were not furnished for re-distribution by 
the Univis customer to its own customers. 


The Government’s whole case rests on the 
distribution of price lists to their customers, 
but the correspondence shows that there 
was no wide distribution in the sense that 
the wholesaler or customer obtained copies 
sufficient to enable it to distribute to its 
customers. On the contrary, as has been 
indicated, requests for large quantities of 
such price lists were rejected and only a 
sufficient number were sent for use by mem- 
bers of the customer’s organization, i.e. 
branch houses and members of its own staff. 
Apparently no copies were sent to retailers, 
and requests of wholesalers that copies be 
sent to their customers were normally re- 
fused. Moreover when a new price list was 
determined upon, only one copy was sent to 
each of its customers, except when the cus- 
tomer asked that copies be sent directly to 
its branches. If in some cases it appears 
that more copies were sent than were re- 
quired to meet the organization needs of 
the customer, they were isolated cases, as 
for example when twenty-five copies of the 
prescription price list were sent to the Clin- 
ton Optical Company in 1948, it was Jecause 
they feared losing a good customer, since 
the customer had indicated displeasure at 
the Univis policy of mailing only copies 
sufficient for its organization. 


[Conspiracy Not Shown] 


Nor does the Government’s proof estab- 
lish the existence of a conspiracy to control 
the resale prices of lens blanks. Neither the 
correspondence nor the testimony of the 
Government witnesses warrants the infer- 
ence which the Government seeks to draw. 
According to the evidence about thirty in- 
quiries were made by wholesale dealers 
following the Final Judgment in 1942. In 
thirteen of these instances the replies of 
Univis gave no information and_ stated 
merely that Univis did not fix or suggest 
resale prices. 


The Government concedes that the mere 
issuance of price lists is in and of itself 
legal—at least it does not contend now that 
such issuance is illegal. The Government 
insists though that circulation of the lists 
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was for the purpose of influencing prices, 
and that conspiracy existed within the mean- 
ing of United States v. Shrader’s Sons, Inc., 
252 U. S. 85; F. T. C. v. Beechnut Packing 
Co., 257 U. S. 441. The difficulty with the 
argument is that the Government here failed 
to prove not only any concerted action 
among the wholesalers in dealing with their 
customers, but also failed to prove any con- 
sistent maintenance of the prices listed. 


Again it must be emphasized that in re- 
spect to the proof of a criminal contempt 
the Government has the burden of proving 
its case beyond a reasonable doubt, Gompers 
v. Bucks Stove & Range Co., 221 U. S. 418; 
Walling v. Crane, 158 Fed. (2) 80, 83. Re- 
spondents must be presumed innocent until 
proved guilty beyond suck doubt, Michaelson 
v. United States, 266 U. S. 42; United States 
v. Goldman, 277 U. S. 229. In the matter of 
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intent, that too is an essential element of a 
criminal contempt and must be established 
beyond a reasonable doubt, United States v. 
Kroger Grocery & Baking Co., 163 Fed. (2) 
168; and as to the civil contempt, as was 
stated in a consideration of that branch of 
the case relating to prescription price lists, 
the proof must be clear and convincing, 
Oriel v. Russell, 278 U. S. 358, and Kansas 
City Power & Light Co. v. N. L. R. B., 137 
Fed. (2d) 77. The inference sought to be 
deduced from the distribution of price lists 
in the light of the surrounding circumstances 
developed by the Government does not 
prove either of the conspiracies charged. 


[Order Denied] 


Accordingly the order to show cause must 
be denied in all respects and the petition of 
the Government dismissed. 


United States v. International 


In the United States District Court for the District of Minnesota, Fourth Division. 
Civil Nos. 2832, 2833, 2834. Filed November 9, 1949. 


Sherman Antitrust Act 


Discovery Methods—Production of Questionnaire Answers—Privilege in Protection 
of Public Interest—Work Product of Lawyers.—Answers obtained by the government in 
response to questionnaires sent by it to customers of the defendants, when gathered by 
the government for the effective enforcement of the antitrust laws, are privileged matters. 
Since the antitrust laws are affected with the public interest, the necessity of affording 
protection to informants in order to insure ease and convenience in obtaining necessary 
evidence demands that a motion by defendants for production of the answers be denied. 
Further, since the form of the questionnaires is a matter determined by government 
lawyers, the answers thereto are a “work product” of the lawyers, and as such are not 
matters properly subject to a demand for discovery. 

See the Sherman Act annotations, Vol. 1, J 1610.3515, 1610.360. 

For the plaintiff: Melville C. Williams, Ewart Harris, John M. Anderton, Charles W. 
Houchins and Emory W. Reisinger II, all of Chicago. 

For the defendants: Thomas L. Marshall, Chicago, C. A. Taney, Jr., Minneapolis, 
and Wayne G. Cook, Davenport, Iowa, for Deere & Co.; Edward R. Johnston and Albert 
E. Jenner, Jr., both of Chicago, and George W. Morgan, Cleon Headley and Samuel H. 
Morgan, all of St. Paul, for International Harvester Co.; D. C. Edwards, Minneapolis 
(Clark M. Robertson, Milwaukee, and Dana Nicholson, with Nichols, Mullin & Farnand, 
all of Minneapolis, of counsel), for J. I. Case Co. 


Rule 34 of the Federal Rules of Civil 
Procedure. 

These are separate antitrust cases. Gen- 
erally speaking, plaintiff charges in each case 
that defendant tried to compel dealers in its 
implements to handle only that particular 
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Order Denying Defendants’ Motions for 
Production of Documents 


Gunnar H. NorpsyE, Judge: [Digest] The 
above cases came before the Court on mo- 
tions by defendants to require plaintiff to 
produce certain documents pursuant to 
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defendant’s line of farm machinery and 
cancelled the dealership contract of dealers 
who refused to accede to such demands. 
Plaintiff seeks an injunction enjoining these 
practices. No conspiracy is charged. 


[Nature of Interrogatories] 


Preliminary motions have been made by 
both sides in these cases. And pursuant to 
an interrogatory submitted by plaintiff in 
each case to the defendant, each defendant 
was required to furnish plaintiff with the 
names of dealers whose dealership had’ been 
cancelled or not renewed during a specified 
period. Plaintiff’s counsel sent a five-page 
questionnaire to each of these former dealers 
with a letter requesting answers to the 
questions. The questions. concerned the 
circumstances under which the dealer’s con- 
tract had ended, and his dealing with the 
defendant involved. Answers were received 
by plaintiff from many of those former 
dealers, and plaintiff now states that some 
of the answers are helpful to its alleged 
causes of action. Some of them are not 
helpful, plaintiff admits. The defendant in 
each case now moves the Court under 
Rule 34 of the Rules of Civil Procedure to 
compel plaintiff to permit defendant to in- 
spect and copy all the answers which plain- 
tiff received from that defendant’s former 
dealers as a result of the questionnaire. Each 
defendant also seeks to inspect and copy 
answers which certain dealers made in re- 
sponse to a letter which plaintiff's counsel 
sent such dealers inquiring about the han- 
dling of competitive lines and concerning his 
business dealings with a specified defendant. 


[Objections to Production] 


Plaintiff objects to producing the answers 
to either the questionnaire or the letter upon 
two grounds: (1) the answers are privileged; 
(2) the answers are not subject to produc- 
tion because (a) they resulted from the work 
product of plaintiff’s lawyers and (b) defend- 
ants have not shown the “unusual circum- 
stances” necessary to require production of 
such documents. 


Rule 34 provides: 


“Upon motion of any party showing 
good cause therefor and upon notice to 
all other parties, and subject to the pro- 
visions of Rule 30 (b), the court in which 
an action is pending may (1) order any 
party to produce and permit the inspec- 
tion and copying or photographing, by or 
on behalf of the moving party, of any 
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designated documents, papers, _ books, 
accounts, letters, photographs, objects, or 
tangible things, not privileged, which con- 
stitute or contain evidence relating to any 
of the matters within the scope of the 
examination permitted by Rule 26 (b) 
and which are in his possession, custody, 
oOmcontrolessas te 


Rule 26 (b) provides: 


“* * * the deponent may be examined 
regarding any matter, not privileged, 
which is relevant to the subject matter 
involved in the pending action, whether 
it relates to the claim or defense of the 
examining party or to the claim or de- 
fense of any other party, including the 
existence, description, nature, custody, 
condition, and location of any books, 
documents, or other tangible things and 
the identity and location of persons having 
knowledge of relevant facts. It is no 
ground for objection that the testimony 
will be inadmissible at the trial if the 
testimony sought appears reasonably cal- 
culated to lead to the discovery of admis- 
sible evidence.” 


Plaintiff contends that the answers in- 
volved are privileged because the informa- 
tion was given the Government in_ its 
investigation. The United States Supreme 
Court has declared in In re Quarles (1895) 
158 U. S. 532, 15 S. Ct. 959: 


“It is the right, as well as the duty, of 
every citizen, when called upon by the 
proper officer, to act as part of the posse 
comitatus in upholding the laws of his 
country. It is likewise his right and his 
duty to communicate to the executive 
officers any information which he has of 
the commission of any offense against 
laws; and such information, given by a 
private citizen, is a privileged and con- 
fidential communication, * * * the dis- 
closure of which cannot be compelled 
without the assent of the Government. 
Vogel v. Gruaz, 110 U. S. 311, 4 Sup. Ct. 
12; U. S. v. Moses, 4 Was. C. C. 726, Fed. 
Cas. No. 15825; Worthington v. Scribner, 
109 Mass. 487.” 


And in Arnstein v. United States, 296 F. at 
950, the Court of Appeals for the District 
of Columbia held: 


“The principle laid down in that case 
“*® * was ‘that it isthe duty of every 
citizen to communicate to his government 
any information which he has of the com- 
mission of an offense against its laws, and 
that a court of justice will not compel or 
allow such information to be disclosed, 
either by the subordinate officer to whom 
it is given, by the informer himself, or 
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by any other person, without the permis- 
sion of the government, the evidence 
being excluded, not for the protection of 
the witness or of the party in the par- 
ticular case, but upon the general grounds 
of public policy, because of the confi- 
dential nature of such communications.” 
(Citing cases) . 


[Antitrust Acts Based on Public Interest] 


There is no doubt that this rule would 
not apply to many cases involving the Gov- 
ernment where the latter seeks to protect 
no public interest as such. Actions under 
the Antitrust Acts, however, are clearly 
actions based upon the public interest. This 
is apparent from the very nature of the laws. 
For they are designed to protect the com- 
merce of the Nation, and their violation in 
many instances constitutes criminal activity. 
Although the instant action is not a criminal 
action, the basis of the privilege is one of 
public policy for the protection of the public 
interest, not the criminal nature of the case. 
The civil antitrust case of United States v. 
Kohler Co., E. D. Pa. 1949, 13 Fed. Rule 
Serv. 33,333 Case 1, recognized the rule of 
privilege and held that defendant there 
could not obtain from the Government the 
answers given to the Government by per- 
sons not parties to the action in the course 
of the investigation. 

Defendants cite numerous cases in opposi- 
tion to plaintiff’s authorities. But none of 
them are controlling herein. In Unmited 
States v. Andolschek, 142 F. 2d 503, the 
Government was seeking to avoid produc- 
ing records which were related to the offense. 
They apparently were records which were 
made in an official capacity by the accused 
and which bore upon the alleged crime. 
The court held that the records must be 
produced at trial because of their relation to 
the alleged crime. The court did not hold 
that defendant was entitled prior to trial 
to any statements given to the Government 
concerning the alleged crime by persons 
other than defendant. Such statements were 
not involved in the Andleschek case. 

Dugger v. Baltimore & Ohio Ry. Co., 5 
F. R. D. 334, did not involve an action by 
the Government for the public interest. 
Cogdill v. T. V. A., 7 F. R. D. 411, was a 
case which is distinguishable like the Dugger 
case. In Bowles v. Ackerman, 4 F. R. D. 260, 
the defendant’s own records were involved. 
Defendant there did not seek, as does de- 
fendant here, information obtained from 
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other persons by the Government. The 
purpose of the privilege here cited by the 
Government did not exist there. See 8 
Wigmore on Evidence, p. 755. Walling v. 
Richmond Screw Anchor Co., 4 F. R. D. 265, 
is distinguishable clearly on its facts. There, 
the court granted the defendants the right 
to the names of the employees who the 
Government contended were not paid in 
accordance with the Wage and Hour Act. 
Defendant there was not granted the right 
to statements made by employees or the 
names of the employees who gave the Gov- 
ernment information. In fact, defendant 
was denied that information. The court 
held it privileged. And that is the informa- 
tion which defendants here seek. 


Defendants contend that the purpose of 
privilege does not apply to these cases in 
that they know the names of the former 
dealers whom the Government contacted, 
and therefore it is urged that the doctrine 
of privilege does not protect them. But the 
purpose of privilege is not lost merely be- 
cause defendants may know from whom the 
Government may inquire. The doctrine of 
privilege is based upon the principle that the 
confidential relationship between the Gov- 
ernment and those who impart information 
to the Government regarding law violations 
should be safeguarded in order that such 
information will be freely given and will 
continue to be given in the future. The 
breach of such confidential relationship by 
divulging information given may seriously 
impede the Government’s efforts in other 
similar investigations. 


[Lawyer's “Work Product”] 


In view of this conclusion, determination 
of plaintiff’s second ground of objection may 
not be necessary. However, it may not be 
amiss to express my views thereon. In 
Hickman v. Taylor, 329 U. S. 495, the Su- 
preme Court held that one party to an 
action is not entitled to obtain under a dis- 
covery proceeding the “work product” of 
the adverse party’s attorney unless unusual 
circumstances are present. This is the rule 
upon which plaintiff's second objection is 
based. 

As the Supreme Court recognized in 
Hickman v. Taylor, the term “work product 
of a lawyer” cannot be defined precisely. It 
must be applied in light of the particular 
facts which are presented. In the instant 
case, the proceedings were commenced in 
September, 1948. Answers were thereafter 
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filed and the cases became at issue. Inter- 
rogatories were served thereafter by the 
defendants and by plaintiff, and after various 
objections and rulings thereon, answers to 
the interrogatories were filed. As hereto- 
fore indicated, it was in response to plain- 
tiff’s interrogatories that defendants furnished 
plaintiff with the list of the former dealers 
and it was to these dealers that question- 
naires were sent by the plaintiff. The attor- 
neys assigned to the Antitrust Division of 
the Government, who have been in active 
charge of these proceedings from their in- 
ception, framed the questionnaire and the 
accompanying letter to the former dealers. 
The letter was signed “Herbert A. Bergson, 
Assistant Attorney General, by Melville C. 
Williams, Chief, Midwest Office, Antitrust 
Division.” While the screening of the former 
dealers by the way of a questionnaire may 
be a method by which additional facts were 
to be obtained, it was also one of the steps 
designed to prepare counsel for the ensuing 
trial. Undoubtedly, the responses to the 
questionnaire would aid counsel in deter- 
mining which witnesses should be called 
and the relevancy, materiality and effect of 
their testimony if they were to be called. 
It seems clear, therefore, that these ques- 
tionnaires were the work of the lawyers 
who were representing the Government in 
the litigation in question; at least, some legal 
skill had to be employed so as to frame ap- 
propriate questions which are designed to 
obtain an understanding of the business 
relationship of the former dealers and the 
particular defendant involved. While the 
formulation of questions propounded through 
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a questionnaire under the circumstances 
herein may not require the same legal skill, 
it nevertheless is as much of the work of 
a lawyer as the preparation of proposed 
questions to be used in examining a witness 
at the actual trial. 


[Exception to Rule Not Indicated | 


There are no unusual circumstances which 
would justify the yielding of the doctrine 
in the interest of justice. The names and 
addresses of these former dealers canvassed 
by the plaintiff are known to the defendants. 
Similar questionnaires may be submitted by 
defendants to them if they so desire. Rep- 
resentatives of the defendants are located in 
the immediate areas where most of the ex- 
dealers reside. This Court is not unmindful 
of some of the practical difficulties which 
may confront the defendants in carrying on 
their investigation with their former dealers, 
many of whom may have grievances, be- 
cause they are no longer associated with 
the particular defendant. And there may 
be ex-dealers who may refuse for some rea- 
son to give any statements, or refuse to 
divulge to the defendants the nature of the 
answers made to the questionaires because 
they did not keep copies of the answers 
and they do not remember clearly the exact 
wording of the information imparted to the 
Government. But these difficulties are not 
so insurmountable that an exception should 
be made to the rule that the work product 
of a lawyer need not be divulged. 

In view of the premises, therefore, it fol- 
lows that defendants’ motion must be, and 
the same hereby are, in all things denied. 


[| 62,573] United States v. Loew’s Inc., Warner Bros. Pictures, Inc., Warner Bros. 
Pictures Distributing Corp. (formerly known as Vitagraph, Inc.), Warner Bros. Circuit 
Management Corp., Twentieth Century-Fox Film Corp., National Theatres Corp., Colum- 
bia Pictures Corp., Screen Gems, Inc., Columbia Pictures of Louisiana, Inc., Universal 
Corp., Universal Pictures Co., Inc., Universal Film Exchanges, Inc., Big U Film Exchange, 
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Sherman Antitrust Act 


Motion Picture Industry—Final Judgment—Divestiture, Compliance and Inspection 
—Admission Prices, Clearances, Pooling and Circuit Licensing.—In a final decree entered 
against motion picture distribution, production and theatre-operating corporations, pro- 
hibitions are directed against agreements relating to the fixing of admission prices, the 
fixing of clearances, the buying or leasing of films on a circuit basis, the pooling of manage- 
ment or licenses, or the integration of functions, and divestiture is required in companies 
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vertically integrated in the industry. Plans for divestiture are required to be submitted, 
and provisions are made for the filing of compliance reports by the defendants and inspec- 


tion is permitted by government authorities. 


See the Sherman Act annotations, Vol. 1, § 1022.27, 1220.1921, 1220.2901, 1240.110, 


1610.371, 1610.391. 


For earlier decisions in the same case, see 1946-1947 TRADE CASES {| 57,470, 57,526, and 


1948-1949 Trap Cases f] 62,244. 


Before Aucustus N. Hann, Circuit Judge; Henry W. Gopparp and ALFRED C. Coxe, 


District Judges. 


Final Decree 


[Loew’s, Warner Bros., Twentieth 
Century-Fox, and National 
Theatres | 
The plaintiff, having filed its petition 
herein on July 29, 1938 and its amended 
and supplemental complaint on November 
14, 1940; the defendants having filed their 
answers to such complaint, denying the sub- 
stantive allegations thereof; the court after 
trial having entered a decree herein, dated 
December 31, 1946, as modified by order 
entered February 11, 1947; the plaintiff and 
the defendants having appealed from such 
decree; the Supreme Court of the United 
States having in part affirmed and in part 
reversed such decree, and having remanded 
this case to this court for further proceed- 
ings in conformity with its opinion dated 
May 3, 1948; this court having, on June 25, 
1948, by order made the mandate and decree 
of the Supreme Court the order and judg- 
ment of this court; a consent decree having 
been entered on November 8, 1948, against 
the defendants Radio-Keith-Orpheum Cor- 
poration, RKO Pictures, Inc., RKO Proctor 
Corporation, RKO Midwest Corporation, 
and Keith-Albee-Orpheum Corporation; 
orders having been entered on stipulation 
against the Fox, Loew, and Warner de- 
fendants respectively, and Loew having fur- 
ther stipulated in the record, with respect 
to certain theatre interests held jointly with 
others; and a consent judgment having 
been entered on March 3, 1949 against de- 
fendants Paramount Pictures, Inc. and Para- 
mount Film Distributing Corporation; and 
an order having been entered on April 21, 
1949, severing and terminating, as of March 
3, 1949, this action as against defendants 
Paramount Pictures, Inc. and Paramount 
Film Distributing Corporation; and an order 
having been entered on January 18, 1950 
severing and terminating as of November 
8, 1948 the action as against defendants 
Radio-Keith-Orpheum Corporation, RKO 
Radio Pictures, Inc., RKO Proctor Cor- 
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poration, RKO Midwest Corporation and 
Keith-Albee-Orpheum Corporation; 

Now, having considered the proposals of 
the parties, having duly received additional 
evidence and heard further arguments after 
entry of the consent decree against the 
RKO defendants, and having rendered its 
opinion on July 25, 1949, and having filed 
its findings of fact and conclusions of law 
in accordance with said opinion: 

Ir 1s HEREBY ORDERED, ADJUDGED, AND 
DeEcrEED that the decree heretofore entered 
by this court on December 31, 1946 is 
hereby amended to read as follows: 


i 
[Application of Decree] 


1. The findings of fact and conclusions 
of law heretofore made are superseded by 
the findings and conclusions now entered in 
support of this decree. 

2. The complaint is dismissed as to all 
claims made against the defendants herein 
based upon their acts as producers, whether 
as individuals or in conjunction with others. 


Jie 
[General Prohibitions] 
Each of the defendant distributors, 


Loew’s, Incorporated; Warner Bros. Pic- 
tures, Inc.; Warner Bros. Pictures Dis- 
tributing Corporation (formerly known as 
Vitagraph, Inc.); Twentieth Century-Fox 
Film Corporation, and the successors of 
each of them (including but not limited to 
companies resulting from divorcement), and 
any and all individuals who act in behalf 
of any thereof with respect to the matters 
enjoined, and each corporation in which 
said defendants or any of them own a direct 
or indirect stock interest of more than fifty 
per cent, is hereby enjoined: 

1. From granting any license in which 
minimum prices for admission to a theatre 
are fixed by the parties, either in writing or 
through a committee, or through arbitration, 
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or upon the happening of any event or in 
any maumner or by any means. 

2. From agreeing with each other or with 
any exhibitors or distributors to maintain a 
system of clearances; the term “clearances” 
as used herein meaning the period of time 
stipulated in license contracts which must 
elapse between runs of the same feature 
within a particular area or in specified 
theatres. 

3. From granting any clearance between 
theatres not in substantial competition. 

4. From granting or enforcing any clear- 
ance against theatres in substantial com- 
petition with the theatre receiving the 
license for exhibition in excess of what is 
reasonably necessary to protect the licensee 
in the run granted. Whenever any clear- 
ance provision is attacked as not legal under 
the provisions of this decree, the burden 
shall be upon the distributor to sustain the 
legality thereof. 

5. From further performing any existing 
franchise to which it is a party and from 
making any franchises in the future, except 
for the purpose of enabling an independent 
exhibitor to operate a theatre in competi- 
tion with a theatre affiliated with a defend- 
ant or with theatres in new circuits which 
may be formed as a result of divorcement. 
The term “franchise” as used herein means 
a licensing agreement or series of licensing 
agreements, entered into as a part of the 
Same transaction, in effect for more than 
One motion picture season and covering the 
exhibition of pictures released by one dis- 
tributor during the entire period of agree- 
ment. 

6. From making or further performing 
any formula deal or master agreement to 
which it is a party. The term “formula 
deal” as used herein means a licensing agree- 
ment with a circuit of theatres in which 
the license fee of a given feature is meas- 
ured for the theatres covered by the agree- 
ment by a specified percentage of the 
feature’s national gross. The term “master 
agreement” means a licensing agreement, 
also known as a “blanket deal,” covering 
the exhibition of features in a number of 
theatres usually comprising a circuit. 

7. From performing or entering into any 
license in which the right to exhibit one 
feature is conditioned upon the licensee’s 
taking one or more other features. To the 
extent that any of the features have not 
been trade shown prior to the granting of 
the license for more than a single feature, 
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the licensee shall be given by the licensor 
the right to reject twenty per cent of such 
features not trade shown prior to the grant- 
ing of the license, such right of rejection to 
be exercised in the order of release within 
ten days after there has been an opportunity 
afforded to the licensee to inspect the 
feature. 


8. From licensing any feature for ex- 
hibition upon any run in any theatre in any 
other manner than that each license shall 
be offered and taken theatre by theatre, 
solely upon the merits and without dis- 
crimination in favor of affiliated theatres, 
circuit theatres or others. 


Ill. 
[Contract and Agreements Outlawed] 


Each of the defendant exhibitors, Loew’s, 
Incorporated; Warner Bros. Pictures, Inc.; 
Warner Bros. Circuit Management Cor- 
poration; ‘Twentieth Century-Fox Film 
Corporation; and National Theatres Cor- 
poration; and the successors of each of 
them (including but not limited to com- 
panies resulting from divorcement), and any 
and all individuals who act in behalf of any 
thereof with respect to the matters enjoined, 
and each corporation in which said defend- 
ants or any of them own a direct or indi- 
rect stock interest of more than fifty per 
cent, is hereby enjoined and restrained: 


1. From performing or enforcing agree- 
ments, if any, referred to in Paragraphs 5 
and 6 of the foregoing Section II hereof 
to which it may be a party. 


2. From making or continuing to perform 
pooling agreements whereby given theatres 
of two or more exhibitors normally in com- 
petition are operated as a unit or whereby 
the business policies of such exhibitors are 
collectively determined by a joint com- 
mittee or by one of the exhibitors or 
whereby profits of the “pooled” theatres are 
divided among the owners according to pre- 
arranged percentages. 


3. From making or continuing to perform 
agreements that the parties may not ac- 
quire other theatres in a competitive area 
where a pool operates without first offering 
them for inclusion in the pool. 


4. From making or continuing leases of 
theatres under which it leases any of its 
theatres to another defendant or to an inde- 
pendent operating a theatre in the same 
competitive area in return for a share in the 
profits. 
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5. From continuing to own or acquiring 
any beneficial interests in any theatre, 
whether in fee or in shares of stock or 
otherwise, in conjunction with another de- 
fendant, or with any company resulting 
from divorcements provided for in decrees 
entered in this cause. 

6. From acquiring a beneficial interest in 
any additional theatre unless the acquiring 
company shall show to the satisfaction of 
the court, and the court shall first find, 
that such acquisition will not unduly restrain 
competition in the exhibition of feature mo- 
tion pictures, provided, however, that the 
acquisition of a theatre as a replacement 
for a theatre, held or acquired in conformity 
with this decree, which may be lost through 
physical destruction, conversion to non- 
theatrical purposes, disposition (other than 
the disposition of a theatre in compliance 
with this decree) or expiration or cancella- 
tion of the lease under which such theatre 
is held, shall not be deemed to be the acqui- 
sition of an additional theatre. 

7. From operating, booking, or buying 
features for any of its theatres through any 
agent who is known by it to be also acting 
in such manner for any other exhibitor, 
independent or affiliate. 


IV. 
[Plans for Divestiture] 


1. Within six months from the entry of 
this decree each of the major defendants 
named in Sections II and III of this decree 
shall submit a plan for the ultimate separa- 
tion of its distribution and production busi- 
ness from its exhibition business. Upon the 
filing of such a plan, the Government shall 
have three months within which to file ob- 
jections thereto and propose amended or 
alternative plans for accomplishing the same 
result. Such further proceedings with re- 
spect to such plans as the court may then 
order shall then be had. Such plans shall, 
in any event, provide for the completion of 
such separation within three years from the 
date of the entry of this decree. 


2. Within one year from the entry of this 
decree the Government and each of the de- 
fendant exhibitors named in Section III of 
this decree shall submit respectively such 
plans for divestiture of theatre interests, 
other than those heretofore ordered to be 
divested, which they believe to be adequate 
to satisfy the requirements of the Supreme 
Court decision herein with respect to such 
divestiture. Upon the filing of such a plan 
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the Government and the affected defendant 
shall have six months within which to file 
objections thereto and propose amended or 
alternative plans for accomplishing the same 
result. Such further proceedings with re- 
spect to such plans may then be had as the 
court may then order. 


3. No defendant distributor named in 
Section II of this decree, and no distributor 
company resulting from the divorcement 
ordered herein, shall engage in the exhibition 
business; and no defendant exhibitor named 
in Section III of this decree, and no ex- 
hibitor company resulting from the divorce- 
ment ordered herein, shall engage in the 
distribution business, except that permission 
to a distributor company resulting from 
divorcement to engage in the exhibition 
business or to an exhibitor company result- 
ing from divorcement to engage in the dis- 
tribution business may be granted by the 
court upon notice to the United States and 
upon a showing that any such engagement 
shall not unreasonably restrain competition 
in the distribution or exhibition of motion 
pictures. 

4. No exhibitor company resulting from 
the divorcement ordered herein shall ac- 
quire directly or indirectly any interest in 
any theatre divested by any other defend- 
ant pursuant to any plan ordered under 
Paragraph 2 of Section IV hereof or pur- 
suant to Paragraph C 1 of Section III of 
the Consent Judgment as to the Paramount 
defendants entered March 3, 1949. 


V. 


Nothing contained in this decree shall be 
construed to limit, in any way whatsoever, 
the right of each major defendant bound by 
this decree, during the three years allowed 
for the completion of the plan of reorgan- 
ization provided for in Section IV, to li- 
cense, or in any way to provide for, the 
exhibition of any or all the motion pictures 
which it may at any time distribute, in such 
manner, and upon such terms, and subject 
to such conditions as may be satisfactory to 
it, in any theatre in which such defendant 
has a proprietary interest, either directly 
or through subsidiaries. 


VI. 
[Arbitration Permitted] 

The defendant distributors named in 
Section II of this decree and any others 
who are willing to file with the American 
Arbitration Association their consent to 
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abide by the rules of arbitration and to 
perform the awards of arbitrators, are 
hereby authorized to set up an arbitration 
system with an accompanying Appeal Board 
which will become effective as soon as it 
may be organized, upon terms to be settled 
by the court upon notice to the parties to 
this action. 
WA 

The provisions of the existing consent 
decree are hereby declared to be of no fur- 
ther force or effect, except in so far as may 
be necessary to conclude arbitration pro- 
ceedings now pending and to liquidate in 
an orderly manner the financial obligations 
of the defendants and the American Arbi- 
tration Association, incurred in the estab- 
lishment of the consent decree arbitration 
systems. Existing awards and those made 
pursuant to pending proceedings shall con- 
tinue to be enforceable. 


WATT, 
[Compliance] 

1. For the purpose of securing comph- 
ance with this decree, and for no other pur- 
pose, duly authorized representatives of the 
Department of Justice shall, on written re- 
quest of the Attorney General or an Assist- 
ant Attorney General, and on notice to any 
defendant bound by this decree, reasonable 
as to time and subject matter, made to such 
defendant at its principal office, and subject 
to any legally recognized privilege (a) be 
permitted reasonable access, during the of- 
fice hours of such defendant, to all books, 
ledgers, accounts, correspondence, memo- 
randa and other records and documents in 
the possession or under the control of such 
defendant, relating to any of the matters 
contained in this decree, and that during 
the times that the plaintiff shall desire such 
access, counsel for such defendant may be 
present, and (b) subject to the reasonable 
convenience of such defendant, and without 
restraint or interference from it, be per- 
mitted to interview its officers or employees 
regarding any such matters, at which inter- 
views counsel for the officer or employee 
interviewed and counsel for such defendant 
may be present. For the purpose of secur- 
ing compliance with this decree any defend- 
ant upon the written request of the Attorney 
General, or an Assistant Attorney General, 
shall submit such reports with respect to 
any of the matters contained in this decree 
as from time to time may be necessary for 
the purpose of enforcement of this decree. 
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2. Information obtained pursuant to the 
provisions of this Section shall not be 
divulged by any representative of the De- 
partment of Justice to any person other than 
a duly authorized representative of the De- 
partment of Justice, except in the course of 
legal proceedings to which the United States 
is a party, or as otherwise required by law. 


156 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties to 
this decree, and no others, to apply to the 
court at any time for such orders or direc- 
tion as may be necessary or appropriate for 
the construction, modification, or carrying 
out of the same, for the enforcement of 
compliance therewith, and for the punish- 
ment of violations thereof, or for other or 
further relief. 


Final Decree 


[Columbia Pictures, Screen Gems, 
Universal, and Big U Film 
Exchange] 


The plaintiff, having filed its petition 
hereon on July 20, 1938, and its amended 
and supplemental complaint on November 
14, 1940; the defendants having filed their 
answers to such complaint, denying the 
substantive allegations thereof, the court 
after trial having entered a decree herein, 
dated December 31, 1946, as modified by 
order entered February 11, 1947; the plain- 
tiff and the defendants having appealed 
from such decree; the Supreme Court of the 
United States having in part affirmed and 
in part reversed such decree, and having 
remanded this case to this court for further 
Proceedings in conformity with its opinion 
dated May 3, 1948; this court having, on 
June 25, 1948, by order made the mandate 
and decree of the Supreme Court the order 
and judgment of this court; 

Now, having considered the proposals of 
the parties, having duly received additional 
evidence and heard further arguments, and 
having rendered its opinion on July 25, 1949, 
and having filed its finding of fact and con- 
clusions of law in accordance with said 
Opinion: 

It 1s HEREBY ORDERED, ADJUDGED, AND 
DEcrEED that the decree heretofore entered 
by this court on December 31, 1946, as to 
the defendants Columbia Pictures Corpora- 
tion, Screen Gems, Inc., Columbia Pictures 
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of Louisiana, Inc., Universal Corporation, 
Universal Pictures Company, Inc., Uni- 
versal Film Exchanges, Inc., Big U Film 
Exchange, Inc., and United Artists Cor- 
poration, is hereby amended to read as 
follows: 


if. 
[Application of Decree] 


1. The findings of fact and conclusions 
of law heretofore made are superseded by 
the findings and conclusions now entered 
in support of this decree. 


2. The complaint is dismissed as to the 
defendants Screen Gems, Inc., and the cor- 
poration named as Universal Pictures Com- 
pany, Inc., merged during the pendency of 
this case into the defendant Universal Cor- 
poration. The complaint is also dismissed 
as to all claims made against the remaining 
defendants herein based upon their acts as 
producers, whether as individuals or in con- 
junction with others. 


II. 
[General Prohibitions] 


The defendants Columbia Pictures Cor- 
poration, Columbia Pictures of Louisiana, 
Inc., Universal Corporation, Universal Film 
Exchanges, Inc., Big U Film Exchange, 
Inc., and United Artists Corporation, and 
the successors of each of them, and any and 
all individuals who act in behalf of any 
thereof with respect to the matters en- 
joined, and each corporation in which said 
defendants or any of them own a direct 
or indirect stock interest of more than fifty 
percent, are hereby enjoined: 


1. From granting any license in which 
minimum prices for admission to a theatre 
are fixed by the parties, either in writing 
or through a committee, or through arbitra- 
tion, or upon the happening of any event 
or in any manner or by any means. 


2. From agreeing with each other or with 
any exhibitors or distributors to maintain a 
system of clearances; the term “clearances” 
as used herein meaning the period of time 
stipulated in license contracts which must 
elapse between runs of the same feature 
within a particular area or in speciftc 
theatres. 

3. From granting any clearance betweén 
theatres not in substantial competition. 


4. From granting or enforcing any clear- 
ance against theatres in substantial com- 
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petition with the theatre receiving the 
license for exhibition in excess of what is 
reasonably necessary to protect the licensee 
in the run granted. Whenever any clear- 
ance provision is attacked as not legal under 
the provisions of this decree, the burden 
shall be upon the distributor to sustain the 
legality thereof. 


5. From further performing any exist- 
ing franchise to which it is a party and from 
making any franchises in the future, except 
for the purpose of enabling an independent 
exhibitor to operate a theatre in competition 
with a theatre affiliated with a defendant 
or with theatres in new circuits which may 
be formed as a result of divorcement. The 
term “franchise” as used herein means a 
licensing agreement or series of licensing 
agreements, entered into as a part of the 
same transaction in effect for more than one 
motion picture season and covering the 
exhibition of pictures released by one 
distributor during the entire period of 
agreement. 


6. From making or further performing 
any formula deal or master agreement to 
which it is a party. The term “formula 
deal” as used herein means a licensing 
agreement with a circuit of theatres in 
which the license fee of a given feature is 
measured for the theatres covered by the 
agreement by a specified percentage of the 
feature’s national gross. The term “master 
agreement” means a licensing agreement, 
also known as a “blanket deal”, covei.ig 
the exhibition of features in a number of 
theatres usually comprising a circuit. 

7. From performing or entering into any 
license in which the right to exhibit one 
feature is conditioned upon the licensee’s 
taking one or more other features. To the 
extent that any of the features have not 
been trade shown prior to the granting of 
the license for more than a single feature, 
the licensee shall be given by the licensor 
the right to reject twenty percent of such 
features not trade shown prior to the grant- 
ing of the license, such right of rejection 
to be exercised in the order of release 
within ten days after there has been an op- 
portunity afforded to the licensee to inspect 
the feature. 


8. From licensing any feature for ex- 
hibition upon any run in any theatre in any 
other manner than that each license shall be 
offered and taken theatre by theatre, solely 
upon the merits and without discrimination 
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in favor of affiliated theatres, circuit theatres 


or others. 
1QME 


[Arbitration Permitted] 


The defendants named in Section II of 
this decree and any others who are willing 
to file with the American Arbitration Asso- 
cition their consent to abide by the rules 
of arbitration and to perform the awards of 
arbitrators, are hereby authorized to set up 
or participate in an arbitration system with 
an accompanying Appeal Board which will 
become effective as soon as it may be organ- 
ized, upon terms to be settled by the court 
upon notice to the parties to this action. 


IV. 


The provisions of the consent decree of 
November 20, 1940, are hereby declared to 
be of no further force or effect. 


V. 
[Compliance] 


1. For the purpose of securing compli- 
ance with this decree, and for no other pur- 
pose, duly authorized representatives of the 
Department of Justice shall, on written re- 
quest of the Attorney General or an Assist- 
ant Attorney General, and on notice to any 
defendant bound by this decree, reasonable 
as to time and subject matter, made to 
such defendant at its principal office, and 
subject to any legally recognized privilege 
(a) be permited reasonable access, during 
the office hours of such defendant, to all 
books, ledgers, accounts, correspondence, 
memoranda and other records and docu- 
ments in the possession or under the control 
of such defendant, relating to any of the 
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matters contained in this decree, and that 
during the times that the plaintiff shall de- 
sire such access, counsel for such defendant 
may be present, and (b) subject to the rea- 
sonable convenience of such defendant, and 
without restraint or interference from it, be 
permitted to interview its officers or em- 
ployees regarding any such matters, at 
which interviews counsel for the officer or 
employee interviewed and counsel for such 
defendant may be present. For the purpose 
of securing compliance with this decree any 
defendant upon the written request of the 
Attorney General, or an Assistant Attorney 
General, shall submit such reports with re- 
spect to any of the matters contained in 
this decree as from time to time may be 
necessary for the purpose of enforcement 
of this decree. 


2. Information obtained pursuant to the 
provisions of this section shall not be di- 
vulged by any representative of the Depart- 
ment of Justice to any person other than a 
duly authorized representative of the De- 
partment of Justice, except in the course of 
legal proceedings to which the United States 
is a party, or as otherwise required by law. 


Wale 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this decree, and no others, to apply to 
the court at any time for such orders or 
direction as may be necessary or appro- 
priate for the construction, modification, or 
carrying out of the same for the enforce- 
ment of compliance therewith, and for the 
punishment of violations thereof, or for other 
or further relief. 


[1 62,574] Keller-Dorian Colorfilm Corp. v. Eastman Kodak Co. 


Keller-Dorian 


Colorfilm Corp. v. Eastman Kodak Co., Technicolor, Inc., and Technicolor Motion Pic- 


ture Corp. 


In the United States District Court for the Southern District of New York. Civil 


Nos. 48-168 and 48-169, February 6, 1950. 


é Sherman Antitrust Act 


Procedure—Compelling Additional Plea 


dings—Preferable Use of Discovery Devices. 


—A motion that the court use its discretionary power to compel a reply to affirmative 
defenses pleaded by the defendant is denied when the court believes that other methods 
already being used by the parties for narrowing the issues—such as depositions and 
discovery—will have served the same Purpose as the requested reply by the time the 


case comes on for trial. 


See the Sherman Act annotations, Vol. 1, J 1640.525, 1640.593. 
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For the plaintiff: Bertram A. Mayers, Fitelson & Mayers (Milton Black, of Mudge, 


Stern, Williams & Tucker, of counsel). 


For the defendant Eastman Kodak Co.: William J. Donovan and James R. With- 
row, Jr., of Donovan, Leisure, Newton, Lumbard & Irvine; T. Carl Nixon and Arthur 
L. Stern, of Nixon, Hargrave, Middleton & Devans (Lloyd F. MacMahon, Frank I. Davis 


and John J. O’Connell, Jr., of counsel). 


For earlier opinion in the same case, see 1948-1949 TraApE CAsEs 62,487. 


[Reply Sought to Answer] 


Irvinc R. KaurMAn, D. J.: [Digest] The 
Court has before it two motions, in two sep- 
arate actions, for orders requiring plaintiff 
to reply to the affirmative defenses set forth 
in paragraphs 41 to 113 inclusive of defend- 
ant’s answer in Civil Action No. 48-168 and 
to the separate defenses of the defendant 
Eastman Kodak Company in paragraphs 46 
to 113 inclusive in Civil Action No. 48-169. 


The defenses to which a reply is sought 
concern themselves with the statute of limi- 
tations, laches and estoppel, the court’s 
jurisdiction over the subject matter, the va- 
lidity and scope of the patents which are 
the subject matter of the lawsuits, other 
actions between the same parties for the 
same subject matter, performance of the 
agreement sued upon, lack of mutuality of 
obligations and an attempt on the part of 
the plaintiff to create a monopoly in re- 
straint of trade in the color motion picture 
industry by the institution of these suits. 


In the two actions plaintiff seeks against 
the defendant, Eastman Kodak Company, 
which is the sole defendant in No. 48-168 
and co-defendant in No. 48-169, equitable 
relief and treble damages under the anti- 
trust laws and other financial relief. 


The defendant, Eastman, in seeking the 
orders compelling the reply contends that 
under Rule 7(a) of the Federal Rules of 
Civil Procedure, the Court may order a 
reply to an answer or a third party answer. 
It is to be noted that replies have already 
been made by the plaintiff to counterclaims. 
The problem, therefore, for this Court to 
determine is whether in its discretion it 
should compel replies in the respective ac- 
tions to the defendant’s defenses enumerated 
in the paragraphs aforementioned. 


The purpose of the Federal Rules was 
to bring about simplicity in pleadings and 
illustrative of this fact is the Appendix of 
Forms, which is annexed to the Rules in 
accordance with Rule 84. Rule 84 states: 


“The forms contained in the Appendix 
of Forms are sufficient under the rules and 


Trade Regulation Reports 


are intended to indicate the simplicity and 
brevity of statement which the rules con- 
template.” (Italics added.) 


[Other Methods of Narrowing Issues] 


A narrowing of the issues can be ob- 
tained by the effective use of depositions 
and discovery and admissions of facts and 
of the genuineness of documents (Rules 
26-36). Wide latitude is permitted in the 
federal court in the taking of depositions 
and discovery because such methods will 
result in narrowing the issues. Indeed, pre- 
trial hearings will be effective in the instant 
litigations in accomplishing that end. Fur- 
thermore both parties are presently engaged 
in the taking of extensive depositions, all 
with a view towards effectively narrowing 
the issues. The problem, therefore, which 
this Court must determine is whether it is 
within the spirit and intent of the Rules to 
compel replies in the instant litigations or 
whether to compel these replies would be 
contrary to the purpose of the Rules to 
obtain simplicity and brevity in pleading. 
In this connection it should be noted that 
Rule 8(d) provides that: 


«. . Averments in a pleading to 
which no responsive pleading is required 
or permitted shall be taken as denied 
or avoided.” 


Ultimately, by the time these actions are 
ready for trial, all the issues, whether re- 
plies have been ordered or not, will be suf- 
ficiently narrowed by the use of the 
implements aforementioned. Apparently 
what the defendant seeks now is to narrow 
the issue preparatory to the taking of sworn 
depositions at the expense of brevity and 
simplicity of pleadings. 

Judge Conger of this Court dealt with 
the question of ordering replies in Bower 
v. Casanave, 44 F. Supp. 501 (S. D. N. Y. 
1941), in which he stated: 


“The defendant’s motion to compel a 
reply is denied. Although Rule 7(a), 
Federal Rules of Civil Procedure, 28 
U. S. C. A. following section 723c, per- 
mits a reply in the court’s discretion, some 
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reason must be shown for its need. Moore 

says that the rule contemplates, in the 

normal case, a complaint and answer only. 

IW Mooreism keds (Prace 423) tee e aes 

Affirmative defenses to which there are 

no replies, are deemed denied or avoided. 

Rule 8(d)) FR. ©) Pe? *(p. 507) 

The various instruments accorded by the 
present Rules afford a simple and effective 
way by means of deposition, discovery, ad- 
missions and pre-trial hearings, to effec- 
tively formulate the issues for the trial, and, 
furthermore, to reveal the facts. In en- 
larging the instruments of discovery as a 
means of limiting the issues, the Rules in- 
tended to make the pleadings more simple 
and brief, i. e., a notice giving device. 
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[Reply Not Needed] 


The depositions themselves are a means 
of formulating the issues, preparatory to 
trial, the ultimate forum at which the issues, 
duly narrowed, should be presented. The 
pleadings should not become cumbersome 
merely to make the taking of depositions 
simpler. 

This Court, therefore, is of the opinion 
that in the actions before it, it would not 
be in the interest of “simplicity and brevity” 
to order the replies to the defenses requested 
in the moving papers and that ample means 
are provided by the Rules as indicated above 
for the limiting of the issues for trial. 


Motions denied. 


[62,575] Opinion of the Attorney General of Louisiana. 


Addressed to the Honorable Drayton R. Boucher, State Senator, Springhill, Louisiana, 
by Adolph Menuet, Jr., Assistant Attorney General. February 1, 1950. 


Louisiana Trade Regulation Laws 


Unfair Trade Practice Laws—Summary.—The Attorney General’s office lists and 
summarizes Louisiana laws relating to the control of unfair and illegal trade practices. 


See the Louisiana State Laws annotations, Vol. 2, J 8321 et seq. 


[Question Presented] 


Your telephone request of January 26, 
1950, inquiring whether or not there is any 
act to prohibit Piggly-Wiggly or any other 
merchants from selling below costs either 
articles of merchandise or merchandise in 
mass, has been referred to the writer for 
attention. 

There are several laws designed to pre- 
vent unfair trade practices. However, 
without knowing all the facts applicable 
to your particular case, we cannot advise 
you just which law would apply, and for 
this reason, we shall briefly attempt to set 
forth all the law on the subject. 


[List of Unfair Practice Laws] 


1. Article 19, Section 14 of the Consti- 
tution prohibits unlawful combinations in 
restraint of trade. This section is patterned 
after the Federal Anti-Trust Laws, com- 
monly known as the Sherman Act (See 
Pepsodent Co. v. Krauss Co., 9 So. 2d 303) 
(Dart’s Statutes, Art. 9809.1). 

2. Act 13 of 1936, known as the Fair 
Trade Act, prevents merchants from selling 
trade-mark articles at a price less than 


those fixed by the owner of the trade-mark 


‘product in contracts with distributors. 


3. Act 338 of 1940, as amended, (Dart’s 
Statutes, Supplement, Article 4931.1 et seq.) 
which covers the subject of unfair sales 
practices of selling below cost to the mer- 


chant, tie-in sales, and unfair advertising. 
(Dart’s Statutes 9670.50). 


4. Act 305 of 1944 creates a State Board 
of Trade Relations. Its declared purpose 
is to foster and encourage free and fair 
competition in business, commerce and trade 
upon an equal basis for all and to prevent, 
condemn and punish all practices to the 
contrary. The present members of. this 
Board are Mr. W. E. Penick, New Orleans, 
Louisiana, Mr. Al M. Weldin, Shreveport, 
Louisiana, and R. Stewart Abbott, Alex- 
andria, Louisiana. 


5. Act 338 of 1940, as amended, seerns to 
be the act of most general application, It 
provides a penal clause to be enforced by 
the District Attorney as well as the civil 
remedy of injunction. We have enclosed 
a copy of the original act and might sug- 
gest that the persons interested consult 
their district attorney to determine if its 
provisions as amended are being violated. 
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[62,576] United States v. Chrysler Corp. Parts Wholesalers, Northwest Region, 
MoPar Club, S. L. Savidge, Inc., American Automobile Co., Commercial Automotive 
Service, Inc., Winthrop Moter Co., Riegel Brothers, Inc., W. G. Powell, John Munster, 
Stanley Sayres, Ralph W. Hanson, Frank L. Hawkins, Carl J. Brush, George W. Miller, 
Stanley Peterson, Dee R. Riegel, T. H. Naismith. 


ies In the United States Court of Appeals for the Ninth Circuit, 
0. 


Appeal from the United States District Court for the Western District of Washington, 
Northern Division. Reversed. 


No. 12,236. March 1, 


Sherman Antitrust Act 


Indictments—Sufficiency of Allegations—Interstate Effect of Intrastate Restraints.— 
The allegations of an indictment which assert that the restraints of trade effected by 
defendant wholesalers within one state have an adverse effect upon interstate commerce, 
even though the restraints affected automobile parts which rested on the shelves of the 
wholesalers before being distributed by them, constitute a statement of ultimate fact, and 
are not merely conclusions of law, as long as there are also supporting allegations of 
particular acts which are claimed to have given an interstate character to the intrastate 
restraints. It is well established that the prohibitions of the Sherman Act extend to intra- 
state transactions which substantially affect interstate commerce. 


See the Sherman Act annotations, Vol. 1, J 1021.539, 1630.210. 


For the plaintiff: Herbert A. Bergson, Assistant Attorney General, Washington, D. C.; 
J. Charles Dennis, U. S. Attorney, Seattle, Washington; Charles Li Whittinghill, Special 
Assistant to the Attorney General, and Richard E. Guggenheim, Joe F. Nowlin, Aute L. 
Carr and John P. Kelly, Attorneys of the Department of Justice, Washington, D. C. 


For the defendants: Bogle, Bogle & Gates, Robert W. Graham and J. Tyler Hull, 
of Seattle, for Commercial Automotive Service, F. L. Hawkins and C. J. Brush; Eggerman, 
Rosling & Williams, Edward L. Rosling and Robert G. Moch, Seattle, for S. L. Savidge, 
Inc., W. G. Powell and John Munster; Eisenhower, Hunter & Ramsdell, Tacoma, for 
Winthrop Motor Co., G. W. Miller and Stanley Peterson; Ferguson, Burdell & Armstrong, 
Seattle, for Chrysler Corp, Parts Wholesalers and MoPar Club; Randall & Danskin, C. D. 
Randall, of Spokane, for Riegel Brothers, D. R. Riegel and T. H. Naismith; Tracy 
Griffin & Kenneth Short, Seattle, for American Automobile Co., Stanley Sayres and 


R. W. Hanson. 
Before DENMAN, Chief Judge, and Bone and Orr, Circuit Judges. 


[Sufficiency of Indictment at Issue] commerce from the manufacturer outside 


Orr, Circuit Judge: An indictment was 
returned in the United States District Court 
for the Western District of Washington 
purporting to charge appellees with conspir- 
ing to violate the Sherman Act, 15 U. S. 
Cc. A. $1. Appellees moved in the trial 
court to dismiss on the ground that no 
criminal offense was alleged in that the 
indictment failed to state a conspiracy in 
restraint of trade either “in” interstate 
commerce or “affecting” interstate com- 
merce. The trial court granted the mo- 
tion and dismissed the indictment. We 
have then for determination, as did the trial 
court, the question of whether there can 
be found within the four corners of the 
indictment sufficient allegations to establish 
that the goods in question moved in interstate 
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the state of Washington to the consumers 
within the state of Washington without 
coming to “rest” in the sense that the flow 
of the commerce was stopped before the 
goods reached the consumer and, further, 
whether the impact of the alleged conspiracy 
on the sale and distribution of the goods 
was such as to impede the free and uninter- 
rupted flow thereof in interstate commerce. 
In considering the sufficiency of the indict- 
ment we should keep in mind the rule that 
all allegations, well pleaded, must be taken 
as true. 


[Sales Methods Described] 


In substance, the indictment alleges that 
two of the defendants are unincorporated 
trade associations comprising persons and 
concerns operating almost exclusively in the 
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state of Washington, who are authorized 
by the Chrysler Corporation to sell Chrysler 
replacement parts and engines. The five 
corporate defendants, who are the author- 
ized Chrysler parts wholesalers in the said 
State, are all members of one or both of 
those trade associations, and the ten indi- 
vidual defendants are each actively engaged 
in the management of one of the corporate 
defendants and of the associations of which 
it is a member. The Chrysler Corporation 
manufactures replacement parts in Michi- 
gan, Georgia, Kansas, Delaware and Cali- 
fornia. Some of these parts, known as 
Class A parts, are in competition with sim- 
ilar parts manufactured by other companies. 
Class B parts are manufactured only by 
Chrysler. Chrysler sells both classes of 
parts to the corporate defendants who, in 
turn, sell more than 90 per cent of the 
Chrysler replacement parts used in the state 
of Washington. The wholesalers are inde- 
pendent entrepreneurs who purchase the 
parts outright and resell them as their own 
property. The resales are made to author- 
ized dealers in Chrysler automobiles, inde- 
pendent garages and repair shops, operators 
of taxicab or truck fleets and retail cus- 
tomers. At various specified times and 
places the defendants have successfully com- 
bined and conspired to raise and fix whole- 
sale prices on parts by specified percentages, 
to decrease and fix wholesale discounts on 
parts by special percentages and to compel 
authorized dealers to adhere to the prices 
and discounts so fixed. 


[Allegations of Interstate Activity] 


The allegations pertaining to the connec- 
tion between the alleged conspiracy and 
interstate commerce are as follows: 


“10. * * * In anticipation of, and in 
response to, orders and demands trom 
customers in the state of Washington of 
the classes described in paragraph 8 here- 
of, the corporate defendants regularly 
order, purchase and procure the shipment 
of Chrysler replacement parts and en- 
gines from the Chrysler plants located 
in the states listed in paragraph 6 hereof, 
and resell said parts and engines to said 
customers in the state of Washington. 
Said corporate defendants, and authorized 
Chrysler dealers in the state of Washing- 
ton to whom they sell, serve as a conduit 
through which said Chrysler replacement 
parts and engines move in a regular, con- 
tinuous and uninterrupted flow to the 
ultimate users of said parts and engines 
in the state of Washington.” 
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“11. *)* * >The purchase and resale 
of Chrysler replacement parts and engines 
by the corporate defendants as the au- 
thorized Chrysler wholesalers for the state 
of Washington, and by the authorized 
Chrysler dealers to whom they sell, is an 
integral part of and incidental to the un- 
interrupted movement of said substantial 
volume of Chrysler replacement parts and 
engines in interstate commerce from the 
Chrysler plants located in the states listed 
in paragraph 6 hereof, to the ultimate 
users of said replacement parts and en- 
gines in the state of Washington.” 

“21. The purpose, intent and necessary 
effect of the aforesaid combination and 
conspiracy has been and is: 

(a) To eliminate all price competition 
among defendants and the authorized 
Chrysler dealers to whom they sell, in 
the sale of Chrysler replacement parts and 
engines shipped in interstate commerce 
into the state of Washington and sold 
and distributed therein, and to deny the 
consuming public in the state of Wash- 
ington the benefits of such competition. 

Ke Ok 


(c) To directly, substantially, and un- 
reasonably burden and restrain the flow 
in interstate trade and commerce of 
Chrysler replacement parts and engines 
from the states of Michigan, Georgia, 
Kansas, Delaware and California to the 
state of Washington, by means of the 
aforesaid elimination of price competition, 
and the aforesaid enhancement, fixing 
and maintenance of prices.” 


If it can be determined that the alleged 
conspiracy has a sufficiently close relation 
to interstate commerce, then such conspiracy 
constitutes a violation of the Sherman Act, 
a conspiracy to fix prices being an unrea- 
sonable restraint of trade per se. United 
States v. Trenton Potteries Co., 273 U.S. 392; 
United States v. Socony-Vacuum Comps 
Us S50: 


In enacting the Sherman Act, Congress 
exercised the full extent of its commerce 
power. United States v. Frankfort Distilleries, 
324 U. S. 293, 298; United States v. South- 
eastern Underwriters Association, 322 U. S. 
533, 558. 


[Allegations Held Sufficient] 


We conclude that paragraph 10 of the 
indictment contains a sufficient allegation 
to charge that at least part of the trade 
restrained by the alleged conspiracy is in 
interstate commerce. Effect must be given 
to the allegation that “replacement parts 
and engines move in a continuous and un- 
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terrupted flow to the ultimate users of said 
parts and engines in the state of Washing- 
ton.” Appellees contend that said allegation 
1s nO more than a conclusion of law. Taken 
with other allegations we think it is a state- 
ment of an ultimate fact. 


In Walling v. Jacksonville Paper Co., 317 
U. S. 564, the question was whether, for 
purposes of the Fair Labor Standards Act, 
certain employees of a wholesale paper 
company who worked in a warehouse from 
which shipments were made to customers 
within the same state were engaged in in- 
terstate commerce where the goods shipped 
had been brought in from outside the state. 
It was held that where the goods had been 
procured with the intention of using them 
to fill specific prior orders from customers, 
the temporary pause at the warehouse did 
not prevent the goods from being in inter- 
state commerce during their entire journey 
from outside the state to the customer. 
Certain other goods which were procured 
in accordance with prior contracts or under- 
standings with specific customers were also 
held to remain in interstate commerce until 
reaching those customers. The goods ordered 
without prior orders or understandings, 
however, were held to lose their interstate 
status on arrival at the warehouse, although 
the Court added: “We do not mean to 
imply that a wholesaler’s course of business 
based on anticipation of needs of specific 
customers, rather than on prior orders or 
contracts, might not at times be sufficient to 
establish that practical continuity in trans- 
it necessary to keep a movement of goods 
‘in commerce’ within the #ieaning of the 
Bet... 31/7 UL 9S: 564,570: Paragraphw 10 
alleges: “In anticipation of, and im response 
to, orders and demands from customers in 
the state of Washington * * * the cor- 
porate defendants regularly order, purchase 
and procure the shipment of Chrysler re- 
placement parts and-engines from the Chrysler 
plants [outside the state] and resell said 
parts and engines to said customers in the 
state of Washington.” (Italics ours) The 
plain meaning of this allegation is that 
the defendants make specific procurements of 
parts:ftom outside the state with the inten- 
tio te. using those parts to fill specific 
prior ofders of customers or to supply spe- 
cific customers in accordance with prior 
understandings. This meaning is empha- 
sized by the allegation that the defendants 
serve as a conduit for a regular, continuous 
and uninterrupted flow to the ultimate con- 
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sumers. Under the criteria laid down in 
the Jacksonville Paper Company case, supra, 
the parts so procured clearly remain in in- 
terstate commerce after leaving the defend- 
ants, and any conspiracy to restrain their 
free movement between the defendants and 
the consumers violates the Sherman Act. 


The goods procured “in anticipation of” 
orders and demands, however, might fall 
short of the continuity of movement neces- 
sary to keep them in interstate commerce. 
We look, therefore, to other allegations to 
determine whether there appears some 
other basis on which the alleged conspiracy 
relating to these alleged transactions is 
brought within the scope of the Sherman 
Act. 


[Effect of Restraints Within State| 


It is well established that the commerce 
power of Congress, and the Sherman Act, 
which is a complete exercise of that power, 
extends to intrastate transactions which 
substantially affect interstate commerce. 
Mandeville Island Farms, Inc., v. American 
Crystal Sugar Co., 334 U. S. 219. We think 
that paragraph 21 (c) of the indictment 
sufficiently alleges that the alleged price 
fixing conspiracy in its entirety had a sub- 
stantial effect on interstate comiaerce with- 
in the scope of the Sherman Act. The 
allegation is not, as appellees urge, a mere 
conclusion of law, for it incorporates and 
specifies particular acts which are alleged 
to bring about the substantial effect. Re- 
straints on retail sales of goods within a 
state which were purchased outside the state 
have been held to so affect interstate com- 
merce as to be within the scope of the 
commerce power and the Sherman Act. 
United States v. General Motors, 121 F. 2d 
376, 401-02; cf., N. L. R. B. v. Van DeKamp’s, 
152 F. 2d 818. “The control of the handling, 
the sales and the prices at the place of origin 
* * * or in the state of destination * * * 
may operate directly to restrain and mo- 
nopolize interstate commerce.” Local 167 v. 
United States, 291 U. S. 293, 297. The alle- 
gations are sufficient. Whether or not the 
facts distinguish the business of the ap- 
pellees from that of the ordinary wholesalers 
of goods can best be determined when those 
facts are developed. We are not concerned 
with that question at this time. 


[Reversed] 
The order dismissing the indictment is 
reversed. 
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[| 62,577] Emich Motors Corp. and U. S. Acceptance Corp. v. General Motors Corp. 
and General Motors Acceptance Corp. 

In the United States Court of Appeals for the Seventh Circuit. 
January Session, 1950. Nos. 9620-9686. March 3, 1950. , 

Appeals trom the District Court of the United States for the Northern District of 
Illinois, Eastern Division. Reversed and remanded. 


October Term, 1949, 


Sherman and Clayton Antitrust Acts 


Treble Damage Suits—Evidence—Prima Facie Effect and Limited Use of Prior 
Criminal Convictions.—A judgment in a criminal suit may be introduced in a civil action 
against the same defendant as prima facie evidence of restraint of trade generally, where 
that was the holding in the criminal action, but the indictment in the criminal suit may not 
be submitted to the jury as an exhibit, because of the prejudicial danger that it will be 
considered as evidence that all the acts charged therein were found to be true; nor may 
the criminal judgment be introduced under any circumstances as evidence of conviction 
upon any alleged acts except those commented on in the criminal court’s instructions to 
the jury. Further, although evidence was introduced in the criminal action for the purpose of 
showing that an automobile dealer’s franchise was revoked because of his refusal to use a certain 
financing company’s services, the criminal judgment is not proper evidence upon that point 
in a Civil action, since it is by statute limited to proof of a general restraint, and in order 
to succeed in a treble damage suit the dealer must bring forth independent evidence showing 


the impact of that general restraint of trade upon him, to his injury. 


See the Sherman Act annotations, Vol. 


tions, Vol. 1, J 2025. 


1, 7 1630.614, 1640.527; Clayton Act annota- 


For the plaintiffs: Thomas Dodd Healy, Harold Stickler, A. Bradley Eben and Martin 


S. Gerber, all of Chicago, Illinois. 


For the defendants: Ferris E. Hurd, of Chicago; Henry M. Hogan, of Detroit; Henry 


F. Herbermann, of New York City. 


For memorandum opinions of the United States District Court in the same case, see 


1946-1947 TRApE CAsEs {] 57,513, 57,638. 


Before Major, Chief Judge, and Kerner and Swaim, Circuit Judges. 


[Nature of Appeal] 


KERNER, Circuit Judge: These are appeals 
from treble damage judgments and a judg- 
ment for costs in a suit brought by two 
closely related corporations for damages 
alleged to have been sustained as a result 
of violation by General Motors and General 
Motors Acceptance Corporation of the Sher- 
man Anti-Trust Act. The judgments for 
damages entered upon the verdicts of a jury, 
one for $1,050,000 in favor of Emich Motors 
Corporation, and the other in favor of WSs 
Acceptance Corporation for $186,000, are 
for three times the amounts of the verdicts 
rendered. In addition, the District Court, 
after hearing further evidence without a 
jury, entered a supplemental judgment in 
favor of plaintiffs for costs and expenses in 
the amount of $257,358.10, of which $250,000 
was for attorneys’ fees. Both plaintiff cor- 
porations are owned by Fred Emich: one 
owned two franchises for dealerships for the 
distribution of Chevrolet automobiles; the 
other is a finance company, formerly named 
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EMC Finance Company, organized to sup- 
ply credit facilities for the purchase of new 
and used automobiles. We shall refer to 
plaintiffs as Emich Motors and the Finance 
Company. 


The suit was based on a conspiracy which 
had been the subject of criminal prosecution 
under an indictment charging that defend- 
ants, with others, had combined to restrain 
interstate trade and commerce in Chevrolet 
and other automobiles manufactured by 
General Motors, for the purpose of controlling 
the financing of wholesale and retail pur- 
chases of such automobiles by compelling 
dealers to use the credit facilities of its sub- 
sidiary, the General Motors Acceptance 
Corporation. Defendants were found guilty as 
charged in the indictment, and this’ court 
affirmed that conviction. 121 F. 2d 376, 
certioari denied, 314 U. S. 618. Plaintiffs 
here allege that they were injured by that 
conspiracy in that, in furtherance thereof, 
defendants cancelled the franchise contracts 
under which Emich Motors was engaged in 
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business, thereby destroying the business of 
that corporation and that of the Finance 
Company which derived its business from 
furnishing credit facilities for the purchase 
and sale of new and used automobiles by 
that corporation. 


Plaintiffs relied on §4 of the Clayton Act 
for their right to recover for injuries arising 
out of the violation of the Sherman Act for 
which defendants had previously been con- 
victed, and §5 for aid in the presentation of 
their case. — 157 Ul 7S! "G@ AY §8 tS and 916: 
They therefore attached to their complaint 
a copy of the indictment charging the con- 
spiracy of which defendants had been found 
guilty. Defendants in their answer denied 
that the cancellation of the two franchises 
had been caused by Emich Motors’ refusal 
to use GMAC or was connected with any 
conspiracy or illegality. They asserted, on 
the contrary, that the reason for the can- 
cellation was the violation by Emich Motors 
of the terms of the franchises and a course 
of conduct relating to customer service and 
financing practices, resulting in serious dis- 
satisfaction on the part of Chevrolet pur- 
chasers and justifying termination of the 
franchises. 


[Facts of Criminal Suit] 


Inasmuch as various questions are raised on 
these appeals as to the availability and appli- 
cability of the earlier proceeding to this suit 
we deem it advisable first briefly to set forth 
the facts as to the criminal suit. Our out- 
line of these facts is largely derived from 
the opinion of this court affirming the judg- 
ment of conviction. In essence, the indict- 
ment charged that defendants, with others, 
conspired to restrain unreasonably the inter- 
state trade and commerce in Chevrolet and 
other automobiles manufactured by General 
Motors, for the purpose of controlling the 
financing essential to the wholesale purchase 
and retail sale of such cars, and that in fur- 
therance of this purpose the conspirators 
devoted themselves to concerted action by 
which GMAC was imposed on dealers who 
were engaged in the purchase and sale of 
General Motors cars. The specific conduct 
charged in furtherance of the illegal pur- 
poses was: (1) Requiring dealers to promise 
to use GMAC exclusively as a condition to 
obtaining General Motors franchises; (2) 
making contracts for short periods and can- 
cellable without cause, cancelling or threat- 
ening to cancel such contracts unless GMAC 
facilities were used; (3) discriminating against 
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dealers not using GMAC by refusing to 
deliver cars when ordered, delaying ship- 
ment and shipping cars of different number, 
model, color or style; (4) compelling deal- 
ers to disclose how they financed their whole- 
sale purchases and retail sales, examining 
and inspecting books and accounts in order 
to procure this information, and requiring 
dealers to justify their using other financing 
media; (5) giving special favors to dealers 
using the wholesale and retail facilities of 
GMAC; (6) granting special favors to GMAC 
which were denied to other discount com- 
panies; (7) giving dealers a rebate from the 
GMAC financing facilities; and (8) com- 
pelling dealers to refrain from using other 
finance companies by all other necessary, 
appropriate or effective means. 


Included in the evidence introduced to 
sustain the charge of conspiracy to compel 
dealers to use GMAC financing was that of 
thirty-eight then dealers and ten ex-dealers, 
including Emich whose corporations are the 
plaintiffs here. Emich testified that he had 
been a Chevrolet dealer in Chicago from 
1932 to 1936, and that because he owned his 
own finance company which he insisted upon 
using for his purchases and sales, he received 
unordered cars and trucks and experienced 
other difficulties in his business which he 
said he was told would cease if he would 
give GMAC his finance business. His fran- 
chises were cancelled in 1936, and he testi- 
fied that upon his appeal to the president of 
General Motors for reinstatement he was 
told that the cancellation was for his failure 
to use GMAC and that it was the policy of 
General Motors to require dealers to use 
the facilities of that corporation, and if he 
would not agree to do so it would be useless 
for the president of General Motors to dis- 
cuss reinstatement with the appropriate 
Chevrolet officials. 


[Limitations on Persuasive Methods] 


In instructing the jury, the court pointed 
out the limits within which the defendants 
might promote GMAC, and stated that they 
had a right to select any dealers they saw 
fit, determine upon what terms to sell their 
cars, expound the advantages of GMAC, 
and persuade dealers to use it. But the court 
added that they could not utilize existing and 
prospective contracts with dealers as ‘“‘clubs 
or instruments of coercion” to compel accept- 
ance of GMAC, and then stated that that 
was in effect the fact question of the case, 
whether the dealer could act as a free man, 
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of his own free will. The court further 
stated, in response to defendants’ request 
for a further instruction, that it correctly 
stated the law: “* * * if the jurors find that 
General Motors dealers have been restrained 
as a result of an agreement entered into 
among the defendants, effectuated by the 
acts alleged in the indictment, they should 
find the defendants not guilty, unless they 
also find that the interstate trade and com- 
merce in General Motors automobiles which 
moves through the retail outlet which those 
dealers constitute * * * have becn unduly 
restrained as a result thereof.” Further 
portions of the instructions, not referred 
to in our earlier opinion but which become 
significant on these appeals, were to the 
effect that it was not necessary for the 
Government to prove all of the acts alleged ; 
that, “It is essential that they prove this con- 
spiracy, and if you believe that the evidence 
is sufficient to sustain that conclusion, then 
you have a right to find that there is a 
conspiracy, but it is not essential to that 
conclusion that each and every one of the 
acts charged in the indictment shall be 
proved,” and that, “They have a perfect 
right to have a finance company and to 
recommend its use. They have a perfect 
right to cancel a contract from their dealer 
as long as they are not performing any 
unreasonable act.” 


The jury found all corporate defendants 
guilty as charged in the indictment, and 
acquitted all individual defendants. 


[Criminal Judgment Relied On|] 


In presenting the case here involved, 
plaintiffs relied upon the judgment of con- 
viction in the criminal case. In addition 
dealer witnesses who described their own 
experiences with defendants, and all of 
whom asserted that their own dealerships 
were either cancelled for failure to use 
GMAC or continued only upon their promise 
to use it. Emich himself testified as to the 
facts alleged to have led up to the cancel- 
lations and also as to damages suffered by 
both his corporations. Other witnesses 
testified as to the matter of damages alleged 
to have been suffered by plaintiffs. Plain- 
tiffs also introduced a large number of docu- 
mentary exhibits, most of which were 
obtained from defendants’ files in response to 
discovery and other pre-trial proceedings. 
Inasmuch as no question is raised as to the 
sufficiency of the evidence to support the 
verdicts on which the judgments are based, 
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we deem it unnecessary to set forth any 
of that evidence here. 


[Indictment Given to Jury] 


The serious questions on these appeals 
have to do with the admission and exclusion 
of evidence. Defendants contend that they 
were prevented from adequately presenting 
to the jury their evidence showing their 
actual reasons for terminating the Emich 
dealerships and the justification for such 
terminations, while at the same time they 
were seriously prejudiced by the introduc- 
tion of the judgment in the criminal proceeding 
which they assert was inadmissible as to 
the issues of this case, which prejudice was 
aggravated by permitting the indictment to 
go to the jury as an exhibit in the case, and 
by confusing and misleading instructions as 
to the applicability of the criminal judg- 
ment and record pertaining thereto. 

Although plaintiffs stated in their briefs 
on appeal that they relied on the judgment 
in the criminal case “as an independent 
Statutory method of making a prima facie 
case showing the existence of the conspiracy,” 
they also contend that they were entitled 
to rely on the prior proceedings as an 
estoppel extending “to such matters as the 
existence of the conspiracy, the means, and 
the acts committed in furtherance thereof, 
all as charged in the indictment.” They 
assert that Local 167, International Brother- 
hood of Teamsters v. United States, 291 U. S. 
293, is authority for this contention. An 
examination of the proceedings in that case 
discloses a very different situation from the 
one here involved. The suit there was one 
in equity against sixty-eight defendants, 
three of which were unincorporated associa- 
tions and the balance individuals who had 
previously been found guilty of conspiracy 
to restrain interstate commerce in live and 
dressed poultry in the New York area. The 
suit also named a number of additional 
individual defendants not brought into the 
earlier criminal proceedings. When all the 
defendants filed answer denying the charges 
of the conspiracy, the court granted the 
motion of the Government to strike the 
pleading as to the previously convicted de- 
fendants, holding that such denials were ob- 
viously sham, and made for obstructive 
purposes. The case establishes, in effect, that 
the prior criminal conviction is res judicata 
as to the fact of the conspiracy and every 
matter essential to establish it as against the 
parties to the earlier proceeding. See Note, 
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44 H. L. R. (1930-31) 997. And under §5 
of the Clayton Act, parties suing for redress 
of injuries resulting from violation of the 
antitrust laws may utilize a previous pro- 
ceeding to the same extent as could the 
parties thereto. However, it remains a mat- 
ter for the court to determine the scope 
and applicability of the previous judgment, 
as it did in the New York case, and cer- 
tainly it could not rightly be held here that 
the judgment convicting the corporate de- 
fendants and acquitting all the individual 
defendants through whom the corporations 
must have acted, operated as an estoppel 
not only as to the fact of the existence of 
the conspiracy but also as to all the means 
and acts charged in the indictment, as plain- 
tiffs would have us hold. “Where an indict- 
ment charges various means by which the 
conspiracy is effectuated, not all of them 
need to be proved.” Unmited States v. Socony- 
Vacuum Oil Co., 310 U. S. 150, 250. That 
being the case, a judgment on such an in- 
dictment does not establish the performance 
of all the means charged. 


[Limited Applicability Theory] 


Defendant’s theory as to the applicability 
of the judgment goes to the other extreme. 
They contend that a proper inspection of 
the entire record in the criminal proceed- 
ing, the admissibility of which they concede 
for this limited purpose, discloses that it 
did not constitute an estoppel as to any 
fact material to the issues in this case. 
They define the essential elements of this 
action unden (see ss) CG AY ’§ 15ass Ty tA 
general conspiracy by defendants to delav 
deliveries of cars and to cancel dealers 
who did not finance through GMAC, 2. 
An impact of some illegal activity engaged 
in by defendants in the course of such 
conspiracy, i. e., delays or cancellations, upon 
plaintiffs’ business or property. 3. Damages 
proximately resulting from such impact. 
Obviously the judgment has nothing to do 
with the third element, and they urge that 
it also has no bearing on the first two for 


the reason that under the instructions to the ~ 


jury, the question whether the conspiracy 
was to delay deliveries or to cancel fran- 
chises was left open, and the jury could 
have found defendants guilty of the con- 
spiracy even though it did not consider 
them guilty of these two particular acts. 
Defendants further urge that inasmuch as 
the indictment charged restraint in the trade 
in all General Motors automobiles as well 
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as Chevrolet, it left open the question 
whether the restraint was directed to Cheyv- 
rolet dealers. They rely on Russell v. Place, 
94 U. S. 606, where the Court held that an 
estoppel by judgment exists only as to fac- 
tual issues that can be shown definitely to 
have been determined by the prior action. 


[Purpose for Which Admissible] 


We are convinced that the meaning de- 
fendants seek to give to the judgment is too 
limited, and that plaintiffs were entitled to 
rely upon it as prima facie evidence that 
defendants had been guilty of a conspiracy 
to restrain dealers’ interstate trade and 
commerce in General Motors cars for the 
purpose of monopolizing the financing essen- 
tial to the movement of those cars. This 
was the basis for their statutory cause of 
action for treble damages. The preparation 
of the proper pleading for Anti-Trust Act 
suits requires a statement of matters and 
their relation to each other far more exten- 
sive than that in a simple pleading in 
negligence or on contract. See Beegle v. 
Thomson, 138 F. 2d 875; United States v. 
Schine Chain Theatres, 31 F. Supp. 270. A 
complaint to state a cause of action must 
show not only damages sustained by the in- 
dividual plaintiff, but also a violation of 
public rights prohibited by the Act. Waulder 
Mfg. Co. v. Corn Products Refining Co., 236 
U. S. 165; Shotkin v. General Electric Co., 
171 F. 2d 236. And we think the judgment 
is available at least for the limited purpose 
of establishing that there had been a viola- 
tion of public rights in the absence of which 
plaintiffs would have no cause of action un- 
der the statute, and from which violation 
they assert their injury stemmed. Hence 
we approve the ruling of the District Court 
—‘‘* * * a]] that was intended by Section 16, 
15 U. S. C. A., was that plaintiffs in cases 
of this nature were to be accorded the ad- 
vantage of establishing a prima facie case of 
conspiracy to violate the antitrust laws by 
merely introducing the judgment of convic- 
tion in the criminal case. The nature of the 
evidence upon which that judgment rests is 
wholly immaterial and irrelevant. * * * 
What issues were determined by the judg- 
ment of conviction are questions of law to 
be decided by the court and not issues of 
fact to be decided by the jury in this case.” 

While we are convinced that the trial 
judge announced the proper principles for 
determining the applicability of the criminal 
judgement, we think he did not conform to 
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or correctly follow his own ruling. The 
error relates principally to the uses to 
which he permitted plaintiffs to put the in- 
dictment in the criminal proceedings. They 
attached a copy of it to their complaint; 
counsel read from it at length in opening 
statements to the jury, and in closing, re- 
ferred to the restraints alleged in it as 
established by the judgment of conviction; 
the trial judge summarized it at length 
in his instructions to the jury; and, most 
serious of all, the indictment was sent to the 
jury as an exhibit in the case. 


[Error in Use as Exhibit] 


Whether or not there was error in the 
first matters referred to, we are convinced 
that serious error was committed in per- 
mitting the jury to consider the indictment 
itself as evidence in the case. And that 
was certainly the effect of its use as an 
exhibit. It told the jury that it could look 
to it to ascertain the means and the acts com- 
mitted in furtherance of the conspiracy of 
which defendants had been convicted. But 
we have shown that since it was unneces- 
sary for the Government to prove the per- 
formance of any of the acts or means, except 
for the purpose of establishing venue, in 
order for the jury in the criminal proceeding 
to find defendants guilty, it was for the 
court to examine the indictment as an aid 
in determining or defining the issues pre- 
sented by the earlier case, and it should not 
have been introduced as an item of evidence 
in the proceeding here involved. And the 
error of permitting the indictment to be 
used as evidence was not only not corrected 
by the instructions but was in fact aggra- 
vated by the following ones relating to the 
evidentiary use of the judgment: 


“The judgment in the criminal case was 
admitted in evidence in this case, pursuant 
to the law to which I have just referred, 
for the purpose of the plaintiff making a 
prima facie case against the defendants 
as to one of the issues of this case and 
only and solely for the purpose of defin- 
ing, describing, and limiting the scope of 
the judgment on the verdict which was 
entered in that case, namely, the conspiracy 
to violate the anti-trust laws. 


“The burden is on the plaintiffs of es- 
tablishing by a preponderance of the evi- 
dence that they were injured by the 
defendants pursuant to or in the course 
of a conspiracy and in order to recover 
damages for the cancellation of the Chev- 
rolet franchises they must prove by a 
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preponderance of the evidence including 
the criminal judgment that the defendants 
entered into a conspiracy to compel the 
use of General Motors Acceptance Cor- 
poration by agreeing among themselves, 
among other things, to cancel dealers who 
failed or refused to use General Motors 
Acceptance Corporation to a satisfactory 
extent and that the franchise of Emich 
Motors Corporation was cancelled by rea- 
son of and pursuant to said conspiracy 
and not because of the things alleged by 
by defendants as the reasons for such can- 
cellation * * *” (italics added) 


The first paragraph quoted above appears 
to us to be needlessly confusing. The sec- 
ond not only permitted the jury to consider 
the judgment as evidence that there had 
been a conspiracy, but also allowed it to 
consider it as evidence that Emich Motors’ 
franchises were cancelled pursuant to that 
conspiracy. That the court had previously 
stated that, “Being prima facie evidence, 
the judgment is not conclusive in this 
case. It is merely sufficient evidence of a 
violation by these defendants of the anti- 
trust laws to put these defendants to their 
proof. * * * It was unnecessary that each 
and every one of the acts charged in the 
indictment be proved before the jury could 
find the defendants guilty of the charges 
made by the indictment; * * *”’ does not 
seem to us to be sufficient to clear up the 
confusion or rectify the error. 


[Jury Instructions Basis for Scope 
of Judgment] 


Plaintiffs contend that the indictment was 
properly admitted on the ground that the 
criminal judgments included it by reference, 
hence were incomplete without it. We do 
not so construe the judgments against these 
defendants. The verdict was “Guilty in man- 
ner and form as charged in the indictment,” 
and each judgment recited a finding of guilt 
of the offense charged in the indictment, 
“k-* * to wits * * * Violation of Sherman 
Anti-Trust Law.” The scope of such a 
judgment may better be determined by ref- 
erence to the instructions of the court to 
the jury than to the allegations of the in- 
dictment. And where, as in the criminal 
case here relied on, the court expressly told 
the jury that it need not find the defendants 
guilty of all the acts and means as charged, 
such acts and means are not to be consid- 
ered as established by the finding of guilt. 
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Plaintiffs rely on Eastman Kodak Co. v. 
Southern Photo Materials Co., 295 Fed. 98, 
102, as authority for the admissibility of 
the indictment. There the court admitted, 
over objections of defendant, the complaint, 
answer, opinion and final decree in an earlier 
equity action brought by the Government 
against the defendant for violations of the 
anti-trust laws said to be similar to the vio- 
lations complained of in the suit for damages, 
with an instruction to the jury that they 
limit their consideration of the effect of such 
evidence to the final decree. The Court of 
Appeals held, without discussion, that the 
pleadings were admissible to explain the 
issues upon which the decree was based and 
that the error in the admission of the opin- 
ion was harmless in view of the fact that the 
court “limited the effect of this evidence to 
the decree, and of the further fact that the 
verdict was for much less than could reason- 
ably have been rendered * * *.” On review 
of the decision by the Supreme Court, 273 
U. S. 359, it appears that the objection to 
the introduction of the pleadings in the 
earlier case was abandoned—the Court (at p. 
369) stated that the issues presented did 
not involve the existence of the monopoly 
which was not questioned and the allegations 
as to which had been supported by the final 
decree in the equity suit, introduced as 
prima facie evidence of defendants’ violation 
of the Anti-Trust Act. 

Plaintiffs also rely on Bigelow v. RKO 
Radio Pictures, 162 F. 2d 520. In that case, 
defendants in a supplemental proceeding 
brought to obtain additional relief after 
entry of a judgment for damages in a suit 
for violation of the anti-trust laws, objected 
to a ruling that estoppel by verdict extended 
to every issue involved in the prior litigation 
between the parties. This, however, in- 
volved a very different situation from the 
one here. On appeal, this court observed 
that the original complaint stated but one 
cause of action which, if proved, entitled the 
plaintiffs to two kinds of relief, namely, 
damages and an injunction. The same judge 
who presided in the trial of the damage 
action heard the application for an injunc- 
tion. The two proceedings involved sep- 
arate aspects of the same action. Hence, the 
court, speaking through Judge, now Mr. 
Justice Minton, approved the use of the 
complete record in the damage phase of 
the litigation for the purpose of enabling 
the court to determine what had transpired 
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during the trial and appeal of the damage 
issue. 


We are convinced that none of these cases 
are authority for the admission of the in- 
dictment for the purposes to which it was 
put under the circumstances of this case, 
and further, that permitting it to go to the 
jury as an exhibit served to give to the 
allegations of acts and means a certain evi- 
dentiary value which, under the instructions 
of the court in the criminal proceeding, they 
did not have. 


We are fortified in our view of the limi- 
tation on the use of the indictment by a de- 
cision in another case related to the criminal 
case against defendants here. See Ford 
Motor Co. v. United States, 335 U. S. 303. 
At the time of the indictment against the 
General Motors and other defendants, similar 
proceedings were brought against the Ford 
Motor Company and the Chrysler Company. 
Both the latter companies entered into con- 
sent decrees by which, in effect, they bound 
themselves not to engage in any practices 
found illegal by the decree in the General 
Motors case. By § 12a(2) of the consent de- 
cree it was provided that: “A general verdict 
of guilty returned against General Motors 
* * * followed by the entry of judgment 
thereon, shall be deemed to be a determina- 
tion of the illegality of any agreement, act 
or practice of General Motors Corporation 
which is held by the trial court, 1m tts instruc- 
tions to the jury to constitute a proper basis 
for the return of a general verdict of 
guilty.” (Italics added.) Subsequently a 
question arose as to the further continu- 
ance of the restraints imposed by the con- 
sent decree in the light of the judgment 
against General Motors. In discussing the 
proper method of resolving the question, 
the Court (at p. 319) observed that the Gov- 
ernment insisted that since the indictment 
charged that certain practices violated the 
Sherman Law and since evidence had been 
introduced to support the charge, “the jury 
might have found General Motors and 
GMAC guilty of ‘coercion’ at least partly on 
the basis of that evidence. But sub-para- 
graph 12(a)(2) was not designed to au- 
thorize speculative reconstruction of the 
jury’s process in reaching its verdict. It 
provided a definite standard for ascertain- 
ing what rules of law were at a future date 
to be made binding on a competitor of Ford. 
The rules which the trial judge formulated 
against General Motors were thereafter to 
be the rules of law against Ford. * * *” 
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[Speculation as to Jury’s Thinking 
Improper] 


While obviously this case lays down no 
tule of law in the case before us, we think 
the principle is apt in determining the scope 
of the estoppel here. Section 5 of the Clay- 
ton Act is no more designed to authorize 
speculative reconstruction of the jury’s 
process than is the specific provision of the 
consent decree. Hence, we think, that case 
furnishes us a guide that where means and 
acts are charged in an indictment, even 
though some evidence may have been in- 
troduced as to all, the instructions of the 
court under which the verdict was reached 
furnish a more reliable guide to the scope of 
the judgment rendered thereon than the 
indictment charging the offense of which 
the defendants were found guilty. And in 
view of the instruction in the criminal case 
that it was not essential to the finding of 
guilty of conspiracy that every act charged 
in the indictment be proved, and that the 
defendants there had a “perfect right to 
have a finance company and to recommend 
its use’ and that “They have a perfect 
right to cancel a contract from their dealer 
as long as they are not performing any un- 
reasonable act” the ruling of the trial judge 
in this case, permitting the jury to consider 
the indictment as an exhibit in evidence 
thus giving it evidentiary value, was error, 
and such error as was very likely to 
prejudice the jury in its consideration of de- 
fendants’ defense. 


As we have already observed, the defense 
in this case was that the cancellation of the 
two Emich franchises was for cause, and 
not pursuant to any conspiracy to compel it 
to use GMAC financing. Defendants sought 
to prove that their motive for the cancella- 
tion was the persistent and repeated acts of 
fraud and misconduct in the operation of 
the dealerships and the Finance Company, 
the result of which, they asserted, was to 
bring Chevrolet into disrepute. 


[Motive for Cancellation Central Issue] 


We agree with defendants that the most 
important issue in this case was their mo- 
tive in cancelling the Emich franchises. 
Certainly before plaintiffs could recover 
treble damages for the alleged wrongful 
cancellation they had to establish that such 
cancellation was pursuant to a conspiracy to 
compel the use of GMAC. They were as- 
sisted in their proofs by §5 of the Clayton 
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Act which permitted them to use the crim- 
inal judgment as prima facie evidence. But 
before they could recover, it was necessary 
for them to prove the impact of the con- 
spiracy upon themselves. And if defendants 
could show that they cancelled the dealer- 
ships for any other reason than Emich’s 
failure or refual to use GMAC, then the 
cancellations could not be said to be in further- 
ance of the illegal conspiracy. 


We recognized in the criminal case (121 
F. 2d at 400-1 and 6) that it was proper 
for General Motors to promote manufac- 
turer’s goodwill and to protect itself against 
inefficient and unscrupulous dealers, and 
that there were perhaps among its dealers 
some who were unscrupulous and who used 
fraudulent finance methods. However, we 
said that that fact did not justify forcing all 
dealers to use GMAC because such unscru- 
pulous dealers could be dealt with without 
penalizing all others. Defendants relied upon 
this observation of ours. and sought to 
show that Emich was an unscrupulous 
dealer and that under our decision they were 
not required to continue to*do business with 
him. And they assert as error the exclusion 
of so much of their evidence offered to sup- 
port this defense as to render it wholly in- 
effective in their presentation of it to the 
jury. 


[Plaintiff's Oral Evidence] 


The greater part of the oral evidence of- 
fered by plaintiffs to sustain their allegation 
of wrongful cancellation as a part of the 
illegal conspiracy was that of sixteen former 
dealers in General Motor cars, all of whom 
described similar practices designed to com- 
pel their use of GMAC financing—delivery 
of wrong models, unordered trucks, parts 
or accessories, withholding of models ordered, 
threats, and, if they persisted in their re- 
fusal to use GMAC, cancellation of their 
franchises. Plaintiffs contended that all of 
this dealer evidence demonstrated the im- 
pact of the conspiracy upon others in the 
same situation as Emich Motors, Two 
former General Motors employees described 
methods which they stated were regularly 
used by defendants to bring pressure on 
dealers to compel the use of GMAC. 


Emich himself testified that he had taken 
over his ‘first Chevrolet dealership at the 
request of General Motors in 1932, and 
that nothing had been said about the use 
of GMAC, and that General Motors knew 
he had been financing his own purchases and 
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sales in connection with another dealership 
he was then operating. During the same 
year, he gave up this other dealership, again 
at the request of General Motors, and ac- 
cepted a second Chevrolet franchise in its 
place. Later, as business conditions im- 
proved, General Motors began pressing him 
to use GMAC financing instead of his own, 
and after he incorporated the Finance Com- 
pany to handle the finance business he had 
previously carried on individually, these 
pressures were increased. They followed the 
same pattern described by the sixteen other 
former dealers—threats, withholding of de- 
liveries and wrong deliveries, with promises 
of relief if he would give GMAC his finance 
business. He said they also demanded that 
he purchase more equipment for his shop 
and increase his capitalization. He insisted 
that his capital was sufficient, and he also 
stated that he and his finance company had 
financed over two hundred sales without any 
charge to the customer just to get the 
orders. Later, he said, attempts were made 
to obtain voluntary relinquishment of his 
franchises and when he refused to comply 
with the demands of General Motors, both 
his franchises were cancelled. He further 
testified that he was told on his appeal to 
Knudsen, the president of General Motors, 
that he had not been giving them his finance 
business and that was why he had been 
cancelled. This latter testimony was cor- 
roborated by the testimony of a friend who 
stated that he accompanied Emich to De- 
troit and was present at the interview with 
Knudsen. 


On cross-examination Emich denied that 
he had ever been told that a reason for the 
cancellation of his Chicago store was that 
he had continued excessive finance packing 
on new and used cars or that officials had 
told him of their receipt of customer com- 
plaints about overcharges and poor service, 
or that the reason General Motors was 
complaining was not because he financed 
his own paper but because he was gypping 
his customers by his overcharges, and he 
stated that he had told them that he charged 
the same rates as other standard nonrecourse 
companies. 


[Importance of Evidence on Overcharges] 


It is clear that the question of finance 
overcharges became one of the most sharply 
contested issues of the trial. Counsel for 
plaintiffs stated that “* * * the finance 
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charges is none of their business and what 
an independent dealer does with his financ- 
ing is no concern of theirs,” relying on our 
decision in the criminal case as authority for 
the exclusion of any and all evidence relat- 
ing to financing. Counsel for defendants, 
on the other hand, asserted, “We do not 
regard that decision as * * * holding that 
General Motors, once it grants a license, 
must permit its dealers to systematically 
fleece the public by collecting excessive 
finance charges.” They therefore sought to 
prove by various means, including evidence 
of complaints received by General Motors 
from customers of plaintiffs, that the latter 
regularly engaged in a practice of over- 
charging, that knowledge of this practice 
had come to the attention of defendants, 
and that it was this knowledge which im- 
pelled them to cancel the franchises, 


The importance of the issue relating to 
evidence of overcharges is emphasized by a 
statement of counsel for plaintiffs when the 
matter of this court’s assertion that General 
Motors could deal with unscrupulous deal- 
ers was under discussion, “You are going 
to rule us out of court if you make that rul- 
ing.” When the question first arose, the trial 
judge indicated that any complaints as to 
finance charges or otherwise which came to 
defendants’ attention were admissible for 
the purpose of showing dissatisfied cus- 
tomers. Later he modified this to a ruling 
which he thereafter followed, that finance- 
complaint witnesses could be asked only 
whether they had made a complaint to Gen- 
eral Motors and, if so, whether it was by 
letter, telephone call or in person, and 
whether it was in reference to financing, but 
without stating that they claimed they were 
being overcharged, and without introducing 
the complaint letter, if any. Defendants ob- 
jected to having their evidence limited in 
this way since it did not enable them to 
establish the extent of the dissatisfaction or 
whether there was any substantial basis for 
it. The trial judge further limited the evi- 
dence of complaint letters by admitting only 
those the writers of which were produced 
as witnesses to identify them. 


[Evidence Excluded by Trial Judge] 


Other offers of proof with respect to 
financing were entirely excluded on the 
theory that the evidence offered was im- 
material or that it would require a com- 
parison of rates. Thus the trial judge 
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excluded an offer to prove by the evidence of 
a former employee of Emich, who had been 
his bookkeeper for a period of two years, 
that his instructions to her and to his sales- 
men were that they were to get all the 
money they could; that one of the items 
shown with respect to every transaction 
financed through the Finance Company was 
known as “overage,” and that this con- 
sisted of packing the selling charges over 
and above the charges shown on the rate 
chart; and that in all the time this witness 
was employed by Emich there was never a 
transaction financed through the Finance 
Company that did not have the overage, and 
that the amount was not consistent, but was 
whatever the salesman had been able to get 
away with without the customer’s knowing 
it. 


The trial judge also excluded defendants’ 
exhibit 173, a chart prepared for the purpose 
of showing that the rates charged by the 
Finance Company for financing new Cheyro- 
let cars at retail were not fixed and bore 
no definite relationship to the amount to be 
financed for the term of the instalment 
financing. The exhibit was also offered to 
show that the charges actualy imposed by 
the Finance Company on instalment pur- 
chases of new Chevrolet cars from Emich 
Motors amounted to five or six times the 
charges that would have been applicable had 
those transactions been financed by nonre- 
course companies including a number which 
were doing business in the Chicago area 
during the period and all of which had a 
single standard rate of finance charge. Coun- 
sel offered further to call witnesses who 
would be qualified by testimony that they 
were certified public accountants who had 
examined the books of the Finance Com- 
pany and Emich Motors and prepared the 
exhibit and that it showed with respect to 
every new car sale made by Emich Motors 
and financed by the Finance Company dur- 
ing the first five months of 1936: (1) Date 
of sale, (2) customer’s name, (3) the amount 
of the obligation financed which was the 
total of (a) the unpaid balance, and (b) the 
insurance charge. The exhibit further in- 
cluded the finance charges, (1) at standard 
6% rate of nonrecourse companies and (2) 
the Finance Company, and (3) the differ- 
ence these two, and (4) the “Per cent Which 
E. M. C. Finance Company Charges are of 
Charges at Standard 6% Rate.” 
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[Cross-Exanunation Preferred as Test 
of Truth] 


Plaintiffs assert that Exhibit 173 was prop- 
erly excluded because it set up a standard 
which was false on both sides in that it 
grossly overstated charges of the Finance 
Company and understated those of the other 
companies. If this is true it appears that it 
could fairly easily have been demonstrated 
by cross-examination of the witnesses who 
prepared the chart and whom defendants 
expected to present in support of it. Plain- 
tiffs also object to the lack of qualifications 
of the witnesses offered, but this also could 
have been brought out by examination. 
They say further that the exhibit relates in 
part to transactions occurring after cancel- 
lation of the franchises. An inspection of 
the exhibit discloses that it presents data as 
to 141 transactions during the first five 
months of 1936, and that of those 141, 47 
occurred after the cancellation of the fran- 
chises. Since, for reasons presently indi- 
cated, the fact of lack of knowledge of the 
data contained in the exhibit was immaterial, 
this objection does not appear substantial. 
However, had the exhibit been admitted, it 
would have been a very simple matter to 
delete these particular items and either re- 
compute the totals or exclude totals from 
consideration—these totals do not appear 
to have any particular significance. 


Plaintiffs also claim that there is no show- 
ing that Chevrolet had knowledge of the 
transactions covered by the exhibit. How- 
ever, evidence offered by defendants, only 
a part of which was admitted, tended to 
show that serious irregularities as to plain- 
tiffs’ financing practices had come to their 
knowledge. This they tried to prove was 
one of their principal reasons for cancelling 
the franchises. We think they were entitled 
to substantiate this defense by proof of ac- 
tual irregularities. 

A further objection was that the exhibit 
was offered in rebuttal of testimony of 
Emich on collateral matters brought out by 
defendants on  cross-examination, citing 
Foster v. United States, 145 F. 2d 873, which 
holds that where a witness is asked concern- 
ing a collateral matter on cross-examination, 
the party cross-examining is bound by the 
witness’ answer. We do not agree that, 
under the circumstances of this case, the 
matter of finances is collateral. It is true 
that we held in the criminal case that the 
superiority of GMAC service over its com- 
petitors was irrelevant as were defendants’ 
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asserted fears that “unregulated dealers’ 
financing would promote such evils as pack- 
ing, excessive repossessions and cut-throat 
methods of competition.” But there we 
found ample evidence to show that the 
coercive conduct was not intended to discrim- 
inate against an inferior or unreliable finance 
but rather to prevent any use of an inde- 
pendent finance service. (121 F. 2d at 400.) 
Moreover, we were there dealing with the 
case of a general conspiracy, the alleged 
benevolence of the motive of which we held 
did not exculpate it. But in so holding we 
expressly recognized that among the 15,000 
General Motors dealers there might be un- 
scrupulous ones against whom General Mo- 
tors might find it necessary to take special 
measures. And certainly we did not mean 
to imply that General Motors would have 
to stand idly by while any of its dealers en- 
gaged in business practices calculated to 
bring themselves into disrepute and reflect 
discredit on the manufacturer who licensed 
them to engage in business. 


[Complaints Not Excludable under 
Hearsay Rule] 


In the criminal case we noted a possible 
distinction between the situation of cus- 
tomers dissatisfied over faulty performance 
of their cars and those dissatisfied over 
financing, commenting that it was improb- 
able that the latter would blame GMC be- 
cause they were dispossessed or defrauded 
by an independent finance company. But in 
the actual case presented here defendants 
offered evidence calculated to demonstrate 
that the improbable had occurred. The 
large number of complaints received by 
GMC based on finance as well as service in- 
dicated that customers were holding GMC 
responsible for both. And it must be re- 
membered that the financing complained of 
here was not that of the independent com- 
pany we referred to in the criminal case, but 
that of a party to the suit, wholly owned by 
the sole owner of the corporation holding the 
two dealer franchises. 


The exclusion of the evidence relating to 
finance which we have decided wrongly pre- 
vented a fair presentation of a legitimate 
defense was rendered even more prejudicial 
during the course of the trial. Counsel ar- 
gued to the jury (without objection, it is 
true) that there was “no determination of 
what a finance company charges,” and that, 
“To charge a man with having overcharges, 
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you have got to have a standard. Presum- 
ably you have got to have a lawful stand- 
ard.” And yet all evidence as to rates and 
charges had been excluded as the result of 
the protests of plaintiffs. Counsel further 
argued to the jury, again without objection, 
that there was “not one iota of truth in it 
that Mr. Emich was actually packing 
finance charges,” and that they had heard 
“a lot of wild talk about finance charges and 
packs, excessive overcharges and things of 
that sort, but not from the mouths of any- 
body.” In view of plaintiffs’ very vigorous 
objection to the admission of any evidence 
relating to finance charges, going to the ex- 
tent of assertion by one counsel that a rul- 
ing permitting it would “rule us out of 
court,” such argument was very improper. 


Defendants also make the point that the 
court erred in its rulings relating to their 
evidence on faulty service and large num- 
bers of customer complaints offered to sub- 
stantiate another of the grounds for the 
cancellations. The dealer franchise required 
the maintenance of service station facilities 
satisfactory to the Seller (General Motors), 
and compliance with all its requirements as 
to servicing new cars, chassis, parts and ac- 
cessories. Emich testified on direct examin- 
ation that he had told defendants’ officials 
that it was ridiculous to talk about customer 
complaints as a reason for the cancellations 
because 90% of those complaints were caused 
by defective parts, poor paint, and other 
matters for which the manufacturer was to 
blame, not the dealer, and he described the 
lengths to which he had gone to build up 
goodwill in servicing. 


Defendants sought to estabiish the exis- 
tence of a considerable amount of customer 
dissatisfaction with Emich service which 
had been brought to the attention of the 
Chevrolet organization, and their difficulties 
in attempting to adjust the various com- 
plaints. A former assistant service manager 
for the Chicago area, one of whose duties 
was the supervision of service employees in 
the area, testified to the receipt of over two 
hundred complaints from Emich customers, 
some 60 of which were in writing. When de- 
fendants sought to introduce these written 
complaints as evidence of their knowledge 
of dissatisfaction, one of the grounds as- 
serted by them for the cancellations, the 
trial judge excluded as hearsay all except 
those whose writers could be brought in to 
identify them. The witness was, however, 
permitted to testify as to what was done 
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about the complaints he had taken up with 
the Emich service manager. The trial judge 
also rejected other offers of proof by a 
GMAC employee of the receipt by it of 
tence of a considerable amount of customer 
Emich customer complaints, relating to fi- 
nancing to the effect that the customer had 
requested GMAC and been refused it or had 
been promised it and found after signing 
papers that they had been given other financ- 
ing or that the finance charges were at rates 
considerably in excess of not only GMAC 
but also standard nonrecourse companies. 


We agree with defendants that the com- 
plaint letters received by them should have 
been admitted, not for their testimonial 
use, to prove the facts contained therein, but 
to show the information on which they 
acted. This is a well-established exception 
to the hearsay rule. VI Wigmore on Evi- 
dence (3rd Ed.) §§ 1789, 1729; Lawlor v. 
Loewe, 235 U. S. 522; Greater New York Live 
Poultry etc. v. United States, 47 F. 2d 156. 


Our study of the record has disclosed, in 
addition to what we deem major errors 
which we have discussed in some detail, 
other errors stemming from what we have 
held were the erroneous rulings as to financ- 
ing and hearsay. The general effect of these 
also was to unduly hamper the presentation 
of the defense. 


Another ruling of the trial judge seems to 
us to be prejudicial. We have noted that 
the serious issue of the proceeding was that 
of General Motors’ reason for cancelling 
the franchises. Plaintiffs contended it was 
a part of the general conspiracy to compel 
the use of GMAC, and they produced sixteen 
other former dealers who testified as to 
the impact of the conspiracy on them, and 
then sought to show the parallel between 
these dealers and Emich Motors, In other 
words, plaintiffs not only used this evidence 
to corroborate other evidence as to the con- 
spiracy on which their case was bottomed; 
they also, by arguing the parallel, sought to 
use it as proof of the impact of the con- 
spiracy on Emich. 


[Other Evidence Wrongfully Excluded] 


Defendants categorically denied the evi- 
dence of all the sixteen witnesses. And they 
further sought to show that many of their 
dealers did not use GMAC and several 
owned their own companies and used them 
for financing their purchases and sales. This 
evidence was excluded on the ground that 
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it was negative. We do not quarrel with 
this ruling generally, although it does ap- 
pear to us to be a borderline case—it is not 
clear to us why the evidence of sixteen deal- 
ers that they lost their franchises for failure 
to use GMAC should have any more proba- 
tive value as to the issue of impact of the 
conspiracy on Emich than that of the same 
or any other number of other dealers that 
they did not use GMAC and did not lose 
their franchises. However, in addition to re- 
fusing defendants’ offer of proof by some 
sixty other dealers to this effect, the trial 
judge also sustained plaintiffs’ objections 
to questions by defense counsel intended to 
establish their dealer-witnesses’ background 
and business qualifications when one of such 
qualifications was the fact of ownership of 
private finance companies in addition to their 
dealerships. The basis for the trial judge’s 
ruling was that although it was undoubtedly 
proper for counsel to show background and 
business under ordinary circumstances, in 
this case he thought the plaintiffs would be 
more harmed by letting the evidence in than 
defendants would be by keeping it out, and 
this in spite of defendants’ offer to use it 
for the limited purpose of establishing the 
witnesses’ testimonial qualifications and not 
to refe: to it otherwise. And this ruling was 
followed to the extreme in refusing to per- 
mit one of the associates in a corporation 
which succeeded Emich Motors in the opera- 
tion of one of the dealerships to testify as 
to the extent of their use or non-use of 
GMAC, and the sustaining of plaintiffs’ 
objection to defendants’ offer to prove by 
this witness that when they took over the 
Emich location they were not using GMAC 
for any of their wholesale financing, and 
that they sold over 90% of their retail 
financing to nonrecourse companies and less 
than 10% to GMAC. Objection was likewise 
sustained to a similar offer of proof by an- 
other of the associates in the successor deal- 
ership. 


[Damages Computation S$ peculative] 


Another error asserted was the rulings of 
the trial judge with respect to damages. 
The principal evidence as to the amount of 
damages was that of an accountant, Lynch. 
He stated that he determined normal earn- 
ings attributable to the tangible assets in- 
vested for the period from 1932 to 1936, 
using 74%9% as the factor of normal return 
and then subtracted this amount from aver- 
age earnings for the same period. The ex- 
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cess, under this method of computation, 
represented goodwill which he capitalized at 
10%. Both these percentages were entirely 
his own, not based on any custom or usage 
but simply what he considered reasonable 
under the circumstances—without stating 
what those circumstances were. He gave no 
factual material from the books as the basis 
for his computations, and no particular rea- 
sons why he considered the percentages 
reasonable. With the background of his 
computation thus appearing to be very specu- 
lative and subjective, he stated that the 
value of the goodwill of Emich Motors 
was $113,603.50, and that of U. S. Accep- 
tance, $62,232. 


As another element of damages Lynch 
estimated the value of sales lost by the two 
dealerships for the period from 1934 to 
1936. He used figures furnished by Emich 
who stated that he lost the sale of seventy- 
five cars at each location during the year 
1934 as a result of the failure of General 
Motors to deliver cars ordered. He had no 
records to substantiate this figure or any- 
thing near it but said the information was 
in his mind and heart. Lynch used these 
figures not only to establish profits lost on 
the sale of new cars but also to figure losses 
on used cars according to a ratio he said 
was shown by the records. 


In giving his testimony as to average 
profits for the dealerships for the years 1934, 
1935, and 1936, Lynch was allowed to state 
them before federal taxes and before salaries 
to officer-owners. He did not use the orig- 
inal records or supporting evidence as he 
would have if he had been preparing an 
audit, and there was no evidence as to the 
authenticity of the books—in fact the rec- 
ords from 1932 to 1936 were not even avail- 
able except as to the book entries he used. 
He did not prepare a balance sheet; he did 
not consider liabilities, and there was no 
verification of the accuracy of the records 
used. 


We realize that damages are not uncertain 
because they cannot be calculated exactly, 
and that it is difficult to establish precise 
losses resulting from interference with the 
normal course of business, and that for that 
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reason, when the fact of loss and damage 
has been established, resort may be had to 
something less than precise record evidence 
in determining the amount of such loss and 
damage. Eastman Kodak Co. v. Southern 
Photo Materials Co., 273 U. S. 359; Bigelow 
v. RKO Radio Pictures, 327 U. S. 251. How- 
ever, it seems to us that here, the evidence 
submitted by plaintiffs as to the issue of 
damages was so extremely speculative and 
conjectural as to furnish no sound basis 
for the amount allowed. 


[Remanded for New Trial] 


We have given the record, consisting of 
over nine thousand printed pages, and the 
exhaustive briefs of counsel much time and 
serious thought, and from our study of the 
case have reached the conclusion that the 
trial judge erred in his rulings on the in- 
clusion and exclusion of evidence and in his 
instructions to the jury, which affected the 
substantial rights of the defendants, hence 
we must reverse the judgments and remand 
the case with directions to grant a new trial. 
We should add that our ruling in this case 
is in no way to be understood as a retreat 
from our decision in the criminal case that 
defendants may not conspire to restrain un- 
reasonably the interstate trade and com- 
merce in automobiles manufactured by them 
in order to control the financing essential 
to purchases and sales by dealers, or compel 
the use of their own finance agency for such 
financing. We do hold, however, that before 
an individual dealer may recover damages 
under the provisions of the Clayton Act for 
the alleged impact of such conspiracy upon 
himself he must demonstrate the fact of 
such impact upon himself, and defendants 
must not be deprived of their right to a fair 
presentation of their defense. And while we 
have heretofore observed that no question is 
presented here as to the sufficiency of the 
evidence in this case (except as to the 
amount of damages), we are convinced that 
defendants were not afforded a fair oppor- 
tunity to meet that evidence—due in part to 
the trial judge’s misconception of the opin- 
ion of this court in the criminal case. 


Reversed and Remanded. 
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[| 62,578] United States v. United States Gypsum Co., National Gypsum Co., Certain- 
teed Products Corp., The Celetex Corp., Ebsary Gypsum Co., Inc., Newark Plaster Co., 
Samuel M. Gloyd, doing business under the name of Texas Cement Plaster Co., Sewell 
L. Avery, Oliver M. Knode, Melvin H. Baker, Henry J. Hartley, and Frederick Tomkins 


In the District Court of the United States for the District of Columbia. Civil Action 
No. 8017. November 7, 1949. 


Sherman Antitrust Act 


Plaster Board—Final Decree—Compulsory Patent Licensing—In a final decree en- 
tered after summary judgment in favor of the government, gypsum, plasterboard and wall- 
board companies and their officers are enjoined from carrying out the terms of certain 
patent license agreements declared to be void, are forbidden to take any steps toward the 
stabilization of prices, and are required to grant non-exclusive licenses under their patents 


on a reasonable royalty basis. 


See the Sherman Act annotations, Vol. 1, { 1270.134, 1270.379, 1590. 
For the plaintiff: Edward Knuff and Roscoe T. Steffen, Special Assistants to the 


Attorney General. 


For the defendants: Hugh Lynch, Washington, D. C. 


For earlier decisions in same case, see opinion of the United States Supreme Court, 
1948-1949 Trane Cases {[ 62,226, reversing and remanding the decision of the District 


Court, 1946-1947 Trape CAsEs {[ 57,473. 


Before Finis J, Garrett, Joseph R. JACKSON and Harold M. STEPHENS, JJ. 


Preliminary Statement 


This cause came on for trial before this 
Court on November 15, 1943. At the con- 
clusion of plaintiff’s presentation of the case, 
defendants moved, pursuant to Rule 41 (b) 
of the Federal Rules of Civil Procedure, for 
judgment dismissing the complaint on its 
merits. The motion of defendants was 
granted August 6, 1946. The judgment so 
rendered by this Court was reversed by the 
Supreme Court of the United States, and 
the case was remanded to this Court for 
further proceedings in conformity with the 
opinion of the Supreme Court (358), WL, Sy 
364). 

Following the remand, the plaintiff, pur- 
suant to Rule 56 of the Federal Rules of 
Civil Procedure, moved for summary judg- 
ment in its favor upon the pleadings and 
all of the proceedings which theretofore had 
been had in the case, or, in the alternative, 
for such further proceedings as this Court 
might direct, and defendants, by direction 
of the Court, filed proffers of proof. 


Argument by counsel for the respective 
parties upon the motion of plaintiff was 
heard by the Court, and after due consider- 
ation of such argument and of defendants’ 
proffers of proof, Garrett, J. and Jackson, J., 
constituting a majority of the Court, an- 
nounced a ruling to the effect that plaintiff’s 
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motion for summary judgment would be 
granted, and Stephens, J., who presided dur- 
ing the trial, announced his dissent from 
such ruling. 

Thereafter counsel for plaintiff and coun- 
sel for certain of the defendants submitted 
forms of final decrees for the consideration 
of the Court and also suggested findings 
of fact, the latter to be considered in the 
event the Court should deem it necessary 
to make any findings of fact additional to 
those originally found by it and to those 
stated in the opinion of the Supreme Court. 

In due course, the Court heard arguments 
respecting the proposed decrees and the 
suggested findings of fact, and full consider- 
tion has been given thereto and to all prior 
proceedings—all being considered in the 
light of the decision of the Supreme Court 
which, as understood by the majority of this 
Court, held that the defendants acted in 
concert to restrain trade and commerce in 
the gypsum board industry and monopolized 
said trade and commerce among the several 
states in that section hereinafter referred to 
as the eastern territory of the United States, 
which section embraces all the states of the 
United States westward from the eastern 
coast thereof to the Rocky Mountains and 
including New Mexico, Colorado, Wyoming, 
and the eastern half of Montana. 
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Decree 


The motion of plaintiff for a summary 
judgment is sustained and in conformity 
with the decision of the Supreme Court, as 
understood by the majority of this Court, 
and in obedience to its mandate, it is 
ordered, adjudged and decreed: 


ARTICLE | 
[Jurisdiction] 


This Court has jurisdiction of the subject 
matter hereof and of the parties hereto. 
The complaint states a cause of action 
against defendants under the Act of Con- 
gress of July 2, 1890, entitled “An Act to 
Protect Trade and Commerce Against Un- 
lawful Restraints and Monopolies,” com- 
monly known as the Sherman Antitrust 
Act, and acts amendatory thereof and sup- 
plemental thereto. 


ARTICLE II 
[Definitions] 
As used in this decree: 


1. “Defendant companies” shall mean all 
of the corporate defendants and Samuel M. 
Gloyd, doing business under the name of 
Texas Cement Plaster Company. 


2. The “Patents” shall mean United 
States Letters Patent and applications for 
United States Letters Patent owned by de- 
fendant United States Gypsum Company 
which are described in the Patent Licenses, 
as hereinafter defined, and continuations in 
whole or in part, renewals, reissues, divi- 
sions, and extensions thereof. 

3. “Gypsum board” shall mean plaster 
board or lath (including perforated and 
metallized lath) and wallboard (including 
metallized wallboard) made from gypsum 
and embodying any of the inventions or 
improvements set forth and claimed in any 
of the Patents. 

4. “Patent Licenses” shall mean the pat- 
ent license agreements which were in effect 
between defendant United States Gypsum 
Company and each of the other defendant 
companies at the time the complaint herein 
was filed and described in said complaint 
as follows: 

Agreement dated October 15, 1929, be- 
tween United States Gypsum ‘Company, 
as licensor, and Certain-teed Products 
Corporation, as licensee; 
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Agreement dated October 17, 1929, 
between United States Gypsum Company, 
as licensor, and National Gypsum Com- 
pany, as licensee; 

Agreement dated October 18, 1929, 
between United States Gypsum Company, 
as licensor, and Ebsary Gypsum Com- 
pany, as licensee; 

Agreement dated November 5, 1929, 
between United States Gypsum Company, 
as licensor, and Universal Gypsum and 
Lime Company (National Gypsum Com- 
pany, as Assignee), as licensee; 

Agreement dated November 25, 1929, 
between United States Gypsum Company, 
as licensor, and American Gypsum Com- 
pany (The Celotex Corporation, as 
Assignee), as licensee; 

Agreement dated April 23, 1930, between 
United States Gypsum Company, as li- 
censor, and Kelley Plasterboard Company 
(Newark Plaster Co. as Assignee), 
licensee; 


Agreement dated February 10, 1937, be- 
tween United States Gypsum Company, 
as licensor, and Texas Cement Plaster 
Company, as licensee; 


Agreement dated October 5, 1934, be- 
tween United States Gypsum Company, 
as licensor, and National Gypsum Com- 
pany, as licensee (Metallized board); 


Agreement dated October 12, 1934, be- 
tween United States Gypsum Company, 
as licensor, and Kelley Plasterboard Com- 
pany (Newark Plaster Company, as As- 
signee), as licensee (Metallized board); 

Agreement dated November 2, 1934, 
between United States Gypsum Company, 
as licensor, and Certain-teed Products 
Corporation, as licensee (Metallized board) ; 

Agreement dated December 4, 1934, 
between United States Gypsum Company, 
as licensor, and American Gypsum Com- 
pany (The Celotex Corporation, as As- 
signee), as licensee (Metallized board); 

Agreement dated August 14, 1935, be- 
tween United States Gypsum Company, 
as licensor, and Ebsary Gypsum Com- 
pany, as licensee (Metallized board); 


Agreement dated June 8, 1938, between 
United States Gypsum Company, as li- 
censor, and Certain-teed Products Cor- 
poration, as licensee (Perforated lath); 

Agreement dated September 16, 1938, 
between United States Gypsum Com- 
pany, as licensor, and Certain-teed Prod- 
ucts Corporation, as licensee (Perforated 
lath) ; 

Agreement dated February 2, 1937, be- 
tween United States Gypsum Company, 
as licensor, and Ebsary Gypsum Com- 
pany, as licensee (Perforated lath); 


{ 62,578 


63,702 


Agreement dated September 16, 1938, 
between United States Gypsum Company, 
as licensor, and Ebsary Gypsum Com- 
pany, as licensee (Perforated lath); 

Agreement dated June 23, 1937, between 
United States Gypsum Company, as 
licensor, and Kelley Plasterboard Com- 
pany (Newark Plaster Company, as 
Assignee), as licensee (Perforated lath); 

Agreement dated January 3, 1939, be- 
tween United States Gypsum Company, 
as licensor, and Newark Plaster Com- 
pany, as licensee (perforated lath), and 
any supplement or amendment to any of 
said patent license agreements. 


ARTICLE III 
[Conclusion of Law] 


The defendant companies have acted in 
concert in restraint of trade and commerce 
among the several states in the eastern ter- 
ritory of the United States to fix, maintain 
and control the prices of gypsum board 
and have monopolized trade and commerce 
in the gypsum board industry in violation 
of sections 1 and 2 of the Sherman Anti- 
trust Act. 


ARTICLE TV 
[Licenses Void] 


Each of the license agreements listed in 
Article II hereof is adjudged unlawful un- 
der the anti-trust laws of the United States 
and illegal, null and void. 


ARTICLE V 
[Prohibited Activities] 


Each of the defendant companies and 
each of their respective officers, directors, 
agents, employees, representatives, sub- 
sidiaries, and any person acting or claiming 
to act under, through or for them or any 
of them are hereby enjoined and restrained 
from 


(1) the further performance or enforce- 
ment of any of the provisions of the Patent 
Licenses, including any price bulletin issued 
thereunder; 


(2) entering into or performing any 
agreement or understanding among the de- 
fendants or any of them for the purpose 
or with the effect of continuing, reviving or 
reinstating any monopolistic practice. 

(3) entering into or performing any 
agreement or understanding among the de- 
fendants or any of them in restraint of trade 
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and commerce in gypsum board among the 
several states in the eastern territory of 
the United States by license agreements to 
fix, maintain or stabilize prices of gypsum 
board or the terms and conditions of sale 
thereof. 


ARTICLE VI 
[Compulsory Licensing] 


1. Defendant United States Gypsum 
Company is hereby ordered and directed to 
grant to each applicant therefor within 90 
days after the effective date hereof, but 
only in so far as it has the right to do so, 
a non-exclusive license to make, use and 
vend under any, some, or all patents and 
patent applications now owned or controlled 
by it relating to gypsum board, provided 
that such license agreement fixes a royalty 
not to exceed the royalty on the same ar- 
ticle or process fixed in the license agree- 
ments set out in Article II hereof. 


2. Defendant United States Gypsum 
Company is hereby enjoined and restrained 
from making any sale or other disposition 
of any of said patents or patent applications 
which would deprive it of the power or au- 
thority to grant such licenses, unless in 
any sale, transfer or assignment it shall be 
required that the purchaser, transferee or 
assignee shall observe the provisions of this 
section. 


ARTICLE VII 
[Exemptions] 


Nothing contained in this decree shall be 
deemed to have any effect upon the opera- 
tions or activities of said defendants which 
are authorized or permitted by the Act of 
Congress of April 10, 1918, commonly called 
the Webb-Pomerene Act, or the Act of 
Congress of August 17, 1937, commonly 
called the Miller-Tydings Act, or by anv 
present or future act of Congress or amend- 
ment thereto; provided, however, nothing 
contained in this article shall in any manner 
affect the provisions of Article VI of this 
decree. 


ARTICLE VIII 
[Form of License Approved] 


The forms of license agreement which the 
Court has this day ordered filed herein are 
hereby approved; and the tender by defend- 
ant United States Gypsum Company to each 
applicant for a license agreement containing 
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the terms and conditions set forth in the 
applicable filed form or forms shall con- 
stitute compliance by defendant United 
States Gypsum Company with the provi- 
sions of Article VI. 


ARTICLE IX 
[Jurisdiction Retained] 


Jurisdiction of this cause, and of the par- 
ties hereto, is retained by the Court for the 
purpose of enabling any of the parties to 
this decree, or any other person, firm or 
corporation that may hereafter become 
bound thereby in whole or in part, to apply 
to this Court at any time for such orders, 
modifications, vacations or directions as 
may be necessary or appropriate (1) for 
the construction or carrying out of this 

. decree, and (2) for the enforcement of com- 
pliance therewith. 


ARTICLE X 
[Costs Apportioned] 


Judgment is entered against the defend- 
ant companies for 50% of the costs to be 
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taxed in this proceeding, and the costs so 
to be taxed are hereby prorated against the 
several defendant companies as follows: 


United States Gypsum Company... 55% 


National Gypsum Company ....... 23% 
Certain-teed Products Corporation... 11% 
ihe Celotex'Corporation 929.7. 3% 
Ebsary Gypsum Company, Inc..... 3% 
Newark Plaster Company......... 4% 
Samuel M. Gloyd, doing business 
under the name of Texas Cement 
PlastemCompanvarsee en wea 1% 


Let the decree be entered. 


[Dissent] 


STEPHENS, J., dissents from the entry of 
a summary judgment against the defend- 
ants. In his view the defendants should 
be permitted to present their offered proof 
upon the issues of fact raised by their an- 
swers to the Government’s complaint, and 
the court should then hear argument from 
counsel for the parties and, after weighing 
the evidence of both the Government and 
the defendants, make findings of fact and 
conclusions of law anew and render judg- 
ment according thereto. 


[f 62,579] Feddersen Motors, Inc. v. Fred Ward; Fred Ward, Inc.; and Hudson 


Motor Car Co. 


In the United States Court of Appeals for the Tenth Circuit. 


No. 3940. March 6, 1950. 


November Term, 1949. 


Appeal from the United States District Court for the District of Colorado. Affirmed. 


Sherman Antitrust Act 


Sufficiency of Allegations—Treble Damage Suits—Necessity of Pleading Public as 
Well as Private Injury.—Allegations of a conspiracy the purpose and effect of which 
were to discriminate against the plaintiff, to his injury, are not sufficient to state a cause 
of action, and a dismissal for that reason must be affirmed. It is the general policy of 
the antitrust laws to protect the public and give them the benefits of a freely com- 
petitive system, and in order to state a good cause of action under those laws it is neces- 
sary to allege facts reasonably tending to show the possibility of prejudice to the public 
interest. No case of violation of those laws is made out when only injury to a single 
competitor is alleged. 

See the Sherman Act annotations, Vol. 1, J 1640.125. 


For the plaintiff: S. Robert Houtchens. 


For the defendants: Stanley H. Johnson, for Fred Ward, Inc., and Fred Ward; 
Joseph G. Hodges (William V. Hodges, Richard W. Larwin, Hodges, Vidal & Goree, 
and Beaumont, Smith and Harris with him on the brief), for Hudson Motor Car Co. 


Before Puituirs, Chief Judge, and Bratton and HuxMay, Circuit Judges. 


stituted by Feddersen Motors, Inc., against 
Hudson Motor Car Company. Fred Ward, 
Inc., and Fred Ward to recover treble 
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Bratton, Circuit Judge: This appeal chal- 
lenges a judgment of the United States 
Court for Colorado dismissing an action in- 
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damages for alleged violations of the Anti- 
Trust Act, as amended, 15 U. S.C. A. §1 
et seq. The action was dismissed for failure 
of the complaint to state a cause of action 
for which relief could be granted under the 
Act. For convenience, reference will some- 
times be made to the parties as plaintiff 
and defendants, and sometimes as Feddersen, 
Hudson, Ward, and Fred Ward, respectively. 


[Conspiracy to Discriminate Alleged] 


It was alleged in the complaint that Hud- 
son was engaged at Detroit, Michigan, in 
the business of manufacturing Hudson 
automobiles and shipping them in interstate 
commerce to dealers located throughout the 
country; that Ward was the distributor for 
Hudson automobiles in the Denver, Colo- 
rado, district; that Ward and Fred Ward 
operated as a retail outlet for such auto- 
mobiles in the City and County of Denver; 
that Ward was the agent of Hudson and 
was under its supervision and control; that 
Fred Ward owned or controlled all of the 
capital stock of Ward and exercised com- 
plete control of its management, purposes, 
policies, and business practices; and that 
from about January 1, 1946, to July 31, 1948, 
Feddersen was a Hudson Master Dealer 
at Greeley, Colorado, under the control of 
the defendants. It was further alleged that 
defendants formed a combination and con- 
spiracy in restraint of interstate commerce; 
and that they conspired to do all of the 
acts and things and to use all means neces- 
sary and appropriate to make such restraint 
effective. as thereinafter more particularly 
alleged. It was further alleged that defend- 
ants conspired together and with others un- 
known to plaintiff, to force plaintiff out of 
business as a dealer in new Hudson auto- 
mobiles by terminating and cancelling or 
threatening to terminate and cancel the 
dealer franchise contract of plaintiff and 
others unless plaintiff and others would sell 
new Hudson automobiles above ceiling prices 
during the time such prices were in exist- 
ence; unless plaintiff maintained a business 
establishment equipped to handle and serv- 
ice one hundred and twenty-five new Hudson 
automobiles annually, defendants at the 
same time failing, neglecting, and refusing 
to deliver to plaintiff its fair share of Hudson 
automobiles; or if plaintiff operated a busi- 
ness side line at its business establishment, 
at the same time permitting other like deal- 
ers to have and operate side lines; and that 
all of such acts forced an increase in the 
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unit cost of new Hudson automobiles de- 
livered to plaintiff, and were promotive of 
monopoly in that particular line of commerce. 
It was further alleged that defendants had 
repeatedly discriminated between plaintiff 
and other purchasers in the prices of new 
automobiles; that the effect of such dis- 
crimination may be substantially to lessen 
competition or tend to create a monopoly in 
the distribution of new Hudson automobiles 
in commerce, or to injure, destroy or pre- 
vent competition with other Hudson Master 
Dealers. It was further alleged that de- 
fendants had discriminated against plain- 
tiff and in favor of other like dealers in 
new automobiles by furnishing to other 
dealers services and facilities connected with 
the sale, offering for sale, and handling new 
Hudson automobiles but not furnishing like 
services and facilities to plaintiff on propor- 
tionally equal terms, and by requiring plain- 
tiff to maintain and operate a business 
establishment which was not commensurate 
with the volume of business defendants per- 
mitted plaintiff to do; that the result of 
such discrimination was that new automo- 
biles delivered to plaintiff cost plaintiff more 
than like automobiles cost its competitors 
in the vicinity of Greeley; that defendants 
discriminated against plaintiff and in favor 
of its competitors by granting to its com- 
petitors discounts, rebates, allowances, and 
preferences over and above those allowed 
plaintiff; and that for the purpose of destroy- 
ing competition within the boundaries of 
the Denver distributorship and of eliminating 
plaintiff as a competitor in retail sales of 
Hudson automobiles, defendants had sold 
or contracted to sell new Hudson automo- 
biles in various parts of Colorado at prices 
lower than exacted of plaintiff. And it was 
further alleged that plaintiff was engaged 
in interstate commerce together with de- 
fendants, and that the effect of the unlaw- 
ful acts, policies, and practices of defendants 
was to burden, obstruct, and unduly restrain 
interstate commerce, and to damage plain- 
tiff and its business. 


[Dealership Contracts Introduced ] 


At the request of Feddersen, the court 
required Hudson to file in the case a copy 
of a written distributor sales agreement be- 
tween Hudson and Ward. Ward and Fed- 
dersen entered into three separate successive 
written contracts under which Feddersen 
acted as dealer and distributor of Hudson 
automobiles at Greeley. Each contract 
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superseded its immediate predecessor. A 
copy of one of the contracts was filed in 
case, and there is no suggestion of substan- 
tial difference between them in respect to 
matters having material bearing here. Four 
affidavits were also filed in the case, one 
by the president of Feddersen, one by the 
assistant sales manager of Hudson, one by 
a person to whom summons was handed in 
an effort to effectuate service upon Hudson, 
and one by Fred Ward. And apparently 
without objection on the part of anyone, 
the contracts and the affidavits were taken 
into consideration in connection with the 
presentation and final action upon the mo- 
tions to dismiss. Under the contract be- 
tween Hudson and Ward, Ward had the 
exclusive right to sell new Hudson auto- 
mobiles at wholesale in its territory which 
included Denver and Greeley; and with other 
authorized dealers, it had the exclusive right 
to sell them at retail in the Denver Metro- 
politan area. Under the contracts between 
Feddersen and Ward, Feddersen had the 
exclusive right to sell new Hudson auto- 
mobiles to purchasers within its territory. 
And under the contracts, new automobiles 
were to be sold at wholesale by Ward, and 
at retail by all dealers including Ward and 
Feddersen at prices not to exceed those 
listed by Hudson, plus freight. The last 
contract between Ward and Feddersen ex- 
pired by its own terms on July 31, 1948; 
Ward declined to renew it, or to enter into 
a new agreement; and that terminated their 
relationship. 

The background of the Anti-Trust Act 
was the common law relating to contracts 
for the restriction or suppression of com- 
petition in the markets, agreements to fix 
prices, concerts to divide marketing terri- 
tories, understandings to apportion cus- 
tomers, meeting of minds to restrict 
production, unity of purpose to furnish in- 
ferior products, and other like practices 
which tend to raise prices or otherwise take 
from buyers or consumers the advantages 
which accrue to them from free competition 
in the markets. It extended the inhibition 
to any combination or conspiracy, whatever 
its form, having injurious effects of that kind 
upon the competitive system, and it provided 
both public and private remedies for the 
injuries flowing from the restraints. Shotkin 
v. General Electric Co., 171 F. (2d) 236. Its 
primary purpose was to prevent undue re- 
straints of interstate commerce in the public 
interest, and to afford protection of the pub- 
lic from the subversive or coercive influ- 


Trade Regulation Reports 


Court Decisions 
Feddersen Motors, Inc. v. Ward, et al. 


63,705 


ences of monopolistic efforts. Appalachian 
Coals, Inc. v. United States, 288 U. S. 344. 
The right granted to individual suitors to 
seek reparation was secondary and subordi- 
nate in purpose. Glenn Coal Co. v. Dickinson 
Fuel Co., 72 F. (2d) 885. 


[Injury to Public Must Be Alleged] 


As a charter of freedom, the Act com- 
mands vigilance in the detection and frustra- 
tion of all efforts unduly to restrain the 
free course of interstate commerce, but only 
those contracts or combinations are within 
its scope which by reason of intent, tend- 
ency, or the inherent nature of the contem- 
plated acts prejudice the public interests by 
unduly restricting or unduly obstructing the 
course of interstate commerce. And in a 
case of this kind brought by an individual 
suitor for the recovery of three-fold dam- 
ages, it is essential that the complaint allege 
a violation of the Act in the form of undue 
restriction or obstruction of interstate com- 
merce and damages to plaintiff proximately 
resulting from the acts and conduct which 
constitute the violation. Injury to plaintiff 
alone is not enough upon which to predicate 
such an action. There must be harm to the 
general public in the form of undue restric- 
tion of interstate commerce. An appreciable 
part of such commerce must be the subject 
of the monopoly, restraint, or conspiracy. 
And a general allegation of the forming of 
such a combination or conspiracy with re- 
sulting injury to the public and to the plain- 
tiff is not enough. While detail ig not 
necessary, it is essential that the complaint 
allege facts from which it can be determined 
as a matter of law that by reason of intent, 
tendency, or the inherent nature of the con- 
templated acts, the conspiracy was reason- 
ably calculated to prejudice the public interest 
by unduly restricting the free flow of inter- 
state commerce. Shotkin v. General Electric 
Co., supra. 


{Conclusions, Not Facts, Pleaded] 


With these general principles in mind, we 
come to the crucial question whether the 
complaint stated a cause of action cogniza- 
ble under the Act. The pleading did not 
allege facts constituting the constituent ele- 
ments of the familiar pattern.of combination 
or conspiracy among competitors in the field 
of industry or commerce to fix prices, divide 
marketing territories, apportion customers, 
restrict production, or otherwise suppress 
competition. It alleged that the defendants 
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formed a combination or conspiracy in re- 
Straint of interstate commerce. It further 
alleged that they combined and conspired to 
force plaintiff out of business as a dealer in 
Hudson automobiles. It further alleged that 
defendants had discriminated against plain- 
tiff in certain respects. And it further al- 
leged that the effect of the unlawful acts 
and practices on the part of defendants was 
to burden, obstruct, and unduly restrain in- 
terstate commerce and trade in new Hudson 
automobiles. But these were general alle- 
gations in the nature of conclusions, without 
any averment of specific acts from which 
it could be determined as a matter of law 
that defendants violated the act with harm- 
ful results to the public. No facts were 
alleged from which it could be determined 
as a matter of law that the contemplated 
purpose, tendency, inherent nature, or re- 
sult of the conspiracy was that fewer auto- 
mobiles moved in interstate commerce from 
Detroit, Michigan, into Colorado, or other 
destination; or that less Hudson automo- 
biles were available for purchase in the 
markets, either in Colorado or elsewhere; 
or that the quality of the Hudson cars 
was lowered in any manner. The pleading 
was completely barren of any allegations 
from which it could be determined as a 
matter of law that the contemplated pur- 
pose, tendency, inherent nature, or result 
of the combination was to bring about 
any diminution in the quantity or deteriora- 
tion in quality of new Hudson automobiles 
moving in interstate commerce and sold to 
the public. Facts were alleged which tended 
to show that the conspiracy as contemplated 
and effectuated harmed plaintiff. But that 
was not enough. In addition, it was essen- 
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tial that the pleading allege facts from which 
it could be determined as a matter of law 
that the conspiracy contemplated or tended 
to restrain interstate commerce, with harm- 
ful effect to the public interest. Failing to 
contain allegations of that requisite nature, 
the pleading was insufficient in law to state 
a cause of action for which relief could be 
granted under the Act. Shotkin v. General 
Electric Co., supra. 


[Opportunity to Amend Lost] 


It is suggested in the brief of Feddersen 
that in the event it be held that the com- 
plaint failed to state a cause of action under 
the Act, the essential elements which were 
not pleaded will be supplied if leave is 
granted to amend. The right granted by 
Rule of Civil Procedure 15(a), 28 U. S.C. A. 
following section 723c, to amend the com- 
plaint once as a matter of course ended with 
the entry of the judgment dismissing the 
action. Thereafter, the pleading could be 
amended only with leave of the court. Ap- 
plication, addressed to the sound judicial 
discretion of the court, might have been 
made under Rule of Civil Procedure 60(b) 
to have the judgment set aside in order to 
permit the filing of an amended complaint. 
Keene Lumber Co. v. Leventhal, 165 F. (2d) 
815. But the record before us fails to indi- 
cate that any application of that kind was 
made and therefore no question relating to 
the filing of an amended complaint is open 
to consideration on appeal. 


[A firmed] 
The judgment is AFFIRMED. 


 ____ 


[] 62,580] United States v. Wallace & Tiernan Co., Inc., et al. 
In the District Court of the United States for the District of Rhode Island. ©. A, 705. 


December 30, 1949. 


Sherman Antitrust Act 


Place of Trial—Transfer for Convenience and in Interest of Justice—Objections to 
Removal by Some Defendants.—Transfer of a cause for trial in a district more convenient 


so long a time that it is peculiarly aware of the issues and able to give speedy trial, which 


Objection to such removal by two minor defendants is instru- 


mental in the decision not to transfer, since no case is found where transfer was granted 


See the Sherman Act annotations, Vol. 1, J 1610.2801. 
For the plaintiff: George F. BroyanWeSe Attorney, Providence, R. I. 
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Matthew W. Goring, S. Everett Wilkins, William H. Edwards 


and Laurence J. Hogan, all of Providence, R. I., and James F. Dulligan, of New York City. 
For previous opinions in same case, sce 1948-1949 Trapr Cases | 62,235, 62,305, 62,414. 


Hartican, J.: [Digest] ie motion un- 
der Title 28, Sec. 1404, U. C. of Wallace 
& Tiernan Company, Inc., a allace & Tier- 
nan Products, Inc., Wallace & Tiernan Sales 
Corporation, Novadel-Agene Corporation, 
Industrial Appliance Corporation, Martin 
F, Tiernan, William J. Orchard, Gerald D. 
Peet, Harold S. Hutton, Vincent Pisani and 
Cornelius F. Schenck (hereinafter referred 
to as the Wallace & Tiernan group) that 
this action be transferred to the district of 
New Jersey for the convenience of the par- 
ties and witnesses, in the interest of justice, 
filed June 21, 1949 is denied. 


Title 28, Sec. 1404 (a) U.S. C. provides: 


“For the convenience of parties and 
witnesses, in the interest of justice, a dis- 
trict court may transfer any civil action 
to any other district or division where it 
might have been brought.” 


The Government, together with the de- 
fendants Builders Iron Foundry and Henry 
S. Chafee, have opposed this motion. 

There is no doubt but that when suit was 
brought venue was properly laid in Rhode 
Island. Standard Oil v. United States, 221 
WESal: 


[Strong Reason Required for Transfer] 


In Gulf Oil Corp. v. Gilbert, 330 U. S. 501, 
508, the court said: “* * * But unless the 
balance is strongly in favor of the defend- 
ant, the plaintiff’s choice of forum should 
rarcly be disturbed.” 

The standards to be used in determining 
tke application of § 1404 (a) are similar to 
thu.e in the application of the forum non 
conveniens doctrine. Brown v. Insurograph, 
85 F. Supp. 328. 

Movants contend that to allow the case 
to be tried here would be unreasonable and 
oppressive since the major defendants, the 


Wallace & Tiernan group, are located in 
Belleville, New Jersey, and the other de- 
fendants bear only an infinitesimal and 
incidental relationship to the alleged con- 
spiracy. They say in sum, that the com- 
plaint is a “Wallace & Tiernan story” 
almost exclusively and that venue should 
be where Wallace & Tiernan has its office, 
namely, in New Jersey. 

The movants have not convinced me that 
the inconvenience to them is oppressive and 
that the interest of justice favors their con- 
tention. Undoubtedly trial in Rhode Island 
will inconvenience them. The Government 
and the defendants, Builders and Chafee, 
assert that trial in New Jersey will incon- 
venience them. Trial on the merits has been 
delayed for more than two years. This sit- 
uation, though perhaps not the objective of 
the defendants, has been achieved and the 
granting of this motion would cause further 
delay in trial. The interest of justice re- 
quires a speedy trial. 


[No Hardship in Inconvenience] 


The documents in this case are not so 
unwieldy as to prohibit their transportation. 
They have been here before. There have 
been general allegations as to the inconven- 
ience of witnesses and parties, but such does 
not amount, in my opinion, to hardship or 
oppression. The numerous pleadings and 
much of the background of this case are 
familiar to this court and a speedy trial can 
be had here. 


The vigorous opposition of two defend- 
ants, Builders and Chafee, both citizens of 
Rhode Island, leads me to the conclusion 
that the motion should be denied. No case 
has been cited where a transfer was ordered 
when some of the defendants opposed it. 


The balance is not strongly in favor of 
the movants. 


[] 62,581] United States v. Wallace & Tiernan Co., Inc., et al. 
In the District Court of the United States for the District of Rhode Island. C. A. 705. 


December 30, 1949. 


Sherman Antitrust Act 


Production of Documents—Grand Jury Secrecy—Proceedings of Illegally Constituted 
Body.—Although the government may avail itself of grand jury evidence in the perform- 
ance of its enforcement functions, the advantage thereby given the government against 
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a defendant in a civil action is not great enough to require the lifting of the veil of secrecy 
in favor of the defendant, and the secrecy of grand jury proceedings is to be no less guarded 
because such grand jury was illegally constituted and may therefore not have had juris- 


diction to issue an indictment upon the evidence now demanded. 
See the Sherman Act annotations, Vol. 1, | 1610.345. 
For the plaintiff: George F. Troy, U. S. Attorney, Providence, R. I. 


For the defendants: Matthew W. Goring, S. Everett Wilkins, William H. Edwards 
and Laurence J. Hogan, all of Providence, R. I., and James F, Dulligan, of New York 


City. 


For previous opinions in same case, see 1948-1949 Trape CASES ] 62,305 and 62,414; and 


{| 62,580 in this volume. 


Hartican, J.: [Digest] This matter was 
heard on the motion of the defendants, 
Builders Iron Foundry Inc. and Henry S. 
Chafee, brought under Rule 34, Federal 
Rules of Civil Procedure, that the court 
order the plaintiff to produce “all records 
of testimony received by the illegally con- 
stituted grand jury which returned to this 
court Indictment No. 6055.” 


[Grounds for Dismissal of Indictment] 


Indictment No. 6055 charged the movants 
and others with violation of §§1 and 2 of 
the Sherman Act. Shortly after the return 
of said indictment the Supreme Court de- 
cided Ballard v. United States, 329 U. S. 187. 
This court, thereafter, on motion of the de- 
fendants in Indictment No. 6055 dismissed 
the indictment on the ground that the court 
practice of intentionally and systematically 
excluding women from the grand jury panel 
rendered the grand jury an illegally consti- 
tuted body. 


In substance, movants argue that the rea- 
sons for attaching secrecy to the grand jury 
proceedings have disappeared and in any 
event no secrecy attaches to the proceed- 
ings before the grand jury because it was 
without jurisdiction to return an indictment. 


In United States v. Wallace COy SIO S, 
793, 799, the court said: 


“Whatever injury appellees may have 
suffered resulted from the absence of 
women on the grand jury and that injury 
has been remedied by freeing appellees 


from prosecution under the indictment. 
* * KY 


Rule 6 (e) of the Federal Rules of Crim- 
inal Procedure provides in part: 


“SECRECY OF PROCEEDINGS AND DIScros- 
urE. Disclosure of matters occurring before 
the grand jury other than its deliberations 
and the vote of any juror may be made to 
the attorneys for the government for use 
in the performance of their duties. Other- 
wise a juror, attorney, interpreter or 
stenographer may disclose matters occur- 
ring before the grand jury only when so 
directed by the Court preliminarily to or 
in connection with a judicial proceeding 
or when permitted by the court at the re- 
quest of the defendant upon a showing 
that grounds may exist for a motion to 
dismiss the indictment because of matters 
occurring before the grand jury, * * *” 


[No Reasons for Disclosure] 


The movants also argue that they will be 
prejudiced because without the grand jury 
records they will be in an inferior position 
and the government in a preferred position 
in the instant case. Even though this may 
be so, it does not follow that there should 
be disclosure of matters occurring before 
the grand jury in the absence of prejudicial 
irregularities. The movants have given me 
no sound and cogent reasons why the tra- 
ditional veil of secrecy of the grand jury 
proceedings should be lifted in the instant 
case. See United States v. Amazon Indus- 
trial Chemical Corp., 55 F. 2d 254; Goodman 
uv. United States, 108 F. 2d 516. 

In view of the Wallace & Tiernan case, 
supra, I do not consider the exclusion of 
women from the grand jury as sufficient 
reason to disclose matters occurring before 
the grand jury. 


a 
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[] 62,582] United States v. Griffith Amusement Co., et al. 
In the District Court of the United States for the Western District of Oklahoma. 
No, 172-Civil. January 24, 1950. 
Sherman Antitrust Act 


Motion Picture Industry—Parties Defendant—Addition of Parties after Case Sub- 
mitted.—A motion to add a party defendant in a case which has already been taken under 
advisement for decision by the court is denied when the nature of the relief decided 
against the additional party would require the hearing of evidence and where stipulations 
as to fact cannot be arrived at. The proper manner of proceeding against such a party, 
even though it is asserted to be continuing the business interests of original defendants, 
is by the institution of a new suit. 

See the Sherman Act annotations, Vol. 1, § 1220.2812, 1610.151, 1610.319. 


Injunctions—Notice of and Application to Outside Parties Associated with Defend- 
ants—Successor Corporations.—A corporation may be bound by an injunction if it is 
either a party defendant or acted together with a defendant, but a successor corporation, 
although not within the classes described, nevertheless will not even have a separate in- 
junction issued against it by virtue of the relationship with its predecessor where it is 
found as a matter of fact that the properties owned by it are not the fruits of violation of 


the Sherman Act. 


See the Sherman Act annotations, Vol. 1, J 1220.2812, 1610.160, 1610.319, 
For the plaintiff: Milton A. Kallis, Special Assistant to the Attorney General, and 


Robert E. Shelton, U. S. District Attorney. 
For the defendants: 


C. B. Cochran and J. B. Dudley. 


For earlier opinions in same case, see 1946-1947 TRADE CaSEs § 57,564, and 1948-1949 


TRADE CASES §[ 62,246. 


Proceedings 
[Digest] 


Mr. KAtiis: If the Court please, I rep- 
resent the government on this motion to add 
and join as a party defendant a newly cre- 
ated corporation known as “Vidio Inde- 
pendent Theaters Incorporated. I just 
received, within the last three minutes a 
copy of the response of the Griffith Consoli- 
dated Theaters, Inc., to the government’s 
motion to make this newly created corpora- 
tion, which we will describe as Vidio, a 
party defendant. Moreover, I received 
within the last twenty minutes or so, a copy 
of the response of Theater Enterprises Inc., 
to the motion which we made last fall. 

I wrote to those gentlemen asking for 
certain information which was supplied to 
us in writing, and which I received when 
I arrived here Saturday morning, and our 
information is therefore limited. However, 
we do set forth some facts in our affidavit 
in support of this motion, which I believe 
and understand does cover the situation in 
substance. 

Mr. Cocuran: Just a minute. In that 
connection, the response has been filed. 
The answers to the requests made by the 
government were supplied by written docu- 
ment and air-mailed to the Department as 
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soon as it could be produced after request 
was made, and counsel admits that he has 
it, and the matters covered in the affidavit 
are thoroughly covered in the response, the 
affidavit which is attached thereto and in the 
written document which was furnished pur- 
suant to the government’s request. 

Mr. KAtiis: My point is that it may be 
necessary to obtain additional information, 
and I presume we can do it either by stipu- 
lation or by interrogatories directed to cer- 
tain people who have this information, or 
by testimony in open court. 


Tue Court: The only objection 
would be in case your motion is Sie ined: 
you might want to offer additional testi- 
mony, so that can be covered by your stipu- 
lation or your pleadings, so there will not 
be any additional facts. 


Mr, Cocuran: I doubt whether that can 
be done. I don’t want counsel for the gov- 
ernment placed in a position of which he 
can complain later. It is my understanding, 
if this motion is granted, that it would be 
necessary to frame the issues, and then 
these parties would be entitled to their day 
in court, not on what the present defendants 
may say but on what they say. They are 
also entitled to have the advantage of com- 
ing in, if they desire, if the judgment is 
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against the other defendants, and is some- 
thing that would go against them, and say- 
ing, “We enter into a consent decree,” and 
have the advantage of a consent decree, and 
so avoid the prima facie evidence rule. In 
other words, if they are brought in, they 
are entitled to have a separate proceeding 
against them. 

THE Court: Yes. The only point was 
as to the disposition of this motion. 

I think this, if this motion is sustained, 
if they are made parties defendant, they 
have all the rights of the original defend- 
ants, and that would present another 
question. 


THE Court: Now you have a motion 
here to make a lot of others parties de- 
fendants. The Court has not encouraged 
you in the least in the belief that your mo- 
tion on that score would be sustained, but 
in order that there might be no misunder- 
standing the Court has permitted you to 
introduce evidence just the same as if that 
motion had been sustained, so the Court 
would have the entire record before it. It 
has been almost eleven years since this case 
was filed. This case has been tried. It was 
not intended in the beginning that these 
people should be put out of business while 
the case was being tried. It was not con- 
templated that they should be deprived of 
their property or anything of that kind. 
They were permitted to go ahead and con- 
duct their business. They have done so. 
This last act is merely a lease of these 
theaters to another corporation. It is true 
that some of the incorporators were em- 
ployees of the former company, but they 
are not connected with the company now 
as officers. What do you want them to do 
with their business? 

Now to be perfectly frank, I know of no 
reason why it is necessary to make Vidio 
a party defendant in this case. This case 
has already been tried, and the case has 
been submitted to the Court. 


Mr. Karis: I can give your honor one 
good reason, and that is the Supreme Court 
of the United States in Rule 65-D, Federal 
Rules of Civil Procedure, which were framed 
for and on behalf of the Supreme Court and 
adopted by the Supreme Court, where it is 
expressly stated: 
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“Every order granting an injunction and 
every restraining order shall set forth the 
reasons for its issuance; shall be specific 
in terms; shall describe in reasonable de- 
tail, and not by reference to the complaint 
or other document, the act or acts sought 
to be restrained; and in binding only upon 
the parties to the action, their officers, 
agents, servants, employees, and attor- 
neys, and upon those persons in active 
concert or participation with them who 
receive actual notice of the order by per- 
sonal service or otherwise.” 


Now the Supreme Court of the United 
States in Regal Knitwear Company v. National 
Labor Relations Board, 324 U. S. page 13, 
expressly says, in effect, with reference to 
the facts in this case, unless Vidio is acting 
together with Griffith Consolidated Thea- 
ters Inc. an injunction would not be binding 
on Vidio unless Vidio was actually a party 
defendant to this law suit. 

THE Court: What order do you have 
in mind that this court could render against 
Vidio? 

Mr. Karis: An injunction; two or more 
types of relief. One would be divestiture 
of theaters, not only the fruits of monopoly 
by divestiture of theaters that may be nec- 
essary to destroy the monopoly power which 
the Griffith Circuit.had and has transferred 
to this newly created corporation. 


According to this so-called sub-lease the 
Properties are still owned by Griffith Con- 
solidated Theaters Inc. of which L. C. 
Griffith is still, on the theory of continuity 
of conditions and facts which were present 
during this trial, the owner of 60 per cent 
of the stock of Griffith Consolidated Thea- 
ters. 


THE Court: What is it you want done 
with L. C. Griffith’s property? 


Mr. Kattis: We want L. C. Griffith’s 
property subject to the orders of this court 
for whatever divestiture is proper. 


THE Court: What do you mean by 
“divestiture?” Let’s get down to the law 
of this case. What divestiture do you want 
made in this case? 


Mr. KALtis: We say that certain thea- 
ters have been acquired by the circuit as a 
result of the fruits of the violation of the 
Sherman Act. 


THE Court: The Court has held to the 


contrary on that. There is a finding of fact 
in this case to the contrary on that, and the 
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Supreme Court has not disturbed that find- 
ing. 

Mr. Katrts: I think I can show you 
and I am prepared to do that now, as a 
matter of law, that injunctive and divesti- 
ture relief are both absolutely required in 
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THE Court: We had just as well get down 
to the meat of this case. Your motion is 
overruled. The Court will not permit you 
to make another party a defendant after the 
case has been tried. It has been dis- 
posed of. 


this case. I am prepared to show that. 


[] 62,583] Ada J. Alberty, et al. v. Federal Trade Commission. 


In the United States Court of Appeals for the District of Columbia Circuit. 
Decided March 20, 1950. 


On petition to review an order of the Federal Trade Commission. 


No. 9843. 


Federal Trade Commission Act 


FTC Order Modified To Eliminate Negative Statement——An order prohibiting the 
dissemination of false advertisements of a medicinal preparation designated “Oxorin 
Tablets” as an effective treatment for lassitude and iron deficiency anemia is modified 
by eliminating the clause “and unless the advertisement reveals that the condition of 
lassitude is caused less frequently by simple iron deficiency anemia than by other causes 
and that in such cases this preparation will not be effective in relieving or correcting it.” 
The limit of the Commission’s power is to require that the medicinal preparation be 
truthfully represented; it has no power to require an additional negative statement when 
the affirmative representations of the medicinal preparation do not require further explana- 
tion and there are no harmful consequences from the use of the preparation. 


See the Federal Trade Commission Act annotations, Vol. 2, § 6125.325, 6125.508, 
6630.03. 


FTC Order Modified as to False Advertising —The Commission cannot require the 
manufacturer of a medicinal preparation designated ‘““Phospho B” to limit its advertising 
claims in the treatment of nervousness to “claims of value made for the preparation 
under the principles of the homeopathic school of medicine.” Failure to designate the 
established school of medicine which recognizes the medicinal preparation as beneficial 
is not a false and misleading advertisement. The order is modified by deleting the phrase 
“under the principles of the homeopathic school of medicine.” 


See the Federal Trade Commission Act annotations, Vol. 2, § 6125.221, 6125.508, 
6630.51. 


Modifying and affirming a Federal Trade Commission cease and desist order in 
Dkt. 5101. 


For petitioners: 
were on the brief. 


Carl McFarland, with whom Ashley Sellers and Kenneth L. Kimble 


For respondent: Donovan R. Divet, Special Attorney, Federal Trade Commission, 
with whom W. T. Kelley, General Counsel, Federal Trade Commission, and Walter B. 
Wooden and James W. Cassedy, Associate General Counsels, Federal Trade Commission, 
were on the brief. 


Before WiLBuR K. MILLER, PRETTYMAN and BAzEtOn, Circuit Judges. 


[Petition for Review] commerce. Four products are involved in 
this petition. They are Oxorin Tablets, Zen, 
Vitamin A Shark Liver Oil, and Alberty’s 
Phospho B. After hearing, the Commis- 
sion made detailed findings and issued a 
cease and desist order. Petitioners contest 
the validity of two clauses contained in parts 


of the order. 


PRETTYMAN, Circuit Judge: This is a peti- 
tion to review an order of the Federal Trade 
Commission. Petitioners are engaged in 
selling food and drug products. They were 
charged by the Commission with dissemin- 
ating false advertisements amounting to 
unfair and deceptive acts or practices in 
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[Findings] 


The Commission found that typical of the 
advertisements in respect to Oxorin are: 
“Pep up your blood! Iron . .. A 
principal factor in Red Blood Cells . . . 
The disease Fighting Units of the Blood.” 
“When you are weary, tired, run-down, 
just dragging yourself around with no 
ambition left, when every effort you make 
seems to leave you weak and spent then 
try Oxorin Tablets, a tonic for the blood.” 
The Commission found as a fact that these 
tablets have no beneficial effect upon the 
blood except in cases of simple iron-defi- 
ciency anemia and that there are many 
causes of run-down conditions and lack of 
energy which will not be beneficially affected 
by the tablets. Petitioners do not object to 
that portion of the cease and desist order 
which forbids them to represent “That the 
preparation ‘Oxorin Tablets’ will have any 
therapeutic effect upon the blood or the 
red corpuscles thereof, except in cases of 
simple iron deficiency anemia; or that said 
preparation will relieve, correct, or have any 
beneficial effect upon the condition of lassi- 
tude characterized by such expressions as 
‘weariness’, ‘tiredness’, ‘weakness’, ‘lack of 
energy’, or ‘general run down condition’, 
unless such representation be expressly 
limited to symptoms or conditions due to 
simple iron deficiency anemia”. 


[Additional Clause Stated] 


However, the Commission added to the 
foregoing the requirement that the adver- 
tisement also state 


“that the condition of lassitude is caused 
less frequently by simple iron deficiency 
anemia than by other causes and that in 
such cases this preparation will not be 
effective in relieving or correcting it.” 
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This additional clause is one of the two 
which are the subject matter of the petition 
for review. It is applied to other products 
as well as to Oxorin Tablets. 


[False Advertising Under the Act] 


The Federal Trade Commission Act gives 
the Commission authority to prevent per- 
sons from using unfair or deceptive prac- 
tices in commerce,’ provides that the 
dissemination of false advertisement is an 
unfair or deceptive practice in commerce,’ 
and defines a false advertisement as one 
which is misleading in a material respect.® 
In determining whether the advertisement 
is misleading, failure to reveal facts made 
material by existing representations and 
failure to reveal facts made material by rea- 
son of the consequences of using the product 
are to be considered.* Thus, false advertis- 
ing, by the terms of the statute, includes 
failure to reveal certain characteristics of 
the product which become important either 
because of certain things which are repre- 
sented in the advertisement or because of 
consequences which arise from the use of 
the product. The Supreme Court has held 
that the act confers upon the Commission 
not only the powers specifically prescribed 
but all power falling within the penumbra of 
meaning in the statutory provisions. In 
Siegel Co. v. Federal Trade Comm’n, the 
Supreme Court held that in these cases “the 
courts will not interfere except where the 
remedy selected has no reasonable relation 
to the unlawful practices found to exist.” 

The question posed in the case at bar is 
not restricted to the peculiarities of these 
products. None involved is injurious or 
harmful in any sense. On the contrary, it 
is agreed that they have beneficial effects. 


738 Stat. 719 (1914), 52 Stat. 111 (1938), 15 
Wise Cx AGIs 45 (ayy 

? 52 Stat. 114 (1938), 15 U. S.C. A. § 52 (b). 

852 Stat. 116 (1938), 15 U. S Cc. Ay Sto saGae 
reads: 

“The term ‘false advertisement’ means an 
advertisement other than labeling, which is 
misleading in a material respect; and in de- 
termining whether any advertisement is mis- 
leading, there shall be taken into account 
(among other things) not only representations 
made or suggested by statement, word, design, 
device, sound, or any combination thereof, but 
also the extent to which the advertisement 
fails to reveal facts material in the light of 
such representations or material with respect 
to consequences which may result from the 
use of the commodity to which the advertise- 
ment relates under the conditions prescribed 
in said advertisement, or under such condi- 
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tions as are customary or usual. No adver- 
tisement of a drug shall be deemed to be false 
if it is disseminated only to members of the 
medical profession, contains no false repre- 
sentation of a material fact and includes, or 
is accompanied in each instance by truthful 
disclosure of, the formula showing quantita- 
tively each ingredient of such drug.’”’ 

4Ibid. False advertising is defined in this 
section of the act for the purposes of Sections 
12, 13 and 14. Section 192 (b) (52 Stat. 114 
@.938),, 5a WS. -GIUAL tsis9 (b)) says that false 
advertising is an unfair or deceptive practice 
within the meaning of Section 5 of the act 
(supra note 1). Cf. Fresh Grown Preserve 
Corp. v. Federal Trade Comnvn, 125 F. 2a 917 
(C. C..A, 24.1942), 

5 327 U. S. 608, 613, 90 L. Ea. 888, 66 S. Ct. 
758 (1946). 
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The proposition that an advertisement 
should limit claims of beneficial effect to 
the causes for which the product is helpful 
—in the case of Oxorin Tablets simple iron- 
deficiency anemia—is not disputed. But the 
Comunission says that these advertisers must 
go further and say that the condition of 
lassitude is caused less frequently by simple 
iron-deficiency anemia than by other causes 
and that in such cases the product will not 
be effective. In short, the Commission re- 
quires that the advertiser tell the public that 
his product is more frequently valueless 
than it is valuable. 


If this rule applies to petitioners, it must 
also apply to all other products similarly 
advertised. The scope of the power thus 
claimed by the Commission will be seen if 
the advertisements which are currently cus- 
tomary in newspapers and magazines and on 
the radio are called to mind. Headaches, 
lack of energy, indigestion, and numerous 
other ailments may be due to any one or 
more of many causes, and remedies for 
these ills are usually beneficial only when 
the condition results from certain of those 
causes. It is admitted in this case that the 
Commission can require an advertiser of a 
product beneficial to a certain condition to 
specify which cause of that condition will 
yield to the product. But under the power 
claimed, the Commission could require every 
such advertiser to announce that in most 
cases the remedy will be useless. The ques- 
tion before us deals with an advertiser who 
states plainly that his product will aid a 
certain condition when that condition arises 
from one certain described cause. The ques- 
tion is whether that advertisement is, never- 
theless, false and fraudulent unless it also 
states that frequently, or less frequently, 
or more frequently, the described condition 
springs from other causes which will not 
be reached by the product. 


[Commission’s Linuted Power] 


Even if we give effect to the broadest pos- 
sible concept of the power conferred by the 
Congress upon the Commission, we do not 
think that the Commission has the power 
here claimed. There is a limit to the Com- 
mission’s power, It is not given a general 
charter to police the expenditure of the 
public’s money or generally to do whatever 
is considered by it to be good and beneficial. 
The task assigned it by Congress is specific, 
and it has no other authority in respect to 
this subject. False advertising is defined by 
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the act as including failure to reveal facts 
made important, or of some consequence, 
because of other things claimed, and failure 
to reveal facts made important, or of some 
consequence, because of the results of the 
use of the product. The Commission must 
find either of two things before it can re- 
quire the affirmative clause complained of: 
(1) that failure to make such statement is 
misleading because of the consequences from 
the use of the product, or (2) that failure 
to make such statement is misleading be- 
cause of the things in the advertisement. 
There is no such finding here. 


[Effect of Negative Delimitation] 


Nor do we see how a derogatory adden- 
dum to the advertisement, such as that 
required here by the Commission, has any 
reasonable relation to the purpose of pre- 
venting the advertisements from being mis- 
leading. As we have pointed out, there are 
no harmful consequences from use of these 
products. The limitations imposed by the 
first part of the Commission’s order reveal 
the stark, complete truth. In the case of 
Oxorin Tablets, petitioners can say that they 
help lassitude only if they specify lassitude 
due to simple iron-deficiency anemia. The 
Commission has found that such a statement 
is true. Moreover, it is the full truth. It is 
clear enough that an additional derogatory 
negative emphasizes the truth. No matter 
how clear and complete an affirmative state- 
ment is, it can be sharpened by a negative 
delimitation. Almost every advertisement of 
a food, drug or drink, no matter how ac- 
curately described and carefully limited in 
claims, would fall within the scope of the 
rule here sought to be established. 


[Scope of Commission's Power] 


We are concerned with the scope of the 
power thus sought by the Commission. If 
it has this power, it could, if it chose, require 
an advertiser of a breakfast food rich in 
iron to state not only that the food is good 
for those deficient in iron but also that iron 
deficiency is less frequent than other ills 
and that for these others the advertised food 
is valueless; and similarly through the long 
list of foods, drugs and drinks good for one 
or a few of the ills of men but not for all. 
Such power seems to us to be no less than 
the power to control the marketing of all 
such products, because, if particular adver- 
tisers, selected by the Commission, can be 
required not only to state accurately the 
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limited benefits of their products but also 
to call attention to what the products will 
not do, the effect on marketing is clear 
enough. Such a requirement seems tu us to 
have no relation to the prevention of falsity 
in advertising. It is a wholly different 
power. 


[Informative Function] 


Our dissenting judge says that “The Act’s 
purpose is to encourage the informative 
function of advertising”. That view reflects 
clearly the difference between us. We think 
that neither the purpose nor the terms of 
the act are so broad as the encouragement 
of the informative function. Both purpose 
and terms are to prevent falsity and fraud, 
a negative restriction. When the Commis- 
sion goes beyond that purpose and enters 
upon the affirmative task of encouraging ad- 
vertising which it deems properly informa- 
tive, it exceeds its authority. Of course, the 
truth of an advertisement affects its informa- 
tive function. But the scope and nature of 
the information contained in an advertise- 
ment involve many more considerations than 
its mere truth. It would be ideal from the 
buyer’s point of view if all advertisements 
were required to describe the product with 
cold precision, to enumerate with fidelity 
its shortcomings, and to call attention to 
the circumstances in which it is valueless. 
And a plausible argument can be made that 
an advertisement is not really truthful unless 
it does all those things. But we think that 
the negative function of preventing falsity 
and the affirmative function of requiring, or 
encouraging, additional interesting, and per- 
haps useful, information which is not es- 
sential to prevent falsity, are two totally 
different functions. We think that Congress 
gave the Commission the full of the former 
but did not give it the latter. In our judg- 
ment, the Commission goes far across the 
line when it attempts to require the ad- 
vertiser of a drug admittedly beneficial in 
one ailment to state affirmatively that there 
are other ailments not reached by the drug. 
This latter requirement is merely the en- 
couragement of the informative function of 
advertising. 


Congress has given us a definition of false 
advertisement and in it has specified the 
respects in which failure to reveal amounts 
to falsity. It has thus indicated, even though 
it has not prescribed precisely, the limits 


° 38 Stat. 719 (1914), 52 Stat. 111 (1938), 15 
U.S. C. A. §§ 45 (c) and 45 (4d), 
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to which it meant the Commission could go. 
It seems to us that the limit of the Com- 
mission’s power is to require that a product 
be truthfully represented, and that it has 
no power to require additional negative 
statements except as the act itself indicates, 
1. @., where the affirmative representations 
require further explanation or where the 
consequences of using the product require 
further warning. Neither of these specifica- 
tions is present in the case at bar. 


[Limited Claims] 


The other part of the Commission’s order 
complained of relates solely to Phospho B. 
The Commission required that if the peti- 
tioners make any claim that this product 
possesses any therapeutic value in the treat- 
ment of sleeplessness, nervousness, etc., they 
must expressly limit such claims to “claims 
of value made for the preparation under the 
principles of the homeopathic school of 
medicine”, The homeopathic school is one 
of the two generally recognized schools of 
medicine, and, although it has considerably 
less supporters in number than has the al- 
lopathic school, it is nonetheless respectably 
established and practiced. According to the 
Principles of the homeopathic school, this 
particular product is a medicine. We do 
not think that failure to designate which of 
two established schools of medicine recog- 
nizes a product as beneficial is misleading 
and makes the advertisement false. 


We hold that failure to include the two 
disputed clauses in the advertisements under 
consideration is not false advertising under 
the Federal Trade Commission Act, and 
that the Commission has no power to en- 
force such requirements, 


[Order Modified and A firmed] 


The statute gives this court power not 
only to affirm or to reverse but also to 
modify orders of the Coimmission® The 
order under review is modified by striking 
from paragraph 1(d) the clause “and unless 
the advertisement reveals that the condition 
of lassitude is caused less frequently by 
simple iron deficiency anemia than by other 
causes and that in such cases this prepara- 
tion will not be effective in relieving or 
correcting it”, and eliminating from other 
paragraphs similar clauses; and by striking 
from paragraph 1(k) the phrase “under the 
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principles of the homeopathic school of 
medicine’. Ag thus modified, the order is 
affirmed. 

Dissenting Opinion 


BAZELON, Circuit Judge: Ever since Con- 
gress decided that many of the problems of 
our complex economy should be entrusted to 
specialized agencies, courts have relied on 
notions of “self-restraint” and “special com- 
petence” to limit their review of agency 
action. This was tacit recognition that no 
court could match the skill, time and se- 
lectivity which are brought to bear upon 
any given problem by an agency especially 
established and equipped for that purpose. 
A direct outgrowth of this development was 
a reorientation in judicial thinking, funda- 
mental to which was the distinction between 
that which one finds personally acceptable 
or “reasonable” and that which falls within 
the bounds of acceptability or ‘‘reasonable- 
ness.” The former tends to approximate 
the relatively subjective decision of the ad- 
ministrator himself; the latter represents 
merely a determination of whether the ac- 
tion under scrutiny bears some rational 
conection with the facts. This distinction— 
between that which is personally acceptable 
and that which is within the bounds of ac- 
ceptability—is often difficult to grasp, but 
it is hardly new to the law. For example, 
members of a jury are required, in negli- 
gence cases, to apply the standard of con- 
duct observed by a “reasonable man,” who 
represents a community ideal, rather than to 
measure the tortfeasor’s conduct by what 
they themselves would do under the same 
circumstances. See Holmes, The Common 


Law 111 (1881). 


Although judicial deference to adminis- 
trative expertness was first applied in the 
area of fact-finding, it has been extended 
to the matter of remedy as well. In a series 
of cases involving orders of the National 
Labor Relations Board, the Supreme Court 
held that the Board’s choice of remedy 
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would not be disturbed, absent a clear show- 
ing of abuse of discretion. And the same 
was true of Securities and Exchange Com- 
mission dissolution orders under the Public 
Utilties Holding Company Act;?* and of the 
orders of other administrative agencies.® 


[Cases Cited] 


Since this development post-dated the en- 
actment of the Federal Trade Commission 
Act and its grant of authority to Courts of 
Appeals to “modify” orders of the Com- 
mission, 15 U. S. C. A. § 45(b), there arose 
a need for reexamination of the case law in 
this area. In Herzfeld v. United States, 140 
F, 2d 207 (C. A. 2d, 1944), which involved 
a prayer for review of a Federal Trade Com- 
mission order prohibiting false advertising, 
the court refused to follow the precedent of 
modification established in Federal Trade 
Commission v. Royal Milling Co., 288 U. S. 
212, 218 (1933). Judge Learned Hand, 
speaking for the Second Circuit, said that 
since the Royal Milling Co. case was decided, 
“the Supreme Court has as much circum- 
scribed our powers to review the decisions 
of administrative tribunals in point of 
remedy, as they have always been circum- 
scribed in the review of facts. Such tri- 
bunals possess competence in their special 
fields which forbids us to disturb the meas- 
ure of relief which they think necessary. 
In striking that balance between the con- 
flicting interests involved which the remedy 
measures, they are for all practical purposes 
supreme. [Citing cases] It is true that all 
these decisions concerned the Labor Board, 
but that tribunal does not enjoy a position 
of peculiar authority, as the court has in- 
dicated in other connections. [Citing cases] 
* * * Congress having now created an organ 
endued with the skill which comes of long 
experience and penetrating study, its con- 
clusions inevitably supersede those of courts, 
which are not similarly endowed.” 140 F. 
2d at 209.4 


1See, e.g., International Ass’n of Machinists 
v. National Labor Relations Board, 311 U. S. 
72, 82 (1940); Phelps Dodge Corp. v. National 
Labor Relations Board, 313 U. S. 177, 194 
(1941); Virginia Electric Co. v. National Labor 
Relations Board, 319 U. S. 533, 543 (1943); 
Franks Bros. Co. v. National Labor Relations 
Board, 321 U. S. 702, 704-5 (1944). , 

2 American Power & Light Co. v. Securities 
and Exchange Commission, 329 U. S. 90, 115-6 
(1946). 

3See, e.g., Board of Trade v. United States, 
314 U. S. 534, 548 (1942); Federal Security Ad- 
ministrator v. Quaker Oats Co., 318 U. S. 218, 
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227-9 (1943); Northwestern Electric Co. v. Fed- 
eral Power Commission, 321 U. S. 119, 124 
(1944); Ayrshire Collieries Corp. v. United 
States, 335 U. S. 573, 593 (1949); cf. Gray v. 
Powell, 314 U. S. 402, 412-3 (1941). 

4 Followed by the Second Circuit in Parke, 
Austin & Lipscomb v. Federal Trade Commis- 
sion, 142 F. 2d 437, 442 (C. A. 2d, 1944), cert. 
den. 323 U. S. 753 (1944); Charles of the Ritz 
Distributors Corp. v. Federal Trade Commis- 
sion, 143 F. 2d 676, 680 (C. A. 2d, 1944); Deer 
v. Federal Trade Commission, 152 F. 2d 65, 
67 (C. A. 2d, 1945); cf. Irving Weis & Co. v. 
Brannan, 171 F. 2d 232, 235 (C. A. 2d, 1948); 
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It seems to me that, by its disposition of 
Siegel Co. v. Federal Trade Commission, 327 
U. S. 608 (1946), the Supreme Court has 
tacitly narrowed its own decision in the 
Royal Milling Co. case to such an extent 
that it is drawn within the rationale ex- 
pressed by Judge Hand in the Herzfeld case. 
In the Siegel case, the Federal Trade Com- 
mission had ordered Siegel to cease and 
desist from using its trade name because of 
certain misrepresentations contained therein. 
Petitioner, citing the Royal Milling Co, deci- 
sion, asserted that so valuable a right as a 
trade name should not be destroyed if 
qualifying words might cure the misrepre- 
sentation. The Third Circuit held, however, 
that it was powerless to disturb the remedy, 
following the Herzfeld case. Siegel Co. v. 
Federal Trade Commission, 150 F. 2d 751, 
755-6 (C. A. 3d, 1944). The Supreme Court 
reversed, relying in large part on the fact 
that, by being prohibited from further use 
of a valuable trade name, petitioner was be- 
ing deprived of a valuable business asset. 
Mr. Justice Douglas, speaking for a unani- 
mous Court, stated: 


“The Commission has wide discretion 
in its choice of a remedy deemed adequate 
to cope with the unlawful practices in this 
area of trade and commerce. Here, as in 
the case of orders of other administrative 
agencies under comparable statutes,” judi- 
cial review is limited. It extends no 
further than to ascertain whether the 
Commission made an allowable judgment 
in tts choice of the remedy. As applied to 
this particular type of case, it is whether 
the Commission abused its discretion in 
concluding that no change ‘short of the 
excision’ of the trade name would give 
adequate protection. * * * The issue is 
stated that way for the reason that we are 
dealing here with trade names which, as 
Federal Trade Commission v. Royal Milling 
Co., * * * emphasizes are valuable busi- 
ness assets. * * * The Commission is the 
expert body to determine what remedy 
is necessary to eliminate the unfair or de- 
ceptive trade practices which have been 
disclosed. It has wide latitude for judg- 
ment and the courts will not interfere 
except where the remedy selected has no 
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reasonable relation to the unlawful prac- 
tices found to exist.” (Italics supplied.) 
SZ/ UR SmatiOle-ss 


The Court did not, however, proceed to 
order the Commission to permit “proper 
qualifying words” as was done in the Royal 
Milling Co. case, 288 U. S. at 217, but in- 
stead, remanded to the Federal Trade Com- 
mission, saying: “we are left in the dark 
whether some change of name short of ex- 
cision would in the judgment of the Commis- 
sion be adequate.” (Italics supplied.) 327 
U. S. at 613. The inference to be drawn from 
the Supreme Court decision in the Siegel 
case seems to me to be that if the Commis- 
sion had considered the possibility of quali- 
fying words and found them insufficient to 
cure the misrepresentation, especially if no 
property in a trade name were involved, 
the Court would not interfere with the Com- 
mission’s expert judgment, unless there was 
a clearly demonstrable abuse of discretion. 


“The question before the court is not 
whether my view is right but whether it is 
reasonable.”® Our function is limited to 
finding whether the remedy has a rational 
basis in the facts. Since I find such a ra- 
tional basis, I am unable to agree with the 
majority that the Commission abused its 
discretion. 


[Remedy for Falsehood] 


The Commission found that Alberty had 
falsely advertised that Oxorin Tablets had 
beneficial effects on lassitude, tiredness, 
etc.’ Typical of these misrepresentations 
is the following advertisement: 


“Fep up your blood! Irons. Ft 
principal factor in Red Blood Cells . pedis 
The disease Fighting Units of the Blood. 

“When you are weary, tired, run-down, 
just dragging yourself around with no 
ambition left, when every effort you make 
seems to leave you weak and spent then 
try Oxorin Tablets, a tonic for the blood.” 


In truth, as the stipulated facts show, the 
tablets had no such beneficial effects except 
when the designated Symptoms were caused 
by iron deficiency anemia—and that was in- 


by the Third Circuit in Siegel Co. v. Federal 
Trade Commission, 150 F. 2d (51) 455-6) (Gr Ae 
3d, 1944) (discussed infra); Perloff v. Federal 
Trade Commission, 150 F. 2a (Gi, SO “(Os VN. 
3d, 1944). See also Federal Trade Commission 
v. Cement Institute, 333 U. S. 683, 726-7 (1948). 

° Citing cases which are included in Notes 
1 and 8, supra. 

6 Judge Edgerton dissenting in Hannegan v. 
Read Magazine, 81 U. S. App. D. C. 339, 343, 
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158 F. 2d 542, 546 (1946), reversed, Donaldson 
v. Read Magazine, 333 U. S. 178, 188 (1948). 

* The stipulation of facts readsiy) (4) te poe 
sPpondents have represented, directly and by 
implication, that by the use of ‘Oxorin Tablets’ 
the blood and the red corpuscles of the user 
will be rendered stronger, more vital and active 
and will perform their functions better, and 
that it will correct run-down conditions and 
bring back energy.’ 
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frequently the case. Thus, in deciding how 
best to remedy the falsehood without un- 
necessarily restricting petitioner from stat- 
ing the “complete truth,’ the Commission 
carved out of the misrepresentation all that 
was false, expressly or impliedly. The re- 
sulting order enjoined petitioner to cease 
and desist from representing 


“That the preparation ‘Oxorin Tablets’ 
will have any therapeutic effect upon the 
blood or the red corpuscles thereof, except 
in cases of simple iron deficiency anemia; 
or that said preparation will relieve, cor- 
rect, or have any beneficial effect upon the 
condition of lassitude characterized by 
such expressions as ‘weariness’, ‘tiredness’, 
‘weakness’, ‘lack of energy’, or ‘general 
run down condition’, unless such repre- 
sentation be expressly limited to symp- 
toms or conditions due to simple iron 
deficiency anemia and unless the adver- 
tisement reveals that the condition of 
lassitude is caused less frequently by 
simple iron deficiency anemia than by 
other causes and that in such cases this 
preparation will not be effective in reliev- 
ing or correcting it.” 


[Law Text Quoted] 


If the Commission had considered only 
what affirmative statements could minimally 
be made to cure the misrepresentation, it 
would have ignored its statutory mandate. 
The Federal Trade Commission Act, as 
amended in 1938, specified that 


“ke * * in determining whether any ad- 
vertisement is misleading, there shall be 
taken into account (among other things) 
not only representations made or sug- 
gested by statement, word, design, de- 
vice, sound, or any combination thereof, 
but also the extent to which the advertise- 
ment fails to reveal facts material in the light 
of such representations or material with 
respect to consequences which may result 
from the use of the commodity to which 
the advertisement relates under the con- 
ditions prescribed in said advertisement, 
or under such conditions as are customary 
or usual.” (Italics supplied.) 52 Stat. 116 
(1938), 259 SoG "Ams 55(a)- 


[Qualifying Phrase Proper| 


It is clear from the italicized language 
that Congress realized that omissions could 
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be as misleading as affirmative misrepre- 
sentations. With this in mind, I am unable 
to reject the Commission’s finding that we 
have here a situation where, “In recom- 
mending a particular preparation [i. e., 
Oxorin] as a cure or remedy for certain 
designated ailments, symptoms or conditions 
[i. e., lassitude], respondents suggest not 
only that such ailments, or conditions may 
be due to causes for which the preparation is 
beneficial, but also that there is at least a 
reasonable chance that they are in fact due 
to such causes.” To prevent such a sugges- 
tion from being accepted and relied on in a 
case where it would be false or misleading, 
as here, the Commission ordered “appro- 
priate disclosure of the possibility of other 
causes of the ailments, symptoms or con- 
ditions.” 


It seems to me that, where the sin is one 
of omission, the Commission may find that 
it can be remedied only by eliminating any 
possibility that consumers may draw incor- 
rect inferences in the future. Just as the flat 
statement “Oxorin is good for lassitude” 
requires the qualifying phrase, “when that 
symptom is due to iron deficiency anemia,” 
so also might the Commission have con- 
cluded that this single qualification, without 
more, would raise the inference that, more 
probably than not, such a symptom 7s the 
result of iron deficiency anemia. To remove 
the possibility of this incorrect secondary 
inference on the part of consumers, the 
Commission may properly insert a second 
qualifying phrase. 


[Cases Cited] 


Nor is such a decision on the part of the 
Commission completely without precedent. 
In a case under the Food and Drug Act 
which, according to the Court, forbids “every 
statement, design and device [on a label] 
which may mislead or deceive,” the Supreme 
Court said that “Deception may result from 
the use of statements not technically false 
or which may be literally true. The aim of 
the statute is to prevent that resulting from 
indirection and ambiguity, as well as from 
statements which are false.”’ United States v. 
95 Barrels of Vinegar, 265 U. S. 438, 443 


8 Following is the stipulation of facts in this 
connection: ‘‘That ‘Oxorin’ will have no bene- 
ficial effect upon the blood or the red corpuscles 
thereof except in cases of simple iron deficiency 
anemia. There are many causes of rundown 
conditions and lack of energy which will not 


yo? 


be beneficially affected in any way by ‘Oxorin . 
* * * * fe 7 
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“That the causes of lassitude described by 
such expressions as ‘weary’, ‘tired’, ‘run-down’, 
‘just dragging around,’ ‘no ambition left’, ‘slip- 
ping’, ‘all gone’, and the like, are so numerous 
that in the aggregate they are due much less 
frequently to simple iron deficiency anemia 
than to other causes.”’ 
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(1924). It then upheld the view of the lower 
court that a label describing vinegar as 
“apple cider vinegar made from _ selected 
apples’ gave rise to the inference that se- 
lected fresh apples were used. In reality, the 
vinegar was the product of dried apples. 
The omission was found to be misleading 
even though the two products were equally 
wholesome.’ 


Similarly, under the Federal Trade Com- 
mission Act, it was held that advertisement 
of defendant’s “6% finance plan” tended to 
mislead the public into thinking that a simple 
interest charge of six per cent on unpaid 
balances was contemplated and, therefore, 
that a curative order was required. General 
Motors Corp. v. Federal Trade Commission, 
114 F. 2d 33.(C. A. 2d, 1940)” 


As I view the development of the law in 
this field, the Commission is entitled to 
exercise the utmost caution rather than put 
the consumer to the risk of inquiry. The 
cases are almost legion which state that this 
statute was “made to protect the trusting 
as well as the suspicious. * * * the rule of 
caveat emptor should not be relied upon to 
reward fraud and deception.” Federal Trade 
Commission v, Standard Education Society, 
302 U. S. 112, 116 (1937). The Commis- 
sion’s function is “to protect the casual, one 
might even say the negligent, reader, as 
well as the vigilant and more intelligent and 
discerning public.” Parker Pen Co. v. Fed- 
eral Trade Commission, 159 F. 2d 509, 511 
(C. A. 7th, 1946). Even if it is “only the 
careless or the incompetent [who] could 
be misled * * * if the Commission, having 
discretion to deal with these matters, thinks 
it best to insist upon a form of advertising 
clear enough so that, in the words of the 
prophet Isaiah, ‘wayfaring men, though 
fools, shall not err therein,’ it is not for the 
courts to revise their judgment.” General 
Motors Corp. v, Federal Trade Commission, 
14 FY 2d33,:36 (CA, 2d, 1940). The Bed: 
eral Trade Commission Act was not “ ‘made 
for the protection of experts, but for the 
public—that vast multitude which includes 
the ignorant, the unthinking and the credu- 
lous,” * * * and the ‘fact that a false state- 
ment may be obviously false to those who 
are trained and experienced does not change 
its character, nor take away its power to 


Court Decisions 
Alberty et al. v, FTC 


‘Number 185—90 
3-31-50 


deceive others less experienced’ * * *. The 
important criterion is the net impression 
which the advertisement is likely to make 
upon the general populace. * * * It is for 
this reason that the Commission may ‘insist 
upon the most literal truthfulness’ in adver- 
tisements,” Charles of the Ritz Distributors 
Corp. v. Federal Trade Commission, 143 F. 
2d 676, 679-80 (C. A. 2d, 1944).% It is, of 
course, almost axiomatic that “ ‘words and 
sentences may be literally and technically 
true and yet be framed in such a setting as 
to mislead or deceive.’” Sebrone Co. vw. 
Federal Trade Commission, 135 F. 2d 676, 
©7 NG Aertel O43) 2 


[Irrelevant Criterion] 


There are intimations in the majority 
opinion that if use of these products were 
to have harmful consequences, it might be 
permissible to add further qualifications than 
those considered adequate by the majority. 
Although such a distinction, between mis- 
leading advertisements which may have 
harmful effects (beyond the useless expendi- 
ture of money) and those which do not, 
may be a desirable one, I do not believe 
it is established by the Act. The statutory 
language draws within its condemnation all 
“false advertisements.” Failure to reveal 
facts becomes determinative of falsehood 
when they are “material in the light of 
such representations [‘made or suggested 
by statement, word, design, device, sound, 
or any combination thereof’] or material 
with respect to consequences which may 
result from the use of the commodity to 
which the advertisement relates under the 
conditions prescribed in said advertisement, 
or under such conditions as are customary 
or usual’ 15. U. S.-C. "As"§ 55 (ay: Only 
the clause after the conjunction “or” ad- 
verts to considerations of harmfulness. The 
clause before it seems to me to authorize 
the Commission to require qualifying or 
explanatory statements whenever these may 
be necessary to remedy omissions found by 
the Commission to be misleading. Since 
the statute makes no provision for requiring 
a greater amount of truth when a product 
is harmful than when it is not, I think the 
majority are injecting an irrevelant criterion 
into the case, 


°Cf. United States v. Six Dozen Bottles, etc. 
158 F. 2d 667, 669 (C. A. 7th, 1947). 

10 See Judge Minton’s dissent in D.D.D. Corp. 
v. Federal Trade Commission, 125 F. 2a 679, 
682-3 (C. A. 7th, 1942). 
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2 


4 Aronberg v. Federal Trade Commission, 132 
F, 2d 165, 167 (C. A. 7th, 1942), 

2 Cf. Donaldson v. Read Magazine, 333 U. S. 
178, 188-9 (1948). 
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Nor is this a case, like Royal Milling and 
Siegel, where the property right in a trade 
name would have been entirely lost if the 
Commission order had been permitted to 
stand. Perhaps, in such cases, there is need 
for greater scrutiny and for consideration of 
every available alternative before permitting 
so drastic a course.” But no such “right” 
is involved here. The Commission made no 
attempt to prevent petitioner from advertising 
that Oxorin Tablets had a beneficial effect 
on iron deficiency anemia. The circumscrip- 
tion was only with regard to a symptom, 
“lassitude,” which is only infrequently 
caused by such deficiency. 


[“Right” to Advertise] 


It seems to me that the main thrust of 
the majority opinion is towards caution in 
interfering with the “right” to advertise. It 
decides that the Commission goes too far 
when its order “requires that the advertiser 
tell the public that his product is more 
frequently valueless than it is valuable.” I 
do not find that a startling requirement when 
its function is to rebut a false or misleading 
inference that the product is more frequently 
valuable than it is valueless. In my view, 
the action taken by the majority overlooks 
the fact that Congress, by enacting legisla- 
tion proscribing false and deceptive adver- 
tising, sought to remedy the consumer’s 
patent inability to ascertain the merit of 
claims made by advertisers. The Act’s 
purpose is to encourage the informative func- 
tion of advertising; and the Commission’s 
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duty is to eliminate falsehoods. If that 
which is left after the elimination of all that 
is expressly or inferentially false is hardly 
worth saying, then, of course, it need not 
be said.* 


[Restrictive Representations Proper] 


These same considerations apply to the 
other part of the Commission’s order com- 
plained of by petitioner. Phospho B, an- 
other of petitioner’s products, has therapeutic 
value in the treatment of sleeplessness, 
nervousness, etc., only under the tenets of the 
homeopathic school of medicine. That school, 
as the majority points out, has considerably 
less supporters than has the allopathic 
school. For the reasons already discussed, 
I feel that it was within the discretion of the 
Commission to order that the public be 
informed of the limited medical support for 
the claims made by petitioner. To permit 
petitioner to continue its representations 
without restricting them to adherents of the 
homeopathic school is to “fail to reveal facts 
material in the light of such representa- 
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I think the order of the Commission 
should be affirmed without modification. But 
even if I were to accept the view of the 
majority, I think the proper procedure now 
would be to remand to the Commission for 
its reconsideration of the entire order in 
light of this court’s rejection of the second 
qualifying clause. See Federal Trade Com- 
mission v. Morton Salt Co., 334 U. S. 37, 55 
(1948). 


[] 62,584] State of Wisconsin v. Retail Gasoline Dealers Association of Milwaukee, 


Inc., et al. 


In the Supreme Court of the State of Wisconsin. 


Filed March 7, 1950. 


August Term, 1949, State No. 14. 


Appeal from a judgment of the Circuit Court for Milwaukee County, CHartes L. 


Aarons, Circuit Judge. Affirmed. 


Wisconsin Trusts and Monopolies Law 


Price Fixing—Association Bulletins—Evidence Supporting Finding of Illegal Effect.— 
When the issuance of a retail gasoline association’s price bulletins is followed by an 
immediate change in the prices charged by members, and when, after such activity by 
the association is stopped by a preliminary injunction, such price fluctuations cease, the 
evidence strongly supports a finding that there was conspiracy the effect of which was 
to control prices, for which forfeiture of the association’s charter is required. 


144Cf, American Medicinal Products v. Fed- 
eral Trade Commission, 136 F. 2d 426, 427 
(C. A. 9th, 1943). 
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13 See Churchill Tabernacle v. Federal Com- 
munications Commission, 81 U. S. App. D. C. 
411, 415, 160 F. 2d 244, 248 (1947). 
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Evidence—Admissibility for Comparison—Price Data from Period After Time Con- 
spiracy was Charged.—The introduction of evidence showing that prices did-not fluctuate 
after an association’s pricing activities were stopped is not inadmissible because occurring 
at a later time than was covered in the state’s complaint. Such evidence is competent and 
material to offer comparison with the situation existing during the pricing activities. 


Scope of Antitrust Laws—Exemption for Legitimate Association Activities—Associa- 
tion Activities and Not Charter Determinative of Application of Statute.——A statutory 
exemption which provides that the state antitrust laws shall not be construed to affect 
associations having the purpose of promoting legitimate interests in trade does not operate 
as an exemption for an association merely because the association’s charter states a 
legitimate purpose. In determining whether the prohibitions and penalties of the antitrust 
laws should be applied, it is necessary to consider the intent of the association as deter- 
mined from its actions. 


See the State Laws annotations, Vol. 2, J 8955. 


Affirming a decision of the Circuit Court of Milwaukee County, 1948-1949 TrapEe CAsES 


| 62,448. 


[Restraint in Gasoline Market Charged] 


Action was begun March 29, 1948 by the 
state making complaint that defendants 
combined to restrain and prevent competi- 
tion in the retail price of gasoline in Mil- 
waukee county and that their combination 
and conspiracy did in fact control, raise 
and fix such price contrary to the provisions 
of sec. 133.01, Stats. The complaint de- 
manded cash forfeitures by numerous de- 
fendants, forfeiture of the corporate charter 
of the defendant association, and an injunc- 
tion restraining these defendants and other 
retail dealers whom they were alleged to 
represent as a class from combining or con- 
spiring to restrain trade or competition in 
the retail sale of gasoline in the State of 
Wisconsin. 

The defendants answered (1) that the 
action was not properly instituted because 
not begun by the District Attorney of the 
county; (2) that sec. 133.04, Stats. gave 
the defendant association immunity from the 
provisions of sec. 133.01, Stats.; and (3) de- 
nied that defendant had conspired or con- 
trolled the price of gasoline. 

Trial was to the court. It had previously 
found on motion that the action was properly 
instituted and on June 8, 1949 it found and 
adjudged that the conspiracy existed and 
functioned effectively; that the defendant 
association is not immune; the forfeiture of 
its corporate charter is mandatory and it 
is indebted to the plaintiff for $2,000; certain 
individual defendants are immune because 
they were examined in the inquisitorial pro- 
ceedings by the attorney general; certain 
others were not officers or directors of the 
association at the time of the offense and 
as to them the complaint should be dis- 
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missed; but the rest joined in or were re- 
sponsible for the illegal acts and are indebted 
to the plaintiff for $200 each; that retail 
dealers against whom relief was demanded 
as a class but who are not members of the 
association are not adequately represented 
by the named defendants and that no judg- 
ment or injunction is granted against them; 
that the named defendants and all mem- 
bers of the association are enjoined from 
advising, etc. any person, etc. in the retail 
gasoline trade in Milwaukee county, of in- 
creases in the wholesale price of gasoline 
for the purpose of fixing, increasing or main- 
taining prices, and from combining to estab- 
lish, etc. such prices. Appeal has been taken 
by those defendants who are agerieved by 
the judgment. Neither the forfeitures nor 
the injunction are questioned on the appeal. 
Appellants submit that the evidence does 
not establish a conspiracy, nor an intent to 
fix prices nor the actual fixing of prices; and 
in any event the defendant association has 
been exempted by statute from the applica- 
tion of sec. 133.01, Stats. The material part 
of sec. 133.01, Stats. is as follows: 


“Unlawful contracts; conspiracies. (1) 
Every contract or combination in the na- 
ture of a trust or conspiracy in restraint 
of trade or commerce is hereby declared 
illegal. Every combination, conspiracy, 
trust, pool, agreement or contract intended 
to restrain or prevent competition in the 
supply or price of any article or commod- 
ity in general use in this State, to be pro- 
duced or sold therein or constituting a 
subject of trade or commerce therein, or 
which combination, conspiracy, trust, pool, 
agreement or contract shall in any manner 
control the price of any such article or 
commodity, fix the price thereof, limit or 
fix the amount or quantity thereof to be 
manufactured, mined, produced or sold in 
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this state, or fix any standard or figure 
in which its price to the public shall be i in 
any manner controlled or established, 
hereby declared an illegal restraint x 
trade. Every person, corporation, copart- 
nership, trustee or association who shall 
either as principal or agent become a party 
to any contract, combination, conspiracy, 
trust, pool or agreement herein declared 
unlawful or declared to be in restraint of 
trade, or who shall combine or conspire 
with any other person, corporation, co- 
Partnership, association or trustee to 
monopolize or attempt to monopolize any 
part of the trade or commerce in this state 
shall forfeit for each such offense not less 
than $100 nor more than $5,000. Any such 
person, corporation, copartnership, trustee 
or association shall also be liable to any 
person transacting or doing business in 
this state for all damages he may sustain 
by reason of the doing of anything for- 
bidden by this section. 


[Price Fixing Found] 

Brown, J.: An examination of the evi- 
dence is convincing that the individual and 
corporate defendants unlawfully combined 
and conspired to fix the retail price of gaso- 
line in Milwaukee county contrary to the 
provisions of sec. 133.01, Stats., and did in 
fact fix the price thereof. The principal acts 
were performed by Louis M. Faber, execu- 
tive secretary of the defendant association, 
as a part of his job, under the direction and 
control of the officers and directors of the 
association and with their approval. The 
acts, in fact, are not denied but defendants 
deny (1) that there was a conspiracy, (2) 
that the acts were performed for the pur- 
pose of price fixing, and (3) that they had 
that effect. An example of the defendants’ 
procedure is taken from a bulletin issued by 
the association to its 395 members and a 
larger number of other retail gasoline dealers 
in the county. It is state’s Exhibit 12 and 
contains the following: 


“ 


“Every dealer is asked to sit tight at his 
present prices. 

“We are watching this situation very 
carefully and hope that no dealer will 
make any price move until he is informed 
by this association on what to do. 

“For your own salvation, don’t make 
any move, regardless of what any oil com- 
pany tell you until you hear from us.” 


Other bulletins were of like tenor and there 
was undisputed testimony that when the 
recommendation of the bulletins suggesting 
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prices were not followed they were supple- 
mented by personal solicitation of the dealers 
by individual defendants. The proof also 
was that the prices in the county changed 
promptly in accord with the recommenda- 
tions of the association’s bulletins and when 
a preliminary injunction brought the bulle- 
tins to an end the price fluctuations ceased 
and were not resumed. Appellants have ob- 
jected to the admission of evidence of price 
stability after the injunction since that was 
later than the time when the state charges 
the conspiracy functioned, but we consider 
the evidence was competent and material to 
prove the effect of the defendants’ acts by 
offering a comparison of the market during 
defendants’ activity and when it was not sub- 
ject to defendants’ operations. The findings 
of conspiracy involving all named defend- 
ants, (other than Lester Kleinmann against 
whom no such finding was made) and of 
the conspiracy being effective to fix prices 
must be sustained. 


[Association Not Exempt from 
Prohibitions] 


Appellants submit that sec. 133.04, Stats. 
grants the defendant association exemption 
from the provisions of sec. 133.01, Stats. 
The material part of the subsection reads: 
- .; provided, that nothing therein (in 
We three preceding sections of the chapter) 
shall be construed to affect . . . associations 
or organizations intended to legitimately 
promote the interests of trade, commerce 
or manufacturing in this state...” They 
say that the intent which the statute refers 
to is the intent expressed by the organiza- 
tion’s charter. It may be conceded that the 
expressed intent is legitimate. If it ap- 
peared to be illegitimate the state would 
hardly have granted a charter. But we can- 
not concede that inquiry must stop there. 
The legislature has determined that com- 
binations to fix prices and restrain compett- 
tion are evils to be severely dealt with, but 
appellants imply that if conspirators organ- 
ize a corporation whose purpose is piously 
professed, under its cloak they may there- 
after do with impunity what previously was 
forbidden. We do not agree. We hold that 
the intent of the association can be deter- 
mined from its actions and if such actions 
show an intent to promote by illegitimate 
means the interests of their trade, com- 
merce or manufacturing, the statute (sec. 
133.04) provides no shield behind which 
they may conspire by methods and for ends 
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prohibited to others. The printed and oral 
evidence shows the attempt to fix, establish 
and maintain prices and restrain competi- 
tion was so frequent and regular as to estab- 
lish the conclusion that price fixing was a 
principal purpose of the association if not 
the principal one. Therefore we sustain the 
conclusion of the trial court that defendant 
association has no exemption under sec. 
133.04, Stats. from the liabilities elsewhere 
provided by Chapter 133, Stats. 


[Forfeiture of Charter Argued 
Not Mandatory] 


The trial court’s decision states that the 
court is witheut discretion in the matter of 
declaring forfeit the corporate charter of the 
offending association. Its judgment decreed 
the charter cancelled and annulled. Appel- 
lants have not contested this part of the 
decision or judgment but a number of 
amuct curiae have favored us with a brief by 
which they hope to show that the court 
erred in its belief that forfeit of the charter 
was mandatory. The brief advances two 
arguments: 


“(1) The court erred in holding that the 
entry of the judgment of cancellation and 
annulment of the charter was mandatory 
and in entering such judgment without 
considering the relevant facts and circum- 
stances bearing upon the propriety of such 
judgment. 


“(2) The trial court erred in ordering 
such cancellation and annulment because 
the statutes upon which the order is based 
are unconstitutional as denying equal pro- 
tection of the laws.” 


Concerning proposition (1), amici curiae 
differ with the trial court in its interpreta- 
tion of the word “shall” where it appears in 
secs. 133.21 and 133.23, Stats. Those sec- 
tions are: 


“133.21. Domestic corporations; can- 
Cellation of charters for restraining trade; 
affidavit. Any corporation organized under 
the laws of this state which shall enter 
into any combination, conspiracy, trust, 
pool, agreement or contract intended to 
restrain or prevent competition in the 
supply or price or any article or com- 
modity in general use in this state, or 
constituting a subject of trade or com- 
merce therein, or which shall in any man- 
ner control the price of any such article 
or commodity, fix the price thereof, limit 
or fix the amount or quantity thereof to 
be manufactured, mined, produced or sold 
in this state, or fix any standard or figure 
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by which its price to the public shall be in 
any manner controlled or established, 
shall, upon proof thereof, in any court of 
competent jurisdiction, have its charter or 
authority to do business in this state can- 
celed and annulled... .” 

“133.23. Ouster. Upon complaint being 
made to the attorney-general and evidence 
produced to him which shall satisfy him 
that any such corporation has violated 
any of the conditions specified in sections 
133.21 and 133.22, he shall forthwith bring 
an action in the name of the state in any 
circuit court of this state to have the 
charter of such corporation forfeited, can- 
celed and annulled, and upon due proof 
being made thereof to the satisfaction of 
the court, judgment shall be entered 
therefor .. .” 


[Forfeiture Statute Not Obscure] 


It is urged that where “shall” appears it 
should be converted to “may” by judicial 
construction. The argument is that if the 
literal construction leads to absurd, unrea- 
sonable or unjust results a construction not 
subject to such infirmities will be adopted 
in order to carry out the true purpose and 
intent of the legislature. We do not question 
the statement of principle; only its applica- 
tion. We find no obscurity in the sections 
referred to. The words and meaning are 
plain and explicit. Whether or not dissolu- 
tion is too severe a penalty to impose on a 
corporation which engages in a conspiracy 
to fix prices only the legislature can say. It 
depends on how serious the legislature 
thought the offense is and what means it 
thought would be an effective deterrent and 
appropriate punishment. There is no indi- 
cation, which we have been able to discover, 
that the legislature considered the offense 
to be trivial. We cannot say that the penalty 
provided is unjust or unreasonable or that 
a literal interpretation of “shall” produces 
any result so absurd or incongruous that we 
must assume the legislature by oversight or 
mistake failed to express its will. Accord- 
ingly, there is no ground on which we can 
find, or even suppose, that the legislature 
did not mean exactly what it said and we 
have no justification to import a different 
meaning into the word “shall” to accom- 
plish the supposed legislative purpose. We 
agree with the learned trial court’s interpre- 
tation of the statute and hold that when the 
defendant association has been adjudged a 
violator of sec. 133.01, Stats., judgment de- 
creeing the forfeiture of its corporate char- 
ter is mandatory. 
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[Constitutionality Issue Improperly 
Raised | 
Remembering that this is a court of re- 
view, we must dispose of amict curiae’s 
proposition (2) by stating that the constitu- 
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tionality of the statutes under which this 
action is prosecuted was not questioned or 
considered in the trial court and cannot be 
raised for the first time upon the appeal. 


By the Court. Judgment affirmed. 


[| 62,585] Hyman Schiller, doing business under the name and style of Makegood 
Manufacturing Co. v. Mit-Clip Company, Inc. 


In the United States Court of Appeals for the Second Circuit. October Term, 1949, 
No. 116. Decided March 17, 1950. 


Appeal from order of the District Court for the Southern District of New York trans- 
ferring action to District of Minnesota, Fourth Division. Appeal dismissed. 


Sherman Antitrust Act 


Jurisdiction—Proper District for Suit—Amount of Business Constituting Corporation 
Present in District—One trip to New York made by the treasurer of a corporation for the 
purpose of displaying the company’s product to prospective customers does not constitute 
the “continuous” activity within the jurisdiction which is required before it can be said 
that the corporation is “present” there in such manner as to make it amenable to suit in 


that district. 


See the Sherman Act annotations, Vol. 1, J 1640.291. 


For the plaintiff: Harry Price. 
For the defendant: Irving Fox. 


Affirming decision of District Court, 1948-1949 Trave Cases {] 62,424. 


Before L. HAnp, GoopricH and FRANK, Circuit Judges. 


[Rescission of Transfer for 
Trial Sought] 


PER CurIAM: The plaintiff sues under the 
Anti-Trust Acts to recover damages, caused 
by a conspiracy between the corporate de- 
fendant and its treasurer, by which they are 
seeking to acquire a monopoly in the sale 
of “elastic glove attchments,” by fraudu- 
lently threatening the plaintiff's customers 
with litigation upon “alleged patent rights.” 
The treasurer (who has never been served) 
is a resident of Minnesota; the corporate 
defendant was organized under the law of 
that state; the plaintiff is a resident of New 
York. The defendants moved’ to dismiss 
the action because the corporation had never 
done enough business in the Southern Dis- 
trict of New York to become “present” there 
for purposes of a suit im personam, and be- 
cause the treasurer was not a resident. In 
support of this motion the defendants showed 
that the only business, ever done in New 
York by either defendant, was one trip of 
the treasurer to that city for a day and a 
half, during which he had called upon four 


1 Rule 12 (b) (2) of Rules of Civil Procedure. 
2 § 1406 (a), Title 28, U.S.C. 
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prospective customers and showed them the 
little gadget, which the corporation makes 
and sells. He made no contracts and secured 
no more from those whom he interviewed 
than a promise to “discuss” the matter ‘with 
their buying departments.” The judge did 
not dismiss the action, but, sua sponte, trans- 
ferred it to the District of Minnesota, Fourth 
Division, by virtue of the power conferred 
under § 1406 (a) of the Judicial Code.? The 
plaintiff has appealed, and has filed a peti- 
tion for a mandamus to compel the judge to 
revoke this transfer. 


[Corporation Clearly Not “Present’’| 


The infirmities of the appeal are exceeded 
only by the hardihood of the plaintiff in 
taking it. It has never been suggested in 
any court at any place or at any time, so 
far as we are aware, that a corporation be- 
comes “present” so as to be subject to suit 
in personam, unless it has pursued some 
more or less “continuous” activity within the 
jurisdiction. The single excursion of the 
treasurer was utterly insufficient to give the 
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district court any power to proceed against 
it; and the action has abated against the 
treasurer personally, because of failure to 
serve him within three months.’ True, the 
defendants did not ask for a transfer under 
§ 1406 (a); but for a dismissal. However, 
the plaintiff cannot complain because he has 
not suffered the dismissal which he so richly 
deserved. If he is not content with the favor 
of an opportunity to try his case in Minne- 
sota, he has only to consent to a dismissal 
under the Rule,* for the defendants have 
not yet answered. A transfer under § 1406 (a) 
did not depend upon the inconvenience of 
trying the action where it has been brought; 
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it presupposed that the judge shall transfer 
the action, because it has been brought in 
the wrong place. Whether we should have 
any jurisdiction, either by appeal, or by 
mandamus, to review such an order, we need 
not decide. We dismiss the appeal and deny 
the motion. 

As for the appeal from the denial of the 
motion for a temporary injunction, the judge 
had of course no alternative but to refuse to 
decide it, and his order will be affirmed. 

Appeal from the order of the transfer dis- 
missed; petition for mandamus denied. 

Order denying motion for temporary in- 
junction affirmed. 


[] 62,586] United States v. Technicolor, Inc., Technicolor Motion Picture Corp., and 


Eastman Kodak Co. 


In the United States District Court for the Southern District of California, Central 
Division. Civil Action No. 7507-WM. Filed February 28, 1950. 


Sherman Antitrust Act 


Colorfilm Industry—Consent Decree—Compulsory Licensing of Patents, Furnishing 
of Know-How, Renting of Cameras, Prohibition of Infringement Suits.—Color-motion-pic- 
ture companies agree to a consent judgment which requires them to give up patent 
monopolies on certain processes of color photography, developing and printing; to furnish 
licensees under their patents with technical information and blue-prints; and to maintain 
two cameras for rental to proper applicants. The companies are prohibited from bringing 
suits upon alleged infringements of a date prior to the decree. Provisions are made for 
inspection by agents of the Justice Department, compliance reports are authorized, and 
provision is made for redetermination at a later time as to whether the companies are 


then violating prohibitions against monopoly or restraint. 
See the Sherman Act annotations, Vol. 1, J 1220.272, 1530.90, 1590. 


For the plaintiff: Herbert A. Bergson, Assistant Attorney General; Sigmund Timberg, 
Marcus A. Hollabaugh and William C. Dixon, Special Assistants to the Attorney Gen- 
eral; James M. McGrath and Nora B. Padway, Special Attorneys. 


For the defendants: Hugh Fulton and 
and Leonard S. Lyon (Lyon & Lyon). 


Joseph W. Burns (Fulton, Walter & Halley), 


For consent decree against other defendant, see 1948-1949 Trapre CasEs 1 62,338. 
Before WitL1aM C, Martues, U. S. District Judge. 


Final Judgment Against Defendants Tech- 
nicolor, Inc., and Technicolor Motion 
Picture Corp. 

Plaintiff, United States of America, having 
filed its complaint herein on August 18, 
1947, and defendants Technicolor, Inc. and 
Technicolor Motion Picture Corporation 
(hereinafter called Technicolor), by their 
attorneys, having appeared and filed their 
answer to such complaint denying the sub- 


® Rule 1, Civil Rules, District Court for the 
Southern District of New York, 
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stantive allegations thereof, and having con- 
sented to the entry of this final judgment 
herein without trial or adjudication of any 
issue of fact or law herein and without ad- 
mission by said defendants in respect to any 
such issue; 

Now THereErFore, before any testimony has 
been taken and without trial or adjudica- 
tion of any issue of fact or law herein, and 
upon consent of the plaintiff, United States 


* Rule 41 (a) (1) (i), Rules of Civil Procedure. 
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of America, and defendants Technicolor, 
Inc. and Technicolor Motion Picture Cor- 
poration, it is hereby 

ORDERED, ADJUDGED, AND DECREED as fol- 
lows: 


I 
[Jurisdiction] 


This Court has jurisdiction of the sub- 
ject matter of this action and of the parties 
to this Judgment; the complaint and 
amended complaint state a cause of action 
against each of the defendants, Technicolor, 
Inc. and Technicolor Motion Picture Cor- 
poration, under Sections 1 and 2 of the Act 
of Congress of July 2, 1890 entitled, “An Act 
to Protect Trade and Commerce Against 
Unlawful Restraints and Monopolies”, said 
act being commonly known as the Sherman 
Act, and under Section 3 of the Act of Con- 
gress of October 15, 1914, as amended, en- 
titled “An Act to Supplement Existing Laws 
Against Unlawful Restraints and Monop- 
olies, and for Other Purposes”, said act 
being commonly known as the Clayton Act. 


ie 
[Definitions] 
As used in this Judgment: 


A. “Technicolor” refers to Technicolor, 
Inc., a corporation organized and existing 
under the laws of the State of Delaware, 
and the Technicolor Motion Picture Cor- 
poration, a corporation organized and exist- 
ing under the laws of the State of Maine. 


B. “Person” means any individual, part- 
nership, firm, corporation, association, trus- 
tee, or any other business or legal entity. 


C. The word “processing” means develop- 
ment, duplication, and all other treatment of 
negative film after exposure, and the print- 
ing of positive film, finishing of positive film 
prints, and all other treatment of positive 
film. 


D. “Manufacturing motion picture prints 
in color” includes any one or all of the fol- 
lowing operations performed in the making 
of color motion picture film for commercial 
exhibition in theatres and for industrial, 
scientific, advertising, and educational pur- 
poses: 


(1) Furnishing negative or positive film; 
(2) Furnishing color consultant services; 
(3) Photographing; 

(4) Processing film; and 
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(5) Furnishing positive film prints of mo- 
tion pictures in color. 


E. “Technicolor Agreements” means the 
following contracts and agreements: 


The agreement dated June 25, 1934, be- 
tween Technicolor Motion Picture Corpo- 
ration, Technicolor, Inc., and defendant 
Eastman Kodak Company (hereinafter 
called Kodak), attached to the com- 
plaint herein as Exhibit “A”; 


The agreement dated December 14, 
1945, between Technicolor Motion Pic- 
ture Corporation, Technicolor, Inc., and 
Kodak, attached to the complaint herein 
as Exhibit “B”’; 

The agreement dated April 5, 1938, be- 
tween Technicolor Motion Picture Corpo- 
ration and Kodak, attached to the complaint 
herem) as™ exhibit <6 


The agreement dated January 2, 1942, 
between Technicolor Motion Picture Cor- 
poration and Kodak, attached to the com- 
plaint herein as Exhibit ‘“D”; 

The agreement dated October 22, 1936, 
between Technicolor Motion Picture Cor- 
poration, Technicolor, Inc., and Kodak, 
attached to the complaint herein as Ex- 


hibit wee 

F. “The Technicolor three-strip camera” 
means a special camera built by or for Tech- 
nicolor in which a beam-splitter prism passes 
some light to one record negative and re- 
flects the remaining light to a film sand- 
wich, consisting of the two remaining record 
negatives. 


G. “Monopack” photography means photog- 
graphy in which separate emulsions are con- 
tained on the same side of a single film base 
and are exposed simultaneously in a mo- 
tion picture camera normally suitable for 
photographing black-and-white pictures. 


H. “Technicolor products, materials, serv- 
ices or facilities” mean those products, ma- 
terials, services or facilities which are 
regularly supplied by Technicolor to its 
customers for use in manufacturing motion 
picture prints in color, 


I. “Patents” means all United States let- 
ters patent relating to the manufacture of 
motion picture prints in color and applica- 
tions for such letters patent, and patents 
issued upon such applications, and renewals, 
reissues, divisions, and extensions thereof, 
owned or controlled by Technicolor or un- 
der which Technicolor has the po.ver to issue 
licenses or sublicenses. 


{ 62,586 


63,726 Court Decisions 
U.S. v. Technicolor, Inc., et al. 


Ilf 
The provisions of this judgment applic- 
able to Technicolor shall apply to Techni- 
color’s officers, agents, directors, employees, 
subsidiaries, successors and assigns, and 
any person acting or claiming to act under, 
for or through Technicolor. 


IV 
[Patent Licensing] 


A. Technicolor is hereby ordered and di- 
rected to grant to each applicant making a 
written request therefor a non-exclusive and 
unrestricted license, for which Technicolor 
shall receive_no royalty or other compensa- 
tion, to make, use and vend under any, some, 
or all of the claims of the patents listed and 
enumerated in schedule A attached hereto 
and made a part hereof. 


B. Technicolor is hereby ordered and di- 
rected to grant to each applicant making a 
written request therefor, a non-exclusive 
and unrestricted license, for which Techni- 
color may charge a reasonable and non- 
discriminatory royalty, to make, use and 
vend under: 


(1) Any, some or all of the patents 
listed in schedule B, attached hereto and 
made a part hereof [not herein repro- 
duced]. 


(2) Any patents issued to or acquired 
by Technicolor within the period ending 
November 28, 1953. 

V 
[Terms of Licenses] 


A. Technicolor is hereby enjoined and re- 
Strained from 
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ture prints in color, unless such license 
gives Technicolor the right to grant sub- 
licenses under said patents, or unless the 
licensor agrees to license others, in which 
latter event, a copy of said agreement by 
the licensor to license others shall be for- 
warded by Technicolor to the Attorney 
General, and by Technicolor or the licensor 
to the United States Patent Office at 
Washington, D. C. for incorporation in the 
Register of Patents Available for Licens- 
ing. 


B. Any license granted by Technicolor 


pursuant to the provisions of this judgment: 


(1) Must refer to and identify this 
judgment; 

(2) May provide that the license be 
nontransferable; 


(3) Must provide that the licensee shall 
have the benefit of any more favorable 
terms granted other licensees licensed un- 
der this judgment under the same terms 
effective as of the time such more fav- 
orable terms are granted; 


(4) Must provide, if the licensee so re- 
quests, that the licensee may cancel the 
license at any time after one year from 
the initial date thereof by giving thirty 
(30) days’ notice in writing to the licensor; 

(5) Where a royalty is charged, 

a. may make reasonable provision for 
inspection of the books and records of 
the licensee by an independent auditor 
who shall report to the licensor only the 


amount of the royalty due and payable, 
and 

b. may make reasonable provision 
for cancellation of the license upon fail- 
ure of the licensee to pay the royalties 
or to permit the inspection of his books 
and records as hereinabove provided. 


C. Upon receipt of a written request in 


(1) Making any assignment, sale, or 
other disposition of any of the patents 
referred to in Section IV of this judg- 
ment which would deprive it of the power 
or authority to grant the licenses referred 
to in said Section, unless it requires, as a 
condition of such assignment, sale, or 
other disposition, that the purchaser, trans- 
feree, or assignee, shall observe the re- 
quirements of Sections IV, V and VI of 
this judgment and the purchaser, trans- 
feree, or assignee shall file with this Court, 
prior to consummation of said transaction, 
an undertaking to be bound by the pro- 
visions of said Sections of this judgment; 
or 


(2) Acquiring within five years from the 
date of this judgment, any licenses under 


any patents or patent applications which 
relate to the manufacture of motion pic- 
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good faith for a license under the provisions 
of Section IV-B, Technicolor shall advise 
the license applicant, in writing, of the roy- 
alty which it deems reasonable for the claim 
or claims of the patent or patents to which 
the request pertains. If the parties are un- 
able to agree upon a reasonable royalty 
within sixty (60) days after receipt of such 
request for a license by Technicolor, the 
license applicant may forthwith apply to 
this Court by serving on Technicolor and 
filing in this action a petition for determina- 
tion of a reasonable royalty, Upon receipt 
of notice of the filing of such court applica- 
tion, Technicolor shall promptly give notice 
thereof to the Attorney General. In any 
such court proceeding, the burden of proof 
shall be on Technicolor to establish the rea- 
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sonableness of the royalty requested by it, 
and the reasonable royalty rates, if any, 
as determined by a final judgment or order 
shall apply to and be paid by the license ap- 
plicant and shall apply to and be paid by 
all other licensees under this judgment under 
the same claim or claims of the same patent 
Or patents. During said sixty (60) day 
period, and pending the final disposition 
of any such court proceeding, the applicant 
shall have full rights to become and act as 
a licensee under the said patent claim or 
claims to which his application under Sec- 
tion IV-B pertains without payment of roy- 
alty, but subject to the final judgment and 
order of the Court in such proceeding, and 
further subject to the following provision: 
Technicolor may apply to the Court to fix 
and require to be paid or otherwise secured, 
an interim royalty rate pending final deter- 
mination of what constitutes a reasonable 
royalty. If the Court fixes such interim 
royalty rate, Technicolor shall then issue 
and the Court applicant shall accept a li- 
cense, or, as the case may be, a sublicense, 
providing for the periodic payment of roy- 
alties at such interim rate from the date of 
the filing of such court application by the 
applicant. If the court applicant fails to 
execute a license for the payment of roy- 
alties determined by the Court or fails to 
pay any interim or other royalty or to per- 
form any other condition stipulated by the 
Court, in accordance therewith, such action 
shall be ground for the dismissal of his 
application and for the recission of any and 
all of the applicant’s rights under this judg- 
ment. Where an interim license or sub- 
license has been issued pursuant to this 
subsection, or where the applicant has exercised 
any right under any patent hereunder, rea- 
sonable royalty rates, if any, as finally de- 
termined by the Court, shall be retroactive 
for the applicant and for all other licensees 
under this judgment at the option of such 
licensees, under the same claim or claims 
of the same patent or patents, to the date 
the applicant files his application with the 
Court. 


D. Nothing herein shall prevent any ap- 
plicant or licensee from attacking at any 
time the validity or scope of any of said 
patents nor shall this judgment be con- 
strued as imputing any validity or value to 
any of said patents. 
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VI 
[Infringment Suits Prohibited] 


Defendant Technicolor is enjoined and 
restrained from instituting or threatening to 
institute, or maintaining or continuing any 
action, suit or proceeding for acts of in- 
fringement of any patent referred to in Sec- 
tion IV of this judgment occurring prior 
to the date of this judgment. 


VII 
[Furnishing of Know-How] 


A. Technicolor is hereby ordered and di- 
rected to furnish to each licensee licensed 
under any Technicolor patent or patents 
pursuant to Section IV-B of this judgment, 
who shall make a written request therefor 
during the term of his license: 


(1) A manual or equivalent statement 
in writing describing the methods and 
technical information known to and used 
by Technicolor in its commercial prac- 
tice of manufacturing motion picture prints 
in color at the date of the entry of this 
judgment which are relevant to the prac- 
tice of such licensed patents; 

(2) Annual supplements thereto re- 
quested on or after January 1, 1951, and 
on or after each January 1 thereafter to 
and including January 1, 1957, by licensees 
operating under such patent or patents, 
describing any additional methods and 
technical information relevant to the prac- 
tice of the licensed patents and known to 
and used by Technicolor respectively on 
January 1, 1951, and on January 1 of each 
year thereafter to and including January 
1, 1957, in its commercial practice of manu- 
facturing motion picture prints in color. 


B. The manuals or equivalent statements 
required to be made available under the 
provisions of subsection A of this Section 
shall be made available at a charge not to 
exceed a reasonable compensation for work 
or costs directly incurred by Technicolor 
in making them available. 


VIII 
[Contracts Terminated] 


The Technicolor agreements are hereby 
declared to be terminated and Technicolor 
is hereby enjoined and restrained: 

A. From their performance, enforcement, 
renewal, or revival. 

B. From entering into, adhering to, 
maintaining or furthering, directly or indi- 
rectly, any contract, agreement, understand- 
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ing, plan, program, or course of conduct 
with any person or persons for the purpose 
or with the effect of continuing, reviving or 
renewing any of said agreements. . 


IX 
[Discrimination Prohibited] 


Technicolor is hereby enjoined and re- 
strained from conditioning the availibility 
of any Technicolor material, product, serv- 
ices or facilities upon; and from fixing a 
price therefor, or a rebate upon or discount 
from such price upon; and from discriminat- 
ing against any purchaser or user of Techni- 
color materials, products, services or facilties 
because of; the procurement or use of, 

a. any motion picture cameras, 

b. any unexposed film, 

c. any release prints, 
from Technicolor or procured from any 
source designated by Technicolor. 


XxX 
[Renting of Cameras] 


Technicolor is hereby ordered and re- 
quired: 

A. To furnish at a nominal charge, to any 
applicant licensed under any patent or 
patents referred to in Section IV of this 
Judgment, a copy of the detailed specifica- 
tions, blue prints and plans of the Techni- 
color three-strip camera and its construction 
used by Technicolor or other manufacturing 
said camera for Technicolor within one year 
prior to and at the date of the entry of this 
Judgment. 


B. To have two Technicolor three-strip 
cameras, and equipment and_ accessories 
thereto available for rental, and to rent one 
or both such cameras together with the 
equipment and accessories thereto, to any 
person for the purpose of photography of 
photoplays and at a reasonable cash rental. 
Technicolor may require as a condition for 
the rental of each of said two cameras: 


(1) That such camera equipment and 
accessories be returned to Technicolor in 
good condition, ordinary wear and tear ex- 
cepted; 

(2) Assurances of adequate indemnifi- 
cation against loss or damage to the 
camera, and equipment and accessories 
thereto; 

(3) That a Technicolor camera techni- 
cian be engaged at regular rates to accom- 
pany such camera. 
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This subsection shall become effective one 
year from the date of the entry of this 
Judgment. 


C. To use in any camera owned or con- 
trolled by Technicolor any suitable negative 
film specified or furnished by any person. 


D. To process for any person, through all 
of the stages necessary to obtain and de- 
liver answer prints, reels of not less than 
800 screen feet of undeveloped negative film, 
including monopack type film, exposed in 
any camera, and to manufacture for any 
person motion picture release prints in color 
at non-discriminatory prices, terms and con- 
ditions, whenever the film is suitable for 
processing by the methods employed by 
Technicolor at the time in its commercial 
operations and Technicolor has facilities 
available to process said film without inter- 
rupting or postponing any work which may 
then have been scheduled by Technicolor. 
Technicolor may require any person to iden- 
tify the specific things done or furnished 
by Technicolor or by a reference thereto in 
one of the titles or subtitles of the prints 
released for exhibition and in the advertising 
of the photoplay concerned; provided that 
appropriate and non-discriminatory reference 
is permitted as to other contributions to the 
manufacturing of said motion picture prints 
in color of said photoplay. 


XI 
[Trademark Retained] 


A. Nothing contained in this Judgment 
shall be construed to authorize any non- 
permitted use of the word “Technicolor” by 
persons other than Technicolor, or to create 
in any person other than the plaintiff any 
rights or claims against Technicolor other 
than the right to apply to this Court on 
notice for Technicolor for such equitable re- 
lief as this Court may deem proper to effec- 
tuate the purposes of this judgment. The 
furnishing of information by Technicolor 
hereunder shall not create any insurances or 
warranty on its part with respect to quality, 
yield, production, cost, profit, or availability 
of film or any responsibility on its part as 
to damage, spoilage, accident, or injury to 
person or property. 


B. The provisions of this judgment shall 
be limited to transactions in or affecting 
commerce as defined in Section 1 of the 
Clayton Act. 
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XII 


Within thirty (30) days after the effective 
date of this judgment Technicolor shall ad- 
vise in writing each person with whom it 
then has a contract for the production of 
any photoplay that such person may at his 
option within thirty (30) days thereafter 
cancel any existing contract except as to mo- 
tion pictures for which photography has 
commenced or has been completed. 


XIII 
[Inspection by Justice Department] 


For the purpose of securing compliance 
with this judgment, and for no other pur- 
pose, and subject to any legally recognized 
privilege, duly authorized representatives of 
the Department of Justice shall, on the writ- 
ten request of the Attorney General, or the 
Assistant Attorney General in Charge of the 
Antitrust Division, and on reasonable no- 
tice to Technicolor be permitted: 


A. Access, during office hours of Techni- 
color, to all books, ledgers, accounts, corres- 
pondence, memoranda and other records and 
documents in the possession of or under the 
control of Technicolor relating to any of 
the subject matter of this judgment; 


B. Subject to the reasonable convenience 
of Technicolor and without restraint or in- 
terference from it, to interview officers or 
employees of Technicolor, who may have 
counsel present, regarding any such mat- 
ters; and upon such written request of the 
Attorney General or the Assistant Attor- 
ney General in Charge of the Antitrust 
Division, Technicolor shall submit such re- 
ports concerning matters directly related to 
compliance with this judgment as may from 
time to time be reasonably necessary to 
check compliance with the provisions of 
this judgment or which otherwise mzy be 
directly related to matters prohibited or 
required to be done under the terms of this 
judgment, provided, however, that informa- 
tion obtained by the means permitted in this 
Section shall not be divulged by any repre- 
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sentative of the Department of Justice to 
any person other than a duly authorized 
representative of the Department of Justice 
except in the course of legal proceedings 
in which the United States of America is a 
party for the purpose of securing com- 
pliance with this judgment, or as otherwise 
required by law, 


XIV 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained by 
this Court for the purpose of enabling either 
of the parties to this judgment to apply to 
the Court at any time for such further ord- 
ers or directions as may be necessary or 
appropriate for the construction or carrying 
out of this judgment and any modification 
pursuant to any such construction, for the 
termination of any provisions thereof, the 
enforcement of compliance therewith, and for 
the punishment of violations thereof, 


XV 
[Future Proceedings] 


Upon sixty (60) days’ written notice to 
Technicolor, the plaintiff may file a petition 
with the Court at any time after five years 
following the date of this judgment asking 
that the Court determine and adjudge 
whether at that time defendant is monopliz- 
ing or is party to an unlawful monopoly 
of any part of the trade or commerce in 
manufacturing motion picture prints in color 
among the several States or with foreign 
nations, and that the Court may award such 
relief as is appropriate. This judgment 
shall not be construed to bar the Govern- 
ment from prosecuting, civilly or criminally, 
any charge involving a new violation of the 
antitrust laws. 


XVI 
[Effective Date] 


This judgment shall not become effective 
until ninety (90) days after the date of entry 
hereof. 


[] 62,587] Florence B. Bigelow, et al. v. RKO Radio Pictures, Inc., et al. 
In the District Court of the United States for the Northern District of Illinois, 


Eastern Division. No. 4525. March 8, 1950. 


Sherman Antitrust Act 


Motion Picture Industry—Modification of Decrees—Great Expense and High Quality 
Reasons for Special Marketing Procedures.—The provisions of a decree prohibiting first- 
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run showings of motion pictures longer than two weeks in duration, and prohibiting clear- 
ances or waiting time before subsequent showings in other theatres, are lifted in favor of 
a distributor which shows that its “Samson and Delilah” is a picture of unusual quality 
and great expense, thereby showing special requirements calling for special marketing 
privileges. The distributor is permitted to solicit offers from Chicago Loop theatres on the 
basis of extended first-run showing and a clearance period of two weeks before offer for 
showing outside the Loop, in order to increase revenues and reimburse the producer and 
distributor for their expenses and investment. 


See the Sherman Act annotations, Vol. 1, J 1220.2831, 1220.2902, 1220.297; Clayton Act 


annotations, Vol. 1, 2036.15. 


For earlier opinions in the same case, see 1948-1949 Trane CASES { 62,242, 62,328. 


Memorandum Opinion 


Igor, District Judge: [Digest] Paramount 
Film Distribution Corporation, a wholly 
owned subsidiary of Paramount Pictures 
Corporation (formerly Paramount Pictures, 
Inc.) has filed a petition seeking permission 
to obtain offers for the motion picture “Sam- 
son and Delilah” from all Loop theatres, for 
an extended run of indefinite duration on a 
pre-release basis. The decree entered herein 
on October 16, 1946, prohibits the defend- 
ants from delaying the exhibition of any 
motion picture in the Chicago Exchange 
territory “by permitting a run of such pic- 
ture longer than two weeks on a first run 
in a theatre owned, leased or operated by 
any defendant . . . or by creating dead or 
waiting time between the conclusion of the 
first run of a picture in any such theatre... 
and the next succeeding run of said picture 


” 


[Unusual Quality and Expense] 


The factual issues raised by the petition 
and answer thereto should be resolved in 
petitioner’s favor, Some twenty exhibits, 
including letters, editorials, magazine arti- 
cles and affidavits were attached to the peti- 
tion to establish the unusual qualities of 
subject motion picture. After the filing of re- 
spondents’ answer, hearings were held at 
which several witnesses, including Cecil B. 
DeMille, producer of “Samson and Delilah,” 
and Henry Wilcoxon, one of the featured 
players therein, testified. The testimony and 
supporting exhibits establish that “Samson 
and Delilah” is a motion picture of unusual 
quality, which has already received acclaim 
from religious and lay leaders throughout 
the country. It is an expensive production, 
with its total costs exceeding six million dol- 
lars. Witnesses were of the Opinion that the 
ordinary methods of marketing a motion 
picture would fail to produce sufficient rev- 
enue to reimburse producer and distributor 
for their expenses and investment. Allega- 


tions in the petition respecting the corporate 
and operating changes in Paramount Pic- 
tures Inc. since January 1, 1950, were also 
proved. 


[Indefinite First Run Permitted] 


The evidence presented leads me to con- 
clude that petitioner should be authorized to 
solicit bids from all Loop theatres for the 
showing of “Samson and Delilah” for an 
extended first run. This will give every 
theatre in the Loop an opportunity to com- 
pete for first run exhibition. On such occa- 
sions as this court has granted extended run 
privileges there has been no abuse of such 
privileges. J shall deny the request that 
“Samson and Delilah” be exhibited on a 
pre-release basis and that the distributor be 
permitted to impose an undefined period of 
clearance of “dead or waiting time” between 
the conclusion of the first run of “Samson 
and Delilah” and its subsequent showings. 
One of the objectives of this decree was to 
limit the exercise of uncontrolled discretion 
in imposing “dead or waiting time” between 
runs. The pre-release or road show engage- 
ment, with its unlimited waiting time or 
clearance before general release, would in- 
volve an excessive latitude. However, in 
view of the special requirements that were 
represented as being necessary for proper 
distribution of “Samson and Delilah,” peti- 
tioner should be allowed some time follow- 
ing the termination of the first run, in which 
to arrange for subsequent exhibitions 
thereof. 


[Three Weeks Clearance Fixed] 


Petitioner is therefore authorized to seek 
offers for “Samson and Delilah” from all 
Loop theatres in Chicago, whether or not 
owned, leased or operated by defendants 
herein, for a first run of indefinite duration. 
Within three weeks after termination of the 
Loop first run, “Samson and Delilah” must 
be available for exhibition in the next subse- 
quent run. 
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~ [] 62,588] Dole Refrigerating Co. v. Kold-Hold Manufacturing Co., and James R. 
ranter. 


In the United States District Court for the Eastern District of Michigan, Southern 
Division. No. 4823. July 28, 1949. 


Sherman Antitrust Act 


Patents—Infringement Suit Settlements—Separation of Lawful from Illegal Contract 
Clauses for Enforcement.—A contract entered into in settlement of a threatened patent 
infringement suit, wherein the alleged infringer agreed not to manufacture vacuum plates 
under the other’s patent, and agreed further to discontinue manufacturing any items involv- 
ing the vacuum principle in refrigeration, is a contract in restraint of trade and therefore 
unentorceable. The right of the patentee to protect himself with contract settlements of 
such suits does not permit the imposition of restraints beyond the monopoly scope of the 
patent. Where the provision against infringement of the patent is, however, not so 
integrated with the broader restraints as to be inseparable, it will remain enforceable 


although the remainder of the contract is illegal. 
See the Sherman Act annotations, Vol. 1, J 1220.151, 1270.151. 
For the plaintiff: Thomas B. Moore, Detroit, Michigan; Parker & Carter, Chicago, 


Illinois. 


For the defendants: Clarence B. Zewadski (Whittimore, Hulbert & Belknap), Detroit, 


Michigan. 


Bearp, D. J.: [Digest] Both plaintiff, 
Dole Refrigerating Company, and defend- 
ant, Kold-Hold Manufacturing Company, 
manufacture refrigerating panels installed in 
insulated truck bodies or on counters, upon 
or in which perishable food is placed. 


[Agreed to Cease Production] 


In 1941 plaintiff threatened action of in- 
fringement, claiming that defendant was vio- 
lating plaintiff’s Kleist patents No. 1,824,158 
and No, 2,217,702. As a result a contract 
was entered into by which defendant specifi- 
cally agreed to cease manufacture of panels 
covered by those patents. Plaintiff now 
claims that defendant has breached this con- 
tract and by a subterfuge is manufacturing 
panels which clearly violate the contract 
terms and the patent rights protected thereby. 


Defendant’s second contention is that the 
contract between the parties is unenforcible 
because in restraint of trade and therefore 
iilesal, ities Ulises A Sec. 1.) his 
reasoning is based upon the very first cove- 
nant of the contract whereby defendant 
agrees to “cease the manufacture and/or 
sale and/or use” 


(a) “of vacuum truck plates wherein the 
atmospheric pressure on the exterior of 
the plate is greater than that on the in- 
terior of the plate”; and 

(b) “that beginning six (6) months from 
the date of this agreement and continuing 
thereafter KOLD-HOLD agrees to dis- 
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continue using in all other products han- 

dled by KOLD-HOLD the vacuum principle 

wherein the pressure of the atmosphere 
on the outside of the product is greater 
than that on the inside of the product”; 
and 

(c) that “after expiration of six (6) 

months from the date of this Contract 
KOLD-HOLD will not use the vacuum 
principle in any of the products handled 
by KOLD-HOLD either directly or in- 
directly regardless of how the difference 
in pressure between the exterior of the 
product and the interior of the product is 
secured.” 

(a), (b) and (c) are not separated in the 
contract as they are above, and between 
(a) and (b) there is the following which we 
will call (d), the legality of which is not 
questioned by defendant: 


(d) “on and after the date of this Con- 
tract, discontinue the manufacture and/or 
sale and/or use of truck plates embodying 
the apparatus and/or process and/or 
method embodied in the claims of the 
Kleist patent No. 2,217,702 issued October 
15, 1940 and of the Kleist patent No. 
1,824,158, issued September 22, 1931.” 


Defendant maintains that while the parties 
could enter into a contract limited to (d), 
the inclusion of (a), (b) and (c) above, is 
too broad, and restrains not only infringe- 
ment of the Kleist patents, but applies to all 
other products of defendant company. 
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[Paragraphs Found Too Broad} 


Paragraphs (a), (b) and (c) of this con- 
tract were certainly in restraint of trade as 
encompassing much more than a restriction 
not to produce certain patented articles. It 
is specifically stated in (b) that defendant 


“agrees to discontinue using all other 
products handled by KOLD-HOLD, the 
vacuum principle” etc. 
That covers more than truck plates. The 
same is true of (c), while (a) is in restraint 
of trade because of our interpretation and 
rulings. 

Nor does this contract, concerning itself 
as it does with patented articles, come with- 
in the recognized saving exceptions to the 
Act. Judge Taft in United States v. Addy- 
ston Pipe &~Steel Co., 85 F. 271 (6 CEA) 
holds that a contract in restraint of trade is 
unenforcible in a court of equity unless it 
comes within certain exceptions. The re- 
straint at bar is not within the exceptions 
therein stated but it is agreed that a restraint 
made merely to protect the patent rights is 
permissible. 


The next question confronting us then is 
the right of the defendant to raise as a 
defense the fact that the contract was in 
restraint of trade. This right was affirmed 
in the recent case of Sola Electric Co. v. Jef- 
ferson Co., 317 U. S. 173, where the court 
held at page 177: 


“Similarly, this Court has declared that 
anyone sued upon a contract May set up 
as a defense that it is in violation of the 
Sherman Act. Bement v. National Harrow 
Con Soless 10) Seen 


Holding as we do that the clauses (Ee) 
(b) and (c) of the contract in question are 
illegal being in restraint of trade, and that 
defendant may urge this defense, * * * it 
then becomes necessary to determine whether 
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clause (d) of the contract may be salvaged 
or we must hold the entire contract invalid. 
Recent Supreme Court decisions indicate a 
strict view denying severability. In Katz- 
inger Co. v. Chicago Mfg. Co. [329 U. S. 394] 
the court, confronted with illegal price fix- 
ing in a patent case, held, at page 401— 


“Tf the question of severability urged by 
the petitioner here, were a new one, we 
should again arrive at the conclusion we 
reached in the Sola case. (Sola Electric 
Co. v. Jefferson Co., 317 U. S. 173). Metal- 
lic’s obligation to pay royalties and its 
agreement to sell at prices fixed by Katz- 
inger constituted an integrated considera- 
tion for the license grant. Consequently, 
when one part of the consideration is un- 
enforceable because in violation of law, 
its integrated companion must go with it.” 


[Severability Held Proper] 


The two foregoing cases are convincing— 
but we believe they apply to those contracts 
where the objectives of the invalid provision 
is so “integrated” with the valid objectives 
as to be inseparable. Such is not true of the 
contract at bar. We are constrained to fol- 
low American Equipment Co. v. Tuthill 
(supra) where the court indicated that sev- 
erability if feasible should be permitted; and 
decisions under the Federal act are para- 
mount even though the contract at bar was 
made in Illinois. 


We therefore hold that defendant has not 
breached its contract with plaintiff and find 
no cause for action lies in the Dole Refrig- 
erating Company. We further hold that 
the entire contract in question is invalid 
being in violation of the Federal Anti-Trust 
laws except for the clause we labeled “d” 
and that no action lies against defendant 
Tranter. 


Judgment for defendant, 


[f] 62,589] United States v. United Shoe Machinery Corp. 


In the United States District Court for the District of Massachusetts. Civil Action 
No. 7198. March 10, 1950. (Two memorandum opinions. ) 


Sherman Antitrust Act 


: Evidence—Admissibility of Intra-Company Documents—Papers Admitted but Ques- 
tion of Reliance Thereon Deferred in Action Tried Without Jury.—Whether intra-com- 


Pany papers, reports, and correspondence should be admitted as 


evidence against the 


company in an antitrust action must depend on whether the reports made by employees 
and officers are directed to be made by a responsible person, or are made for his later 
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examination and approval or disapproval, and whether they are opinion or are recording 
of fact. However, where an action is tried without a jury, the question of admissibility 
is less important, and the right of objection on the part of the corporate defendant arises 
ae when the court has stated which of the documents have been relied on in decision 
ot the suit. 


See the Sherman Act annotations, Vol. 1, J 1610.301. 


Admissibility of Evidence—Attorney-Client Privilege—Law Firms, House Attorneys, 
and Patent Employees.—Retained counsel and lawyer-employees are equally attorneys 
for the purpose of the attorney-client privilege against introduction of correspondence and 
other matters between them and the defendant corporation. The fact that a house attorney 
is an employee instead of an independent agency, and receives his compensation in a dif- 
ferent manner, is not relevant when the main question is the nature of the service he 
renders. Patent solicitors, however, who may be admitted to practice before the patent 
bar but hold no licenses in any states, are not so considered when they are a separate unit 
within the organization, and deal directly with the managers of the corporation, although 
their communications might be privileged if they worked under the direction of the cor- 
poration counsel and were shielded by his immunity, 


See the Sherman Act annotations, Vol. 1, J 1610.301. 


For the plaintiff: James M. Malloy, Holmes Baldridge, Richard B. O’Donnell, Special 
Assistants to the Attorney General; C. Worth Rowley, Edward M. Feeney, Roy W. Freed, 
Morton Myerson, Laurence S. Flaherty, Special Attorneys (Herbert A. Bergson, Assistant 
Attorney General; Gerald J. McCarthy, Special Assistant to the Attorney General; Alfred 
Karsted, Margaret H. Brass, Bernard I. Kaplan, Robert L. Grant, Clarence S, Walker, 
James Lrowning, Special Attorneys, with them on the brief). 


For the defendant: John L. Hall, Claude R. Branch, Charles P. Curtis, Robert Proctor 
and John B. Reigeluth (Choate, Hall & Stewart); Walter Powers and Bertram H. Loe- 
wenberg (Sherburne, Powers & Needham), all of Boston; Theodore Kiendl (Davis, Polk, 
Wardwell, Sunderland & Kiendl), of New York City. 


ployee (a) saw, or (b) was told, or (c) 
stated was the history of a subject, or (d) 
held as opinions. 


The Government argues that all these ex- 
hibits are receivable against defendant as 
extrajudicial admissions. The Government 
points out that the senior officers of the 
Corporation directed their subordinates to 
write or to cause others to write these re- 
ports, memoranda and the like. From this 
it is said to follow that the Corporation au- 


Memorandum on Admissibility of Intra- 
Company Documents 


[Intra-Company Records Sought] 


WyzaNnskI, D.J.: [Digest] In this civil 
anti-trust suit against United Shoe Machin- 
ery Corporation, the Government has offered 
in evidence thousands of strictly intra-cor- 
porate documents. These the Corporation 
had kept in its own files and had not dis- 
closed to third persons until the Court sub- 


poenaed them at the Government’s request. 


The Government contends that these doc- 
tuuments are receivable against the Corpora- 
tion for all purposes including for the truth 
of the matters stated in the documents, for 
the opinions expressed, for the motives dis- 
closed and for the effect of the documents 
as conduct. It relies upon common law 
rules including the rule that a party’s ad- 
missions, even if extrajudicial, are receivable 
against him and also upon the statute gov- 
erning regular business entries. 28 U.S. C. 
§ 1732. The Corporation objects to this broad 
offer and asserts that it would violate the 
hearsay rule to receive the documents as 
evidence of what the communicating em- 
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thorized the statements in these exhibits 
as corporate statements and that the state- 
ments constitute admissions of the Corpo- 
ration. In reply defendant asserts that these 
exhibits are intra-company documents, and 
in its view such documents can never be 
extrajudicial admissions. 


[No Question of Hearsay Rule] 


It has sometimes been erroneously said 
that extrajudicial admissions are receivable 
against a party as an exception to the hear- 
say rule and that the reason for the excep- 
tion is either because in that party’s eyes 
the statement must at one time have seemed 
trustworthy or because it is only fair to put 
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upon that party the burden of explaining his 
own declaration. But the masters of the 
law of evidence now agree that this is not 
the correct rationale. Unlike statements of 
fact against interest (sometimes loosely 
called admissions), an extrajudicial admis- 
sion of a party is receivable against him 
not as an exception to the hearsay rule but 
as not being within the purpose of the hear- 
say rule. The hearsay rule is a feature of 
the adversary system of the common law. 
It allows a party to object to the introduc- 
tion of a statement not made under oath 
and not subject to cross-examination. Its 
purpose is to afford a party the privilege if 
he desires it of requiring the declarant to be 
sworn and subjected to questions. That pur- 
pose does not apply, and so the hearsay 
rule does not apply, where the evidence 
offered against a party are is statements. 


[Binding Effect of Agents’ Statements] 

Where the agent makes a report to the 
principal or to another agent, and all that 
appears is that the principal had authorized 
the agent to make such a report, a state- 
ment in the report is not the principal’s and 
is not an extrajudicial admission of the 
principal. The principal gave his agent lim- 
ited authority to investigate a topic and 
report. Authority merely to report to a 
principal or a fellow agent is not authority 
to commit the principal. Otherwise every 
time a principal asked an agent to look into 
the history of an accident, or an invention 
or the state of competition, the principal 
would be held to be an underwriter of the 
report and to guarantee its trustworthiness. 
But the principal did not intend to vouch 
for it sight unseen. The principal was not 
ready to make the statement his own or to 
give it to the world. And the doctrine of 
respondeat superior does not apply. 

However, if the principal expressly said 
either before or after the agent spoke that 
he vouched! for the agent’s statement or 
wanted action taken upon it, then it is his 
statement eyen though it was not made for 
communication to the outside world. An 
example of} such a situation is where the 
Principal tells one of his agents to get a 
report from another agent and to follow it. 
Even if the principal does not expressly 
vouch for the agent’s statement, if he acts 
or conducts his business in such a way as 
to show by implication that he adopted the 
statement, then such parts of the statement 
as he a¢ted upon are “his.” And to that 
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extent the statement is receivable against 
the principal as an adoptive admission. 


[Grounds for Admissibility] 


There is no reason to suppose that in 
ordinary litigation the federal courts should 
receive against a corporation a statement in 
the course of duty made by one corporate 
agent to another unless it was shown by 
the offeror of the statement that the cor- 
poration either (1) authorized the agent not 
only to make the intramural statement but 
to commit the corporation by intramural 
statements or (2) adopted the statement by 
appropriate votes or by thereafter conduct- 
ing its business on the basis of that state- 
ment. 


In the case at bar it seems highly prob- 
able that a large number of the disputed 
exhibits would satisfy the second of these 
provisos. But the Government has not un- 
dertaken to sustain its burden of showing 
in detail which statements in these intra- 
mural communications were adopted by de- 
fendant in conducting its business. 


[Opinions Not Admissible] 


The documents are not admissible under 
28 U. S. C. § 1732 for all the opinions ex- 
pressed by the employees. Some courts 
have regarded the statutory phrase, “record 
of any act, transaction, occurrence or event”, 
as justifying a court in receiving some opin- 
ion evidence. The cases do not go so far 
as to permit the introduction in evidence of 
written opinions about facts of which the 
entrant and those with whom he is asso- 
ciated in business have no personal knowl- 
edge. The advocates of a broad construction 
of 28 U. S. C. § 1732 would not favor ad- 
mission of such evidence. If the written 
opinions are about facts of which the en- 
trant or those with whom he is associated 
in business have personal knowledge, and 
opinions of that class re regularly kept in 
the regular course of . usiness, their admis- 
sibility under 28 U. S. C. § 1732 depends on 
the type of opinion. At the least, opinions 
which disclose a United employee’s motive, 
or accompany and characterize his act, or 
are a shorthand summary of facts personally 
observed by him or a business associate 
are receivable. 


[Rules Less Strict in Absence of Jury] 


So far as this Court is aware, the Supreme 
Court has never either reversed or criticized 
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a trial court for admitting hearsay evidence 
in a civil anti-trust case tried without a 
jury. And all federal courts in anti-trust 
cases do receive, though perhaps on grounds 
which would be indefensible in a simple 
tort or contract case, the intramural com- 
munications passing between agents of the 
same corporation. That tolerance is not 
properly attributable to a crusading spirit 
or an attitude of hostility toward business. 
It developed in the light of the rule that, 
even without explicit statutory permission, 
the Federal Trade Commission may utilize 
hearsay evidence in making findings. Phelps 
Dodge Refining Corp. v. Federal Trade Com- 
musston, 2aeCirs, 139: R220) 398397, 25). 
Rules which bar certain types of evidence 
in criminal or quasi-criminal cases are not 
controlling in proceedings . . . where the 
effect of the Commission’s order is not to 
punish or to fasten liability on respondents 
for past conduct but to ban specific practices 
for the future in accordance with the gen- 
eral mandate of Congress.” Federal Trade 
Commission v. Cement Institute, 333 U. S. 
683, 706. 

It is difficult to imagine any satisfactory 
ground for deciding that evidence which is 
admissible before the Federal Trade Com- 
mission is inadmissible before a judge sit- 
ting without a jury in a civil anti-trust case 
brought by the Government. There is no 
difference between the substantive anti-trust 
law applied by the Commission and that 
applied by the Court. In a civil anti-trust 
case the Government has the unfettered 
choice of going before a Commission or 
before a court without a jury. The Com- 
mission’s cease and desist order may in 
many cases be as drastic as the decree of 
a District Court, except for the one point 
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that the District Court’s decree unlike the 
Commission’s order can be used as prima 
facie evidence in a private treble damage 
suit. 15 U. S. C. §16. The Commission’s 
hearing officer may be no more experienced 
or skillful than a District Judge in sifting 
the reliable hearsay from the untrustworthy 
hearsay. And the admission of hearsay evi- 
dence by a Commission undercuts just as 
effectively as the admission of hearsay evi- 
dence by a Court the fundamental objective 
of the hearsay rule—the opportunity to hear 
the witness under oath and to subject him 
to cross-examination. 


[Decision As To Reliance on Documents 


Deferred] 


This does not, however, mean that all 
hearsay is admissible for all purposes in a 
civil anti-trust suit. The testimony must be 
of the kind that usually affects fair-minded 
men in the conduct of their more important 
affairs. Unless the author of a hearsay 
statement had personal knowledge or other 
special opportunity to acquire trustworthy 
information, his statement should not be re- 
lied on for any critical point. It is unnec- 
essary to be more particular at this stage 
of the case at bar. At this juncture the only 
problem is whether the Court should re- 
ceive the plaintiff's offer of business commu- 
nications written by defendant’s employees and 
preserved by defendant in its files to aid it in 
the conduct of its business. To what extent 
statements in those documents should be 
relied upon will be determined when this 
Court makes its findings. And if any such 
document is relied upon, this Court will 
probably cite it specifically in the finding 
for which it is used. 


Memorandum on 
Attorney-Client Privilege 


WyzanskI, D. J.: [Digest] Defendant 
objects to the introduction of nearly 800 
exhibits on the ground that they fall within 
the attorney-client privilege. 

The rule which allows a client to prevent 
the disclosure of information which he gave 
to his attorney for the purpose of securing 
legal assistance is founded upon the belief 
that it is necessary “in the interest and 
administration of justice”. 

The privilege applies only if (1) the as- 
serted holder of the privilege is or sought 
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to become a client; (2) the person to whom 
the communication was made (a) is a mem- 
ber of the bar of a court, or his subordinate 
and (b) in connection with this communica- 
tion is acting as a lawyer; (3) the communi- 
cation relates to a fact of which the attorney 
was informed (a) by his client (b) without 
the presence of strangers (c) for the pur- 
pose of securing primarily either (i) an 
opinion on law or (11) legal services or 
(iii) assistance in some legal proceeding, 
and not (d) for the purpose of committing 
a crime or tort; and (4) the privilege has 
been (a) claimed and (b) not waived by 
the client. 
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None of these corporations or their offi- 
cers or employees consulted counsel with 
the purpose of seeking assistance in com- 
mitting a crime or a tort. Mistaken or not, 
the officers and employees believed they 
were acting according to law. Unlike the 
persons referred to by Mr. Justice Cardozo 
in Clark v. United States, 289 U. S. 1, 15 
they sought advice so that they might con- 
tinue to act according to law. And counsel 
gave advice in the same spirit. 


[Independent Law Firms] 


1. The first group of documents consist 
chiefly of letters to or from members of 
independent law partnerships. 

These communications were all made at a 
time when each of the law partnerships was 
counsel for United, its subsidiaries and affil- 
iates. The members of the law partnership 
in each case were acting as attorneys giving 
legal advice. It is in the public interest that 
the lawyer should regard himself as more 
than predicter of legal consequences. His 
duty to society as well as to his client in- 
volves many relevant social, economic, po- 
litical and philosophical considerations, And 
the privilege of non-disclosure is not lost 
merely because relevant non-legal consid- 
erations are expressly stated in a communi- 
cation which also includes legal advice. It 
follows that insofar as these letters to or 
from independent lawyers were prepared to 
solicit or give an opinion on law or legal 
services, such parts of them are privileged 
as contain, or have opinions based on, infor- 
mation furnished by an officer or employee 
of the defendant in confidence and without 
the presence of third persons, 


[Resident Counsel] 


2. The second group of communications 
are to or from the resident general counsel 
of United and his juniors, 

On the record as it now stands, the ap- 
parent factual differences between these house 
counsel and outside counsel are that the 
former are paid annual salaries, occupy offices 
in the corparation’s buildings, and are em- 
Ployees rather than independent contractors. 
These are not sufficient differences to dis- 
tinguish the two types of counsel for pur- 
poses of the attorney-client privilege. And 
this is apparent when attention is paid to 
the realities of modern corporate law prac- 
tice. The type of service performed by 
house counsel is substantially like that per- 
formed by many members of the large urban 
law firms. The distinction is chiefly that 
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the house counsel gives advice to one regu- 
lar client, the outside counsel to several 
regular clients. 

It follows that United’s general counsel 
and his clerks constitute for purposes of 
the privilege attorneys. 


[Patent Solicitors] 


3. The third group is composed of com- 
munications, memoranda and the like to or 
from the persons in United’s patent depart- 
ment. Except where these communications 
are to or from outside counsel or the gen- 
eral counsel and his staff, and are within the 
privilege as heretofore stated and limited, 
these communications are not privileged. 

Eight of the persons in the patent depart- 
ment are. not members of the bar of any 
court. They are mere solicitors of patents 
who fall outside the privilege. Thirteen 
other persons in the department are not 
members of the bar of this Court or of the 
courts of this Commonwealth but are mem- 
bers of other judicial bars. The fact that 
they, though resident in Massachusetts and 
regularly working here, have never received 
a license to practice law here shows that 
these regular employees are not acting as 
attorneys for United. (The situation would 
be different with regard to a visiting attor- 
ney from another state, for whom the privi- 
lege might well be invoked.) Nor can it 
properly be said that they are acting merely 
as clerks for the head of the patent depart- 
ment, who is a Massachusetts attorney. 
These patent department employees com- 
municate usually directly (and only rarely 
through the head of the patent department) 
with many officers and employees of United. 
Thus, these patent department employees 
are not protected by a privilege, if there 
were one, available to the head of the patent 
department. 


[Lawyer's Work Product] 


4. Some of the communications are claimed 
to be privileged as the “work product of an 
employee acting in a legal capacity”. How- 
ever, so far as appears, all these working 
Papers were prepared by lawyers in the 
patent department who by the preceding 
paragraph have been ruled not to be attor- 
neys within the attorney-client privilege. 
Hence, their working papers are not privi- 
leged even if (contrary to the perhaps un- 
tenably broad dictum in Hickman v,. Taylor, 
329 U. S. 495, 508) it is assumed that there 
ever is a privilege for the working papers 
of attorneys. 
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In the Matter of New England Theatres, Inc., et al. v. Lausier 


[] 62,590] In the Matter of New England Theatres, Inc., and M & P Theatres Corp. 
v. Louis B. Lausier. 


: In the District Court of the United States for the District of Mainé, Southern Division. 
Civil Action No. 520. October 25, 1949, 


Sherman Antitrust Act 


Competition—Definition—Proximity Primary Determinant.—Notwithstanding a wide 
difference in the physical attributes of two jointly-owned theatres, and the great difference 
in the ages of the two theatres, they are nonetheless normally in competition with each 
other as long as they are relatively close together. Although a great part of the patronage 
of each theatre is enjoyed to the exclusion of the other, the fact that there is a twenty-five 
per cent overlap in that patronage, and that exceptional films would draw even more from 


the other, prevents any conclusion that competition is lacking between them. 
See the Sherman Act annotations, Vol. 1, J 1021.421, 1220.175. 
For the plaintiffs: Arthur E. Whittemore (Nutter, McClennan and Fish), of Boston; 


Franklin A. Hinckley, Portland, Maine. 


For the defendant Abraham M. Rudman, Bangor, Maine. 


Opinion of the Court 


CuirFrorD, J.: [Digest] This is a proceed- 
ing which seeks from this Court a declara- 
tion of rights and responsibilities existing 
under certain contracts entered into by the 
parties. The remedy requested is that set 
forth in Title 28 U. S. C. s. 2201 (formerly 
28 U.S. C. s. 400), commonly known as the 
Declaratory Judgment Act. 

It appears by affidavits introduced by the 
plaintiffs, and not contradicted by the de- 
fendant, that all of the stock of the plaintiff 
New England Theatres, Inc., was at all 
times material to the issues herein owned 
by Paramount Pictures, Inc. and that at 
least 831%4% of the stock of the plaintiff 
M & P Theatres Corporation was at all 
times material to the issues herein also 
owned by Paramount Pictures, Inc., through 
the latter’s ownership of New England 
Theatres, Inc. and Publix Netoco Theatres 
Corporation. 


[Theatres Under Joint Management] 


New England Theatres, Inc. is now and 
was in August, 1937, owner of the Central 
Theatre in Biddeford, Maine. Louis B. 
Lausier is now and was in August, 1937, 
the lessee of the City Theatre in Biddeford, 
Maine. On August 26, 1937, New England 
Theatres, Inc. and Lausier executed a written 
agreement which provided that the City 
Theatre and the Central Theatre should be 
operated as a unit and that profits, after 
certain deductions, should be shared between 
the two parties. Pursuant to authority given 
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in this contract, New England Theatres, 
Inc. entered into a contract with the plain- 
tiff M & P Theatres Corporation under 
which the latter agreed to furnish manage- 
ment services for the City and Central 
Theatres for certain compensation. 

The plaintiffs have brought this action for 
a declaration as to the continued validity of 
the above-mentioned agreements as the re- 
sult of litigation between the United States 
Government and certain producers, distribu- 
tors, and exhibitors of film, including Para- 
mount Pictures, Inc., the parent of the 
plaintiff corporations. This litigation, started 
in 1938, proceeded before a special expedit- 
ing court convened in the Southern District 
of New York, which issued an opinion and 
decree (U. S. v. Paramount Pictures, Inc., 
et al., 66 Fed. Supp. 323, as modified, 70 
Fed. Supp. 53 (Dist. Ct., S. D., N. Y. 1946) 
enjoining the defendant from 

“. , making or continuing to perform 

pooling agreements whereby given thea- 

tres of two or more exhibitors normally 
in competition are operated as a unit or 
whereby the business policies. of such ex- 

hibitors are collectively determined by a 

joint committee or by one of the exhibitors, 

or whereby profits of the ‘pooled’ theatres 
are divided among the owners according 
to pre-arranged percentages.” 70 Fed. 

Supp., at p. 74. 

Plaintiffs, in this Court, sought to bring 
about a final determination of the validity 
of the contracts by means of a summary 
judgment. Hearing was had and briefs were 
filed. It was adjudged, as a result of the 
summary judgment proceeding that: 
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“A pooling agreement exists between one 
of the plaintiffs and the defendant, whereby 
the theatres under their control are Op- 
erated as a unit. Their policies are col- 
lectively determined, and profits are 
shared by a prearranged percentage.” 
However, the Court found that: 

“There appears a genuine issue as to 
whether such theatres would be ‘normally 
in competition’ in the absence of any pool- 
ing agreement, such issue being one of a 
material fact.” 


A full hearing has been held on the merits 
relating to this issue. 


[Are Theatres “In Competition” ?] 


The issue before this Court is a narrow 
one: Are the two Biddeford theatres, the 
City and the Central, “normally in competi- 
tion” within the meaning of that phrase as 
used in the decree of the Expediting Court? 
United States v. Paramount Pictures, Inc., et 
C66 2EY Sapp? )328~CD; O»Si Daan, NOE 
1946), aff'd in part, rev'd in part, 334 U. S. 
131 (1947). The plaintiffs contend that they 
are normally in competition; the defendant 
contends that they are not normally in com- 
petition. 

Defendant purchased the lease of the City 
Theatre from an earlier lessee, who had been 
a party to agreements with plaintiffs like 
those under consideration. The existence of 
such agreements may have been the basis 
for defendant’s assumption that he, likewise, 
might be able to enter such an arrangement 
with the plaintiffs. On the evidence, how- 
ever, this Court finds that defendant had 
procured a twenty year lease to the City 
Theatre, to run from the expiration of the 
earlier lease, at least three months before 
he had any discussion with the plaintiffs 
concerning the present agreement between 
them (Record, pp. 141-142, 152-153), and six 
months before conclusion of the present 
agreement and purchase by defendant of the 
unexpired term of the earlier lease. It fol- 
lows that defendant when he first took a 
lease had no assurance that plaintiffs would 
in fact conclude an agreement with him to 
operate the theatre, and that he therefore 
initially undertook all the risks of an op- 
erator. This being so, it is unnecessary to 
determine whether, as the pool was actually 
operated, defendant exercised or had the 
right to exercise his judgment in manage- 
ment decisions. 

For the above reasons, defendant’s first 
argument fails and he is subject to the in- 
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junction of the New York decree if the two 
theatres would be, in the absence of the 
existing contracts, “normally in competition.” 


[Great Difference Between Theatres] 


The evidence presented by the parties on 
the question of competition has been full and 
complete. On the basis of the evidence this 
Court finds that the City Theatre is an old 
fashioned hall, located on the second floor 
of the City Building, owned by the City of 
Biddeford, and was constructed over fifty 
years ago. The City Theatre is poorly ap- 
pointed having a drab and dingy entrance, 
lobby, and rest rooms, with most of its 
auditorium seats on the flat floor and many 
of its side seats giving a distorted view of 
the screen. Some of the seats have been 
broken and patched. Very little money has 
been expended on its maintenance. 


The Central Theatre, on the other hand, 
located within a few blocks of the City, 
Theatre, is a completely modern street-level 
theatre, was newly constructed within the 
past several years, with new appointments 
throughout, and offering a good view of the 
screen from all seats. Under the combined 
management the Central has consistently 
shown the first-run of the top grade or ‘A’ 
type pictures, and has charged higher ad- 
mission prices than those of the City. The 
evidence is undisputed that the combined 
gross income of the two theatres has come 
roughly 70% from the Central and roughly 
30% from the City. 


The phrase “normally in competition” is 
understood by this Court to refer to the 
competitive situation which would exist be- 
tween the theatres apart from the peculiar 
circumstances of a combined management, 
or pooling, agreement. 


What is meant by ‘competition’? Compe- 
tition is defined in Lipson v,. Socony Vacuum 
Corporation, 87 F. 2d 265, 270 (GHGs Avis: 
1937) as “the struggle between rivals for the 
same trade at the same time; the act of 
seeking or endeavoring to gain what another 
is endeavoring to gain at the same time.” 


[25% Overlap in Patronage] 


The testimony in the present case included 
an undisputed estimate that the overlap of 
persons who might be inclined to patronize 
either theatre at any given time is in the 
neighborhood of twenty-five per cent; that 
is, that this proportion of the patrons of one 
theatre might be drawn to a given perform- 
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ance of the other. This estimate, although 
perhaps on the liberal side and not accept- 
able as a precise conclusion, nevertheless is 
probably within the range of reason. It is 
reasonable also to suppose that an excep- 
tional film at either theatre might draw a 
far larger proportion of the patrons of the 
other. Certainly this would be true of an 
exceptional film showing at the Central. 


If the present management agreement is 
terminated by this Court, the future of the 
City Theatre holds one of two possibilities. 
It may compete or it may close. Both 
theatres would be attempting to make a 
profit from the showing of motion pictures 
to an audience that might overlap to some 
degree. Each would attempt to get the best 
pictures it could afford and draw a larger 
percentage of the money being spent in 
Biddeford for amusement. Certainly with 
its present antiquated facilities City would 
labor under a substantial handicap and yield 
a gross income far below that yielded by 
Central. This discrepancy in gross income 
would inevitably tend to limit the effective- 
ness of City’s bidding for the better pic- 
tures, both because of its lower purchasing 
power and because the distributors of pic- 
tures prefer to rent their better films to 
theatres showing the higher records of box 
office income. 


[Independent Management 
Likely Fatal] 


The possibility for the future of City must 
be faced, that it will be unable to make a 
profit and to survive at all under independ- 
ent management. Its present thirty per cent 
of the gross theatre income in Biddeford 
may be insufficient to keep it going. It will 
have difficulty in retaining a skilled man- 
ager, such persons preferring to associate 
themselves with newer theatres. These facts 
coupled with the risk of undertaking a 
modernization program, may well be enough 
to prevent any effective steps being taken to 
salvage the City Theatre. 

Although this Court has attempted to 
point up the existing disparity in the physical 
properties of those two theatres, operating 
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under a pooling agreement and single man- 
agement, yet in deciding the question whether 
or not they would be “normally in competi- 
tion” the important factor is in the opinion 
of this Court the relative location of the 
two theatres. It finds, as a matter of law, 
that two motion picture theatres, operating 
in close proximity to each other, in other 
words, within the same competitive area, are 
“normally in competition,” within the mean- 
ing of the decree in the Paramount case, 
notwithstanding the wide disparity in the 
physical attributes of the theatres and in the 
type of moving pictures they offer. This 
Court finds that motion picture houses in a 
single business area, as are those in the 
present case, are necessarily competing for 
the consumer’s entertainment dollar. The 
fact that that product offered by one com- 
petitor is so poor that the competitor might 
not survive in the absence of a pooling 
agreement is not pertinent to the discussion. 
It has always been one of the elements of 
true competition that consumers may find 
the product of one competitor so lacking to 
their taste that they will turn elsewhere and 
force that competitor out of business. 


| Agreements Must Be Terminated | 


The theatres of plaintiff and defendant 
being “normally in competition,” it follows, 
and this Court declares, that the agreements 
here in issue are governed by the decree of 
the Expediting Court against Paramount 
Pictures, Inc., and must be terminated as 
hereinafter provided. 


This Court rules that the parties hereto 
shall be allowed a period of two years from 
the date of the order filed pursuant to this 
opinion, to terminate the agreements here 
in issue, unless the parties mutually agree to 
terminate the agreements at an earlier date, 
that these agreements shall be legally bind- 
ing on the parties and performance thereof 
shall not be deemed in violation of the de- 
cree of the Expediting Court for the South- 
ern District of New York, during such two 
year period; and that the agreements shall 
be terminated, in any event, at the expira- 
tion of such two year period. 


[] 62,591] United West Coast Theatres Corp., et al. v. South Side Theatres, Inc., 
et al., and Twentieth Century-Fox Film Corp., et al. 


In the United States District Court for the Southern District of California, Central 
Division. No. 7282-BH Civil. July 26, 1949, amended July 29, 1949. 
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Sherman Antitrust Act 


Private Actions—Statutes of Limitation—Extension by Federal Statute Available to 
Private Party as Well as to Governinent.—The federal statute which interrupted the 
running of statutes of limitation against antitrust violations extends the time for bringing 
of suits by private persons as well as by the government. The plain words of the statute 
indicate no exception was intended which would deny the extension to private persons. 
The policy expressed in the Clayton Act, interrupting the running of statutes of limitation 
for private actions while the government is engaged in a suit against the same defendant, 


confirms the view that no other interpretation of the federal statute need be sought by 
investigations of legislative history or by other devices of construction. 


See the Sherman Act annotations, Vol. 1, 7 1640.435. 

For the plaintiffs and third-party defendants: Newlin, Holley, Sandmeyer & Tacka- 
bury, for United West Coast Theatres Corp., Twentieth Century-Fox Film Corp., Charles 
P. Skouras and Spyros P. Skouras; O’Melveny & Myers, for Paramount Pictures, Ine. 
Loeb & Loeb, for Loew’s Inc.; Freston & Files, for Warner Bros. Pictures, Inc.; Mitchell, 
Silberberg & Knupp, for RKO Pictures, Inc., and Columbia Pictures Corp. 

For the defendants: MacFarlane, Schaefer & Haun. 


For other opinions in same case, see {[ 62,537 in this volume. 


Memorandum of Decision 


Ws. C. Matues, D. J.: [Digest] Plaintiffs 
commenced this action on July 1, 1947, 
seeking a declaratory judgment as to “the 
rights and other legal relations” [28.U.-SaG: 
§ 2201] of the parties to an agreement re- 
lating to certain motion-picture theatres in 
the city of Los Angeles. With their second 
amended answer defendants have interposed 
a counterclaim against plaintiffs and third- 
party defendants for treble damages and 
injunctive relief pursuant to §§ 4 and 16 of 
the Clayton Act [28 Stat. ITSM HEHE W510i, Se 
C. §§ 15, 26] because of alleged violations of 
the anti-trust laws of the United States 
affecting the theatres in question. 

Plaintiffs and third-party defendants now 
move to dismiss the counterclaim upon the 
ground that each claim set forth therein is 
barred by the applicable statute of limitations. 


[California Statute Applicable] 


All parties concede for the purposes of 
the motions that each cause of action for 
damages asserted in the counterclaim ac- 
crued on or prior to April 1, 1941; and that 
the period of limitation is that fixed by ap- 
plicable California statute. 

Section 340 (1) of the California Code of 
Civil Procedure provides that “An action 
upon a statute for a penalty or forfeiture, 
when the action is given to an individual, 

.” shall be commenced within one year. 
Section 338 (1) provides that “An action 
upon a liability created by statute, other 
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than a penalty or forfeiture .’ shall be 


commenced within three years. 


The courts of California have not deter- 
mined which of these two statutes governs 
causes of action such as asserted in the 
counterclaim at bar, but the nature of the 
remedies accorded a private person ‘Snjured 
in his business or property by reason of any- 
thing forbidden in the antitrust laws” [15 
U.S. C. §§ 4, 16] would seem to mark the 
liability as one “created by statute, other 
than a penalty or forfeiture.” The Court of 
Appeals of this Circuit has accordingly held 
the three-year period specified in § 338 (1) 
to be the California statute of limitations 
properly applicable to actions for damages 
arising under the antitrust laws. Burnham 
Chemical Co. v. Borax Consolidated, 170 F. 
(2d) 569, 576-578 (C. A. 9th, 1948). 


[Running of Statute Suspended | 


Defendants and counterclaimants urge 
that the California statute was tolled by the 
Act of October 10, 1942 [56 Stat. 781] which 
declares: “That the running of any existing 
statute of limitations applicable to violations 
of the anti-trust laws of the United States, 
now indictable or subject to civil proceed- 
ings under any existing statutes, shall be 
suspended until June 30, 1945, or until such 
earlier time as the Congress by concurrent 
resolution, or the President, may designate. 
This Act shall apply to acts, offenses, or 
transactions where the existing statute of 
limitations has not yet fully run, but it shall 
not apply to acts, offenses, or transactions 
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which are already barred by the provisions 
of existing laws.” On June 30, 1945, this 
statutory suspension was extended until June 


30, 1946 [59 Stat. 306]. 


Plaintiffs and third-party defendants con- 
tend that the Act “was intended to apply 
only to criminal proceedings and civil suits 
by the government and did not apply to 
suits by private persons.” To the extent 
that it operated to extend the three-year 
period of limitation applicable to criminal 
offenses against the anti-trust laws, the sus- 
pension was necessarily for the sole benefit 
of the Federal Government. 


As to matters other than criminal, the Act 
suspends “the running of any existing stat- 
ute of limitations applicable to violations of 
the anti-trust laws subject to civil 
proceedings under any existing statutes 

” 


[Applicable to Both Civil and 
Criminal Actions] 


The literal meaning of the language of the 
Act in question makes the suspension ap- 
plicable not alone to civil proceedings by the 
Government to declare forfeitures pursuant 
to §§ 6 and 11 of the Sherman Act, but to 
all violations of the anti-trust laws “subject 
to civil proceedings under any existing stat- 
utes.” The reach of “civil proceedings under 
any existing statutes” is unmistakable. The 
phrase is used without qualification, without 
hint that some should be excluded. From 
the statutory text alone, it is impossible to 
read the section as excising this case from 
“civil proceedings under any existing statutes.” 

Indeed, to interpet the Act as excluding 
“civil proceedings” by private litigants would 
be in derogation of established policy of the 
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Congress to buttress enforcement of the 
anti-trust laws by facilitating the prosecu- 
tion of private litigation in the manner pro- 
vided in §5 of the Clayton Act, which 
declares that: 


_ “A final judgment or decree rendered 
in any criminal prosecution or in any suit 
or proceeding in equity brought by or on 
behalf of the United States under the anti- 
trust laws to the effect that a defendant 
has violated said laws shall be prima facie 
evidence against such defendant in any suit 
or proceeding brought by any other party 
against such defendant under said laws 
as to all matters respecting which said 
judgment or decree would be an estoppel 
as between the parties thereto: Provided, 
This section shall not apply to consent 
judgments or decrees entered before any 
testimony has been taken. 

“Whenever any suit or proceeding in 
equity or criminal prosecution is insti- 
tuted by the United States to prevent, re- 
strain, or punish violations of any of the 
antitrust laws, the running of the statute of 
linutations in respect of each and every pri- 
vate right of action arising under said laws 
and based in whole or in part on any 
matter complained of in said suit or pro- 
ceeding shall be suspended during the 
pendency thereof.” [38 Stat. 731; 15 U. 
S. C. § 16.] [ Some italics added. ] 


[Private Actions Also Extended] 


Manifestly, to toll “any existing statute of 
limitations applicable to . . . civil proceed- 
ings” brought by the United States, while 
permitting limitations to run against private 
persons, would tend to defeat the very en- 
couragement and assistance to private liti- 
gants which the Congress sought to give by 
§ 5 of the Clayton Act. 


Since the counterclaim is not barred by 
limitations, the motions to dismiss are denied. 


[] 62,592] State of Wisconsin v. Coad A. LeSage, William M. Downs, W. G. Thomp- 
son, Arthur Westin, Oscar Oyaas, G. N. Hare, John H. Maetzold, J. S. Lenroot, Smith- 
Lange Funeral Home, Inc., Herbert L. Smith and George E. Lange. 


In the Circuit Court for Douglas County, State of Wisconsin, March 15, 1950. 


Wisconsin Trusts and Monopolies Law 


Price Fixing—Labor and Materials Combined—Use of Fixed Wage Rate as Basis for 
Whole Cost of Project—Labor is not a commodity within the meaning given that word 
by the antitrust laws, and the fixing of wages and commissions is therefore not unlawful. 
Where, however, the cost of a complete piece of work includes both labor and materials, 
the use of a fixed wage rate as the basis for the whole price may justify a conclusion that 
the price of materials has been fixed. A motion for summary judgment dismissing a 
complaint, requested on the ground that only the fixing of labor costs was involved, should 
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in such a case be denied, since there is a sufficient question of fact remaining to require 


further hearing before determination. 


See the State Laws annotations, Vol. 2, § 8955. 


For the plaintiff: Leonard Bessman, Assistant Attorney General; Maurice Van 
Susteren, Attorney, both of Madison, Wisconsin. 


For the defendants: Raymond A. Crawford and Thomas W. Foley, both of Superior, 


Wisconsin. 


Memorandum Opinion on Motion for 
Summary Judgment 


Cart H. Datey, Circuit Judge: [Digest] 
The plaintiff brings an action against the de- 
fendants alleging that they violated the pro- 
visions of section 133 of the statutes in that 
they did knowingly and continuously com- 
mencing on or about June Ist, 1937 enter 
into an unlawful combination and conspir- 
acy and agreement intending to restrain and 
prevent competition in the prices of caskets, 
outer cases and other commodities sold in 
connection with the burial of the dead in 
Douglas County and counties adjacent thereto, 
and that said conspiracy did control, raise, 
and fix the price of said commodities sold 
tc the county and municipal governmental 
agencies charged by statute with the pay- 
ment of the cost of burial of indigent per- 
sons, dependent children, and blind pension 
recipients. 

The defendants filed an answer and de- 
nied that they had entered into a combina- 
tion to control or fix the prices of outer 
caskets and other burial commodities and 


deny that their business consisted of the sale 
of such articles. 


The defendants by their attorneys, Craw- 
ford & Crawford, and T. W. Foley, made a 
motion for summary judgment. In connec- 
tion with this motion they supply affidavits 
of the defendants setting forth in substance 
that their business was that of funeral di- 
recting, as defined in section 156.01 ()) oi 
the statutes, and embalming as defined in 
section 156.01 (4) of the statutes, and operat- 
ing a funeral establishment, as defined in 
section 156.01 (5) of the Wisconsin statutes. 
They further deny that at any time did they 
enter into any agreement tending to restrain 
and prevent competition in the price of 
caskets, outer cases and other commodities. 
The plaintiff, by Mr. Leonard Bessman, 
Assistant Attorney General of the State of 
Wisconsin, furnished affidavits in Opposition 
to said motion for summary judgment, to 
which is attached several exhibits, and in 
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said affidavits allege that there was a con- 
spiracy to control the prices of caskets and 
such commodities. 


[Fixing of Wages and Commissions 
Not Prohibited] 


The defendants cited the case of State of 
Minnesota v. Duluth Board of Trade, 107 
Minn. 506, 23 L. R. A. (N. S.) 1260. This 
case held that a regulation of the Board of 
Trade as to the amount of commission that 
its members should charge for sales of grain 
was not within the anti-trust Minnesota 
statute. 


The Court further stated that the right of 
labor to combine for the purpose of regu- 
lating their wages can no longer be seriously 
denied and that they were of the opinion 
that combinations to fix or regulate the 
prices which shall be charged for wages and 
other forms of wages, are not within the 
prohibition of the statute. 


The defendants also cited the case of 
Rohlf v. Kasemeier, 118 N. W. 2/6 Clas\r 
where it was held that personal services 
of a physician are not a commodity within 
the meaning of a statute relating to pools 
and trusts, and making guilty of a conspir- 
acy persons who combine to regulate or fix 
the price of any article, or merchandise, or 
commodity, or to fix or limit the amount or 
quality of any article, commodity or mer- 
chandise to be manufartured, mined or sold 
in the state. 


There does not seem to be much question 
but that standing alone the contracts relat- 
ing to fixing the prices of personal services 
or labor are not within the purview of the 
Wisconsin statute. 


[Effect of Wages on Price of 
Commodity | 


The plaintiffs in support of their position 
that the motion for summary judgment 
should be denied, cite the case of Hunt v. 
Riverside Coop. Club, 140 Mich. 538, 104 N. 
W. 40, wherein it was held that the Michi- 
gan statute had been violated by the com- 
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bination of defendants, who were master 
plumbers and dealers, to create a monopoly 
of selling plumbers’ supplies in the city of 
Detroit, but held that a decree went too 
far which enjoined the defendants from fix- 
ing and regulating, or attempting to fix and 
regulate the price of labor employed in in- 
stalling plumbing supplies and goods in 
Detroit and its vicinity, as it was not limited 
to fixing the price of labor employed in 
executing contracts for the instalment of 
supplies unlawfully sold by the defendants. 
The Court said: 


“Tn general it may be said that the statute 
forbids certain contracts and certain de- 
fined trusts. An agreement fixing and 
regulating the price of labor is not one 
of these contracts, nor one of these trusts. 
* %* * Jt may be said that an agreement 
fixing the price of labor violated the stat- 
ute when it forms a part of an undertaking 
which the statute forbids, it must also be 
said that it does not violate the statute 
unless it does form part of some under- 
taking forbidden by the statute.” 


There was also cited the case of People 
v. Amanna, 196 NYS 602 which case in- 
volved an agreement between stone mason 
contractors to restrain competition in the 
supplying of foundations for buildings, and 
to fix the prices therefor by the cubic foot, 
and it was held was within the prohibition 
of the statute relating to agreements to re- 
strain competition, etc. “in any article or 
commodity of common use, though the par- 
ties to the agreement do not sell the build- 
ing materials apart from the labor entering 
into the construction of the foundation, since 
as between the builder and the contractor 
the foundation may properly be treated as 
a commodity.” 
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In the case of Johnson v. People, 210 Pac. 
843, which also involved the sale and in- 
stallation of certain electrical supplies, the 
Court said: 


“While labor is not a commodity under 
this act, yet electric apparatus is. The 
control of the commodity price is forbid- 
den, and any sort of combination to con- 
trol or establish its price is unlawful. It 
is unlawful then, to control the price of 
electrical apparatus by means of the con- 
trol of the price of labor, and, so holding, 
we do not treat labor as a commodity.” 


[Motion for Summary Judgment Denied] 

It seems to us on this state of the record 
there is an issue of fact on which the parties 
are in disagreement, and that is whether 
there was an agreement to regulate or con- 
trol the price of these commodities. Such 
being the fact we do not feel we have any 
authority to grant a motion for summary 
judgment. 


It may be that the parties are in agree- 
ment as to what the facts really were, but 
that the disagreement in the record is be- 
cause of the different theory each attorney 
has as to the facts. One claims that there 
was a combination to regulate the price of 
the caskets, and this is not changed because 
in connection with that there were some 
personal services rendered as a part of the 
same contract. On the other hand the attor- 
neys for the defendant claim that the con- 
tract was for personal services and that 
there was no sale of caskets, or other com- 
modities, which were, or were not supplied 
in connection with such funeral services. 

The attorney for the plaintiff may pre- 
pare an order in accordance with this 
opinion. 


[1 62,593] United States v. Inter-Island Steam Navigation Co., Ltd., and Hawaiian 


Airlines, Ltd. 


In the United States District Court for the District of Hawaii. Civil Action No. 887. 


Filed January 10, 1950. 


Sherman Antitrust Act 


Monopoly of Transportation—Parallel Ship and Air Routes—Reasonable Expansion 
of Business.—The tise of a subsidiary air carrier to provide air transportation over routes 
substantially parallel to the routes used by the parent corporation’s ocean-going vessels, 
does not constitute an attempt at monopoly of passenger traffic over the route. The ex- 
pansion of a company, the first in its field, to meet legitimate business needs, including 
the furnishing of air transportation to those who prefer it to the already existing ship 
transportation, contains nothing unlawful, particularly where the expansion has been only 
reasonable in its extent, and where there has been no attempt to use the expansion as an 
implement for crowding out incipient or future competition in the business. 
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See the Sherman Act annotations, Vol. 1, 7 1210.101. 


For the plaintiff: Herbert A. Bergson, Assistant Attorney General; James E. Kilday, 
Robert W. Strange, Special Assistants to the Attorney General; Ray J. O’Brien, United 


States Attorney. 


For the defendants: 
Honolulu, Hawaii. 


Ruling Upon Government Motion for 
Preliminary Injunction and for 
Summary Judgment 


J. Frank McLaucuuin, Judge: [Digest] 
For the purposes of this memorandum, and 
in the light of the preceding statement of 
facts [omitted herein], the pleadings need 
be summarized only briefly. 


After setting forth the corporate history 
of the two defendants, most of which has 
already been outlined herein, the complaint 
sets forth that Inter-Island is required to 
file and does file its rates, fares, and regu- 
lations with the United States Maritime 
Commission, and that Hawaiian reports and 
is responsible similarly to the Civil Aero- 
nautics Board. It is further alleged that in 
1939, after the Civil Aeronautics Act of 
1938 became effective, Hawaiian secured 
under the grandfather clause of that Act a 
certificate of convenience and necessity, and 
has been operating since under that certifi- 
cate. 


[Originally Sole Water Carrier] 


Inter-Island was the only common car- 
rier furnishing water transportation for 
both passengers and freight among the Is- 
lands. (In 1948 Inter-Island discontinued 
its passenger service, disposed of or laid 
up most of its fleet but continues to engage 
in the transportation of freight between the 
Islands by means of barge operations and 
one freighter which can carry but twelve 
passengers. There is and has been for some 
time a barge line engaged in transporting 
freight between the Islands, known as 
Young Bros., Limited.) 

It is also stated that from time to time 
air carriers other than Hawaiian have under- 
taken to operate non-certificated non- 
scheduled flights for the transportation of 
Passengers and freight, but that because of 
the “unlawful” acts of the defendants, some 
of the allegations regarding which have al- 
ready been herein summarized, “these op- 
erations have been unsuccessful and have 
furnished no effective competition to” the 
defendants in such transportation. It should 
be noted here, however, that in 1948 the 
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Robertson, Castle & Anthony (J. Garner Anthony, of counsel), 


Civil Aeronautics Board granted Trans- 
Pacific Airlines a temporary five-year cer- 
tificate as a common carrier by air, and since 
that time Hawaiian has had real competition 
for the carriage of passengers and freight 
between the Islands. 


[Divestiture Asked] 


Plaintiff upon its allegations prays that 
the Court adjudge the conspiracy, the at- 
tempts to monopolize, etc., to be illegal and 
in violation of the Sherman Act; that Inter- 
Island be required to divest itself of all its 
interest in the capital stock of Hawaiian, and 
that none of that stock be sold to any stock- 
holder, officer, etc., of Inter-Island or of 
any of its subsidiaries, etc., or to any stock- 
holder, officer, etc., of any such subsidiaries. 


It is also prayed that each of the de- 
fendants, its officers, agents, etc., be perpetually 
enjoined from monopolizing, attempting to 
monopolize, etc., air or water transportation 
in Hawaii, or from otherwise violating the 
Act, Simultaneously with the complaint a 
motion for a temporary restraining order 
and preliminary injunction wa- filed, asking 
that defendants be restrained from further- 
ing or consummating a modified proposal 
for reorganization. The details of that plan 
need not be here set forth, except to say 
that the plaintiff's motion asserts that such 
modified plan would result in the control of 
Hawaiian passing from Inter-Island to 
Inter-Island’s stockholders; that it would 
not have the effect of removing the de- 
fendants or their successors from the com- 
mon control and management prohibited by 
the Act; and that if the plan of reorganiza- 
tion is consummated prior to the final ad- 
judication of this case, plaintiff would be 
unduly burdened by having to commence 
and maintain an action against a “multitude 
of stockholders, changing in name and 
amount from day to day,” etc. 


[Existence of Conspiracy Denied] 


In their answer, defendants admit a num- 
ber of allegations contained in the com- 
plaint that have been incorporated in the 
foregoing statement of facts. They deny, 
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however, the existence of any unlawful 
combination or conspiracy or the commis- 
sion of unlawful acts, and assert as separate 
defenses that the complaint fails to state a 
claim upon which relief can be granted and 
that Inter-Island’s control of Hawaiian “has 
been a matter of record among all of the 
agencies of the United States having to do 
with the transportation of freight, pas- 
sengers and mail between points in Hawaii 
for many years last past.” Upon this final 
allegation, the answer sets up the defense 
of laches, and asserts that since the forma- 
tion of Hawaiian by Inter-Island there have 
been substantial changes of position by 
Inter-Island with the result that the delay 
in bringing the action has been prejudicial. 


[Government Asks Summary Judgment] 


Plaintiff has filed a motion, based upon 
certain affidavits attached thereto, for sum- 
mary judgment in its favor, pursuant to 
Rules 56 (a) and (c), Federal Rules of 
Civil Procedure, on the ground that there 
is nO genuine issue as to any material fact 
and that plaintiff is entitled to a judgment 
as a matter of law. 

There is on record a stipulation by the 
parties, approved by the Court, that the 
Court may consider the record in the cause, 
including the evidence adduced at the hear- 
ing on the motion for a preliminary injunc- 
tion, in the determination of plaintiff's 
motion for summary judgment. Each party, 
however, has reserved the right to object 
on the ground of relevancy. 

In open court, counsel for defendants 
stipulated that they ‘are not going to di- 
vorce the Hawaiian Airlines from Inter- 
Island Steam Navigation Company until this 
Court has passed on this application for Pre- 
liminary Injunction.” This, confirming a 
prior assurance of the same nature, the 
Court, with plaintiff's assent, accepted in 
lieu of deciding whether or not the issuance 
of a temporary restraining order was war- 
ranted. 

[Parallelism of Routes] 


Is there a violation of the Sherman Anti- 
trust Act in the mere organization and con- 
trol of a subsidiary air common carrier by 
a water common carrier for the purpose of 
having the former transport passengers over 
routes substantially paralleling the latter’s 
routes and serving areas substantially similar 
to those served by the latter? 

Plaintiff's principal contention is that the 
“organization by (a) common carrier of a 
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subsidiary to operate over substantially 
parallel routes is a violation of the 
Sherman Act.” 


Since plaintiff concedes and even insists 
“that it is not the particular form of busi- 
ness organization effected as it is the pres- 
ence or absence of restraint of trade or 
commerce that determines a violation of the 
Sherman Act,” quoting from United States 
v. General Motors Corporation, 7 Cir., 121 
F. 2d 376, 404, certiorari denied, 314 U. S. 
618, it is clear that the operation by the 
subsidiary air carrier of parallel routes con- 
stitutes the essence of plaintiff's objection. 


In this connection, plaintiff refers to 
“naturally competitive routes.” This char- 
acterization is reached by easy, gradual, and 
subtle steps from “naturally competitive” 
“common carriers,’ “roads or systems,” or 
“lines.” 


Plaintiff first refers to decisions dealing 
with competitive corporations or limes estab- 
lished and operated by such corporations; 
and then it attempts to describe natural 
routes, while still in a virgin state, unex- 
ploited by man, as being “natural competi- 
tors” with each other. 


[“Natural” Routes Not Competitive] 


Natural routes, before they are translated 
into operating transportation lines, are not 
“competitive” within the ambit of the Sher- 
man Act. They are inert physicial condi- 
tions incapable of competition. The mere 
establishment of a subsidiary to operate over 
such routes is not, without more, a violation 
of the statute, as restraining trade. 


What more is actually required will be 
discussed later. For the present, it suffices 
to note that there is nothing in the Sherman 
Act that would compel Hawaiian, in order 
to avoid this bugbear of “parallelism,” to 
route by way of Kauai any of its planes 
flying between Oahu and the Big Island! 
Being certified to fly only within or between 
the islands of the Territory, there is but 
one natural way to go to each island. The 
same is also true of surface carriers. 


The Sherman Act Does Not Prohibit Normal 
Business Expansion 


There is nothing in the statute to prevent 
a corporation from entering a virgin field, 
and, through a subsidiary or otherwise, en- 
gaging in a pioneer enterprise. That was 
precisely what was done in 1929 by Inter- 
Island in the instant case. 
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The Supreme Court repeatedly has given 
a clean bill of health to “an expansion to 
meet legitimate business needs.” United 
States v. Paramount Pictures, 334 U. S. 131, 
174. 
“The Rule of Reason” 


We would naturally be led to expect that 
there must be some reasonable norm by 
which we can distinguish the expansions 
that impinge on the antitrust laws and those 
that are to be regarded as legitimate. 


These expectations are born out by the 
highest Court’s decisions, In applying the 
Sherman Act, the Supreme Court has meticu- 
lously spelled out, by name, a “rule of 
reason.” 


The rule has been recognized and applied 
for more than half acentury. A fairly recent 
expression of it, however, is to be found in 
Appalachian Coals, Inc. v. United States, 288 
U. S. at pages 359-360, where Mr. Chief 
Justice Hughes used the following language: 


“First. There is no question as to the 
test to be applied in determining the legal- 
ity of the defendants’ conduct. The pur- 
pose of the Sherman Anti-Trust Act is 
to prevent undue restraints of interstate 
commerce, to maintain its appropriate 
freedom in the public interest, to afford 
protection from the subversive or coer- 
cive influences of monopolistic endeavor. 
As a charter of freedom, the Act has a 
generality and adaptability comparable to 
that found to be desirable in constitutional 
Provisions. It does not go into detailed 
definitions which might either work injury 
to legitimate enterprise or through par- 
ticularization defeat its purpose by pro- 
viding loopholes for escape. The restrictions 
the ‘Act imposes are not mechanical or arti- 
ficial, Its general phrases, interpreted to at- 
tain its fundamental objects, set up the 
essential standard of reasonableness. They 
call for vigilance in the detection and 
frustration of all efforts unduly to restrain 
the free course of interstate commerce, 
but they do not seek to establish a mere 
delusive liberty either by making impossi- 
ble the normal and fair expansion of that 
commerce or the adoption of reasonable 
measures to protect it from injurious and 
destructive practices and to promote com- 
petition upon a sound basis.” (Italics 
supplied) 


To Constitute a Violation o f the Sherman Act, 
Either There Must Be a Present Unreasonable 
Restraint of Trade— 


By far the majority of antitrust cases deal 
with acts that of themselves amount to an 
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unreasonable restraint of trade—restraints 
that are illegal per se. In such cases, of 
course, a specific intent need not be shown. 
United States v. Griffith, 334 U. S. 100, 105; 
Umted States v, Columbia Steel Co., 334 
U.S. at pages 522 and 525. Cf. United States 
v. Lehigh Valley R. R. Co., 254 U. S. 255, 267. 


In the instant case, plaintiff so far has 
made no showing that defendants have com- 
mitted acts or have engaged in any con- 
spiracy that would be illegal per se. 


—Or There Must Be a Specific Intent to 
Accomplish an Unreasonable Restraint 


More difficult to analyze, however, are the 
situations in which no unreasonable restraint 
is achieved, but where there is found to be a 
specific intent to accomplish such a restraint. 


The rule was concisely and lucidly ex- 
pounded in United States v. Columbia Steel 
Co., 334 U. S. at page 525: 


“When a combination through its actual 
operation results in an unreasonable re- 
straint, intent or purpose may be inferred; 
even though no unreasonable restraint 
may be achieved, nevertheless a finding of 
specific intent to accomplish such an un- 
reasonable restraint may render the actor 
liable under the Sherman Act,” 


Here again plaintiff so far has failed in 
its proof. It has adduced no evidence what- 
soever or a specific intent on the part of 
defendants to impose any unreasonable re- 
straint upon trade. 


To Give Rise to Unreasonable Restraint, 
Either There Must Be Present 
Competitors— 


A typical case of restraint of trade under 
the Sherman Act is where A and B con- 
spire to cripple or destroy the competition 
of C. C is in being at the time. 


Most of the reported decisions deal with 
combinations between or against actual, 
existing competitors. Indeed, the words 
“competition” and “competitors” and “com- 
peting” run like a refrain through the cases 
dealing with the Sherman Act. 

One variant type is where A and B com- 
bine, to suppress competition with each 
other. Of such a type is Northern Securities 
Co. v. United States, 193 U. S. 197, 326-327, 
relied upon by Judge Metzger in Civil No. 
817. 

Here again the facts do not support a 
charge of Sherman Act violation. 
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As pointed out in Hawaiian Airlines v. 
Trans-Pacific Airlines, 78 F. Supp. 1, 9, “it is 
reasonable to suppose that forming Hawaiian 
did not substantially lessen competition, as 
indeed prior to Hawaiian’s entering the air 
transportation field in the Territory there 
Was no competition to suppress.” 


—Or There Must Be Unreasonable Means to 
Discourage or Prevent Future Competition 


“The anti-trust laws,” said Mr. Justice 
Douglas, in United States v. Griffith, 334 
U. S. at page 107, “are as much violated by 
the prevention of competition as by its de- 
struction.” 


Efficiency Alone Does Not Constitute 
“Unreasonable” Means of Dis- 
couraging Competition 


Does a man who builds a better mouse- 
trap violate the Sherman Antitrust Act? 


Plaintiff complains that “the organization 
of a subsidiary air carrier by a well financed 
and long established surface carrier would 
tend to preempt that field and to prevent 
future competition between the surface 
carrier and other air carriers.” 


But adequate capital and a long-time es- 
tablishment in business are not proscribed 
by the Sherman Act. Just as it is not an 
instrument of stagnation, the Act does not 
penalize business efficiency, unless it be ac- 
companied by some unlawful act. No un- 
lawful act has been yet shown in this case. 

This important qualification to the pre- 
vention-of-competition rule was clearly in- 


dicated in United States v. Reading Co., 253 
U. S. at page 57, cited—but not quoted— 
by plaintiff on this very point: 


. obviously, this dominating power 
was not obtained by normal expansion to 
meet the demands of a business growing 
as a result of superior and enterprising 
management, but by deliberate, calculated 
purchase for control.” 


There is shown in this case, of course, no 
“deliberate, calculated purchase for control.” 
There was merely the creation of a con- 
venient corporate subsidiary to pioneer a 
virgin field, where there were no competitors 
or any indication that there would be com- 
petitors for a long time to come. 


Hawaiian not only built a better mouse- 
trap, but the first mousetrap. Being the 
first in an untried and doubtful risky field 
is neither inherently evil nor prohibited, even 
when the pioneer venture is crowned with 
success. 


[Motions Denied] 


Plaintiff has failed to establish as a matter 
of law that it is entitled to a summary judg- 
ment, or that, as a matter of law and fact, 
it is entitled to a preliminary injunction. 
Accordingly, both motions are denied. 

The denial of the motion for a preliminary 
injunction, however, is without prejudice to 
its renewal at some future date if, during 
and because of the carrying out of the pro- 
posed plan of reorganization, plaintiff deems 
such renewal necessary for the appropriate 
enforcement of the Sherman Antitrust Act. 


[| 62,594] United States v. The American Society of Composers, Authors and Pub- 


lishers. 


In the United States District Court for the Southern District of New York. Civil 


Action No. 42-245. Filed March 14, 1950. 


Sherman Antitrust Act 


Musical Performing Rights—Final Judgment—Prohibitions, Compliance and Inspec- 
tion—Restrictions on Licensing of Musical Performing Rights by ASCAP, Foreign and 
International Societies—In a final judgment entered against the American Society of 
Composers, Authors and Publishers, prohibitions are directed against transactions intended 
to secure and hold other than non-exclusive rights in copyrighted musical compositions 
or to interfere with rights of members in issuing non-exclusive licenses for musical per- 
forming rights outside the United States. Other prohibitions restrict the methods of 
negotiation for licensing agreements, limit the duration of such contracts with foreign 
societies, and restrain activities which might prevent a foreign society from making the 
rights available on a non-exclusive and non-discriminatory basis to societies other than 
ASCAP. The injunction forbids the defendant to deal with any international organization 
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of societies which restricts membership territorially, allots territories, or fails to grant 
unrestricted performing rights to any United States society. The defendant is directed 
to terminate agreements or arrangements with specifically named foreign societies. Reports 
to prove compliance must be submitted, and provisions are made for inspection of the 


defendant’s records by the government authorities. 
See the Sherman Act annotations, Vol. 1, J 1270.201, 1590. 


Final Judgment 


Plaintiff having filed its complaint herein 
on June 23, 1947, the defendant having ap- 
peared and filed its answer to the complaint 
denying the substantive allegations thereof, 
and the plaintiff and defendant by their 
attorneys having each consented to the entry 
of this Final Judgment, without trial or 
adjudication of any issue of fact or law 
herein, and without admission by said de- 
fendant in respect to any such issue: 

Now, THEREFORE, no testimony having been 
taken and without trial or adjudication of 
any issue of fact or law herein and without 
admission of the defendant in respect of 
any such issue and upon consent of all par- 
ties hereto, 

It Is HEREBy OrDERED, ADJUDGED AND DE- 
CREED, as follows: 


I 
[Complaint States Cause of Action] 


This Court has jurisdiction of the subject 
matter hereof and of all parties hereto with 
full power to enter this Final Judgment. 
The complaint states a cause of action against 
the defendant under Sections 1 and 2 of the 
Act of Congress of July 2, 1890, entitled 
“An Act to Protect Trade and Commerce 
Against Unlawful Restraints and Monop- 
olies,’ commonly known as the Sherman 
Act, as amended. 


II 
[Definitions] 

As used in this Final Judgment: 

(A) “ASCAP” means the defendant Amer- 
ican Society of Composers, Authors and 
Publishers; 

(B) “Right of public performance” or 
“musical performing right” means the right 
to perform or the right to license the per- 
formance of a copyrighted musical compo- 
sition publicly in a non-dramatic manner; 

(C) “ASCAP repertory” means those com- 
positions the right of public performance of 
which ASCAP has or hereafter shall have 
the right to license or sublicense; 
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(D) “Musical performing rights society” 
means any society, association, partnership, 
corporation, person or any other legal entity 
engaged in licensing or transferring musical 
performing rights; 

(E) “Foreign society’ means a musical 
performing rights society organized pursuant 
to the laws of any country other than the 
United States or having its principal place 
of business in any country other than the 
United States; 

(F) “United States” means the United 
States of America, its territories and pos- 
sessions. 


Ill 
[Application of Judgment} 


The provisions of this Final Judgment 
applicable to the defendant ASCAP. shall 
apply to such defendant, its successors and 
assigns, and to each of their officers, di- 
rectors, agents, employees, and to all other 
persons, including members, acting or claim- 
ing to act under, through or for such de- 
fendant. 


IV 


[Prohibitions in Transactions with 
Foreign Societies] 


Defendant ASCAP is hereby enjoined 
and restrained from: 

(A) Holding, acquiring, licensing, enforc- 
ing or negotiating concerning any rights in 
copyrighted musical compositions other than 
musical performing rights on a non-exclu- 
sive basis; 

(B) Limiting, restricting, or interfering 
with the right of any member to issue non- 
exclusive licenses for musica] performing 
rights in any area outside the United States; 

(C) Hereafter accepting from any foreign 
society any licenses for or assignments of 
musical performing rights in excess of twelve 
months’ duration; 

(D) (1) Refusing to grant licenses for 
performing rights to any foreign society 
except where the foreign society has breached 
a substantial term of an existing license, or 
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would not capably represent the ASCAP 
repertory in such foreign country, 


(2) Granting any license for musical per- 
forming rights to any foreign society the 
expiration date of which does not occur at 
least six months following the expiration 
date of any license which the foreign society 
has granted to defendant ASCAP, 

(3) Negotiating for or carrying on dis- 
cussions concerning the issuance of any 
license to any foreign society during the 
period when negotiations or discussions are 
taking place as to the issuance to defendant 
ASCAP of a license from such foreign 
society; 

(E) Entering into, claiming any rights 
under, adhering to or enforcing any con- 
tract, agreement or understanding with any 
musical performing rights society, or uni- 
laterally or otherwise taking any action for 
the purpose or with the effect of: 


(1) Preventing any foreign society from 
making musica! performing rights avail- 
able on a non-exclusive, non-discrimina- 
tory basis to any musical performing rights 
society other than defendant ASCAP, or 

(2) Discriminating or retaliating against 
any foreign society which grants or nego- 
tiates to grant musical performing rights 
in the United States to any musical per- 
forming rights society other than ASCAP. 
This provision shall not be necessarily 
construed to mean that a contract between 
ASCAP and a foreign society may not 
contain mutually agreeable provisions, 
based on fair objective standards, gov- 
erning the payment of compensation in 
respect of performances subject to cover- 
age under a license, existing at the time 
of such performances, issued through or 
to another society or other person; 

(F) Offering to grant or granting musical 
performing rights to any foreign society on 
condition, expressed or implied, that such 
foreign society shall grant or offer to grant 
the musical performing rights of such society 
in the United States to defendant ASCAP. 


Vv 


[Prohibitions in Transactions with 
International Societies] 


Defendant ASCAP is hereby enjoined 
and restrained from directly or indirectly 
(1) holding membership in, (2) entering 
into, claiming any rights under, adhering 
to or enforcing any contract, agreement or 
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understanding with, or (3) otherwise partic- 
ipating in or dealing with, any international 
organization, association, or group of per- 
forming rights societies which: 


(A) Restricts the right of member soci- 
eties to offer or to license musical per- 
forming rights to non-member societies, 
or 

(B) Imposes numerical limitations on the 
number of societies which may be ad- 
mitted to membership for any designated 
territory, or 

(C) In any manner prevents any United 
States musical performing rights society 
from securing, accepting, transferring or 
licensing musical performing rights, with- 
out restriction, to or from any foreign 
society, or 

(D) Has the purpose or effect of allo- 
cating or restricting territories or elimi- 
nating competition among societies in the 
licensing of musical performing rights. 


VI 
[Directions to Terminate Agreements] 


(A) Defendant ASCAP is hereby ordered 
and directed to initiate forthwith and to 
carry on in good faith and with diligence 
negotiations to terminate and cancel each 
and every one of the following agreements, 
and any agreements or arrangements amenda- 
tory thereof or supplemental thereto: 


ASCAP and SADAIC (Argentina), 
Oct. 15, 1945; ASCAP and APRA (Aus- 
tralia), March 1, 1947; ASCAP and AKM 
(Austria), Jan. 18, 1946; ASCAP and 
SABAM (Belgium), July 4, 1947; ASCAP 
and UBC (Brazil), June 7, 1945; ASCAP 
and AVTOR (Bulgaria), Jan. 1, 1936; 
ASCAP and OSA (Czechoslovakia), Oct. 
9, 1946; ASCAP and KODA (Denmark), 
Jan. 1, 1946; ASCAP and PRS (England), 
May 30, 1945; ASCAP and TEOSTO 
(Finland), Jan. 1, 1932; ASCAP and 
SACEM (France), June 19, 1933; ASCAP 
and GEMA (Germany), Jan. 1, 1946; 
ASCAP and BUMA (Holland), Dec. 27, 
1946; ASCAP and MARS (Hungary), 
July 8, 1947; ASCAP and STEF (lce- 
land), July 1, 1949; ASCAP and SIAE 
(Italy), March, 1948; ASCAP and TONO 
(Norway), Apr. 11, 1946; ASCAP and 
AUTORES (Portugal), Aug, 1, 1933; 
ASCAP and SOCORO (Rumania), March 
12, 1946; ASCAP and SGAE (Spain), 
Jan. 1, 1936; ASCAP and STIM (Sweden), 
May 28, 1946; ASCAP and SUISA (Switz- 
erland), Jan. 1, 1942; ASCAP and AGADU 
(Uruguay), Nov. 7, 1945; ASCAP and 
UYMA (Yugoslavia), July, 1937. 
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(B) Upon the termination of each such 
agreement, defendant ASCAP is hereby en- 
joined and restrained from entering into, 
adhering to, maintaining or furthering, di- 
rectly or indirectly, or claiming any rights 
under any contract, agreement, understand- 
ing, plan or program which has as its pur- 
pose or effect the continuing or renewing of 
such agreement, without limiting in any way 
ASCAP’s right to obtain payment under 
any such agreement for performances occur- 
ring before the date of termination thereof. 


VII 
[Judgment Copies to Co-Conspirators] 


Defendant-ASCAP is hereby ordered and 
directed: to send, within thirty days after 
the entry of this Final Judgment, to each 
society designated as a co-conspirator in the 
complaint in this action, a copy of this Final 
Judgment. 

WILLE 


[Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, upon the written request of the Attor- 
ney General or an Assistant Attorney Gen- 
eral, and on reasonable notice to defendant, 
be permitted (a) reasonable access, during 
the office hours of said defendant, to all 
books, ledgers, accounts, correspondence, 
memoranda, and other records and docu- 
ments in the possession or under the control 
of said defendant, relating to any of the 
matters contained in this Final Judgment; 
(b) subject to the reasonable convenience of 
said defendant and without restraint or 
interference from it, to interview officers or 
employees of said defendant, who may have 
counsel present, regarding any such mat- 
ters; and said defendant, on such request, 


Court Decisions 
U.S. v. American Society of Composers, Authors and Publishers, et al. 


Number 185—122 
3-31-50 


shall submit such reports in respect of any 
such matters as may from time to time be 
reasonably necessary for the proper enforce- 
ment of this Judgment; provided, however, 
that information received by the means per- 
mitted in this Section VIII shall not be 
divulged by any representative of the De- 
partment of Justice to any person other than 
a duly authorized representative of the De- 
partment of Justice, except in the course 
of legal proceedings in which the United 
States is a party or as otherwise required 
by law. 


IDS 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this Final Judgment to make application 
to the Court for such further orders and 
directions as may be necessary or appro- 
priate in relation to the construction of or 
carrying out of this Judgment, for the modi- 
fication thereof, for the enforcement of com- 
pliance therewith and for the punishment 
of violations thereof. 


It is expressly understood, in addition to 
the foregoing, that the plaintiff may, upon 
reasonable notice, at any time after five (5) 
years from the date of entry of this Final 
Judgment apply to this Court for the vaca- 
tion of said Judgment, or its modification in 
any respect, including the dissolution of 
ASCAP. During the applicable period spec- 
ified above, defendant ASCAP is hereby 
ordered and directed to conduct its affairs, 
including the making of agreements to ac- 
quire or license the rights of public perform- 
ance, so as not unreasonably to complicate 
or delay the enforcement of any such further 
relief requested by plaintiff and granted by 
this Court pursuant to the terms of this 
paragraph. 


ee 
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public performance on a non-exclusive basis, which allows withholding of licenses to secure 
additional consideration or to fix prices, or which grants rights for more than a designated 
period of time. Affirmative provisions direct the society to isstie licenses to networks with- 
out requiring separate licenses for each station and to motion picture producers individually 
rather than to exhibitors or the industry as a whole. Also included in the judgment are 
prohibitions against charging discriminatory fees of licensees similarly situated and against 
basing fees on percentages of income of commercial programs which include no ASCAP 
compositions. The judgment sets up membership requirements and orders classification of 
members for revenue distribution and voting. Provision is also made for court deter- 
mination of reasonable fees for licensing in the event of disagreement between the parties 
and for public inspection of the ASCAP repertory. The judgment directs that reports be 
submitted to prove compliance and makes provision for inspection by government authorities. 


See the Sherman Act annotations, Vol. 1, § 1270.201, 1590. 
Amending prior decree reported at 1941-1943 Supp. {[ 52,533. 


Amended Final Judgment 


Plaintiff having filed its complaint herein 
on February 26, 1941, the defendants having 
appeared and filed their answer to the com- 
plaint denying the substantive allegations 
thereof, all parties having consented, with- 
out trial or adjudication of any issue of fact 
or law therein, to the entry of a Civil De- 
cree and Judgment, filed March 4, 1941, and 
jurisdiction having been retaifed in this 
Court pursuant to Section VI of said Civil 
Decree and Judgment for the purpose of 
granting such modifications of the Civil De- 
cree and Judgment as may be necessary and 
appropriate; and 

Plaintiff having moved the Court that said 
Civil Decree and Judgment should be modi- 
fied in certain respects, and all parties hereto 
consenting to such modifications and the 
entry of this Amended Final Judgment, 

Now, THEREFORE, no testimony having been 
taken and without trial or adjudication of 
any issue of fact or law herein and without 
admission by any defendant in respect of 
any such issue and upon consent of all 
parties hereto, it is hereby 

ORDERED, ADJUDGED AND DEcrREED that the 
Civil Decree and Judgment of March 4, 1941 
be amended to read as follows: 


I 


[Complaint States Cause of Action] 


This Court has jurisdiction of the subject 
matter hereof and of all parties hereto with 
full power to enter this Judgment. The com- 
plaint states a cause of action against the 
defendants under Section 1 of the Act of 
Congress of July 2, 1890, entitled “An Act 
to Protect Trade and Commerce Against 
Unlawful Restraints and Monopolies,” com- 
monly known as the Sherman Act, as 
amended. 
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II 
[Definitions] 

As used in this Judgment: 

(A) “ASCAP” means the defendant Ameri- 
can Society of Composers, Authors and 
Publishers; 

(B) “Rizht of public performance” means 
the right to perform a copyrighted musical 
composition publicly for profit in a non- 
dramatic manner, sometimes referred to as 
“small performing right”: 

(C) “Motion picture performance right” 
means the right of public performance of 
music which is recorded in order to be per- 
formed in synchronism or timed relation to 
the exhibition of motion pictures; 

(D) “ASCAP repertory” means those com- 
positions the right of public performance of 
which ASCAP has or hereafter shall have 
the right to license or sublicense; 

(E) “User” means any person, firm or 
corporation who or which (1) owns or op- 
erates an establishment or enterprise where 
copyrighted musical compositions are per- 
formed publicly for profit, or (2) is otherwise 
directly engaged in giving public perform- 
ance of copyrighted musical compositions 
for profit, or (3) is entitled to obtain a 
license from ASCAP under Section V of 
this Judgment. 

Ill 


[A pplication of Judgment] 

The provisions of this Judgment applica- 
ble to the defendant ASCAP shall apply to 
such defendant, its successors and assigns, 
and to each of their officers, directors, 
agents, employees, and to all other persons, 
including members, acting or claiming to act 
under, through or for such defendant. None 
of the injunctions or requirements herein 
imposed upon the defendants shall apply to 
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the acquisition of or licensing of the right 
to perform musical compositions publicly 
for profit outside the United States of 
America, its territories or possessions, such 
acquisition or licensing being subject to the 
provisions of the Final Judgment entered 
this day in Civil Action No. 42-245, 


IV 
[General Prohibitions] 


Defendant ASCAP is hereby enjoined and 
restrained from: 

(A) Holding, acquiring, licensing, enforc- 
ing, or negotiating concerning any rights in 
copyrighted musical compositions other than 
rights of public performance on a non-exclu- 
sive basis; 

(B) Limiting, restricting, or interfering 
with the right of any member to issue to a 
user non-exclusive licenses for rights of 
public performance; 

(C) Entering into, recognizing, enforcing 
or claiming any rights under any license for 
rights of public performance which dis- 
criminates in license fees or other terms and 
conditions between licensees similarly situ- 
ated; 

(D) Hereafter granting any license for 
rights of public performance in excess of 
five years’ duration, except for motion pic- 
ture performance rights which are licensed 
pursuant to Section V (C) of this Judgment; 

(E) Granting to, enforcing against, col- 
lecting any monies from, or negotiating with 
any motion picture theatre exhibitor con- 
cerning any motion picture performance 
rights; 

(F) Instituting or threatening to insti- 
tute, Or maintaining or continuing any suit 
cr proceeding against (1) any motion pic- 
ture theatre exhibitor for copyright infringe- 
ment relating to motion picture performance 
rights or against (2) any user for copyright 
infringement of any musical composition not 
contained in the ASCAP repertory. After 
the preparation of the list required to be 
maintained by Section XIV herein, the rep- 
ertory shall be deemed to consist of only 
those compositions appearing on such list; 


(G) Restricting the right of any member 
to withdraw from membership in ASCAP at 
the end of any fiscal year upon (1) giving 
three months’ advance written notice to 
ASCAPR, and (2) agreeing that his resigna- 
tion shall be subject to any rights or obliga- 
tions existing between ASCAP and _ its 
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licensees under then existing licenses and to 
the rights of the withdrawing member ac- 
cruing under such licenses; 


(H) Asserting or exercising any right or 
power to restrict from public performance 
for profit by any licensee of ASCAP any 
composition in order to exact additional 
consideration for the performance thereof, 
or for the purpose of permitting the fixing 
or regulating of fees for the recording or 
transcribing of such composition. Nothing 
in this Subsection shall be construed to pre- 
vent ASCAP, when so directed by the mem- 
ber in interest in respect of a musical 
composition, from restricting performances 
of a composition in order reasonably to pro- 
tect the composition against indiscriminate 
performances, or the value of the public per- 
formance for profit rights therein, or the 
dramatic performing rights therein, or to 
prevent ASCAP from restricting perform- 
ances of a composition so far as may be 
reasonably necessary in connection with any 
claim or litigation involving the performing 
rights in any such composition. 


V 
[License Issuance Requirements | 


Defendant ASCAP is hereby ordered and 
directed to issue, upon request, licenses for 
rights of public performance of compositions 
in the ASCAP repertory as follows: 


(A) To a radio broadcasting network, 
telecasting network or wired music service 
(as illustrated by the organization known 
as “Muzak’’), on terms which authorize the 
simultaneous and so-called “delayed” per- 
formance by broadcasting or telecasting, or 
simultaneous performance by wired music 
service, as the case may be, of the ASCAP 
repertory by any, some or all of the stations 
in the United States affiliated with such 
radio network or television network or by 
all subscriber outlets in the United States 
affliated with any wired music service and 
do not require a separate license for each 
station or subscriber for such performances; 


(B) To a manufacturer, producer or dis- 
tributor of a transcription or recordation of 
a composition in ASCAP’s repertory which 
is or shall be recorded for performance on 
specified commercially sponsored radio pro- 
grams or television programs, as the case 
may be, on an electrical transcription or on 
other specially prepared recordation in- 
tended for radio broadcasting or for televi- 
sion broadcasting purposes (or to any 
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advertiser or advertising agency on whose 
behalf such transcription or recordation 
shall have been made) of the right to author- 
ize the broadcasting, by radio or by televi- 
sion, as the case may be, of the recorded 
composition by means of such transcription 
or recordation by all radio stations or tele- 
vision stations in the United States enu- 
merated by the licensee, without requiring 
separate licenses for such enumerated sta- 
tions for such performance; 

(C) To any person engaged in producing 
motion pictures (herein referred to as a 
“motion picture producer”), so long as 
ASCAP shall not have divested itself of 
such rights, a single license of motion pic- 
ture performance rights covering the United 
States, its territories and possessions, with- 
out requiring further licenses. Such single 
license shall be issued in accordance with 
the following requirements and in accord- 
ance with all other provisions of this Judg- 
ment not inconsistent therewith: 

(1) Such license shall be limited to pic- 
tures produced or in production not later 
than one year after the effective date of the 
license, and shall not make any charge for 
any performance occurring prior to the date 
of this Judgment; 

(2) Upon written request of any motion 
picture producer such licenses shall be is- 
sued in a “per film” basis for the compositions 
in such film which are in the ASCAP reper- 
tory; 

(3) All licenses of motion picture per- 
formance rights under this Subsection (C) 
shall be negotiated with and issued to indi- 
vidual motion picture producers, and not on 
an “industry-wide” basis; 

(4) Where within a period of nineteen 
(19) months prior to the entry of this Judg- 
ment a motion picture producer has ob- 
tained a license for motion picture performance 
rights directly from members of ASCAP 
and has paid a separately stated amount 
therefor, such licenses issued by ASCAP 
covering motion picture performance rights 
shall, at the request of such producer, in- 
clude the rights conveyed by the previous 
license, in which event ASCAP shall allow 
the motion picture producer a credit against 
the amount otherwise payable, equal to the 
amount paid under the previous license; 


(5) No writer or publisher member of the 
Board of Directors of ASCAP shall par- 
ticipate in or vote on any question relating 
to the negotiation, execution, performance 
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or enforcement of any such license where 
such member at the time, directly or indi- 
rectly, has any pecuniary interest in any 
motion picture producer, in any subsidiary 
or affiliate of any motion picture producer, 
or in any contractual relationship with any 
such producer. 


VI 
[Non-Exclusive Licenses] 


Defendant ASCAP is hereby ordered and 
directed to grant to any user making written 
application therefor a non-exclusive license 
to perform all of the compositions in the 
ASCAP repertory. Defendant ASCAP shall 
not grant to any user a license to perform 
one or more specified compositions in the 
ASCAP repertory, unless both the user and 
inember or members in interest shall have 
requested ASCAP in writing so to do, or 
unless ASCAP, at the written request of the 
prospective user shall have sent a written 
notice of the prospective user’s request for 
a license to each such member at his last 
known address, and such member shall have 
failed to reply within thirty (30) days there- 
after. 


VII 
[License Fees] 


Defendant ASCAP, in licensing rights for 
public performance for radio broadcasting 
and telecasting, is hereby: 

(A) Enjoined and restrained from issuing 
any license, the fee for which 


(1) in the case of commercial programs, 
is based upon a percentage of the income 
received by the licensee from programs 
which include no compositions in the 
ASCAP repertory, or 
(2) in the case of sustaining programs, 
does not vary in proportion either (a) to 
the performance of compositions in the 
ASCAP repertory during the term of the 
license, or (b) to the number of programs 
on which such .compositions or any of 
them are performed, 
unless the radio broadcaster or telecaster to 
whom such license shall be issued shall de- 
sire a license on either or both of such bases; 

(B) Ordered and directed to issue to any 
unlicensed radio or television broadcaster, 
upon written request, per program licenses, 
the fee for which 

(1) in the case of commercial programs, 
is, at the option of ASCAP, either (a) 
expressed in terms of dollars, requiring 
the payment of a specified amount for 
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each program in which compositions in 
the ASCAP repertory shall be performed, 
or (b) based upon the payment of a per- 
centage of the sum paid by the sponsor of 
such program for the use of the broadcast- 
ing or telecasting facilities of such radio 
or television broadcaster, 

(2) in the case of sustaining programs, 
is at the option of ASCAP, either (a) ex- 
pressed in terms of dollars, requiring the 
payment of a specified amount for each 
program in which compositions in the 
ASCAP repertory shall be performed, or 
(b) based upon the payment of a percent- 
age of the card rate which would have 
been applicable for the use of its broad- 
casting facilities in connection with such 
program if it had been commercial, and 

(3) subject to the other provisions of 
Section VIII, takes into consideration the 
economic requirements and situation of 
those stations having relatively few com- 
mercial announcements and a relatively 
greater percentage of sustaining programs, 
with the objective that such stations shall 
have a genuine economic choice between 
per program and blanket licenses; 


(C) Enjoined and restrained from requir- 
ing or influencing the prospective licensee to 
negotiate for a blanket license prior to nego- 
tiating for a per program license. 


VIII 
[Discrimination in Fees] 


Defendant ASCAP, in fixing its fees for 
the licensing of compositions in the ASCAP 
repertory, is hereby ordered and directed to 
use its best efforts to avoid any discrimina- 
tion among the respective fees fixed for the 
various types of licenses which would de- 
prive the licensees or prospective licensees 
of a genuine choice from among such various 
types of licenses. 

Ix 


[Court Determination of Reasonable Fee] 


(A) Defendant ASCAP shall, upon receipt 
of a written application for a license for the 
right of public perforinance of any, some or 
all of the compostions in the ASCAP reper- 
tory, advise the applicant in writing of the 
fee which it deems reasonable for the license 
requested. If the parties are unable to agree 
upon a reasonable fee within sixty (60) days 
from the date when such application is re- 
ceived by ASCAP, the applicant therefor 
may forthwith apply to this Court for the 
determination of a reasonable fee and ASCAP, 
shall, upon receipt of notice of the filing of 
such application, promptly give notice there- 
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of to the Attorney General. In any such 
proceeding the burden of proof shall be on 
ASCAP to establish the reasonableness of 
the fee requested by it. Pending the com- 
pletion of any such negotiations or proceed- 
ings, the applicant shall have the right to 
use any, some or all of the compositions in 
the ASCAP repertory to which its applica- 
tion pertains, without payment of any fee 
or other compensation, but subject to the 
provisions of Subsection (B) hereof, and to 
the final order or judgment entered by this 
Court in such proceeding; 

(B) When an applicant has the right to 
perform any composition in the ASCAP 
repertory pending the completion of any 
negotiations or proceedings provided for in 
Subsection (A) hereof, either the applicant 
or ASCAP may apply to this Court to fix 
an interim fee pending final determination 
of what constitutes a reasonable fee. If the 
Court fixes such interim fee, ASCAP shall 
then issue and the applicant shall accept a 
license providing for the payment of a fee 
at such interim rate from the date of the 
filing of such application for interim fee. 
If the applicant fails to accept such license 
or fails to pay the interim fee in accordance 
therewith, such failure shall be ground for 
the dismissal of his application. Where an 
interim license has been issued pursuant to 
this Subsection (B), the reasonable fee finally 
determined by this Court shall be retro- 
active to the date the applicant acquired the 
right to use any, some or all of the composi- 
tions in the ASCAP repertory pursuant to 
the provisions of this Section IX; 


(C) When a reasonable fee has been finally 
determined by this Court, defendant ASCAP 
shall be required to offer a license at a com- 
parable fee to all other applicants similarly 
situated who shall thereafter request a license 
of ASCAP, but any license agreement which 
has been executed without any Court inter- 
vention between ASCAP and another user 
similarly situated prior to such determina- 
tion by the Court shall not be deemed to be 
in any way affected or altered by such deter- 
mination for the term of such license agree- 
ment; 

(D) Nothing in this Section IX shall pre- 
vent any applicant or licensee from attacking 
in the aforesaid proceedings or in any other 
controversy the validity of the copyright of 
any of the compositions in the ASCAP reper- 
tory nor shall this Judgment be construed 
as importing any validity or value to any of 
said copyrights. 
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x 
[Voting Requirements] 


No officer or director of ASCAP, or any 
person acting on its behalf, shall participate 
in or vote on any question relating to any 
transaction or negotiation involving ASCAP 
and a licensee, or prospective licensee, where 
such officer, director, or other person has 
any pecuniary interest in such licensee or 
prospective licensee, or in any subsidiary or 
affiliate thereof, or in any contractual rela- 
tionship with any such licensee or prospective 
licensee. 


XI 
[Distribution of Monies] 


Defendant ASCAP is hereby ordered and 
directed to distribute to its members the 
monies received by licensing rights of public 
performance on a basis which gives primary 
consideration to the performance of the com- 
positions of the members as indicated by 
objective surveys of performances (exclud- 
ing those licensed by the member directly) 
periodically made by or for ASCAP. 


XII 
[Changes in Articles Required] 


Defendant ASCAP is hereby ordered and 
directed, within three months after the entry 
of this Judgment, to provide in its Articles 
of Association, effective as of the date of 
this Judgment, that ASCAP’s members be 
prohibited from: 

(A) At any time, while a member of 
ASCAP or thereafter instituting, or threaten- 
ing to institute, or maintaining or continuing 
any suit or proceeding for acts of copyright 
infringement relating to motion picture per- 
formance rights (1) alleged to have occurred 
prior to the date of this Judgment, or (2) 
where corresponding synchronization rights 
have been granted prior to the date of this 
Judgment; 

(B) While a member of ASCAP, grant- 
ing a synchronization of recording right for 
any musical composition to any motion pic- 
ture producer unless the member or members 
in interest or ASCAP grants corresponding 
motion picture performance rights in con- 
formity with the provisions of this Judgment. 


IMU 
[Classification of Members] 


In order to insure a democratic adminis- 
tration of the affairs of defendant ASCAP, 
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and to assure its members an opportunity 
to protect their rights through fair and im- 
partial hearings based on adequate informa- 
tion, defendant ASCAP is hereby ordered 
and directed to provide in its Articles of 
Association: 

(A) That the members of the Board of 
Directors shall be elected by a membership 
vote in which all author, composer and pub- 
lisher members shall have the right to vote 
for their respective representatives to serve 
on the Board of Directors. Due weight may 
be given to the classification of the member 
within ASCAP in determining the number 
of votes each member may cast for the 
election of directors. Elections for the entire 
membership of the Board of Directors shall 
take place annually or every two years. The 
Board of Directors shall, as far as practi- 
cable, give representation to writer members 
and publisher members with different parti- 
cipations in ASCAP’s revenue distribution; 

(B) That the general basis of member 
classification for voting and revenue distri- 
bution purposes shall be set forth in writing 
and shall be made available to any member 
upon request; 

(C) That any member may appeal from 
the final determination of his classification 
by any ASCAP committee or board to an 
impartial arbiter or panel; 

(D) That records be maintained by the 
officers, committees, or boards of ASCAP, 
and the impartial arbiters or panels referred 
to in Subsection (C) of this Section dealing 
with the classification of members and dis- 
tribution of revenues, which will adequately 
apprise the respective members of the deter- 
minations made and actions taken by such 
officers, committees and boards of ASCAP, 
and arbiters or panels as to such members 
and the basis therefor. 


XIV 
[Public Inspection of Repertory] 


Immediately following entry of this Judg- 
ment, defendant ASCAP shall upon written 
request from any prospective user inform 
such uses whether any compositions specified 
in such request are in the ASCAP repertory, 
and make available for public inspection such 
information as to the ASCAP repertory as 
it has. Defendant ASCAP is furthermore 
ordered and directed to prepare within two 
years, and to maintain and keep current 
and make available for inspection during 
regular office hours, a list of all musical 
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compositions in the ASCAP repertory, which 
list will show the title, date of copyright 
and the author, composer and current pub- 
lisher of each composition. 


XV 
[Membership Requirements] 


Defendant ASCAP is hereby ordered and 
directed to admit to membership, non-parti- 
cipating or otherwise, 


(A) Any composer or author of a copy- 
righted musical composition who shall have 
had at least one work of his composition or 
writing regularly published; 

(B) Any person, firm, corporation or part- 
nership actively engaged in the music pub- 
lishing business, whose musical publications 
have been used or distributed on a com- 
mercial scale for at least one year, and who 
assumes the financial risk involved in the 
normal publication of musical works. 


XVI 
[Compliance] 


For the purpose of securing compliance 
with this Amended Final Judgment, duly 
authorized representatives of the Department 
of Justice shall, upon the written request of 
the Attorney General or an Assistant At- 
torney General, and on reasonable notice to 
defendant, be permitted (a) reasonable access, 
during the office hours of said defendant, to 
all books, ledgers, accounts, correspondence, 
memoranda, and other records and docu- 
ments in the possession or under the control 
of said defendant, relating to any of the 
matters contained in this Amended Final 
Judgment; (b) subject to the reasonable 
convenience of said defendant and without 
restraint or interference from it, to interview 
officers or employees of said defendant, who 
may have counsel present, regarding any 
such matters; and said defeadant, on such 
request, shall submit such reports in respect 
of any such matters as may from time to 
time be reasonably necessary for the proper 
enforcement of this Judgment, provided, how- 
ever, that information received by the means 
permitted in this Section XVI shall not be 
divulged by any representative of the De- 
partment of Justice to any person other than 
a duly authorized representative of the De- 
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partment of Justice, except in the course of 
legal proceedings in which the United States 
is a party or as otherwise required by law. 


XVII 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this Amended Final Judgment to make 
application to the Court for such further 
orders and directions as may be necessary 
or appropriate in relation to the construction 
of or carrying out of this Judgment, for the 
modification thereof, for the enforcement of 
compliance therewith and for the punish- 
ment of violations thereof. 


It is expressly understood, in addition to 
the foregoing, that the plaintiff may, upon 
reasonable notice, at any time after five (5) 
years from the date of entry of this Amended 
Final Judgment apply to this Court for the 
vacation of said Judgment, or its modifica- 
tion in any respect, including the dissolution 
of ASCAP (and any time within two (2) 
years from said date apply to this Court 
for the vacation or modification of Section 
V (C) hereof). During the applicable periods 
specified above, defendant ASCAP is hereby 
ordered and directed to conduct its affairs, 
including the making of agreements to ac- 
quire or license the rights of public perform- 
ance, sO as not unreasonably to complicate 
or delay the enforcement of any such further 
relief requested by plaintiff and granted by 
this Court pursuant to the terms of this 
Section. 

XVIII 


[Effective Date] 


This Amended Final Judgment shall be- 
come effective from the date of entry hereof, 
except that the provisions of Sections IV 
(G), XIII and XV shall become effective 
three months after the date of entry hereof, 
and the provisions of Section XI shall become 
effective eight months after the date of entry 
hereof. This Amended Final Judgment super- 
sedes the Civil Decree and Judgment entered 
herein on March 4, 1941, but shall not be 
construed to make proper or lawful or sanction 
any acts which occurred prior to the date 
hereof which were enjoined, restrained or 
prohibited by said Civil Decree and Judg- 
ment of March 4, 1941. 
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[] 62,596] United States v. Northeast Texas Chapter, National Electrical Contractors 
Ass’n, et al. 


In the United States Court of Appeals for the Fifth Circuit, No. 12723. March 24, 1950. 


Appeal from the United States District Court for the Northern District of Texas, 
T. WHITFIELD DAvipson, Judge. Reversed and Remanded. 


Sherman Antitrust Act 


Sufficiency of Indictments—Statement of Essential Facts—Allegation of Unlawful 
Character of Agreements.—As against the requirement that the allegations of an indict- 
ment be sufficiently definite to permit the preparation of an answer and defense, and to 
permit the plea of jeopardy on a well-defined offense as a bar to subsequent trial, there 
is nothing faulty in allegations of agreements fixing prices and terms of sale of electrical 
equipment, prohibiting operations in more than one phase of a business, providing for 
the boycott of manufacturers selling direct to consumers, preventing contracts for labor 
alone unless fictitious sale profits are included, and providing for submission and stabiliza- 
tion of large bids. Such allegations are not a mere restatement of the antitrust act, but 
constitute a statement of essential facts which gives clear indication of the character of 
the illegality claimed to exist in the agreement. 


See the Sherman Act annotations, Vol. 1, J 1630.351. 


For the plaintiff: Herbert A. Bergson, Assistant Attorney General; Edward Kenney, 
Special Assistant to the Attorney General; Donald P. McHugh, Attorney, Department 
of Justice, all of Washington, D. C.; Frank B. Potter, U. S. Attorney, Fort Worth, Texas. 


For the defendants: W. B. Harrell, Alex F. Weisberg, Nash R. Adams, J. L. Lan- 
caster, Jr., Chandler Lloyd, J. P. Rice, Russell V. Rogers, Jr.. George S. Wright, and 
Logan Ford, all of Dallas, Texas. 


Reversing and remanding a decision of the United States District Court, 1948-1949 
TRADE CASES { 62,416. 


Before HutcHeson, Chief Judge, and WALLER and RUSSELL, Circuit Judges. 


[Indictment Attacked on Sufficiency | tended, the indictment in neither count con- 
tained a plain and definite statement of 
essential facts constituting the offense 
charged, and because it was not, as required 
by the Constitution and Rule 7 c of the 
Federal Rules of Criminal Procedure, suf- 
ficiently definite to inform the defendants 
of the nature of the charge or enable them 
to prepare their defenses, or to plead an 
acquittal or conviction in bar because of 
its failure to allege either the factual basis 
relied upon by the Government, the man- 
ner or time of any joinder of any defendant 
into the conspiracy, or the nature or means 
by which it was intended to be, or was, 
effectuated. The several motions further 
asserted a misjoinder of parties and a mis- 


Per CurtAmM: By this appeal the Govern- 
ment challenges the correctness of the trial 
Court’s ruling dismissing an indictment 
charging named electrical jobbers and elec- 
trical contractors, the Northeast Texas 
Chapter of the National Electrical Con- 
tractors Association, and its managers, in 
the Dallas, Texas, area with having engaged 
in a combination and conspiracy in restraint 
of trade and commerce among the several 
States in electrical equipment and services 
in violation of section 1 of the Sherman 
Act. The two count indictment in the first 
count, charges all defendants with having 
entered into the illegal combination, while 


the second charges only the Contractor “°° Rolled 
Association, its manager and the electrical joinder of offenses, as well as the objection 


contractors. Separately, but by motions pre- that the indictment failed on its face to 
senting substantially the same objections, show a restraint of commerce within the 
those who may be denominated the jobber meaning of the Sherman Act. Each group 
group and the contractor group moved to of defendants likewise moved for severance 
dismiss the indictment because, as con- of parties and charges upon the separate 
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counts upon the ground that in view of the 
nature of the charge and the fact that two 
conspiracies were charged, in which the de- 
fendants were not the same, a joint trial 
would “confuse and bewilder the jury.” 
The trial Court, in an opinion dismissing 
the indictment, appareritly predicated his 
order upon the failure of the indictment 
to comply with the pertinent parts of Rule 
7 c of the Federal Rules of Criminal Pro- 
cedure, and because of his view that preju- 
dice might result from one trial of all 
defendants upon two counts of the indictment 
charging separate conspiracies. The Gov- 
ernment urges that the indictment not only 
clearly states the essential facts charged to 
constitute the illegal conspiracies, but also 
that these facts show a violation of the 
criminal statute, and while denying that 
there is any misjoinder of parties or of 
prejudicial accusations, urges that even if 
this view be incorrect, it would be ground 
for severance or election rather than for 
dismissal. 


[Facts Clearly Stated] 


We agree with the Government’s con- 
tentions. We are not at all impressed with 
the argument that there is confusion and 
uncertainty as to the allegations of the 
indictment. The facts which it is claimed 
constitute the offense charged are clearly 
set forth. The question is rather whether 
these allegations actually charge an offense, 
that is, whether the agreements alleged to 
have been entered into, in the light of other 
facts alleged in the indictment, constitute a 
combination or conspiracy which is a viola- 
tion of the Sherman Anti Trust Act. If 
they do, the absence of other and additional 
direct allegations that the acts were intended 
to or did illegally restrain commerce, of 
which much is made in the defendants’ 
argument, would not require a dismissal of 
the indictment. 


[Defendants’ Share of Business Large] 


The indictment charges that in their re- 
spective capacities as jobbers of electrical 
equipment and electrical contractors (and 
these capacities and terms are fully defined), 
the defendant electrical contractors per- 
formed a substantial amount of the total 
commerce carried on in connection with the 
sales of electrical equipment to consumers 
and the installation, alteration or repair of 
electrical systems in the Dallas area. Dur- 


{@ 62,596 


ing the year 1946, the members of the de- 
fendant Northeast Texas Chapter of the 
National Electrical Contractors Association 
did a gross business of approximately five 
million two hundred fifty thousand dollars. 
Over seventy-five per cent of the electrical 
equipment sold by electrical contractors in 
the Dallas area and over seventy-five per 
cent of that sold by the defendant electrical 
contractors in that area is produced outside 
the State of Texas and shipped in interstate 
commerce from the points of manufacture 
to the Dallas area. The defendant electrical 
jobbers sold a substantial amount of the 
total electrical equipment sold to contractors 
in the Dallas area, and during the year 1946 
did a gross business of approximately six 
million dollars in that area, of which over 
seventy-five per cent was produced at fac- 
tories outside of Texas and shipped in inter- 
state commerce from said factories to the 
Dallas area. Further, the defendant con- 
tractors purchased substantial amounts of 
electrical equipment to be resold by them in 
connection with the installation, alteration 
or repair of electrical systems in the Dallas 
area from manufacturers located outside of 
Texas, and from jobbers located in the 
Dallas area who purchased the equipment 
from manufacturers who shipped the same 
on instructions from the jobbers direct from 
the factories to the defendant electrical con- 
tractors at their job sites. The defendants 
have been engaged in a combination and 
conspiracy in restraint of this aforesaid 
trade and commerce among the several 
states in electrical equipment and services in 
violation of the statute, which conspiracy 
consisted of a continuing agreement and 
concert of action among them, the substan- 
tial terms of which have been and are that 
the 


“Defendants agree that defendant elec- 
trical jobbers will not sell lighting fixtures 
direct to consumers unless said jobbers 
include in their sales price a commission 
to be paid the defendant electrical con- 
tractors; 

“Defendants agree that no corporation, 
firm, partnership, or individual shall op- 
erate both as an electrical jobber and an 
electrical retailer and that defendant elec- 
trical contractors will boycott any such 
corporation, firms, partnership, or indi- 
vidual so operating; 

“Defendants agree that defendant elec- 
trical contractors will buy electrical equip- 
ment only from local jobbers including 
the defendant electrical jobbers; 
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“Defendants agree upon terms and prices 
for the sale of lighting fixtures by the 
defendant jobbers and contractors.” 


The defendants have done the things afore- 
said which they conspired to do. Jurisdic- 
tion and venue are properly alleged. 


The second count adopts as to the de- 
fendant electrical contractors group each 
allegation of the first count, and alleges in 
similar terms the combination and conspir- 
acy which in this count is said to consist 
of agreement and concert of action that the 


“Defendants agree that defendant elec- 
trical contractors will not hang lighting 
fixtures purchased by consumers direct 
from electrical jobbers and that said con- 
tractors will boycott electrical jobbers 
who sell direct to consumers; 

“Defendants agree that defendant elec- 
trical contractors will not enter into con- 
tracts with owners or builders to supply 
only the labor required in the installation, 
alteration or repair of electrical systems 
unless such owners or builders will pay 
an additional sum representing a substan- 
tial portion or all of the profit said de- 
fendant electrical contractors would have 
realized if the electrical equipment had 
been supplied by them; 

“Defendants agree to stabilize bid quo- 
tations by establishing a so-called ‘Big 
Registration System’ under the terms of 
which each of the defendant electrical 
contractors agrees that in advance of sub- 
mitting any bid in excess of $1,000 he 
will report his intention to submit such 
bid to defendant Lawrence Martin and 
to pay a fine to defendant Northeast Texas 
Chapter, NECA, for failure to so report.” 


These defendants have done the things 
which as above alleged they conspired and 
agreed to do. Jurisdiction and venue are 
properly alleged. 


[Alleged Vagueness Not Found] 


We think it unnecessary to discuss in 
detail each of the points of error presented 
by the Government and the counter points 
urged by the defendants in opposition there- 
to. There is no room for actual doubt upon 
the part of the defendants of the nature of 
the illegal agreements charged against them, 
and thus enable them to identify what is 
claimed are the terms of the conspiracy. 
They are therefore able to prepare for de- 
fense, and if necessary later to plead former 
jeopardy. The indictment charges viola- 
tions of the statute. It goes beyond a 


Trade Regulation Reports 


charge of conspiracy in restraint of trade 
in the mere words of the statute, and in 
DaLacraphl 22 cara Dwi wandads Ob etiemmamsn 
count, and paragraph 27 a, b and c of the 
second count, allege agreements which le- 
gally, and logically could, depending upon 
the evidence, show an agreement which con- 
templated an unreasonable restraint of trade. 
Under the circumstances alleged, the price 
fixing agreements and illegal inclusion of 
profits not related to the usual trade, are 
illegal. Likewise may be the boycott of 
those who will not operate in accordance 
with the plan contemplated by the alleged 
agreement. Agreement upon prices and 
terms for the sale of lighting fixtures may 
likewise be shown to be illegal. In the 
very nature of the trade and commerce al- 
leged, these agreements, some per se, and 
others as a matter of fact, constitute an 
illegal restraint upon interstate commerce, 
and an additional allegation to this effect 
would likely present only a conclusion of 
law subject to further objection on the part 
of the defendants. What has just been said 
as to the agreements charged in the first 
count, is likewise applicable to those charged 
in the second and is based upon principles 
already well established in such cases. U. S. 
v Socony-Vacuum Oil Co., 310 U. S. 150 (p. 
224, n. 59); Eastern States Lumber Associa- 
tion v. United States, 234 U. S. 600; Montague 
v. Lowry, 193 U. S. 38; Fashion Originators 
Guild v. Federal Trade Commussion, 114 F. 
Peel (0) BubGly IVA Wis Seu, 


[Joinder of Offenses Authorized] 


The joinder of offenses and of defendants 
is authorized by the provisions of Rule 8 
of the Rules of Criminal Procedure, and 
such joinder therefore afforded no basis for 
dismissal of the indictment. If the trial 
Court by his statements with reference to 
prejudice resulting from a joint trial was 
lead to dismiss the indictment, he adopted 
the wrong procedure and should have rather 
applied the provisions of Rule 14 of the 
Rules of Criminal Procedure. The matter 
of either separate trial or election as to the 
offenses set forth in the two counts is for 
the determination of the trial Court in the 
exercise of his legal discretion as justice 
may require. The same is likewise true as 
to the request for information in the nature 
of a bill of particulars. As to these matters 
we are not called upon to express any 
opinion at this time. 
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We have noticed, but reject, the conten- 
tions of the appellees, defendant electrical 
contractors, that the transactions complained 
of are not such as to directly affect, or 
tend to affect, restraint upon interstate 
commerce, and their contention that under 
the definition and language of the indictment 
the transaction with reference to lighting 
fixtures are not included within the indict- 
ment definition of electrical equipment, as 
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well as that by the terms of the indictment 
there is a difference between electrical sys- 
tems and electrical equipment. 


[Reversed and Remanded | 
The judgment of the trial Court ordering 
the dismissal of the indictment is set aside 
and the cause remanded for further and not 
inconsistent proceedings. 
Judgment Reversed. 


[62,597] United States v. The Lorain Journal Co., Samuel A. Horvitz, Isadore 
Horvitz, D. P. Self, and Frank Malloy. 


In the District Court of the United States for the Northern District of Ohio, Eastern 
Division. Civil Action No. 26823. February 15, 1950. 


Sherman Antitrust Act 


Interrogatories—Motions to Produce—Public Policy Against Revealing Names of 
Informers.—The public policy which demands secrecy as to the names of informers 
in order to safeguard their cooperation with the government requires that interrogatories 
requesting them be denied. Such denial is proper especially where the names will be 
of no value in the framing of issues or the preparation of a defense, and where protection 
can be given the defendant by court order if sudden disclosure of the names by the 
government during trial may constitute harmful surprise. A similar polciy demands 
that the names of government investigators not be disclosed by order of the court. 


See the Sherman Act annotations, Vol. 1, { 1610.3515, 1610.391. 


For the plaintiff: Don C, Miller, U. S. Attorney, Cleveland, Ohio; Victor H. Kramer, 
Special Assistant to the Attorney General, Washington, D. C.; Robert B. Hummel, Acting 
Chief of Great Lakes Office of Department of Justice, Cleveland, Ohio. 


For the defendants: 
Amicus Curiae: 


Parker Fulton, Cleveland, Ohio. 
Elisha Hanson, Washington, D. C. 


For earlier opinion in same case, see {| 62,531. 


[Broad Discovery Sought] 


Freep, J.: [Digest] The instant action is 
a civil suit based on charged violations of 
the Sherman Anti-trust Act. The chal- 
lenged interrogatories and “motion for an 
order to produce” seek discovery of the 
names of the persons who complained to or 
were interviewed by the representatives of 
the Government; the memoranda of those 
interviews made by the representatives of 
the Government or any signed statements 
obtained by them; the names of the investi- 
gatory agents of the Government; and, 
finally, a demand to see every scrap of paper 
in any Government file having any relation 
whatsoever to the investigation made and 
the complaint filed. 


[Protection of Informer Requires 
Secrecy] 


The effect to obtain the names and state- 
ments of those who discussed the matter 


{| 62,597 


with, complained to, or were interviewed 
by the representatives of the Government 
must fail. A similar line of inquiry was 
refused in U. S. v. Kohler, 9 F. R. D, 289, 
on the grounds of public policy and in the 
exercise of judicial discretion. The princi- 
ple involved was the protection from dis- 
closure of the identity of informers to the 
Government of violations of statutes de- 
signed to prevent public wrong, even though 
the vindication of the statute is in the form 
of a civil suit. The Court is at a loss to 
see how the information sought by defend- 
ants can be of any real assistance in the 
further crystallization of issues or in prep- 
aration for trial. In the event that the 
identity of such informants or the substance 
of their communication is voluntarily dis- 
closed by the Government at trial, an order 
of the Court at that time can prevent any 
harm to defendants that might arise from 
such sudden confrontation, 
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While the identity of investigatory agents 
of the Government does not need conceal- 
ment for the reasons governing the refusal 
to allow discovery of the identity of in- 
formers, such disclosure may well impair 
their usefulness in the present and in other 
investigations. The enforcement of the law 
would be seriously impeded if agents were 
required to operate in a goldfish bowl and 
they should not be compelled to do so un- 
less the interests of justice clearly com- 
mand it. 


[Demand for Documents too Inclusive] 


Interrogatories Nos, 37 and 38 and the 
companion motion to produce are so all- 
inclusive that they encompass matters 
already determined to be outside the scope 
of discovery and matters for whose pro- 
duction no good cause is apparent, has been 
shown, or perhaps can be shown. It is not 
for the Court to redraft the demand to fit 
the permissible limits of inquiry. 


All objections will be sustained. 


[] 62,598] Tivoli Realty, Inc. v. Paramount Pictures, Inc., et al. I. B. Adelman v. 
Paramount Pictures, Inc., et al. 


In the United States District Court for the District of Delaware. Civil Actions 


Nos. 1077 and 1109. February 14, 1950. 


Sherman Antitrust Act 


Transfer of Cause for Trial—Where Action “Might Have Been Brought”—Venue, 
Not Jurisdiction, Required in Transferee District—A civil antitrust action against several 
defendants cannot be transferred to another district for trial unless all the defendants 
reside or do business in the district to which transfer is sought. The words of the 
statute authorizing transfer to any district in which the action might originally have 
been brought mean that venue must properly have been available there, and it is not 
sufficient that such transferee district might have had jurisdiction. As a consequence, 
the agreement of defendants, not doing business in Texas, to waive their jurisdictional 
defense and stand trial there is not a sufficient basis on which a Delaware court may 
transfer a cause, since such consent does not change the fact that venue is still lack- 
ing in Texas. 


See the Sherman Act annotations, Vol. 1, § 1610.2801, 1640.121, 1640.291; Clayton Act 
annotations, Vol. 1, 2024.19, 2036.76. 


For the plaintiffs: John Van Brunt (Killoran & Van Brunt), Wilmington, Delaware; 
Thurman Arnold (Arnold, Fortas & Porter), Washington, D. C.; Irving L. Goldberg 
(Thompson, Meek & Goldberg), Dallas, Texas. 


For the defendants: Caleb S. Layton (Richards, Layton & Finger), Wilmington, 
Delaware, and George S. Wright and Joseph Irion Worsham, Dallas, Texas, for Inter- 
state Circuit, Inc. and Texas Consolidated Theatres, Inc., Paramount Pictures, Inc. and 
Paramount Film Distributing Corp.; Ayres J. Stockly (Hastings, Stockly, Walz & Wise), 
Wilmington, Delaware, for Twentieth Century-Fox Film Corp., Columbia Pictures Corp. 
and United Artists Corp.; Hugh M. Morris and S. Samuel Arsht (Morris, Steel, Nichols 
& Arsht), Wilmington, Delaware, for Universal Pictures Co., Inc., Universal Film 
Exchanges, Inc., Warner Bros. Pictures, Inc. and Warner Bros. Pictures Distributing 
Corp.; Richard F. Corroon (Southerland, Berl & Potter), Wilmington, Delaware, for 
Loew’s Inc., Radio-Keith-Orpheum Corp. and RKO Radio Pictures, Inc. 


For earlier opinion in same case, s¢e 1948-1949 TRapE CASEs {] 62,327. 


Ropney, District Judge: [Digest] These 
are companion cases brought under the 
Sherman Anti-Trust Act and the Clay-- 
ton Act. ¥ 

There are 14 corporate defendants, ter 


fendants are doing business, and hence to 
be found, in Texas, but that five defendants 
are not amenable to process in Texas. 


[Transfer to Texas Asked] 


of which are Delaware corporations and four 
New York corporations doing business in 
Delaware. It appears that nine of the de- 
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There are now pending before the court 
certain preliminary motions, including mo- 
tions to transfer these actions to the United 
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States District Court for the appropriate 
District of Texas pursuant to section 
1404 (a) of the Judicial Code. This opinion 
is confined to a consideration of the ques- 
tions raised by the motions to transfer. 


The first question to be determined is 
whether the District Court for the appro- 
priate District of Texas is a court to which 
these actions may properly be transferred 
under the terms of section 1404 (a) of the 
Judicial Code. That section reads: 


“For the convenience of parties and 
witnesses, in the interest of justice, a dis- 
trict court may transfer any civil action 
to any other district or division where it 
might have been brought.” 


The venue provision of the antitrust laws 
which is applicable here is found in 15 
U.S.C. A. Sec. 22, and is as follows: 


“Any suit, action or proceeding under 
the antitrust laws against a corporation 
may be brought not only in the judicial 
district whereof it is an inhabitant, but 
also in any district wherein it may be 
found or transacts business; and all proc- 
ess in such cases may be served in the 
district of which it is an inhabitant, or 
wherever it may be found.” See also 15 


We Sh Gr Sect 1s 


There is no question that all fourteen 
defendants are properly suable in this dis- 
trict. Plaintiff contends, however, that five 
of the defendants are not only not “inhabi- 
tants” of Texas, but neither can be found 
in Texas nor transact business there, and 
that the actions could not consequently have 
been originally brought against all the de- 
fendants in any District Court in Texas. 


[Defendants Waive Jurisdictional 
Defense] 


The defendants’ answer to this contention 
is two-fold. They say (1) that the five 
mentioned defendants are, like the remain- 
der, amenable to suit in Texas, and (2) that 
the'statute15°UWS:, GouA? Seegotic merely 
a venue statute which involves a personal 
privilege which any defendant is at liberty 
to waive, and that the defendants here have 
agreed to waive this privilege by joining 
in the motion to transfer. 

It is stated in the Reviser’s Notes ap- 
pended to 28 U.S. C. A. that subsection_(a) 
of section 1404 of the Judicial Code-‘‘was 
drafted in accordance with the doctrine of 
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forum non conveniens, permitting transfer to 
a more convenient forum, even though the 
venue is proper. * * *” In attempting 
to determine the scope of section 1404 (a), 
and more particularly to construe the words 
“in which it might have been brought,” re- 
course must, therefore, be had to the estab- 
lished law relating to the doctrine of forum 
non convemiens. 


It is fundamental that “in all cases in 
which the doctrine of “forwm non con- 
ventens” comes into play, it presupposes at 
least two forums in which the defendant is 
amenable to process. * * *” 


[Transferee District Must be District 
of Proper Venue] 


If it is true that the new transfer statute 
is essentially a codification of the “forum 
non convemens” doctrine, with the important 
modification that actions may be transferred 
instead of being dismissed, I find it difficult 
to escape the conclusion that the district to 
which it is sought to transfer an action 
must, under the terms of the statute, be 
a district in which the defendant or defend- 
ants would all have been amenable to suit 
if the action had been originally instituted 
there, and that the phrase “in which it might 
have been brought” means “brought” in the 
venue sense, as well as in a jurisdictional 
sense. 


In Tivoli Realty, Inc. v. Interstate Circuit, 
Inc." it was expressly held that the doctrine 
of forum non conveniens was inapplicable in 
the case of multiple defendants unless there 
were at least two forums in which the en- 
tire group of defendants was answerable to 
process. 


In support of their contention that an ac- 
tion may be transferred to a district in 
which some of the several defendants were 
not amenable to process, the defendants 
have cited the recent decision in Ferguson v. 
Ford Motor Co. in the Southern District of 
New York dated January 6, 1950? 


In Ferguson v, Ford Motor Co. reliance is 
had upon the fact that in the National City 
Lines case in the lower court® it appeared 
that certain defendants may not have been 
amenable to process in the Proposed trans- 
feree jurisdiction (Illinois) except by virtue 
of a stipulation by which the defendants 
agreed not to contest the Illinois jurisdic- 


BOL Giee od 155, cert. den, 334 U. S. 837. 
* Civil Action 44-482 (as yet unreported). 
8. RD 4568) 800 F! Supp. 734. 
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tion, The case of Untted States v. National 
City Lines was a civil antitrust action 


brought by the Government. In actions of 
this nature parties not ordinarily amenable 
to process may be brought in whenever “the 
ends of justice require” and ordinary venue 
provisions do not necessarily apply.* In 
the National City Lines case (337 U. S. 78) 
the precise question before the Supreme 
Court and the only question, as far as can 
be ascertained from the report of its opin- 
ion, that was there presented, considered 
and decided was whether the transfer stat- 
ute was applicable to an antitrust suit. 
Nothing is apparent to suggest that the 
Supreme Court considered the question 
whether, when there are multiple defend- 
ants, transfer may be to a district where 
soine of them would not originally have 
been amenable to suit. 


[Consent Does Not Confer Venue] 


The other ground for the court’s decision 
in the Ferguson case was that, in its view, 
the condition of the transfer statute that an 
action may be transferred to a district “in 
which the action might have been brought” 
is sufficiently met if one of several defend- 
ants were amenable to suit there, and the 
others consented to be sued there. This 
is despite the fact that the court had earlier 
in its opinion ruled that “might have been 
brought” means might have been brought 
in a venue sense. Clearly, then, if there 


were only one defendant, his consent to be 
sued in a proposed transferee jurisdiction 
in which he was not amenable to process 
would be totally unavailing. If the suit 
could not have been brought against him 
originally in that district in the venue sense, 
it could not be transferred there. That 
being so, it seems to me that logic compels 
the conclusion that in the case of multiple 
defendants, there could likewise be no 
transfer of the action unless it could have 
been brought against all of them, in the 
venue sense, in the transferee jurisdiction. 

As a matter of right the court could only 
transfer such portion of the action as ap- 
plies to those amenable to process in the 
transferee jurisdiction and as to the others 
the transfer is had only if and when such 
parties consent. The statute authorizing 
transfer, however, places upon the court the 
entire burden of determining the propriety 
of transfer and the consent or approval of 
a defendant is not a determining factor. A 
reliance upon the consent of a defendant 
would seem to be an acknowledgment that 
without such consent no power exists in 
the court to make the transfer. 


[Motions to Transfer Denied] 


I conclude, therefore, that this court is 
without authority to transfer these actions 
to Texas and that the motions to transfer 
must be denied. An appropriate order may 
be submitted. 


[7 62,599] North Little Rock Transportation Co., Inc. v. Casualty Reciprocal Ex- 


change, et al. 


In the United States Court of Appeals for the Eighth Circuit. 


No. 14,061. April 5, 1950. 


Appeal from the United States District Court for the Eastern District of Arkansas. 


Affirmed. 


Sherman Antitrust Act 


Insurance Rate Fixing—Exemption from Federal Antitrust Laws—McCarran Act.— 
Legislation authorizing establishment of insurance rates by a rating bureau which is licensed 
and supervised by the state, does not violate state constitutional prohibitions of monopoly, 
since the rating bureau is in effect an agency of the state, and is not contrary to the provi- 
sions of the Sherman Act, since the McCarran Act of 1945 expressly exempts from the 
antitrust act insurance transactions regulated by states. 

See the Sherman Act annotations, Vol. 1, $ 1021.590, 1240.2328; Insurance Antitrust 
Moratorium Act, Vol. 1, J 431, 432. 

For the plaintiff: Frederick U. Andres. 

For the defendants: Malcolm W. Gannaway and James B. Gannaway, for Casualty 


Reciprocal Exchange; James B. Donovan; Wright, Harrison, Lindsey & Upton; and 
[ee ee —————————————————————————————— 


415 U.S.C. A. Sec. 5. 
Trade Regulation Reports q 62,599 


63,764 
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Reciprocal Exchange, et al. 


Edward L. Wright, for National Bureau of Casualty Underwriters, Aetna Casualty and 


Surety Company, et al. 


For intervenor: Ike Murray, Attorney General of' the State of Arkansas, and Arnold 
Adams, Assistant Attorney General, for J. Herbert Graves, Insurance Commissioner of 


the State of Arkansas. 


Affirming opinion of District Court, 1948-1949 Trape Cases ¥ 62,502. 


Before SANBorN, WooproucH and THomas, Circuit Judges. 


SANBORN, Circuit Judge: This Court is 
asked by the appellant to reverse a summary 
judgment of dismissal entered by the Dis- 
trict Court. The judgment is based upon a 
determination that the fixing of rates by the 
National Bureau of Casualty Underwriters 
for casualty insurance written in the state 
of Arkansas by the members and subscribers 
of the Bureau is not violative of §1 of the 
Sherman Act, as amended, 26 Stat. 209, 
50 Stat. 693, 15 U. S.C. A. §1, prohibiting 
combinations in restraint of trade or com- 
merce among the several States. 


[Conspiracy Charged in High 
Fixed Rates| 


The North Little Rock Transportation 
Company, Inc., a taxicab company operat- 
ing in the area of Little Rock, Arkansas, 
brought this action under the Sherman Act 
for an injunction and treble damages against 
the Casualty Reciprocal Exchange, the Na- 
tional Bureau of Casualty Underwriters, 
and forty-nine casualty insurance companies. 
All of the defendants were licensed to do 
business in Arkansas. The casualty insur- 
ance companies which were joined as de- 
fendants write more than one-half of the 
casualty insurance in the State. The plain- 
tiff in its complaint alleged, in substance, 
that the defendants constituted a combina- 
tion in restraint of trade and commerce in 
the establishment of rates for casualty in- 
surance, and that, as a result of their oOpera- 
tions in that regard, the plaintiff (evidently 
rated as a substandard risk because of a 
bad loss record) had been forced to pay, 
for its casualty insurance coverage, a pre- 
mium which was excessive to the extent of 
$1,792.66, and had suffered damage in that 
amount. The plaintiff also alleged that Act 
116 of the Acts of the General Assembly of 
the State of Arkansas, 1947, in so far as that 
Act purports to justify the conduct of the 
defendants, is violative of the Sherman Act. 


[ Protection of Federal Statute Pleaded] 


The defendants denied that they had vio- 
lated the Sherman Act. They asserted, in 
substance, that the conduct of which the 
plaintiff complained was regulated by the 
laws of the State of Arkansas and author- 
ized by Act 116 of the Acts of the General 
Assembly of Arkansas, 1947 (providing for 
the regulation of casualty insurance rates), 
and that, because of the Act of March 9, 
1945 SOUS tat 33. 3401 Sul asa Ge ae §§ 1011- 
1015, known as the McCarran Act, the 
Sherman Act did not apply to the insurance 
business in so far as it was regulated by the 
State. 


The Insurance Commissioner of Arkansas, 
with permission of the District Court, in- 
tervened on the side of the defendants. He 
asserted that Act 116 of the Acts of Arkansas, 
1947, was valid, and he prayed for a dis- 
missal of the plaintiff's complaint. 


The District Court at a pre-trial hearing 
and upon motions of the defendants for a 
suminary judgment of dismissal, determined 
that there was no genuine issue of fact in- 
volved in the case. The court also deter- 
mined that the issues of law were as follows: 


“A. Does the Sherman Act apply to 
insurance transactions which are regulated 
by Act No. 116, Laws of Arkansas, 1947? 


“B. Does the Sherman Act apply to 
the acts of which plaintiff complains? 


“C. Is the plaintiff entitled to the relief 
sought in the complaint?” 
The court, after considering briefs filed by 
the parties, resolved all of these issues in 
favor of the defendants, and entered the 
appeal from which this appeal is taken. 
The decision of the District Court, 85 F. 
Supp. 961, contains an adequate and accu- 
rate statement of the facts out of which 
the action arises. We shall not indulge in 
needless repetition. If the McCarran Act? 


+The McCarran Act, as amended (59 Stat. 33; 
61 Stat. 448; 15 U. S.C. A. §§ 1011-1015), so far 
as pertinent, provides: 
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“See. 1. Congress hereby declares that the 
continued regulation and taxation by the sey- 
eral States of the business of insurance is in 
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Reciprocal Exchange, et al. 


is valid and effective and if Act 116 of the 
Acts of Arkansas, 1947, is also valid, the 
plaintiff obviously can not maintain its 
action. 


[State Control Permitted by Statute] 


The McCarran Act and Act 116 of the 
Acts of Arkansas, 1947, the validity of which 
acts, the plaintiff challenges, stem from the 
decision of the Supreme Court in United 
States v. South-Eastern Underwriters Ass’n, 
322 U. S. 533, holding that interstate insur- 
ance transactions are interstate commerce. 
Prior to that decision, the regulation of the 
insurance business had been left exclusively 
to the States, in the justifiable belief that 
the business of insurance was not interstate 
commerce and was not affected by federal 
legislation dealing with such commerce. See 
Prudential Insurance Co. v. Benjamin, 328 
U. S. 408, 415-418. The purpose of the 
McCarran Act was to permit the States 
to continue the regulation of the business 
of insurance, unhampered, to the extent pro- 
vided by the Act, by federal legislation relat- 
ing to interstate commerce. See Prudential 
Insurance Co. v. Benjamin, supra, page 429 
of 328 U.S. 


In view of what was said by the Supreme 
Court about the effect of the McCarran Act 
in the Prudential Insurance Co. case and the 
case of Robertson v. Califorma, 328 U. S. 
440, 449, 461, there is no need for discussing 
the validity or effectiveness of the McCarran 
Act. A ruling that it is invalid or ineffectual, 
we think, would be absurd. 


The conduct of the defendants about 
which the plaintiff complains is authorized 
by Act 116, Acts of Arkansas, 1947, which 
is entitled, “An Act Providing for the Regu- 
lation of Rates for Certain Casualty Insur- 


the public interest, and that silence on the part 
of the Congress shall not be construed to impose 
any barrier to the regulation or taxation of such 
business by the several States. 

“Sec, 2. (a) The business of insurance, and 
every person engaged therein, shall be subject 
to the laws of the several States which relate 
to the regulation or taxation of such business. 

““(b) No Act of Congress shall be construed 
to invalidate, impair, or supersede any law 
enacted by any State for the purpose of regu- 
lating the business of insurance, or which im- 
poses a fee or tax upon such business, unless 
such Act specifically relates to the business of 
insurance: provided, That after June 30, 1948, 
the Act of July 2, 1890, as amended, known as 
the Sherman Act, and the Act of October 15, 
1914, as amended, known as the Clayton Act, 
and the Act of September 26, 1914, known as 
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ance Including Fidelity, Surety and Guaranty 
Bonds and for All Other Forms of Motor 
Vehicle Insurance and for the Regulation 
of Rating Organizations.” The first section 
of the Act, which reflects its scope, reads as 
follows: 


“The purpose of this Act is to promote 
the public welfare by regulating insurance 
rates to the end that they shall not be 
excessive, inadequate or unfairly discrimi- 
natory and to authorize and regulate co- 
operative action among insurers in rate 
making and in other matters within the 
scope of this Act. Nothing in this Act 
is intended (1) to prohibit or discourage 
reasonable competition, or (2) to prohibit, 
or encourage except to the extent neces- 
sary to accomplish the aforementioned 
purpose, uniformity in insurance rates, 
rating systems, rating plans or practices. 
This Act shall be liberally interpreted to 
carry into effect the provisions of this 
section.” 


The Act authorizes the licensing of rating 
bureaus and provides for the establishment 
by them of casualty insurance rates to be 
charged by their members and subscribers. 


The plaintiff contends that Act 116 is 
invalid under §19 of Article 2 of the Con- 
stitution of Arkansas, providing that ‘“‘Per- 
petuities and monopolies are contrary to the 
genius of a republic, and shall not be 
allowed; * * *.” 


[Bureau Quasi-State Agency] 


The case of National Union Fire Insurance 
Co. v, Dickinson, 128 Ark. 367, 194 S. W. 
254, indicates that the Supreme Court of 
Arkansas would rule that legislation author- 
izing the establishment of insurance rates by 
a rating bureau, licensed and supervised by 
the State, does not create a monopoly, but 


the Federal Trade Commission Act, as amended, 
shall be applicable to the business of insurance 
to the extent that such business is not regulated 
by State law. 

“Sec. 3. (a) Until June 30, 1948, the Act of 
July 2, 1890, as amended, known as the Sher- 
man Act, and the Act of October 15, 1914, as 
amended, known as the Clayton Act, and the 
Act of September 26, 1914, known as the Federal 
Trade Commission Act, as amended, and the 
Act of June 19, 1936, known as the Robinson- 
Patman Anti-discrimination Act, shall not apply 
to the business of insurance or to acts in the 
conduct thereof. 

“(b) Nothing contained in this Act shall 
render the said Sherman Act inapplicable to 
any agreement to boycott, coerce, or intimidate, 
or act of boycott, coercion, or intimidation.” 
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that the bureau becomes, in effect, an agency 
or instrumentality of the State for determin- 
ing the rates that shall be charged by in- 
surers. In any event, unless and until the 
Supreme Court of Arkansas holds that Act 
116 is violative of the State Constitution, 
the District Court and this Court are justi- 
fied in assuming and deciding that the Act 
is valid. Harlow v. Ryland, 8 Cir., 172 F. 
2d 784, 786-787. 

The plaintiff also contends that Act 116 
did not repeal Section 66-203, Arkansas 
Statutes 1947, Annotated, which, in effect, 
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prohibited companies writing property in- 
surance from doing business in the State if 
they were members or subscribers of a rat- 
ing bureau. The short answer to this con- 
tention is that § 18 of Act 116 provides: “All 
laws or parts of laws inconsistent with the 
provisions of this Act are hereby repealed.” 
It is our conclusion that this case was 
correctly decided by the District Court. 


[A firmed] 


The judgment appealed from is affirmed. 


[{| 62,600] Sidney Klein v. Sales Builders, Inc. 


In the United States District Court for the Northern District of Illinois, Eastern 


Division. No, 49C 1013. April 3, 1950, 


Robinsen-Patman Price Discrimination Act 


Enforcement by Private Suit—Proper Parties Plaintiff—Commission Salesmen.—A 
salesman whose income is derived from commissions on sales for his company is affected 
in that income when the volume of his sales is decreased through the discriminatory 
practices of a competing company, and he is therefore included in the group which 


May recover damages when injured as a result of Robinson-Patman Act violations. 
See the Robinson-Patman Act annotations, Vol. 1, { 2212.770. 


Defenses—Equal Guilt of Plaintiff—No Basis for Dismissal at Pleading Stage.—A 
defendant, allegedly discriminating in discounts given to his customers, who in his plead- 
ings alleges that the plaintiff also violated the Robinson-Patman Act, cannot thereby 


obtain dismissal of the complaint against him. 


Such a defense must be introduced at 


trial, when the court cannot from the pleadings make a conclusive determination. 
See the Robinson-Patman Act annotations, Vol. 1, { 2212.790. 


For the plaintiff: 
& Lipson, by Allen J. Altheimer, 
Chicago, Illinois. 


For the defendant: 
I. Levy, all of Chicago, Illinois. 


Memorandum and Order 


CAmpBELL, District Judge: [Digest] In 
Count I of the complaint, plaintiff brings 
this action against defendant under Sec- 
tion 4 of the Clayton Act (15 U.S.C. A. 15) 
to recover treble damages allegedly sus- 
tained by him as a result of defendant’s vio- 
lations of the Robinson-Patman Price 
Discrimination Act (15 U. S. °C. A, 13 
et seq.). The complaint alleges that de- 
fendant is the sole distributor of a line of 
cosmetics known as “Max Factor Holly- 
wood”, and that plaintiff, for a period of 
five years, was its selling agent in the Chi- 
cago area. The complaint further sets forth: 


“5. That plaintiff, worked on a straight 
commission basis, being paid only a com- 
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William S. Schwab, Chicago, Illinois; Mayer, Altheimer, Kabaker 
Herman A. Baker and Joseph Strasburger, all of 


Herbert M. Lautman, I. E. Ferguson, John J, Faissler and Jack 


mission on merchandise sold in the terri- 
tory alloted to him and a_ prorated 
commission of sales to chain stores having 
outlets outside of said territory, and that 
up to and including January Ist, 1944 re- 
ceived a 10% commission on all products 
sold to various chain stores in said terri- 
tory and independent stores located in 
said territory. That said sales on which 
Plaintiff received said commission of 10% 
were made to, among others: Whalen 
Drug Company, a corporation, and Stein- 
way Drug Company, a corporation. 
Plaintiff received a commission on sales 
made to Liggett Drug Stores Comainces 
a corporation, and Walgreen Company, a 
corporation of an undetermined percen- 
tage, but upon information and belief, he 
is of the opinion that the same was in 
the amount of 5%”, 


Copyright 1950, Commerce Clearing House, Inc. 


Number 187—105 
(2) 4-27-50 


[Unequal Discounts Alleged] 


Plaintiff then avers that certain rebates, 
discounts, and the like were granted to the 
Whalen, Liggett, Steinway and Walgreen 
companies, which rebates and discounts 
were not granted to any other stores in his 
territory. In certain instances, plaintiff 
states, the discounts were effected by re- 
ducing the amount of his commission and 
paying the balance to the buyer. It is 
alleged that the effect of these practices is 
to reduce plaintiff’s commissions, to pre- 
vent sales by him to other stores, to stifle 
competition and to create a monopoly. 


Defendant moves to dismiss Count I of 
the complaint on the following grounds: 
(a) That plaintiff is not the proper person 
to bring the action since he was not the one 
injured by the alleged discriminatory prac- 
tices; (b) That injury to the public interest 
was not adequately alleged; (c) That, if 
there was a violation of the Robinson- 
Patman Act, plaintiff was in pari delicto 
with defendant. 


[Commission Salesman Proper Plaintiff | 


The two cases of Roseland v. Phister Mfg. 
Co., 7 Cir., 125 F. 2nd, 417, and McWhirter 
v. Monroe Calculating Mach. Co., D. C. Mo., 
76 F. Supp. 456, clearly dispose of defend- 
ant’s first contention. In the Roseland case, 
the plaintiff was the exclusive selling agent 
for defendants and complained of their 
monopolistic tendencies. There the Court 
of Appeals of this Circuit stated: 


“Section 4 of the Act, Title 15, Sec. 15, 
U.S. C. A., provides that any person who 
shall be injured in his business or prop- 
erty, as a result of violation of the Act, 
may recover damages, Defendants moved 
to dismiss the complaint on the ground 
that it stated no cause of action for the 
reason that plaintiff, if he had any busi- 
ness, within the intent of the Act, was not 
within those to whom damages are 
granted. The question, then, is whether 
plaintiff is such a person as may recover 
damages, whether he has a business which 
has been damaged. 

“The language of the statute is general 
and all inclusive. It includes any person 
who shall be injured in his business or 
property. We assume that the word busi- 
ness was used in its ordinary sense and 
with its usual connotations. * * * 

“True, plaintiff is not a competitor of 
the offending parties, but he has been en- 
gaged in the vocation of general sales 
agent for a number of years, built up a 
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clientele, acquired knowledge of their 
conditions, their buying power and other 
relevant characteristics. He has busied 
himself with the sales of defendants’ prod- 
ucts as a means of livelihood—the selling 
of merchandise by him under exclusive 
sales contracts constitutes his business. 
We may not by what seems to us a 
strained and unjustified limitation bar 
plaintiff from the statutory remedy. n 


In the McWdurter case, plaintiff was man- 
ager of a competing company of defendant 
and received his compensation by means 
of commissions. The complaint, charging 
violations of the Robinson-Patman Act, was 
held good, and the court determined that 
the plaintiff was a proper person to brmg 
the action, stating: 

“Section 13 makes it a violation of the 
law to discriminate in price between dif- 
ferent purchasers of commodities of like 
grade and quality. It is alleged that the 
defendant discriminated between purchas- 
ers of commodities of like grade and 
quality in that he granted to some who 
were not entitled thereto a 10 percent dis- 
count which was refused to others simi- 
larly situated; that it was done for the 
purpose of preventing competition—and 
creating a monopoly; and that as a result 
thereof this plaintiff, as manager of a 
competing company and who received his 
compensation through commissions, was 
prevented from making sales and was 
thereby damaged. I think the plaintiff 
comes within the provision of the Act 
and is entitled to maintain his action. 
Roseland v. Phister Mfg. Co., 7 Cir., 125 
F. 2nd 417, 139 A. L. R. 1013; Midland 
Oil Co. v. Sinclair Refining Co., D. C., 41 
F. Supp. 436.” 


It follows, therefore, that plaintiff is a 
proper person to bring the instant action. 


In regard to defendant’s second conten- 
tion, i. e., that plaintiff has failed. to allege 
an injury to the public interest, it should 
be noted that the facts set forth in the com- 
plaint ccme within the purview of para- 
graphs (c) and (d) of Section 13, as well 
as paragraph (a). Only the latter paragraph 
requires the allegation of injury to the pub- 
lic interest. 

In any event, however, the Court is of 
the opinion that plaintiff has sufficiently 
alleged an injury to the public interest, so 
as to fulfill the requirements of para- 
graph (a) of Section 13. 


[Pari Delicto Defense Premature] 


Defendant’s remaining contention that 
plaintiff was in pari delicto if there were any 
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Light & Power Co. of Baltimore 


violations of the anti-trust laws, is prema- 
turely made. There is nothing of such a 
conclusive nature revealed in the pleadings 
that would oblige the Court to make a de- 
termination to that effect. Whether or not 


plaintiff was equally guilty as a participant 
in the alleged unfair practices, is a matter 
of defense to be submitted upon trial of 
the cause. 


[| 62,601] Pennsylvania Water & Power 


& Power Co. of Baltimore. 


In the United States District Court for the District of Maryland. 


Filed February 28, 1950. 


Co. v. Consolidated Gas Electric Light 


Civil No. 4179. 


Sherman Antitrust Act, Clayton Antitrust Act 


Electric Power—Contracts for Exclusive Supply—Suppression of Competition Between 
Regulated Monopolies.—The agreement of an electric power company selling only to the 
consuming public to buy all its requirements of electricity from another company engaged only in 


the wholesale distribution of electric power does not violate the antitrust laws. 


Since the 


retail price of electricity is fixed by state regulatory bodies, and since the retailer can dis- 
tribute electricity only in response to demand of the public, not being able to create an 
artificial surplus or shortage, an agreement which may preclude the wholesale purchase 
of power elsewhere at lower rates does not have the effect of changing prices or quality 


of service to the public. 


Nor does an agreement which might have the effect of suppressing 


competition between two contracting parties violate the laws when the state has already 


given one of them a legal monopoly. 


See the Sherman Act annotations, Vol. 1, 7 1021.251, 1220.203; Clayton Act annotations, 


Vol. 1, J 2023.36. 


For the plaintiff: James Piper and R. Dorsey Watkins, 


of Baltimore, Maryland; 


Wilkie Bushby and Everett I. Willis, of New York City. 


For the defendant: 


[Nullification of Supply 
Contract Sought] 


CoLEMAN, District Judge: [Digest] This 
suit is brought by the plaintiff, Pennsyl- 
vania Water & Power Company, to obtain 
a declaratory judgment that a certain agree- 
ment made in 1931 by the plaintiff with the 
defendant, Consolidated Gas Electric Light 
& Power Company of Baltimore, is invalid 
and no longer enforceable, 


Apart from Power’s obligation to deliver 
energy under the agreement to the defend- 
ant company, hereinafter referred to as 
“Electric,” and with the exception of sales 
which have at times been made by Power 
to its wholly owned generating subsidiary 
and to the Baltimore Transit Company, 
Power has been serving only other public 
utilities that in turn distribute or sell to 
consumers. On the other hand, Electric 
generates and sells energy direct to the 
consumer, large and small, throughout Bal- 
timore city and adjacent areas in which it 
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Harry N. Baetjer, Norwood B. Orrick, Alfred P. Ramsey, and 
Charles D. Harris, all of Baltimore, Maryland, f 


has a monopoly so to do by the public 
utility laws of Maryland and is subject to 
the regulatory powers of Maryland Public 
Service Commission. 


[Total Requirement and Total 
Output Terms] 


The basic agreement which bears date of 
June 1, 1931, is by its terms (Article I) to 
run for forty-nine years, that is, until April 
22, 1980, or for a little more than thirty 
years from the present time. In order that 
the agreement may be fully presented and 
understood at the outset of this opinion, we 
give the following summary of the contents 
of its Articles: 

er anes 


Article II provides for the purchase by 
Electric of all of Power’s electrical capacity 
and energy not otherwise disposed of by 
Power in the performance of (1) Power's 
then existing contracts; (2) new contracts 
entered into by Power with Electricigap- 
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Light & Power Co. of Baltimore 


proval; and (3) “any duty or obligation to 
serve imposed on Power by its charter or 
otherwise by law.” 


Article III provides that subject to the 
orders of “any regulatory authorities in the 
exercise of their respective powers and juris- 
diction * * *” and subject to increase or 
decrease “by agreement of the parties,” 
Electric shall make annual payments to 
Power consisting of: (1) a large fixed sum, 
computed and fixed as set forth in this 
Article, subject, however, to reduction for 
certain years, according to a formula set 
forth; (2) also a sum equal to a substantial 
percentage of the cost of net additions made 
by Power to plant and related facilities; 
(3) also an amount equal to all of Power’s 
reasonable operating expenses accrued dur- 
ing the calendar year; and (4) also the cost 
to Power of power and energy purchased 
by it from other sellers with the approval 
of Electric. 


Article IV provides as follows: “So far 
as possible, * * * Power shall obtain the 
approval of Electric before entering into 
any agreement or agreements with any other 
person or corporation for the sale and/or 
purchase and/or interchange of electrical or 
hydraulic power and energy * * *.” 

* * * 

A copy of the agreement was duly filed 
by Electric with the Maryland Public Serv- 
ice Commission, and also by Power with 
the Pennsylvania Public Utility Commission 
and the Federal Power Commission. 


{[Asserted Invalidity under 
Antitrust Laws] 


Power contends that the basic agreement is 
invalid and henceforth completely unenforce- 
able for the following seven reasons: (1) It 
violated Section 1 of the Sherman Act which 
provides that “Every contract, combination 
in the form of trust or otherwise, or con- 
spiracy, in restraint of trade or commerce 
among the several States, * * * is hereby 
declared to be illegal.” (2) It violates Sec- 
tion 3 of the Clayton Act which provides 
that “It shall be unlawful * * * to lease or 
make a sale or contract for sale of goods, 
* * * or other commodities * * * on the 
condition, agreement, or understanding that 
the lessee or purchaser thereof shall not 
use or deal in the goods * * * or other com- 
modities of a competitor or competitors of 
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the lessor or seller, where the effect of such 
lease, sale, or contract for sale or such 
condition, agreement, or understanding may 
be to substantially lessen competition or 
tend to create a monoply in any line of com- 
merce.” (3) It violates Section 5 of the Fed- 
eral Trade Commission Act which provides 
that “Unfair methods of competition in com- 
merce, and unfair or deceptive acts or prac- 
tices, are hereby declared unlawful.” (4) 
x * x 

It will be seen that, in summary, these 
Articles of the agreement do the following 
things: (1) control the prices at which 
Power may dispose of its energy to other 
customers, through control of all future 
contracts that Power may make; (2) con- 
trol plant expansion, and thereby control 
output by Power; (3) control territory and 
thereby control what new customers Power 
may have, and (4) require that Power take 
its so-called “back-feed” energy only from 
Electric. 


[Retaler Has Legal Monopoly] 


Electric produces and also buys electrical 
energy, but what it both produces and buys 
it mainly sells, as a retailer, direct to its 
consumer public. On the other hand while 
Power likewise both generates and buys 
electrical energy, it, unlike Electric, is a 
wholesaler. As such retailer, Electric enjoys 
a legal monoply under the protection and 
regulation of the Public Service Commis- 
sion of Maryland. Power cannot compete 
with Electric in the latter’s territory unless 
it obtains authority so to do from the Mary- 
land Commission. Conversely, the same is true 
with respect to Electric’s rights in Pennsyl- 
vania in relation to Power’s legal protection 
and regulation there. 

It is essential, in analyzing the position of 
Power and Electric in relation to each other 
and to the public to bear in mind that they 
represent monopolies regulated by law. 
Price fixing is inherent in, and certainly 
within very broad limits, controlled by pri- 
vate monopolies, but in public monopolies, 
prices are controlled by law. So, limiting 
production and preventing competition are 
questions which take on a different aspect 
in dealing with public utilities as contrasted 
with private enterprises. Furthermore, lim- 
iting production and cutting down com- 
petition have relation to inventories that 
can be built up, but this is not true with 
respect to electric energy. This energy 
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must be used as fast as it is made. Kilo- 
watts cannot be stored. So, distributing 
companies must be in a position to meet the 
immediate demand. It is impossible to cre- 
ate an artificial scarcity or surplus. 


[Restraint Not Unreasonable] 


Power says that the twofold restriction 
resulting from the agreement that (1) Elec- 
tric shall sell to Power and (2) Power shall 
not buy from any other source, is directly 
within the prohibition of the literal language 
of Section 3 of the Clayton Act. But, for 
the reasons which we have just given, we 
think that this is not true because the argu- 
ment fails to take into account the inherent 
difference between restrictions upon buying 
and selling as between private enterprises, 
and similar restrictions as between publicly 
regulated enterprises. But by this we are 
not to be understood as saying that regulated 
industries are per se exempt from antitrust 
laws, because such is not the case. See United 
States v. Borden Co., 308 U. S. 188; Georgia 
uv. Pennsylvania R. R. Co., 324 U. S. 439. 
What we mean is that there may be a 
factual situation with respect to public regu- 
lated industries, as in the present case, where 
anti-trust laws are not to be construed as 
having the same application as they would 
in a situation involving private enterprises. 
Furthermore, the anti-trust laws do not con- 
demn ail contracts that restrain trade. The 
restraint must be unreasonable. As was said 
in the Apex Hosiery Company case (310 U.S. 
469 at 500-1): “In the cases considered by 
this Court since the Standard Oil case in 
1911 some form of restraint of commercial 
competition has been the sine qua non to the 
condemnation of contracts, combinations or 
conspiracies under the Sherman Act, and 
ix general restraints upon competition have 
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been condemned only when their purpose or 
effect was to raise or fix the market price. 
* * * Restraints on competition or on the course 
of trade in the merchandising of articles mov- 
ing im interstate commerce is not enough, 
unless the restraint is shown to have or is 
intended to have an effect upon prices in the 
market or otherwise to deprive purchasers or 
consumers of the advantages which they de- 
rive from free competition.” (Emphasis sup- 
plied). 


[Consumers Not Deprived 
of Advantages | 


Applying the foregoing test, as established 
by the Supreme Court, to the facts in the 
present case, there is absolutely no proof 
that either the purpose or the effect of the 
basic agreement here in issue has been un- 
reasonably to raise or fix the market price 
of electrical energy in the areas served by 
either Electric or Power or in any other 
area; or that Power or any other purchasers 
or any consumers of electrical energy have 
been deprived or are likely to be deprived 
of any advantage that would have resulted, 
or would still result from free competition 
between Electric and Power. 


Section 5 of the Federal Trade Commission 
Act provides that “Unfair methods of com- 
petition in commerce, and unfair or decep- 
tive acts or practices, are hereby declared 
unlawful.” It is thus clear that this statute 
supplements the Sherman Act. They are 
sister statutes, and counsel for Electric are 
correct in maintaining that if the basic agree- 
ment does not violate the Sherman Act— 
and we so find—it therefore does not violate 
Section 5 of the Federal Trade Commission 
Act. See Fashion Originators’ Guild of 
America v. Federal Trade Commission, 312 
US S457; 


[] 62,602] United States v. Railway Express Agency, Inc. 


In the United States District Court for the District of Delaware. 


No. 1155. April 3, 1950. 


Civil Action 


Sherman Antitrust Act 


Jurisdiction of Courts—Exemptions Under Other Laws—Stay of Action for Prior 
Administrative Hearing Where Relief Not Urgent.—Although an agreement conferring 
an exclusive agency upon a corporation for the handling of express shipments and pro- 
hibiting railroads from engaging in the same business may have been approved by the 
Interstate Commerce Commission, the Justice Department stil] has plenary authority to 
institute an antitrust suit without prior hearing upon the matter by the ICC, even where the 
questions involved are administrative questions, 
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However, where the alleged violations are of long standing, and where there does 
not appear to be another agency, desirous of competing, which is foreclosed by the 
exclusivity of the agreement attacked, it is considered prudent for a court to stay the 
antitrust action until the ICC, from the background of special experience and qualifica- 
tion, shall have had opportunity to pass on the propriety of the exclusive arrangement. 


See the Sherman Act annotations, Vol. 1, J 1610.101. 


For the plaintiff: William Marvel, U. S. Attorney, Wilmington, Delaware; Herbert 
A. Bergson, Assistant Attorney General, Stanley E. Disney, James E. Kilday, Richard 
E, Guggenheim and Joseph E. McDowell, Special Assistants to the Attorney General, 
and Gareth M. Neville, Special Attorney, all of Washington, D. C. 


For the defendant: C. A. Southerland and Daniel F. Wolcott (Southerland, Berl 
& Potter), of Wilmington, Delaware; Francis M. Shea and Warner W. Gardner (McKenny, 
Flannery & Craighill), of Washington, D. C.; J. H. Mooers and J. F. Mann, of New 
York City; Albert Ward, of Philadelphia, and Sidney S. Alderman, of Washington, D. C. 


[Monopoly of Express Transportation 
Charged] 


Ropney, District Judge: [Digest] This 
is a civil action brought by the United States 
under Section 4 of the Sherman Act, charg- 
ing the defendant with violation of Sec- 
tions 1 and 2 of that Act. The complaint 
charges generally that the defendant by 
reason of the terms of uniform operating 
agreements, which it has entered into with 
virtually all of the railroads of the United 
States, has entered into contracts in re- 
straint of trade among the several states 
in the express transportation business and 
has monopolized trade in the express trans- 
portation business by railroad among the 
several states. More specifically the Gov- 
ernment complains of those portions of the 
operating agreements which constitute the 
defendant the exclusive agent of the several 
railroads in the express business and pro- 
hibit the railroads from engaging in the 
business. 


Defendant filed its answer on December 
30, 1948, answering on the merits and mov- 
ing for the dismissal of the complaint. In 
its answer it also moved to dismiss the 
action without prejudice to the right of the 
Government to reinstitute it or alternatively 
to stay the proceedings pending the con- 
clusion of “appropriate proceedings before 
the Interstate Commerce Commission.” 
On April 18, 1948, the Government filed a 
motion for judgment on the pleadings. 
Shortly before this, on or about March 31, 
1949, the defendant herein had filed with 
the Interstate Commerce Commission a peti- 
tion praying that the Commission’s prior 
orders approving the creation and estab- 


115 U.S. C. A. Sees. 1, 2 and 4. 
2 34 Stat. 584, 49 U. S.C. A. Sec. 1. 
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lishment of defendant and the pooling pro- 
visions of the uniform operating agreements 
either be clarified or supplemented in cer- 
tain respects relevant to the present anti- 
trust proceedings. On May 9, 1949, the 
Commission ordered that action on the peti- 
tion be deferred until this court should de- 
termine defendant’s motion to dismiss or 
to stay. 


There are thus pending for determination 
by this court plaintiff’s motion for judg- 
ment on the pleadings under Rule 12(c) 
and two motions made by the defendant: 
(1) a motion to dismiss which appears to 
be complementary to plaintiff’s motion for 
judgment on the pleadings; and (2) a mo- 
tion to dismiss without prejudice or alterna- 
tively to stay the proceedings pending action 
by the Interstate Commerce Commission on 
defendant’s petition of March 31, 1949, 


[ICC Approval of Arrangement] 


The express transportation business is 
stated to have had its origin in 1839, The 
express companies seem first to have been 
brought within the jurisdiction of the Com- 
mission by the Hepburn Act in 1906.2 In 
1918 the Government took over the rail- 
roads,* and the Director General of Railroads 
insisted upon a consolidation of the then 
existing express companies into one com- 
pany, American Railway Express Company. 
In the Transportation Act of 1920, Congress 
authorized the continued consolidation of 
the railway express business into American 
Railway Express Company, if the Interstate 
Commerce Commission should approve it. 
The Commission approved it in December, 
1920, and at the same time approved the 


3 40 Stat. 1733, 1763, 1769. 
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pooling provision contained in the uniform 
operating agreement, which also had exclu- 
Sive agency provisions similar to those in 
the present uniform operating agreements. 


In 1929 Railway Express Agency, Inc., 
the defendant herein, was formed by the 
agreement and action of almost all the rail- 
roads. The Interstate Commerce Commis- 
sion approved the acquisition of control of 
the Express Agency by the participating 
railroads by its order dated February 11, 
1929. In that order of February 11, 1929, 
the Commission also approved and author- 
ized Article V of the proposed uniform oper- 
ating agreement “solely insofar as it provides 
for a division of earnings for which the 
Commission’s approval and authorization is 
required under paragraph (1) of Section 5 
of the Interstate Commerce Act.” The 
order further provided that “nothing herein 
shall be construed as approving any particu- 
lar provisions of Article V or of any other 
part of said proposed operating agreement.” 4 
In its opinion with reference to the acquisi- 
tion of control of the Railway Express 
Agency by the participating railroads (150 
I. C. C, 423), the Commission specifically 
noted that the uniform operating agree- 
ments to be executed by the Agency and 
the railroads would appoint the Express 
Agency the exclusive agent for conducting 
and transacting all the express transporta- 
tion business on the lines of the respective 
railroads, 


The present situation is, then, that the 
Interstate Commerce Commission has ap- 
proved and authorized the pooling arrange- 
ment and division of earnings provision of 
the uniform operating agreements between 
the Express Agency and the railroads, which 
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agreements were first made in 1929 and 
continue by their terms until 1954. 


[Grounds for Dismissal] 


As a matter of convenience, J will now 
consider first the defendant’s motion for 
dismissal without prejudice or for a stay. 
This motion is bottomed on the contention 
that there are issues in the present pro- 
ceeding which must or should be first passed 
on by the Interstate Commerce Commission. 
More specifically, the defendant assigns 
three grounds for this contention: 


(1) One of the principal issues before 
the court will be whether the Commission, 
in its prior orders under Section 5(1) of the 
Interstate Commerce Act, which authorized 
it to approve pooling arrangements,’ has in 
fact necessarily approved the exclusive 
agency provisions of the uniform operating 
agreements. For if it has, such provisions 
may be excepted under Section 5(11) of the 
Transportation Act from the operation of 
the antitrust laws.° Defendant argues that 
the Commission is the authoritative body 
for the interpretation of its own reports and 
orders. 


(2) The Commission retains a continuing 
jurisdiction over the proceedings which it 
has determined, under Section 5(9) of the 
Transportation Act. 


(3) The issues before the court involve 
not only the antitrust laws but also the na- 
tional transportation policy established in 
the Transportation Acts of 1920 and 1940, 
the administration of which has been con- 
fided to the Interstate Commerce Commis- 
sion. In this connection, defendant says, 
there are certain administrative questions to 


AH HORIREC: C5423; 

549 U. S.C. A. Sec. 5 (1), the pertinent por- 
tion of which is: 

“Provided, That whenever the Commission is 
of opinion, after hearing upon application of 
any such carrier or carriers or upon its own 
initiative, that the pooling or division, to the 
extent indicated by the Commission, of their 
traffic, service, or gross or net earnings, or of 
any portion thereof, will be in the interest of 
better service to the public or of economy in 
operation, and will not unduly restrain com- 
petition, the Commission shall by order approve 
and authorize, if assented to by all the carriers 
involved, such pooling or division, under such 
rules and regulations, and for such consideration 
as between such carriers and upon such terms 
and conditions, as shall be found by the Com- 
mission to be just and reasonable in the prem- 
ises.’’ 

$49 U. S. C. Ai Séehi55G1)> the pertinent 
portion of which is: 
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“The authority conferred by this section shall 
be exclusive and plenary, and any carrier or 
corporation participating in or resulting from 
any transaction approved by the Commission 
thereunder, shall have full power * * * to 
carry such transaction into effect and to own 
and operate any properties and exercise any 
control or franchises acquired through said 
transaction without invoking any approval under 
State authority; and any carriers or other cor- 
porations, and their officers and employees and 
any other persons, participating in a transaction 
approved or authorized under the provisions of 
this section shall be and they are hereby re- 
lieved from the operation of the antitrust laws 
and of all other restraints, limitations, and 
prohibitions of law, Federal, State, or municipal, 
insofar as may be necessary to enable them 
to carry into effect the transaction so approved 
or provided for in accordance with the terms 
and conditions, if any, imposed by the Com- 
mission.”’ 
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be determined, which the Commission is 
particularly qualified to pass on, such as 
(a) Has the express transportation business 
always been conducted on the basis of ex- 
clusive arrangements with each railroad? 
(b) Must it necessarily be so conducted? 
(c) Can the pooling arrangements approved 
by the Commission operate fairly and with- 
out discrimination except through the ex- 
clusive express agency created by the 
uniform operating agreements? etc. etc. 


As against these arguments of the de- 
fendant, the Government contends that this 
court has plenary jurisdiction with respect 
to the alleged violations of the Sherman 
Act and that the enforcement of the anti- 
trust laws is within the jurisdiction of the 
federal courts and not of the Interstate 
Commerce Commission, even when the al- 
leged violations are committed by a carrier 
subject to regulation by the Commission. 


[Consideration of Supporting Cases] 


Defendant relies, in support of its con- 
tentions which have been summarized above, 
on a long line of cases decided by the 
Supreme Court which it cites for the propo- 
sition that where in an action in the courts 
there are presented administrative questions 
or factual issues falling within the purview 
of the Interstate Commerce Commission, 
the Commission has primary jurisdiction and 
prior resort should be had to it for the 
determination of those questions. An exam- 
ination of these cases shows that they do, 
in a general sense, support the defendant’s 
proposition, The effect of these cases was 
commented on by the Circuit Court of Ap- 
peals for the Second Circuit in United States 
Nav. Co, v. Cunard S. S. Co., 50 F. 2d 83, 
86, in the following terms: 


“It is said that remedies afforded by 
the Interstate Commerce Act have been 
held exclusive only where administrative 
questions have been involved. But the 
tendency to extend the requirement of a 
preliminary inquiry by the Commission is 
significant. * * * It seems evident that 
the Supreme Court, after first holding 
in the Abilene case * * * that prior resort 
to the Commission must be had where 
uniformity of rates is affected by the 
decision of a question of fact, has pro- 
ceeded far beyond the natural limitations 
of such a doctrine, and has, in general, 
insisted upon prior resort to the Commis- 
sion, wherever complicated questions of 
fact will arise and experience in technical 
matters is required. * * *” 
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With one exception, all of the cases cited 
by the defendant were actions brought by 
private parties complaining of conduct by 
carriers such as discrimination in rates or 
unreasonable distribution of coal cars. The 
basic reason for requiring prior resort to 
the Commission seems to have been that 
only in that way could uniformity with 
respect to such matters be reasonably as- 
sured. The Commission’s technical experi- 
ence, as has been observed, was apparently 
another factor which was considered to 
make such prior resort desirable. 


The one case cited by defendant on this 
branch of the matter in which the action was 
brought by the Government was United 
States v. Pacific & Artic Co., 228 U. S. 87. 
However, this case appears to indicate that 
the theory of prior resort to the Commis- 
sion where “administrative questions” are 
involved, cannot be applied in an antitrust 
suit brought by the Government, at least if 
it is a criminal action. The Supreme Court 
made this observation (at page 105 of 228 
WS) i 


“Tt is equally unimportant to consider 
whether the Interstate Commerce Com- 
mission has power to pass on the rates, 
as such, or through routing, as such. We 
are dealing with an indictment which 
charges a criminal violation of the Anti- 
trust Act, and of that the criminal courts 
have cognizance, with power of decision 
upon the principle which we have ex- 
pressed.” 


[Government Suits on Footing Different 
from Private Actions] 


With respect to civil antitrust actions 
brought by the Government, the Supreme 
Court strongly suggests that such actions 
stand on a different footing from proceed- 
ings brought by private parties to enforce 
their rights under the antitrust laws, al- 
though matters coming within the general 
purview of the Interstate Commerce Com- 
mission or some other administrative body 
may be equally involved. That there is such 
a distinction seems to be more definitely 
established by the case of U. S. Alkali Ass’n 
uv. United States, 325 U. S. 196, which was 
a civil antitrust suit. There the defendant 
contended that certain of its export ac- 
tivities were removed from the scope of the 
Sherman Act and placed within the exclusive 
jurisdiction of the Federal Trade Commis- 
sion by virtue of the Webb-Pomerene Act. 
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In rejecting this contention, the Supreme 
Court made this statement: 


“During the twenty-eight years between 
the enactment of the Sherman Act and the 
passage of the Webb-Pomerene Act, the 
plenary authority and settled practice of 
the Department of Justice to institute 
antitrust suits, without prior proceedings 
by other agencies, became firmly estab- 
lished.” 


Therefore, I conclude that where an 
antitrust proceeding is brought by the Gov- 
ernment, whether it be civil or criminal, the 
federal district court has, generally speak- 
ing, plenary jurisdiction, even though there 
are issues in the case which imay involve 
what are broadly termed “administrative 
questions.” There is therefore, no occasion 
or justification for dismissal of this action 
on the theory that the Interstate Commerce 
Commission may have primary jurisdiction 
with respect to certain issues involved in it. 


[Stay Granted on Discretionary, Not 
Jurisdictional, Grounds] 


Despite this conclusion, however, I am of 
the opinion that there are circumstances 
peculiar to this case which make it desirable 
for this court to order a stay of the present 
action until the conclusion of the proceed- 
ings pending before the Interstate Com- 
merce Commission. It seems clear that one 
of the issues which will have to be deter- 
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mined in this suit is whether the exclusive 
agency provisions of the uniform operating 
agreements are exempt from the operation 
of the antitrust laws, on the ground that 
they constitute a necessary or essential in- 
gredient of or adjunct to the pooling 
arrangement and division of earnings agree- 
ment." A stay of these proceedings will 
entail some delay in their ultimate disposi- 
tion, but there is nothing to suggest that 
such a delay will prejudice the Government 
or the public, for which it is acting, to any 
appreciable degree. This is a civil suit; the 
violations of the antitrust laws, if they be 
such, are of long standing; it is not intimated 
that any particular person or firm is now 
in fact being prevented from going into the 
railway express business by the present 
arrangement; the proceedings before the 
Interstate Commerce Commission, although 
instituted after the commencement of this 
action, are now actually pending; in the 
proceedings before the Commission, the rail- 
roads, as well as the parties here, have been 
served and can appear and it is possible that 
some benefit will accrue from that fact. It 
is for these several reasons that a stay in 
the action here is deemed appropriate and 
desirable, and not for want of power or 
jurisdiction in this court or by reason of 
primary jurisdiction in the Commission. 


An order granting defendant’s motion to 
stay may accordingly be submitted. 


[] 62,603] Charles Lawlor and Mitchell Pantzer, co-partners, t/a Independent Poster 
Exchange v. National Screen Service Corp., et al. 


In the United States District Court for the Eastern District of Pennsylvania. Civil 


Action No. 10020. March 27, 1950, 


Sherman Antitrust Act, Clayton Antitrust Act 


Jurisdiction Over Corporations — Service of Process — Subsidiary Doing Business 
Within District. — The requirement of Section 12 of the Clayton Act that process, to be 
valid, must be served upon a corporation in the district where it is an “inhabitant” or is 
“found” is not satisfied by service upon an agent of the corporation’s subsidiary. The 
doing of business by a subsidiary corporation in a district is not equivalent to the doing 


of business there by the parent corporation. 


See the Sherman Act annotations, Vol. 1, {| 1640.291; Clayton Act annotations, Vol. 1, 


{1 2032.25. 


MCR) Opts, (0, UN eres is (11) provides: ‘‘* * * 
any carriers or other corporations, * * * 
Participating in a transaction approved or au- 
thorized under the provisions of this section 
Tea are hereby relieved from the operation 
of the antitrust laws, * * * insofar as may 
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be necessary to enable them to carry into effect 
the transaction so approved * * ee 

I do not now pass on the question whether 
the exemption can extend beyond the precise 
transaction approved by the Commission. 


Copyright 1950, Commerce Clearing House, Inc. 
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Jurisdiction Over Corporations — Residence — Process Requirements Distinguished 
from Venue Requirements. — A corporation, for purposes of determining the validity of 
service of process, is an “inhabitant” of a district within the state under whose laws it is 
incorporated, and the definition of corporate residence given in the statutes “for venue 


purposes” is not applicable. 


See the Sherman Act annotations, Vol. 1, § 1640.291. 
For the plaintiffs: Victor H. Blanc, Philadelphia, Pa. 


For the defendants: Earl G. Harrison and William A. Schnader (Schnader, Harrison, 
Segal & Lewis), and Benjamin Byer, all of Philadelphia, Pa. 


McGranery, J.: [Digest] This action 
was brought under the Sherman Act, 15 
U: S. C. A. Secs. 1 et seg., and under the 
Clayton Act, 15 U. S. C. A. Secs. 12 et seq., 
to obtain an injunction and to recover treble 
damages for alleged violations of those stat- 
utes by the defendants. The defendant 
Paramount Pictures, Inc. (hereinafter re- 
ferred to as the defendant) was, at the time 
of the institution of this suit, a corporation 
organized under the laws of New York, but 
subsequently it was dissolved. The defend- 
ant had registered to do business in the 
State of Pennsylvania, pursuant to the pro- 
visions of Article X of the Business Cor- 
poration Law of 1933, P. L. 364, Secs. 1001- 
1015 (15 P. S. 2852-1001 et seg.), but actually 
transacted no business within the State after 
August of 1941. However, its wholly owned 
subsidiary corporation did and still does 
business in this district. Service of process 
was made by a United States Marshal, upon 
an employee of the subsidiary corporation. 


[Service of Process Claimed Ineffective] 


The defendant moves, under Rule 12 of 
the Federal Rules of Civil Procedure, to 
dismiss the complaint or, in lieu thereof, 
to quash the return of service of summons 
as to it, on the ground that venue is im- 
properly laid in this district, and on the 
further ground that this Court cannot, by 
any form of service of process, acquire jur- 
. isdiction over the defendant. 


[Presence of Subsidiary Not Sufficient] 


In a suit under the Federal anti-trust 
laws, Section 12 of the Clayton Act (15 
U. S. C. A. Sec. 22) provides not only for 
venue, but it also provides where process 
may be served. Service here, under that 
section, is valid only if the defendant was 
an “inhabitant” of this district or if it was 
“found” here. The defendant corporation 
itself, as distinguished from its subsidiary, 
did no business in this district, and it can- 
not be said to have done business here 
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merely because its wholly owned subsidiary 
did. Consolidated Textile Co. v. Gregory, 
289 U.S. 85; People’s Tobacco Co., 246 U. S. 
79; Cannon Mfg. Co. v. Cudahy Co., 267 U. S. 
333. Consequently, the defendant was not 
“found” within this district. Nor is the de- 
fendant an “inhabitant” (a word synonymous 
with “resident”) of this district. It is in- 
corporated under the laws of the State of 
New York, and is therefore a resident of 
that State. The definition of corporate resi- 
dence in Section 1391 (c) of revised Title 
28 is, by its own terms, “for venue pur- 
poses”, so that it does not affect corporate 
residence for the purposes of service of 
process. 


[No Service on Authorized Agent] 


By virtue of its registration to do business 
in Pennsylvania, the company has designated 
the Secretary of the Commonwealth as “the 
true and lawful attorney of the corporation 
upon whom all lawful process in any action 
or proceeding against it may be served 
Ak SiS. Sec. 2602-1 (04am Veleit 
this designation is held to be a waiver of 
the service requirements of Section 12, that 
is, a consent to accept process in this dis- 
trict in a suit under the Federal Anti-trust 
laws, the terms of that consent have not 
been complied with inasmuch as the Secre- 
tary of the Commonwealth was not served. 
Federal Rule 4 (d) (3) permits service on 
an agent authorized by law to receive proc- 
ess. The Marshal’s return recites that the 
summons and complaint were served upon 
“Ulrik F. Smith, Branch Manager in this 
district at that time” for the defendant. The 
defendant has submitted an affidavit to the 
effect that it did not have any place of busi- 
ness or any agent or representative within 
the State of Pennsylvania, and that Ulrik 
F. Smith was not an agent, employee, rep- 
resentative or officer of the defendant, nor 
authorized to accept the service of process 
for it. The plaintiff, by way of reply, has 
submitted no affidavits, but merely asserts 
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in its brief that Mr. Smith’s relationship to 
the defendant is shown by the fact that in 
a case pending in this Court he has been 
called and has testified in depositions taken 
by adversaries of the defendant. I take it 
as established, therefore, that the defendant 
maintained no “branch” in this State, that 
Mr, Smith was not its “Branch Manager” 
or otherwise its employee or agent, and that 


Court Decisions 
Wagley et al. v. Colonial Baking Co., et al. 


Number 187—114 
4-27-50 


he was not an agent authorized to accept 
the service of process on the defendant. 


[Return of Summons Quashed] 


Since there has been no valid service of 
process, it is unnecessary to consider the 
question of venue. The defendant’s motion 
to quash the return of the summons will be 
granted. 


[] 62,604] C. W. Wagley and Mrs. Juanita Wagley v. Colonial Baking Co., et al. 
In the Supreme Court of Mississippi. No. 37,441. April 10, 1950. 


Mississippi Trusts and Combines Law 

Motions for Directed Verdict—Inferences Tending to Prove Violations—Province of 
Judge and Jury.—In ruling upon a motion for directed verdict dismissing an action, it is 
the duty of the judge to give full weight to evidence adduced in support of the action and 
to treat the evidence as proving every fact which it tends to prove in favor of the plaintiff. 
Where there is evidence for which a jury might find for the plaintiff, where from simul- 
taneous price reductions they might have found conspiracy, and where from the sale of 
bread at less than cost they might have found an intent not to compete but to destroy a 
competitor, it is error to withhold the evidence from the jury’s consideration, and in that 
situation, the dismissal must be reversed and the cause remanded for new trial. 


See the State Laws annotations, Vol. 2, § 8455. 


Scope of Prohibitions—Rule of Reason—“Inimical to Public Welfare” Not Require- 
ment of Proof.—State antitrust laws are in general more specific than the federal laws, and 


there is less need for generality in interpretati 
statutes are proved to have been committed b 
sary to prove further that the restraints thereb 
Such words are not words of further descri 
named and prohibited are so characterized by 


on. Where, therefore, acts prohibited by state 
y alleged violators of the law, it is not neces- 
y imposed are “inimical to the public welfare.” 
ption of the prohibited offenses, but the acts 
their very inclusion in the statute. 


See the State Laws annotations, Vol. 2, 7 8455.02. 
For the plaintiffs: Creekmore & Creekmore, of Jackson, Mississippi. 


For the defendants: 
Daniel & Mitchell, 
Mississippi. 


SMITH, J.: Appellants are a co-partner- 
ship, doing business as Dixie Land Baking 
Company. Appellees, Colonial Baking Com- 
pany and Hardins Bakery Corporations, are 
corporations, while appellee, Golden Krust 
Bakery is a co-partnership. All, in May 
1948, were engaged in the bakery business 
in the City of Jackson. There was another 
so engaged at the same time, the Acme 
Bakery Company, not a party to the suit. 


[Illegal Purpose Alleged in 
Price Cutting] 


Appellants filed their declaration against 
appellees comprising two counts. The first 
count charged, in effect, three violations of 
Sections 1088 and 1089 of the Code of 1942, 
and demanded an award of $500 penalty for 
each violation. The violations allegedly con- 
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T. J. Tubb, of West Point, Mississippi, and Jackson, Young, 
Lotterhos & Dunn, and Flowers, 


Brown & Burns, all of Jackson, 


sisted of concerted and simultaneous reduc- 
tion of the wholesale price of white bread on 
June 15, 1948, from thirteen cents to twelve 
cents; on October 13, 1948, from twelve 
cents to ten cents; and on October 23, 1948, 
from ten cents to eight cents, all such re- 
ductions applying only within the City of 
Jackson, or close by, and only in the terri- 
tory served by appellants. It was further 
charged that these reductions were the re- 
sult of a combination and agreement among 
the appellees to reduce the price of such 
bread to a degree inimical to the public wel- 
fare, and for the purpose of stifling competi- 
tion and monopolizing the production, control 
and sale thereof in the said City of Jackson 
and a limited zone outside of it. 


Section 1088, Code 1942, defines a trust 
or combine as being a combination, con- 
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tract, understanding or agreement, expressed 
or implied between two or more persons, 
corporations, or firms or association of per- 
sons or between any one or more of either 
with one or more of the others, within the 
purview of criminal jurisprudence, when 
inimical to public welfare and producing 
certain listed effects therein. Persons vio- 
lating the statute are made subject to pun- 
ishment and injunction against the further 
continuation thereof. 


Section 1089, Code 1942, provides that any 
corporation, domestic or foreign, or indi- 
vidual, partnership, or association of per- 
sons whatsoever, who, with intent to 
accomplish the result therein prohibited, or 
without such intent, shall accomplish the re- 
sults to a degree inimical to public welfare, 
and shall thus: (a) restrain or attempt to 
restrain the freedom of trade or production; 
(b) or shall monopolize or attempt to mo- 
nopolize the production, control or sale of 
any commodity, or the prosecution, man- 
agement or control of any kind, class or 
description of business; (d) or shall destroy 
or attempt to destroy competition in the 
manufacture or sale of a commodity, by sell- 
ing or offering the same for sale at a lower 
price at one place in the state than another; 
such parties shall be deemed and held to be 
a trust and combine within the meaning and 
purpose of this section, and shall be liable 
to the pains, penalties, fines, forfeitures, 
judgments and recoveries denounced against 
trusts and combines and shall be proceeded 
against in manner and form therein pro- 
vided, as in case of other trusts and combines. 


[Penalty Recoverable in Addition 
to Damages] 


Section 1092, Code 1942, authorizes any 
person, natural or artificial, injured or dam- 
aged by a trust and combine as defined, or 
by its effects directly or indirectly, to re- 
cover all damages of every kind sustained 
by him or it and in addition a penalty of 
five hundred dollars, by suit in any court of 
competent jurisdiction. It is also permitted 
by the statute for suit to be brought against 
one or more of the parties to the trust and 
combine and one or more of the officers and 
representatives of any corporation a party 
to the same, or one or more of either. Such 
penalty may be recovered in each instance 
of injury, and all recoveries provided for 
may be sued for in one suit. 


Count II of the declaration charges that 
the price reductions, described in Count I, 
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allegedly made by the defendants, were not 
for any legitimate purpose, but in further- 
ance of a joint and common scheme mali- 
ciously and wrongfully to interfere with 
appellants’ business, destroying it and driv- 
ing them into bankruptcy. It was further 
charged that the aforesaid price reductions 
were not intended to benefit the public but 
to ruin appellants’ business and coerce them 
into discontinuing their thirteen-inch loaf of 
bread. It is further asserted that when ap- 
pellees had accomplished the purpose of 
their conspiracy they proposed to increase 
the price of bread back to its original cost 
to the public. Actual and punitive damages 
were demanded under Count II. 


[Collusion Denied] 


The appellees, each represented by differ- 
ent counsel, filed separate answers. It was 
denied, in detail, that there was any viola- 
tion of the anti-trust statutes of this State, 
and that no common law rights of appel- 
lants had been by them transgressed. Price 
cuts were admitted, but, justified in appel- 
lees’ pleadings, as having been made only 
for the purpose of meeting a competitive 
advantage obtained by appellants as a re- 
sult of appellants’ initiatory action, and to 
meet competition of the other baker in the 
City of Jackson. Denial was likewise made 
of any collusion, agreement or conspiracy 
by and between appellees, which interfered 
with or deprived appellants of any of their 
rights. The alleged “competitive advantage” 
to which allusion was made seems to be 
based on the premise that appellants gained 
it from their production and sale of a 
thirteen-inch loaf of bread in the City of 
Jackson for the same price charged by all 
three appellees for their eleven-inch loaf of 
bread in the same market. 

At the end of appellants’ testimony, ap- 
pellees moved the court to exclude it and 
grant them a directed verdict, which was 
overruled. However, the court sustained 
appellee’s motion, at the end of all of the 
evidence, for a peremptory instruction to 
find for the appellees, and such verdict was 
returned accordingly. Motion for new trial 
was made, overruled, and the plaintiffs 
below became appellants here, and the case 
is now before us for review. 


Errors assigned, which we deem worthy 
of note are: (1) The granting of the per- 
emptory instruction; (2) refusal of the trial 
court to permit appellants to introduce the 
Presidents of Hardin Bakery Corporation 
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and of Colonial Baking Company, defend- 
ants below, as adverse witnesses; (3) re- 
fusal to permit testimony of Mrs. Pucket, a 
witness for plaintiff below, recounting con- 
versations with the sales manager of de- 
fendant, Hardin’s Bakery Corporation; (4) 
refusal to allow plaintiff’s witness, Wagster, 
to testify to a conversation with the general 
manager of Hardin’s Bakery Corporation; 
(5) and refusal to allow various witnesses 
on behalf of plaintiff below, appellant here, 
to testify as to their telephone conversation 
with persons claiming to be the general 
manager or sales manager of defendant ap- 
pellees; the court erred in refusing to allow 
various witnesses to testify “of their tele- 
phone conversations with various persons 
claiming to be the general manager or sales 
manager of defendants.” 


The record here is voluminous, consisting 
of two volumes, with the combined total of 
five hundred and forty-nine pages. Appel- 
lant has filed a lengthy brief, as have each 
of the attorneys representing the three sey- 
eral appellees; and the evidence is compli- 
cated and contradictory. 


[Weight of Evidence on Motions for 
Directed Verdict] 


It is to be borne in mind that at the end 
of appellant-plaintiff’s evidence, the trial 
court overruled a motion by appellee- 
defendants to exclude it, and direct a verdict 
for them. But that at the end of all of the 
testimony, a motion for a peremptory in- 
struction to the jury to find a verdict for 
the latter was sustained. This should not 
have been done unless the evidence of the 
movant overwhelmed by its weight, the proof 
of the opposite party. In considering this 
issue, there must be constantly borne in 
mind the rule that, on such a motion, “the 
evidence must be treated as proving every 
fact favorable to appellant’s case which it 
either proves or tends to prove.” Miller v. 
Bank of Holly Springs, 131 Miss. 55, 95 So. 
129, 31 A. L. R. 698; and numerous others. 


[Interpretation of State Antitrust 
Statutes | 


Both the basic statutes involved here, deal- 
ing with and defining trusts and combines 
use the phraseology “inimical to public wel- 
fare.” It becomes, therefore, necessary, in 
limine, to determine what is meant by that 
phrase, and what proof, if any, must be pro- 
duced to establish that a purpose or result 
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is inimical to public welfare. It is laid down 
as a general rule that “Where an anti-trust 
statute prohibits a specific thing, that fact, 
of course, furnishes a sufficient reason for 
condemning the particular combination and, 
as the state statutes generally go more into 
detail than the Federal statute, the state de- 
cisions are less controlled by general con- 
siderations. If a combination is within the 
express prohibition of the act, it constitutes 
no defense that the combination is not ‘in- 
imical to the public welfare,’ although the 
statutes uses this language, in describing the 
combinations thereby denounced. In such 
case, the words ‘inimical to the public wel- 
fare’ are not an added element of definition 
attached to each of the definitions already 
given in the separate sections of the statute, 
but the offense is complete when shown to 
come within the terms of any section, as 
thereby the legislature, in whom the discre- 
tion is vested, by its very declaration, deter- 
mines the act to be inimical to the public 
welfare.” 36 Am. Jur., Monopolies, Com- 
binations, Etc., Section 133, Page 606. In 
Barataria Canning Company v. Joulian, 80 
Miss. 555, 31 So. 961, this Court adopted the 
above language in its opinion. 


Cited under that section is the Mississippi 
case of Retail Lumber Dealer's Association v. 
State, 95 Miss. 337, 48 So. 1021, 35 L. R. A. 
(NS) 1054, affirmed in Grenada Lumber Com- 
pany et al. v. State of Mississippi, 217 U. S. 
433, 54 L. Ed. 826, 30 S. Ct. 535. This Court 
said in its opinion: (differentiating between 
the rights of individuals to act as individuals, 
and their combined action in unison to ac- 
complish a common purpose) “The indi- 
vidual right is radically different from the 
combined right. The combination has hurt- 
ful powers and influences not possessed by 
the individual. It threatens and impairs 
rivalry in trade, covets control in prices, 
and seeks and obtains its own advancement 
at the expense and in the oppression of the 
public. * * * Any one of several companies 
had the right to sell the whole or only a 
part of its output to only such persons, in 
only such territory, and only at such prices 
as it pleased; yet it was inimical to the in- 
terest of the public and unlawful for them 
to combine and agree that those matters 
should be determined and controlled by an 
agency jointly created for that purpose.” It 
is true that the method allegedly adopted to 
effectuate the charged combination differs 
from the one described in the case quoted, 
the same principle applies in each instance. 
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In the Lumber Company case, cited, this 
Court quoted with approval this same lan- 
guage from American Jurisprudence and the 
Barataria case, supra. 


[Interpretation Approved by 
Highest Court] 


In affirming the Mississippi Court, the 
Supreme Court of the United States held: 
that an act, harmless when done by one, 
may become a public wrong when done by 
Inany acting in concert, and when it be- 
comes the object of a conspiracy and op- 
erates in restraint of trade the police power 
of the state may prohibit it without impair- 
ing the liberty of contract protected by the 
Fourteenth Amendment; and that, while an 
individual may not be interfered with in 
regard to a fixed trade rule not to purchase 
from competitors, a state may prohibit more 
than one from entering into an agreement 
not to make such purchases. The Court fur- 
ther declared that a combination that is 
actually in restraint of trade under a statute 
which is constitutional, is illegal whatever 
may be the motive or necessity inducing it. 


Quoting further from the aforesaid section 
of American Jurisprudence, it is there de- 
clared: “The authorities are generally agreed 
that if the necessary effect of the contract or 
combination is to stifle or directly or neces- 
sarily to restrict free competition or lessen 
it to an unreasonable extent, such contract 
or combination is under the ban of the law, 
whatever may have been the intention of the 
parties.”” Reference is made to Section 134, 
36 Am. Jur., Monopolies, etc., page 607. 


In a case involving Section 3 of the Anti- 
trust Act (Laws 1900, page 126, chap. 88) 
the Supreme Court of Mississippi, quoting 
from Yazoo, etc. Railroad Company v. Searles, 
85 Miss. 520, 37 So. 942, said “that the 
phrase, ‘inimical to the public welfare’ was 
a legislative declaration that all the con- 
tracts condemned by this anti-trust statute 
were so ‘inimical, were unlawful, and were a 
criminal conspiracy.’” ‘The Court further 
declared that “it is not left to the courts to 
say that such contracts are inimical to the 
public welfare, but the legislature itself has 
characterized such contracts as being in- 
imical to the public welfare by this legisla- 
tive declaration.” Kosciusko Oil Mill & 
Fertilizer Company v. Wilson Cotton Oil Com- 
pany, 90 Miss. 551, 43 So. 435, 8 L. R. A. 
(NS) 1053. 
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[Success of Monopoly Immaterial] 


In the case of United States v. C. E. Knight 
Company, et al., 156 U. S. 16, 15 Sup. Ct. 249, 
39 L. Ed. 325, that Court held: Again all 
the authorities agree that, on order to vitiate 
a contract or combination, it is not required 
that its result should be a complete mo- 
nopoly. It is sufficient if it really tends to 
that end and to deprive the public of the 
advantages that flow from free competition. 
See also Yazoo & Mississippi Valley Railroad 
Company v. Searles, 85 Miss. 525; Harvey v. 
State, ex rel. Knox, Atty. General, 149 Miss. 
874, 116 So. 98; Standard Oil Company of 
Kentucky v. State, ex rel. Atty. General, 107 
Miss. 377, 65 So. 468. 


So, it is to be deduced from the foregoing 
authorities that the Legislature has declared 
the forbidden things, listed in the statute, 
to be inimical to the public welfare, and, 
therefore, if proof be sufficiently made of a 
transgression of the statutory prohibitions, 
such act is intrinsically inimical to the pub- 
lic welfare without further or special proof 
of a result beyond the definitions of the 
statutes, or deduction by the courts that 
proven violations are or are not inimical to 
public welfare. The Legislature has pre- 
empted the question. 


As to proof of conspiracy, with which the 
second count of the declaration deals, the 
rule as to the nature and character of the evi- 
dence to be adduced as proof of an unlawful 
combine or conspiracy, the general rule is 
set forth in 15 Corpus Juris Secundum, 
Conspiracy, Section 29; and 5 R. C. L, 
Conspiracy, Sections 37, 39. 


[Inferential Evidence in Conspiracy Cases] 


In dealing with alleged violation of the 
Sherman Anti-Trust Law, the Supreme 
Court of the United States said: “But it is 
said that in order to show a combination or 
conspiracy within the Sherman act some 
agreement must be shown under which con- 
certed action is taken. It is elementary, 
however, that conspiracies are seldom capa- 
ble of proof by direct testimony, and may 
be inferred from the things actually done; 
and when, in this case, by concerted action 
the names of wholesalers who were reported 
as having made sales to consumers were 
periodically reported to the other members 
of the Associations, the conspiracy to ac- 
complish that which was the natural con- 
sequence of such action may be readily 
inferred.” Eastern States Retail Lumber Deal- 
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ers’ Association, et al, v. United States, 234 
We S21600934 SHG agOsleesSalews sds. 1490! 
L. R. A. 1915A 788. 

We think the case of Memphis Steam 
Laundry-Cleaners, Inc. v. Lindsey, 192 Miss. 
224, 5 So. (2d) 227, is very much in point 
here. It is, however, the only case we can 
find where proof was made by evidence of 
express threats. Yet, the principle itself 
is applicable here, even if express threats 
against appellants be not proven, if the cir- 
cuinstantial evidence be sufficient to estab- 
lish a like purpose. In that case we held 
that the reduction of prices is an absolute 
right of the owner of a business and is 
lawful of itself, but under the guise of ex- 
ercising an absolute right, it is not lawful 
indirectly to interfere with the business, 
employment, or occupation of a third per- 
son, where the exercise of the right was 
with the object of injuring the third person 
rather than primarily of benefitting the 
person exercising the right. The Lindsey 
case, it is true, was a common law action 
for unfair competition, while the second 
count of the case at bar is a common law 
action for conspiracy, but they are analo- 
gous enough to draw from similar principles. 


[Question for Jury] 


Without deciding the issue of fact our- 
selves, we are of the opinion also that the 
trial judge should not have decided it, but 
should have left it to the jury. To set out 
all of the evidence in this voluminous record 
would require a book. We will merely sug- 
gest some of the principal factual issues: 
(1) whether or not the defendants con- 
spired unlawfully to stifle trade, interfere 
with, or drive appellants out of their trade 
territory in the City of Jackson, or whether 
their action was merely in lawful com- 
petition with Acme Bakery; (2) were the 
three reductions in prices of bread in the 
City of Jackson made simultaneously, or 
approximately so, and part of a conspiracy 
against appellants, or in violation of the 
anti-trust statutes, or if the incidence of 
closely timed reductions was a mere coin- 
cidence? (3) whether the visit of North 
and his manager, on the occasion of the re- 
sumption of the baking business in Jackson 
by appellants, was part of a general design 
to interfere unlawfully with their doing so, 
and a part of a common scheme of all three 
defendants; (4) whether the contributions 
of eleven-inch pans by all defendants syn- 
chronously, at the time appellants were 
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making a thirteen-inch loaf, and never had 
made any other, and all appellants were 
making an eleven-inch loaf, was a part of 
a concerted plot under the statute, against 
appellants; (5) whether, when appellants 
went back to the thirteen-inch loaf, all three 
defendants twice and simultaneously put seal- 
ettes on their loaves, fixing the retail price 
of the same, this was a furtherance of a 
united purpose against appellants, as al- 
leged in their declaration, (6) whether the 
fact that the two corporate defendants put 
out a thirteen-inch loaf and all three still 
retained their eleven-inch loaf at cut prices, 
was an element in a combined purpose to 
contravene the statute, to the unlawful hurt 
and injury of appellants; (7) whether or not, 
the reduction of the bread price of the three 
appellees only in the City of Jackson, and 
only where appellants operated, and not 
outside, where appellants did not operate, 
was a fact under the statute; (8) whether, 
the successive reductions of their bread in 
the City of Jackson alone by all three ap- 
pellees from thirteen cents to twelve cents, 
from twelve cents to ten cents, and from 
ten cents to eight cents, the latter being 
below the cost of production, was a fact 
and brought the defendants within the con- 
demnation of the statute, or whether it was 
aimed at Acme alone; (9) whether or not 
the three appellees conferred with each 
other as to the consecutive steps suggested 
from the evidence, in the foregoing, and 
refrained from conferring with appellants, 
was such conduct as resulted in doing the 
things prohibited by the statute; whether 
all of the three appellees raised the price 
of their bread back to its original cost to 
the consumer on the same day, upon the 
filing of this action against them, and why; 
(10) whether appellees were only trying 
lawfully to meet the competition of Acme, 
or seeking to destroy appellants’ business, 
or illegally interfere with free trade, reduce 
the price or production of bread, as against 
the statutes; (11) or as a matter of fact 
violated any of the charged statutory provi- 
sions; (12) whether or not an allegedly un- 
lawful conspiracy was entered into against 
appellants, as charged in the declaration. 
We are not precluding any other issues in- 
advertently omitted from the foregoing, 


[Plaintiff Baked Larger Loaf] 


Appellants had just resumed their busi- 
ness in Jackson when these appellees began 
the series of events culminating in this suit. 
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Their production had reached about one 
thousand loaves per day, but Mr. Wagley 
was apparently conducting a vigorous ad- 
vertising campaign, and the business was 
growing, with their thirteen-inch loaf on the 
market, the only sort thay had ever made 
or for which they had the pans. Thereupon, 
the activities of appellees sprang into being, 
or at least we think the jury should be per- 
mitted to say whether they did, or were 
precipitated by a course of dealing by Acme. 
Frankly, from the record, Acme’s compe- 
tition seems rather negligible, and the jury 
should have the right to consider its small 
production against the very large produc- 
tion of the three defendants, in reaching a 
verdict in this case. 


[Discriminatory Prices Used] 


It seems improbable that it was against 
Acme, but more probable that it was in con- 
cert with Acme, whose manager testified 
that never before in all the long history of 
that bakery had it cut prices of bread, and 
yet, here the three defendants, at approxi- 
mately the same time, ultimately cut the 
price of bread to eight cents, admittedly 
below the cost of production, and admitt- 
edly leading to bankruptcy if long followed. 
Or the jury would be justified in so finding. 
Appellants did not and could not meet 
this cut. They had eight hundred and forty 
loaves returned to them by the retailers in 
a single day, and their sales suffered a 
heavy decrease throughout the period. It 
is not disputed in the record, as we see it, 
that appellees, all three of them, at a time 
when all three were operating both in and 
out of Jackson, wherein only appellants 
were operating, all fixed the price of bread 
in Jackson at a price lower than their price 
for the same bread outside the city limits. 
With this, Subsection (d), Section 1089, 
Code 1942, specifically deals, as follows: 
“Or shall destroy or attempt to destroy 
competition in the manufacture or sale of a 
commodity, by selling or offering the same 
for sale at a lower price at one place in 
the state than another * * *.” Or, at least, 
a jury could so find. 


We are of the opinion, as stated supra, 
that the lower court committed reversible 
error in granting appellees the peremptory 
instruction, and remand it for a new trial. 

Complaint is also made of other actions 
of the trial court to the alleged prejudice 
of appellants. 
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[Cross-Examination of Officers Denied] 


Appellants offered the Presidents of de- 
fendant corporations, Hardin and Colonial, 
as adverse witnesses, but the court would 
not permit them to be cross-examined as 
adverse witnesses, at the objection of ap- 
pellees. Appellants then asked to examine 
them in the absence of the jury, so as to 
make a record, which was also denied. 
Later, but not before the jury, appellants 
were permitted to state in the record what 
they expected to prove by three executives, 
to which appellees fling the charge that it 
was merely a repetition of the declaration 
in the case. The court, during the trial, 
permitted these same two presidents of de- 
fendant corporations to remain in the court- 
room as advisers to the attorneys for the 
defendant-appellees. 


Appellees seek to justify this denial of 
such cross-examination under the statute, 
Section 1710, Code 1942, which reads in 
part: “A party to a suit desiring to examine 
any opposite party in open court, may, 
without first taking his deposition, have 
such party subpoenaed as a witness and 
examine him in the presence of the court 
* * * and shall be at liberty to contradict 
the testimony of such party * * *.” It 
is contended that the presidents of the cor- 
porate defendants were not opposite parties 
in this case, although their corporations 
were parties, and hence appellees contend 
that the trial court was correct in this 
ruling. They cite a Massachusetts case 
which seems to lend them encouragement. 
Reed v. Mattapan Deposit & Trust Company, 
198 Mass. 306, 84 N. E. 469. However, the 
witness was an actuary, and not a presi- 
dent, although an officer of the company. 
We think this was error. We believe that 
a justified parity of reasoning brings the 
point within the conclusion of this Court 
in the case of Illinois Central Railroad Com- 
pany v. Sandford, 75 Miss. 862, 23 So. 355, 
dealing with interrogatories addressed to 
non-resident defendants, wherein we said: 
“If the testimony of a party to a suit who 
resides out of the state, * * *” etc. In 
that case, it was declared: ‘‘We are of the 
opinion that Section 1761 (Code 1892) ap- 
plies to and includes corporations. It seems 
natural and reasonable to suppose that 
that section should apply in favor of all 
litigants and against all parties to a suit, 
whether such parties be natural or artificial 
persons. It is obvious that a corporation 
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cannot deliver testimony in person, and may 
not, therefore, literally comply with the 
statute, yet the business of corporations is 
conducted by the agency of officers in- 
trusted with duties assigned them as presi- 
dent, manager, or heads of department, etc. 
and these officers or heads of department 
may well speak for the corporation in mat- 
ters confided to their management.” We 
think the same reasoning applies here to 
charge the trial court with error in refus- 
ing to permit appellants to introduce the 
presidents of the two defendant corpora- 
tions as adverse witnesses. 


[Error Not Harmless] 


It was also contended by appellees that 
even if this were error, it was harmless at 
least as to one of such presidents, whom 
appellees introduced, and he was cross- 
examined by appellants’ counsel. We do 
not think this is a successful answer. He 
had sat in the courtroom, and by that time, 
had become a thoroughly informed witness, 
and the harm had already been done to 
appellants. 


It is interesting in this connection to 
ponder what was said in Reed, et al. v. 
Charping, (Miss.) 41 So. (2d) 11: “While 
appellee made a gesture at denial of his 
representations, he contradicted himself on 
numerous points in his testimony, there 
being a substantial variance between what 
he said when unexpectedly called as an 
adverse witness for cross-examination and 
what, he later said on direct examination 
as a witness in his own behalf.” In other 
words, appellants had lost this advantage 
of surprise, when this witness was later 
introduced by appellees. 


We do not think the authorities cited by 
appellees justified the trial court in this 
regard. I. C. R. R. Company v. Sanford, 
supra. Section 1711, Code 1942, uses the 
language, “a party or other interested wit- 
ness.” Under Section 1712, dealing with 
depositions of non-residents parties, where 
interrogatories are addressed to a defend- 
ant corporation, such interrogatories would 
have to be answered by an officer of the 
corporation. Compare Cumberland Tel. & 
Tel. Co., v. State, 98 Miss. 159, 53 So, 489. 
In the Memphis Steam Laundry-Cleaners 
case, supra, we held that the motives or 
malice of the officers of defendant corpora- 
tion, while they are engaged in carrying 
out their policy of trying to destroy plain- 
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tiff’'s business, were the motives or malice 
of the corporation itself since it could only 
act through them in determining upon and 
carrying out such a policy. We have con- 
cluded the trial court committed prejudicial 
error here, for which the case must be re- 
versed and remanded. 


[Error to Exclude Testimony of 
Business Conversation] 


One of the assignments of error is that 
Mrs. Pucket was refused permission to tes- 
tify, as a witness for appellants, to her con- 
versation with the sales manager of defendant, 
Hardin’s Bakery. She was a dealer in bread 
outside of Jackson, who was not getting the 
benefit of the price reductions in the City 
of Jackson, and when she protested, Hard- 
in’s Manager came to see her, but the court, 
at the instance of appellees, refused to let 
her relate what he said. We think this 
was error. 


We are also of the opinion that the court 
erred in refusing to let certain witnesses 
of appellees repeat telephone conversations 
allegedly had with managers and authorita- 
tive employees of appellees, when the par- 
ties were so called by the witnesses, and 
purportedly answered in the characters in 
which they were called. This created a 
rebuttable presumption that they were what 
they represented themselves to be, and this 
evidence in our judgment was admissible, 
and the court erred in not admitting it. 20 
Am. Jur., Evidence, Section 367, page 335. 


[Testimony of Co-Defendants Limited] 


It was likewise error to sustain objections 
to certain questions propounded to certain 
officers and employees of the various de- 
fendants, on the ground that they could 
speak only for themselves and their com- 
panies, and not for their co-defendants by 
their testimony. They were all cuarged with 
the joint violation of the anti-trust statutes 
and with seeking a common end, and with 
conspiracy. The court below by overruling 
the motion to exclude and grant appellees 
a directed verdict, as stated supra, had 
thereby certified appellants had made out 
a prima facie case. Their testimony was 
relevant to the issue, and should have been 
admitted, we think as against all, for the 
reason that it necessarily involved all of 
the defendants, and its purpose was to tie 
all defendants together. This, too, we think 
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was reversible error. “One conspirator, al- 
though uncorroborated, is a competent wit- 
ness against a co-conspirator.” 15 C. J. S, 
Conspiracy, Section 29, p. 1043. This section 
further says: “The law permits great lati- 
tude in the admission of circumstantial 
evidence tending to establish a conspiracy, 
and to connect those advising, encouraging, 
aiding, abetting, and ratifying the overt acts 
committed for the purpose of carrying into 
effect the objects of the conspiracy, as the 
jury should have before them and are en- 
titled to consider every fact which has a 
bearing on and a tendency to prove the 
ultimate fact in issue and which will enable 
them to come to a satisfactory conclusion.” 


By the rulings of the court in connection 
with the last four assignments of error, the 
trial court prevented appellants from fully 
and adequately developing their case, which 
they should not be prevented from so doing 
on a retrial thereof before a jury. We have 
meticulously considered the entire record 
and case, and have devoted most careful 
attention to all of the excellent briefs, on 
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both sides. We have reached our conclu- 
sion only after so doing. 


[Reversed] 


The case will be, and is, reversed and 
remanded for a new trial before a jury. 


Reversed and Remanded. 
[Dissent] 


Roserps, J.: This, in my view, in the last 
analysis, is nothing but a price-war between 
private enterprises selling the same com- 
modity—one type of war, at least, of benefit 
to the public, and one permitted to private 
institutions under our supposedly competi- 
tive form of free government. And appel- 
lants started the war. It is not the first time 
in history that the aggressor has been the 
loser in the end. In any event, it is not to 
me a case calling for and justifying the use 
of the power and processes of the courts in 
the punishment of competitors who were 
defending themselves, and engaged in the 
reduction of prices to the public, a result 
certainly not undesirable at the present time. 


[| 62,605] General Electric Co. v. R. H. Macy & Co., Inc. 
In the Supreme Court of New York County. Special Term, Part III, 123 N. Y. L. J. 


1393. April 20, 1950. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade Agreements—Defense to Enforcement—Evidence of Abandonment.—Evi- 
dence of widespread price cutting by competitors in the sale of fair-trade articles at a 
time after a defendant retailer, on the basis of the alleged non-enforcement of the agree- 
ment, had himself cut prices, is not sufficient evidence to show abandonment by a manu- 
facturer of its resale price agreements, since the price cutting which was offered to show 
non-enforcement may have been a result, and not the cause, of the defendant retailer’s 
price cutting. Instances of prior widespread and long-practiced price cutting should be 
set out in affidavits with some particularity in order to make out a prima facie case of non- 
enforcement and abandonment. 


See the State Laws annotations, Vol. 2, J 8604.83; Resale Price Maintenance Com- 
mentary, Vol. 2, 7357. 


[Prior Abandonment Alleged] 


ScureiBer, J.: [Digest] Defendant asserts 
that for a long time prior to the beginning 
of March, 1950, when it started to cut 
prices, there had been widespread price-cut- 
ting, to plaintiff’s knowledge (actual or con- 
structive), on a scale so large as to amount 
to an abandonment by plaintiff of its fair 
trade price schedules. Defendant maintains 
that, in any event, price-cutting was so 
rampant and general that it would be in- 
equitable to compel it to adhere to the prices 


fixed by plaintiff while competitors generally 
are selling for less. 


The proof submitted by defendant falls 
far short however of establishing even prima 
facie that prior to the early part of March, 
1950, price-cutting of plaintiff's products was 
so extensive and prevalent as to make out a 
case of abandonment by plaintiff of its price 
schedules or as to deprive plaintiff of its 
right to compel compliance with the fair 
trade agreements fixing minimum retail 
prices. 
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[Earlier Price Cutting Should be Shown] 


Letters written by defendant to plaintiff 
prior to March, 1950, complaining of wide- 
spread price-cutting and articles in trade 
publications are not sufficient proof, by them- 
selves, of the facts therein stated. Affidavits 
of actual instances of price-cutting by various 
named competitors of defendant on a wide 
scale and continuing over a long period of 
time should have been presented to sub- 
stantiate defendant’s claims. 


Defendant does submit proof of numerous 
iustances of price-cutting subsequent to the 
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beginning of March, 1950, but much of this 
may have been caused by defendant’s action 
in cutting prices, and, in any event, such price- 
cutting is so recent that plaintiff has obviously 
not had a reasonable opportunity to take steps 
to prevent it. Certainly, it is too early at this 
time to hold that plaintiff has abandoned 
its price schedules on the basis of the price- 
cutting revealed by defendant’s shoppers to 
have occurred during March and April of 
this year. 

The motion for a temporary injunction 
is granted. 


[| 62,606] Baker-Cammack Hosiery Mills, Inc., and Baker-Mebane Hosiery Mills, 


Inc. v. The Davis Co. 


In the United States Court of Appeals for the Fourth Circuit. 


1950. 


No. 5995. April 11, 


Appeals from the United States District Court for the Middle District of North 


Carolina. Civil. Modified and Affirmed. 


Sherman Antitrust Act 


Patent Pooling—Complementary Contrasted with Competitive Patents—Purpose of 
Combination.—The combination in a single ownership of several patents which are com- 
plementary to each other, rather than competitive, is not illegal if the combination is not 
used for improper purposes. When the patents are available individually to a large 
number of independent manufacturers without restriction as to price or sales territory, 
the pooled patents are not being used to injure competition and there is no illegality in 
the common ownership. 


See the Sherman Act annotations, Vol. 1, § 1270.201. 


Infringement Suit Defense—Unclean Hands—Elimination of Patent-Tying Terms.— 
A patentee whose licenses have contained unlawful patent-tying terms is free to change 
the form of his license offer, and if the patentee, after decision of an important case in- 
volving similar practices, reforms his offers to remove the illegal conditions, defenses to 
an infringement suit should be limited to those available under the new license. 


See the Sherman Act annotations, Vol. 1, 1270.201, 1660.200. 


For the appellants-defendants: Henry N. Paul, Jr., and James F, Byrnes (Ernest 
F. Mechlin, L. P. McLendon and Thornton H. Brooks on the brief). 


For the appellee-plaintiff: James P. Burns and Charles A. Noone (Robert E. Burns 
and Welch Jordan on the brief). 


Before PARKER, SOPER and Dosim, Circuit Judges. 


[Hosiery Patent Infringement Charged] 


Soper, Circuit Judge: Six United States 
patents, relating to elastic top self-support- 
ing hosiery and methods for producing it, 
constitute the subject matter of this appeal. 


circular hosiery knitting machines in the 
United States, Interwoven Stocking Com- 
pany, the largest manufacturer of men’s 
socks in the world, and W. B. Davis & Son, 
Inc., which until recently owned and op- 


The Davis Company, the plaintiff in the 
District Court, is a corporation which was 
formed in 1946 to hold the patents for the 
beneficial owners. They are Scott and Wil- 
liams Company, the largest manufacturer of 
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erated a large hosiery mill in Alabama. The 
nominal defendants in the District Court 
were Baker-Cammack Hosiery Mills, Ine. 
and Baker-Mebane Hosiery Mills, Inc. lo- 
cated at Burlington, North Carolina; but the 
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defense has been conducted and financed by 
the Hosiery Investigating Committee, an 
organization composed of one hundred and 
seventy-two hosiery mills located in North 
Carolina and fourteen other states, which 
was formed to investigate the validity of the 
patents and to defend suits brought to en- 
force them. J. E. Baker, president of both 
defendant corporations, is president of the 
Investigating Committee. Each member of 
the Committee has contributed financially 
to the defense of the suit. It was stipulated 
that one hundred and eighty manufacturers 
are involved directly or indirectly in the 
matters in issue. In argument it was stated 
that there are over five hundred hosiery mills 
in the United States. 


There are two suits, one charging that 
Baker-Cammack has infringed five of the 
patents, and one charging that Baker-Mebane 
has infringed all of the patents in suit. Both 
companies are under the same management 
and control. The suits were consolidated 
and disposed of in one trial in the District 
Court, and conclusions of law and an opinion 
applicable to both cases were filed by the 
District Judge. 86 F. Supp. 180. The court 
held in separate decrees that the patents are 
valid and have been infringed as alleged. 
The court also decreed in each case that the 
present firms and corporations comprising 
the Investigating Committee should be 
bound by the decrees except that all of them 
other than the named defendants were not 
adjudged guilty of infringement and were 
not deprived of the separate defense of non- 
infringement. The named defendants were 
enjoined from further infringement and the 
cases were referred to a special master to 
ascertain the damages sustained by the 
plaintiff by reason of the infringement by 
the named defendants. 


[Unlawful License Restrictions Alleged) 


In addition to the defenses of invalidity 
and non-infringement, the defendants raised 
the defenses: (1) that the plaintiff holding 
company was estopped from suing for in- 
fringement of the patents by reason of con- 
duct of its predecessors in title which 
amounted to laches and acquiescence in the 
use of the patents; (2) that the defendant, 
Baker-Cammack, had acquired an implied 
license to use certain machines and attach- 
ments in making stockings under five of the 
patents in suit by reason of the purchase of 
the equipment from Scott & Williams when 
Scott & Williams had a controlling interest 
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in the patents; and, (3) that the actions of 
the owners of the patents in forming the 
Davis Company and seeking to impose upon 
the industry the provisions of proposed li- 
cense agreements offered in evidence con- 
stituted such a violation of the federal 
anti-trust laws and such an abuse of the 
patent monopoly as to disentitle the Davis 
Company to the enforcement of its rights 
under the patents. The District Judge re- 
jected all of these defenses; but he stated in 
his opinion that it might be necessary in 
assessing damages to reexamine the evi- 
dence in order to ascertain whether Scott 
& Williams had furnished the defendants’ 
machinery and equipment for the manufac- 
ture of infringing stockings as to confer upon 
the defendants an implied license to make 
infringing stockings on the equipment so 
furnished. 


[Omitted Portions | 


[Portions of the opinion relating to the 
validity of the patents involved, and discuss- 
ing the defenses of laches, acquiescence, and 
implied license, are omitted here as being 
irrelevant to the scope of the Reports. ] 


Violation of Federal Anti-Trust Statutes 


The defendants go on to contend that the 
beneficial owners of the patents, having 
lulled the industry into a sense of security in 
infringing the patents, joined forces in a 
conspiracy in violation of the federal anti- 
trust laws to pool the patents and mulct the 
infringing manufacturers in damages. We 
have seen that there is no substantial founda- 
tion for the first position and it remains to 
consider whether the evidence supports the 
second. It is based upon the formation of 
the Davis Company in 1946 by W. B. Davis 
& Sons, Inc., Interwoven and Scott & 
Williams to hold the patents in a single 
ownership, and upon the assertion that the 
patents provide essentially competing meth- 
ods and fabrics covering the whole field of 
automatic elastic top hosiery, and hence the 
Davis Company is the fruit of an unlawful 
conspiracy in violation of Sections 1 and 2 of 
the Sherman Act as amended. 15 U. S. C. A. 
§§ 1 and 2. 

The Davis Company was incorpogsated un- 
der the laws of Maryland. As of August, 
1946 it received assignments of the patents 
in suit and of nine other patents not here 
involved as follows: ‘The Gastrich patent 
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486 was assigned by Scott & Williams, sub- 
ject to the right of Scott & Williams to 
manufacture knitting machinery for hosiery 
covered by the patent and subject to the ex- 
clusive right of the Textile Machine Works 
to operate under the patent in the field of 
full fashioned hosiery. The four Getaz 
patents in suit, with two other Getaz patents 
not here involved, were assigned by James 
L. Getaz and Scott & Williams, who had 
effected an agreement with Getaz to accom- 
plish the assignment, subject to a license to 
Interwoven to use these patents in the field 
of men’s hosiery. The Davis patent ’246, as 
well as two other patents of Robert E. Davis 
and one patent of Robert E. Davis, Jr. not 
here involved, were assigned by W. B. Davis 
& Son, Inc., subject to an exclusive license 
possessed by Interwoven to use the patents 
in the field of men’s hosiery. Interwoven 
transferred its interest as exclusive licensee 
under the Davis and Getaz patents as above 
described, and also its interest as owner of 
four patents issued to Robert E. Davis, Jr. 
not in suit. Interwoven, however, reserved 
from the grant the exclusive right to make 
men’s hosiery in which an elastic thread is 
incorporated in the self-supporting portion 
only at every fourth wale in every fourth 
course. 


[Defense Committee Organized] 


The Davis Company began to circularize 
the industry before the transfer to it of 
all the patents was perfected. Offers to license 
the industry under all of the fifteen patents 
at 2¢ per dozen pairs were made in Febru- 
ary, 1946 and repeated in August and Sep- 
tember, 1946, and in the last mentioned 
communication the beginning date for the 
payment of royalties was fixed at September 
1, 1946. Attention was drawn to the saving 
of 15 to 20¢ per dozen pairs by adopting the 
methods and fabric of the patents. These 
communications led to the formation of the 
Investigating Committee which in turn cir- 
cularized the industry and solicited the 
manufacturers to furnish the number of their 
seamless machines in operation with or with- 
out rubber attachments and requested the 
manufacturers to join in fighting the patents 
and to contribute according to the number 
of machines operated. A copy of these cir- 
culars came into the possession of the Davis 
Company which offered the Committee in a 
number of letters to furnish any information 
which the Committee desired in respect to 
the patents, but this offer was rejected. 
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The license offered by the plaintiff in 1946 
contained no restrictions as to the quantity 
of goods to be produced, or the price to be 
charged, or the territory in which they might 
be sold by the licensee. There were no 
tying clauses of any character, no pyramid- 
ing of royalties, and no requirement that the 
inventions must be used. The license was 
specifically confined to the type of manufac- 
ture of plain circular knit hosiery, embody- 
ing one or more of the inventions, expressly 
excepting, however, the right to make the 
character of goods reserved to the Inter- 
woven Company. 


The defendants argue that the conditions 
of the license offered in 1946 tending to 
establish their charge that the plaintiff set 
up a monopoly of competing patents on 
three grounds, namely: (1) that the licensee 
agrees that he will not at any time contest 
the validity of any of the patents covered by 
the license; (2) that the licensee is required 
to take a license for all fifteen patents at 2¢ 
per dozen pairs, and may not obtain a license 
under a smaller number of patents at a 
smaller royalty; (3) that the term of the 
license extends to the end of the term of the 
last expiring patent whereby the terms of 
earlier patents would be extended beyond 
the statutory period. For example, the ear- 
liest patent, Getaz ’217, expires September 
15, 1953, and the latest Getaz patent ’350, 
expires March 14, 1961. Another criticism 
of the license offer is that under it royalties 
are payable even though the manufacturer 
may already have an existing license; but it 
is not clear why such a manufacturer would 
need an additional license. 


[Questionable Terms Deleted | 


The first objection requires no comment 
since it refers to a condition which is im- 
posed by law upon every one who takes a 
license under a patent. See Steiner Sales Co. 
v. Schwartz Sales Co., 10 Cir., 98 F. 2d 999. 
The other objections would be worthy of 
more attention were it not for the fact that 
they were eliminated from the plaintiff’s 
offer to license the industry in a communica- 
tion which was sent out on December 24, 
1948, after the pending suit was brought but 
before it was tried in the District Court. 
Three forms or types were offered by the 
plaintiff company in this communication: 
(1) a license under the Davis patent ’240 and 
the Getaz patent ’350 which would authorize 
the licensee to make a plain knit stocking 
top with elastic thread in spaced courses and 
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wales, under the first mentioned patent, and 
also to include a selvage or anti-ravel edge 
under the second mentioned patent; (2) a 
license under the Getaz patents, ’402 and 
”350, which would enable the licensee to pro- 
duce a plain knit stocking having the ap- 
pearance of a rib knit stocking under the first 
mentioned patent, and to give it the selvage 
under the second mentioned patent; and (3) 
a license under the Davis patent ’246 and 
also under another Davis patent No. 
2,183,862, not in suit, which would authorize 
the licensee to manufacture the top portion 
of the stocking with terry knit fabric so 
made as to substantially conceal the elastic 
thread. 


[Restriction Upon Use Dropped] 


In the proposed new license agreement 
offered by the Davis Company, no restric- 
tion is found on the use of the Davis patent 
’246 since Interwoven had previously sur- 
rendered its exclusive right to incorporate 
the rubber at every fourth wale in every 
fourth course. As a result, Interwoven is 
subject to the same royalty as other manu- 
facturers. 

Furthermore the Davis Company did not 
confine its offer to the three types or com- 
binations of patents above described. It an- 
nounced in the same offer that the company 
stood ready and willing to negotiate the grant 
of uniform licenses at reasonable royalty 
rates for any other type of automatic elastic 
top hosiery comprehended by the claims of 
the patents owned by it. The provision in 
the earlier offers that the term of the license 
should extend to the end of the last expiring 
patent was also eliminated. The Davis Com- 
pany also met the other objection to its 
previous license offers by announcing that if 
any hosiery manufacturer had acquired a 
license either express or implied under any 
of the patents owned by it for all or any 
part of its production, and this license was 
established to the satisfaction of the com- 
pany, it would be recognized. 


The Investigating Committee promptly 
countered this new offer of the plaintiff by 
a communication to the industry advising 
the rejection of the offer and stating that 
the Committee and its counsel were prepared 
to resist the suit on the ground that the 
pooling of the patents was invalid under the 
anti-trust laws. 

We shall discuss this aspect of the case 
in connection with the latest offer of the 
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plaintiff to license hosiery manufacturers 
since it was conceded by plaintiff’s attorney 
in the argument of the case that the plain- 
tiff’s claim for damages for infringement 
must be confined to the period subsequent 
to December 24, 1948, when the last offer 
was made, and restrictions upon the license 
offered in 1946 were withdrawn. 


[Pooled Patents Not Competitive] 


The defendants depend very largely upon 
their assertion that the gathering of the six 
patents into one ownership suppressed com- 
petition between methods and fabrics which 
would otherwise contest with one another in 
the industrial field. The facts, however, do 
not bear out the contention. It is true that 
the plaintiff in its offer spoke of the fifteen 
patents as a comprehensive and complete 
series covering the various improvements of 
plain knit elastic top self-supporting hosiery 
and there is testimony to the effect that 
stockings may be made either according to 
the Davis or the Getaz method, some mills 
using one and some the other. But it was 
held by the District Court, and the evidence 
supports the holding, that the patents are 
complementary rather than competitive. It 
was shown by the evidence of witnesses who 
were associated with certain mills which 
contributed to the defense that they were 
making stockings whose fabric embraced not 
only Davis’ spaced courses but the Getaz 
selvage edge and true rib appearance as 
well. Moreover, certain of the stockings 
produced in evidence and stipulated to have 
been made by the defendant mills were so 
constructed as to violate both the Davis and 
the Getaz patents. Interwoven found it de- 
sirable from the beginning to incorporate 
and combine the several features of these 
patents in their goods and to this end took 
licenses from both Davis and Getaz. Thus 
the evidence clearly shows that a stocking 
which has the appearance of the popular rib 
top, the selvage edge, and the elastic in 
spaced courses is recognized as a superior 
article by the trade. 


[No Controls on Price or Territory] 


It will have been observed that we are 
not dealing in this case with members of an 
industry who have been injured by a 
monopoly established by strongly entrenched 
and powerful competitors. It is said that 
there are five or six hundred independent 
hosiery mills in this country, and nowhere 
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in this case does it appear that free com- 
petition has been stifled or that any attempt 
has been made to control the producers as 
to prices or quantities or areas of produc- 
tion. Furthermore, the patent privileges 
have been offered freely to all manufacturers 
and it is to their obvious advantage to pos- 
sess the right to incorporate in their output 
all the modern improvements in the manu- 
facture of hosiery. 


Nor can there be any reasonable complaint 
as to the amount of the royalty received. 
There is no evidence to indicate that it is 
excessive in amount and there is the fact 
that for a considerable period Interwoven, 
the largest manufacturer of all, paid 4¢ a 
dozen pairs for the right to use the Davis 
patent ’246 alone and that at another period, 
the Adams-Mills Corporation paid a royalty 
of 2%¢ per dozen pairs under the same 
patent. The only advantage which the own- 
ers of the Davis Company possess is the 
right to exact a royalty fee for the use of 
the patents; but this is the privilege which 
the statute grants to inventors and to those 
who acquire patents from their owners and 
promote them; and the combination of com- 
plementary patents in a single ownership is 
not illegal if the combination is not used for 
improper purposes. United States v. United 
Shoe Mach. Co., 247 U.S. 32; United States 
v, Winslow, 227 U. S. 202; Standard Oil Co. 
v. Umted States, 283 U. S. 163. 


[Clean Hands Doctrine Not Applicable] 


The defendants and their associates can- 
not complain of hardships heretofore im- 
posed upon them. Not only have they paid 
no royalties for the use of the inventions, 
but they have defied the owners of the 
patents and are now contending that even if 
they are infringers, they cannot be required 
to pay damages since the plaintiff does not 
come into court with clean hands. In con- 
sidering this aspect of the matter it is im- 
portant to bear in mind that much of the 
defendants’ argument relates to the original 
licenses offered to the trade which were ma- 
terially changed in 1948. We think that the 
case should be decided on the basis of the 
last offer, for even if the first offer was im- 
proper, the plaintiff was clearly within its 
rights in withdrawing and correcting it. 
Campbell v. Mueller, 6 Cir., 159 F. 2d 803; 
Flexwood Co. v. Faussner & Co., 7 Cir., 145 
F, 2d 528; Sylvania Ind. Corp. v. Visking 
Corp., 4 Cir., 132 F. 2d 947, 958. 


{ 62,606 


Court Decisions 
Baker-Cammack Hosiery Mills, Inc., et al. v. Davis Co. 


Number 187—126 
4-27-50 


The defendants, however, contend that 
even the present attitude of the plaintiff is 
unlawful, and hence it is deprived of the right 
to any relief. For this position they rely 
chiefly upon the recent decisions of the Su- 
preme Court in Hartford-Empire Co. v. 
United States, 323 U. S. 386, and Umited 
States v. Paramount Pictures, 334 U. S. 131. 
An examination of these cases clearly shows 
their irrelevancy to the present case. In the 
Hartford Empire case a combination of cor- 
porations and of patents owned by them 
enabled the defendants to dominate the auto- 
matic manufacture of glass in this country; 
and the control of the patents was used to 
exclude other manufacturers from an oppor- 
tunity to engage in the businesses and proc- 
esses encompassed by new inventions. The 
defendants were able to allocate certain 
fields in glassware manufactured, to control 
the amount of production therein, and to 
maintain prices both as to the goods covered 
by the patents and as to other unpatented 
products. 


The Supreme Court summarized the find- 
ings of fact of the trial court in this case in 
these words: (p. 400) 


“The District Court found that inven- 
tion of glass-making machinery had been 
discouraged, that competition in the manu- 
facture and sale or licensing of such ma- 
chinery had been suppressed, and that the 
system of restricted licensing had been 
employed to suppress competition in the 
manufacture of unpatented glassware and 
to maintain prices of the manufactured 
product. The findings are full and ade- 
quate and are supported by evidence, 
much of it contemporary writings of cor- 
porate defendants or their officers and 
agents.” 


It was the unlawful character of these 
activities, which are in strong contrast with 
the free and independent competition exist- 
ing in the hosiery industry, that led the 
Supreme Court to affirm the conclusion of 
the District Court that the leaders of the 
glass industry had violated the Sherman 
Act. The court said: (pp. 406-7) 


“Rights conferred by patents are in- 
deed very definite and extensive, but they 
do not give any more than other rights 
an universal license against positive pro- 
hibitions. The Sherman law is a limita- 
tion of rights, rights which may be pushed 
to evil consequences and therefore re- 
strained.’ 

“The difference between legitimate use 
and prohibited abuse of the restrictions 
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incident to the ownership of patents by 
the pooling of them is discussed in Standard 
Oil Co. v. United States, 283 U. S. 163. 
Application of the tests there announced 
sustains the District Court’s decision. It 
is clear that by cooperative arrangements 
and binding agreements, the appellant corpo- 
rations, over a period of years, regulated 
and suppressed competition in the use of 
glassmaking machinery and employed their 
joint patent position to allocate fields of 
manufacture and to maintain prices of un- 
patented glassware.” 


The Paramount case is especially relied on 
by the defendants to show that not only the 
first but also the last offer of the plaintiff 
involves an illicit attempt to control the 
industry. In that case the Supreme Court 
found that certain distributors and exhibi- 
tors of motion pictures had been engaged in 
an unlawful restraint of trade in that they 
had eliminated competition both in the dis- 
tribution and exhibition of feature pictures 
by establishing substantial uniform mini- 
mum admission prices, by maintaining a 
system of clearances designed to protect a 
particular run of film against a subsequent 
run, and by pooling agreements whereby 
joint ownership and sharing of profits from 
normally competitive theatres were directed. 
The court especially emphasized and con- 
demned one practice whereby the oppor- 
tunity to purchase the right to exhibit one 
picture of good quality was conditioned 
upon purchasing another picture of inferior 
rank, thus endowing the latter with an earn- 
ing power beyond its true merit. In dis- 
cussing this feature the court said: (334 
U. S. 156-7-8-9) 
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reward to the owner a secondary con- 
sideration. In Fox Film Corp. v. Doval, 
286 U. S. 123, 127, Chief Justice Hughes 
spoke as follows respecting the copyright 
monopoly granted by Congress, ‘The sole 
interest of the United States and the pri- 
mary object in conferring the monopoly 
lie in the general benefits derived by the 
public from the labors of authors.’ It is 
said that reward to the author or artist 
serves to induce release to the public of 
the products of his creative genius. But 
the reward does not serve its public pur- 
pose if it is not related to the quality of 
the copyright. Where a high quality film 
greatly desired is licensed only if an in- 
ferior one is taken, the latter borrows 
quality from the former and strengthens 
its monopoly by drawing on the other. 
The practice tends to equalize rather than 
differentiate the reward for the individual 
copyrights. Even where all the films in- 
cluded in the package are of equal quality, 
the requirement that all be taken if one 
is desired increases the market for some. 
Each stands not on its own footing but 
in whole or in part on the appeal which 
another film may have. As the District 
Court said, the result is to add to the mo- 
nopoly of the copyright in violation of the 
principle of the patent cases involving 
tying clauses. 
* Ok Ok 

“We do not suggest that films may not 
be sold in blocks or groups, when there 
is no requirement, express or implied, for 
the purchase of more than one film. All 
we hold to be illegal is a refusal to license 
one or more copyrights unless another 
copyright is accepted.” 


[Offer Modified After Decision] 


The defendants in the instant case liken 


“x * * Block-booking prevents com- 
petitors from bidding for single features 
on their individual merits. The District 
Court held it illegal for that reason and 
for the reason that it ‘adds to the mo- 
nopoly of a single copyrighted picture that 
of another copyrighted picture which must 
be taken and exhibited in order to secure 
the first.’ That enlargement of the mo- 
nopoly of the copyright was condemned 
below in reliance on the principle which 
forbids the owner of a patent to condition 
its use on the purchase or use of patented 
or unpatented materials. * * * The court 
enjoined defendants from performing or 
entering into any license in which the 
right to exhibit one feature is conditioned 
upon the licensee’s taking one or more 
other features. 

“\Ve approve that restriction. The copy- 
right law, like the patent statutes, makes 


this compulsory block-booking of motion 
pictures to the offers of the Davis Company 
to the knitting industry in 1946 in which 
fifteen patents were combined, and contends 
that the condemnation of the Paramount case 
should also be applied to this practice. The 
case was decided in May, 1948, and the 
decision undoubtedly led the plaintiff to 
modify its first offer and to send out a new 
offer in this connection to the industry in 
December of that year. Therein it elimi- 
nated the requirement that a licensee must 
accept a license under all of the patents and 
in place thereof offered patents in suitable 
groups of two and left the door open to any 
proposal for the acquisition of patent rights 
by the announcement that the Davis Com- 
pany stands ready and willing to negotiate 
for uniform licenses at reasonable rates for 
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any other type of automatic elastic top 
hosiery comprehended by the plaintiff's 
patents. Such a general offer was held 
sufficient in Sbicca-Del Mac v. Milius Shoe 
Co., 8 Cir., 145 F. 2d 389, to disprove the 
charge that a prospective licensee must ac- 
cept a blanket license covering a number 
of patents and could not obtain a license 
under a single patent. 


The Davis Company in the new offer also 
eliminated the provision as to the expiration 
date of the license. Theretofore in order to 
justify its requirement that a license taken 
by a manufacturer should last until the ex- 
piration of the youngest patent in the group, 
it had relied upon the rule announced in 
such a case as FE. R. Squibb & Sons v. Chemi- 
cal Foundation, 2 Cir., 93 F. 2d 475, 477, 
that if the contract between the parties ex- 
pressly so provides, royalty payments may 
be collected after the expiration of the patent. 
Such a provision, however, might easily 
lend itself to an unreasonable restraint of 
trade by extending patents beyond their 
legal limit; but it has been eliminated in the 
pending case and need no longer be con- 
sidered. 


[Case Remanded] 


We are in agreement with the conclusion 
of the District Judge that the proofs in this 
case negative the existence of any conspiracy 
on the part of the plaintiffs, its officers 
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and its predecessors, to violate the anti- 
trust statutes of the United States, and that 
the patents are enforceable against the com- 
bined infringers represented by the Hosiery 
Investigating Committee in control of the 
defense of the suit. The case will be re- 
manded for further proceedings, which will 
include the modification of the decree so as 
to eliminate the Gastrich patent, as to which 
no infringement has been shown, and the 
determination of the liabilities of the de- 
fendants for infringment of the other patents 
in suit. 

A motion of the appellants for a stay 
of proceedings was filed in this court on 
January 6, 1950, a few days before the argu- 
ment. The motion brought to our attention 
a suit filed by the United States on Decem- 
ber 28, 1949 in the District Court of the 
United States for the Southern District of 
New York against the Davis Company, W. B. 
Davis & Son, Inc., Scott & Williams, Inc., 
Interwoven Stocking Company and others 
in which the defendants therein were ac- 
cused of violating the Sherman Act by con- 
spiring to restrain commerce in elastic top 
hosiery, and the plaintiff prayed that the 
defendants be perpetually enjoined from so 
conspiring and for other relief. —The motion 
for stay of proceedings is denied. 

The decree of the District Court as modi- 
fied will be affirmed. 

Modified—A firmed. 


[] 62,607] Jules Pfeiffer and Daniel Goldberg v. United Booking Office, Inc., et al. 
In the United States District Court for the Northern District of Illinois, Eastern 


Division. 


No. 49 C 119. March 21, 1950. 


Clayton Antitrust Act 


Jurisdiction Over Corporations—Parent-Subsidiary Relationship—Interchangeable 
Use of Stationery.—The presence in a district of a corporation in a parent-subsidiary, 
wholly-owned-corporation system of organization, and service of process on such resi- 
dent corporation, do not confer jurisdiction over other corporations in the system 
which maintain no local offices, if the activities of the parent and subsidiary are carried 
on independently and neither has authority to bind the other contractually. The inter- 
changeable use of letterheads of different corporations by the same person is not suffi- 
cient evidence to establish a relationship which will constitute doing business by either 
in both districts. 


ees aa Sherman Act annotations, Vol. 1, J 1640.291; Clayton Antitrust Act, Vol. 1, 


For the plaintiffs: John H. Lyle, Edward T. Havey, Ernest H. Gager, and P. F, 
Murray, all of Chicago, Illinois; Vincent J. Carney (Blum & Sang), Chicago, Illinois. 


For the defendants: Pope & Ballard, Charles R. Kaufman, and Thomas C. Strachan 
Jr., all of Chicago, Illinois. 


{| 62,607 Copyright 1950, Commerce Clearing House, Inc. 


Number 188—107 
5-11-50 


Memorandum 
[Claimed Lack of Jurisdiction] 


SuLtivAn, Judge: [Digest] Defendants 
United Booking Office, Inc., Select Oper- 
ating Corporation and Select Theatres Cor- 
poration move to dismiss the complaint or, 
in lieu thereof, to quash the return of 
summons on them upon the grounds that 
(a) the court lacks jurisdiction over the 
person of these defendants, or any of them, 
(b) the venue is improper as to these de- 
fendants, and each of them, (c) the process 
against these defendants was not properly 
issuable from this court, and (d) the service 
of process was insufficient and void. 


The venue and jurisdiction of the court 
in this action is governed as to the moving 
defendants by Section 12 of the Clayton 
Act Gs Ws. GC. A, Sec. 22); which reads 
as follows: 


“Any suit, action, or proceeding under 
the anti-trust laws against a corporation 
may be brought not only in the judicial 
district whereof it is an inhabitant, but 
also in any district wherein it may be 
found or transacts business; and all 
process in such cases may be served in 
the district of which it is an inhabitant, 
or wherever it may be found. Oct. 15, 
LOM ee olay SEC Lee aor otate 750% 


Plaintiffs do not claim that any of the 
moving defendants was “found” in this 
district or is an “inhabitant” hereof. Their 
argument for the jurisdiction (in the sense 
of venue) of this court over said defendants 
rests solely on the contention that they 
“transact business” in this district within 
the meaning of the above quoted statute. 


(1) United Booking Office is a New York 
corporation which is engaged in the “book- 
ing” of legitimate theatrical productions. 
It functions as an intermediary and clearing 
house between the producers of theatrical 
shows and the owners of theatres. 


[Booking Agent Lacks Authority 
to Contract] 


Plaintiffs rely on the fact that one of 
the theatre owners for which United Book- 
ing Office acts as booking agent is Select 
Lake City Theatre Operating Company, 
an Illinois corporation which leases and 
operates theatres in Chicago. The officers 
of Select Lake City in New York arrange, 
through United Booking Office, for the 
renting of the Chicago theatres to the 
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producers of shows. When the producer 
and the officers of Select Lake City have 
come to an agreement, a contract between 
them is signed. United Booking Office 
has no authority to bind or contract for 
Select Lake City Theatre Operating Com- 
pany, is not a party to contracts between 
Select Lake City and the producers of shows, 
and does not sign such contracts. When 
Select Lake City officers in New York 
have entered into such a contract, an em- 
ployee of United Booking Office, Elias 
Weinstock, who handles booking for Select 
Lake City’s theatres and many others, for- 
wards information about it and a copy of 
the contract to Sam P. Gerson, the managing 
agent of the Chicago theatres operated by 
Select Lake City. If any questions con- 
cerning the contract arises during the show’s 
engagement in Chicago, Gerson may com- 
municate with Weinstock and Weinstock 
will thereupon discuss the matter with the 
show producer and the officers of Select 
Lake City Theatre Operating Company. 


[Major Decisions Made Outside District] 


The major decisions as to the rental 
of the Chicago theatres and the terms thereof 
are made by the officers of Select Lake City 
who are in New York. Weinstock, being 
in New York, and in close touch with the 
officers of Select Lake City, knows of 
their decisions and of the rental contracts 
which they sign and he sends information 
and copies to Gerson directly. 

Plaintiffs’ entire contention that United 
Booking Office, Inc., transacts business 
in Illinois is based upon correspondence 
between Mr. Weinstock of that company 
and Mr. Gerson of Select Lake City 
Theatre Operating Company. The great 
bulk of this correspondence consists of 
letters by Mr. Weinstock concerning and 
forwarding contracts relating to future pro- 
ductions and acknowledgements thereof by 
Mr. Gerson. 


[No Support for “Management” Allegation] 


However, the correspondence does not 
indicate that United Booking Office, Inc., 
“managed” Select Lake City Theatre Oper- 
ating Company. United Booking Office, 
Inc., is a corporation located in New York 
City. It engages in the booking of theatrical 
production for a great many theatres in 
all parts of the country whether or not 
affiliated with Select Theatres Corporation 
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Among the many theatres for which it 
acts as booking agent are those leased and 
operated by Select Lake City Theatre Oper- 
ating Company. 

United Booking Office’s activities for all 
theatres are necéssarily restricted to New 
York, since substantially all legitimate stage 
productions originate there. Inasmuch as 
the senior executive officers of Select Lake 
City Theatre Operating Company are like- 
wise located in New York, questions arising 
between that company and the producers 
of shows are generally settled in New York 
between said officers and the producers, 
with United Booking Office and Wein- 
stock functioning as intermediaries. When 
a question arises during the run of a show, 
Gerson therefore will communicate with 
either the officers of Select Lake City 
Theatre Operating Company in New York 
or with Weinstock, knowing that in the 
latter event Weinstock will take the matter 
up with said officers and the producer of 
the show, and that he will be informed 
of the decisions by Weinstock. Neither 
United Booking Office nor Weinstock 
makes any of such decisions nor has the 
power so to do; all such decisions are made 
by the senior executive officers of Select 
Lake City Theatre Operating Company 
in New York with whom Weinstock fre- 
quently consults. Consequently United 
Booking Office, Inc., is not only merely an 
agent for Select Lake City Theatre Oper- 
ating Company but is in fact an agent 
without authority to contract for its 
principal. 


[Booking Office Not “Transacting 
Business’ | 


United Booking Office is a New York 
corporation, and its only connection with 
this district arises from services performed 
in New York for an Illinois corporation. 
As such, it is not “transacting business” 
here within either a legal or a “practical, 
non-technical, business” definition of the 
term. 


(I1) Select Theatres Corporation is a 
New York corporation having its place of 
business in New York City. It does not 
maintain an office or telephone listing in 
Illinois; it is not licensed to do business 
as a foreign corporation in the State of 
Illinois. 
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[Stock Ownership Lacks 
Probative Value] 


Plaintiffs apparently rely on the fact that 
Select Theatres Corporation owns all of 
the stock of Select Lake City Theatre 
Operating Company, which leases and oper- 
ates theatres in Chicago. However, the 
separation between parent and subsidiary 
is a real one, both in fact and in legal 
theory. Select Lake City Theatre Oper- 
ating Company has its own bank accounts, 
its own books of account and records, its 
shareholders and directors hold regular 
meetings, its employees are paid from its 
own payroll, and it files its own individual 
tax returns and corporate reports. It per- 
forms no services for its parent. 


The sole basis for plaintiffs’ claim that 
Select Theatres Corporation transacts busi- 
ness in Illinois is that its letterhead was 
used in correspondence concerning some 
matter relating to the operations of Select 
Lake City Theatre Operating Company. 
By no “practical, non-technical, business” 
or other standard would this constitute 
“transacting business” in Illinois so as to 
subject Select Theatres Corporation to suit 
in this jurisdiction. 

(III) Select Operating Corporation is 
also a subsidiary of Select Theatres Corpo- 
ration, the parent of Select Lake City 
Theatre Operating Company. The corpo- 
rations are again entirely separate and 
separately maintained. 


[Letterheads Used Interchangeably] 


Plaintiffs stress the fact that letters 
written to Gerson by Waters, the treasurer 
of Select Lake City Theatre Operating 
Company, are written on the stationery 
of Select Operating Corporation and are 
signed Select Operating Corporation, by 
John P. Waters, Treasurer. Waters testi- 
fied that he writes from forty to fifty let- 
ters a day and that until the matter was 
brought up during this litigation, he never 
paid any attention to the stationery or the 
particular form of signature used on his 
letters. Such usage, and the form of signa- 
ture, would not constitute “transacting busi- 
ness” under either a legal or a “practical, 
non-technical, business” interpretation of 
the term. 


In conclusion, the sole basis for plaintiffs’ 


claim that the moving defendants transact 
business here is that they “manage” Select 
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Lake City Theatre Operating Company, and 
plaintiffs attempt to sustain this claim by 
referring to correspondence on the letter- 
heads of said companies therewith. Out 
of this correspondence only two types of 
letters containing any orders or directions 
to the local management of Select Lake 
City Theatre Operating Company were 
produced—those in which a representative 
of said company’s booking agent transmits 
directions of the executive officers of Select 
Lake City Theatre Operating Company, 
and those in which Mr. Waters, an execu- 
tive officer of Select Lake City Theatre 
Operating Company, gives instructions to 
his subordinates. Neither evidences that any 
of the defendants manages Select Lake City 
Theatre Operating Company. This leaves 
to support plaintiffs’ claim only the use by 
persons in New York of letterheads of 
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New York corporations in correspondence 
with Select Lake City Theatre Operating 
Company. However, usage of such station- 
ery does not constitute transacting business 
in this state. 


A dismissal of this action will not work 
a hardship on the plaintiffs in view of the 
fact that they have already filed a complaint 


against the moving defendants in the 
Southern District of New York. 
[Jurisdiction Not Established] 
I have concluded that plaintiffs have 


failed to sustain their burden of proving 
the jurisdiction of this court. I am of 
the opinion that the defendants did not 
“transact business” in this district within 
Section 12 of the Clayton Act. The 
action should therefore be dismissed as to 
each of the moving defendants. 


[7 62,608] Gruet Motor Car Co. v. Nelson Briner and Ralph Vossmeyer. 


In the St. Louis Court of Appeals (Mo.). 


April 18, 1950. 


Appeal from Circuit Court for the City of St. Louis. 


Decree Reversed and Injunction Dissolved. 


April Session, 1950. No. 27925. Filed 


Francis E. Williams, Judge. 


Missouri Pools, Trusts, Conspiracies, and Discriminations Law 


Restraints by Labor Unions—Remedies—Injunction Improper Where Activities Re- 
nounced for Future.—Where a union’s picketing of an employer is claimed to constitute 
a conspiracy in restraint of trade, but the union renounces any intention of continuing 
any acts of coercion or alleged misstatements which might constitute such restraint, an 
injunction against the union is not a proper remedy, since the restraining power of 
equity should be invoked only where acts complained of are not only threatened but will 


also likely be carried out. 


An injunction in such a case should issue only where the 


evidence indicates that the renunciation is made in bad faith. 
See the State Laws annotations, Vol. 2, J 8475.073, 8475.20. 
For the plaintiff: Malcolm L. Bartley (Bartley & Bartley), St. Louis, Missouri. 
For the defendants: Fred J. Hoffmeister and Fred C. Schillinger, St. Louis, Missouri. 


Before ANDERSON, P. J.; HucHEes and McCuLien, Judges; and WoLre, Commissioner. 


[Prohibition of Picketing Sought] 


Wo FE, Commissioner: [Digest] This is 
an action in which the plaintiff corporation 
seeks an injunction against the business 
agents of two labor unions to restrain them 
from picketing and engaging in a boycott 
of its business. The trial judge found for 
the plaintiff and the defendants have ap- 
pealed. 

The petition states that the plaintiff 1s 
engaged in the business of selling new and 
used autornobiles, parts, accessories, and a 
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general automobile service and repair busi- 
ness. It is further stated that it employs 
fifteen persons who are not members of 
any union and do not desire to become 
members. It is alleged that although the 
plaintiff had no dispute with these unions, 
the defendants started picketing its place 
of business. The pickets so engaged carried 
umbrellas with words upon them indicating 
that plaintiff was unfair to organized labor 
and to the unions that the defendants 
represented. 
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It states that the defendants have mo- 
lested and interfered with plaintiff's em- 
ployees and customers and that they have 
interfered with the transportation of sup- 
plies and merchandise to and from plain- 
tiff’'s place of business. It alleges that 
defendants and members of the unions are 
engaged in a conspiracy to boycott the 
plaintiff’s business in restraint of trade in 
violation of Section 8301, R. S. No. 1939, 
Mo. R. S. A., Sec. 8301, and prays that 
the defendants be enjoined from picket- 
ing, boycotting or otherwise interfering with 
plaintiff's business, and contains a request 
for a temporary restraining order. 


The defendant Briner testified that he 
had called upon Gruet to ask permission 
to organize the men in the company’s shop 
and that Gruet had informed him that the 
matter of organization was up to the men. 
A later call was made by Briner and Gruet 
stated that he was not interested. After 
that Briner stopped some of the men on 
the sidewalk as they were quitting work 
for the day and sought to persuade them 
to join his union. As he was talking to 
them Gruet appeared in the door with the 
apparent intention of listening. Briner 
thought that the men would not feel free 
to talk in Gruet’s presence so he walked 
away. According to him this took place 
on Wednesday evening and on the follow- 
ing Monday the place was picketed. 


[No Coercion at Picket Line] 


The defendants’ evidence regarding the 
various incidents complained of by the 
plaintiff is that those who refused to cross 
the picket line did so of their own volition 
and not because of any agreement with or 
coercion by the defendants. 


[Bad Intentions Renounced] 


At the conclusion of the defendants’ 
testimony their counsel made the state- 
ment that although the defendants con- 
tended and were still maintaining that 
they had done nothing more than peace- 
fully picket the plaintiff's business, yet if 
the court believed the contrary they re- 
nounced (1) any present or future intention 
to display signs or make statements indi- 
cating that the plaintiff was unfair to their 
unions; (2) any picketing of any nature as 
long as the Madison Act was in effect; 
(3) any intention of coercing others to stop 
doing business with the plaintiff; (4) any 
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intention of picketing for the purpose of 
compelling plaintiff to encourage or force 
its employees to join the unions against 
their will. It was stated in the renuncia- 
tion that the sole purpose of any picketing 
would be to inform the public that the 
plaintiff’s business and employees were non- 
union if the restraining order was lifted. 


Plaintiff’s action is based on Section 
8301, R. S. Mo. 1939, Mo. R. S. Aj, Sec. 
8301, which is as follows: 


“Any person who shall create, enter 
into, become a member of or participate 
in any pool, trust, agreement, combina- 
tion, confederation or understanding with 
any person or persons in restraint of 
trade or competition in the importation, 
transportation, manufacture, purchase or 
sale of any product or commodity in 
this state, or any article or thing bought 
or sold whatsoever, shall be deemed and 
adjudged guilty of a conspiracy in re- 
straint of trade, and shall be punished as 
provided in this article.” 


The court found that the evidence dis- 
closed a conspiracy prohibited by the stat- 
ute and bottomed its injunction on that 
finding. It is the contention of the de- 
fendants that the injunction was errone- 
ously granted because there was no evidence 
upon which the court could find that they 
had conspired in violation of the statute, or 
that they were picketing for an unlawful 
purpose. 


[Effect of Renunciation] 


It is stated in 43 Corpus Juris Secundum, 
p. 906, paragraph 196: 


“As a general rule an injunction will 
be denied where the defendant denies 
intent to continue the acts sought to 
be enjoined and there is nothing to show 
the falsity of his denial.” 


This court stated in Commission Row 
Club v. Lambert, Mo. App., 161 S. W. (2d) 
BYR MNS, WR 


“The court cannot grant an injunction 
to allay the fears and apprehensions of 
individuals. They must show the court 
that the acts against which they ask 
protection are not only threatened, but 
will in all probability be committed, to 
their injury.” 

It may be seen from both of the above 
quotations that where a sincere renuncia- 
tion of any intent to commit the act com- 
plained of is made, eguity should not 
restrain where no irreparable harm would 
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ensue if the renouncing party later pursued appears that the plaintiff failed to present 


the conduct that he had renounced. sufficient proof to sustain its charges of 
d . ‘ couspiracy or to bring the defendants’ acts 
[Injunction Erroneously Issued] within the scope of Section 8301 and the 


: Viewing all of the evidence and consider- injunction was therefore erroneously issued. 
ing the renunciations of the defendants, it 


[| 62,609] United States v. Cotton Valley Operators Committee. 


In the Supreme Court of the United States. October Term, 1949. No. 490. 
April 24, 1950. 


Appeal from the United States District Court for the Western District of Louisiana. 
Dawkins, Judge. Affirmed. 


Sherman Antitrust Act 


Procedure—Privileged Documents—Production of Files Used in Preparation of 
Government Case.—By a four-to-four decision, the Supreme Court upholds a district 
court dismissal of the government’s antitrust case against hydrocarbon producers when 
the government attorney refused to produce for the court’s inspection certain FBI files 
used by the government in preparation of its case and demanded by defendants. 


See the Sherman Act annotations, Vol. 1, J 1610.265, 1610.3505, 1610.3506, 1610.360. 


For the plaintiff: Philip B. Perlman, Solicitor General; Herbert A. Bergson, Assistant 
Attorney General; Charles H. Weston, Stanley M. Silverberg, Richard E. Guggenheim, 
Daniel B. Britt, Willard R. Memler, Special Assistants to the Attorney General. 


For the defendant: A. M. Gee, Findlay, Ohio; C. F. Currier, Leon O’Quin, Arthur 
O’Quin, and Dixon Carroll, all of Shreveport, Louisiana; Walace Hawkins, Earl A. 
Brown, and Chas. B. Wallace, all of Dallas, Texas. 


Affirming an action of the United States District Court reported at 1948-1949 TRADE 
CASES J 62,479. 


PER CurRIAM: The judgment is affirmed CLARK took no part in the consideration or 
by an equally divided Court. MR. Justice decision of this case. 


[7 62,610] Valmore Forgett, individually and doing business as Service Welding 
Co. v. Charles Scharf, individually and doing business as Paramount Photo Service; 
Albert Hogle; and The Fotopak Corp. 


In the United States Court of Appeals for the Third Circuit. No. 10100. Filed 
April 24, 1950. 


Appeal from the United States District Court for the District of New Jersey. Re- 
versed and Remanded. 


Sherman Antitrust Act 


Monopoly—Sufficiency of Complaint—Exclusion of Competitor Gist of Offense.— 
The alleged formation of a competitive group, its alleged spreading of false information 
as to the origin of a certain photographic printing process, and the threatening of 
litigation against purchasers of machines made by the original and only other manu- 
facturer in the field are facts which when properly pleaded show an intent to exclude 
a competitor and to appropriate to the group all the business in the new field. Ex- 
clusion, especially of the only competitor, is the essence of monopoly, and where intent 
is clearly shown by the allegations, a complaint sufficiently states a cause of action 
under the Sherman Act. 


See the Sherman Act annotations, Vol. 1, § 1022.15, 1640.125. 
For the plaintiff: Charles B. McGroddy, Jr., New York City. 
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For the defendants: Samuel Milberg, Jersey City, New Jersey. 
Before Biccs, Chief Judge; Goopricu and Hastie, Circuit Judges. 


Opinion of the Court 
[Sufficiency of Complaint] 


Hastie, Circuit Judge: This appeal from 
a final order dismissing appellant’s com- 
plaint on motion requires decision whether 
that complaint states a cause of action 
under Section 4 of the Clayton Act? for 
violation of Sections 1 and 2 of the Sher- 
man Act.” 


The complaint is less than a model of 
the pleader’s art. However, we do not 
regard it.as fatally defective under today’s 
liberal rules. In substance it alleges, and 
the motion to dismiss admits, the follow- 
ing facts: 


Plaintiff is a manufacturer who, begin- 
ning in March 1946 and thereafter, has 
manufactured and sold in interstate com- 
merce machinery for the automatic develop- 
ment and printing of ordinary amateur 
photographic negatives in continuous strip 
Operation. From March 1946 to November 
1947, plaintiff was the only commercial 
manufacturer of such machinery in the 
United States. During that period he sold 
and disposed of fifty-four machines in in- 
terstate commerce. 


In the spring of 1947, “ the defend- 
ants Scharf and Hogle formed and entered 
into a conspiracy to restrain, monopolize 
and appropriate to themselves the inter- 
state commerce in automatic strip develop- 
ing and printing machinery, and to drive 
plaintiff out of said commerce by perform- 
ance of the acts hereinafter set out.” 


[False Representations Alleged] 


The principal acts thereafter alleged as 
in furtherance of the conspiracy are as 
follows: In June 1947, defendant Scharf 
commenced a suit in equity against the 
plaintiff and obtained ex parte an injunc- 
tion restraining him from the manufacture 
and sale of his machines. Scharf acted in 
bad faith, maliciously and without probable 
cause. Ultimately, the suit resulted in judg- 
ment for the present plaintiff. In July, 
the defendants and others caused the in- 
corporation of a rival business and through 
that instrumentality engaged in the manu- 
facture and sale of machines similar to 


those of the plaintiff. Thereafter, the de- 
fendants made false and malicious state- 
ments to the trade to the effect that they 
originated the design of plaintiff's machines; 
that plaintiff misappropriated the design 
and that purchasers of plaintiff’s machines 
might anticipate involvement in litigation. 


After consideration of these allegations 
the trial judge dismissed the complaint, 
stating that he did so upon the reasoning 
of the District Court for the District of 
Massachusetts in Swartz v. Forward As- 
sociation, 41 Fed. Supp. 294 (1941), and 
the District Court for the Eastern District 
of Pennsylvania in Hunt v. Brotherhood of 
Transportation Workers, 47 Fed. Supp. 571 
(1942). 

Section 4 of the Clayton Act gives “any 
person who shall be injured in his business 
or property by reason of anything for- 
bidden in the anti-trust laws” an action for 
treble damages against the offender. 15 
U.S. C. §15. It is the theory of the 
complaint that the defendants entered into 
a “conspiracy in restraint of trade” for- 
bidden by Section 1 of the Sherman Act 
and that they “conspire[d] to monopolize 
part of the trade or commerce among the 
several states” as forbidden by Section 2 
Olthes Sherman Act. 15 Un See. §$ 1 and 
2. The question here is whether plaintiff 
has alleged conduct within the prohibition 
of Sections 1 and 2 of the Sherman Act. 

The above-quoted language of the Sher- 
man Act is brief but comprehensive. Its 
meaning in relation to a great variety of 
fact situations has been expounded in a 
vast body of case law. However, the dis- 
position of this appeal does not require us 
to range over a large area. 


[Exclusion Gist of Monopoly] 


The allegations of the present complaint 
make it necessary to consider only the 
situation of a complaining entrepreneur and 
a rival group who at the time in question 
are the only parties competitively interested 
in the manufacturing of a produet and its 
marketing in interstate commerce. In such 
a situation “ though but one conipeti- 
tor can make a sale, all competitors can 
enjoy the free opportunity of approaching 


715 U. S. C. § 15, (1946); 38 Stat. 731 (1914). 
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each and every prospective purchaser on 
equal terms, with a chance of making a sale 
if he [sic] can persuade him to buy. For 
One competitor to exclude all or substan- 
tially all other competitors from such op- 
portunity—i.e., drive them from the field 
of freely offering their goods, so as to have 
the field to himself—is to monopolize ac- 
cording to the legal and accurate sense of 
the word.”* It is just such a wrong that 
the plaintiff alleges. 


The Supreme Court has found clear vio- 
lation of the anti-trust laws where “. 
the aim of [the] combination was the 
intentional destruction of one type of manu- 
facture and sale which competed with . 
[the conspirators]. The purpose and ob- 
ject of this combination, its potential power, 
its tendency to monopoly, the coercion it 
could and did practice upon a rival method 
of competition, all brought it within the 
policy of the prohibition declared by the 
Sherman and Clayton Acts.” ‘* Thus tested, 
the combination here charged is actionable. 


We do not agree with the court below 
that the rationale of Swartz v. Forward 
Associction and Hunt v. Brotherhood of 
Transportation Workers, supra, is decisive 
against the present complaint. These dis- 
trict court decisions in turn are based upon 
the decision of the Supreme Court in Apex 
Hosiery Co. v. Leader® The following 
excerpts from the opinion in the Apex case 
state the limiting factors which precluded 
the application of the anti-trust laws there 
and in the cases relied upon below. 


“ce 


this Court has never applied 
the Sherman Act in any case . . . unless 
the Court was of opinion that there was 
some form of restraint upon commercial 
competition in the marketing of goods 
or services ” p. 495 


Gilsiderethis Gone has not departed 
from the conception of the Sherman Act 
as affording a remedy, public and private, 
for the public wrongs which flow from 
restraints of trade in the common law 
sense of restriction or suppression of 
commercial competition.” p. 500. 


3 Patterson v. United States, 222 Fed. 599, 
620-21 (6th Cir. 1915). See also the exposition 
in United States v. National Retail Lumber 
Dealers Assn., 40 F. Supp. 448, 456-58. (D. Colo. 
1941) 

4See Fashion Originators’ Guild of America, 
Inc. v. Federal Trade Commission, 312 U.S. 457, 
467 (1941); accord Hastern States Lumber Co. v. 
United States, 234 U. S. 600 (1914); Pennsyl- 
vania Sugar Refining Co. v. American Sugar 
Refining Co. et al., 166 F. 254 (2nd Cir. 1908); 
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“Restraints on competition . . . is 
[sic] not enough, unless the restraint is 
shown to have or is intended to have an 
effect upon prices in the market or other- 
wise to deprive purchasers or consumers 
of the advantages which they derive from 
free competition.” p. 500 


= the Sherman Act was directed 
only at those restraints whose evil con- 
sequences are derived from the suppres- 
sion of competition in the interstate 
market, so as ‘to monopolize the supply, 
control its price or discriminate between 
its would-be purchasers.’” p. 511 


It was the failure of certain acts in the 
course of labor disputes to reveal design or 
produce consequences within the limitations 
of the foregoing quotations which made 
the Sherman Act inapplicable in the Apex 
case and in the cases which follow it. 


[Intent Plainly Stated] 


But the present complaint plainly states 
a design to suppress competition and to 
monopolize supply within the Apex con- 
ception of combination in restraint of trade. 
The complaint pictures a situation in the 
early stages of the development and ex- 
ploitation of a new device for the im- 
provement of the processing of amateur 
photographic films. A court may properly take 
judicial notice that the commercial proc- 
essing of amateur photographs is a substantial 
and nationwide industry. Complainant 
says that he was the first in the field 
as a manufacturer of the new device 
and that he was marketing it in interstate 
commerce. ‘The development of competi- 
tion with its attendant public advantages 
would normally follow. At this point, 
however, according to the complaint, per- 
sons contemplating entry into this specific 
new business conspired to eliminate the 
only preexisting enterprise in the field 
through sundry wrongful and damaging 
acts, and to appropriate the business to 
themselves exclusively. The Sherman Act 
forbids this.2 There is no contrary sugges- 
tion in the doctrine of the Aper case. 


White Bear Theatre Corp. v. State Theatre 
Corp ef all, 129 BF. 2d 600 (8th Cire 11942) ; 
Petro v. Howell, 101 F. 2d 353 (7th Cir. 1938) ; 
cf. American Tobacco Co. v. U. 8., 328 U. S. 781 
(1946). 

5 310 U. S. 469 (1940). 

6 See footnote 4, swora. Apposite also and not 
impaired by subsequent adjudication is that 
part of the familiar opinion in Standard Oil 
Co. v. United States, 221 U. S. 1 (1910) which 
expounds the interrelation of Sections 1 and 
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Sheaffer Pen Co. v. Barrett, et al. 


It is not material that the business here 
involved, admittedly interstate commerce, 
was not yet extensive.” It was new. Its 
capacity for competitive expansion and the 
extent of the public benefit to be derived 
therefrom do not appear and would hardly 
have been determined at the time of the 
acts of which plaintiff complains. In any 
event, this very potential of beneficial de- 
velopment through free competition is a 
fundamental characteristic of our economy 
protected by the anti-trust laws. Those 
laws must be as greatly concerned that 
commerce grow in its infancy through the 
emergence of competition as that it not 
be stifled in its maturity by the elimination 
of competition. Indeed, in a long view, 
the throttling of one small operator pio- 
neering in a new field may cause more 
serious damage to the public interest than 
a quantitatively greater restraint in a field 


where business already is largely and widely 
developed. 

What has been said is sufficient to dis- 
pose of the only objections to the com- 
plaint urged before us or stated in the 
opinion below. We think those objections 
are not well taken and that the complaint 
should be reinstated. 

The record shows that the defendant 
moved not only to dismiss the complaint 
but alternatively to strike certain portions 
thereof or to have a more definite state- 
ment of material allegations. The court 
below took no action with respect to these 
alternative requests and therefore we ex- 
press no opinion upon their merits. 


[Reversed and Remanded] 


The judgment will be reversed and the 
cause remanded for further proceedings 
consistent with this opinion. 


[| 62,611] W. A. Sheaffer Pen Co. v. Ray Barrett, et al. 


In the Supreme Court of Mississippi. No. 37,459. April 24, 1950. 


Mississippi Fair Trade Act 


Fair Trade Acts—Constitutionality—Protection of Property Right in Trademark.— 
The purpose of fair trade legislation is the protection of a manufacturer’s or a distribu- 
tor’s good will as represented in the trademark on articles sold by them, and inasmuch 
as the property in the good will remains with the owner regardless of the sale of the 
article bearing it, the possibility of injury to that property right is a fit subject for 
legislation. Such legislation is not unconstitutional as depriving the reseller of property 


without due process. 


See the State Laws annotations, Vol. 2, [ 8444; Resale Price Maintenance Commen- 


tary, Vol. 2, 7128. 


2 of the Sherman Act in the proscription of 
conduct directed toward monopolistic control 
of any part of interstate commerce: 


; the context manifests that the statute 
was drawn in the light of the existing practical 
conception of the law of restraint of trade, 
because it groups as within that class, not only 
contracts which were in restraint of trade in 
the subjective sense, but all contracts or acts 
which theoretically were attempts to monopo- 
lize, yet which in practice had come to be con- 
sidered as in restraint of trade in a broad 
sense; .. 7” 

“And a consideration of the text of the second 
section serves to establish that it was intended 
to supplement the first and to make sure that 
by no possible guise could the public policy em- 
bodied in the first section be frustrated or 
evaded. ...’’ 

“Undoubtedly, the words ‘to monopolize’ and 
‘monopolize’ as used in the section reach 
every act bringing about the prohibited results. 


q 62,61 | 


“In other words, having by the first section for- 
bidden all means of monopolizing trade, that 
is, unduly restraining it by means of every 
contract, combination, ete., the second section 
seeks, if possible, to make the prohibitions ot 
the act all the more complete and perfect by 
embracing all attempts to reach the end pro- 
hibited by the first section, that is, restraints of 
trade, by any attempt to monopolize, or mo- 
nopolization thereof, even although the acts by 
which such results are attempted to be brought 
about or are brought about be not embraced 
within the general enumeration of the first 
section. . . .”’ pp. 59, 60, 61. 


7 “Tt is the act of monopoly over a product in 
any part of interstate commerce that is forbid- 
den. ... ‘Any part’ of commerce may cover 
commerce in a vast district, or that in a small 
district, that occurring over a long period of 
time or over a short period .. .’". Petro v. 
Howell, 101 F. 2d 353, 356 (7th Cir. 1938) ; cf. 
Steers v. United States, 192 Fed. 1 (6th Cir. 
1911). 
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Fair Trade Contracts—Enforcement by Injunction—Equitable Remedy More Ade- 
quate than Damages at Law.—A state statute setting forth legal damages as a remedy 
against violation of a fair trade contract does not prevent the use of an injunction in 
equity to restrain violation. The remedy of injunction in such cases may be granted 
where such relief is plainer, more adequate, or more complete than remedy by recovery 


of damages. 


See the State Laws annotations, Vol. 2, J 8444; Resale Price Maintenance Commen- 


tary, Vol. 2, J 7354. 


For the plaintiff: Henley, Jones & Woodliff, of Jackson, Mississippi. 
For the defendants: Frank Mize and H. B. McCrory, Jr., of Forrest, Mississippi. 


Reversing and remanding an opinion of the Chancery Court of the First Judicial 
District of Hinds County, Mississippi, reported at 1948-1949 Trapr Cases {[ 62,399. 


In Banc. 


[Injunction Sought Against Reseller] 


McGEHEE, C. J.: This is a suit wherein 
the complainant, W. A. Sheaffer Pen Com- 
pany, sought a temporary injunction against 
the defendants, Ray Barrett and Ray Bar- 
rett Jewelers, Inc., which jewelry corpora- 
tion is largely controlled by the individual 
defendant as owner of the majority of the 
capital stock thereof, to restrain them from 
selling the products of the complainant, 
such as fountain pens, automatic pencils, 
pen and pencil sets, and writing fluids at 
prices below those fixed thereon by the 
complainant, as the manufacturer of such 
products, in its trade contracts entered 
into with certain local retail dealers in 
conformity with the provisions of Section 
1108, Code of 1942, known as the “Fair 
Trade Act”, permitting and upholding as 
lawful such trade contracts under the con- 
ditions prescribed by such Act. 


On March 12, 1949 the trial court en- 
tered a decree denying the complainant’s 
prayer and application for a temporary 
injunction on the grounds (1) that the said 
Fair Trade Act is unconstitutional, inimi- 
cal to the public welfare, and violative of 
the public policy and fundamental rights 
of the people in that it is repugnant and 
hostile to the public interest in the right 
of free trade and legitimate competition 
in business; (2) that the Act is in direct 
conflict and repugnant to the Anti-Trust 
laws previously existing, and still existing 
in this state, and in such conflict there- 
with that both cannot consistently be en- 
forced; (3) that the said Act, by its own 
terms, prescribes the procedure for its viola- 
tion, and limits the complainant to an 
action at law for damages, thereby preclud- 
ing the remedy by injunction. 
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[Constitutionality Challanged| 


The bill of complaint also asked for a 
permanent injunction upon final hearing. 
On April 25, 1949, the defendants filed a 
plea or answer in which there was embodied 
a demurrer challenging the constitutionality 
of the Act on the grounds,—(1) that the 
same is in violation of Article III, Section 
14, Mississippi Constitution of 1890, as de- 
priving the defendants of their property 
without due process of law; (2) that it 
violates Article III, Section 16 of the State 
Constitution, in that it impairs the obliga- 
tion of contract and prevents the freedom 
thereof; (3) that it violates Articles III, 
Section 5 of the Constitution, as being 
inimical to the public welfare and in viola- 
tion of the public policy of the state; (4) 
that it violates Article IV, Section 33 of 
the Constitution, in that it provides for 
an unlawful and illegal delegation of au- 
thority for price fixing and price legislation 
by individuals for the sale of commodities; 
and (5) that it violates Article VII, Sec- 
tion 198 of the Constitution, which pro- 
vides that the legislature shall enact laws 
to prevent all trusts, combines, contracts 
and agreements inimical to the public wel- 
fare. 


[Equity Jurisdiction Questioned] 


The demurrer also raises the question as 
to whether or not the chancery court had 
jurisdiction of a suit for an injunction 
where the Fair Trade Act specifically pro- 
vides for damages in a suit at law on 
behalf of any person who may be entitled 
to relief. The trial court thereupon sus- 
tained the demurrer, ordered the bill for 
injunction dismissed, and allowed this ap- 
peal by the complainant. 
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The Fair Trade Act, Section 1108, Code 
of 1942, provides, in substance, that it is 
lawful for the producer, manufacturer or 
owner of a commodity which bears, or the 
label or content of which bears the trade- 
mark, brand, or name of the producer, 
manufacturer or owner of such commodity, 
and which is in fair and open competition 
in this state with commodities of the same 
general class produced by others, to con- 
tract with the retailer that he will not 
resell such commodity except at the prices 
stipulated by such vendor; that the vendee 
to whom such a product is sold may law- 
fully agree that he will not, in turn, resell 
it except at the price stipulated by such 
vendor. The Act further provides, how- 
ever, that such commodity may be resold 
without reference to such agreement in the 
following cases. 


“1. In closing out the owner’s stock 
for the purpose of discontinuing deliver- 
ing such commodity; 


“2. When the goods are damaged or 
deteriorated in quality, and notice is 
given to the public thereof. 


“3. By an officer acting under the 
orders of any court.” 


Furthermore the Act declares that: 


“Wilfully and knowingly advertising, of- 
fering for sale or selling any commodity at 
less than the price stipulated in any prior 
existing contract entered into pursuant to 
the provision of Section 1 of this Act, 
whether the person so advertising, offering 
for sale or selling is or is not a party to 
such contract, is unfair competition and is 
actionable at the suit of any person dam- 
aged thereby. 


“This Act shall not apply to any con- 
tract or agreement between producers or 
between wholesalers or between retailers as 
to sale or resale of prices.” 


The bill of complaint contains all of the 
essential averments to entitle the complain- 
ant to the benefit of the provisions of the 
said Act, and to the relief sought in the 
enforcement of its trade contracts, which 
are alleged to have been entered into be- 
tween the complainant and certain retailers 
in the City of Jackson, other than the 
defendants, although neither of the defend- 
ants is a party to such contracts, provided 
the said Fair Trade Act is constitutional. 
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[Remedy at Law Not Sufficient] 


The averments of the bill of complaint 
also disclose that in such event the com- 
plainant would be entitled to injunctive 
relief against the defendants who were pur- 
chasing, from sources unknown to the 
complainant, and selling in violation of the 
trade contracts the commodities produced 
by the complainant as aforesaid, on the 
ground that an action at law for damages 
would not afford as plain, adequate or 
complete a remedy as would be afforded 
by injunctive relief in equity. 

In keeping with the legal and economi- 
cal philosophy of Mr. Justice Brandeis, as 
set forth in his book entitled “The Brandeis 
Guide to the Modern World,” containing 
quotations from his numerous writings and 
excerpts taken from various sources, in- 
cluding his court opinions, articles for 
periodicals, and other writings, the legisla- 
tures of forty-five of the states have enacted 
these fair trade acts similar to ours in all 
material particulars, pursuant to the pur- 
pose of the Miller-Tydings Amendment to 
the Sherman Anti-Trust Act, U. S. C. A,, 
Section I, enacted in 1937, for the protec- 
tion of small merchants and other small 
business men and as an exception to the 
State and National Anti-Trust laws. A 
few of these Fair Trade Acts, embodying 
the principles announced by Mr. Justice 
Brandeis, were enacted prior to the adop- 
tion of the Miller-Tydings Amendment, but 
most of them were enacted subsequent 
thereto. Our statute was enacted in 1938. 
In all of the state courts wherein the con- 
stitutionality of said acts have been chal- 
lenged, the same have been upheld as valid 
except by the Supreme Court of Florida in 
the case of Liquor Store, Inc., et al. v. Con- 
iinental Distilling Corporation, 40 So. 2d 
371, and which decision fully sustains the 
contention of appellees. The New York 
Statute was also declared unconstitutional 
in Doubleday, Doran & Co., Inc., v. R. H. 
Macy & Co. Inc,, 269 N. Y. 272, 199 N. E, 
409, 103 A. L. R. 1330, but this case was 
overruled by the Supreme Court of New 
York in the later case of Bourgeois Sales 
Cork. 0. Dorjman, 2/3. Ne Y. 167.07 .iN Ee 
2d 730, following the decision of the Su- 
preme Court of the United States in the 
case of Old Dearborn Distributing Co. v. 
Seagram-Distillers Corp., 299 U. S. 183, 81 
Ieaplid., Lbe05/, S.Ct. 14 eawhich upheld 
the constitutionality of the lllinois Fair 
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Trade Act, wherein the federal supreme 
court said, among other things: “* * * 
We are here dealing not with a commodity 
alone, but with a commodity plus the 
brand or trademark which it bears as evi- 
dence of its origin and of the quality of 
the commodity for which the brand or 
trade-mark stands. Appellants (the re- 
tailers) own the commodity; they do not 
own the mark or the good will that the 
mark symbolizes. And good will is prop- 
erty in a very real sense, injury to which, 
like injury to any other species of prop- 
erty, is a proper subject for legislation. 
* * * There is nothing in the act to 
preclude the purchaser from removing the 
mark or brand from the commodity—thus 
separating the physical property, which he 
owns, from the good will, which is the 
property of another—and then selling the 
commodity at his own price, provided he 
can do so without utilizing the good will 
of the latter as an aid to that end.” 


[Only Trademarked Articles 
Protected] 


It is to be noted that our Fair Trade 
Act applies only to such commodities which 
bear or the label or contents of which 
bear, the trademark, brand or name of the 
producer, manufacturer or owner of such 
commodity which is in fair and open com- 
petition with commodities of the same gen- 
eral class produced by others. It does not 
enable producers or manufacturers, such 
as, for instance, the manufacturers of the 
Parker pen and of the Sheaffer pen, to 
agree among themselves as to the retail 
price at which their pens shall be sold, 
respectively. Nor does it permit the whole- 
salers or retailers of such commodities to 
agree among themselves as to the sale or 
resale prices thereof. In other words, it 
applies only as to what is known as “verti- 
cal” contracts, which enable the producer, 
manufacturer or owner to contract with 
the retailer as to the resale price of its own 
product which is in fair and open competi- 
tion with commodities of the same general 
class produced by others. 


Except for the protection afforded to 
the small corner drug store or other small 
business man by the Fair Trade Act as 
to commodities bearing the trademark, 
brand, or name of the producer, manu- 
facturer or owner of said commodity, they 
could not retain the business of their local 
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friends and acquaintances for the purchase 
of such merchandise in competition with 
chain stores or other who may be inclined 
to cut the prices on such commodities as 
a means of taking away the business of 
such corner drug store or other small 
business man in such trademarked mer- 
chandise. A local customer may prefer 
to buy such commodities from his fellow 
townsman who may be a small merchant, 
provided he can get said commodities at 
the same price at which they are being sold 
by the larger and more wealthy concerns, 
but he may not be willing to do so for 
economical reasons where the chain store 
or other wealthy business concern is allowed 
to sell not only the same commodity, but 
the good will, reputation, and trademark 
of its producer or manufacturer at or 
below cost as a means of inducing custo- 
mers into the store upon the theory that 
it may profit thereby on the sale of other 
commodities until it can by said competi- 
tion on the trademarked articles cause the 
small business man to discontinue the han- 
dling of the cut-priced article. 


[Constitutionality Well Settled] 


At any rate, the constitutionality of 
said Fair Trade Act has been upheld by 
all of the state courts except that of 
Florida, where the constitutionality thereof 
has been brought into question, and also 
by the Supreme Court of the United States, 
as aforesaid. 

The case of Schwegmann Bros. v. Loui- 
siana Board of Alcoholic Beverage Control, 
43 So. 2d 248, which involved the right of 
such board to enforce a police regulation 
of the state as being a reasonable exercise 
of the police power in fixing a certain price 
to prevail as to the sale of alcoholic bever- 
ages throughout the state, did not involve 
a vertical contract under the Fair Trade 
Act whereby the producer or manufacturer 
undertook to fix the retail price of his 
own product, and the case, therefore, is 
not controlling on the question before us 
in the instant case. Moreover, the Su- 
preme Court of Louisiana upheld the con- 
stitutionality of its Fair Trade Act in the 
case of International Cellucotton Products 
v. Krauss Co., Ltd., 200 La. 959, 9 So. 2d 
303. 


And it is said in an annotation contained 
im 2oeAl Ee Re1330M that Sats snow the 
settled doctrine in New York that the 
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Fair Trade Act does not violate the funda- 
mental law; and the act is constitutional, 
although it is made applicable to a violator 
of the price fixing agreement who is not 
a party to such agreement.” 

Without prolonging this opinion with a 
citation and discussion of the decisions of 
the various courts upholding the constitu- 
tionality of such Fair Trade Acts, we 
align ourselves with this great weight of 
authority as against the Florida case of 
Liquor Store, Inc. et al. v. Continental Dis- 
tilling Corporation, supra, and we _ hold 
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that our statute, Section 1108, Code of 
1942, is constitutional; and that the com- 
plainant has stated a good cause of action 
for the relief prayed for, which can be 
defeated only by proof on the part of the 
defendants that the allegations of the bill 
of complaint are untrue. 


[Reversed and Remanded] 


The cause will be reversed and remanded 
for hearing on bill, answer, and proof. 


REVERSED AND REMANDED. 


[] 62,612] General Electric Co. v. Rogers Appliances, Inc. 


In the Supreme Court of New York County. 


L. J. 1509. April 28, 1950. 


Special) berm, Pant Dll IZ3eNoey. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade Contracts—Equitable Defenses—Extent of Violation Constituting Aban- 
donment.—Claimed lack of enforcement against other violators of a fair trade contract 
is insufficient as a defense against issuance of a temporary injunction when the proofs 
do not show such widespread price cutting as to render the contract non-existent or 


ineffective. 


See the State Laws annotations, Vol. 2, { 8604.83; Resale Price Maintenance Com- 


mentary, Vol. 2, J 7357. 


Pecora, J.: [Digest] The proof sub- 
mitted by defendant in its papers, in op- 
position to the motion for a temporary 
injunction, does not establish that price 
cutting in respect of plaintiff’s products has 
become so widespread and general that 
there is in fact no existing or effective 
minimum sales price. Since in effect what 


defendant here has done is to submit an 
affidavit paraphrasing the claim made in 
General Electric Co. v. R. H. Macy & Co., 
EAC ING WAL, Ni. USER Nel Al. NOON, 
the same disposition will be made here. 
Motion for a temporary injunction is 
granted. 


[ff 62,613] General Electric Co. v. Halen, Inc. 


In the Supreme Court of New York County. Special Term, Part III. 


Prey 5098 vAprily 28,51950; 


123) Nigpy 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade Act—Equitable Defenses—Discriminatory Contracts—Extent of Fair 
Trade Area.—A defense, raised in a suit for enforcement of a fair trade contract, that 
the contract is discriminatory against the defendant, is invalid, since the New York act 
does not require that the conditions of the contract setting resale prices be followed 
throughout the United States or even throughout the whole state. 


See the State Laws annotations, Vol. 2, 8604.80; Resale Price Maintenance Com- 
mentary, Vol. 2, { 7359. 


The act does not require that plaintiff fair 
trade its vacuum cleaners throughout the 
United States or the State of New York. 


Pecora, J.: [Digest] The opposition to 
the motion [for temporary injunction against 
selling below fixed price] is untenable. The 
fair trade contract here is not discriminatory. 
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[62,614] General Electric Co. v. Crown National Corp. 


In the Supreme Court of New York County. Special Term, Part III. 


L. J. 1509. April 28, 1950. 


WZ} Aes Mee 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade Act—Equitable Defenses—Simultaneous Enforcement Against Other 
Dealers.—Simultaneous enforcement of a manufacturer’s fair trade contracts against all 
retailers is not a prerequisite for relief against individual violations. 


See the State Laws annotations, Vol. 2, J 8604.83; Resale Price Maintenance Com- 


mentaryy) Vole2" 17357. 


PeEcora, J.: [Digest] The import of the 
opposition to this motion for a temporary 
injunction is that other retailers have vio- 
lated plaintiff's fair trade contracts with 
plaintiff's knowledge over a long period of 


Furthermore, simultaneous enforcement 
of a manufacturer’s fair trade contracts 
against all retailers is not a prerequisite 
for relief against individual violations. Mo- 
tion for a temporary injunction is granted. 


time without action on the part of plaintiff 
to restrain the violations. Such defense is 
not substantiated to any degree by defendant. 


[f 62,615] Samson Crane Co. v. Union National Sales Incorporated, International As- 
sociation of Machinists, District Lodge 38, International Association of Machinists, Al 
Hayes, H. W. Kirkland, and Paul Tobias. 


In the United States District Court for the District of Massachusetts. 
No. 8550. November 4, 1949. 


Civil Action 


Federal Trade Commission Act 


Misrepresentation—Remedies—Jurisdiction of Courts and Commission.—A court 
action against a Connecticut corporation, which is alleged to have falsely represented that 
it operated a retail clothing store in Cambridge, Massachusetts under the name “I. A. M. 
District Lodge 38 Clothing Project” in order to represent to the public that the store 
was being operated by defendant unions having financial interest in the store, is not within 
the scope of Section 5(a) of the Federal Trade Commission Act, which declares unfair 
methods of competition in commerce, and unfair and deceptive acts or practices unlawful. 
The Federal Trade Commission is set up to enforce the provisions of the Act, and relief 
from alleged violations must be sought from the Commission in the first instance and not 
from the courts. 


See Federal Trade Commission Act annotations, Vol. 2, { 6125.155. 


For plaintiff: John S. Slater, Charles M. Goldman, Slater & Goldman, Boston, Massa- 
chusetts. 


For defendant: Foley, Hoag & Eliot, Henry E, Foley, Boston, Mass., for Union 
National Sales Incorporated; Robert M. Segal, Jerome Y. Sturm, Boston, Mass., for 
District Lodge 38, International Association of Machinists and Paul Tobias. 


[Nature of Action] 


Forp, D. J.: Plaintiff in this action seeks 
to enjoin the continuance of certain alleged 
unfair trade practices of defendants, and to 
recover for damages allegedly caused to it 
by said practices. Plaintiff, the Samson 
Crane Company, is a Massachusetts corpo- 
ration operating a number of retail clothing 
stores, chiefly in eastern Massachusetts. 
Defendant Union National Sales Incorpo- 


rated is a Connecticut corporation operating 
a retail clothing store in Cambridge, Massa- 
chusetts, Defendant International Associa- 
tion of Machinists is an international labor 
union with headquarters in Washington, 
D. C., and defendant District Lodge 38, In- 
ternational Association of Machinists, is a 
branch of said international union with a 
principal place of business in Boston, Massa- 
chusetts. Defendant Hayes is alleged to be 
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president of the international union and de- 
fendants Kirkland and Tobias to be officers 
of District Lodge 38. The latter two in- 
dividual defendants are alleged to be resi- 
dents of Massachusetts. 


[Plaintiff's Allegations | 


Plaintiff alleges that defendant Union 
National Sales Incorporated operates its re- 
tail store in Cambridge under the name 
ol Al Mord Ay Ma District lodgers 
Clothing Project” in order to represent to 
the public that the store is being operated 
by defendant unions or for their benefit; 
that all of the defendants have conspired 
to represent to the public that said store is 
operated by one or both of said unions; 
that these representations are false in that 
neither of said unions has any financial in- 
terest in said store or receives any financial 
return from its operation, It further alleges 
that defendant Union National Sales In- 
corporated has caused to be placed at the 
entrance of said store a person dressed as a 
police officer to create the impression that 
only persons with union cards are allowed 
to enter and make purchases, and that such 
representation is false in that non-members 
of unions are in fact permitted to enter and 
make purchases. 


Defendant International Association of 
Machinists and individual defendants Hayes 
and Kirkland have appeared specially to 
move to dismiss the action as to them on the 
ground that they have not been properly 
served with process. In view of the action 
to be taken on the motions of the other de- 
fendants, these motions will be allowed. 


[Question of Jurisdiction] 


The other defendants have moved to dis- 
miss on the grounds that this court lacks 
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jurisdiction and that the complaint fails to 
state a claim upon which relief can be 
granted. Jurisdiction here cannot be based 
on diversity of citizenship. The plaintiff is 
a Massachusetts corporation. The individual 
defendants Kirkland and Tobias are alleged 
in the complaint to be Massachusetts resi- 
dents. They are also the only named mem- 
bers of defendant District Lodge 38. Steele 
v. Guaranty Trust Co., 164 F. (2d) 387. 
Consequently, it is not necessary here to 
inquire whether any claim is stated for which 
relief could be granted under the common 
law or any applicable state statute, and 
plaintiff's case must stand or fall on the 
question of whether it states any cause of 
action under the Constitution or laws of the 
United States. 


[Basis for Cause of Action] 


Plaintiff relies on two statutory provisions 
as giving such a cause of action: Section 
5(a) of the Federal Trade Commission Act, 
15 U. S. C. A., Section 45(a),7 and Section 
43(a) of the Lanham Trade Mark Act, 15 
Ua S;, GA. Section, Lt25(a) = 


[Scope of Federal Trade Commission Act] 

The Federal Trade Commission Act while 
declaring certain acts and practices unlawful, 
gives no right of action to private litigants 
based on such unlawful acts. The Federal 
Trade Commission is set up to enforce the 
provisions of the Act, and relief from al- 
leged violations must be sought from the 
Commission in the first instance and not 
from the courts. Moore v. New York Cotton 
Exchange, 270 U. S. 593, 603; National Fruit 
Product Co. v. Dwinell-Wright Co., 47 F. 
Supp. 499, 504. Moreover, even if such a 
right of action did exist, it could be based only 
on practices taking place“ in commerce”, which, 


1Sec. 45. Unfair methods of competition un- 
lawful; prevention by Commission—Declaration 
of unlawfulness; power to prohibit unfair prac- 
tices. 

(a) Unfair methods of competition in com- 
merce, and unfair or deceptive acts or practices 
in commerce, are hereby declared unlawful. 

The Commission is hereby empowered and 
directed to prevent persons, partnerships, or 
corporations, except banks, common carriers 
subject to the Acts to regulate commerce, air 
carriers and foreign air carriers subject to 
chapter 9 of Title 49, and persons, partnerships, 
or corporations subject to sections 181-203, 
205-228 and 229 of Title 7, except as provided 
in section 227 of said title, from using unfair 
methods of competition in commerce and unfair 
or deceptive acts or practices in commerce. 

*Sec. 1125. False designations of origin and 
false descriptions forbidden. 
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(a) Any person who shall affix, apply, or 
annex or use in connection with any goods 
or services, or any container or containers for 
goods, a false designation of origin, or any 
false description of representation, including 
words or other symbols tending falsely to de- 
scribe or represent the same, and shall cause 
such goods or services to enter into commerce, 
and any person who shall with knowledge of the 
falsity of such designation of origin or descrip- 
tion or representation cause or procure the same 
to be transported or used in commerce or de- 
liver the same to any carrier to be transported 
or used, shall be liable to a civil action by any 
person doing business in the locality falsely 
indicated as that of origin or in the region in 
which said locality is situated, or by any person 
who believes that he is or is likely to be dam- 


aged by the use of any such false description 
or representation. 
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as defined in the Act, means “in interstate 
commerce.” Here there is no allegation that 
any of the acts of which plaintiff complains 
have taken place in interstate commerce. The 
general allegation that defendant National 
Union Sales Incorporated is engaged in in- 
terstate commerce is not a sufficient allega- 
tion that the subject matter of this suit 
involves interstate commerce. The specific 
allegations of the complaint deal solely with 
practices in the conduct of a single retail 
clothing store, a business essentially local 
in character. Brosious v. Pepsi-Cola Co., 155 
F, (2d) 99, and cases there cited. There is 
no allegation that such local activity has even 
an indirect effect on interstate commerce. 
Moreover, to bring such activities within the 
scope of the Federal Trade Commission 
Act, they must themselves be in commerce; 
it is not enough that they affect commerce. 
Federal Trade Commission v. Bunte Brothers, 
Ine 312008 S349, 355: 


[Scope of Lanham Act] 


For the same reason, the plaintiff has 
stated no cause of action under Section 43(a) 
of the Lanham Trade Mark Act. There is 
no allegation that after the making of any 
misrepresentation in regard to the goods 
any of the defendants caused such goods to 
enter into commerce or transported or used 
them in commerce, even though an allega- 
tion of such subsequent connection of the 
goods with commerce is an essential element 
of the cause of action created by the Act. 
It is true that “commerce” as used in the 
Act is defined broadly as “all commerce 
which may lawfully be regulated by Con- 
anne” (Oley WE sy (Ge VN em tna ail 
definition, though broad, is not all-inclusive. 
Business essentially local in nature is still 
outside the scope of its terms in the absence 
of some relationship to interstate commerce 
sufficient to bring it within the limits of Con- 
gressional power. The complaint does not 
allege such a relationship nor any facts nor 
circumstances from which such a relation- 
ship can be inferred. 


Moreover, the false representations of 
which plaintiff complains are not such as 
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fall within the scope of Section 43(a) of the 
Lanham Act. It is true that the section 
speaks of “any false description or misrep- 
resentation”, but this must first be inter- 
preted in the light of the succeeding phrase 
which explains these words as including 
words or symbols tending falsely to de- 
scribe or represent, not any fact, but the 
goods or services in connection with which 
the description or representation is used. 
The intent of Congress in passing the Act is 
set forth in the final paragraph of Section 
1127.2 Only one phrase of that paragraph 
fails to use the word “mark”. And that 
phrase (“to protect persons engaged in such 
commerce against unfair competition”) must 
in such a context be construed to refer not 
to any competitive practice which in the 
broad meaning of the words might be called 
unfair, but to that “unfair competition” 
which has been closely associated with the 
misuse of trademarks, i. e., the passing off 
of one’s own goods as those of a competitor. 
It is clear, both from this statement of the 
intent and from a reading of the Act as a 
whole, that the primary purpose of the Act 
was to eliminate deceitful practices in inter- 
state commerce involving the misuse of 
trademarks, but along with this it sought 
to eliminate other forms of misrepresenta- 
tions which are of the same general char- 
acter even though they do not involve any 
use of what can technically be called a 
trademark. The language of Section 43(a) 
is broad enough to include practices of this 
latter class. But the section should be con- 
strued to include only such false descriptions 
or representations as are of substantially 
the same economic nature as those which 
involve infringement or other improper use 
of trademarks. It should not be interpreted 
so as to bring within its scope any kind of 
undesirable business practice which involves 
deception, when such practices are outside 
the field of the trademark laws, and espe- 
cially when such undesirable practices are 
already the subject of other Congressional 
legislation, such as the Federal Trade Com- 
mission Act. The deceitful practices of 
which plaintiff here complains involve no 


3 See. 1127. Construction and definitions; in- 
tent of chapter. 
* * * * * * * 

The intent of this chapter is to regulate com- 
merce within the control of Congress by making 
actionable the deceptive and misleading use of 
marks, in such commerce; to protect registered 
marks used in such commerce from interference 
by state, or territorial legislation; to protect 
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persons engaged in such commerce against 
unfair competition; to prevent fraud and de- 
ception in such commerce by the use of repro- 
ductions, copies, counterfeits, or colorable imi- 
tations of registered marks; and to provide 
rights and remedies stipulated by treaties and 
conventions respecting trade-marks, trade 
names, and unfair competition entered into be- 
tween the United States and foreign nations. 
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false description or representation of the 
goods themselves or false designation of 
origin. All that is alleged is conduct by 
which members of the public are led to pur- 
chase clothing at a certain retail store, not 
because they have been deceived in any way 
as to the nature, quality, or origin of the 
goods offered for sale there, but because 
they have been led to a false belief that by 
such purchases they would be conferring a 
financial benefit upon a labor organization 
to which they were disposed to give their 
support. Such a practice does not fall within 
the scope of Section 43(a) of the Lanham 
Trade Mark Act. 
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[Conclusion] 


I conclude, therefore, that the complaint 
fails to state any cause of action under the 
federal statutes upon which plaintiff bases 
its case. Diversity of citizenship being lack- 
ing, there is here no cause of action over 
which this court has jurisdiction. 


[Motions to Dismiss Allowed] 


Defendants’ motions to dismiss are al- 
lowed, 


[] 62,616] Opinion of the Attorney General of Minnesota. 


Addressed to Mr. James W. Clark, Commissioner, Department of Business Research 
and Development, by J. A. A. Burnquist, Attorney General, Charles E. Houston, Assistant 


Attorney General. April 21, 1950. 


Minnesota Unfair Trade Practices Act 


Sales Below Cost—Purchases Above Market Price.—The provisions of the Minnesota 
laws prohibiting sales below cost do not make it unlawful to buy commodities at prices 


above the market. 


See the State Laws annotations, Vol. 2, J 8428. 


MSA 325.04 forbids a retailer or whole- 
saler engaged in business in this state from 
selling below cost. 


It does not forbid that. 


he buy commodities at a price above the 
market. 


[62,617] National Pressure Cooker Co. v, Charles Appliances, Inc. 
In the Supreme Court of New York County. Special Term, Part III, 123 N. Y. Tels 


1570. May 3, 1950. 


New York Fair Trade (Feld-Crawford) Act 


; Fair Trade Contracts—Basis for Temporary Injunction—One Violative Sale Sufficient 
Evidence if Not Explained.—A practice of selling below a lawfully established resale price 
is sufficiently shown, for purposes of preliminary injunctive relief, by evidence of one sale 


not explained by the defendant to the satisfaction of the court. 


The mere stamping of a 


receipt in such a manner as to intimate that the sale is made for resale by the purchaser 


is not in itself sufficient explanation. 


See the State Laws annotations, Vol. 2, 


mentary, Vol. 2, ¥ 7355. 


Kocn, J.: [Digest] There is no rule of 
law which prevents injunctive relief based 
upon one sale. Where an explanation is 
made of one sale, and no other one is shown, 
then the court may infer that defendant was 
not engaged in a practice that required in- 
junctive process, However, here, the ex- 
planation that the purchase was made for 


J 8604.75; Resale Price Maintenance Com- 


resale lacks conviction. The device of 
stamping a receipt with a legend that a 
purchase was made for resale will not be 
permitted to evade the provisions of the 
Fair Trade Laws unless some other proof 
tends to substantiate the claim. No such 
evidence is submitted here. Motion for a 
temporary injunction is granted. 
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[{] 62,618] National Pressure Cooker Co. v. Harvard Stores. 
In the Supreme Court of New York County. Special Term, Part III, 123 N. Y. L. J. 


1570. May 3, 1950. 
New York Fair Trade (Feld-Crawford) Act 


Fair Trade Contracts— Basis for Temporary Injunction — Explanation of Single 
Allegedly Violative Sale Below Set Price—When the plaintiff, seeking to enforce his fair 
trade contracts, relies upon one sale made by the defendant below the fixed price, the 
defendant’s explanation and evidence that the article was sold as a tarnished display piece 
create a question of fact whose determination is necessary before a practice can be inferred 
which calls for injunctive relief. 


See the State Laws annotations, Vol. 2, { 8604.40, 8604.75; Resale Price Maintenance 
Commentary, Vol. 2, § 7280. 


Kocu, J.: [Digest] Plaintiff relies upon defendant’s narrative about the purchase of 


one sale, which defendant avers was that of 
a tarnished sample cooker which was on 
display. The receipt presented by plaintiff 
contains a written legend “Sample—From 
display.” Plaintiff has not established that 
this was merely a device to evade the mini- 


a tarnished cooker as an anniversary present 
may seem bizarre, it creates a factual issue 
which necessitates denial of relief pendente 
lite, particularly since the court was not 
given the opportunity to examine the cooker 
that was purchased. 


mum retail price set by plaintiff. While 


[| 62,619] Revere Copper & Brass, Inc. v. Vendome Trading Corp. 


In the Supreme Court of New York County. Special Term, Part III. 
1570. May 3, 1950. 


WSS INE NS, ee I: 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade Contracts—Purchases for Resale—Scope of Injunction—Where, in oppo- 
sition to a motion for a preliminary injunction prohibiting certain sales, a fair trade con- 
tractee asserts the unpersuasive defense that he sold the articles for resale, a temporary 
injunction may be issued restraining such alleged retail sales, since the ee will not 
interfere with wholesale transactions which are legitimate. 


See the State Laws annotations, Vol. 2, § 8604.78; Resale Price Maintenance Com- 
mentary, Vol. 2, J 7362. 


Kocu, J.: [Digest] Proof of two sales 
is sufficient to support the issuance of an 
injunction where the court is convinced that 
injunctive relief is necessary. From the rec- 
ord here it is apparent that the device of 


merely a transparent attempt to evade the 
provisions of the law. Since a temporary 
injunction will only prevent retail sales be- 
low the legally established prices, it will 
not interfere with any legitimate wholesale 


stamping the receipts with the legend that transactions. 


the purchases were made for resale was 


[| 62,620] General Electric Co. v. Maritime Watch & Jewelry Co. 


In the Supreme Court of New York County. Special Term, Part III. 
1570. May 3, 1950. 
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New York Fair Trade (Feld-Crawford) Act 


Fair Trade Contracts—Equitable Defenses to Enforcement—Sale Below Fixed Price 
by Subsidiary of Manufacturer.—The assertion by a defendant, against whom a fair trade 
temporary injunction is requested, that a subsidiary of the plaintiff manufacturer sold the 
fair trade item at a price below that sought to be enforced against the defendant, and the 
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answer of the plaintiff that the sale was an excepted one, being made to the city govern- 
ment, raise a question of fact which prevents the issuance of the temporary injunction. 


See the State Laws annotations, Vol. 2, J 8604.81; Resale Price Maintenance Com- 


mentary, Vol. 2, J 7358. 


Kocu, J.: [Digest] In opposition to this 
motion for a temporary injunction defend- 
ant asserts that plaintiff, through a wholly 
owned subsidiary, within ten days after the 
commencement of the action, sold at retail 
the same item at prices below that which 


to a fireman for the use of the Fire Depart- 
ment of the City of New York. Sales toa 
municipality are excluded from the operation 
of fair trade prices. An issue has thus been 
created, which cannot be disposed of upon 
the affidavits, and which impels denial of 


defendant sold same. Plaintiff attempts to temporary injunctive relief. 


explain away the sale as having been made 


[ 62,621] United States v. National Association of Real Estate Boards, et al. 


In the Supreme Court of the United States. October Term, 1949. No. 428. May 


8, 1950. 


Appeal from the United States District Court for the District of Columbia. 
in part and affirmed in part. 


Reversed 


Sherman Antitrust Act, Clayton Antitrust Act 


Price Fixing — Personal Services and Professional Fees — Extent of Clayton Act 
Exemption.—The word “trade” as used in the prohibitory sections of the Sherman Act is 
uniformly interpreted to include traffic in both goods and services, and the restraint of 
competition in the furnishing: of either 1s unlawful, The exemption afforded by the 
Clayton Act, under which union and non-union laborers may combine to fix the price of 
their services, covers only such labor, and does not give exemption to all personal services. 
The services of real estate brokers, furnished in the conduct of businesses owned and 
operated by themselves, is to be distinguished from the labor of employees furnished to 
businesses owned by others. 


See the Sherman Act annotations, Vol. 1, 1 1220.194, 1230.101, 1280.101, 1610.6176; 
Clayton Act annotations, Vol. 1, J 2026.10. 


Price Fixing—Per Se Unreasonableness—Lack of Mandatory Features in Fee Schedule 
No Defense.—-Price fixing is illegal per se, since it has been held to be a restraint which is 
per se unreasonable. Whether the fixing of real estate brokers’ fees has an honorable or 
worthy end is therefore of no consequence, and the fact that no penalties are imposed upon 
brokers who do not abide by the fees set by the association, and the fee schedule may be 
considered “non-mandatory,” does not save the fixing of fees from illegality. 


See the Sherman Act annotations, Vol. 1, $ 1021.221, 1021.281, 1240.101. 
For the plaintiff: Philip B. Perlman, Solicitor General of the United States. 


For the defendants: Roger J. Whiteford, John J. Wilson, and Joe V. Morgan, Nite 
all of Washington, D. C. 


Reversing in part and affirming in part a decision of the United States District Court 
for the District of Columbia, reported at 1948-1949 TrapE CASES {| 62,443. 


[Prohibition of Price Fixing Sought] This is a civil action brought by the 


Mr. Justice Douctas delivered the opin- 
ion of the Court. 


1 National Association of Real Estate Boards, 
a nation-wide incorporated trade association; 
Herbert U. Nelson, its executive vice-president: 
Washington Real Estate Board, an incorporated 
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United States to enjoin appellees? from 
engaging in a price-fixing conspiracy in vio- 


association of real estate brokers in Washington, 
D. C.; and 15 of its members individually and 
as representatives of a class consisting of all 
members of the Washington Board. 
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lation of §3 of the Sherman Act, 26 Stat. 
209, 15 U. S. C. §32 The core of the case 
is the charge that the members of the Wash- 
ington Real Estate Board combined and 
conspired to fix the commission rates for 
their services when acting as brokers in the 
sale, exchange, lease and management of 
real property in the District of Columbia. 


The same conspiracy was charged in a 
criminal proceeding.’ The criminal case was 
tried first. At the end of the Government’s 
case the court granted the defendants’ mo- 
tion for a judgment of acquittal. 80 F. 
Supp. 350. Appellees then moved for sum- 
mary judgment in this civil suit, contending 
that the judgment of acquittal in the crimi- 
nal case is res judicata here. That motion 
was denied.* 


The civil case was then tried. It was 
stipulated that the trial would be on the 
record in the criminal case, the United States 
reserving the right to offer additional exhib- 
its. No evidence was offered by appellees. 
The court entered judgment for the appel- 
lees, holding that the agreement to fix the 
rates of brokerage commissions, which had 
been shown, was not a violation of the Act. 
84 F. Supp. 802. The case is here on appeal. 
S2UStat 823) 627Stat989, 15 US SeE 28:29! 


First. The fact that no interstate com- 
merce is involved is not a barrier to this 
suit. Section 3 of the Sherman Act®* is not 
leveled at interstate activities alone. It also 
puts beyond the pale certain conduct purely 
local in character and confined to the Dis- 
trict of Columbia. That Congress has the 
power so to legislate for the l)istrict by 
virtue of Art. I, §8, Clause 17 of the Con- 
stitution and did so by §3 was settled by 
Atlantic Cleaners & Dyers v. United States, 
286 U. S. 427, 432-435. 


Second. The Washington Board has adopted 
standard rates of commissions for its mem- 
bers—charges which cover the wide range 
of services furnished by a real estate agent. 
The Board’s code of ethics provides that 
“Brokers should maintain the standard rates 
of commission adopted by the board and 
no business should be solicited at lower 


2“Every contract, combination in form of 
trust or otherwise, or conspiracy, in ‘restraint of 
trade or commerce in any Territory of the 
United States or of the District of Columbia, 
or in restraint of trade or commerce between 
any such Territory and another, or between any 
such Territory or Territories and any State or 
States or the District of Columbia, or with for- 
eign nations, or between the District of Co- 
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rates.” Members agree to abide by this 
code. The prescribed rates are used in the 
great majority of transactions, although in 
exceptional situations a lower charge is made. 
But departure from the prescribed rates has 
not caused the Washington Board to invoke 
any sanctions. Hence the District Court 
called the rate schedules “non-mandatory.” 


[Price Fixing Per Se Unreasonable Restraint] 


Enough has been said to show that under 
our decisions an illegal price-fixing scheme 
has been proved, unless the fixing of real 
estate commissions is not included in the 
prohibitions of §3 of the Act. Price-fixing 
is per se an unreasonable restraint of trade. 
It is not for the courts to determine whether 
in particular settings price-fixing serves an 
honorable or worthy end. An agreement, 
shown either by adherence to a price sched- 
ule or by proof of consensual action fixing 
the uniform or minimum price, is itself illegal 
under the Sherman Act, no matter what end 
it was designed to serve. That is the teach- 
ing of an unbroken line of decisions, See 
United States v. Socony-Vacuum Oil Co., 310 
U. S. 150, 218 et seg.; United States v. Para- 
mount Pictures, 334 U. S. 131, 142, 143. And 
the fact that no penalties are imposed for 
deviations from the price schedules is not 
material. See Eastern States Lumber Assn. 
v. United States, 234 U. S. 600, 608-609; 
American Column Co. v. United States, 257 
U. S. 377, 411; Federal Trade Commussion v. 
Pacific Paper Assn., 273 U.S. 52, 62. Subtle 
influences may be just as effective as the 
threat or use of formal sanctions to hold 
people in line. 


[Exemption of Brokers Crucial Question] 


Third. The critical question is whether 
the business of a real estate agent is in- 
cluded in the word “trade” within the mean- 
ing of §3 of the Act. The District Court 
thought not. It was of the view that where 
personal services are involved, a combina- 
tion to fix the price or compensation is legal. 
It seemingly was influenced by the declara- 
tion in §6 of the Clayton Act, 38 Stat. 731, 
15 U.S. C. §17, that “the labor of a human 


lumbia and any State or States or foreign 
nations, is declared illegal.’’ 

3 The indictment was returned against the 
Washington Real Estate Board and the Na- 
tional Association of Real Estate Boards. 

4An appeal from that order was dismissed. 
176 F. 2d 631. 

5 See note 2, supra. 
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being is not a commodity or article of com- 
merce... nor shall such [labor] organiza- 
tions, or the members thereof, be held or 
construed to be illegal combinations or con- 
spiracies in restraint of trade under the anti- 
trust laws.” But we think it a misconception 
to assimilate the services involved here to 
those of employees or to compare the pres- 
ent case to those involving the application 
of the antitrust laws to labor unions. Cf. 
Apex Hosiery Co. v. Leader, 310 U. S. 469; 
United States v. Hutcheson, 312 U. S. 219. 
We do not have here any more than we did 
in American Medical Assn. v. United States, 
317 U. S. 519, or United States v. Women’s 
Sportswear Mfrs. Assn., 336 U. S. 460, cf. 
Columbia River Packer's Assn. v. Hinton, 
315 U. S. 413, an aspect of the employee- 
employer relationship to which the antitrust 
laws have made special concessions. 


[Business All Separate] 


Members of the Washington Board are 
entrepreneurs. Some are individual proprie- 
tors; others are banks or corporations. Some 
may have no employees; others have large 
staffs. But each is in business on his own. 
The fact that the business involves the sale 
of personal services rather than commodi- 
ties does not take it out of the category of 
“trade” within the meaning of § 3 of the Act. 
The Act was aimed at combinations organ- 
ized and directed to control of the market 
by suppression of competition “in the mar- 
keting of goods and services.” See Apex 
Hosiery Co. v. Leader, supra, p. 493. 

Justice Story in The Schooner Nymph, 18 
Fed. Cas. 506, while construing the word 


“trade” in the Coasting and Fishery Act of 
1793, 1 Stat. 305, said, 


“The argument for the claimant insists, 
that ‘trade’ is here used in its most re- 
strictive sense, and as equivalent to traffic 
in goods, or buying and selling in com- 
merce or exchange. But I am clearly of 
opinion, that such is not the true sense of 
the word, as used in the 32nd section. 
In the first place, the word ‘trade’ is often, 
and indeed generally, used in a broader 
sense, as equivalent to occupation, em- 
ployment, or business, whether manual or 
mercantile. Wherever any occupation, 
employment, or business is carried on for 
the purpose of profit, or gain, or a liveli- 
hood, not in the liberal arts or in the 
learned professions, it is constantly called 
a trade. Thus, we constantly speak of the 
art, mystery, or trade of a housewright, 
a shipwright, a tailor, a blacksmith, and 
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a shoemaker, though some of these may 
be, and sometimes are, carried on without 
buying or selling goods.” 


[“Trade” Used in Broad Sense] 


It is in that broad sense that “trade” is 
used in the Sherman Act. That has been 
the consistent holding of the decisions. The 
fixing of prices and other unreasonable re- 
straints have been consistently condemned 
in case of services as well as goods. Trans- 
portation services (United States v. Freight 
Assn., 166 U. S. 290, 312; United States v. 
Joint Traffic Assn., 171 U. S. 505), cleaning, 
dyeing, and renovating wearing apparel 
(Atlantic Cleaners & Dyers v. United States, 
286 U. S. 427), the procurement of medical 
and hospital services (American Medical 
Assn. v. United States, supra, 528), the fur- 
nishing of news or advertising services 
(Farmers Guide Co. v. Prairie Co., 293 U. S. 
268; Associated Press v. United States, 326 
U. S. 1)—these indicate the range of busi- 
ness activities that have been held to be 
covered by the Act. In Aélantic Cleaners 
& Dyers v. United States, supra, 435, 437, 
the Court rejected the view that “trade” as 
used in §3 should be interpreted in the 
narrow sense which would exclude personal 
services. It held, speaking through Mr. 
Justice Sutherland, that §3 used the word 
in the broad sense in which Justice Story 
used it in The Schooner 'Nymph, supra. Chief 
Justice Groner made an extended analysis 
and summary of the problem in United States 
v. American Medical Assn., 110 F. 2d 703, 
707-711, where the Court of Appeals for the 
District of Columbia held that the practice 
of medicine in the District was a “trade” 
within the meaning of §3 of the Act. Its 
conclusion was that thé term included “all 
occupations in which men are engaged for 
a livelihood.” We do not intimate an opin- 
ion on the correctness of the application of 
the term to the professions, We have said 
enough to indicate we would be contracting 
the scope of the concept of “trade,” as used 
in the phrase “restraint of trade,” in a prece- 
dent-breaking manner if we carved out an 
exemption for real estate brokers. Their 
activity is commercial and carried on for 
profit. The fact that no goods are manu- 
factured or bought or sold in the process 
is as irrelevant here as it was in Atlantic 
Cleaners & Dyers v. United States, supra. No 
reason of policy has been advanced for read- 
ing § 3 of the Act less literally than its terms 
suggest. The competitive standards which 
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the Act sought to preserve in the field of 
trade and commerce seem as relevant to the 
brokerage business as to other branches of 
commercial activity. 


Hopkins v. United States, 171 U. S. 578, 
and Anderson v. United States, 171 U. S. 604, 
are not opposed to this conclusion. It was 
held in those cases that commission mer- 
chants and yard traders on livestock ex- 
changes were not engaged in interstate com- 
merce even though the livestock moved 
across state lines (cf. Stafford v. Wallace, 
258 U. S. 495), and therefore that the rules 
and agreements between the merchants and 
traders (which included in the Hopkins case 
the fixing of minimum fees) did not fall 
under the ban of the Sherman Act. But 
we are not confronted with that problem 
here. As noted, we are concerned here not 
with interstate commerce but with trade or 
commerce in the District of Columbia. 


Fourth. Appellees claim that the judg- 
ment of acquittal in the criminal action is 
res judicata in this action. Helvering v. 
Mitchell, 303 U. S. 391, is contra and rules 
this case. There Mitchell had been tried 
and acquitted of a criminal charge of wil- 
fully attempting to evade payment of his 
income tax. Thereafter suit was brought to 
collect the taxes owed plus a 50 per cent 
penalty for fraudulent evasion. The acquit- 
tal in the criminal case was held not to be a 
bar to the collection of the penalty.* “The 
difference in degree of the burden of proof 
in criminal and civil cases” was held to pre- 
clude application of the doctrine of res judi- 
cata in the civil suit. 303 U.S. 397. In the 
present case the motions for judgment of 
acquittal raised the question whether the 
evidence overcame all reasonable doubt of 
the guilt of appellees.’ The ruling on them 
did not determine whether by the lesser 
degree of proof required in a civil case 
appellees might be found to have conspired 


6 Since the Court ruled that the 50 per cent 
penalty was not a criminal penalty but a civil 
administrative sanction (303 U. S. 398-406), the 
case was considered distinct from Coffey v. 
United States, 116 U. S. 436, which held that 
the facts ascertained in a criminal case as be- 
tween the United States and the claimant could 
not be again litigated between them in a civil 
suit which was punitive in character. The fact 
that in case of corporations dissolution can 
result from a civil suit under the antitrust laws 
does not make the proceeding any the less re- 
medial. The civil suit aims to put an end to 
the restraint, no to impose punisnment for 
past acts. See Schine Theatres v. United States, 
334 U. S. 110, 128. 
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to fix commissions. The civil action is inde- 
pendent of the criminal cause (Standard 
Sanitary Mfg. Co. v. United States, 226 U. S. 
20, 52) and is remedial in nature. It has 
been repeatedly held that though the civil 
suit is bottomed on the same facts, it is not 
barred by the prior judgment of acquittal in 
the criminal case. See Stone v. United States, 
167 U. S. 178; Murphy v. United States, 272 
U. S. 630; Helvering v. Mitchell, supra. The 
result is not altered by the circumstance 
that the court in ruling on the sufficiency of 
the evidence may have started with an erro- 
neous construction of the law. 


Fifth. The District Court found that two 
of the appellees—National Association and 
Herbert U. Nelson *—did not conspire with 
the Washington Board to fix and prescribe 
the rates of commission to be charged by 
the members of the latter. No more par- 
ticularized findings were made. Appellant 
asks us to set aside that ruling. The ques- 
tion is whether we may do so in light of 
Rules 52 of the Federal Rules of Civil Pro- 
cedure which provides in part: 


“Findings of fact shall not be set aside 
unless clearly erroneous, and due regard 
shall be given to the opportunity of the 
trial court to judge of the credibility of 
the witnesses.” 


[Code of Ethics Basis for Fixing Fees] 


The National Association ig a nation- 
wide, incorporated trade association of which 
the Washington Board isa member. Active 
members of the Washington Board are also 
members of the National Association. The 
National Association has a code of ethics 
which includes an article stating that “the 
schedules of fees established by the various 
Real Estate Boards are believed to repre- 
sent fair compensation for services rendered 
in their communities and should be observed 
by every Realtor.” It is provided in the 


™The motions apparently were made under 
Rule 29 of the Federal Rules of Criminal Pro- 
cedure which provide in part: ‘‘Motion for 
Judgment of Acquittal. Motions for directed 
verdict are abolished and motions for judgment 
of acquittal shall be used in their place. The 
court on motion of a defendant or of its own 
motion shall order the entry of judgment of 
acquittal of one or more offenses charged in 
the indictment or information after the evidence 
on either side is closed if the evidence is insuffi- 
cient to sustain a conviction of such offense or 
offenses.”’ 

8 See note 1, swpra. 
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by-laws of the National Association (1) that 
each meinber board shall adopt the code of 
ethics of the National Association as a part 
of its rules and regulations for violation of 
which disciplinary action may be taken, and 
(2) that any member board that neglects or 
refuses to maintain and enforce the code 
of ethics with respect to the activities of its 
constituent members may be expelled from 
membership in the National Association. 
The appellant also points to evidence show- 
ing the activities of the National Association 
in developing a national schedule of com- 
missions which, it is alleged, were influen- 
tial in shaping the fees adopted by the 
Washington Board in 1944. 


[Lower Court Holding Not Clearly 
Erroneous | 


Appellant relies chiefly on the code of 
ethics and by-laws of the National Associa- 
tion, as it clearly may (Associated Press v. 
United States, supra, pp. 8, 12) to establish 
the restraint of trade. But we cannot say 
that the District Court was “clearly errone- 
ous” in finding that the National Association 
and Nelson were not laced into the con- 
spiracy to fix the commisions in the District 
of Columbia. The statement in the code of 
ethics that the schedule of fees “should be 
observed” is somewhat ambiguous, It may 
be advisory only. The provision of the 
by-laws that violations of the code of ethics 
of the National Association should be the 
basis of disciplinary action against both 
member boards and their constituent mem- 
bers is aimed at thirty-five articles of the 
code of ethics, not selectively at the fee 
provision. So we are left somewhat in 
doubt as to the extent if any to which the 
National Association and Nelson were archi- 
tects of the fee-fixing conspiracy or partici- 
pants in it. At best their relationship to it 
is on this record a somewhat attenuated one. 


It is not enough that we might give the 
facts another construction, resolve the am- 
biguities differently, and find a more sinister 
cast to actions which the District Court 
apparently deemed innocent. See United 
States v. Yellow Cab Co., 338 U. S. 238, 342: 
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United States v. Gypsum Co., 333 U. S. 364, 
394-395. We are not given those choices, 
because our mandate is not to set aside 
findings of fact “unless clearly erroneous.” 


The judgment of the District Court is 
reversed except as to the National Associa- 
tion and Nelson; and as to them it is 
affirmed. 

So ordered. 


Mr. Justice FRANKFURTER and Mr. JUSTICE 
CLarK took no part in the consideration or 
decision of this case. 


[Dissenting Opinion] 
Mr. Justice Jackson, dissenting. 


If real estate brokerage is to be distin- 
guished from the professions or from other 
labor that is permitted to organize, the 
Court does not impart any standards for so 
doing. 

It is certain that those rendering many 
kinds of service are allowed to combine and 
fix uniform rates of pay and conditions of 
service. This is true of all laborers, who 
may do so within or without unions and 
whose unions frequently do include owners 
of establishments that employ others, such 
as automobile sales agencies. See, for ex- 
ample, International Brotherhood of Team- 
sters, etc. v. Hanke, post, p. —. I suppose 
this immunity is not confined to those whose 
labor is manual and is not lost because the 
labor performed is professional. The bro- 
kerage which is swept under the antitrust 
laws by this decision is perhaps a border- 
line activity. However, the broker furnishes 
no goods and performs only personal serv- 
ices. Capital assets play no greater part in 
his service than in that of the lawyer, doc- 
tor or office worker. Services of the real 
estate broker, if not strictly fiduciary, are at 
least those of a trusted agent and, often- 
times, advisory as to values and procedures. 
I am not persuaded that fixing uniform fees 
for the broker’s labor is more offensive to 
the antitrust laws than fixing uniform fees 
for the labor of a lawyer, a doctor, a car- 
penter, or a plumber. I would affirm the 
decision of the court below. 


——— eee 
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[1 62,622] National Distillers Products Corp. v. Harry Feldman, Bertha Feldman 
and Jack Solomon. 


In the District Court of the United States for the Northern District of Ilinois, Eastern 
Division. No. 50 C 461. April 27, 1950. 


Illinois Fair Trade Act 


Fair Trade Contracts—Equitable Enforcement—Irreparable Damage to Good Will.— 
Equitable relief enjoining the sale of liquors below the minimum price fixed by fair trade 
contracts is granted upon default of defendants to a plaintiff producer or importer of 
alcoholic beverages sold under trademarks or names owned by it, where it appears that the 
continued violation of the contract provisions by defendants would result in irreparable 
damage to plaintiff’s business and good will. 


See the State Laws annotations, Vol. 2, J 8224.80; Resale Price Maintenance Com- 


mentary, Vol. 2, § 7356. 


For the plaintiff: Tatge & Jensild, Chicago, Ilinois. 


For the defendant: No appearance. 


Findings of Fact and Conclusions of Law 

WALTER J. LABuy, District Judge: [Digest] 
The plaintiff has for many years been en- 
gaged in selling and distributing at whole- 
sale alcoholic beverages which are the 
products of itself and its affiliates or are 
imported by plaintiff under exclusive rights 
to sell to distributors throughout the United 
States including the State of Illinois. Plain- 
tiff is also the owner of trademarks under 
which Kentucky Straight Whiskey is sold 
in the State of Illinois. The beverages are 
sold in bottles bearing the trademarks, 
brands and names of plaintiff or other pro- 
ducers from whom plaintiff has obtained ex- 
clusive sales rights, and each beverage is in 
fair and open competition with commodities 
of the same general class. 


[Products Fair Traded] 


Plaintiff, prior to the time of the defend- 
ant’s acts complained of, entered into fair 
trade contracts covering its products in 
accordance with the Illinois Fair Trade Act 
(Ill. Rev. Stat. 1949, Chap. 12114, Secs. 188- 
191), with a large number of retailers in 
the City of Chicago. The defendants not- 
withstanding knowledge by them of the 
prices set forth in plaintiff’s price lists, and 
over plaintiff’s insistence that they comply 
therewith, have wilfully and knowingly 
offered for sale the aforesaid products at 
less than the minimum prices stipulated for 
their sale at retail. 


[Danger of Irreparable Loss] 


The offering for sale and selling of these 
products at less than the prices stipulated 


by the terms of the fair trade contracts is 
causing irreparable damage to the good will 
of plaintiff and is impairing the value of his 
trademarks, and, unless defendants are im- 
mediately enjoined from their conduct, will 
cause other retailers to fail to comply with 
these contracts, will disorganize the distribu- 
tion of the products in Illinois and will 
cause a greatly decreased demand for the 
products, all to the irreparable damage of 
the plaintiff's good will and to its great 
financial loss. Pecuniary compensation 
would not afford plaintiff adequate relief for 
loss of sales and damage to and destruction 
of his business, good will, trade names and 
brands. 

The defendants having each failed to plead 
or otherwise defend as provided by the 
Federal Rules of Civil Procedure are in de- 
fault and their respective defaults should be 
entered of record herein. The conduct of 
the defendants constitutes a violation of the 
Illinois Fair Trade Act and constitute un- 
fair competition. 


[Equitable Relief Granted] 


Plaintiff does not have an adequate remedy 
at law and is entitled to a permanent in- 
junction as prayed for in its verified com- 
plaint enjoining and_ restraining the 
defendants from wilfully and knowingly 
advertising, offering for sale or selling the 
products, and any and all other beverages 
that are or may become subject to fair trade 
contracts of plaintiff, at less than the mini- 
mum prices stipulated by plaintiff in its fair 
trade contracts entered into with retailers 
pursuant to the Illinois Fair Trade Act. 
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[f] 62,623] People of the State of California v. Lucky Stores, Inc., et al. 


In the Superior Court of the State of California, in and for the County of Sacramento, 

No. 83257. Filed May 5, 1950. 
California Unfair Practices Act 

Sales Below Cost—Computation of Cost—Discount for Prompt Payment.—Where a 
retailer is offered a two per cent discount from the price of an article for payment within 
ten days, and the retailer takes advantage of the offer by making prompt payment, the 
actual cost to the retailer is the list price less the discount. It is not the intention of the 
legislature to deprive the consuming public of reduced prices resulting from the ability 
of merchants to avail themselves of such discounts any more than when they avail them- 
selves of reductions for quantity purchases. 

See the State Laws annotations, Vol. 2, J 8068.20. 

For the plaintiff: Fred N. Howser, Attorney General, Sacramento, California. 

For the defendants: Donahue, Richards, Rowell & Gallagher, Oakland, California. 


Opinion and Order Denying Preliminary 
Injunction 

Scuotrxy, Judge: [Digest] This matter is 
before the Court upon an order to show 
cause why a preliminary injunction should 
not be granted restraining defendants from 
violating the “Unfair Trade Practices Act.” 
The precise question to be determined is 
whether or not defendants have violated that 
portion of the Act which reads: 

“Tt is unlawful for any person engaged 
in business within this State to sell any 
article or product at less than the cost 
thereof to such vendor, or to give away any 
article or product for the purpose of in- 
juring competitors or destroying competi- 
tion.” (Italics ours) 


[Definition of “Cost’] 
The Act defines “cost” as follows: 
““Cost’ as applied to distribution means 
the invoice cost of the article or product 
to the distributor and vendor, plus the cost 
of doing business by the distributor and 
vendor.” 

In this particular matter it is conceded by 
both parties that the prices at which de- 
fendants sold the articles in question were 
not below “cost” if defendants were en- 
titled to deduct the 2% discount allowed for 
payment within 10 days, which discount 
defendants admittedly availed themselves of. 
The Attorney General argues that “Cost” 
means the invoice cost, that is, the list price, 
without the deduction of the 2% discount, 
and counsel for the defendants argue that 
the actual cost to them was the list price 
less the 2% discount. 

As was said in McGrath v. Kaelin, 66 Cal. 
App. 41 at p. 44: \ 


wlitanis a rule of statutory interpretation 
that the intention of the Legislature con- 


trols if it can be reasonably drawn from 
the language used, to the rejection of a 
more literal construction which would re- 
sult in inconsistency or absurdity. To 
find such intent is the object of all inter- 
pretation.” 


[Intent of Legislature Construed] 


The Court has weighed carefully the argu- 
ments of both sides, and has arrived at the 
conclusion that inasmuch as defendants have 
availed themselves of the 2% discount, the 
actual cost to them is the list price less 
the discount. The Court is convinced that 
it was never the intention of the Legislature 
to deprive the consuming public of the re- 
duced prices that would result from the 
ability of merchants to avail themselves of 
a discount for cash or prompt payment any 
more than it was the intention of the Legis- 
lature to prevent the merchant from passing 
on to the consumer the reductions made 
possible by large quantity buying. 


[Wisdom of Law Doubted] 


The constitutionality of the Act has been 
sustained and the Court is not concerned 
with the general policy of the Act, as that 
is a matter for the Legislature. It may well 
be doubted whether the Act has accom- 
plished or can accomplish the beneficent pur- 
poses for which it was enacted, and if the 
position of the Attorney General as to the 
2% discount is a correct interpretation of 
the Act, it would only add to the increasing 
criticism of the Act and perhaps hasten its 
ultimate repeal. 


In view of the foregoing, the application 
for a Preliminary Injunction is denied and 
the Temporary Injunction heretofore issued 
is dissolved. 
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[f] 62,624] People of the State of California v. Knock T. Wong, et al. 


In the Superior Court of the State of California, in and for the County of Sacramento. 
No. 83258. Filed May 8, 1950. 


California Unfair Practices Act 


Sales Below Cost—Meeting Illegal Price Competition—Intent to Injure Competition. 
—The retail sale of an article at a price below the cost to the retailer cannot. be justified 
on the ground that the price was set in order not to lose business to a competitor, when 
the price set by that competitor was itself below cost. The defense of “meeting competition” 
is valid only when the competitor is acting legally. 

Although the reduction of prices to a point below cost may have been done only to 
meet competition, with no definite intent to destroy competition, such an intent may by 
Statute be inferred when there is sufficient evidence that the meeting of an illegal price 


would in fact injure competitors selling at legal prices. 
See the State Laws annotations, Vol. 2, J 8068, 8068.10. 
For the plaintiff: Fred N. Howser, Attorney General, Sacramento, California. 


For the defendant: A. J. Kennedy, Sacramento, California. 


Opinion and Order Granting Preliminary 
Injunction 


ScHoTrky, Judge: [Digest] This is another 
of a series of cases coming before this court 
upon applications for preliminary injunctions 
enjoining various defendants from violating 
the Unfair Trade Practices Act. 


[Prices Set to Meet Competition] 


In the case now before the Court defend- 
ants°do not contend that they were not 
selling the articles in question below the 
‘Snvoice or replacement cost”, but contend 
in their affidavits and by the arguments of 
their counsel that they were selling at these 
lower pirces in order to meet the prices of 
other competitors in the same _ business, 
which prices, they contend, were also below 
cost. They contend further that there was 
no evidence to prove that they were selling 
below cost “for the purpose of injuring 
competitors or destroying competition”. 

Subsection (d) of Section 17050 of the 
Act provides that the prohibitions of the Act 
do not apply to any sale made “in an en- 
deavor made in good faith to meet the /egal 
prices of a competitor selling the same article 
or product in the same locality or trade area 
and in the ordinary channels of trade”. 
However, the affidavits filed by defendants 
show that the competitive prices they refer 
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to are not “legal prices” because they are 
stated to be below cost and therefore could 
not be legal prices under the act. The fact 
that a competitor may also be violating the 
act cannot be made the basis of a defense for 
similar acts by defendants. This Court can- 
not seek to regulate the whole field of busi- 
ness; it can only decide the cases that are 
brought before it, and if the situation is cor- 
rectly set forth by defendants it would seem 
to justify much of the criticism that has been 
made of the unequal effects of the Act and 
its enforcement. However, that is a matter 
for the Legislature and the People, and not 
one for the Courts. 


[Injurious to Legal Price Sellers] 


The Court is convinced there is sufficient 
evidence that the sale by defendants at the 
prices below cost is and would be injurious 
to competitors who were selling at the legal 
prices permitted by the Act, and under sec- 
tion 17071 of the Act this is “presumptive evi- 
dence of the purpose or intent to injure 
competitors or destroy competition.” 


[Injunction Granted] 


As the Court views the matter, it has no 
alternative except to grant the preliminary 
injunction, even though it does so reluc- 
tantly. 
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[] 62,625] United States v. Scott & Williams, Inc., and Ralph E. Thompson. 


In the United States District Court for the Southern District of New York. Civ. 
54-358. April 21, 1950. 


Sherman Antitrust Act 


Pleadings and Motions—More Definite Statement—Discovery of Evidence.—A motion 
for a more definite complaint is not granted when the complaint is already sufficiently definite 
to permit the framing of responsive pleadings by the movants. Particularly when the 
motion makes requests for evidentiary matters should it be denied, since such knowledge 
is more pertinent to preparation for trial than for drafting an answer, and should be sought 


in a demand for a bill of particulars or by the use of interrogatories. 
See the Sherman Act annotations, Vol. 1, J 1610.290, 1610.3515. 


For the plaintiff: Melville C. Williams and Lester L. Jay, Special Assistants to the 
Attorney General, and John V. Leddy and Francis X. Wazeter, Special Attorneys. 


For the defendants: 
counsel), 


Concer, Judge: [Digest] Motion by the two 
defendants for an order under Rule 12 (e) of 
the Federal Rules of Civil Procedure for a 
more definite statement of certain averments 
in the complaint. 


The complaint is the usual type of com- 
plaint in an anti-trust action. I have read 
and re-read it and have come to the con- 
clusion it is sufficiently definite to enable 
defendants to prepare their answer. It is 
not so vague or ambiguous that defendants 
cannot reasonably frame a responsive plead- 
ing to it. 

[Wrong Device Employed] 

Defendants submitted some 33 requests 
for more definite statements as to certain 


Sullivan & Cromwell (Inzer B. Wyatt and Robert MacCrate, of 


averments in the complaint. They are more 
in the nature of a demand for a bill of par- 
ticulars, largely of evidentiary matters, or 
for information that might be obtained by 
the use of interrogatories. 


I can see no reason why the defendants 
cannot answer this complaint. For the pur- 
pose of answering the complaint a more 
definite statement is not necessary. For the 
purpose of preparing for trial defendants 
have other methods for obtaining informa- 
tion provided for in the Federal Rules of 
Civil Procedure. 


Motion denied. . 


[| 62,626] Glasfloss Corp. v. Owens-Coring Fiberglas Corp., Owens-Illinois Glass 
Co., Corning Glass Works, Harold Boeschenstein, W. Paul Zimmerman, Games Slayter, 
Harry R. Winkle, John H. Thomas, Ben E. Boyd, Carl G. Staelin, Amory Houghton, 


Glen W. Cole, William E. Levis, 
C. Decker. 


Urban E. Bowes, John Preston Levis and William 


In the United States District Court for the Southern District of New Yorke Civ, 


53-141. May 5, 1950, 


Sherman Antitrust Act 


Transfer of Cause for Trial—Venue Lacking in Transferee District—Consent of 
Defendant to be Tried Where Not Resident.-—A district which, because a defendant is 


See the Sherman Act annotations, Vol. 1, f 1640.309. 


Transfer for Trial—Convenience and Interest of Justice—Minimization of Problems. 
by Use of Pre-Trial Procedure.—The volume of documents whose transportation would 
be made more or less convenient by transfer of a case for trial elsewhere, and the degree 


in which the interests of justice can be enhanced 


7 62,625 


by increase in the Speed of trial, are 
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entitled to less consideration upon a motion for transfer when it appears that pre-trial procedure 
will substantially lessen the volume of documents necessary at trial, and will condense the 


issues and hence the time of actual trial. 


See the Sherman Act annotations, Vol. 1, J 1640.309. 
For the plaintiff: Silver & Saperstein (John H. Kelly, Julius Silver, David Saperstein 


and Isaac M. Barnett, of counsel). 


For the defendants: Cravath, Swaine & Moore (John A. Wilson and John Marshall 


Briley, of counsel). 


Concer, Judge: [Digest] The corporate de- 
fendants move to transfer this action to the 
United States District Court for the Northern 
District of Ohio, Western Division, pursuant 
to Section 1404 (a) of Title 28, United States 
Code. 

The action is one arising under the antitrust 
laws of the United States for treble damages 
suffered by plaintiff by reason of an alleged 
monopoly of trade and commerce in glass 
fibers and glass fiber products as well as 
by reason of certain alleged unfair and un- 
lawful trade practices. 

Plaintiff is a Connecticut corporation 
qualified to do business in the State of New 
York. It maintains only a statutory office 
in Connecticut. Subsequent to the institu- 
tion of this suit, the assets of plaintiff, ex- 
clusive of the legal title to this action were 
transferred to Tilo Roofing Company, Inc. 

Owens-Corning Fiberglas Corporation is 
a Delaware Corporation with its principal 
offices at Toledo, Ohio; Owens-Illinois 
Glass Company is an Ohio corporation with 
its principal offices at Toledo; Corning Glass 
Works is a New York corporation with its 
principal offices at Corning, New York. 

Section 1404 (a) of the Judicial Code pro- 
vides: 

“For the convenience of parties and 
witnesses, in the interest of justice, a dis- 
trict court may transfer any civil action 
to any other district or division where it 
might have been brought.” 


[No Venue as to Corning] 


The plaintiff raises the question of the 
power of this Court, as a matter of law, to 
transfer this action to Ohio, pointing out 
that Corning, admittedly not an inhabitant, 
nor found nor transacting business in Ohio* 
could not have been sued there initially; 
and that, therefore, the Ohio district is not 
one “* * * where it [the action] might have 


been brought” within the meaning of Sec- 
tion 1404 (a). 

I shall not dwell on this point. Judge 
Ryan of this Court has decided it, and 
correctly so I believe, in Ferguson v. Ford 
Motor Company, et al. (opinion dated January 
6, 1950). He stated: 


“There is consequently no practical rea- 
son requiring that the transferee forum 
be a proper venue as to all of several de- 
fendants. It is sufficient that the trans- 
feree forum be more convenient to all 
parties and witnesses, and highly so, that 
it be a proper venue as to at least one 
defendant and that the other defendants 
consent to the transfer.” 


“Accordingly, I conclude that although 
Sherman Tractor Co. may not be amen- 
able to process in Detroit * * * J never- 
theless have the power to transfer this 
action to that city, under Section 1404(a). 
Sherman has consented to the transfer 
and the venue in Detroit is proper as to 
all the other defendants.” 


[Consent Confers Jurisdiction] 


In the instant case, Corning has consented 
to be sued in Ohio, and the venue is proper 
for the other defendants. 

The defendants have listed 76 witnesses 
residing in or near Toledo who will testify 
in connection with the submission of 
voluminous documents. The documents are in 
the possession of Fiberglas at Toledo and 
Newark, Ohio and are contained in more 
than 3,000 file drawers. Undoubtedly, it 
would be burdensome for the defendants to 
transport all of these witnesses and docu- 
ments to New York, although I think it is 
safe to assume that defendants will not find 
it necessary to use all the documents in all 
the file drawers to properly and efficiently 
defend. It is difficult to estimate at this 
stage just how many witnesses defendants 
will require. 


*See 15 U. S. C. § 22 for venue in anti-trust 
actions. 
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The fact that a speedier trial may be held 
in the transferee forum is often given some 
weight in this type of application. See Gulf 
Oil Corp. v. Gilbert, 330 U. S. 501; Magnetic 
Engineering & Manufacturing Co. v. Dings 
Magnetic Separator Co., 86 F. Supp. 13, 
(S. D. N. Y., 1949); Mazula v. Delaware & 
Hudson R. R., decided by me February 28, 
1950. 

[Speedy Trial Not Relevant] 


However, I do not believe that the factor 
is greatly significant in this type of litiga- 
tion. It is not improbable that the pre-trial 
activity with extensive examinations and dis- 
covery and inspection will consume much 
of the time while this case progresses on 
the calendar so that great delay will not 
result when the parties are actually ready 
for trial. 


The records of plaintiff pertaining to this 
action consist of more than 28 filing drawers 
representing an accumulation of seven years. 
Of course, considerable expense and hard- 
ship would be occasioned in transporting 
them to Toledo. 


The plaintiff asserts that it would be re- 
quired to find headquarters in Toledo, stor- 
age space for its files, and hire local steno- 
graphic and clerical help if the trial were 
transferred while the defendants already 
maintain large New York offices useful for 
such eventualities. The defendants deny the 
facilities could be put to such use but I am 
inclined to think that they are in a more 
favorable situation than plaintiff in this respect. 


[Reduction in Volume of Documents Foreseen| 


I believe it will inconvenience defendants 
and their witnesses (not Corning neces- 
sarily) to try the case in New York, but 
only slightly more so than a trial in Toledo 
will inconvenience plaintiff and its witnesses. 

Both sides have offered to take pre-trial 
depositions where the files are accessible, 
that is, in New York and Toledo, so that the 
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documents needed on the trial will be ascer- 
tained and certainly will not encompass the 
mountain of documents in the Fiberglas 
files, 


The plaintiff has selected this District as 
the forum to try its case. One could not 
say it made this selection with any thought 
of vexing or annoying the defendants. It 
cannot be said that it abused any privilege 
given under the venue laws when it chose 
this District in which to try its case. As far 
as the plaintiff was concerned it was the 
natural place to select. Here it could get 
jurisdiction over the three main and essential 
corporate defendants. It certainly was not 
practicable to commence the action in the 
Northern District of Ohio for there it could 
not obtain jurisdiction over Corning, one of 
the main corporations. 


To change the venue herein something 
more must be shown than mere convenience 
of witnesses and parties. As Judge Ryan 
said in Ferguson v. Ford Motor Corb., supra: 


“Tt remains the law that a movant 
for relief under 1404 (a) must show a 
preponderant balance in his favor, for it 
is still only the exceptional case which 
merits relief under this section. The de- 
fendants’ suggestion that it is my function 
to weigh the conveniences of the parties 
and making a nice balance award the suit 
to that district court which, of several 
forums, appears to be the most conveni- 
ent, is rejected.” 


[Balance in Favor of Transfer Not Shown] 


Balancing the equities and again con- 
sidering that plaintiff has selected a proper 
and logical forum for the trial of this case 
and has made a respectable showing of con- 
venience to it and its witnesses to keep it 
here, I cannot say that defendants have 
made out such a strong and preponderating 
case that I should exercise the discretion I 
have to change the place of trial as prayed 
for. 


[] 62,627] Kiefer-Stewart Co. v. Joseph E. Seagram & Sons, Inc., Seagram-Distillers 
Corp., Calvert Distilling Co. and Calvert Distillers Corp. 


In the United States Court of Appeals for the Seventh Circuit. 


No. 10001. May 9, 1950. 


October Term, 1949, 
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Sherman Antitrust Act 


Conspiracy—Parallelism Through Independent Action—Subsequent Adoption of Com- 
petitor’s Policies—Evidence adduced to show an agreement fixing prices, which reveals 
that the maximum-price policy of one distiller, fixed some months before, was later adopted 
by a competitor in a reversal of its policy and used as the excuse for withdrawing from a 
distributorship contract with the plaintiff, does not show an agreement between the com- 
peting distillers at the beginning, but rather indicates strongly that at such time there was no 
agreement at all. Such evidence is further inadequate to show that the second distiller’s 
adherence to the pricing policies of the first was the result of agreement or conspiracy, 
when the similarity of pattern between the two could reasonably have been due to the 
independent business judgment of the second distiller. 


See the Sherman Act annotations, Vol. 1, J 1220.101. 


Price Fixing—Maximum Limits on Resale Prices—Price Ceilings Distinguished from 
Price Floors.—Competition is not the result of a process by which a seller is able to sell 
at a price higher than his competitor, but is a system in which he sells at or lower than his 
competitor’s price. Thus the fixing of a maximum price limit by agreement is not price 
fixing illegal per se, and is indeed not a restraint of trade nor an impairment of competition. 
There is a distinction between an agreement to prevent an increase in the resale price of 


products and an agreement to fix their resale price. 
See the Sherman Act annotations, Vol. 1, J 1240.101, 1250. 
For the plaintiff: Joseph J. Daniels, William G, Davis, and John D. Cochran, all of 


Indianapolis, Indiana. 


For the defendants: Paul Y. Davis, Harvey B. Hartsock, and Gustav H. Dongus, of 
Indianapolis, Indiana; Thomas Kiernan, New York City. 


Before Major, Chief Judge, Kerner and Durry, Circuit Judges. 


Major, Chief Judge: This is an action 
for damages resulting from alleged viola- 
tions of Section 1 of the Sherman Act and Sec- 
tion 7 of the Clayton Act (Title 15 U. S. 
C. A. Secs. 1 and 18), brought pursuant to 
ite ope erss Cr Aw Scerslon oA" tmalewas 
had before a jury which returned a verdict 
in favor of the plaintiff in the amount of 
$325,000. Thereupon, a judgment was ren- 
dered for treble the amount of the verdict, 
plus $50,000 attorney fees. From this judg- 
ment defendants appeal. 


[Relationship of Defendants | 


Defendant Joseph E. Seagram & Sons, 
Inc., generally referred to as Seagram, In- 
diana, is an Indiana corporation and is a 
wholly owned subsidiary of Distillers Cor- 
poration Seagrams Ltd. of Canada (the lat- 
ter not a party to this suit). Defendants 
Seagram-Distillers Corporation, a Delaware 
corporation, usually referred to as Seagram, 
Sales, and Calvert Distilling Company, a 
Maryland corporation, usually referred to as 
Calvert, are wholly owned subsidiaries of 
Joseph E. Seagram & Sons, Inc. Defendant 
Calvert Distillers Corporation is a Maryland 
corporation, usually referred to as Calvert, 


Trade Regulation Reports 


Sales, and is a wholly owned subsidiary of 
Calvert Distilling Company, Seagram, In- 
diana and Calvert are engaged in the manu- 
facture of distilled spirits, and Seagram, 
Sales and Calvert, Sales, in the sale and 
distribution of the liquor manufactured by 
their respective parent corporations. The 
sales and distributions thus made by the 
defendants extended throughout the United 
States, including the State of Indiana. While 
Calvert prior to 1945 had been a wholly 
owned subsidiary of Distillers Corporation 
Seagram Ltd. the latter corporation on 
April 9, 1945 transferred all its stock in 
Calvert to Seagram, Indiana. Thus, from 
that time on both Calvert and Seagram, 
Sales were wholly owned subsidiaries of 
Seagram, Indiana, and Calvert, Sales was a 
wholly owned subsidiary of Calvert. 
Plaintiff is a wholesale drug concern 
which has long been engaged in the whole- 
sale liquor business in the State of Indiana. 
Jeginning in February 1934, it became a 
distributor for Seagram products and as 
such wholesaler extensively sold and sup- 
plied those authorized to retail liquor in that 
State. Plaintiff was not at any time a dis- 
tributor of Calvert products, but in the 
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latter part of 1946 accepted an offer by Cal- 
vert to become its distributor, with a com- 
mitment from Calvert to supply an agreed 
quantity of liquor. 


[Price Fixing Alleged] 


Plaintiff in its brief states: “The grava- 
men of plaintiff’s claim, as submitted to the 
jury, was that as a proximate result of a 
conspiracy between the defendants to fix 
the resale price of their products, plaintiff, 
a liquor wholesaler, had lost the Seagram 
and Calvert lines of whiskies and other 
products, with consequent large damage to 
its business.” To this might be added that 
the theory embodied in the complaint as 
well as that upon which the case was tried 
was that the defendants entered into a price 
fixing conspiracy illegal per se. 

It may be noted that the complaint was 
premised in part upon the alleged unlawful 
acquisition by Seagram, Indiana of the com- 
mon stock of Calvert on April 9, 1945. It is 
alleged: “By reason of such unlawful stock 
acquisition, the independent management, 
sales organization and sales policy, which, 
as aforesaid, prompted Calvert and Calvert 
(Sales) to expand their Indiana market in 
competition with defendants Seagram (In- 
diana) and Seagram (Sales) and to appoint 
plaintiff as a Calvert distributor and to con- 
tact and agree to supply Calvert products 
to plaintiff in competition with the products 
of Seagram (Indiana) and Seagram (Sales), 
became subject to the influence of the execu- 
tive officers of Seagram (Indiana), who, by 
such acquisition had gained control over the 
3oards of Directors and over the outstand- 
ing securities of Calvert and Calvert (Sales).” 


There being no proof, however, that com- 
petition between Seagram and Calvert was 
affected by reason of the former’s acquisi- 
tion of the latter’s stock, the cause of action 
predicated thereon has been abandoned by 
the plaintiff and reliance is placed solely 
upon a violation of Sec. 1. 


[Errors Assigned] 


We are confronted with numerous con- 
tested issues which in the main may be 
stated thus: 


i. That the trial court erred in refus- 
ing to direct a verdict for the defendants 
and in refusing to enter a judgment not- 
withstanding the verdict on two grounds, 
viz., 

(a) That the evidence was insufficient 
to take the case to a jury on the allega- 
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tion that a “contract, combination * * * 
or conspiracy” existed between the de- 
fendants in violation of Sec. 1 of the 
Sherman Act; 

(b) That under the uncontradicted 
evidence the activities of the defendants 
even if in concert were not in restraint 
of trade and therefore not violative of 
Sec. 1 of the Sherman Act. 


2. That the trial court erred in refusing 
to instruct the jury that no violation of 
Sec. 7 of the Clayton Act had been shown. 

3. That the trial court erred in instruct- 
ing the jury that it would constitute “no 
defense to this action, even though the 
plaintiff and the other wholesalers entered 
into a conspiracy among themselves.” 


There are numerous other errors assigned 
relative to the claimed erroneous admission 
and exclusion of evidence which, in the view 
we take of the case, need not be stated. 


Plaintiff insists that there was adequate 
proof to present an issue for the jury as to 
whether defendants engaged in a conspiracy 
to fix the price at which their products were 
to be sold by the wholesale liquor dealers of 
Indiana, including plaintiff. On the other 
hand, defendants insist that there was no 
proof of such conspiracy but that the proof 
conclusively demonstrates that they pursued 
an independent course. We approach an ap- 
praisement of the proof with a full realiza- 
tion that it must be considered in a light 
most favorable to the plaintiff, and that the 
plaintiff is entitled to all reasonable infer- 
ences which may be deduced therefrom. 
With this thought in mind, we shall discuss 
the facts as they appear in plaintiff’s brief, 
which we assume are as favorable to it as 
the record will justify. 


During the period of O.P.A., liquor whole- 
salers were permitted to sell whiskies at 
15% above cost but they were not permitted 
to include in such costs taxes imposed by 
the Federal or State governments. Thus, 
during this period of governmental regula- 
tion the profit of wholesalers was reduced 
to approximately 10% of the selling price. 
On October 23, 1946, O.P.A. regulations of 
liquor prices terminated. Prior thereto, 
plaintiff had decided upon such termination 
to apply its current 15% mark-up to its 
over-all costs, including Federal and State 
taxes. On October 31, 1946, a meeting was 
held of the Indiana Wholesale Liquor Deal- 
ers Association, attended by the plaintiff. 
Price changes made possible by the termina- 
tion of O.P.A. were discussed. Immediately 
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following this meeting a majority of the 
Indiana wholesalers, including plaintiff, filed 
with the Indiana Alcoholic Beverage Com- 
mission identical schedules of increased 
prices on spirits, wines and cordials. 


[OPA Prices Retained] 


Victor A. Fischel, vice president of Sea- 
gram, Sales, shortly prior to the expiration 
of the O.P.A. price regulation (October 23, 
1946), determined upon a policy with refer- 
ence to the prices to be charged for Sea- 
gram’s products in the event of the termination 
of O.P.A., and on November 6, 1946 sent a 
telegram to all wholesalers in the United 
States as follows: 


“Despite the higher costs of production 
and of doing business generally, Seagram 
has decided to maintain former OPA 
prices on all brands. This decision was 
reached because of our sincere belief that 
it is not in our nor the public’s interest to 
raise whiskey prices. By holding the price 
line we can win the fullest measure of 
public appreciation and confidence in our 
industry. Because the entire industry, dis- 
tillers, wholesalers and retailers alike have 
enjoyed their most successful period in 
the last few years, we do not hesitate to 
request your support of this policy of 
holding the price line. We further request 
that you ask your retailers, both package 
store and on premise outlets not to in- 
crease prices either by the drink or by the 
bottle. May we have immediate assurance 
of your full cooperation and information 
on the steps you are taking to this end.” 
On or about the same date this telegram 

was dispatched, Seagram suspended ship- 
ments to all Indiana wholesalers, including 
the plaintiff, because of their refusal to sub- 
scribe to the policy which Seagram had 
announced. On February 3, 1947, the whole- 
salers of Indiana, with the exception of 
plaintiff, filed notification with the Indiana 
Commission of their return to the O.P.A. 
method of the application of the existing 
15% mark-up to only a part of the whole- 
saler’s cost. Plaintiff refused to return to 
the old method and to subscribe to the policy 
announced by Seagram, and shipments to it 
were never resumed, 


[Agreements with Calvert] 


We now turn to the facts concerning Cal- 
vert, as shown by plaintiff's brief. Begin- 
ning in 1942, Calvert attempted on several 
occasions to obtain the facilities of plaintiff 
as one of its Indiana distributors. These 
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overtures by Calvert culminated in October 
1946 in an offer by Calvert to plaintiff of a 
distributorship, accompanied by the promise 
shortly thereafter of a sufficient amount of 
merchandise (two to three thousand cases 
per month) to interest plaintiff in taking on 
the Calvert line. At meetings in Indianapo- 
lis on November 5 and November 12, 1946, 
Calvert promised to supply plaintiff from 
two to three thousand cases of its product 
per month, made allocation of two thousand 
cases each for November and December 
1946, and received from plaintiff Indiana 
revenue stamps covering these allotments. 
At the meeting between plaintiff and Cal- 
vert on November 5, 1946, Calvert’s central 
division manager, Schwalb, brought up the 
subject of plaintiff's increased price change 
on its products and said it would have no 
effect on Calvert’s shipment, that Calvert 
wanted to get into the market and this was 
a “swell opportunity.” On November 12, 
1946, a large sales meeting for launching the 
Calvert line with plaintiff was planned for 
November 23. At the meeting on November 
12, Seagram’s price policy was discussed 
(no Seagram official was present) and the 
State manager for Calvert said that it still 
wanted to go along with plaintiff as a dis- 
tributor. Gollin, assistant general sales 
manager of Calvert in New York, then 
stated by telephone to plaintiff’s representa- 
tive that the Seagram situation was going 
to make no difference, that he was going to 
guarantee personally that the merchandise 
would be delivered and for plaintiff to go 
ahead and make arrangements for the sales 
meeting. 


[Calvert Pronuses Withdrawn] 


Thereafter, on November 19, 1946, Moxley, 
plaintiff’s president, received a telephone 
call from Schwalb at Chicago, saying that 
Calvert was not going to be able to ship the 
Calvert products that had been engaged to 
plaintiff, that Calvert was going along with 
Seagram on the latter’s sales policy, that 
Calvert was terribly sorry but “had to go 
along with Seagram.” Moxley immediately 
called Resnik, Calvert’s general sales man- 
ager, at his New York office, reporting his 
telephone conversation with Schwalb. Res- 
nik said that he was terribly sorry but that 
Calvert would have to withdraw from the 
arrangement. Upon being pressed for a 
reason, he said “he had to go along with 
the other side of the house.” (These state- 
ments were denied by Calvert’s officials but 
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for the present purpose must be accepted as 
having been made.) Thereupon, Calvert 
struck plaintiff from its list of authorized 
distributors and refused to make any ship- 
ments. 


Commencing about July 1, 1947, both Sea- 
gram and Calvert entered into fair trade 
contracts with all of their Indiana whole- 
salers except plaintiff, which contained pro- 
visions and price postings whereby the 
O.P.A. prices were prescribed as the mini- 
mum prices at which their goods could be 
sold by their Indiana wholesalers. (There 
is no contention that these agreements were 
illegal and we discern no connection be- 
tween them and the conspiracy alleged.) 


The above statement includes all the proof 
introduced at the trial * to show a conspiracy 
or combination between Seagram and Cal- 
vert to fix the resale price which wholesalers 
were to charge for their products, as well 
as the means of forcing adherence to such 
resale prices—that is, by the cancellation of 
their distributorships upon such refusal. 


[No Conspiracy Seen| 


We are wholly unable to discern how this 
testimony relied upon by plaintiff proves or 
tends to prove, by inference or otherwise, 
that Seagram and Calvert acted in concert 
or combination. On the other hand, it 
strongly indicates that each formulated its 
own policy and pursued an independent 
course. Seagram formulated its policy prior 
to the expiration of O.P.A. (October 23, 
1946) and publicly proclaimed such policy 
to all wholesale liquor dealers by its tele- 
gram of November 6. That such policy was 
formulated and proclaimed by Seagram 
without any agreement or connivance with 
Calvert is hardly open to question, and the 
proof shows that during this time and up to 
November 19, 1946, Calvert was pursuing its 
own independent course, which was directly 
opposite to that which had been announced 
by Seagram. The proof in this respect is 
consistent with the complaint, which alleges: 


“At or about the same time that defend- 
ants Seagram (Indiana) and Seagram 
(Sales) were advising Indiana whisky 
distributors of their aforesaid policy with 
respect to the maintenance of existing 
wholesale prices, the sales organizations 
of defendants Calvert and Calvert (Sales) 
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advised plaintiff that said Calvert com- 
panies did not intend to interfere with the 
resale prices charged by wholesalers for 
Calvert’s products; that Calvert would 
continue to ship to the Indiana market, 
and that any altercation between said 
Seagram Companies and their Indiana 
wholesalers would afford said Calvert 
Companies an opportunity to increase sub- 
stantially their Indiana market of which 
opportunity they intended to take advan- 
tage 
Thus, both the proof and the allegations of 
the complaint demonstrate that while Sea- 
gram was refusing to sell to those who 
failed to subscribe to its announced policy, 
Calvert had awarded plaintiff a distributor- 
ship and was preparing and promising to 
make delivery to plaintiff on the latter’s 
terms, and this irrespective of the policy 
which had been announced by Seagram. 
And it is significant that Seagram continued 
without any deviation to adhere to the policy 
which it originally announced. 


[Seagram Not Bound by Calvert 
Admissions | 


It is true that Calvert subsequently aban- 
doned its policy, repudiated its promise to 
make delivery to plaintiff and stated in ef- 
fect that it would follow the policy which 
had formerly been announced and put into 
effect by Seagram. Great stress is laid upon 
statements by Calvert made on November 
19, “We are going along with Seagram on 
their sales policy. We are terribly sorry but 
we have to go along with Seagram,” and 
“he had to go along with the other side of 
the house.” These statements were made 
by agents or officers of Calvert out of the 
presence and, so far as the record discloses, 
without the knowledge or approval of Sea- 
gram or any of its officials. Such statements 
were not binding upon Seagram and, of 
course, are no proof that it was or became 
a party to a conspiracy er combination. 
While the acts and statements of the mem- 
bers of a conspiracy are admissible and 
binding against all, we know of no rule 
which permits the statements of an alleged 
member to be utilized both to prove the 
conspiracy and at the same time to bind its 
members. And the argument that the sud- 
den shift in Calvert’s announced policy to 
coincide with that formerly announced and 


1 Plaintiff also relies upon the answers to 
certain interrogatories made by the officials of 
Seagram and Calvert, and upon certain con- 
tradictory statements asserted to have been 
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made by defendants’ witnesses on cross-exam- 


ination. These matters will be subsequently 
referred to. 
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put into practice by Seagram gives rise to 
an inference of conspiracy is also without 
merit. The act of Calvert in changing its 
announced policy was no more binding on 
Seagram than the statements made by Cal- 
vert’s officers as their excuse for changing 
its policy and repudiating its promise to 
plaintiff. The significant point is that Sea- 
gram at that time made no change but con- 
tinued the same policy which it had 
independently announced and put into prac- 
tice. The most the proof shows is that Cal- 
vert for reasons of its own decided to 
abandon its policy and to follow that in 
practice by its competitor. There is not a 
scintilla of proof that this shift in the posi- 
tion of Calvert was at the request, invita- 
tion, demand or suggestion of Seagram. 
This action on the part of Calvert does not 
prove or tend to prove that it was done by 
agreement with Seagram any more than 
proof that a hound is chasing a fox is evi- 
dence that the chase is by agreement with 
the fox. 


[Interrogatories Lack Probative Value] 


The testimony which we have so far dis- 
cussed is that offered by the plaintiff at the 
trial to prove a conspiracy. There are some 
additional matters, however, shown by the 
record and urged by the plaintiff in support 
of its contention that a conspiracy was 
proven. Of such additional matters, the 
most important perhaps are the answers to 
certain interrogatories propounded by plain- 
tiff to officials of both Seagram and Calvert 
prior to and admitted at the trial. To Friel, 
a Seagram official, there was propounded 
the following interrogatory: “State whether, 
between November 6, 1946 and February 3, 
1947, any officer or employee of Seagram 
(Sales) communicated to, or conferred with, 
any officer of Calvert or Calvert (Sales) 
with reference to the delivery or non- 
delivery of Calvert products to Kiefer- 
Stewart Company.” His answer to such 
interrogatory was “Yes.” He was then re- 
quested to state “the names of persons so 
conferring or sending or receiving such 
communciations and the date or dates of 
such conferences or communications.” He 
answered as follows: “The names of the 
persons so conferring were: Victor Fischel, 
W. W. Wachtel, Frank Schwengel, Tubie 
Resnik and possibly others whose names 
are unknown to defendant. Defendant is 
unable to give any specific dates of any such 
conferences or communications.” A similar 
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interrogatory propounded to an official of 
Calvert was also answered in the affirma- 
tive, and substantially the same persons 
named as being those “conferring or send- 
ing or receiving such communications” and 
also that Calvert “was unable to give any 
specific dates of any of such conferences or 
communications.” 


How the answers to these questions fur- 
nish any support to the conspiracy charged 
is not discernible. It is true the answers 
disclose that conferences were held between 
the officials of Seagram and Calvert “with 
reference to the delivery or non-delivery of 
Calvert products to Kiefer-Stewart Com- 
pany” sometime between November 6, 1946 
and February 3, 1947. Even so, the in- 
formation thus obtained is so indefinite and 
uncertain both as to the time and subject 
matter as to strip it of all probative value. 
If such a conference took place early in 
November or about the time Calvert changed 
its position, some connection might be in- 
ferred. On the other hand, if the confer- 
ence did not take place until February of 
the following year, it would hardly be in- 
ferred that there was any connection be- 
tween such a conference and Calvert’s 
change of position which had taken place 
some three months previously. And the sub- 
ject matter of information thus obtained is 
also of such an uncertain and indefinite 
nature as to carry no weight. 


[Agreement Not Inferrible | 


The fact that they conferred proves noth- 
ing more than an opportunity to reach an 
understanding or to make an agreement. 
An inference that they did so can be noth- 
ing more than a guess. Especially is this so 
in view of the uncertainty as to when the 
conference took place relative to the time 
the alleged agreement must have been made. 
Even though the conference had to do with 
“the delivery or non-delivery of Calvert 
products to Kiefer-Stewart Company,” many 
matters might have been considered other 
than the agreement alleged, and we note 
one plausible reason for a conference—that 
was the predicament with which the de- 
fendants were faced by reason of the action 
of the plaintiff and other wholesalers in 
ostensibly announcing a policy by which 
they would all sell to the retailers at a fixed 
price. In fact, defendants pleaded this situa- 
tion as a defense and it was assigned by 
them as a reason, particularly by Seagram, 
for their refusal to supply the wholesalers 
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with liquor. That they had a concrete 
reason for being concerned is shown by the 
fact that some of the instant defendants had 
been convicted and penalized in a criminal 
prosecution under circumstances much akin 
to those of the instant situation. See United 
States v. Frankfort Distilleries, Inc., 324 VU. S. 
293. If they had sold to the wholesalers 
with knowledge that the latter were en- 
gaged in a price fixing conspiracy of their 
own, defendants might have found them- 
selves impaled on one prong of a two- 
horned dilemma. By refusing to sell under 
such circumstances, they now find them- 
selves impaled on the other horn. Therefore, 
if a guess is to be made as to the purpose 
of the conference, we think the situation 
thus disclosed affords a more reasonable 
basis for the same. 


[Inconsistencies Explained] 


Plaintiff also relies upon certain alleged 
inconsistent and false answers made by 
defendants’ witnesses on cross-examination. 
The most important item referred to in this 
phase of the argument is that Fischel, vice 
president of Seagram, Sales, stated on cross- 
examination that he “did not discuss with 
them (Calvert) at all’? the matter of de- 
livery of whisky to wholesalers in Indiana. 
He denied that he was present at any con- 
ference between officials of the two com- 
panies, although he was one of those named 
by Friel of Seagram in response to an inter- 
rogatory as above shown. Subsequently 
Fischel was recalled to the stand and at- 
tempted to explain his testimony by stating 
that what he intended to say was that he 
had had no conversation with Calvert officials 
prior to November 6. As we have already 
shown, the answers to the interrogatories 
prove nothing insofar as they relate to the 
conspiracy charged, and we think it evi- 
dent that its probative value could not be 
enhanced by Fischel whether he affirmed 
or denied it. Wachtel, president of Calvert 
Distillers Corporation, who was also named 
as being present by Friel in response to 
the interrogatory, denied that any confer- 
ences were held “before the act,” but ad- 
mitted that he had “exchanged information 
with Seagram” “after the act.” We see no 
contradiction between this testimony and 
Friel’s answer to the interrogatory. As 
already noted, the answer to the interroga- 
tory fixed no date for the conference other 
than that it took place between November 
6, 1946 and February 3, 1947. Other dis- 
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crepancies referred to relate to certain 
minor contradictions between the testimony 
of different officials of Calvert and likewise 
furnish no proof of the conspiracy charged. 


[Independent Action Indicated] 


In our view, the evidence fails to show 
that the defendants acted in concert or as 
a result of conspiracy. On the other hand, 
it strongly indicates that Seagram and Cal- 
vert formulated and pursued their own in- 
dependent courses. That such was the case 
in the beginning is hardly open to doubt, 
and the fact that these courses at some 
time along the road took a similar pattern 
is not proof, in our judgment, that such 
similarity was the result of a conspiracy. 


Assuming, however, contrary to what we 
hold, that the proof was sufficient to show 
that the defendants acted in concert, we 
think there is another obstacle fatal to plain- 
tiff’s right to prevail. The complaint alleged 
that the defendants conspired “unlawfully 
to agree upon and fix the resale prices of 
said defendants’ respective whiskies sold to 
wholesalers in Indiana and unlawfully to 
cut off and cease all shipments of their re- 
spective whiskies both in interstate and 
intrastate commerce to such of the Indiana 
wholesalers as did not agree to abide by 
the resale prices so fixed and agreed upon 
by the said defendants.” Thus, a price fix- 
ing agreement was alleged and it was upon 
this theory that the case was tried, sub- 
mitted to the jury, and upon the same 
theory the judgment is now sought to be 
affirmed. Plaintiff in its brief states, “The 
issue of fact is whether Seagram and Cal- 
vert concertedly determined to fix the resale 
price of their products.” 


Was the agreement which we assume to 
have been shown that which was alleged 
and which plaintiff now asserts is the issue 
on this appeal? We think it was not. The 
agreement shown was that embodied solely 
in the policy announced by Seagram. No 
policy was ever announced by Calvert other 
than that it would follow the Seagram policy. 
The latter’s policy as well as the reason 
therefor is clearly and unmistakably shown 
by Seagram’s telegram (heretofore quoted) 
sent to wholesale liquor dealers, dated No- 
vember 6, 1946. That policy was “to main- 
tain former OPA prices on all brands,” with 
the request that the wholesalers support 
“this policy of holding the price line” and 
that they request the retailers “not to in- 
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crease prices either by the drink or by the 
bottle.” Thus this announced policy, together 
with the refusal on the part of defendants 
to supply liquor to wholesalers who refused 
to recognize such policy, embraces every 
element of the conspiracy, agreement or 
concerted activity claimed to have been 
proven. 


There is, in our opinion, a wide and fatal 
gap between the agreement relied upon and 
that shown. The defendants, as the O. P. A. 
had previously done, announced a maximum 
price policy above which their products 
could not be resold. This was the sole 
restriction which they sought to place upon 
the wholesalers who were all accorded the 
same treatment. No discrimination in this 
respect was directed at the plaintiff or any 
other wholesaler. The defendants fixed no 
price at which their products could or must 
be resold. The wholesaler was free to fix 
any price which it saw fit within the maxi- 
mum limitation. There was no impairment 
upon their ability to meet a competitor’s 
price or to sell for less. Neither were they 
required to sell Seagram and Calvert prod- 
ucts at the same price. 


[Fixing of Ceilings Not Price Fixing] 


Price fixing combinations violate the Sher- 
man Act per se because they tend to elimi- 
nate competition. United States v. Frankfort 
Distilleries, Inc., 324 U. S. 293, 296. The 
Sherman Act is intended to prevent un- 
reasonable restraint of commerce. United 
States v. Bausch & Lomb Optical Co. et al., 
321 U. S. 707, 728. In our view, the restric- 
tion imposed by the defendants was neither 
in restraint of trade nor an impairment of 
competition. Competition, so we think, does 
does not rest upon the ability to charge a 
higher price than a competitor but upon 
the ability to meet the price or undersell 
that fixed by a competitor. Bona fide com- 
petition results in benefit to the consumer 
in the form of lower prices. Higher prices 
are a detriment to the consumer and are no 
aid to the competitive system. The ability 
to sell at a lower price likewise increases 
the volume of goods which the consumer 
is likely to buy, and it is a stimulant to 
trade and not a hindrance. Trade, like com- 
petition, is impaired by high prices and the 
ability to increase prices. It is, therefore, 
our view that the restriction which defend- 
ants sought to place upon the wholesalers 
constituted no restraint on trade and no 
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interference with plaintiff's right to engage 
in all the competition it desired. 


That the difference between the agree- 
ment alleged and that shown is material 
is emphasized by plaintiff’s effort to sustain 
the refusal of the court to instruct the jury, 
as requested by the defendants, that “the 
action of the defendants * * * directed solely 
towards preventing an increase in the resale 
prices of their products * * * was not a 
violation of the anti-trust laws * * *.” 
Plaintiff argues that defendants were not 
entitled to this instruction because the court’s 
instruction “clearly required the jury to 
determine whether or not defendants con- 
spired to fix their resale prices,” and fur- 
ther the plaintiff states, “The jury was not 
told that it could find a conspiracy to fix 
from the setting of a price above which 
defendants’ products could not be sold, but 
it was instructed that it must find a con- 
spiracy between defendants to fix the resale 
price of their products.” And _plaintiff’s 
argument continues, “Therefore, the ques- 
tion whether a conspiracy to place a ceiling 
on resale prices is illegal per se, posed by 
defendants, does not arise under the court’s 
instructions and becomes material only if 
there was not sufficient evidence to sustain 
the jury’s finding under the court’s instruc- 
tion, as given, that defendants conspired to 
fix the prices which their customers should 
charge.” 


This argument demonstrates the fallacious 
premise upon which plaintiff’s judgment 
was obtained. It recognizes the distinction 
between an agreement to prevent an in- 
crease in the resale price of defendants’ prod- 
ucts and an agreement to fix their resale 
price. It was upon the latter theory that 
the judgment was obtained but, as we have 
shown, there is not a scintilla of proof of 
such an agreement, and if any agreement 
was shown it was one to prevent an increase 
in the resale price. 


[Authorities Distinguished] 


Plaintiff, however, makes the point that 
even an agreement to prevent an increase 
in the resale price was banned by the Su- 
preme Court in United States v. Socony- 
Vacuum Oil Co., Inc. et al., 310 U. S. 150. 
It is true the court used some strong and 
exclusive language with reference to any 
agreement which tampers with the price 
structure, but the language used must be 
considered in connection with the facts 
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before the court, which the court viewed 
as showing combinations and agreements 
to raise the price and of then pegging or 
stabilizing the same. As the court stated 
(page 223), “In this case, the result was 
to place a floor under the market—a floor 
which served the function of increasing the 
stability and firmness of market prices. 
That was repeatedly characterized in this 
case as stabilization.” Neither in that case, 
however, nor in any other case of which we 
are aware has the Supreme Court held il- 
legal per se an agreement to prevent a 
raise of prices of manufacturer’s or producer’s 
products in the hands of a distributor. 


The language of the court in the Socony- 
Vacuum case upon which plaintiff particularly 
relies is that (page 222), “An agreement 
to pay or charge rigid, uniform prices 
would be an illegal agreement under the 
Sherman Act. But so would agreements 
to raise or lower prices whatever machinery 
for price-fixing was used.” And further 
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(page 223), “* * * a combination formed 
for the purpose and with the effect of rais- 
ing, depressing, fixing, pegging, or stabiliz- 
ing the price of a commodity in interstate 
or foreign commerce is illegal per se.” In 
our view, none of these interdictions are 
applicable to the instant situation. The 
agreement shown did not purport to require 
rigid or uniform prices on the part of the 
wholesalers or that they raise or lower 
prices, and neither was it for the purpose 
and effect of raising, depressing, fixing, peg- 
ging or stabilizing such prices. 


[Reversed] 


In view of what we have said, it becomes 
unnecessary to discuss or consider other 
issues raised by the defendants. The judg- 
ment is reversed and the cause remanded, 
with directions that the judgment be vacated 
and the cause of action dismissed at plain- 
tiff’s cost. 


[] 62,628] Detecto Scales, Inc. v. Drake Home Appliances, Inc. ~ 


In the Supreme Court of New York County. 


L. J. 1645. May 9, 1950. 


Special! Perm), arts DM aise 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade Contracts—Equitable Defenses—Lack of Simultaneous Action Against All 
Violators—The issuance of a preliminary injunction to stop sales of fair trade items 
below the stipulated price cannot be prevented by showing lack of enforcement against 
other violators when simultaneous prosecution of all violators would be impossible. 


See the State Laws annotations, Vol. 2, { 8604.83; Resale Price Maintenance Conimen- 


tanya) ViolwZ, 117357. 


PecorA, J.: [Digest] This motion for a 
temporary injunction is granted. No denial 
is made of the sales under the mininium 
prices fixed in plaintiff’s fair trade contracts. 


The attempted explanation that plaintiff is 
not enforcing its contracts against others 
is unavailing here. All offenders cannot be 
prosecuted at once. 


[] 62,629] Proctor Electric Co., Inc. v. Big “3” Appliance Center. 


In the Supreme Court of New York Count 


1645. May 9, 1950. 


y.. special Derm, Part lll, 128 5N. You J 


New York Fair Trade (Feld-Crawford) Act 


j Fair Trade Contracts—Evidence of Violative Practice—Showing of One Below- 
Price Sale—A showing of one isolated sale below the price stipulated in a fair trade 


contract is not sufficient to establish a practice of violating 


thereon cannot be had in such a case. 


the contract, and relief 


But the showing of a single sale violating the 


contract, when it is not made to appear that the sale was an isolated case, may be sufficient. 


{| 62,628 


Copyright 1950, Commerce Clearing House, Inc. 


Number 189—253 
5-26-50 


Court Decisions 
Schatte, et al. v. Int'l Alliance of Theatrical Stage 


63,827 


Employees, etc. et al. 


Where one sale indicates a practice, it is not required that cumulative and repetitive 
evidence of other sales be shown to obtain injunctive relief. 


See the State Laws annotations, Vol. 2, J 8604.75; Resale Price Maintenance Com- 


mentary, Vol. 2, { 7355. 


PrEcora, J.: [Digest] This motion for a 
temporary injunction is granted. Some of 
the defendants argue that evidence of one 
violation is insufficient. That would be true 
if defendants showed that one violation was 
an isolated case. It is apparent however that 
defendants do not offer the excuse that one 


justify the practice upon other grounds. If 
from one violation it appears that a defend- 
ant is engaging in a practice and that there 
is danger of continuance unless an injunc- 
tion issues, a plaintiff will be entitled to 
equitable relief. There is no need then for 
mere duplication of evidence which would 


violation is an isolated case but seek to be solely cumulative. 


[62,630] Oscar Schatte, et al. v. International Alliance of Theatrical Stage 
Employees and Moving Picture Machine Operators of the United States and Canada; 
Richard F. Walsh; Roy M. Brewer; Loew’s, Inc., et al. 


In the United States Court of Appeals for the Ninth Circuit. No. 12,321. May 1, 1950. 


Appeal from the United States District Court for the Southern District of California, 
Central Division. Prtmson M. HALL, District Judge. Affirmed. 


Sherman Antitrust Act 


Labor Unions—Forced Hiring of Inefficient Workers—Commercial Competition Not 
Restrained.—A cause of action is not stated by allegations that a union’s forcing employers 
to employ its less efficient workers would increase operating costs to the point where 
small companies would be forced to shut down business, thus eliminating the competition 
offered to the larger companies in the industry. Compulsion to adopt certain employment 
policies is not a restraint upon commercial competition. The elimination of price compe- 
tition based on differences in labor standards is the objective of any national labor organi- 
zation, and this effect on competition has not been considered the kind of curtailment 
of price competition prohibited by the Sherman Act. 


See the Sherman Act annotations, Vol. 1, J 1280.101. 
For the plaintiffs: Zach Lamar Cobb, Los Angeles, California. 


For the defendants: Homer I. Mitchell and W. B. Carman (O’Melveny & Myers), 
Michael G. Luddy (Bodkin, Breslin & Luddy), all of Los Angeles, California; James P. 
Blaisdell, Levingston Jenks, and Marshall M. Goodsill, of Honolulu, T. H., as amuci curiae. 


Before Orr and Popg, Circuit Judges, and WEINBERGER, District Judge. 


Picture Producers, Inc., which is composed 
of said studios. The labor appellees are the 
International Alliance of Theatrical and 
Stage Employees, a labor union affiliated 
with the A. F. of L., hereinafter referred 
LOnASethelewAGn tH OnE. and 'certamm otmts 
officers. Many members of the I, A. T. S. E. 
work in the motion picture studios. Ap- 
pellants, while employed as carpenters, be- 
came involved in a jurisdictional dispute 
with I. A. T. S. E., refused to perform cer- 
tain work and were, in effect, discharged. 
They filed a complamt in the district court 
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[Statement of Case] 


Orr, Circuit Judge: This appeal is from 
the dismissal of a complaint for failure to 
state a claim for relief within the jurisdic- 
tion of the district court. No diversity of 
citizenship is alleged. 

Appellants are members of Local 946 of 
the United Brotherhood of Carpenters and 
Joiners of America, which is affiliated with 
the A. F. of L. The employer appellees are 
major motion picture studios, which manu- 
facture motion pictures for interstate com- 
merce, and the Association of Motion 
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on behalf of themselves and the other 
members of Local 946, persons similarly 
situated, asking for damages arising from 
breach of contracts and alleged conspiracies, 
and other wrongful acts. 


The complaint is divided into four pur- 
ported causes of action. The first ‘‘cause of 
action” alleges a series of written agree- 
ments between the Brotherhood of Car- 
penters and the I. A. T. S. E., and among 
the carpenters, I. A. T. S. E., other unions 
and employer appellees. The complaint al- 
leges that said agreements provided that 
members of the Brotherhood of Carpenters 
should receive fixed hourly wages, a six-hour 
day and a closed shop; that only members of 
the Brotherhood should be permitted to do 
the carpentry work of the studios, and that 
the carpenters, and not the I. A. T. S. E, 
should do the work of construcing sets on 
stages. It is then alleged that the employer 
appellees and the labor appellees entered 
into a conspiracy to replace the carpenters 
working in the studios with members of the 
I. A. T. S. E. in violation of the written 
agreements. Pursuant to conspiracy, it is 
alleged, the employer appellees systematical- 
ly requested all the carpenters in their em- 
ploy to do work on sets which had been 
constructed by members or permittees of 
the I, A. T. S. E. and, when the carpenters 
refused, ordered them to cease work and 
leave the premises unless and until they 
became willing to work under conditions 
less favorable than those provided in the 
written agreements. The purpose and effect 
of the conspiracy, according to the com- 
plaint, was to deprive appellants and car- 
penters in whose behalf they sue, of their 
contractual rights to work for the employer 
appellees under agreed conditions, including 
a six-hour day and a closed shop, and this 
deprivation is alleged to have continued to 
the time of filing the complaint. 

eon ees Fs 

The “fourth cause of action” alleges that 
the employer appellees compelled smaller 
motion picture producers to replace the car- 
penters with the less efficient members of 
the I. A. T. S. E., with the intention and 
effect of increasing the smaller studios’ cost 
of production beyond their financial capacity 
and eventually eliminating all competition 
against the financially stronger employer ap- 
pellees. In addition to a general allegation 
of damage to appellants’ business and prop- 
erty within the meaning of the Sherman and 
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Clayton Acts, 15 U.S. C. A. § 15, it is alleged 
that appellants will suffer in the future by 
being required to pay increased prices of 
admission to motion picture theatres. 


[Omitted Portions] 


[Portions of the court’s opinion discussing 
the allegations in the light of other than 
antitrust laws are omitted here as irrelevant 
to the scope of the Reports. ] 


Antitrust laws 


The complaint alleges that appellees coim- 
pelled minor studios, competitors of employ- 
er appellees, to employ allegedly less efficient 
members of the I. A. T. S. E. in place ot 
the allegedly more efficient members of 
appellants’ union, with the intent and effect 
of increasing the production costs of such 
competitors, and of ultimately driving the 
competitors out of business and enabling 
employer appellees to increase the prices 
of their products. Apart from the sufficiency 
of allegations of damage to appellants under 
15 U. S.C. A. §15, these alleged acts do 
not constitute a violation of the anti-trust 
laws. This is made clear by the Supreme 
Court in Apex Hosiery Co. v. Leader, 1940, 
310 U. S. 469, in a detailed discussion of the 
types of acts which constitute restraints of 
trade within the contemplation of those 
laws. It is there pointed out that the term 
“restraint of trade” in the anti-trust laws is 
to be given the meaning of which the phrase 
had at common law, and that “[the Supreme] 
Court has never applied the Sherman Act 
in any case, whether or not involving labor 
organizations or activities, unless the Court 
was of opinion that there was some form 
of restraint upon commercial competition 
in the marketing of goods or services * * *,” 
310 U. S. 469, 495. Compelling others to 
adopt certain employment policies is not a 
restraint upon commercial competition in 
this sense. “Since, in order to render a labor 
combination effective it must eliminate the 
competition from non-union made goods, 
* * * an elimination of price comipetition 
based on differences in labor standards is 
the objective of any national labor organ- 
ization. But this effect on competition has 
not been considered to be the kind of cur- 
tailment of price competition prohibited by 
the Sherman Act.” 319 U. S. 469, 503, 504. 
In Allen Bradley Co. v. Local Union No. 3, 
1945, 325 U. S. 797, the conspiracy extended 
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beyond the imposition of labor standards, to 
the control of prices and marketing condi- 
tions. After remand by the Supreme Court, 
the decree was modified to exclude from 
prohibited acts those which were not for the 
purpose of controlling prices and markets 
by stifling competition. Allen Bradley Co. v. 
Local Union No. 3, 2d Cir., 1947, 159 F. (2d) 
669. 


Another reason why no cause of action 
is stated under 15 U. S. C. A. §15 is that 
no damage to business or property which 
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stems from a conspiracy in violation of 
anti-trust laws is alleged. The loss of their 
rights of employment is not a result of any 
lessening of commercial competition among 
the studios. The alleged possibility that in 
the future they may have to pay higher 
prices for tickets if and when they choose 
to attend the movies is far too remote and 
speculative to be the basis for any recovery 
of damages. 

Judgment dismissing the complaint is af- 
firmed, 


[J 62,631] United States v. United Shoe Machinery Corp. 


In the United States District Court for the District of Massachusetts. 


No. 7198. April 13, 1950. 


Civil Action 


Sherman Antitrust Act 


Evidence—Admissibility of Documents—Usable Selection from Large Mass of Ex- 
hibits—A court may reject exhibits and documentary evidence proposed to be introduced 
in Jarge quantities in a trial, even though all the materials may be relevant to the case, if 
no attempt has been made by the proponents to select the usable and important documents. 
It is the duty of counsel, and not the court, to read the available exhibits, make a usable 


selection, and lay the proper foundation for their admission into evidence. 
See the Sherman Act annotations, Vol. 1, { 1610.301. 
For earlier decisions in same case, see 1948-1949 TRAvE CASEs {[ 62,298, and {| 62,589, 


herein. 


Memorandum 


WyzanskI, D. J.: [Digest] In excluding 
at this stage in the case the thousands of 
patents, the so-called red books and the 
other exhibits which have not been specifi- 
cally cited in Part I of the Government’s 
factual brief, the Court has been moved in 
part by this consideration. It is the func- 
tion of counsel to aid the Court by selecting 
from the mass of evidence made available 
through the almost unlimited pre-trial dis- 
covery sanctioned in this case such portions 
as the Court can study within a reasonable 
time. Counsel cannot dump into the lap of 
the Court an undigested mass of documents 
comprising hundreds of thousands of pages 
and then expect the Court to read all of 
them, even if they were all to some degree 
both relevant and persuasive. The Court 
has obligations to other parties who have 
cases to be heard. 
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But nothing in the Court’s orders has pre- 
cluded either party from selecting exhibits 
to illustrate a particular phase of the com- 
plaint or answer and then laying a proper 
foundation for their admission and use. 


It will be enough for the Court to em- 
phasize the point that it is counsel’s duty 
and not the Court’s to read all the available 
exhibits and then to make a usable selection. 
One judge cannot read in a reasonable time 
exhibits which it has taken a multitude of 
counsel, dividing the work among them- 
selves, years to collect, especially when it 
is transparent that not all of the lawyers 
taken together have read even a fraction of 
the thousands of patents and like exhibits. 

To guard against abuses such as have 
heretofore been attempted, counsel before 
offering any exhibit shall be prepared to 
state that he has himself read the exhibit in 
full and is ready to show the admissibility 
of such parts as he offers. 
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on behalf of themselves and the other 
members of Local 946, persons similarly 
situated, asking for damages arising from 
breach of contracts and alleged conspiracies, 
and other wrongful acts. 


The complaint is divided into four pur- 
ported causes of action. The first “cause of 
action” alleges a series of written agree- 
ments between the Brotherhood of Car- 
penters and the I. A. T. S. E., and among 
the carpenters, I. A. T. S. E., other unions 
and employer appellees. ‘The complaint al- 
leges that said agreements provided that 
members of the Brotherhood of Carpenters 
should receive fixed hourly wages, a six-hour 
day and a closed shop; that only members of 
the Brotherhood should be permitted to do 
the carpentry work of the studios, and that 
the carpenters, and not the MAS dies) B 
should do the work of construcing sets on 
stages. It is then alleged that the employer 
appellees and the labor appellees entered 
into a conspiracy to replace the carpenters 
working in the studios with members of the 
I. A. T. S:; E. in violation of the written 
agreements. Pursuant to conspiracy, it is 
alleged, the employer appellees systematical- 
ly requested all the carpenters in their em- 
ploy to do work on sets which had been 
constructed by members or permittees of 
the I, A. T. S. E. and, when the carpenters 
refused, ordered them to cease work and 
leave the premises unless and until they 
became willing to work under conditions 
less favorable than those provided in the 
written agreements. The purpose and effect 
of the conspiracy, according to the com- 
plaint, was to deprive appellants and car- 
penters in whose behalf they sue, of their 
contractual rights to work for the employer 
appellees under agreed conditions, including 
a six-hour day and a closed shop, and this 
deprivation is alleged to have continued to 
the time of filing the complaint. 

kx x 

The “fourth cause of action” alleges that 
the employer appellees compelled smaller 
motion picture producers to replace the car- 
penters with the less efficient members of 
the J. A. T. S. E., with the intention and 
effect of increasing the smaller studios’ cost 
of production beyond their financial capacity 
and eventually eliminating all competition 
against the financially stronger employer ap- 
pellees. In addition to a general allegation 
of damage to appellants’ business and prop- 
erty within the meaning of the Sherman and 
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Clayton Acts, 15 U.S. C. A. § 15, it is alleged 
that appellants will suffer in the future by 
being required to pay increased prices of 
admission to motion picture theatres. 


[Omitted Portions] 


[Portions of the court’s opinion discussing 
the allegations in the light of other than 
antitrust laws are omitted here as irrelevant 
to the scope of the Reports.] 


Antitrust laws 


The complaint alleges that appellees com- 
pelled minor studios, competitors of employ- 
er appellees, to employ allegedly less efficient 
members of the I, A. TI. S, E. in place of 
the allegedly more efficient members of 
appellants’ union, with the intent and effect 
of increasing the production costs of such 
competitors, and of ultimately driving the 
competitors out of business and enabling 
employer appellees to increase the prices 
of their products, Apart from the sufficiency 
of allegations of damage to appellants under 
15 U. S. C. A. $15, these alleged acts do 
not constitute a violation of the anti-trust 
laws. This is made clear by the Supreme 
Court in Apex Hosiery Co, v. Leader, 1940, 
310 U. S. 469, in a detailed discussion of the 
types of acts which constitute restraints of 
trade within the contemplation of those 
laws. It is there pointed out that the term 
“restraint of trade” in the anti-trust laws is 
to be given the meaning of which the phrase 
had at common law, and that “[the Supreme] 
Court has never applied the Sherman Act 
in any case, whether or not involving labor 
organizations or activities, unless the Court 
was of opinion that there was some form 
of restraint upon commercial competition 
in the marketing of goods or services * * *.” 
310 U. S. 469, 495. Compelling others to 
adopt certain employment policies is not a 
restraint upon commercial competition in 
this sense. “Since, in order to render a labor 
combination effective it must eliminate the 
competition from non-union made goods, 
* * * an elimination of price conipetition 
based on differences in labor standards is 
the objective of any national labor organ- 
ization. But this effect on competition has 
not been considered to be the kind of cur- 
tailment of price competition prohibited by 
the Sherman Act.” 319 U.S. 469, 503, 504. 
In Allen Bradley Co. v. Local Union No. 3, 
1945, 325 U. S. 797, the conspiracy extended 
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beyond the imposition of labor standards, to 
the control of prices and marketing condi- 
tions. After remand by the Supreme Court, 
the decree was modified to exclude from 
prohibited acts those which were not for the 
purpose of controlling prices and markets 
by stifling competition. Allen Bradley Co. v. 
Local Union No. 3, 2d Cir., 1947, 159 F. (2d) 
669. 


Another reason why no cause of action 
is stated under 15 U. S. C. A. §15 is that 
no damage to business or property which 
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stems from a conspiracy in violation of 
anti-trust laws is alleged. The loss of their 
rights of employment is not a result of any 
lessening of commercial competition among 
the studios. The alleged possibility that in 
the future they may have to pay higher 
prices for tickets if and when they choose 
to attend the movies is far too remote and 
speculative to be the basis for any recovery 
of damages. 

Judgment dismissing the complaint is af- 
firmed, 


[] 62,631] United States v. United Shoe Machinery Corp. 


In the United States District Court for the District of Massachusetts. 


No. 7198. April 13, 1950. 


Civil Action 


Sherman Antitrust Act 


Evidence—Admissibility of Documents—Usable Selection from Large Mass of Ex- 
hibits—A court may reject exhibits and documentary evidence proposed to be introduced 
in large quantities in a trial, even though all the materials may be relevant to the case, if 
no attempt has been made by the proponents to select the usable and important documents. 
It is the duty of counsel, and not the court, to read the available exhibits, make a usable 


selection, and lay the proper foundation for their admission into evidence. 
See the Sherman Act annotations, Vol. 1, J 1610.301. 
For earlier decisions in same case, see 1948-1949 TrapgE CASEs { 62,298, and {| 62,589, 


herein. 


Memorandum 


Wyzanski, D. J.: [Digest] In excluding 
at this stage in the case the thousands of 
patents, the so-called red books and the 
other exhibits which have not been specifi- 
cally cited in Part I of the Government’s 
factual brief, the Court has been moved in 
part by this consideration. It is the func- 
tion of counsel to aid the Court by selecting 
from the mass of evidence made available 
through the almost unlimited pre-trial dis- 
covery sanctioned in this case such portions 
as the Court can study within a reasonable 
time. Counsel cannot dump into the lap of 
the Court an undigested mass of documents 
comprising hundreds of thousands of pages 
and then expect the Court to read all of 
them, even if they were all to some degree 
both relevant and persuasive. The Court 
has obligations to other parties who have 
cases to be heard. 
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But nothing in the Court’s orders has pre- 
cluded either party from selecting exhibits 
to illustrate a particular phase of the com- 
plaint or answer and then laying a proper 
foundation for their admission and use. 


It will be enough for the Court to em- 
phasize the point that it is counsel’s duty 
and not the Court’s to read all the available 
exhibits and then to make a usable selection. 
One judge cannot read in a reasonable time 
exhibits which it has taken a multitude of 
counsel, dividing the work among them- 
selves, years to collect, especially when it 
is transparent that not all of the lawyers 
taken together have read even a fraction of 
the thousands of patents and like exhibits. 

To guard against abuses such as have 
heretofore been attempted, counsel before 
offering any exhibit shall be prepared to 
state that he has himself read the exhibit in 
full and is ready to show the admissibility 
of such parts as he offers. 


{ 62,631 
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U. S. Gypsum Co. v. U.S. 


[] 62,632] United States Gypsum Co. v. United States. 


In the Supreme Court of the United States. October Term, 1949. No. 671. May 


29, 1950. 
Sherman Antitrust Act 


Proof of Conspiracy—Appellate Reversal of Findings of Fact—Entry of Decree Upon 
Government’s Motion for Summary Judgment.—An appeal from entry of a decree upon 
the government’s immediate motion for summary judgment, is dismissed by the Supreme 
Court, when the district court entered the decree on the understanding that a previous 
Supreme Court mandate permitted it to do so without hearing the defendants’ objections. 
The government’s motion for judgment was made when the case was remanded to the 
lower court after a Supreme Court opinion reversed findings of fact previously made by 
the district court, at the conclusion of the government’s case, primarily on the basis of 
documentary proof. 


See the Sherman Act annotations, Vol. 1, J 1220.431, 1270.134, 1270.379, 1610.603. 


Dismissing an appeal from a decree of the District Court of the United States for 
the District of Columbia, reported at f[ 62,578. 


Per CurtAM: The appeal is dismissed. took no part in the consideration or deci- 
Mr. Justice JACKSON and Mr. Justice CLARK _ sion of this case. 


[ 62,633] E.I. duPont de Nemours & Co. v. United States. 


In the Supreme Court of the United States. October Term, 1949. No. 774. May 
29, 1950. 
Sherman Antitrust Act 


Transfer of Case for Trial—Convenience of Attorneys as Parties—Disregard of 
Witnesses Not Definitely to be Called—An appeal taken from the refusal of a district 
court to transfer a cause for trial elsewhere when the activities complained of encom- 
passed a large territory, where the government’s investigation staff would be inconven- 
ienced by travel over long distances, and where the defendant’s proposed witnesses were 
not considered on the point of convenience because it was not definitely stated they would 
be called on during the trial, is dismissed in a per curiam decision by the Supreme Court. 


See the Sherman Act annotations, Vol. 1, J 1610.2801. 


Dismissing an appeal from a decision of the District Court of the United States for 
the Northern District of Illinois, Eastern Division, 88 Fed. Supp. 962, reported at {[ 62,557. 


Per CurtAM: The motion to dismiss is jurisdiction should be noted. Mr. JUSTICE 
granted and the appeal is dismissed. Mr. CLark took no part in the consideration or 
Justice REED is of the opinion probable decision of this case. 


[f] 62,634] Automatic Radio Manufacturing Co., Inc. v. Hazeltine Research, Inc. 


In the Supreme Court of the United States. October Term, 1949. No. 455. June 5, 
1950. 


On Writ of Certiorari to the United States Court of Appeals for the First Circuit. 
Affirmed. 
Sherman Antitrust Act 


Patent Licenses—Conditioned Grants and Tie-ins—Royalties Based on Sale of Un- 
patented Goods.—The privilege of using certain patents in manufacturing, whether the 
patents are actually used in all products or not, is a privilege the payment for which may 
be bargained for by the parties to a license agreement, and it does not change the nature 
of the arrangement to agree that the royalties shall be computed as a percentage of the 
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total sales of all licensee’s products, regardless of whether they incorporate the patents. 
It is argued, in dissent, that by such a scheme the patentee is enabled to increase the field 
from which his income is derived, and thus enlarge his monopoly, but the situation is 
distinguished by the majority opinion from the patent-tying cases by pointing out that 
there is presently lacking any attempt to increase the market for the patented products by 
agreement to limit the production of the unpatented ones. The mere computation of 
royalties on the basis of total production, without more, does not place any restraint upon 


competition by unpatented products. 


See the Sherman Act annotations, Vol. 1, § 1270.101, 1270.201. 


_ For the petitioner: Floyd H. Crews, New York City (George K. Woodworth, Brook- 
line, Massachusetts, and Darly & Darly, New York City, of counsel). 


For the respondent: 


Miles D. Pillars, Washington, D. C. 


(Philip F. LaFollette, 


Leonard A. Watson, and Lawrence B. Dodds, of counsel). 


Affirming a decision of the United States Court of Appeals for the First Circuit, 


reported at 1948-1949 TrapE Cases § 62,476. 


Mr. Justice Minton delivered the opin- 
ion of the Court. 


[Income Derived from Licensing] 


This is a suit by respondent Hazeltine Re- 
search, Inc. as assignee of the licensor’s 
interest in a nonexclusive patent license 
agreement covering a group of 570 patents 
and 200 applications, against petitioner Auto- 
matic Radio Manufacturing Company, Inc., 
the licensee, to recover royalties. The pat- 
ents and applications are related to the 
the manufacture of radio broadcasting ap- 
paratus. Respondent and its corporate 
affiliate and predecessor have for some 
twenty years been engaged in research, 
development, engineering design and testing 
and consulting services in the radio field. 
Respondent derives income from the licens- 
ing of its patents, its policy being to license 
any and all responsible manufacturers of 
radio apparatus at a royalty rate which for 
many years has been approximately one 


percent. Petitioner manufactures radio ap- 
paratus, particularly radio broadcasting 
receivers. 


[Basis for Computation] 


The license agreement in issue, which ap- 
pears to be a standard Hazeltine license, 
was entered into by the parties in Septem- 
ber 1942, for a term of ten years. By its 
terms petitioner acquired permission to use, 
in the manufacture of its “home” products, 
any or all of the patents which respondent 
held or to which it might acquire rights. 
Petitioner was not, however, obligated to 
use respondent’s patents in the manufacture 
of its products. For this license, petitioner 
agreed to pay respondent’s assignor royalties 


based upon a small percentage of petitioner’s, 
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selling price of complete radio broadcasting 
receivers, and in any event a minimum of 
$10,000 per year. It further agreed to keep 
a record of its sales and to make monthly 
reports thereof. 

This suit was brought to recover the 
minimum royalty due for the year ending 
August 31, 1946, for an accounting of other 
sums due, and for other relief. Petitioner 
answered and both parties filed motions for 
summary judgment and affidavits in support 
of the motions. The District Court found 
the case to be one appropriate for summary 
procedure under Rule 56 of the Federal 
Rules of Civil Procedure, and sustained the 
motion of respondent for judgment. The 
validity of the license.agreement was upheld 
against various charges of misuse of the 
patents, and judgment was entered for the 
recovery of royalties and an accounting, 
and for a permanent injunction restraining 
petitioner from failing to pay royalties, to 
keep records, and to render reports during 
the life of the agreement. 77 F. Supp. 493. 
The Court of Appeals affirmed, one judge 
dissenting (176 F. (2d) 799), and we granted 
certiorari (338 U. S. 942) in order to con- 
sider important questions concerning pat- 
ent misuse and estoppel to challenge the 
validity of licensed patents. 

The questions for determination are 
whether a misuse of patents has been 
shown, and whether petitioner may contest 
the validity of the licensed patents, in order 
to avoid its obligation to pay royalties 
under the agreement. 


[“Tie-in” Cases Invoked] 


First. It is insisted that the license agree- 
ment cannot be enforced because it is a mis- 
use of patents to require the licensee to pay 
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royalties based on its sales, even though none 
of the patents are used. Petitioner directs our 
attention to the “Tie-in’ cases. These cases 
have condemned schemes requiring the pur- 
chase of unpatented goods for use with pat- 
ented apparatus or processes, prohibiting 
production or sale of competing goods,” and 
conditioning the granting of a license under 
one patent upon the acceptance of another 
and different license.* Petitioner apparently 
concedes that these cases do not, on their 
facts, control the instant situation. It is 
obvious that they do not. There is present 
here no requirement for the purchase of 
any goods. Hazeltine does not even manu- 
facture or sell goods; it is engaged solely 
in research activities. Nor is there any pro- 
hibition as to the licensee’s manufacture or 
sale of any type of apparatus. The fact that 
the license agreement covers only “home” 
apparatus does not mean that the licensee is 
prohibited from manufacturing or selling 
other apparatus. And finally, there is no 
conditioning of the license grant upon the 
acceptance of another and different license. 
We are aware that petitioner asserted in its 
countermotion for summary judgment in the 
District Court that Hazeltine refused to 
grant a license under any one or more of 
its patents to anyone who refused to take 
a license under all. This averment was 
elaborated in the affidavit of petitioner’s at- 
torney in support of the motion. The point 
was not pressed in the Court of Appeals or 
here. In any event there is nothing avail- 
able in the record to support the averment, 
since the affidavit in support thereof was 
made upon information and belief and 


the relevant portion, at least, does not com-. 


ply with Rule 56(e) of the Federal Rules 
of Civil Procedure.* 


1 International Salt Co. v. United States, 332 
U. S. 392; Mercoid Corp. v. Minneapolis-Honey- 
well Regulator Co., 320 U. S. 680; Mercoid v. 
Mid-Continent Investment Co., 320 U. S. 661; 
B. B. Chemical Co. v. Ellis, 314 U. S. 495; 
Morton Salt Co. v. Suppiger Co., 314 U. S. 488: 
Ethyl Gasoline Corp. v. United States, 309 U. S. 
436; Leitch Manufacturing Co. v. Barber Co., 
302 U. S. 458; International Business Machines 
Corp. v. United States, 298 U. S. 131; Carbice 
Corp. v. American Patents Development Corp., 
283 U. S. 27; United Shoe Machinery Corp, v. 
United States, 258 U. S. 451; Motion Picture 
Patents Co. v. Universal Film Manufacturing 
Co., 243 U.S. 502. 

2 United Shoe Machinery Corp. v. United 
States, 258 U. S. 451: National Lockwasher 
Co. v. Garrett Co., 137 F. 2d 255; Radio Corp. 
v. Lord, 28 F. 2d 257. 
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. But petitioner urges that this case “is 
identical in principle’ with the “Tie-in” 
cases. It is contended that the licensing 
provision requiring royalty payments of a 
percentage of the sales of the licensee’s 
products constitutes a misuse of patents 
because it ties in a payment on unpatented 
goods. Particular reliance is placed on 
language from United States v. U. S. Gypsum, 
333 U. S. 364, 389, 400. That case was a 
prosecution under the Sherman Act for an 
alleged conspiracy of Gypsum and_ its 
licensees to extend the monopoly of certain 
patents and to eliminate competition by 
fixing prices on patented and unpatented 
gypsum board. The license provisions based 
royalties on all sales of gypsum board, both 
patented and unpatented. It was held that 
the license provisions, together with evi- 
dence of an understanding that only patented 
board would be sold, showed a conspiracy 
to restrict the production of unpatented 
products which was an invalid extension of 
the area of the patent monoply. 333 U. S. 
at 397. There is no indication here of con- 
spiracy to restrict production of unpatented 
or any goods to effectuate a monopoly, and 
thus the Gypsum case does not aid petitioner. 
That which is condemned as against public 
policy by the “Tie-in” cases is the exten- 
sion of the monopoly of the patent to create 
another monopoly or restraint of competi- 
tion—a restraint not countenanced by the 
patent grant. See, e. g., Mercoid Corp. v. 
Mid-Continent Investment Co., 320 U. S. 660, 
665-666; Morton Salt Co. v. Suppiger Co., 
314 U.S. 488; Ethyl Gasoline Corp. v. United 
States, 309 U. S. 436, 456. The principle 
of those cases cannot be contorted to cir- 
cumscribe the instant situation. This roy- 
alty provision does not create another mo- 
nopoly; it creates no restraint of competition 


3United States v. Paramount Pictures, 334 
U. S. 131. (Copyright ‘‘block-booking.’’) 

**Form of Affidavits; Further Testimony. 
Supporting and opposing affidavits shall be made 
on personal knowledge, shall set forth such 
facts as would be admissible in evidence, and 
shall show affirmatively that the affiant is com- 
petent to testify to the matter stated therein. 

"Fed. Rules Civ. Proc., 56 (e). 

the royalty was to be measured by 
a percentage of the value of all gypsum 
products, patented or unpatented. . . .’’ 333 
U. S. at 389. “Patents grant no privilege to 
their owners of organizing the use of those 
patents to monopolize an industry through price 
control, through royalties for the patents drawn 
from patent-free industry products and through 
regulation of distribution.’’ 333 U. S. at 400. 


a 
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beyond the legitimate grant of the patent. 
The right to a patent includes the right to 
market the use of the patent at a reasonable 
return, See46 Stat. 376,35, U.S. G. $40; 
Hartford-Empire Co. v. United States, 323 
Wg91586, /4.17.4:324- UeS» 57055574: 


[Privilege to Use, Not Actual Use, 
Paid for] 


The licensing agreement in issue was 
characterized by the District Court as 
essentially a grant by Hazeltine to peti- 
tioner of a privilege to use any patent or 
future development of Hazeltine in con- 
sideration of the payment of royalties. Pay- 
ment for the privilege is required regardless 
of use of the patents.* The royalty provi- 
sion of the licensing agreement was sus- 
tained by the District Court and the Court 
of Appeals on the theory that it was a con- 
venient mode of operation designed by the 
parties to avoid the necessity of determining 
whether each type of petitioner’s product 
embodies any of the numerous Hazeltine 
patents. 77 F. Supp. at 496. The Court 
of Appeals reasoned that since it would not 
be unlawful to agree to pay a fixed sum 
for the privilege to use patents, it was not 
unlawful to provide a variable consideration 
measured by a percentage of the licensee’s 
sales for the same privilege. 176 F. 2d at 
804. Numerous District Courts which have 
had occasion to pass on the question have 
reached the same result on similar grounds,’ 
and we are of like opinion. 


[No Unreasonable Use of Pooled-Patent 
Power] 


The mere accumulation of patents, no 
matter how many, is not in and of itself 
illegal. See Transparent-Wrap Machine 
Corp. v. Stokes & Smith Co., 329 U. S. 637. 
And this record simply does not support 
incendiary, yet vague, charges that respond- 
ent uses its accumulation of patents “for 
the exaction of tribute” and collects royal- 
ties “by means of the overpowering threat 
of disastrous litigation.” We cannot say 
that payment of royalties according to an 
agreed percentage of the licensee’s sales is 
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unreasonable. Sound business judgment 
could indicate that such payment represents 
the most convenient method of fixing the 
business value of the privileges granted by 
the licensing agreement. We are not un- 
mindful that convenience cannot justify an 
extension of the monopoly of the patent. 
See, e. g., Mercoid Corp. v. Mid-Continent 
Investment Co., 320 U. S. 661, 666; B. B. 
Chemical Co. v. Ellis, 314 U. S. 495, 498. But 
as we have already indicated, there is in this 
royalty provision no inherent extension of 
the monopoly of the patent. Petitioner can- 
not complain because it must pay royalties 
whether it uses Hazeltine patents or not. 
What is acquired by the agreement into 
which it entered was the privilege to use 
any or all of the patents and developments 
as it desired to use them. If it chooses to 
use none of them, it has nevertheless con- 
tracted to pay for the privilege of using 
existing patents plus any developments re- 
sulting from respondent’s continuous re- 
search. We hold that in licensing the use 
of patents to one engaged in a related en- 
terprise, it is not per se a misuse of patents 
to measure the consideration by a percent- 
age of the licensee’s sales. 


Second. It is next contended by petitioner 
that the license agreement is unenforceable 
because it contained a provision requiring 
the following restrictive notice to be attached 
to apparatus manufactured by petitioner 
under the agreement: 


“*Ticensed by Hazeltine Corporation 
only for use in homes, for educational 
purposes, and for private, non-commercial 
use, under one or more of the following 
patents and under pending applications:’ 
followed by the word ‘Patent’ and the 
numbers of the patents which are, in the 
opinion of Licensor, involved in apparatus 
of the types licensed hereunder manufac- 
tured by one or more licensees of 
Licensor.” 


Respondent did not seek to have this pro- 
vision of the agreement enforced, and the 
decree of the District Court does not en- 
force it. It may well have been a dead 
letter from the beginning, as indicated by 


6In this view of the contract we need not 
concern ourselves with the controversy between 
counsel as to whether the transcript shows a 
factual dispute over the use or non-use of 
Hazeltine patents by petitioner in its products. 

1 Hazeltine Research v. Admiral Corp., 87 F. 
Supp. 72, 79; H-P-M Development Corp. v. 
Watson-Stillman Co., 71 F. Supp. 906, 912; 
American Optical Co. v. New Jersey Optical Co., 
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58 F. Supp. 601, 606; Ohio Citizens Trust Co. v. 
Air-Way Electric Appliance Corp., 56 F. Supp 
1010. 1012; Cf. Pyrene Mfg. Co. v. Urquhart, 69 
F. Supp. 555, 560; International Carbonic En- 
gineering Co. v. Natural Carbonic Products, 57 
F. Supp. 248, 251-253, affirmed, 158 F. 2d 285. 
At least one state court has reached this result. 
Hazeltine Research v. DeWald Radio Corp., 84 
Nit Xectsse 2d 97,1603: 
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U. S. 287, and United States v. Gypsum Co., 
333 U. S. 364. One who wants the use of 
one patent may have to take hundreds. The 
whole package may contain many patents 
that have been foisted on the public. No 
other person than the licensee will be inter- 
ested enough to challenge them. He alone 
will be apt to see and understand the basis 
of their illegality. 

The licensee protects the public interest 
in exposing invalid or expired patents and 
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freeing the public of their toll. He should 
be allowed that privilege. He would be 


allowed it were the public interest consid- 
ered the dominant one. Ridding the public 
of stale or specious patents is one way of 
serving the end of the progress of science. 

We depart from a great tradition in this 
field (and see Graver Tank & Mfg. Co. v. 
Linde Air Products, decided May 29, 1950) 
when we affirm this judgment. 


[] 62,635] Bissell Carpet Sweeper Co. v. Monarch-Saphin Co., Inc. 
In the Supreme Court of New York County. Special Term, Part III. 123 N. Y. L. J. 


2061. June 9, 1950. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade Contract—Sufficiency of Evidence—Resale Price-Fixing Agreement.— 
The production of photographic copies of orders addressed to plaintiff by various dealers 
in New York, which fail to indicate that plaintiff ever accepted or approved such orders, 
cannot sufficiently establish such orders as resale price fixing contracts, 


See the State Laws annotations, Vol 2, J 8604.74. 


McNALtty, J.: Although the moving affi- 
davit of Lawson states that plaintiff has 
entered into agreements fixing retail resale 
prices with several dealers in New York 
City, the photostatic copies of said agree- 
ments, which are contained in the moving 
papers, fail to substantiate this claim of 
the plaintiff. The photostatic copies consist 
of orders addressed to plaintiff by various 
dealers which are expressly made subject 


to the approval of plaintiff. They contain 
nothing to indicate that plaintiff ever ac- 
cepted or approved the orders, nor is any 
statement made in Lawson’s affidavit to that 
effect. In the circumstances the moving 
papers fail to establish sufficiently that any 
contract was entered into fixing resale 
prices. The motion is accordingly denied, 
but without prejudice. Order signed. 


[| 62,636] Bissell Carpet Sweeper Co. v. Monarch-Saphin Co., Inc. 


In the Supreme Court of New York County. Special Term, Part III. 


2061. June 9, 1950. 
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New York Fair Trade (Feld-Crawford) Act 


Pleadings and Motions—Sufficiency of Allegation—Retail Price-Fixing Agreement.— 
A motion to dismiss a complaint for alleged insufficiency is denied when the pleading 
alleges sufficiently that the plaintiff entered into a standard written agreement with 
retail carpet sweeper dealers in New York fixing prices of sweepers manufactured by 
plaintiff. A sentence in the allegation reading: “A copy of the standard form of such 
retail resale agreement is attached hereto as Exhibit 1,” cannot be said to detract from 
the allegation, since the language is clearly to the effect that the copy attached is not 
the contract relied upon but merely “the standard form” of such contract. 


See the State Laws annotations, Vol 2, J 8604.74. 


McNALLY, J.: Motion to dismiss the com- 
plaint for alleged insufficiency is denied. The 
pleading alleges that plaintiff “has entered 
into and executed standard written agree- 
ments with retail dealers and distributors 


{@ 62,635 


of carpet sweepers throughout the State of 
New York fixing the retail price of certain 
of the carpet sweepers manufactured by the 
plaintiff.” This is a sufficient allegation for 
pleading purposes. The following sentence, 
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which reads: “A copy of the standard form 
of such retail resale agreement is attached 
hereto as Exhibit 1” does not overcome or 
detract from the aforesaid allegation, since 
the language of said sentence is clearly to 
the effect that the copy attached is not the 
contract relied upon but merely “the stand- 
ard form” of such contract. Examination 
of the copy attached reveals that none of 
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out. The copy purports to be nothing more 
than the form of contract used by plaintiff, 
and there is nothing in the form to justify 
the court in holding as matter of law that 
plaintiff never entered into any resale con- 
tracts fixing prices notwithstanding plain- 
tiff’s definite allegation that it did. Defendant 
may answer within ten days after service 
of a copy of this order, with notice of entry. 


the blanks therein contained have been filled Order signed. 


[| 62,637] General Electric Co. v. Wite Electric Appliances Co., Inc. 


In the Supreme Court of New York County. Special Term, Part III. 123 N. Y. L. J. 
2061. June 9, 1950. 
New York Fair Trade (Feld-Crawford) Act 


Fair Trade Contract—Equitable Defenses—Price Cutting by Subsidiary of Manu- 
facturer.—Where a defendant, charged with violating a fair trade contract, defends on 
the ground that the plaintiff manufacturer’s subsidiary itself sold the same products at cut 
prices, the defense is bad unless the defendant can show that the subsidiary was in fact 
also an agent for the manufacturer. A subsidiary is not necessarily an agent, and the 
parent does not therefore necessarily have knowledge of its conduct. 


Fair Trade Contract—Trade-In Allowance—Use in Price-Cutting Transaction.—The 
attempt to justify a price-cutting transaction on the basis of an alleged trade-in allow- 
ance of $1 for an old electric iron where the iron was neither shown nor received is 
incredible as a matter of law. 


See the State Laws annotations, Vol. 2, § 8604.81; Resale Price Maintenance Com- 
mentary, Vol. 2, { 7252. 


McNatty, J.: [Digest] The attempt to 
justify one of the sales complained of on 
the basis of a credit of $1 allowed for an old 


contention that it was unaware of such price- 
cutting and terminated its subsidiary’s fran- 
chise immediately upon learning thereof, A 


electric iron is incredible as matter of law. 
The alleged credit was allowed to a stranger 
without seeing the old iron and without re- 
ceiving the old iron. 


subsidiary corporation is not necessarily an 
agent of the parent corporation, and there is 
no showing by defendant that the subsidiary 
was in fact such agent or that the acts or 


knowledge of the subsidiary were the acts 
or knowledge of the parent. The motion 
for a temporary injunction is granted. 


The defense based upon price cutting by 
plaintiff's subsidiary is insufficient to defeat 
the present motion, in view of the plaintiff's 


[] 62,638] Sunbeam Corporation v. Leo Marks and Dora Marks, d.b.a. World Happi- 
ness Products Co. 

In the United States District Court for the Southern District of New York. 
57—67. May 24, 1950. 

New York Fair Trade (Feld-Crawford) Act 

Fair Trade Contract—Iniunction During Trial—Sales Below Stipulated Price.— 
Where there is sufficient evidence that defendants knowingly violated a fair trade contract 
by selling plaintiff's trade-marked products at less than the stipulated price, and such 


sales were not made in closing out defendants’ stock for the purpose of discontinuing 
delivery, plaintiff’s motion for an injunction during trial restraining such an unlawful 


practice is granted. 
See the State Laws annotations, Vol. 2, J 8604.75. 


Giva 
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Memorandum 


SAMUEL H. KAuFMAN, D. J.: Plaintiff 
moves for an injunction pendente lite re- 
straining defendants from “selling or offer- 
ing for sale at retail merchandise bearing 
plaintiff's trade-mark ‘Sunbeam’ or other 
trade-marks for prices less than those stipu- 
lated in plaintiff’s fair trade contracts and 
current supplement thereto now in effect 
with retailers in the State of New York.” 
Jurisdiction is based on diversity. 


[Material Facts] 


The material facts alleged in the moving 
affidavits, which are not controverted in the 
answering affidavit, are: 


(1) Plaintiff is a manufacturer of elec- 
trical appliances and uses the trade-mark 
“Sunbeam” on its products; 


(2) Plaintiff’s products are widely adver- 
tised both locally and nationally and are 
well and favorably known to the trade and 
to consumers; 


(3) Plaintiff's products are sold in fair and 
open competition with commodities of the 
same general class produced by others; 


(4) Plaintiff has entered into contracts 
with numerous retailers in the State of New 
York in which the latter agreed that they 
would not sell or offer for sale plaintiff’s 
products, except at the prices stipulated 
therein and to be stipulated in supplemental 
price lists issued from time to time there- 
after; 


(5) On September 6, 1949, defendants 
signed a fair trade contract in which they 
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agreed to respect the minimum resale prices 
set forth in the said contract and the sup- 
plements thereto; 

(6) Subsequent to September 6, 1949, de- 
fendants willfully and knowingly offered for 
sale and sold plaintiff’s products at prices 
lower than those stipulated by plaintiff; and 
such sales were not made in closing out de- 
fendants’ stock for the purpose of discon- 
tinuing delivery nor were the goods damaged 
or deteriorated in quality. 


[Possibility of Irreparable Damage to 
Plaintiff | 


Defendants have committed acts of unfair 
competition in violation of § 369(b) of the 
New York General Business Law. Unless 
restrained, irreparable injury will ensue to 
plaintiff in that it may lead to the total de- 
struction of the latter’s fair trade structure 
and the impairment of its good will. 


[Motion for Injunctive Relief Upheld] 


Plaintiff has made out a clear case for 
injunctive relief. Cf. Calvert Distillers Corp. 
v. Nussbaum Liquor Store, Inc., 166 Misc. 
342. The averments in defendants’ affidavit 
are insufficient to substantiate the alleged 
defense of abandonment. Cf. General Elec- 
tric Co. v. R. H. Macy & Co., Inc., N. Y. Law 
Journal, April 20, 1950, p. 1393. c. 3. 


[Conclusion] 


The facts are found as herein indicated. It 
is concluded that the motion for an injunc- 
tion pendente lite should be granted. 


Settle order on notice. 


[| 62,639] Henry J. Munson v. Richfield Oil Corp. 
In the District Court of the United States for the Southern District of California, 


Central Division. No. 10,396. April 24, 1950. 


Sherman Antitrust Act 


Interstate Commerce—Petroleum Products—Travel Across State Lines by Eventual 
Consumers.—A sale from wholesaler to retailer, seemingly local in nature because taking 
place in a state where both are located, takes on an interstate aspect through the likelihood 
that some of the gasoline purchased from the retailer will be carried across state lines in 


the tanks of consumers’ automobiles. 


A motion to dismiss a complaint on the ground that 


the gasoline was produced, refined and sold to the retailer within one state is therefore 


denied. 


See the Sherman Act annotations, Vol. 1, J 1021.567. 
For the plaintiff: Pacht, Warne, Ross & Bernhard, Beverly Hills, California. 
For the defendant: Wm. J. DeMartini and David Guntert, Los Angeles, California. 
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[Motion to Dismiss Complaint] 


Westover, J.: Defendant has filed a Mo- 
tion to Dismiss plaintiff's amended com- 
plaint in this action on the ground that it 
does not come within the purview of the 
anti-trust laws. 


[Allegations] 


Plaintiff alleges that defendant is engaged 
in interstate commerce in the business of 
producing, refining, transporting and/or dis- 
tributing petroleum products in interstate 
commerce and owns and operates over two 
hundred plants from which it distributes its 
petroleum products to over twenty-five hun- 
dred retail service stations located through- 
out the States of California, Oregon, 
Washington, Texas, Nevada and Idaho, and 
that one thousand of said service stations, 
including the service station operated by 
plaintiff, were leased to the operators 
thereof by the defendant under terms and 
conditions as set forth in the amended 
complaint. 


Plaintiff alleges that defendant has re- 
fused to permit plaintiff to sell petroleum 
products, automobile accessories or miscel- 
laneous products not manufactured, distrib- 
uted or sponsored by the defendant. 


[Contents of Defendant’s Affidavit] 


With its Motion to Dismiss defendant 
filed the affidavit of William G. King, Jr., 
a vice-president and sales manager of the 
defendant corporation, in which affiant stated 
that all the products referred to in plaintiff's 
amended complaint and delivered by or on 
behalf of the Richfield Oil Corporation to 
the plaintiff or his co-partner were manu- 
factured and produced in California, with 
the exception of less than one per cent of 
the tires delivered to the Blythe station 
which were tires of unusual design and 
might have been manufactured at plants in 
Ohio and shipped to the Goodyear plant in 
California. 

Although defendant admits that Richfield 
Oil Corporation is engaged in interstate 
commerce, it contends that its business with 
the plaintiff herein has always been intra- 
state commerce and that none of the prod- 
ucts which it sold to plaintiff were in 
interstate commerce, with the exception as 


noted. 
[Question Before Court] 


The only question now before this Court 
is whether or not the alleged contract, com- 
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bination, or conspiracy as alleged by plain- 
tiff has a direct effect upon interstate 
commerce, 


[Cases Cited] 


Interstate commerce has probably as many 
definitions as opinions rendered on the mat- 
ter. However, in 1824 Chief Justice Mar- 
shall, in Gibbons v. Ogden, 9 Wheat 1, 189-190, 
said: 

“Commerce undoubtedly is traffic, but 
it is something more: it is intercourse.” 
Commerce is interstate, he said, when it 
“concerns more states than one.” 


In the case of U. S. v. Underwriters Asso- 
ciation 322 U. S. 533, in which the defendant 
contended that certain insurance policies 
were intrastate, the Court said, at page 546: 


“We may grant that a contract of in- 
surance, considered as a thing apart from 
negotiation and execution does not itself 
constitute interstate commerce. But it 
does not follow from this that the Court 
is powerless to examine the entire trans- 
action, of which that contract is but a 
part, in order to determine whether there 
may be a chain of events which becomes 
interstate commerce. In sshortara 
nationwide business is not deprived of its 
interstate character merely because it is 
built upon sales contracts which are local 
in nature. Were the rule otherwise, few 
businesses could be said to be engaged in 
interstate commerce.” 


Plaintiff alleges that the service station or 
truck terminal operated by him is located 
in the City of Blythe, California, near the 
border of the States of California and Ari- 
zona and is situated on U. S. Highways 60 
and 70, the principal east and west truck 
highways of the United States, and upon 
which travel automobiles and trucks in in- 
terstate commerce, and tliat the service sta- 
tion or truck terminal serviced and sold 
petroleum products, automobile accessories 
and miscellaneous products to said trucks 
and automobiles. 


We suppose the court may assume that 
automobiles traveling from the east through 
Arizona to California on Highways 60 and 
70 would purchase gasoline and oil at vari- 
ous service stations along the way and would 
purchase gasoline and oil and other automo- 
tive accessories in or near Blythe, Cali- 
fornia. It is also safe to assume that trucks 
and automobiles progressing along U. S. 
Highways 60 and 70 from California to 
Arizona and eastern states would also pur- 
chase gas and oil and other automotive 
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Sunbeam Corp. v. Wentling 


products in California, and more particu- 
larly in Blythe, California, to be used after 
crossing the state line. Plaintiff alleges that 
oil products, tires and automobile acces- 
sories were sold to truck and automobile 
drivers from the service station and truck 
terminal maintained and operated by plaintiff. 


In the case of U. S. v. Simpson, 252 U. S. 
465, the defendant purchased five quarts of 
liquor which were transported by him in 
his automobile across a state line for his 
personal use, and the sole question before 
the Court was whether or not such liquor 
was in interstate commerce. The District 
Court answered the question in the nega- 
tive, but the Supreme Court of the United 
States, by Mr. Justice Van Devanter, was 
of the opinion that the question should have 
been answered the other way. At page 466 
the Court said: 


“| The introduction could be effected 
only through transportation, and whether 
this took one form or another it was 
transported in interstate commerce.” 


If five quarts of liquor purchased in one 
state were transported by the owner in his 
own automobile into another state for his 
own personal use was interstate commerce, 
Wwe cannot see why the same rule would 
not apply to gasoline purchased in one state 
and transported by its owner in his own 
automobile into another state for his own 
personal use. The fact that liquor might 
have been contained in separate containers, 
while the gasoline and oil would be in the 
gasoline tank or the motor, would not make 
any appreciable difference. 

Consequently, we are of the opinion that 
plaintiff was engaged in interstate commerce, 
as alleged, and, therefore, the defendant’s 
motion to dismiss should be denied. 


[| 62,640] Sunbeam Corporation v. E. A, Wentling. 


In the United States District Court for the Middle District of Pennsylvania. 


No. 3400. June 10, 1950. 


Equity 


Pennsylvania Fair Trade Act 


Fair Trade Contracts—Notice of Terms—Blank Form Not Signed by Dealer.—The 
notice which must be given to a dealer in order to bind him to the resale price maintenance 
terms imposed by a manufacturer upon the resale of trademarked products made by him 
need not be a copy of a contract form executed by the manufacturer and some agreeing 
dealer, Even though the dealer is requested to sign a resale price contract and refuses 
to do so, the blank form tendered him is sufficient notice of the fair trade terms. 


See the State Laws annotations, Vol. 2, J 8724.60; Resale Price Maintenance Com- 
mentary, Vol. 2, J 7306. 


For the plaintiff: Ira Jewell Williams, Philadelphia, Pa., and James S. Berger, Couder- 
sport, Pa. 
For the defendant: Samuel A. Schreckengaust, Jr. (McNees, Wallace & Nurick) 
Harrisburg, Pa. 
Opinion 
FREDERICK V. FOLLMER, Judge: [Digest] 
This is a suit for injunctive relief and dam- 
ages under the Fair Trade Act of the Com- 
monwealth of Pennsylvania, approved June 
6, 1935, P. L. 286, as amended June 12, 
1941 oP L128. 
The title to the said Act reads as follows: 


[Product Good Will Alleged] 


Plaintiff avers that the said Sunbeam 
Shavemaster is in fair and open competi- 
tion with commodities of the same general 
class produced by others; that it is the sole 
owner of said trade-mark; that the said 
trade-marked article has a good reputation 
among wholesalers and retailers and with 
the public generally; that it has been widely 
advertised throughout the United States in 
many nationally distributed publications; 
that an extremely valuable good will as a 
consequence of said advertising and of the 


“To protect trade-mark owners, dis- 
tributors, and ‘the public against injuries 
and. uneconomic practices in the distribu- 
tion of articles of standard quality under 
a distinguished trade-mark, brand or 
name.” 


q 62,640 Copyright 1950, Commerce Clearing House, Inc. 
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intrinsic merit of the product attaches to 
the said article and its trade-mark; that said 
article has been and now is sold and dis- 
tributed throughout the State of Pennsyl- 
vania and plaintiff enjoys a good business 
therefrom; that plaintiff has entered into a 
number of retail contracts with retailers 
doing business in the State of Pennsylvania, 
and attached to the complaint are copies of 
the said contracts and Fair Trade Price 
Lists. 


Plaintiff also avers that defendant has 
been guilty of unfair competition in that 
it has violated plaintiff's minimum retail 
price agreements; that he has by advertise- 
ment in various publications offered to sell 
the said trade-marked article at a price less 
than plaintiff's fair trade price; that plaintiff 
on several occasions wrote to defendant 
informing him that its products were sold 
under the Fair Trade Act of Pennsylvania 
and requesting defendant to desist from 
offering for sale or selling said trade-marked 
article for less than the fair trade price. 


An answer was filed by the defendant 
wherein he admitted substantially all of the 
allegations of the complaint, excepting that 
he denied that his advertisements constituted 
offers to sell; denied the jurisdiction of 
this Court; denied that there was any good 
will attached to plaintiff’s trade-mark, and 
finally, for multifarious reasons denied the 
constitutionality of the Pennsylvania Fair 
Trade Act. Defendant further filed a coun- 
terclaim for damage to his business on the 
theory that plaintiff’s assertion of right un- 
der the Pennsylvania Fair Trade Act was 
contrary to the Sherman Anti-trust Act. 


Mr. Ploner, plaintiff’s vice-president, in 
his deposition avers, among other things, 
that the method of sale and distribution 
followed by plaintiff is through approxi- 
mately eight hundred wholesale distributors 
who, in turn, sell to upward of seventy 
thousand retailers throughout the entire 
United States; that its advertising is in na- 
tional magazines, local newspapers and tele- 
vision. 


[Defendant Claims Lack of Notice] 


Thereafter, defendant filed an affidavit 
setting forth, mter alia, that he never saw 
any executed contract between plaintiff and 
any retailer, or the price list shown in Ex- 
hibit “A” of the complaint, prior to service 
of complaint on him; that he did not use 
the Shavemaster as a loss-leader, and was 
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never notified by plaintiff of the discon- 
tinuance of or change in price of Shave- 
master. 

The complaint avers that following the 
May, 1948, advertisement in “The American 
Rifleman” plaintiff on June 8, 1948, wrote 
defendant as above indicated and attached 
to this letter two copies of its Pennsy!vania 
Fair Trade Contract, as well as a retail 
price list, and invited defendant to sign both 
copies, return to plaintiff after which it 
would execute a copy and return to defend- 
ant and thus include him as one of its co- 
operating dealers. Defendant continued to 
advertise as before, whereupon plaintiff 
again wrote defendant on June 24, 1948, July 
23, 1948, and March 4, 1949, and on the 
latter date by telephone conversation through 
its counsel again reiterating all that had 
previously been written. These averments 
are either admitted or not denied in the 


answer. The advertisements continued through 
November, 1948. 


In his affidavit defendant avers, 


“2. That he denies ever having seen 
any executed contract between the Sun- 
beam Corporation and any retailer prior 
to service upon him of the complaint. 

“3. That he denies ever having seen the 
price list shown in Exhibit ‘A’ of the 
complaint before said complaint was 
served on him.” 


The copies of plaintiff's Pennsylvania Fair 
Trade contracts attached to the complaint 
as Exhibit “A” purport to be copies of 
executed contracts. Defendant in his affidavit 
admits receiving an unexecuted copy of the 
identical form. 

The copy of the price list attached to 
the complaint as part of Exhibit “A”, being 
the letter and exhibits referred to therein, 
which letter defendant in paragraph VI of 
his answer admits having been forwarded 
to him, is printed on white paper and quotes 
prices effective July 5, 1948. Defendant in 
his affidavit denies the receipt of this price 
list, but in his answer he admitted the mail- 
ing of the letter which referred to the price 
list and admitted the receipt of a price list 
printed on yellow paper and which carried 
the date of April, 1948. Both lists quote the 
Shavemaster as Cat. No. “3” at $23.50. 


[Unexecuted Contract Form Sufficient] 


I see no merit in defendant’s captious 
complaints about his lack of knowledge. He 
admits receiving a copy of plaintiffs blank 
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form Pennsylvania Fair Trade contract. He 
complains he did not see an executed copy 
thereof. I find nothing in the Act to indicate 
that defendant would be entitled to a copy 
of an executed contract. He was given a 
copy of the form of contract used in Penn- 
sylvania and he was told that it was such. 
That was sufficient notice. 


As stated in Old Dearborn Distributing 
Co. v. Seagram-Distillers Corp., 299 U. S. 
183, even though this plaintiff parted with 
the ownership of the six shavers involved 
in thise case, it did not part with the good 
will that it had at great expense built up 
around the trade-mark name of those razors, 
namely, “Sunbeam” and “Shavemaster.” This 
defendant did not advertise merely a razor 
for sale, he advertised a “Shavemaster” elec- 
tric razor. By so doing he has invaded a 
right that this plaintiff has been given by 
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the Fair Trade Act of the Commonwealth 
of Pennsylvania in respect to a sale made 
under the terms of that Act and that trade- 
mark must be kept inviolate whether the 
sale is intrastate or interstate. 


[Relief Granted] 


I am, therefore, of the opinion that the 
admitted acts of the defendant in cutting 
the price of plaintiff’s trade-marked product 
are in direct violation of the Fair Trade 
Act of the Commonwealth of Pennsylvania; 
that the actions of the defendant threaten 
irreparable damage to the plaintiff; that the 
plaintiff has no adequate remedy at law and 
is entitled to the injunctive process of this 
Court for its protection. A decree for perma- 
nent injunction is being filed contemporane- 
ously with this opinion. 


[] 62,641] Calvert Distillers Corp. v. Schwegmann Bros., et al. 


In the United States District Court for the Eastern District of Louisiana, New 
Orleans Division. Civ. No. 2607. January 10, 1950. 


Louisiana Fair Trade Act 


Fair Trade Contracts—Notice of Fixed Price and Wilful Sale—Equitable Enforce- 
ment.—A dealer in liquors who is plainly notified of the prices fixed in the distributor’s 
fair trade schedule for the trademarked products, and who sells at prices less than those 
fixed in the schedule, is enjoined during the conduct of the trial from continuing such 
selling activities, when it is found that there is danger of irreparable damage to the plain- 


tiff’s good will in their continuance. 


See the State Laws annotations, Vol. 2, 8324.20; Resale Price Maintenance Com- 


mentary, Vol. 2, J 7312. 


For the plaintiff: Monroe & Lemann, New Orleans, Louisiana. 


For the defendant: Wisdom & Stone, New Orleans, Louisiana. 


Findings of Fact and Conclusions of Law 
Upon Motion of Plaintiff for Pre- 
liminary Injunction 


[Findings of Fact} 


J. SKELLY Wricut, Judge: [Digest] Plain- 
tiff sells and distributes to wholesalers on 
a large scale gin and whiskey which bear the 
trade-marks owned by its parent company, 
The Calvert Distilling Company. The 
owners of these trade-marks have specifi- 
cally authorized plaintiff to establish and 
enforce in Louisiana minimum retail resale 
Prices for their beverages. The good will 
attached to these commodities and the de- 
mand therefor among the distributing trade 
and the consuming public are of substan- 
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tial value to plaintiff's parent corporation. 
These commodities are in free, fair, and 
open competition with other commodities of 
the same general class produced by others 
throughout the United States, in the City of 
New Orleans, and elsewhere in the State 
of Louisiana. 


Retail prices on the Calvert and Carstairs 
trade-mark bearing products are established 
by means of fair trade contracts substan- 
tially identical throughout the United States, 
executed, pursuant to local law, by the local 
retail dealers and plaintiff. In this case price 
schedules and notices were prepared at 
plaintiff's head office in New York City and 
mailed to defendant and other retailers from 
Coral Gables, Florida. Plaintiff, a distribu- 
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tor of Calvert and Carstairs products, ware- 
houses no goods in this state. Orders are 
received by plaintiff in Louisiana but proc- 
essed out of Louisiana; title to merchandise 
passes outside of Louisiana. 


[Notice of Price Schedule by Defendant] 


Defendants have never entered into any 
contract with plaintiff in the form of the ex- 
hibit attached to the complaint, nor have 
they entered into any similar contract. But 
defendants, with full knowledge of the con- 
tracts between plaintiff and other retailers 
in the City of New Orleans and elsewhere 
in the form of the exhibit attached to the 
complaint, and with full knowledge of the 
minimum price schedules set forth, on vari- 
ous occasions have offered for sale and sold 
at retail commodities bearing the trade- 
marks owned by plaintiff’s parent corpora- 
tion at various prices below the minimum 
prices specified in said schedules. Defendant 
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will continue such selling activities unless 
enjoined and restrained therefrom. 


Plaintiff has filed in this court several 
other suits of a similar nature against other 
retailers, and has not discriminated against 
defendants in the enforcement of its rights, 
but has used due diligence in efforts to 
enforce these rights generally. 


[Seliing Activities Unlawful] 


These selling activities of defendants con- 
stitute unfair competition, violative of the 
legal rights of plaintiff, and are actionable 
by plaintiff. Defendants have attempted to 
show that plaintiff's actions in fixing retail 
prices constitute a restraint of trade, but 
no finding on this feature of the case is 
required, in view of the Miller-Tydings 
Amendment to the Sherman Anti-Trust Act. 

Plaintiff has no adequate remedy at law 
and is therefore entitled to injunctive relief. 


[] 62,642] United States v. The Wallpaper Institute, et al. 
In the United States District Court for the Eastern District of Pennsylvania. Civil No. 


8621. June 8, 1950. 


Sherman Antitrust Act 


Wallpaper Consent Decree—Price Fixing, Quota Arrangements, and Discrimination— 
Statistical Activities of Association—Manufacturers of wallpaper and the association of 
which they are members are in a final judgment consented to by them required to refrain 
from making agreements fixing prices, allocating manufacturing quotas, suppressing compe- 
tition among themselves, or granting discounts to favored customers. The association 
is prohibited from collecting and processing statistical information relating to production, 
prices and patterns unless the information relates to past transactions, is available to the 
whole trade and not just to the association members, and is not used as the basis for 
agreements elsewhere prohibited. 


See the Sherman Act annotations, Vol. 1, §.1220.151, 1220.192, 1220.355, 1230.175, 
1240.251, 1590. 


For the plaintiff: Tom C. Clark, Attorney General; Herbert A Bergson, Assistant 
Attorney General; W. Wallace Kirkpatrick, Special Assistant to the Attorney General, all 
of Washington, D. C.; Gerald A. Gleeson, United States Attorney, Philadelphia, 
Pennsylvania. 


For the defendants: Wise, Corlett & Canfield, New York City, for the Wallpaper 
Institute, J. C. Eisenhart Wall Paper Co., Imperial Paper & Color Corp., The Prager Co., 
Inc., York Wall Paper Co., and Atlas Wall Paper Mills, with Frank H. Elmore, Jr. 
associate counsel; Raichle, Tucker & Moore, Buffalo, N. Y., for The Birge Co., Inc.; 
David Bortin, Philadelphia, for Enterprise Wall Paper Mfg. Co.; Palmer & Serles, New 
York City, for United Wallpaper Inc.; Donavan, Leisure, Newton, Lumbard & Irvine, 
New York City, for all defendants. 


several answers to said complaints denying 
any violations of law; and the plaintiff and 
said defendants, by their respective attor- 
neys, having severally consented to the entry 
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Final Judgment 


Plaintiff, United States of America, having 
filed its complaint herein on June 18, 1948; 
the defendants herein having filed their 
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of this Final Judgment without the taking 
of any testimony, without trial or adjudica- 
tion of any issue of fact or of law and with- 
out admission by any party herein in respect 
of any such issue; 

Now, THEREFORE, IT 1S HEREBY ORDERED, 
ADJUDGED AND DECREED as follows: 


ARTICLE | 
[Defimtions] 


As used in this judgment: 


(1) “Institute” means the defendant The 
Wallpaper Institute, an unincorporated asso- 
ciation organized and existing under the 
laws of the State of New York, and having 
its principal place of business in New York, 
New York. 

(2) “Corporate Defendants” means the 
defendant Atlas Wallpaper Mills, Inc., a cor- 
poration organized and existing under the 
laws of the State of Illinois and having its 
principal place of business at Coal City, 
Illinois; the defendant The Birge Co., Inc., 
a corporation organized and existing under 
the laws of the State of New York and 
having its principal place of business at 
Buffalo, New York; the defendant J. C. 
Eisenhart Wallpaper Co., a corporation or- 
ganized and existing under the laws of the 
State of Pennsylvania and having its prin- 
cipal place of business at Hanover, Pennsyl- 
vania; the defendant Enterprise Wallpaper 
Mfg. Co., a corporation organized and exist- 
ing under the laws of the State of Pennsyl- 
vania and having its principal place of 
business at Penndel, Pennsylvania; the de- 
fendant Imperial Paper and Color Corp., a 
corporation organized and existing under 
the laws of the State of New York and 
having its principal place of business at 
Glens Falls, New York; the defendant The 
Prager Co., Inc., a corporation organized 
and existing under the laws of the State of 
New York and having its principal place of 
business at Worcester, Massachusetts; the 
defendant United Wallpaper, Inc., a cor- 
poration organized and existing under the 
laws of the State of Delaware and having 
its principal place of business at Chicago, 
Illinois; and the defendant York Wallpaper 
Co., a corporation organized and existing 
under the laws of the State of Pennsylvania 
and having its principal place of business at 
York, Pennsylvania. 
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ARTICLE II 
[Jurisdiction] 


This Court has jurisdiction of the sub- 
ject matter hereof and of the parties hereto. 
The complaint states a cause of action 
against the Institute and the corporate de- 
fendants under Section 1 of the Act of Con- 
gress of July 2, 1890, entitled “An Act to 
Protect Trade and Commerce Against Un- 
lawful Restraints and Monopolies,” com- 
monly known as the Sherman Act, and acts 
amendatory thereof and supplemental 
thereto. 


ARTICLE III 
[Scope of Provisions] 


Whenever reference is made herein to 
any corporate defendant, it shall be deemed 
to include such defendant, its subsidiaries 
and affiliates. The provisions of this judg- 
ment applicable to any defendant shall apply 
to such defendant, its subsidiaries, affiliates, 
successors, assigns, officers, directors, 
agents, employees and any other person act- 
ing or with authority to act under, through, 
or for such defendant. 


ARTICLE 1V 
[Price Fixing Enjotned] 


The corporate defendants and the In- 
stitute are hereby enjoined and restrained 
from agreeing, combining, or conspiring, or 
from performing or adhering to any agree- 
ment, understanding, or arrangement, di- 
rectly or indirectly with each other or with 
any other person with respect to wall paper, 


(1) To fix, establish, maintain, or control 
prices, discounts, or allowances for sale or 
resale to any third person, or terms or con- 
ditions of such sales or resales relating to 
prices, discounts, or allowances; 


(2) To urge, advise, or suggest prices, 
terms, or conditions for resale to paper- 
hangers or consumers; 


(3) To fix, establish, maintain, control, 
urge, advise, or suggest allowances or dis- 
counts to be granted to third persons for 
cash payment; or charges, allowances, or 
discounts to third persons in connection 
with: 

(a) The sale of types or patterns no 
longer in current demand; 
(b) Samples or sample books; 


(c) Purchases made during particular 
months or seasons of the year; 
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(d) Freight on shipments to customers 
of manufacturers; 


(e) Sales to wholesalers, paperhangers, 
or other classes of dealers. 


ARTICLE V 
[Quotas Prohibited] 


The corporate defendants and the Insti- 
tute are hereby enjoined and restrained from 
agreeing, combining, or conspiring, or from 
performing or adhering to any agreement, 
understanding, or arrangement, directly or 
indirectly with each other or with any other 
manufacturer with respect to wall paper, 

(1) To offer or not to offer for sale any 
designs at particular times or within partic- 
ular time intervals; 


(2) To produce or sell only, or not to 
produce or sell, any particular grade, style, 
or pattern of wall paper; 


(3) To fix, establish, maintain, or allo- 
cate quantities or quotas to be produced for 
the general market or sold to any third 
persons; 


(4) To refrain from manufacture, sale, or 
distribution. 
ARTICLE VI 


[Discrimination Prohibited] 


The corporation defendants are severally 
and jointly enjoined and restrained from: 

(1) Requiring or exerting pressure on any 
purchaser of wall paper to resell such wall 
paper at prices, discounts, or allowances or 
on terms or conditions relating to prices, 
discounts, or allowances determined by any 
defendant or anyone other than such pur- 
chaser for resale; 


(2) Refusing to sell, restricting the sale 
of, or discriminating in the sale of wall 
paper to any purchaser because of the prices, 
discounts, or allowances, or terms and con- 
ditions relating to the prices, discounts, or 
allowances at which such-purchaser pro- 
poses to resell or had sold such wall paper; 


(3) Disclosing, disseminating, or com- 
municating to any other person engaged in 
the manufacture, sale, or distribution of 
wall paper, or to any trade association of, 
or central agency for, persons so engaged 
any statistics or information relating to the 
manufacture, sale, or distribution of wall 
paper for the purpose or with the effect of 
initiating, promoting, or carrying on any 
acts or course of conduct prohibited by the 
provisions of Articles IV, V, VI, and VII 
of this Final Judgment. 
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ArticLe VII 
[Limitations on Association Activities] 


The Institute is hereby enjoined and re- 
strained from: 


(1) Collecting, soliciting, utilizing, dis- 
tributing, or disclosing statistics or other 
information, or sponsoring or encouraging 
any program or plan for collection, solicita- 
tion, utilization, distribution, or disclosure 
of statistics or other information, relating to 
prices, or costs or elements of costs in con- 
nection with the manufacture, sale, or dis- 
tribution of any grade, style, or pattern of 
wall paper. 

(2) Collecting, soliciting, utilizing, dis- 
tributing, or disclosing any other statistics 
or any other information, or sponsoring or 
encouraging any program or plan for col- 
lection, solicitation, utilization, distribution, 
or disclosure of any other statistics or any 
other information relating to the manufac- 
ture, sale, or distribution of wall paper, ex- 
cept where such statistics or other information 


(i) relate to past transactions; 
(ii) when distributed to members of 
The Wallpaper Institute, are also avail- 
able to the wall paper industry generally 
on a non-discriminatory basis (as between 
members and non-members); 
(iii) do not contain any supplemental 
or additional comments, analysis, recom- 
mendations or explanations having the 
purpose or effect of initiating, promoting, 
or carrying out any acts or course of con- 
duct prohibited by the provisions of 
Articles IV, V, VI, and VII of this Final 
Judgment; and 
(iv) are collected, solicited, utilized, dis- 
tributed, and disclosed in such a manner as 
not to disclose any data or information re- 
lating to individual members of individual 
transactions concerning the subjects to 
which the injunctions in Articles IV, V, 
and VI relate; 
The burden shall be on the defendants to 
zo forward with proof that the distribution 
or disclosure of any statistics or other in- 
formation, distributed or disclosed less than 
90 days after the last transaction or event 
to which they relate, is not prohibited by the 
provisions of this or the preceding section; 

(3) Urging, or systematically suggesting 
or advising, the utilization or employment 
of any particular cost accounting methods 
or system, or any organization or person 
for cost accounting purposes, or any method 
of freight equalization or other method of 
dealing with freight rates; 
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(4) Urging, suggesting, or advising any 
limitation whatsoever as to the amount of 
wall paper to be produced, distributed, or 
sold; 

(5) Urging, suggesting, or advising any 
course of action with respect to resale prices, 
charges, discounts, allowances, or other 
terms or conditions relating to prices, dis- 
counts, or allowances; 

(6) Urging, suggesting, or advising the 
adherence to or the adoption of any trade 
rule or practice with respect to times when 
new designs of wall paper should be offered. 


ARTICLE VIII 
[Rescission of Rules Required] 


(1) The Institute is hereby ordered and 
directed to take such action as may be nec- 
essary to rescind and make inoperative and 
of no effect its trade regulations ratified and 
adopted at the organization meeting of June 
28, 1935, together with all subsequent amend- 
ments, relating to terms, freight allowances, 
offer and sale of jobs, sample allowances 
and sample books, and shall report with re- 
spect to such action to the Attorney Gen- 
eral or the Assistant Attorney General in 
charge of the Antitrust Division within 60 
days from the date of this Final Judgment. 


(2) The Institute is hereby enjoined and 
restrained from hereafter adopting, requir- 
ing its members to adhere to, or enforcing 
any regulation or course of conduct for the 
purpose, or with the effect, of maintaining, 
reviving, or reinstating any trade regulation 
referred to in subsection (1) of this section 
or any regulation similar thereto. 


ARTICLE [X 


[Inspection and Compliance] 


For the purpose of securing compliance 
with this judgment, duly authorized repre- 
sentatives of the Department of Justice, 
shall upon written request of the Attorney 
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General or an Assistant Attorney General 
and on reasonable notice to any defendant, 
be permitted, subject to any legally recog- 
nized privilege (1) access during the office 
hours of said defendant to all books, ledgers, 
accounts, correspondence, memoranda and 
other records and documents in the posses- 
sion or under the control of said defendant 
relating to any matters contained in this 
judgment, and (2) subject to the reasonable 
convenience of said defendant and without 
restraint or interference from it to inter- 
view officers or employees of said defend- 
ant, who may have counsel present, regarding 
any such matters. For the purpose of 
securing compliance with this judgment any 
defendant upon the written request of the 
Attorney General or an Assistant Attorney 
General, shall submit such reports with 
respect to any of the matters contained in 
this judgment as from time to time may be 
necessary for the purpose of enforcement 
of this judgment. No information obtained 
by the means permitted by this article shall 
be divulged by any representative of the 
Department of Justice to any person other 
than a duly authorized representative of the 
Department of Justice, except in the course 
of legal proceedings to which the United 
States is a party for the purpose of securing 
compliance with this judgment or as other- 
wise required by law. 


ARTICLE X 
[Jurisdiction Retained | 


Jurisdiction is retained for the purpose 
of enabling any of the parties to this judg- 
ment to apply to the Court at any time for 
such further orders and directions as may 
be necessary or appropriate for the con- 
struction or carrying out of this judgment 
or for the modification or termination of any 
of the provisions thereof, and for the pur- 
pose of the enforcement of compliance there- 
with and the punishment of violations thereof. 


[| 62,643] Steve Chorak and Emma M. Chorak v. RKO Radio Pictures, Inc., et al. 
In the United States District Court for the Southern District of California, Central 


Division. Civil No. 8867-BH. May 15, 1950. 


Sherman Antitrust Act 


Motion Picture Industry—Clearances—Natural Bargaining Power of Individual 
Theatres.—The granting of clearances to a theatre operator’s competitors, causing a 
delay before the operator can obtain a new film for exhibition, is not unlawful as long 
as the period is not unreasonably long and no attempt is made to fix admission prices 
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at the same time. The granting of clearances increases the revenues obtainable from 
an early showing of a film, and as a consequence rentals of film for early showings are 
correspondingly higher. A theatre located in an area where attendances will in no event 
be as large as at competitor theatres, and which therefore cannot bargain as strongly, 
cannot object when first run privileges are given to those competitors and clearances are 
granted to increase the attractiveness of films shown by them. 


See the Sherman Act annotations, Vol., § 1220.192, 1220.273. 
For the plaintiff: Alfred C. Ackerson, Los Angeles, California. 


For the defendants: Mitchell, Silberberg & Knupp, and Leonard A. Kaufman, Los 
Angeles, for RKO Pictures, Inc., Columbia Pictures Corp., and Clasa-Mohme, Inc.; 
Freston & Files, and Eugene D. Williams, Los Angeles, for Warner Bros. Pictures 
Distributing Corp.; Wright & Garrett, Los Angeles, for Twentieth Century-Fox Film 
Corp.; Loeb & Loeb, Los Angeles, for Universal Film Exchanges, Inc., Loew's Inc., 
and Republic Pictures Corp.; O’Melveny & Myers, Los Angeles, for Paramount Pictures 
Inc.; Wright & Millikan, and Loyd Wright, Los Angeles, for United Artists Corp.; Sam 
Wolf, Arnold L. Leader, and Harold Kendis, Los Angeles, for Monogram Pictures of 
California; Benjamin & Kronick, Los Angeles, for Azteca Films, Inc.; Eugene D. Williams 


and W. B. Carman, Los Angeles, for the distributor defendants. 


BEN Harrison, Judge: [Digest] Plaintiffs 
Steve Chorak and Emma M. Chorak are 
the owners in joint tenancy of the Puente 
Theatre, Puente, California, within the 
Southern District of California. Plaintiffs 
have owned and operated the theatre con- 
tinuously since February 20, 1948. 


[Interstate Commerce Involved] 


The distributor defendants are engaged 
inter alia in the distribution of motion pic- 
ture film in interstate commerce throughout 
the United States. In connection with the 
various phases of the motion picture in- 
dustry involved in this action, each and 
every part thereof directly affects inter- 
state commerce. 


[Necessity of Clearances] 


The gross receipts received from the show- 
ing of pictures are usually greatest imme- 
diately after the date of their original 
release for exhibition purposes, and the 
drawing power of such pictures usually dim- 
inishes with the passage of time and the 
extent to which they are exhibited in a 
given area. The Court finds that a grant of 
clearance, when not accompanied by a fix- 
ing of minimum admission prices or not 
unduly extended as to area or duration, 
affords a fair protection of the interest of 
the licensee in the run granted to such li- 
censee without unreasonably interfering 
with the interest of the public. Clearance, 
reasonable as to time and area, is essential 
in the distribution and exhibition of motion 
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pictures and the practice is of proved utility 
in the motion picture industry and neces- 
sary for the reasonable conduct of the 
business. 

The availability established by each de- 
fendant distributing company for the Puente 
Theatre and the clearance granted by each 
distributor to the theatres in substantial 
competition with plaintiffs’ theatre was es- 
tablished by each distributor independently 
and without contract, agreement, combina- 
tion, conspiracy, or understanding, either 
express or implied, with any other distribu- 
tor defendant, or with any exhibitor defend- 
ant, and none of the availabilities established 
or the clearances granted were or are un- 
reasonable. 


[Revenues Prohibit Buying 
Earlier Run] 


The Puente Theatre is located in a small, 
rural, unincorporated community in which 
approximately 43 per cent of the residents 
within a one-mile radius are Spanish speak- 
ing, whereas the City of El Monte and the 
area around it, including the Five Points 
area, is a congested, urban area with a 
much smaller percentage of Spanish speak- 
ing members of the population. Plaintiffs’ 
theatre at Puente does not have the poten- 
tiality of grossing more than a fraction of 
the moneys that can be grossed by its com- 
petitors in the El Monte-Five Points area, 
and does not have the potentiality of paying 
more than a fraction of the film rentals 
that have been paid by its competitors for 
exhibition of the same pictures. 
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[No Unreasonable Delays] 


No feature pictures have been purposely 
or deliberately delayed by any of the dis- 
tributor defendants in their availability for 
exhibition at the Puente Theatre; any delays 
in the showing of particular pictures at that 
theatre have been because of the normal 
exigencies of the business or by reason of 
the policy or choice of plaintiff. 
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At the time the Puente Theatre was near- 
ing completion, the exhibitor defendants 
demanded protective clearance for their thea- 
tres against the threatened competition of 
the Puente Theatre, from all the distributor 
defendants serving the theatre. Such actions 
on the part of the exhibitor defendants were 
the normal and natural acts of business 
men in protecting their established business 
interests from new competition in the area. 


[ 62,644] Florence B. Bigelow, Marion B. Koerber, John E. Bloom and William C. 
Bloom v. Twentieth Century-Fox Film Corp. and Illinois-United Artists Theatre Co. 


In the United States Court of Appeals for the Seventh Circuit. 


No. 10044. June 8, 1950. 


October Term, 1949. 


Appeal from the United States District Court for the Northern District of Illinois, 


Affirmed. 


Eastern Division. 
Sherman Antitrust Act 


Motion Picture Industry—Final Decrees—Modification When Objected to by Party. 
—When a decree has been entered, the court cannot modify the decree without a showing 
that there exists a change in conditions which was not foreseeable at the time the decree 
was originally entered. The mere fact that the decree is entered by consent of the parties 
does not prevent its modification later even against the objection of one of the parties. 


See the Sherman Act annotations, Vol. 1, § 1650.275. 


Motion Picture Industry—Final Decrees—Discretion to Suspend Arbitrary Restric- 
tions.—A decree which in view of a total situation prohibits some activities which indi- 
vidually might be lawful, and which sets arbitrary time or area restrictions upon privileges 
which are quasi-monopolistic in nature, must in its enforcement by the court permit the 
exercise of discretion by the court in determining whether in some situations the arbitrary 
standards are unreasonable and should be suspended. Such a suspension of arbitrary 
restrictions does not constitute a modification of the decree, but is the exercise of a power 
inherently reserved to the court in the decree itself. 


See the Sherman Act annotations, Vol. 1, § 1650.275. 
For the plaintiffs: Thomas C. McConnell, Chicago, Illinois. 


For the defendants: Francis E. Matthews, John F. Caskey, Robert W. Bergstrom, 
Barnet Hodes, Louis M. Mantynband, and LeRoy R. Krein, all of Chicago. 


Before Major, Chief Judge, Durry and FINNEGAN, Circuit Judges. 


[Nature of Suit] 


Major, Chief Judge: Plaintiffs appeal 
from an order entered October 6, 1949, 
permitting the motion picture, “Come to 
the Stable,” to be exhibited in the United 
Artists Theatre, operated by defendant 
Balaban & Katz Corporation, for a period 
of eight weeks on an exclusive first run. 
The petition upon which the order was 
entered was filed by Illinois-United Artists 
Theatre Company, a Delaware corporation, 
but upon a showing that it had no property 
interest in pictures played in the United 
Artists Theatre, defendant Twentieth Cen- 
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tury-Fox Film Corporation joined in the 
petition. 


[Previous Court Proceedings] 


The instant controversy is an aftermath 
of a suit instituted by the plaintiffs under 
the Sherman Antitrust Act for an injunc- 
tion and the recovery of treble damages. 
The gist uf the complaint was that by rea- 
son of a conspiracy among the defendants 
plaintitts were prevented from securing pic- 
tures for exhibition in their theatre until 
after the preferred exhibitors had been able 
to show them in the earlier and more de- 
sirable runs, and that as a result plaintiffs 
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had been discriminated against in the dis- 
tribution of feature films in favor of com- 
peting theatres owned or controlled by some 
of the defendants. In that suit a jury re- 
turned a verdict for $120,000 in plaintiffs’ 
favor, and thereupon the trial court gave 
judgment for treble that amount. The mat- 
ter of enjoining the defendants was reserved 
for future action. 


Upon appeal, this court affirmed the find- 
ing of conspiracy alleged in the complaint 
but reversed on the question of damages. 
150 F. 2d 877. Upon certiorari, the Supreme 
Court affirmed the judgment of the trial 
court both upon the finding of conspiracy 
and the award of damages. 327 U. S. 251. 
The cause was remanded to the trial court, 
whereupon plaintiffs filed a supplemental 
complaint in which they prayed for equitable 
relief. On October 16, 1946, the District 
Court entered a decree enjoining the de- 
fendants from engaging in numerous desig- 
nated activities designed to terminate and 
prohibit a continuation of the conspiracy. 
With the exception of one provision which 
was ordered modified, this decree was af- 
firmed by this court. 162 F. 2d 520. Sub- 
sequently, the lower court adjudged one of 
the defendants, RKO Radio Pictures, Inc., 
guilty of contempt in violation of the decree, 
which was also affirmed by this court. 170 
F. 2d 783. 

We need not enter any detailed narration 
of the facts giving rise to and involved in 
this prolonged litigation. They are fully 
revealed in the previous opinions of this 
and the Supreme Court. It is pertinent 
perhaps to note that all the proceedings 
from their inception, including that which 
culminated in the order appealed from, have 
been heard and decided by a single Judge, 
namely, Honorable Michael L. Igoe. 


The court below made no findings of fact 
other than those contained in a memorandum 
opinion wherein it is stated: 


“The evidence indicated that ‘Come to 
the Stable’ is a story conveying a message 
of religious significance, and that a run 
of more than two weeks is needed to 
establish the character of the film, an 
achievement which should also be of bene- 
fit to the outlying theatres. 


“At the time the decree was entered, 
the possibility was contemplated that 
under certain circumstances, outstanding 
motion pictures might be presented for 
more than two weeks. I believe that 
‘Come to the Stable’ is such a picture 
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and that an extended first run would not 
conflict with the decree, While there can 
be no doubt that the petitioner is inter- 
ested in the commercial success of the 
picture, that concern does not affect my 
conclusion that the motion picture is one 
of unusual character justifying special 
allowances under the decree. ‘Come to 
the Stable’ may therefore be exhibited in 
the United Artists Theatre for a period 
of eight weeks, on an exclusive first run.” 


[Deny Right to Modify Decree] 


Plaintiffs contend that the court was with- 
out jurisdiction to modify its decree of 
October 16, 1946, and that in any event 
it was without power or authority so to do. 
Defendants argue to the contrary and fur- 
ther contend that a proper construction of 
the decree gives the court a discretionary 
power under its duty to execute and enforce 
the decree. It may be noted that the decree 
provides “That jurisdiction of this case shall 
be and it is hereby retained for the purpose 
of enforcing and modifying this decree.” 


Both sides lay much stress upon the deci- 
sion in United States v. Swift & Co. et al., 
286 U. S. 106. That case immediately dis- 
pels any contention that the court in the 
instant matter was without jurisdiction, In 
the Swift case the court stated (page 114): 
“We are not doubtful of the power of a 
court of equity to modify an injunction in 
adaptation to changed conditions though it 
was entered by consent. * * * A continuing 
decree of injunction directed to events to 
come is subject always to adaptation as 
events may shape the need.” There, it was 
held, however, that the court was without 
power to modify the injunction in the ab- 
sence of a proper showing of changed con- 
ditions not readily foreseeable at the time 
the decree was entered. As to the power of 
the court in the instant matter to modify, 
we think the same reasoning must be ap- 
plied. In our judgment, there was neither 
sufficient allegation nor showing which would 
authorize the court to modify its decree. 
The main argument of defendants on this 
score is that the defendant Twentieth Cen- 
tury-Fox Film Corporation in complying 
with the decree has adopted a completely 
different method of distributing pictures in 
the Chicago area. This evidently 1s not a 
changed condition within the holding of 
the Supreme Court in the Swift case. There, 
referring to the decree, the court stated 
(page 116): “It did not say that the privi- 
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lege to deal in groceries should be with- 
drawn for a limited time, or until the 
combination in respect of meats had been 
effectually broken up. It said that the privi- 
lege should be renounced forever, and this 
whether the units within the combination 
were acting collectively or singly. The com- 
bination was to be disintegrated, but relief 
was not to stop with that.” 


[Present Order Not Modification] 


We need not, however, further labor the 
point as to the court’s power to modify its 
decree for the reason that in our judgment 
the order under attack cannot be regarded 
as a modification. The decree remains just 
as it was and its validity is not now open to 
attack. The important and controlling ques- 
tion is whether the court had any discre- 
tionary power to permit a limited suspension 
of a single provision of the decree upon the 
application of a party to whom it was di- 
rected. And this involves a construction or 
interpretation of the relevant portions of 
the decree. 


The material provision is contained in 
paragraph VII, wherein the defendants are 
enjoined “from delaying the exhibition of 
any motion picture in the Chicago Exchange 
territory by permitting a run of such pic- 
ture longer than two weeks on a first run in 
a theatre owned, leased or operated by any 
defendant or for a run longer than one week 
on any subsequent run of such picture in a 
theatre owned, leased or operated by any 
defendant or by creating dead or waiting 
time between the conclusion of the first run 
of a picture in any such theatre in such ter- 
ritory and the next succeeding run of said 
picture or from permitting move-overs in 
the same run of a picture from one theatre 
owned, leased or operated by any defendant 
to another such theatre or from preparing, 
publishing, adopting, enforcing or attempt- 
ing to enforce any uniform plan, system or 
schedule of release or clearance with the in- 
tent, for the purpose or with the effect of 
accomplishing the performance of any of the 
acts enjoined in the foregoing paragraph V 
hereof.” (We have italicized the phrases 
of this provision material to the question 
before us.) 


Plaintiffs argue that this provision is plain 
and unambiguous and, therefore, definitely 
and certainly fixed the rights of the parties, 
The validity of the argument that the court 
was without power to grant the permission 
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under attack is dependent upon the sound- 
ness of this premise. Defendants contend 
that the injunction against a first run of 
more than two weeks is limited or qualified 
by the phrase, “with the intent, for the pur- 
pose or with the effect of accomplishing the 
performance of any of the acts enjoined in 
the foregoing paragraph V hereof.” More 
specifically, it is contended that the last 
phrase of paragraph VII (above quoted) is 
applicable to all the acts enjoined in said 
paragraph, while plaintiffs contend that it 
is only applicable to the enjoined act which 
it immediately follows. Defendants’ gram- 
matical construction of this provision finds 
support in Porto Rico Railway, Light & Power 
Co. v. Mor, 253 U. S. 345, 348, wherein the 
court stated, “When several words are fol- 
lowed by a clause which is applicable as 
much to the first and other words as to the 
last, the natural construction of the language 
demands that the clause be read as appli- 
cable to all.” 


[Discretionary Power Found] 


In the view which we take of the language 
employed in paragraph VII, we doubt if it 
was the intent or purpose to make the inhi- 
bitions therein contained absolute and final. 
Their continuing existence apparently was 
made dependent upon the injunctive provi- 
sions of paragraph V, which enjoined the 
defendants from preventing plaintiffs from 
obtaining suitable pictures on desirable runs, 
free of unreasonable clearances and of any 
conditioning of license contracts and of fix- 
ing admission prices. Under this construc- 
tion of paragraph VII, it would seem that 
the court, consistent with its duty to enforce 
the decree, was vested with the discretion- 
ary power to determine if the running of a 
picture for a longer period than two weeks 
would impinge upon the rights of the plain- 
tiffs, protection for which was accorded by 
paragraph V. 

This construction of the decree is con- 
vincingly supported by the record. As 
plaintiffs say in their brief, “The issue, we sub- 
mit, must be viewed not only on the suffi- 
ciency of the petition itself and the proof 
in support of the same but against the back- 
ground of what has occurred in the District 
Court both prior and subsequent to the 
entry of the injunction.” When the decree 
was being considered by the court, counsel 
for the plaintiffs stated, “If they come in 
and show your Honor that they are not 
holding back any product by extended runs 
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in the Loop, and that is what the decree says, 
only when they use that monopoly to hold 
it back and keep it away from us are they 
enjoined, if they can show that they are not 
holding it back by that practice a monopoly 
they certainly have nothing to fear as to a 
charge of contempt in this case.” And in 
the same argument, in response to the court’s 
inquiry as to what wrong could be done by 
permitting a long run in a downtown the- 
atre of a fine, artistic production, counsel 
for plaintiffs stated, “In that particular case, 
if they can come in and show in a particular 
instance there, a picture is being put in that 
position merely on the merits of the picture, 
and that they are not using that as a means 
or device to hold back the product, I do not 
think that they would be adjudged in con- 
tempt of court.” 

Moreover, plaintiffs themselves, on May 
14, 1948, filed a petition to “modify and clar- 
ify the decree.” Relying upon the reserva- 
tion of jurisdiction contained in paragraph 
XI of the decree, it was requested “that the 
language of said decree be modified and 
clarified in certain respects in order to avoid 
further controversy with defendants over 
the meaning thereof,” and, referring to the 
argument made prior to the entry of the de- 
cree, that ‘‘counsel for petitioners stated in 
open court that Sec. XI of the decree would 
in the future afford this Court the oppor- 
tunity to modify its decree to conform to the 
provisions of the decision of the Supreme 
Court of the United States in the Paramount 
case.” In other words, plaintiffs’ counsel at 
the time the decree was entered urged upon 
the court that it was retaining jurisdiction 
to modify the decree in accordance with the 
views which the Supreme Court might ex- 
press in the Paramount case then pending 
in the Supreme Court, which was later de- 
cided May 3, 1948. And it was argued that 
the court should retain this power so as to 
“effectuate the intent of this court.” In 
contrast to plaintiffs’ position at that time 
as to the court’s power relative to its decree, 
it is now urged not only that the court is 
without power but that neither the intent 
of the court nor the parties is material other 
than as shown by the express language of 
the decree. 


[Discretionary Power Previously Admitted by 
Plaintiff | 


In the interim between the entry of the 
decree and the order involved in the instant 
appeal, a number of petitions requesting per- 
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mission for an extended Loop run of certain 
pictures were filed. The proceedings had 
thereon are contained in the instant record. 
The permission thus sought was in some 
instances denied and in others allowed. Even 
a summary of such proceedings would per- 
haps serve no useful purpose. We shall only 
refer to a petition filed October 5, 1948 by 
Twentieth Century-Fox Film Corporation, 
asking for an extended run for the picture, 
“The Snake Pit,” and a petition filed by 
Universal Film Exchanges, Inc., for an ex- 
tended run of the picture, “Hamlet,” both of 
which were allowed. The proceedings on 
these petitions are enlightening as showing 
the position which counsel for the plaintiffs 
then took regarding the decree of October 
16, 1946. There, counsel stated to the court, 
“These petitions of course are addressed to 
the discretion of the court,” and, referring 
to the decree, stated, ‘““As I remember it, 
your Honor had in mind, as I recall it, that 
if there was some exceptional picture, and 
the thing we were talking about at the time 
was Bing Crosby’s picture, ‘Going My Way,’ 
which was good entertainment and which 
everybody enjoyed and which was having a 
good run, I believe, at the Woods Theater 
at the time—whether or not in that situa- 
tion, brought to the attention of the Court, 
there could not be some exception made. 
In deference to your Honor’s opinion and 
without any reservation at all resting in your 
Honor’s judgment of whether your discre- 
tion should be exercised in a given situa- 
tion, I have come to the position that that 
is a matter which your Honor should deter- 
mine, but with this qualification: * * * .” 
The qualification which counsel stated was 
not directed at the lack of discretionary 
power in the court but that such power 
should be cautiously exercised. 


The court allowed the request then made 
and in doing so among other things stated, 
“The decree that was entered here I think 
destroyed the real evil in connection with 
the practice about which Mr. McConnell’s 
client complained. * * * At the time that 
decree was framed, upon which this argu- 
ment had been conducted, a suggestion arose 
as to whether or not a definite and a cer- 
tain time beyond which first runs could not 
be carried on in the Loop would be a rea- 
sonable article or part of that decree. * * * 
At the time this decree was framed, I said 
that very point arose, as to what-should be 
the length of runs permitted the first show- 
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ing of pictures in the Loop. Two weeks was 
arbitrarily set. * * * It is not only hard, it 
is impossible to make any definite, certain 
rule that will control all the activities of any 
industry, particularly an industry with so 
many complex problems as the motion pic- 
ture industry. So now we are met again 
with the situation as to what is the thing 
that is reasonable under the circumstances 
which have been presented in this hearing.” 


It appears plain that a two-week period 
was not arrived at by any magic formula or 
scientific process. Such time was, as Judge 
Igoe stated, arbitrarily fixed. Such period 
no doubt could have as well been fixed at a 
shorter or longer term. Thus, it seems plain 
that both the court and plaintiffs’ counsel 
understood both at the time the decree was 
entered and subsequently that the court was 
vested with a discretion to permit the run 
of a Loop picture for a longer period than 
that designated in the decree. 


[“Intent’ Clause Generally Applicable] 


In this court counsel for plaintiffs, as to 
the meaning and effect of paragraph VII, 
among other things stated, “It should be 
noted at the outset that none of these acts 
is enjoined except when done ‘with the in- 
tent, for the purpose or with the effect of 
accomplishing the performance of any of the 
acts enjoined in the foregoing paragraph 
V hereof.’”” Now it is contended, as we 
have heretofore shown, that the injunction 
in paragraph VII against a first run of 
longer than two weeks is not dependent 
upon or qualified in any manner by the pro- 
visions of paragraph V. It is true, as pointed 
out by plaintiffs, that the defendant Balaban 
& Katz in this court, on appeal from the 
decree, stated, “The effect of this provision 
is to prohibit B&K and RKO from exhibit- 
ing any picture for a period of more than 
two weeks on first run.” We assume what 
we think the fact to be, that it was then 
urged upon this court that the inhibition 
contained in paragraph VII was unquali- 
fied. Relevant to this particular point, this 
court made no specific ruling on the oppor- 
ing theories advanced as to the meaning of 
paragraph VII. The fact, however, that we 
affirmed the decree indicates that we em- 
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braced plaintiffs’ interpretation and rejected 
that of defendants. 


It is, therefore, our view that the action 
of the court did not result in a modification 
or alteration of its decree so as to bring its 
action within the condemnation of Umited 
States v. Surft, supra. That the decree is 
susceptible of an interpretation which lodges 
in the court a discretionary power can hardly 
be doubted, and that the court upon the en- 
try of the decree, as well as counsel for the 
plaintiffs, both at that time and subsequently, 
so understood, is equally plain. We recog- 
nize, as pointed out by the plaintiffs, that 
numerous applications for permission such 
as was granted in the instant case imposes 
an onerous burden upon the court and per- 
haps a hardship upon the plaintiffs by rea- 
son of the continuing litigation resulting 
therefrom. But that court, as this, must ap- 
praise the situation as it is and not as plain- 
tiffs now think it should be. We cannot 
assume for the purpose of establishing a 
precedent favorable to plaintiffs that the 
court will not in the future, as it has in the 
past, exercise its discretion in a manner to 
protect the rights of the plaintiffs, estab- 
lished only as a result of long and expensive 
litigation. 

In conclusion, we think it appropriate to 
quote from plaintiffs’ brief a statement com- 
plimentary to Judge Igoe but which at the 
same time reflects credit upon plaintiffs’ coun- 
sel. The statement is as follows: “‘ * * * 
we concede that Judge Igoe has acted through- 
out this litigation in conformity with the 
highest traditions of the Federal judiciary. 
If the jurisdiction assumed is warranted 
here, we do not believe there is any judge 
better qualified to pass on these applications. 
Further, we believe Judge Igoe has assumed 
this jurisdiction because he has felt that the 
original decree had to draw arbitrary time 
limits on a first run which, in certain in- 
stances, standing alone, would of necessity 
appear harsh and inequitable. We have no 
criticism of this attitude in so far as the 
equities could be limited to a particular sit- 
uation.” 


The order appealed from is 
AFFIRMED. 
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[| 62,645] Wisconsin v. Golden Guernsey Dairy Cooperative et al. 


In the Supreme Court of the State of Wisconsin. August Term, 1949. No. 35. Filed 


June 6, 1950. 


Appeal from an order of the Circuit Court for Milwaukee County, Orro H. BreIDEN- 
BACH, Judge. Affirmed. 


Wisconsin Trusts and Monopolies Law 


‘ Price Fixing—Sufficiency of Complaint—Inference of Agreement from Simultaneity of 
Price Changes.—Simultaneous action of several dairies in making identical price changes is 
a phenomenon which reasonable men would suspect to be the result of an agreement, and 
therefore a complaint which alleges a meeting of the dairy businesses and also alleges 
uniformity of price, both of which may have perfectly legal explanations, may still state a 
ay cause of action against the dairies when the inference is given as the basis for the 
charge. 


See the State Laws annotations, Vol. 2, J 8955. 


Joinder of Defendants—Common Basis for Action—Different Forms of Relief Avail- 
able.—It does not constitute a misjoinder to try together various defendants merely because 
the same remedies and punishments are not available against all of them, or because 
different statutes must be used as bases for actions against different defendants. So long 
as the offense charged is a single offense, participated in by all, the single wrong gives rise 
to a single right in the plaintiff, and the unified nature of the action is not altered by 


limitations upon the relief available against the defendants individually. 
See the State Laws annotations, Vol. 2, J 8955. 
Affirming an order of the Circuit Court reported at {] 62,534. 


[Complaint Claimed Insufficient] 


The defendants and appellants are seven 
domestic corporations, two foreign corpora- 
tions and two individuals, co-partners. To- 
gether they sell and distribute ninety-four 
per cent of the fluid milk used in Milwaukee 
county. There is only one other distributor 
of this commodity in the county. On July 
30, 1948 the state began an action against 
all the defendants for violations of sec. 
133.01, Stats. of 1947. They moved to have 
the complaint made more definite and cer- 
tain, it was so ordered and the state served 
an amended complaint May 6, 1949 to which 
the defendants severally demurred. On De- 
cember 13, 1949 the trial court overruled 
the demurrers and the defendants have ap- 
pealed. All the demurrers specified as 
grounds of objection that it appears upon 
the face of the complaint that it does not 
state facts sufficient to constitute a cause 
of action and that several causes of action 
have been improperly united. All the de- 
murrers except those of Blochowiak Dairy 
Company and Dairy Distributors, Inc., Co- 
operative also specified that the statutes 
under which the action is brought or relief 
demanded violate the state or federal con- 
stitutions, or both, in that they deprive the 
demurring defendant of property without 
due process of law, deny it the equal protec- 
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tion of the laws, impose upon it unusual and 
excessive punishment and impose an unrea- 
sonable burden upon interstate commerce. 


[Statutory Penalties] 
Sec. 133.01, Stats. of 1947 is as follows: 


“Unlawful contracts; conspiracies. (1) 
Every contract or combination in the 
nature of a trust or conspiracy in restraint 
of trade or commerce is hereby declared 
illegal. Every combination, conspiracy, 
trust, pool, agreement or contract intended 
to restrain or prevent competition in the 
supply or price of any article or com- 
modity in general use in this state, to be 
produced or sold therein or constituting 
a subject of trade or commerce therein, 
or which combination, conspiracy, trust, 
pool, agreement or contract shall in any 
manner control the price of any such arti- 
cle or commodity, fix the price thereof, 
limit or fix the amount or quantity there- 
of to be manufactured, mined, produced 
or sold in this state, or fix any standard 
or figure in which its price to the public 
shall be in any manner controlled or es- 
tablished, is hereby declared an illegal 
restraint of trade. Every person, corpo- 
ration, copartnership, trustee or associa- 
tion who shall either as principal or agent 
become a party to any contract, combina- 
tion, conspiracy, trust, pool or agreement 
herein declared unlawful or declared to be 
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in restraint of trade, or who shall combine 
or conspire with any other person, corpo- 
ration, copartnership, association or trus- 
tee to monopolize or attempt to monopolize 
any part of the trade or commerce in this 
state shall forfeit for each such offense 
not less than $100 nor more than $5,000. 
Any such person, corporation, copartner- 
ship, trustee or association shall also be 
liable to any person transacting or doing 
business in this state for all damages he 
may sustain by reason of the doing of any- 
thing forbidden by this section. As used 
in this section, the words ‘article or com- 
modity in general use in this state’ shall 
include newspapers, magazines, periodicals, 
and advertising, including radio advertis- 
ing. Nothing in this section or section 
133.21 shall be construed as abridging the 
liberty of speech or of the press guaran- 
teed by article I, section 3, of the consti- 
tution. 


“(2) It shall be the duty of the attorney- 
general to enforce the provisions of this 
section and to bring an action for the re- 
covery of the forfeiture herein provided 
for, whenever complaint shall be made to 
him and evidence produced which shall 
satisfy him that there has been any 
violation thereof. The several district attor- 
neys shall, upon the advice of the attorney- 
general, who may appear as counsel in 
any such case, institute such actions or 
proceedings as he shall deem necessary 
to recover any forfeiture incurred on ac- 
count of the violation of any of the pro- 
visions of this chapter.” 


[Conspiracy in Milk Alleged] 


The portions of the complaint material 


upon this appeal are as follows: 


“XII. (a) That between the first day of 
January, 1947, the exact date being un- 
known to the plaintiff, and continuing 
thereafter to the date of the filing of this 
complaint, in the city of Milwaukee, Mil- 
waukee County, Wisconsin, the defendants 
above named entered into and ever since 
have engaged in a continuing and unlaw- 
ful combination and conspiracy intended 
to restrain competition in the retail and 
wholesale price of fluid milk sold and dis- 
tributed by them in Milwaukee County, 
Wisconsin; that said combination and 
conspiracy did control and fix the prices 
of said commodity and did illegally re- 
strain commerce and trade within Mil- 
waukee County, Wisconsin, in violation of 
the provisions of Section 133.01 of the 
statutes of the State of Wisconsin for the 
year 1947;” 


(b) (The defendant corporations and 
their representatives named and identified.) 
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“XIII. That the aforesaid combination 
and conspiracy was entered into orally and 
has consisted solely of a continuing oral 
agreement and concert of action, the sub- 
stantial terms of which have been: 


“(a) That the defendants would charge 
uniform and non-competitive retail and 
wholesale prices for the fluid milk sold by 
them in Milwaukee County, Wisconsin; 


“(b) That before changing the prices 
charged by them for said fluid milk, the 
defendants would orally notify one an- 
other of the amount and date of any in- 
tended price change with the purpose of 
preventing price competition among them 
and of fixing and maintaining uniform 
prices for the fluid milk sold by them in 
Milwaukee County, Wisconsin; 


“(c) That said combination, conspiracy 
and agreement is to be implied wholly 
from the conduct of the defendants in 
Milwaukee County, Wisconsin, in that, 
before changing the prices charged for 
the sale of fluid milk sold and delivered 
by them in Milwaukee County, Wisconsin, 
as more particularly alleged in paragraph 
XIV of this complaint, they held and at- 
tended meetings where they discussed, so 
far as is known to the plaintiff, the mate- 
rial, bottling, and distribution costs of 
such fluid milk; in that, soon after such 
meetings, the defendants orally notified 
one another of their intention, and at the 
same time ascertained the intention of 
such others, to increase the resale price of 
such fluid milk, specifying the amount and 
effective date of such intended price in- 
crease; and in that, the defendants did in 
fact put into effect such uniform price 
increases in the amount and on or about 
the date intended by them. 

“XIV. That said defendants, combining 
and conspiring among themselves, did re- 
strain commerce and competition and did 
control and fix the price of fluid milk sold 
and distributed by them in Milwaukee 
County, Wisconsin, from the period be- 
ginning on or about November 1, 1947 
and continuing up to the date of the filing 
of this complaint by doing only the fol- 
lowing acts resulting in the following 
agreements only, so far as is known to the 
plaintiff :” 

(To charge and actually charging non- 
competitive prices in the sale of fluid 
milk.) 

[O pinion] 

Brown, J.: The complaint to which the 
defendants have severally demurred and 
which is now here for review alleged that 
the defendants in violation of the provisions 
of sec. 133.01, Stats. of 1947, illegally com- 
bined and conspired with intent to restrain 
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competition in the retail and wholesale 
price of fluid milk in Milwaukee county, 
and by such combination and conspiracy 
actually did restrain competition and fixed 
and controlled the price of such milk. It 
further alleged that the combination and 
conspiracy consisted of an oral agreement 
among the defendants, entered into at a 
date unknown and continuing to the present, 
to charge non-competitive prices and to 
notify one another of the amount and date 
of any prospective change in price in order 
to prevent competition and to fix and main- 
tain uniform prices. It further alleged that 
such combination, conspiracy and agree- 
ment is to be implied wholly from the con- 
duct of the defendants in that during October 
1947 their representatives held a meeting at 
which they discussed the costs of providing 
fluid milk to the consumer; that shortly 
thereafter oral conversations took place be- 
tween the several defendants wherein each 
assured the others and was assured by them 
of the intention of each to raise the price 
of its milk to a certain figure on a certain 
date; and that on November 1, 2 and 3, 
1947, all the defendants offered their milk 
for sale at an identical increased price; and 
on December 30, 1947, a like meeting was 
held, followed by like conversations, fol- 
lowed in turn on January 1, 1948 by a simul- 
taneous increase of one cent per quart for 
the milk of each defendant. The complaint 
further charged that the defendants threat- 
ened to and would continue such illegal 
practices unless restrained and it demanded: 
(1) that each defendant, except for one co- 
partner who had attained immunity, be ad- 
judged liable to the plaintiff for $5,000, 
which is the maximum forfeiture provided 
for violation of sec. 133.01, Stats.; (2) that 
each defendant be enjoined from further 
violation in the respects complained of; (3) 
that the corporate charters of those de- 
fendants which are Wisconsin corporations 
be cancelled and annulled, and (4) that the 
licenses permitting those defendants which 
are foreign corporations to do business in 
Wisconsin be cancelled and annulled. 


[Activities Argued to Be Lawful] 


Defendants submit that the complaint 
does not allege that either in the meetings 
or in the subsequent individual exchanges 
of information did they agree upon prices 
to be charged or agree to adhere to such 
prices as were announced; that the things 
which the complaint says the defendants did 
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were lawful things which do not constitute 
a sufficient basis for inferring that an unlaw- 
ful agreement existed; and unless an un- 
lawful agreement exists there can be no 
unlawful conspiracy. The defendants con- 
cede that an unlawful agreement, which 
they say is the essence of conspiracy or un- 
lawful combination, may be established by 
implication from the acts and conduct of the 
parties but they urge that the unlawful 
agreement which the complaint alleges is a 
conclusion without force or effect because it 
may not legitimately be inferred from the 
so-called lawful events which are pleaded; 
hence, the conclusion of agreement being 
invalid, no allegation of agreement remains 
and the complaint has failed to state a cause 
of action. 


[Simultaneity of Action Relied Upon] 


It is true that the complaint does not 
specifically allege that the defendants agreed 
upon the fixing or the maintenance of prices 
at either the meetings of the group or in the 
individual discussions. It does not say pre- 
cisely when the agreement was made but 
it says there was and continues to be one 
whose existence is to be implied from the 
facts that the defendants first conferred and 
then unanimously and simultaneously per- 
formed identical acts, and this sequence oc- 
curred not only once but twice. While it is 
possible that the uniform behavior of the 
defendants may be attributed to some other 
stimulus, we think that reasonable men ob- 
serving the repeated phenomenon of ostensible 
competitors, so diverse in size and organi- 
zation, suddenly reacting in an identical 
manner would, until the reaction was other- 
wise explained, conclude that the uniformity 
was the result of agreement; in other words, 
that under such circumstances the concerted 
action implied an agreement so to act. De- 
fendants cite authority that competitors may 
lawfully exchange information on the ex- 
pense of doing business and may lawfully 
inform each other of projected price changes, 
and they argue that the existence of an un- 
lawful agreement may not be implied from 
lawful acts. There is, of course, present 
here the further factor of the concerted 
price action. If fixing prices was not illegal 
we do not think that the defendants, them- 
selves, would have any difficulty in seeing 
that an agreement to fix them was quite 
clearly and fairly to be implied from the 
sequence of consultation and price action 
which the complaint alleges. That implica- 
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tion is not changed at all by the view which 
the law takes of the legality of the agree- 
ment. 


[Cause of Action Sufficiently Stated] 


We conclude that the allegations of the 
complaint set forth facts sufficient to con- 
stitute a cause of action. 


[Different Penalties Asked Against 
Various Defendants | 


The defendants further demur on the 
ground that the complaint improperly unites 
several causes of action which are variously 
legal and equitable, based on different stat- 
utes to be enforced in different manners and 
which do not affect all the defendants alike. 
As an original proposition this objection had 
merit, as shown by the dissenting opinions 
of two learned justices in the case of State 
v. P. Lorillard Co. (1923), 181 Wis. 347, 193 
N. W. 613, but the decision of this court 
was to the contrary. That authority has 
been consistently followed and applied ever 
since by this court in anti-trust actions and 
we think is controlling here. The defendants 
in the Lorillard case were domestic and 
foreign corporations and the relief de- 
manded by the complaint was injunction of 
future violations, cancelation of the charters 
of the Wisconsin corporations, ouster of 
the foreign corporations, and money for- 
feitures by all, which are exactly the de- 
mands of the present complaint, except that 
it recognizes the immunity of one partner 
to the demand for money forfeiture. Al- 
though in the Lorillard case we were aware 
that it was necessary to rely upon different 
statutes to obtain the different forms of re- 
lief demanded by the complaint, we then 
held (181 Wis. at page 366) 

“The delict of the defendants is the 
conspiracy alleged and their acts in its 
execution. The primary right and duty of 
the state and the wrong of the defendants 
constitute the cause of action, and we re- 
gard it as one cause of action, although as 
incidental to it there may be different 
forms of relief as against the different 
defendants. 

“Hence it is our conclusion that there 
is no misjoinder of causes of action.” 
Counsel have attempted to distinguish the 

Lorillard case from the one now before us 
but we do not consider that they have suc- 
ceeded in any material respect and upon its 
authority the present complaint is likewise 
sustained against their objection of mis- 
joinder of causes of action. 
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[Constitutionality Upheld] 


All of the defendants but two demurred 
on the ground that the complaint failed to 
state a cause of action because, as they say, 
the statutes upon which liability is predi- 
cated or penalties provided are unconstitu- 
tional. First, they submit, sections 133.01, 
133.21 and 226.07 so vaguely describe the 
offenses that to enforce them would de- 
prive the defendants of their property with- 
out due process of law. Sec. 133.01 has been 
set out supra. Sec. 133.21, Stats. provides 
that when it has been proved that a do- 
mestic corporation has entered into a com- 
bination or agreement intended to restrain 
or prevent competition, etc. it shall have its 
charter annulled. Sec. 226.07, Stats. requires 
the annullment of the license to do business 
in this state of any foreign corporation so 
offending. In the Lorillard case we held that 
sec. 133.01, Stats., then known as sec. 1747e, 
Stats., was sufficiently definite in its pro- 
hibitions to satisfy the requirements of con- 
stitutionality, and as it is the same conduct 
which is proscribed by secs. 133.21 and 226.07 
the same rule must apply to them. The de- 
murrers were properly overruled in this re- 
spect. 

The same defendants also contend that 
the penalties provided by secs. 133.21, 133.23, 
226.07 and 226.09, Stats. are unconstitutional 
because they fail to provide sufficient means 
for their execution. These are the statutes 
requiring the revocation of charters and li- 
censes and directing the attorney general to 
bring actions for that purpose. The learned 
trial court did not think it necessary to con- 
sider these sections upon demurrer and, in- 
deed, before judgment has been obtained it 
may be somewhat premature to speculate 
upon the constitutionality of the means 
which the trial court may adopt to imple- 
ment its judgment if the plaintiff should 
prevail. However, in view of the defend- 
ants’ argument that the sections are uncon- 
stitutional because not sufficiently precise in 
directing the methods to be used by the 
court after judgment it is not inappropriate 
to say that, because the legislature has not 
prescribed the various steps to be taken in 
making a judgment of revocation or ouster 
effective, in our view the statutes command- 
ing such penalties are not automatically 
unconstitutional and void. Courts are accus- 
tomed to deal with situations where, after 
stating the policy, defining the offense and 
prescribing the penalty the legislature has 
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left matters of procedure to the court, and 
in such cases courts usually find their in- 
herent and traditional powers are adequate 
to work out the details of effective judg- 
ments without infringing constitutional rights. 
We anticipate that it may be accomplished 
here should the case come to trial on the 
merits and the contentions of the plaintiff 
prevail. Accordingly, we consider that this 
objection to the constitutionality of the stat- 
utes is not well taken. 


[Due Process Not Violated by Penalties] 


These defendants also contend that the 
Statutes requiring revocation of corporate 
charters and licenses are unconstitutional 
and void as depriving the offending corpora- 
tions of their property without due process 
of law, denying them the equal protection 
of the laws and unduly burdening interstate 
commerce and such penalties constitute 
cruel, unusual and excessive punishment. 
The brief and oral argument on this phase 
was devoted almost entirely to the situation 
of the defendant Borden Company which 
considered itself particularly aggrieved. It 
was submitted that the loss which Borden 
would sustain by ouster far surpasses that 
imposed on the domestic corporations by 
dissolution because of Borden’s great size 
and business interests. We are unable to 
follow the argument that when the law pre- 
scribes the same penalty for the same offense 
upon all offenders a discrimination has ac- 
tually been practiced because the penalty 
hurts some worse than others. Nor can we 
concede that the revocation of corporate 
charters and licenses to do business is un- 
usual punishment for the abuse of such 
charters and licenses by bodies who are 
creatures of statute and who exist or come 
into the state only by the state’s permission. 
This remedy for unlawful conduct by corpo- 
rations is of long standing and has been 
frequently invoked. 


“Corporations are recognized as creatures 
of the law and they owe obedience thereto, 
and, when they fail to perform duties 
which they were created to discharge and 
in which the public has an interest, or 
where they do unauthorized or forbidden 
acts, the state has the right to wrest its 
franchise from the offending corporation 


On. las. srel05l)) (Corporations, 


We cannot say that the penalty is unusual 
nor do we say it is excessive or dispropor- 
tionate to the offense of controlling the 
price of food through a conspiracy. As for 
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cruelty, there can be none to a corporation 
which is an artificial, not a natural body. 


“ce 


There is no ‘personal’ death or 
loss of. liberty in the annulment of a cor- 
porate franchise or in a judgment for 
damages against it. When, therefore, it 
undertakes to do that which the law for- 
bids and which injures the public it has 
no claim for mercy that needs be recog- 


nized.” Nekoosa-Edwards P. Co. v. News 
Publishing Co., (1921), 174 Wis. 107, 116, 
182 N. W. 919. 


[Dissolution as Burden on Interstate 
Commerce | 


The final argument is that if a corpora- 
tion reaches such a size and does so much 
business that its dissolution or ouster would 
unduly burden interstate commerce, then the 
state must suffer its presence notwithstand- 
ing its lawless conduct and may impose only 
such mild penalties as do not interfere with 
its operations. The application of the prin- 
ciple would absolve the corporation from 
effective punishment for non-compliance 
with any state law. This presents a chal- 
lenge to its sovereignity which the state 
must meet. If it is sound law that the 
magnitude of the corporation constitutes it 
the ward of the commerce clause of the 
federal constitution and makes it invulner- 
able to control by the state which has 
created or admitted it, the state in its own 
defense must oust or dissolve it, if possible, 
before such size is attained. If the principle 
is not sound law but is only resounding 
arrogance, and this is our view, the penalties 
are not unconstitutional becausé of any sup- 
posed effect on interstate commerce. And 
so thought the Supreme Court of the United 
States, as we read its opinion in Standard 
Oil Co. v. Missouri, 224 U. S. 270, in which 
it affirmed the decision of the Supreme Court 
of Missouri, reported 218 No. 1, which up- 
held the penalty of fine and ouster imposed 
on the corporation for violation of the state’s 
anti-trust laws. 


The plaintiff has given considerable time 
and space to attacking the order of the trial 
court requiring its original complaint to be 
made more definite and certain, contending 
that the order was an abuse of discretion. 
If it was so, an appeal from it would lie 
(Crowley v. Hicks and others, (1898), 98 Wis. 
566, 74 N. W. 348 but no appeal was taken. 
On the appeal from the order overruling 
the demurrers the respondent can, without 
notice, have a review of such alleged errors, 
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the correction of which would support the 
order appealed from. We are unable to see 
how any correction of error, if error there 
be, respecting the sufficiency of the original 
complaint tends to support the order over- 
ruling the demurrers to the amended com- 
plaint. This part of plaintiff’s argument is 
not within the scope of the appeal nor of 
our consideration. 


Court Decisions 
U.S. v. Aluminum Co. of America, et al. 


Number 191—104 
6-22-50 


[Order Affirmed] 


By tHE Court: Order overruling defend- 
ants’ demurrers affirmed and record re- 
manded for further proceedings. The re- 
spondent shall have no costs for that part 
of its brief and appendix which deals with 
the order to make the first complaint more 
definite and certain. 


[] 62,646] United States v. Aluminum Company of America, et al. 


In the United States District Court for the Southern District of New York. Equity 
No. 85-73. June 2, 1950. 
Sherman Antitrust Act 


Aluminum Industry—Remedies—Grant-Back Provisions in Patent Licenses—Inter- 
corporate Stockholding Improper in Connection with Monopoly Power.—In deciding 
whether divestiture of a corporation is a proper remedy in a decree, courts must consider 
not only the necessity of removing from the corporation all its ill-gotten gains, but also the 
need for divestiture upon the structure of the whole industry. Especially where a cor- 
poration has attained tremendous size by legal means, divestiture must be ordered 
only if the newly-created businesses will not be placed at a competitive disadvantage. 
Divestiture is not therefore feasible or proper for a company which is large not by reason 
of duplication of its facilities, but by reason of its vertical integration, since in an industry 
where integration is the rule, and in fact the only profitable plan for survival, such di- 
vestiture would be equivalent to dissolution. 


Since the purpose of a remedy against a fiirly-operated monopoly is not to help 
competitors by destroying the competitive strength of the large company, but rather to 
Prevent the use of power which may preempt new opportunities from smaller competitors, 
it is proper to order the sale of intercorporate stock holdings, whose effect is to cause 
one corporation to assist another during difficult periods and thus foreclose the natural 
opportunities of small competitors. Grant-back provisions in patent licenses, through which 
the patentee company is assigned all improvements devised by licensees, should also 
be ordered non-enforceable, since their effect may be to strengthen the patentee company’s 
technical superiority even where the basic patent might be invalid. 


See the Sherman Act annotations, Vol. 1, § 1022.34, 1210.1181, 
1270.173. 


For the plaintiff: Leonard J. Emmerglick, Special Assistant to the Attorney Gen- 
eral (J. Fergus Belanger, Norman J. Futor, and Walter D. Murphy). 


For the defendants: Smith, Buchanan & Ingersoll (Wm. Watson Smith, Frank B. 
Ingersoll, Leon E. Hickman and Wm. K. Unverzagt, of counsel); Hughes, Hubbard & 
Ewing (Charles E. Hughes, Jr., and L. Homer Surbeck, of counsel). 


For previous decision on questions involved in this case see opinion of CCA-2, 148 
Fed. (2d) 416, reported at 1944-1945 TrapE Cases 1] 57,342. 


1210.343, 1210.516, 


[Prior Action in Case] 


KikOxjaD ath [Opinionsin etulktvena dcop The trial got under way on June 1, 1938, 


for omissions as indicated by asterisks.] The 
start of the action was on April 23, 1937, 
when the Government filed a petition charg- 
ing defendant, Aluminum Company of Amer- 
ica, hereinafter referred to as Alcoa, with 
monopolizing interstate and foreign commerce, 
particularly in the manufacture and sale of 
“virgin” aluminum ingot. 
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and continued without much interruption 
until August 14, 1940, Thereafter, on Sep- 
tember 30, October 1, 2, 3, 4, 6, 7, 8, 9, and 
10, 1941, Judge Caffey delivered his opinion 
from the bench, finding in all respects for 
the defendant (44 F. Supp. 97). On July 
23, 1942, he entered judgment, dismissing 
the complaint on the merits. 
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The Government appealed to the Su- 
preme Court of the United States but, due 
to the absence of a qualified quorum in that 
Court, the case was certified to the Court 
of Appeals for the Second Circuit, 322 U. S. 
716 (1944), in which tribunal full appellate 
review was vested by Act of Congress 58 
Stat. 272 (1944); 15 U. S. C. §29 (1946). 


The Court of Appeals rendered its opinion 
on March 12, 1945 (148 F. 2d 416). The 
result below was affirmed in part, and in 
part reversed. Alcoa, the court held, had 
exercised an unlawful price “squeeze” in 
aluminum sheet (Id. at pp. 437-38)—a mat- 
ter not presently of concern—and also had 
illegally monopolized the aluminum ingot 
market within the stricture of Section 2 of 
the Sherman Act. However, no relief against 
the latter offense was then decreed. 


This was prompted by the uncertainties 
that then surrounded the post-war aluminum 
industry, and which were occasioned by the 
existence of large and important aluminum 
facilities that had been constructed to meet 
metal emergencies of the late war, and 
which were in the ownership of the United 
States. The Surplus Property Act of 1944 
(Ootestate 765,250) Ua Se GerAppy SH6ll set 
seq.) directed that these facilities be dis- 
posed of in such manner, and with such 
purpose, as would foster competitive condi- 
tions in the aluminum industry of the nation. 


Inasmuch as the disposal program, at 
the time of the decision of the appellate 
court, had not yet been undertaken, the 
court took the view that the pronounce- 
ment of remedial measures should be with- 
held until such time as would enable this 
Court to evaluate the effects of the disposal 
program of the War Assets Administration. 
* K * 


[Issue in Present Decision] 


The crucial issue before me is the need 
for a remedy in terms of the existence of 
competitive conditions conforming to law. In 
determining the specific criteria applicable 
to ascertaining this need, one possible standard 
is whether Alcoa’s present situation, not- 
withstanding all that has happened since 
1945, is still violative of the Sherman Act. 
Another is that competitive conditions, i.e. 
“effective competition” may not exist even 
though the Sherman Act were not violated, 
because of Alcoa’s stronger market posi- 
tion in relation to its competitors. 


A third alternative rests on the proposi- 
tion that dissolution decrees, in order to 
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prevent the recurrence of condemned con- 
ditions, have reduced offenders to market 
positions quite below those which might be 
considered violative of the anti-trust laws. 
Accordingly, if Alcoa now occupies a mar- 
ket position substantially stronger than that 
which the largest fraction of the company 
would have been assigned if dissolution had 
been ordered immediately following the trial, 
it would mean that “effective competition” 
does not presently exist. 


It is difficult fully to reconcile the third 
alternative with the language of the Court 
of Appeals in 1945. The court then said 
that dissolution may not be necessary to 
protect the industry, not that the protection 
of the industry is only accomplished by the 
equivalent of dissolution having occurred. 
Nor does the 1948 opinion suggest that 
Alcoa must still be in violation of the Sher- 
man Act in order that remedial action be 
taken against it. The court observed that 
the absence of monopoly will not neces- 
sarily forbid dissolution. Neither of the 
previous two alternatives are necessarily 
compatible with Section 4 of the Sherman 
Act, the purpose of which is to require the 
district courts to “prevent and restrain vio- 
lations” of the Act. Rather, they are simply 
ad hoc criteria for determining the sole 
issue which is the existence of “effective 
competition,” which will insure lawful con- 
ditions throughout the foreseeable future. 

The precise ingredients of “effective com- 
petition” cannot be said to have been a 
static concept under the Sherman Act. Their 
applications, as well as their implications, 
have varied with changes in judicial thought 
with respect to economic and legal philoso- 
phies. Recent precedents, unfortunately, but 
as is usual, have fallen short of definite 
specifications as to the requirements of “ef- 
fective competition.” But, by examining the 
prior law and theory which have evolved 
in relation to both substantive violations, 
and the purposes of the remedy under the 
Sherman Act, it is perhaps possible to for- 
mulate a more or less concrete delineation 
of the standards that should be met in seek- 
ing a just decision upon the complicated 
facts of this case. 


[Developing Concept of Monopolization] 
In considering the substantive offense 
of monopolization under Section 2 of the 


Sherman Act, a marked development in the 
application of the anti-trust laws has been 
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the diminishing significance attributable 
to the presence of actually abusive practices in 
the exercise of a corporation’s market power. 
Courts formerly looked to an overt misuse 
of a defendant’s dominant competitive posi- 
tion as a sine qua non of illegality. But this 
is no longer true. The more recent authori- 
tative precedents indicate that the mere exist- 
ence of what is denominated “monopoly 
power,” irrespective of its exercise, may be 
the focal element that will resolve the out- 
come! of alipanticulars suites =i 


In this present suit, Judge Learned Hand 
demonstrated that the requirement of abu- 
sive practices in addition to that of mo- 
nopoly power is inconsistent with the long 
established rule declaring that price fixing 
agreements are illegal per se. United States 
v. Trenton Potteries Co., 273 U.S. 392 (1927) ; 
United States v. Socony-Vacuum Oil Co., 310 
U. S. 150 (1940). From his reasoning, as 
quoted with approval in American Tobacco 
Gon, United Siates 328 UseSa7sie isis 
(1946), an incident of monopoly is the power, 
necessarily exercised, to fix prices. * * * 


Moreover, Judge Hand declared that 
another indicium of the monopolization of 
an industry, is the power to exclude com- 
petitors: * * * 


The mere existence of monopoly power, 
though not exercised abusively, is. some 
indication of illegality. A violation of the 
statute will come to completion if the de- 
fendant has nothing more than a purpose 
or intent to exercise the power (American 
Tobacco Co. v. United States, 328 U. S. 781, 
1946; United States v. Griffith, 334 U.S. 100, 
1948), but as the cases show, a “purpose 
or intent” is present if the acquisition or 
retention of the power comes about as a 
consequence of defendant’s conduct or busi- 
ness arrangements. Umited States v. Griffith, 
334 U.S. 100, 105-7 (1948); United States v. 
Aluminum Co. of America, 148 F. 2d 416 
(2d Cir., 1945). In considering the matter 
of monopoly power, two ingredients are of 
outstanding significance: viz., the power to 
fix prices and the power to exclude com- 
petitors. 


[Limits on Application of Remedies] 


Concurrent with this modification regard- 
ing the substantive law, a reinterpretation 
of Section 4 of the Sherman Act has ampli- 
fied the purpose of the remedy. When the 
offense consisted of the unlawful exercise 
of power, the purpose of the remedy was 
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to inhibit the potential for abuse, and the 
need for a remedy was determined by the 
likelihood or recurrence of abusive prac- 
tices. In the situation where monopoly power 
had been unlawfully acquired, followed by 
a substantial period of voluntary forbear- 
ance from abuse of power, remedial measures 
were held inappropriate. The abandonment 
of abuse was a sufficient indication of future 
lawful behavior to permit unlawfully ac- 
quired power to remain unmolested. United 
States v. American Can Co., 230 Fed. 859 
(D. Md., 1916); United States v. U. S. Steel 
Corp., 251 U.S. 417 (1920). Contra: United 
States v. International Harvester Co., 214 
Fed. 987 (D. Minn., 1914). 


The culmination of this view was reached 
in Umted States v. International Harvester 
Co., 274 U. S. 693 (1927). With a proce- 
dural setting closely approximating that in- 
volved in the instant case, the Court found 
the existence of “effective competition” not- 
withstanding that defendant enjoyed 64 per 
cent of the trade in harvesting machines, 
and had capital and resources in excess of 
the aggregate of its competitors. Nor did 
it matter that the competitors of Harvester 
were accustomed to follow the prices set 
by the latter. The factor of significance 
was that defendant had not engaged in 
price cutting or other abuses of its power, 
and upon this rested the refusal to enlarge 
the remedies applied to Harvester. 


When the change in substantive empha- 
sis from “abuse” to “power” is coupled 
with the new doctrine presently governing 
the application of the remedy, it will be 
seen that the International Harvester case of 
1927 must be relegated to a now discarded 
stage of legal development. 


The opinion of judge Learned Hand in 
the case of United States v. Corn Products 
Refining Co., 234 Fed. 964 (S. D. N. Y., 
1916), clearly indicated that if the mere 
existence of monopoly power were the prime 
factor for inquiry, such criterion would neces- 
sarily affect the choice of remedy to be 
appliediyas mss 


Recent precedents do not present a factual 
parallel to the abandonment of an abuse 
situation. The latest authoritative statements 
regarding remedies appear in contexts where- 
in abusive and predatory practices continued 
up to the time of litigation. Nevertheless, 
the expansion of remedies which can be 
observed in these cases is general evidence 
that the court’s functions under Section 4 
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should be more vigorous, more searching, 
and even more drastic, than those which 
have heretofore been applied. 


The latest remedy cases indicate two 
modifications of earlier judicial pronounce- 
ments, one practical, the other theoretical. 
On the practical side they show that courts 
are less likely than formerly to be im- 
pressed by evidence which tends to estab- 
lish that defendants who have violated the 
Sherman Act in the past will not do so in 
the future. On the theoretical side, a rule 
has been formulated which, when applied, 
will serve to deprive defendants of the 
fruits of their wrongdoing. This, no doubt, 
is an outgrowth of an awareness that strong 
measures are required to restrain a tendency 
tot zecidiyisin. | sits 


[New Basis for Divestiture] 


The opinion in United States v. Crescent 
Amusement Co., 323 U. S. 173 (1944), fur- 
ther emphasized the need of a practical 
approach towards the possibility of the return 
to improper conduct on the part of a mo- 
nopolist. It also enunciated the “fruits” 
doctrine. Defendant having been found in 
that case to have conspired to restrain and 
monopolize trade in the exhibition of motion 
pictures, was prohibited from acquiring addi- 
tional theatres without a showing that com- 
petition would not thereby be unreasonably 
restrained and was ordered to divest itself 
of the stock of certain affiliated corpora- 
tOdS ee SERA 

At first glance, United States v. National 
EeéadCo., 332, Ui, S239" (1947), appeats as 
a step that backs away from the Crescent 
case. The Court held that the National 
Lead Co. and the du Pont Co. were acting 
in unlawful restraint of trade by virtue of 
a patent pool and related agreements. The 
Court refused to order divestiture of any of 
defendant’s plants even though they may 
have been acquired or used incidentally or 
relative to the agreements. * * * 

In the following year, however, the Su- 
preme Court made a clear declaration as to 
the purpose to be served by an anti-trust 
remedy. In Schine Theatres v. United States, 
334 U. S. 110 (1948), after finding that de- 
fendants had conspired to restrain and mo- 
nopolize trade in the exhibition of motion 
pictures, the Court held that an injunction 
against future violations was an insufficient 
remedy. Without divestiture the defendants 
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‘could retain the full dividends of their 
monopolistic practices and profit from the 
unlawful restraints of trade which they 
had inflicted on competitors.’ Id. at p. 
128. (Italics added.) * * * 


In United States v. Paramount Pictures, 
334 U. S. 131 (1948), the Court indicated 
that divestiture is warranted where the ac- 
quisitions were the fruits of monopolistic 
practices or restraints of trade, or if lawfully 
acquired, they were utilized as part of a 
conspiracy to eliminate or suppress compe- 
tition in furtherance of the ends of the con- 
spiracy. The propriety of divestiture, it seems, 
is to be determined by the relationship of 
the unreasonable restraints of trade to the 
position of the defendant in the market. 


That a new principle has been injected 
into the interpretation of Section 4 of the 
Sherman Act is amply demonstrated by the 
following comparison. The purpose of 
the remedy in an anti-trust suit was initially 
defined in Standard Oil Co. v. United States, 
Zee Wa Sr 78 Ol): 


‘Ist. To forbid the doing in the future 
of acts like those which we have found to 
have been done in the past which would 
be violative of the statute. 2d. The exer- 
tion of such measure of relief as will ef- 
fectually dissolve the combination found 
to exist in violation of the statute, and 
thus, neutralize the extension and contin- 
ually operating force which the possession 
of the power unlawfully obtained has 
brought and will continue to bring about.’ 


The same thoughts were expressed in the 
Schine case, but the “fruits” theory was 
added. Divestiture or dissolution, it was 
said, serves several functions: 


‘(1) It puts an end to the combination 
or conspiracy when that is itself the vio- 
lation. (2) It deprives the antitrust defend- 
ants of the benefits of their conspiracy. (3) 
It is designed to break up or render im- 
potent the monopoly power which violates 
the Act.’ Schine Theatres v. United States, 
334 U. S. 110, 128-29 (1948). 


It is clear from the last function enumer- 
ated in the Schine case and, as heretofore 
suggested, that a satisfactory starting point 
in this remedy phase is an inquiry into the 
existence of monopoly power. Such power, 
if found to exist, must be reduced to im- 
potence. To further the detection of monopoly 
power, attention must also be given to re- 
cent cases which discuss the facts that 
indicate its presence. These cases must be 
understood as defining monopoly power for 
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purposes of finding violations of the Sher- 
man Act in the first instance. * * * 

The most recent and authoritative state- 
ment as to what constitutes unlawful size 
and market domination is contained in the 
opinion which decided United States v. Co- 
lumbia Steel Co., 334 U. S. 495 (1948). The 
issue involved therein was the propriety 
under the Sherman Act of the acquisition 
by the United States Steel Corporation of 
the Consolidated Steel Corporation. The 
latter company was a fabricator of rolled steel. 
The merger was opposed on two grounds: 
1) that it unlawfully reduced competition 
by diminishing the market of those com- 
petitors of United States Steel who produced 
rolled steel, and 2) that it unlawfully re- 
duced United States Steel’s competition in 
the fabricated steel market. The Court found 
against the government on both grounds. 
In what was designated as the Consolidated 
Steel market area, the acquisition by United 
States Steel was said to reduce demand for 
rolled steel from United States Steel’s com- 
petitors by only three per cent. In the same 
market, but considering fabricated steel 
production, the acquisition by United States 
Steel would increase the latter’s percentage 
control from 13 to 24 per cent. * * * 

But, in the background of the Columbia 
Steel case lurks the fact that United States 
Steel controlled 51 per cent of the rolled 
steel and ingot capacity in the market there- 
in considered. Moreover, Columbia Steel 
was a case presenting the issue of permis- 
sibility of merger. It is not unreasonable to 
suggest that a court may act more readily 
to keep apart what has never been joined 
together, than to dismember an existing en- 
tity which, in general, has well served the 
public. 

If a percentage control of the market 
is viewed, not as a short cut to decision, but 
rather as a short-hand expression of power 
when evaluating resources, trade, and the 
nature of the market, it can be said that Co- 
lumbia Steel is not inconsistent with the 
summary guide announced by Judge Hand. 

Vertical integration is simply a partic- 
ular of size. As viewed in Umited States v. 
Paramount Pictures, Inc., 334 U. S. 131 (1948), 
it is a relevant consideration in ascertaining 
monopoly power. * * * 


[zonopoly Power Distinguished from 
Dominance | 


The conclusion is inescapable, from the 
Columbia Steel decision, that the possession 
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of monopoly power is something other than 
the status in a market of a dominant firm. 
The dominant firm may have neither the 
power to exclude competitors, nor the power 
to fix prices. 

If Alcoa should be found, in this pro- 
ceeding, to possess monopoly power, it is 
not necessary that a purpose or intent to 
exercise such power also be found to exist 
in order to justify this Court in granting 
relief to the Government. In this respect, 
the doctrine now governing the application 
oi remedies imposes a different standard 
than would be requisite in determining ille- 
gality in the first instance. On the prac- 
tical side, the mere existence of monopoly 
power is instinct with the threat of future 
violations. On the theoretical side, it seems 
proper to consider monopoly power the fruit 
of an unlawful monopolization and, as such, 
provide that it be rendered impotent. How- 
ever, when dealing with an integrated mo- 
nopolizer, the “fruits” rule cannot literally 
be applied. A court cannot blindly divest 
particular ill-gotten gains without viewing 
constructively the creation of competitive 
units. Therefore, the power itself, and not 
the specific elements thereof, must some- 
times be viewed as the ‘fruit.’ 


Nevertheless, reliance upon the exist- 
ence of monopoly power, as defined by 
Sherman Act violations, even without the re- 
quirement of purpose or intent to exercise 
that power does not permit as searching an 
inquiry as the remedy phase demands. This 
Court must provide against the reasonable 
expectation of the resumption of future un- 
lawful conditions. United States v. United 
States Alkali Export Assn., 86 F. Supp. 59, 
81 (S. D. N. Y., 1949); United States v. 
Standard Register Co.,7 F. R. D, 287 (D. D. 
C., 1947). To a certain extent, this function 
is accomplished by the rule which requires 
all doubts regarding remedies to be resolved 
in favor of the Government, and against an 
adjudged monopolist. Hartford Empire Co. 
v. United States, 323 U. S. 386, 409 (1945); 
United States v. Bausch & Lomb Co., 321 
U. S. 707, 726 (1944). But, it is not fully 
satisfied unless this Court investigates pres- 
ent power potentials with a view to their 
propensities under reasonably foreseeable 
market conditions. The existence of mo- 
nopoly power in a de novo proceeding con- 
templates only the present power to fix 
prices or exclude competitors. But in a 
remedy proceeding, it is enough to justify 
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relief that this Court can reasonably predict 
that monopoly power will probably arise in 
a discernable future market. As an example, 
if it can now be said that Alcoa shall have 
monopoly thrust upon it under reasonably 
predictable market developments because of 
the economic collapse of a competitor or 
competitors, remedial action is appropriate. 


[Study of Competitive Picture Needed] 


The criteria applicable to this case as 
above described necessitate two basic in- 
quiries: (1) whether competitors flourish, 
and the extent to which they flourish, and 
whether they do so at the sufferance of 
Alcoa; (2) whether a foreseeable change in 
market conditions can secure an alteration 
in Alcoa’s present condition, either by ex- 
pansion where any competitor can not, or 
by perseverance where any competitor would 
fail. 

In determining the extent of permissible 
power that is consistent with the anti-trust 
laws in a particular industry, the following 
factors are relevant: the number and strength 
of the firms in the market; their effective 
size from the standpoint of technological 
development, and from the standpoint of 
competition with substitute materials and 
foreign trade; national security interests in 
the maintenance of strong productive facili- 
ties, and maximum scientific research and 
development; together with the public in- 
terest in lowered costs and uninterrupted 
production. 

The inquiry into power, however, does 
not wholly resolve the issues. An examina- 
tion into the intent of defendant is an equally 
apt indicium to predict consequences. See 
Appalachian Coals, Inc. v. Umited States, 288 
U. S. 344, 372 (1933). Thus, when results 
fall short of a violation of the Sherman Act, 
a finding as to the specific intent of the de- 
fendant may convert the conduct into a 
violation, United States v. Columbia Steel 
Co., 334 U. S. 495, 525 (1948) ; United States 
v. Griffith, 334 U. S. 100, 105 (1948) ; Swift & 
Co. v. United States, 196 U.S. 375, 396 (1905). 
But here, no specific intent need be shown. 
It is for Alcoa to dispel any inference of 
‘Snnate proclivity” for unlawfulness arising 
from its past adjudication of monopoly. 
Relevant thereto is the extent to which 
Alcoa achieved its past monopoly not so 
much by predatory, unfair, or vicious trade 
practices, in knowing violation of the law, 
but by the more restrained expedient of 
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preempting business opportunities in ad- 
vance of potential competitors, formerly of 
much more doubtful illegality. Alcoa must 
convince, as evidenced by the developments 
during the period now under review, not 
only that its ability to monopolize has been 
dissipated, but its intent to do so similarly 
abated. For only in such event can the duty 
to safeguard against future violations be 
discharged. 

Even yet, there remains a further inquiry. 
Remedial action is justified even though 
defendant retains no vestige of power, or 
intent, to obtain monopoly, where a rela- 
tionship exists between defendant and any 
one or more of its competitors which mate- 
rially inhibits free competition. Thus, any 
agreement, conspiracy, or understanding 
which in any way retards the restoration 
of competitive conditions to this market 
must be carefully scrutinized by this Court, 
and, if its effects be found to prejudice the 
public interest, undone. * * * 


[Analysis of Industry] 


The competitive elements: From the evi- 
dence before me, it appears that, in the 
United States, there are but three basic 
sources of aluminum. The first is the pri- 
mary production of the three integrated 
producers; the second is the secondary metal 
recovered from old scrap; the third is the 
imports of primary and secondary. Sec- 
ondary aluminum is that metal which is 
recovered from scrap. Scrap is divisible into 
two components, market scrap and process 
scrap. Process scrap consists of trimmings, 
etc. which arise as an incident of the fabri- 
cation operations of the integrated producers, 
all of which have facilities for reclaiming 
the metal, and of the non-integrated pro- 
ducers who have similar facilities. This 
scrap is melted, and reused by these pro- 
ducers. * * * 


It is seen that process scrap and new 
scrap are not a source of aluminum exclu- 
sive of a particular year’s production. They 
are just fractions of the pig, ingot, or semi- 
fabricated production which are reused in- 
stead of being wasted. If Alcoa sells 100 
pounds of primary or sheet, 25 pounds of 
which are recovered as new scrap, the 
market does not consist of 100 pounds of 
aluminum products supplied by Alcoa in 
competition with 25 pounds of secondary, but 
simply of 100 pounds of aluminum all of 
which had its source in Alcoa. 
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In the Court of Appeals decision of 1945, 
old scrap was also excluded as a source of 
aluminum, The court reasoned that since 
Alcoa had long been the sole domestic 
producer of primary, all secondary was attrib- 
utable to Alcoa, and not as being in compe- 
tition with it. This was so because Alcoa 
always had the power to adjust its produc- 
tion to account for the return of secondary. 


[Changes Since War] 


In my opinion, the recent history of the 
aluminum industry requires a distinct change 
in this point of view. During the war period, 
due to Alcoa’s obligation to meet the needs 
of the Government, it had no control of its 
own production. Much of the old scrap re- 
covered in 1947 and 1948 was the return of 
metal from aircraft construction. With the 
exhaustion of scrap from this source, the 
scrap arising from aluminum products of 
the post-war period must be taken into ac- 
count. During these years, Alcoa was forced 
to share this market with both Reynolds 
and Kaiser. In other words, Alcoa was no 
longer in exclusive control of the produc- 
tion which, in 1945, justified the Court of 
Appeals in disregarding the old scrap sit- 
uation. 


Now, all three producers contribute to 
the production of aluminum for fabricated 
articles which, in due time, will return to 
the market as old scrap. There is no evi- 
dence that Alcoa controlled the production 
of Reynolds and Kaiser during the period 
now under review. Alcoa’s loss of exclusive 
control of production during the war and 
post-war period warrants the inclusion of 
secondary recovered from old scrap as an 
independent source of aluminum. Such sec- 
ondary has been shown to be competitive 
with primary metal. * * * 

The fact that there are three independent 
and competitive sources of aluminum does 
not necessarily mean that they are co-ex- 
tensive with the competitive elements in the 
market. It can be argued, of course, that 
Alcoa is responsible for only part of one of 
the sources—that is, for its production of 
primary aluminum. But, in my estimation, 
the actual aluminum market should include 
the entire range of the aluminum products. 
It follows, therefrom, that the competitive 
elements in the market are not solely the 
three sources of aluminum because such 
sources measure competition only at the pig 
and ingot stage. Instead, the competitors 
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are the users of aluminum pig, both the in- 
tegrated producers and the non-integrated 
fabricators. The measure of their share of 
the market, accordingly, is not their contri- 
bution as a source of aluminum, but the ex- 
tent to which they control a source and 
secure possession of aluminum from uncon- 
trolled sources. 

The non-integrated fabricators are inde- 
pendent of the integrated producers only to 
the extent that they can buy aluminum from 
the other sources—imports and secondary. 
The amount of aluminum which the inte- 
grated producers obtain from these two 
sources reduces pro tanto the independent 
supply available to the non-integrated fabri- 
cators, Since the major market competition 
takes place at the fabrication stage, the actual 
share held by the competitors—Alcoa, Reyn- 
olds,Kaiser, and the non-integrated fabri- 
cators—is measured by the amount of metal 
which they can command in the fabrication 
stage as a result of their production or 
acquisitions. 

The use of the fabrication stage as an 
influential determinant of market position is 
but superficially inconsistent with the ad- 
judication that Alcoa had monopolized the 
ingot stage and not fabrications. Reynolds 
and Kaiser are the present major instru- 
ments of market competition. But, by con- 
suming the lion’s share of their own primary 
production, their effectiveness as compet- 
itors at the ingot stage cannot be accurately 
measured. It is only at the fabrications 
stage that they appreciably enter the mar- 
ket as sellers, and, because of the integrated 
structure of their operations, it is here that 
they must survive as sellers. If their shares 
of this market, when compared to that of 
Alcoa, suggest their impotency, the need for 
a remedy of such situation is reasonably ap- 
parent. If such be not the case, then the 
amounts of metal controlled at the source 
by the three producers is highly significant 
in that it measures leverage on the market, 
and indicates potential power. * * * 


Conclusions: Significantly, Alcoa’s total 
sales in 1948 did not decline in proportion 
to its production and acquisitions. This was 
accomplished largely by purchasing new 
scrap and by consuming, undoubtedly, either 
pig or fabrication inventories which were 
accumulated during the high input year of 
1947. Some semi-fabricated products may 
also have been purchased. Whatever the 
means, Alcoa maintained its share consist- 
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ing of half the market regardless of the 
difficulty of securing metal during the period 
of short supply. The figures for nine months 
of 1949 suggest that Kaiser and Reynolds 
are still gaining, even without including ingot 
sales to the United States for stockpiling. 
* KOK 

Only in sheet sales does Alcoa face sub- 
stantial competition from Reynolds and 
Kaiser. Alcoa’s potential power is apparent 
from its commanding position in the pig and 
ingot trade and that of fabricated products 
other than sheet. Suffice it to say here that 
Alcoa’s comparative advantages over Reyn- 
olds and Kaiser with regard to the diversifi- 
cation of the materials it sells permits it 
greater market stability in the face of fluctu- 
ating product demands. 


The relative market positions for the 
period under review do not show prima 
facie monopoly power in Alcoa. But Al- 
coa’s two major competitors—Reynolds and 
Kaiser—together have secured only 35% of 
a market in which Alcoa enjoys 50%. 
Nevertheless, Reynolds and Kaiser have con- 
sistently enlarged their shares. Their ca- 
pacity to continue to do so can be inferred 
only from an examination of the resources 
of the three integrated producers. The evi- 
dence supports the conclusion that the fu- 
ture aluminum market will be an expanding 
one, The resources of the competitors will 
have much to do with their respective abili- 
ties to embrace these new opportunities and, 
thus, will influence the development of fu- 
ture market position. 


[Price] 


Before entering upon a discussion of the 
resources of the three aluminum producers, 
attention should be paid to that aspect of 
past market operations reflected in price 
policy. The Government urges that Alcoa’s 
monopolistic power is manifest in its con- 
trol over the price of aluminum pig and 
ingot as reflected in price uniformity; in 
price leadership on the part of Alcoa; and 
in the inability of the other producers to 
deviate for a protracted period from the 
prices charged by Alcoa. 


Assuming the truth of these assertions, 
the criteria advanced in describing the alu- 
minum market suggest the fallacy in the 
plaintiff’s position. The reasons that con- 
vince me that the sales of primary pig and 
ingot do not measure market position, lead 
me to conclude that the price of pig and 
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ingot is not the critical factor. This price is 
determined, in large part, by the quantities 
of primary sold to other fabricators of alu- 
minum, and not by the amounts that are 
used by the integrated producers in their 
intramural operations. 


As has previously been noted, Alcoa’s 
percentage of primary sales to other fabri- 
cators completely overshadows its compet- 
itors, but, the limited quantities of pig and 
ingot that have been sold by Reynolds and 
Kaiser have been more a matter of choice 
than necessity. It is not surprising that Al- 
coa’s commanding position in this phase 
of the market is accompanied by prime re- 
sponsibility for prices. However, the extent 
to which prices can be raised is undoubtedly 
limited by the potential competition of the 
other two primary producers, a condition 
quite different from that existing when Al- 
coa, as the sole American producer, was 
adjudicated to be a monopoly. * * * 

The Government has not demonstrated 
that Alcoa enjoys price leadership with re- 
gard to fabricated products, a matter which 
would have to be included if a true repre- 
sentation of the industry were sought. Nor 
has the United States established that post- 
war pig and ingot prices, when compared 
to costs, are so unreasonably low as to pre- 
clude Reynolds and Kaiser from this business. 
Accordingly, I hold that price domination 
on the part of Alcoa has not been estab- 
lished, and that the Government’s assertions 
fail materially in offering grounds for re- 
medial action against the defendant. * * * 


[Physical Resources] 


* * * Alcoa presently owns 51% of 
the primary aluminum productive capacity 
in the United States. Reynolds has 31% 
and Kaiser, 18%. A comparison with 1948 
production figures shows that there was 
very little unused capacity in that year. 
Reynolds operated at about 90% of its then 
capacity, and Alcoa and Kaiser utilized over 
95% of their own. The margin of current 
capacity over 1948 production is due to 
expansion by Alcoa and Reynolds—the addi- 
tion of the Point Comfort plant in the case 
of Alcoa, and the absorption of the other 
two potlines at Jones Mills by Reynolds. 
Kaiser, alone, shows no significant increase 
of capacity over 1948 production figures. 


The near-capacity operations of the com- 
panies in 1948 are undoubtedly attributable 
to the sellers’ market which prevailed at 
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that time, and which influenced producers 
to expand output to secure the profits which 
were then afforded by favorable market 
conditions. It indicated a prosperous and 
competitive industry in that year—the mar- 
ket being sufficiently large as not to cause 
serious competitive friction among the three 
integrated producers. In 1949, these ex- 
tremely favorable market conditions no longer 
prevailed, but the outlook of the industry 
leaders still contemplates expanding future 
markets. Kaiser’s present facilities do not 
permit it appreciably to absorb additional 
market opportunities beyond those enjoyed 
in 1948. On the other hand, the combined 
capacities of Alcoa and Reynolds in excess 
of their 1948 production equal 75% of Kaiser’s 
total capacity. Thus, should the market 
not expand, but contract or remain sub- 
stantially unchanged, Alcoa and Reynolds, 
with no increase in facilities, have capacity 
to jeopardize, if they so desire, the share 
of production now held by Kaiser. * * * 


[Extent of Fabrication Operations] 


* * * [Nleither Reynolds nor Kaiser 
has its fabrication operations so completely 
diversified as Alcoa. Roughly 60% of the 
total fabrication capacity of the three com- 
panies is composed of sheet rolling equip- 
ment. Of this total, Alcoa’s share is some 
45-50%. 

In the extrusion and tubing field, Alcoa’s 
competition from the other two integrated 
producers comes only from Reynolds. With 
respect to these products, Alcoa’s advan- 
tage in capacity is probably somewhere 
just short of two to one. 

With reference to castings, forgings, and 
utensils, Reynolds and Kaiser can offer Al- 
coa no substantial competition. In these 
fields alone, Alcoa’s capacity exceeds 7% 
of the total of the combined fabricating 
capacities of the three producers. 

In three areas of activity, Alcoa appears 
to be in a subordinate position to at least 
one of the other companies. Reynold’s capac- 
ity to produce foil, together with powder 
and paste, is from one and one-half to two 
times greater than the total of Alcoa’s and 
Kaiser’s. Significantly, however, in these 
items of manufacture the amount by which 
Reynold’s capacity to produce the same ex- 
ceeds Alcoa’s represents only about 1.5% 
of the total combined fabricating capacities 
of the three companies. 
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With reference to rod, bar, shapes, wire 
and cable, Kaiser’s Newark, Ohio, plant 
alone probably contains a little more capacity 
than Alcoa presently possesses. Together, 
Kaiser and Reynolds have somewhat over 
one and one-half times the capacity of Alcoa. 
So far, the market effect of Kaiser’s entry 
into this field cannot be estimated because 
the Newark plant had been in operation 
only a few months when the record in this 
proceeding was closed. Nevertheless, the 
relatively equal distribution of capacity in 
this important fabricating department is a 
factor that favors effective competition. * * * 


[Patent Holdings and Policy] 


The relative positions of the three pro- 
ducers in the patent field depend not only 
on the number of valid patents held by each 
company, but also on the competitive qualities 
of the particular patents involved. 


As of September 30, 1949, Alcoa owned 
775 patents; was exclusive licensee under 
57 additional patents, and was a non-exclu- 
sive licensee of more than 125 others. 


The chief patent counsel on Alcoa’s legal 
staff was Andrew Schmeltz. At the time 
of trial he subdivided his company’s patent 
portfolio into three categories. The first 
was denominated as pertaining to the basic 
industry. It includes patents bearing on the 
production of alumina, aluminum, and mill 
products, and those concerning aluminum 
base alloys. In the second class are patents 
on the production of end-products, together 
with miscellaneous patents, such as those 
covering matters relating to the joinder of 
metal parts and the treatment of aluminum 
surfaces. The third category consists of 
patents relating to magnesium. On this 
basis, the evidence shows the use that Alcoa 
makes of its owned patents, its licensing 
policy, as well as the patents licensed ex- 
clusively to Alcoa. * * * Although only 
10 of 179 aluminum base alloy patents (in- 
cluded in the basic industry category) are 
presently licensed, Alcoa is contractually 
obligated to license all but two to Reynolds 
and Kaiser. 


The total number of licensees and sub- 
licensees of Alcoa is about 730, and the 
number paying royalties to Alcoa is some 
500 or more. Very little appears in the 
record relating to Alcoa’s policy in grant- 
ing licenses. From the evidence at hand, 
it may be said that Alcoa does not discrimi- 
nate among potential licensees. If a license 
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on a particular patent is issued, other manu- 
facturers performing functions in the in- 
dustry similar to those of the original licensee 
are permitted to secure licenses on equiva- 
lent terms. On some patents, no licenses 
are granted, but these seem to relate ex- 
clusively to minor process improvements 
which Alcoa considers to be part of its 
operating knowledge. 

The above table discloses that the bulk 
of Alcoa’s patents are not presently in use. 
Because this fact might suggest that Alcoa, 
by means of patent domination, is engaged 
in obstructing the introduction of techno- 
logical improvements in the industry, Schmeltz 
offered several explanations. These tend to 
show that this is a normal occurrence both 
because of the extensive nature of Alcoa’s 
research operations, and because of the pecu- 
larities inherent in the aluminum industry. 


Alcoa’s administrative organization is such 
that some 19 officials in charge of various 
departments are authorized to direct that 
patent applications be made. These men, 
to a large extent, must necessarily indulge 
in speculation as to the merits of particular 
discoveries and devices coming before them, 
and the safest course, even in doubtful cases, 
is to authorize the patent work. In some 
instances, applications are filed simply to 
encourage young inventors. Also, to insure 
freedom of action with respect to the com- 
pany’s own developments, applications are 
often filed before it can be known whether 
a patent would ultimately be warranted. 


[Peculiar Nature of Aluminum Patents] 


Moreover, in a mature industry like alumi- 
num, patents are more apt to have a specific 
nature than a broad coverage, and, as such, 
quite likely to fall by the wayside because 
of the introduction of some other more 
desirable specific items. For the same rea- 
son—and especially among patents govern- 
ing chemical processes and compositions 
of matter—it is sometimes necessary to file 
a great number of applications in order to 
cover what is really one laboratory develop- 
ment, in which event many consecutively 
numbered patents may issue, and of which 
only a small proportion will find use. Thus 
of three sets of consecutively numbered 
Alcoa patents, totalling 64, only one is now 
employed. Some patents are alternatives, 
and others are outmoded design patents. 
Schmeltz testified that no patents were ac- 
quired to intimidate trade or competition, 
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and cited for support the fact that only 
twenty-one patents were acquired by pur- 
chase from non-Alcoa inventors, in six of 
which an Alcoa employee held a joint interest. 


As many as 51 of the 57 patents ex- 
clusively licensed to Alcoa are not currently 
in use. However, 43 of these are bare paper 
rights, being licenses which permit the appli- 
cation in the aluminum field of magnesium 
patents formerly owned by Alcoa, which 
rights were reserved as a routine matter 
when the patents were assigned. Of the 
remaning eight, one resulted from an inter- 
ference, one resulted from a _ reservation 
in an assignment similar to the magnesium 
licenses, four came in packages along with 
other patents which Alcoa did desire to use, 
one was a design patent on an ashtray, and 
one was acquired in a grant-back under 
a clause requiring a licensee to grant to 
Alcoa an exclusive license on any improve- 
ments the licensee might patent. Schmeltz 
testified to the innocence of Alcoa’s pur- 
pose in acquiring these exclusive licenses, 
and also pointed out that of the 57 patents 
so licensed, only two relate to the so-called 
basic industry. 


The witness not only categorized Alcoa’s 
portfolio as illustrated in the above table, 
but also asserted that only eleven of Alcoa’s 
patents were competitively significant. His 
criteria of selection involved a two-fold stand- 
ard—Alcoa must use the patent to the ex- 
tent of five million pounds of aluminum per 
year, and the patent must be without an 
alternative providing a like result in quality 
and quantity at a comparable cost. 


Schmeltz testified that there were an 
additional two patents satisfying the second, 
but not the first, standard. Of these eleven 
patents, four relate to the production of 
alumina, one to the production of aluminum 
fluoride which is used as a solvent in the 
reduction pot, three to mill products, and 
three to alloys. No doubt Schmeltz’s first 
criterion serves so as to exclude patents 
upon which numerous small, non-integrated 
operators are dependent, and as licensees 
pay royalties, * * * 


{Effect of Patent Holdings on Competition] 


From the record before me, it is largely 
a matter of speculation to determine how 
great a deterrence to further competition 
the comparatively enormous patent port- 
folio of Alcoa actually is. As conditions 
now stand the burden imposed on Alcoa’s 
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competitors has not been shown to be un- 
reasonably heavy. And, as to potential com- 
petitors, the matter assumes little importance 
because other more crucial factors, later to 
be analyzed, more effectively deter the en- 
trance of new firms into this industry. Nor 
from my examination of the number and 
nature of Alcoa’s patents, or the operations 
of the aluminum industry in the period 
under review, can I find evidence that Alcoa’s 
patents have served as a means of regiment- 
ing this industry. Accordingly, I conclude 
that Alcoa’s dominating position in the patent 
field does not, at present, constitute a serious 
threat to effective competition. 


On the other hand, I am more concerned 
with the implications incident to the com- 
paratively large sums presently expended 
annually by Alcoa for research and develop- 
ment. The potential dangers to competition 
which this fact suggests have already been 
adverted to in my discussion of financial 
resources, and need not here be repeated. 
Of a similar nature, are the grant-back pro- 
visions contained in certain Alcoa licenses, 
the discussion of which awaits further elabo- 
ration of Alcoa’s patent licensing program 
in the “intent” section. 


[Canadian Associate] 


The origin of Aluminum Limited has 
been briefly described in an earlier portion 
of this opinion. In the creation of that com- 
pany out of Alcoa-owned properties, the 
stockholders of Alcoa received ratable shares 
in Limited, and this common ownership 
has continued, though to an ever-lessening 
degree, to the present day. 


The history of Limited, as well as its 
relations with Alcoa, during 1928 to 1940, 
were meticulously set forth by Judge Caffey 
in United States v. Aluminum Co. of America, 
44 Be Supps(97,253-77)(S.°D! NY 2.1941): 
He found no improper relationship between 
the two corporations, and further, that the 
activities of neither of them were domi- 
nated, or even influenced, as the result of 
common stock control of the companies. 


The Court of Appeals affirmed these 
findings, and denied plaintiff’s prayer that 
those who own shares in both Alcoa and 
Limited should dispose of their holdings 
in one or the other. United States v. Alumi- 
num Co. of America, 148 F. 2d 416, 441-42, 
447 (2d Cir., 1945). 


Alcoa has contended that the law of the 
case is such as to preclude present con- 
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sideration of the relationship of Alcoa and 
Limited. It is admitted, of course, that this 
would not be true if facts occurring since 
1940 have substantially altered that relation- 
ship so that its effect on competition is more 
inhibitive than that which existed in 1940. 
If evidence to this effect existed, I could 
not ignore the occurrence of any such change 
in circumstance. 


To a certain extent, as will subsequently 
appear, conditions have so changed as to 
make Limited an important factor in the 
domestic economy. Its competitive posi- 
tion constitutes a potential limitation on the 
growth and stability of both Reynolds and 
Kaiser. 


The purview of my examination in this 
proceeding, in certain aspects, must be defi- 
nitely broader than that which was de- 
manded in prior phases of this litigation. 
The earlier hearings were concerned with 
what was legal anl illegal in Alcoa’s activi- 
ties prior to 1940. Its relations with Limited 
were not held to be unlawful, but it was 
finally determined that Alcoa itself had mo- 
nopolized the domestic ingot market in contra- 
vention of the Sherman Act. At that time, 
Alcoa was the only producer of primary 
aluminum in the United States, and its 
relationship to Limited, a Canadian pro- 
ducer, was not then, a condition upon which 
the unlawfulness of Alcoa’s position turned. 
Thus, all that the law of the case implies 
is that a conspiracy or understanding be- 
tween Alcoa and Limited, which constituted 
an additional violation of law, was non- 
existent. 


The function that devolves on me is to 
see to it that effective competition shall be 
established in the aluminum industry, not 
only for the present but for the foreseeable 
future as well. The legality of the past 
exercise of the Alcoa-Limited relationship 
does not, of itself, insure that it will con- 
tinue indefinitely. It cannot be doubted 
that whatever power may exist in the hands 
of Alcoa or its stockholders to secure a 
sympathetic management of Limited is a 
resource which might well influence the 
market position of the two companies. The 
greater the assistance that Limited is cap- 
able of extending to Alcoa, if it be so dis- 
posed, the more potent the danger which 
overhangs the future development of Rey- 
nolds and Kaiser. If potential competition 
among them and Alcoa will be encouraged 
by the removal of this threat, it is a matter 
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that cannot be disregarded. A community 
of interest between the two corporate enter- 
prises is comparable, in some respects, to 
the existence of ties of blood between two 
closely related individuals. 


[Potential Competition from Limited] 


Thus, I am required to appraise the 
resource value which is implicit in the Alcoa- 
Limited situation. Moreover, as previously 
indicated, the action of the Court of Ap- 
peals in not requiring stockholders of both 
Alcoa and Limited to dispose of their shares 
in one or the other of the companies, does 
not foreclose me from taking such action 
in the premises as circumstances require. 
If, in the first instance, the relationship be- 
tween Alcoa and Limited had been proved 
to be unlawful, the liquidation of stock hold- 
ings could have been decreed immediately. 
Inasmuch as Alcoa’s relations with Limited 
were not condemned, plaintiff’s prayer for 
remedial action with respect to such stock 
holdings, was denied. The appellate court 
decided, only, that the relation between 
Alcoa and Limited did not then, in itself, 
warrant drastic action. But my province, I 
repeat, is to decide whether, under present 
conditions, Alcoa’s monopoly has been de- 
stroyed, and if not, to take such steps as 
will nullify its continuance. 

The Government contends that the stock 
control of Limited, which rests in the hands 
of Alcoa’s stockholders, constitutes a threat 
to effective competition among Alcoa, Rey- 
nolds and Kaiser. It also claims that the 
intimacy between Limited and Alcoa has 
enabled the latter to secure advantages from 
Limited which are unavailable to Reynolds 
and Kaiser. In addition, it is alleged that 
the production of Limited has been used 
as a substitute for Alcoa’s own output so as 
to reduce Alcoa’s market position in order 
to forestall divestiture by this Court. These 
assertions require me to say whether they 
are sustained by the proof, and if so, to 
consider in what ways, if at all, the close 
association of the two companies has been, 
or easily may be, exploited. 

Aluminum Limited is the largest pro- 
ducer of aluminum in the world. The major 
portion of its reduction facilities are located 
in Canada. It has additional establishments 
in Norway, Sweden, Italy and India. In 
1948, the Canadian plants, though the year 
was one of unprecedented water shortage 
in Canada, produced 734,131,800 pounds of 
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primary aluminum. Nathanael V. Davis, 
President of Limited, estimated that the 
capacity of his company’s Canadian installa- 
tions, assuming the availability of power, is 
approximately 992,000,000 pounds per annum. 


Unlike domestic production companies, 
Limited is essentially a supplier of ingot 
rather than producer of semi-fabricated or 
fully fabricated articles. By weight, two- 
thirds of its total sales are of primary and 
alloy ingot, the remainder being mostly 
semi-fabricated products. Limited’s largest 
fabrication facilities are in England, fol- 
lowed by Canada and Switzerland. Addi- 
tional plants are to be found in Norway, 
France, Brazil, Mexico and South Africa. 
The principal bauxite reserves of Limited 
are in British Guiana, Jamaica, British West 
Indies, the Gold Coast of West Africa, and 
French West, Africas 35 


[Change of Position Since Prior Decision] 


The competitive significance of Limited’s 
presence in the domestic ingot market is 
incomparably greater than under the con- 
ditions which were reviewed by Judge Caffey. 
Throughout the ten year period from 1928 
through 1937, it was only in the last of 
those years that Limited’s “mill costs” to 
produce primary aluminum were lower than 
Alcoa’s, and in that year the difference was 
less than a cent per pound. During the 
same period the tariff rate on aluminum 
ingot importations into the United States 
was five cents per pound until 1930, four 
cents per pound thereafter, and it was eventu- 
ally reduced to three cents in November, 
1938. Judge Caffey also found that it had 
long been the practice in the aluminum 
industry for the seller to prepay the tariff. 
Umited States v. Aluminum Co. of America, 
44 F. Supp. 97, 262, 268 (S. D. N. Y., 1941). 
Accordingly, Limited’s exports of ingot to 
the United States during most of this period 
were a negligible portion of its total sales. 
It is not surprising, therefore, in view of 
the substantial cost advantage Alcoa en- 
joyed in the United States, and the prefer- 
ential tariffs accorded Limited within the 
British Empire, that Judge Caffey concluded 
that the United States was not a logical 
market for Limited’s production. 

Today, the situation is entirely different 
The evidence relating to Limited’s latest 
“mill costs” cover the first six months of 
1949. Placing these figures on a basis be- 
lieved comparable to those given for the 
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three domestic producers in Table VII, I 
find that Limited’s “mill costs’ during the 
above period averaged 8.28 cents per pound. 
Although this figure reflects the cost to 
produce ingot, which is the form of most 
of Limited’s output, and which involves an 
additional operation not reflected in the pig 
costs of the domestic producers, the addi- 
tional expense is too trivial to be taken into 
account. Adding the current tariff on ingot, 
which is now two cents per pound, a one 
cent reduction having occurred in 1948, to 
the above mentioned “mill costs’, a total 
of 10.28 cents per pound is obtained. This 
figure, which is below Alcoa’s “mill costs”, 
is three-quarters of a cent per pound below 
Reynolds’ 1949 costs, and one and one-third 
cents below those of Kaiser. Limited’s “mill 
costs” for the prior two years are consistent 
with the 1949 differentials. 


In addition, the Canadian plants enjoy 
the advantage of low transportation costs 
to the industrialized northeast portion of 
the United States. This places a serious 
handicap upon Kaiser, all of whose reduc- 
tion plants are in the far northwest, and, to 
a lesser extent, burdens Reynolds and Alcoa 
who have only a part of their facilities so 
located. Moreover, the impact of Limited’s 
competitive activities within the United States 
would no longer be solely directed at a 
company in which the majority shareholders 
of Limited likewise possess majority con- 
trol, but also at two new organizations in 
whose preservation or success they pre- 
sumably have no interest. The above con- 
ditions persuade me that the rationale which 
so well supported Judge Caffey’s conclu- 
sions is no longer persuasive. 


In order fully to appreciate the real 
import of Limited’s competitive potentiali- 
ties in the United States the disposition of 
that company’s Canadian output should be 
examined. Out of an annual production of 
some 800 million pounds of aluminum prod- 
ucts, only 110 million are consumed in Canada. 
In 1948, primary aluminum ingot shipments 
from Canada were consigned to 37 different 
countries. Nearly 160 million pounds were 
sold in the United States. 


On the other hand, the exports of pri- 
mary by domestic producers are more or 
less negligible. This is largely due to the 
favorable situation in which Limited finds 
itself. Thus, Limited enjoys a commanding 
position in markets abroad, and is possessed 
of the ability to undertake sizeable commit- 
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ments within the United States. The record 
does not indicate to what extent overseas 
demand curtails the supplies Limited can 
allocate to the domestic market. However, 
it is reasonable to surmise that as econo- 
mic recovery progresses in Europe and Asia, 
and as Limited’s foreign plants increase pro- 
duction, more of the large Canadian pro- 
duction will become available for disposal 
in the United States. 


The activity of Limited as a seller in 
the United States’ market is a fact materially 
different from the situation that was pre- 
sented to Judge Caffey. When he reviewed 
the evidence, Limited had no sales organiza- 
tion in this country. [United States v. Alum- 
num Co. of America, 44 F. Supp. 97, 271 
(S. D. N. Y., 1941)]. Toady, Limited has 
a sales agency, the Aluminum Import Cor- 
poration, a New York company organized 
in 1944, which employs between 55 and 60 
persons. This number is the result of sub- 
stantial increases in personnel, occurring in 
1947 and 1948. Although Nathanael V. 
Davis testified that the Import Corporation 
is vigorously prosecuting sales in the United 
States, the Government contends that the bulk 
of Canadian metal is acquired by Alcoa. 
Elaborating upon this premise, it says that 
Alcoa, by virtue of its intimate relationship 
with Limited, enjoys advantages in securing 
metal from that company that are unparalleled 
by its competitors. Indeed, the Government’s 
argument is. that Alcoa actually controls the 
distribution in the United States of aluminum 
from Canada. * * * 


[Terms of Contract with Limited] 


The major deliveries of aluminum by Lim- 
ited to Alcoa have occurred pursuant to an 
agreement between Aluminum Import Cor- 
poration and Alcoa entered into December 
12, 1947. This contract called for the sale 
of 300 million pounds of virgin aluminum 
between April 1, 1948, and March 31, 1950, 
in approximately equal monthly deliveries. 
A subsequent agreement for the purchase 
of an additional 20 million pounds was can- 
celled after shipments of some 3 million 
pounds had been made pursuant to its terms. 
The original price was $.14 U. S. currency 
per pounds, delivered, duty paid, f. o. b. cars, 
at plants at main United States’ Great Lakes 
ports, or Edgewater, New Jersey. On all 
deliveries to other points to which the cost 
of transportation is $.0075 U. S. per pound 
or in excess thereof, an allowance of $.0075 
U. S. per pound is made to Alcoa. 
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The Import Corporation reserved the right 
to raise the price on sixty days notice, Alcoa 
having the option to cancel the contract within 
thirty days of receipt of such notice. In addi- 
tion, if the price were out of line with Alcoa’s 
price for like material, Alcoa could request 
negotiation of an adjustment, and failing such 
adjustment, could cancel the contract. In fact, 
the price has been raised twice and is now 
$.16 U. S. currency, per pound. Terms are net 
cash in New York thirty days from invoice, 
invoice to be dated per bill of lading. Ap- 
parently, also, in September, 1948, it was 
agreed that shipments to Alcoa would be 
accelerated on payment of a slight premium. 


The proof indicates that Alcoa made the 
agreement because it anticipated a demand 
greater than that it could itself supply. 
Limited considered the contract large and 
advantageous, and in 1947, would have signed 
a similar contract with any other respon- 
sible purchaser. However, in the case of 
Reynolds, the credit position of that com- 
pany might have warranted the inclusion 
of harsher terms. 


[No Preference Under Contract] 


On the whole, I cannot find that Alcoa 
enjoys more favorable terms under the above 
contract than are generally available. The 
price is no different than that on orders taken 
from others. While Limited has changed 
its policy somewhat with regard to trans- 
portation allowances, it had not been shown 
that new purchasers are substantially prej- 
udiced in comparison to Alcoa. It is also 
observable that Limited’s prices do not seem 
to depart materially from those of our 
domestic producers. My conclusion is that 
the purchase agreement was not the prod- 
uct of a deliberate effort by Limited to favor 
Alcoa, but more accurately, was the result 
of Limited having ingot to sell, and Alcoa 
being the most ready and dependable pur- 
chaser, and, I may add, an indifference on 
the part of Limited as to the gains Alcoa 
might derive therefrom in obtaining metal 
during a period of acute shortage. 


In addition, the record includes evidence 
of other contracts between Alcoa and Limited 
in force during the period under review. 
The contracts relate primarily to sales of 
bauxite, and agreements for ocean trans- 
port. It has not been shown that Alcoa 
has received any undue benefits from Lim- 
ited which would make suspect these other- 
wise normal commercial dealings. For this 
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reason, I find it unnecessary further to dis- 
cuss the nature of these transactions. 


The outstanding feature of the foregoing 
recital is that Limited has large quantities 
of primary available for disposition in the 
United States. During the past few years, 
however, this metal has not contributed 
substantially toward fostering competitive 
conditions, because Alcoa has absorbed the 
lion’s share. It is, I think, improper to draw 
an inference of favoritism from this fact alone. 
Nevertheless, I believe that in order properly 
to safeguard the public interest bespoken 
by the Sherman Act, it is highly expedient 
that there be no restraints whatever on the 
competitive potential which now exists from 
Canadian production. 

It is idle to expect, as Alcoa itself suggests, 
that during the pendency of this litigation 
Alcoa would show its hand as a motivating 
agent in the activities of Limited. For this 
reason, and because so much credible testi- 
mony has been introduced in opposition, I 
cannot give weight to the statements in the 
Report of the Surplus Property Board 
(September 21, 1945), and reiterated elsewhere 
in the record, to the effect that the output of 
Limited was to be used as a supplement to 
Alcoa’s own production in order that the latter 
should not exceed limits which would not be 
considered as violative of the anti-trust laws. 


[Relationship Increased in Importance] 


Nevertheless, since Limited is now a com- 
petitive factor in the domestic market, Alcoa’s 
relationship to Limited jeopardizes the public 
interest to a degree not present when this case 
was tried before Judge Caffey. I think it 
too much to expect that the competition 
between Alcoa and Limited, now that they 
both participate in the same market, will 
be as keen and comprehensive as the Sher- 
man Act demands. While there may be 
active rivalry between them for customers, 
since the controlling shareholders of these 
corporations may not prefer one of these 
companies over the other as the source of 
their dividends, it is doubtful that the stim- 
ulants to price competition and efficiency, 
from which the public benefits, can exist to 
the same degree as would be the case if 
these firms were wholly disassociated. 


The sales contract which Alcoa executed 
at the end of 1947 is a case in point. The 
evidence discloses that the inventories of 
the three domestic producers had been steadily 
diminishing in the months preceding De- 
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cember, 1947. Meanwhile, the backlog of 
orders of these firms continued to increase. 
The outlook for 1948 was such that a serious 
shortage of aluminum in the United States 
could be anticipated. At this point, Alcoa 
was able to secure for itself the aforemen- 
tioned large commitment on Canadian pri- 
mary. As the year developed the producers 
enjoyed a seller’s market, and aluminum 
metal was a scarce commodity among the 
non-integrated fabricators. It is not unrea- 
sonable to believe that Limited could eval- 
uate trends as capably as any other producer, 
and, if so, it should have felt no pressing 
need to acquire a single purchaser of so 
much aluminum at the time it did. From 
this fact, it would seem appropriate that 
conditions be created whereby Limited will 
more closely scrutinize the possible effect 
of conferring benefits of this nature again 
on a presumably leading competitor, 

Note must be taken of the fact that the 
president of Aluminum Limited, Nathaniel 
V. Davis, a young man of 34 years, has oc- 
cupied this position for almost two years. 
He is the son of Edward K. Davis, former 
president of Limited, now retired, and a 
nephew of Arthur V. Davis, Chairman of 
the Board of Alcoa, and’ its largest single 
stockholder. As a witness, the manner and 
ability of young Davis impressed me favor- 
ably. Nevertheless, since his own holdings 
in Limited are a mere 275 shares, and his 
uncle, Arthur V. Davis, is the largest single 
stockholder in Limited, owning almost ten 
times more shares in that company than 
Edward K. Davis, it is easy, and even nat- 
ural, to suppose that family influences played 
some part in his elevation to office. 

Now that Limited is a vital competitive 
factor in the domestic market, some cogni- 
zance of these family ties must be taken 
into account. Among normal individuals, 
blood is usually thicker than water. By this, 
I do not mean to impugn the integrity of any 
of the above named persons. Much less do 
I suggest that any officer of these corpora- 
tions will act in the interest of only a part 
of the shareholders whom he serves. Expe- 
rience, nevertheless, demonstrates that, while 
possible impediments to competition between 
corporations, that are controlled by com- 
mon interests, may benefit all their share- 
holders, such impediments may prove to be 
a distinct disservice to competitor companies, 
and the public as well. The Sherman Act 
is designed to prevent any such eventuality. 
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[Dangers in Preferential Supply System] 


It has here been argued that the rela- 
tionship between Alcoa and Limited is, of 
necessity, of an impermanent character in 
that some of the dominant stockholders are 
elderly, and that upon their deaths, wide 
distribution of their holdings will ensue. The 
public interest cannot wait upon such con- 
tingencies. The post-war aluminum indus- 
try has not yet taken rigid form. It is most 
probable that, in the next few years, this 
industry will assume the structure and char- 
acteristics by which it will be marked for 
a long period of time. Reynolds and Kaiser 
are infants whose successful development in 
these formative years depends upon their 
ever-increasing ability to encroach upon Al- 
coa’s long established position. This means 
they must be free to capitalize on such vi- 
cissitudes as may beset Alcoa, whether from 
strikes, droughts, or similar happenings not 
infrequent in this industry. If, upon such 
occasions, Alcoa exercises its power to se- 
cure metal from Limited and, thus, supply 
and preserve its customers, the prospects of 
Reynolds and Kaiser can be obscured, if 
not wholly dissipated. 

Alcoa need not even be the initiating 
agent, but rather Limited, itself, perceiving 
the disadvantageous circumstances which 
have overtaken Alcoa, may of its own ac- 
cord divert a sufficient portion of its Ca- 
nadian metal into the United States to 
frustrate the opportunities of Reynolds and 
Kaiser. If so, it may reap profits for its 
controlling shareholders that otherwise would 
be lost to them by virtue of the curtailed 
operations of Alcoa. 

Together, Limited and Alcoa are in po- 
sition, at any time, to restrain effectively the 
growth of Reynolds and Kaiser. Accordingly, 
inasmuch as irreparable harm can result 
from a delay in remedies, it is unwise for 
this Court to relinquish jurisdiction of this 
action until it is assured that the aluminum 
industry has been oriented in a lawful di- 
rection. 

One must indulge the conviction that the 
control which may be exercised over Alu- 
minum Limited by the controlling stock- 
holders of Alcoa, is a resource of enormous 
importance. No matter how lawful the re- 
lations with Limited may have been in the 
past, were I now to ignore the potential 
power which resides in the nexus above de- 
scribed, my duties in this proceeding, as I 
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understand them, would not be adequately 
discharged. * * * 


[Likelihood of Additional Producers 
Entering the Industry] 


Occasion has heretofore been taken to 
note the necessity for access to a large and 
inexpensive power supply in order econom- 
ically to accomplish the reduction of alu- 
minum. The water power situation in this 
country, as presently developed, is such as 
to discourage the initiation of new facilities. 
Little, if any, additional domestic hydro- 
electric power is now available in the amounts, 
and at costs, permitting production of alumi- 
num on a competitive basis with Alcoa, 
Reynolds and Kaiser. * * * 


Alcoa has made some inquiries as to the 
possibility of utilizing water power in Alaska. 
This would require the diversion of water 
from Canada, and officials of that country 
have expressed a sympathetic reaction to 
an arrangement of this nature. However, the 
problems incident to such an undertaking 
are so complex and numerous, that the 
project is of questionable feasibility. A con- 
siderable number of years would be required 
to complete the development. Furthermore, 
in order to be practicable, a reduction plant 
in that locality would have to be capable 
of producing some 400 to 500 million pounds 
of aluminum. 

Under these conditions, it is improbable 
that a new company would run the risk of 
engaging in an enterprise of such a specu- 
lative character. And, in this connection, 
one must ever remember that it is desirable 
that a reduction plant should not be too re- 
mote from the territories which will furnish 
it with an available market. 


[Possibility of Using Gas Power] 


At present, it would appear that the use 
of natural gas as a source of power offers 
the more favorable prospects. Texas, Louis- 
iana, and some loclities in the Midwest are 
the most prolific sources of this important 
industrial resource. Nevertheless, the cost 
for power derived from natural gas is some- 
what greater than that generated in the 
large hydro-electric developments, It may 
be, too, having in mind the constantly in- 
creasing demands that are daily being im- 
posed upon our gas fields, that this source 
of power is not inexhaustible. Consequently, 
these opportunities can be attractive pri- 
marily to the present producers who can 
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offset these higher costs with their present 
supplies of low priced power at other plants. 
A new producer would have to face many 
hazards seeking to compete with established 
facilities if he were required to rely solely 


upon the less economical power alternatives. 
**K x 


[Costs of Entering Industry] 


There are other factors which militate 
against the probability that a new domestic 
producer of aluminum will dare enter the 
field. In view of the existing structure of 
this industry, it is reasonably obvious that 
in order successfully to compete here and 
abroad, the new firm would require the econ- 
omies which follow upon the integration of 
operations from the extraction of ore through 
the manufacture of semi-fabricated prod- 
ucts. To build an industrial establishment 
of this size, at present construction costs, 
would necessitate a huge investment. Such 
firm would have to compete with Reynolds 
and Kaiser who have acquired choice facili- 
ties at “give-away” prices with minor cap- 
ital outlays, and with Alcoa, some of whose 
more recent facilities are completely amor- 
tized. Inasmuch as I am a federal judge, 
and not a financier of industrial projects, I 
can speak with no assurance of accuracy. 
But with such knowledge as I possess, I 
doubt very much that funds for the devel- 
opment of a new integrated aluminum com- 
pany could readily be found. The present 
producers have preempted the field. * * * 


To my mind it must be concluded that 
there is no likelihood of domestic competi- 
tion arising in the aluminum industry, as 
now constituted, to challenge the present 
three producers. Directly, this result may 
have been caused by the operation of the 
Government’s disposal program in estab- 
lishing two highly favored producers, but 
indirectly, it arises from the difficulties en- 
countered in restoring competition to a field 
so long occupied by a single firm. The very 
effort which was directed at making Reynolds 
and Kaiser competitive with Alcoa, now limits 
the division which might be made of Alcoa 
itself, inasmuch as it must be provided that 
each of the parts created from its establish- 
ment would be capable of competing effec- 
tively with those two firms. An assurance 
of such competition is hard to come by in 
the dismemberment of a closely integrated 
organism. For this reason, the status of 
Aluminum Limited assumes augmented im- 
portance because in that company resides a 


{| 62,646 


63,874 


competitive potential of a magnitude greater 
than that which might feasibly be gener- 
ated within the United States. * * * 


[Need for Remedy Established | 


In view of such circumstances, the pro- 
priety of remedial action to curtail Alcoa’s 
monopoly potential has been established. 
The extent of relief necessary to guarantee 
effective competition poses problems of an- 
other and equally difficult character. * * * 


Numerous witnesses, among them Gen- 
eral Brehon B. Somervell, wartime Com- 
mander of the Army Service Forces, and 
Admiral Ben Moreell, former Chief of the 
Bureau of Yards and Docks and of the Civil 
Engineers of the Navy, have cautioned that 
a great disservice would be rendered the 
economy and security of this country if the 
efficiency and productivity of this industry 
were to be impaired. The Government, no 
doubt, will claim that where the mandate 
of the law is clear, such considerations are 
for the Congress and not the federal courts. 
But in this proceeding, in which equitable 
relief is sought, I am invested with broad 
powers and discretion, and in the absence 
of a clear conviction that Alcoa is, as it were, 
operating unlawfully, these call for an open 
recognition of the perils that might result 
from the serious impairment of Alcoa’s in- 
dustrial potential in these times of inter- 
national tension. 


The Government contends, however, that 
Alcoa has continued to demonstrate such an 
inveterate purpose to dominate the industry 
as to require the application of drastic re- 
medial measures. Since such a course may 
conflict with the countervailing public in- 
terest above described, it is necessary now 
to examine Alcoa’s overt behavior so as to 
determine whether an “innate proclivity” to 
monopoly has been manifested. 


[Intention] 


The major portion of the evidence upon 
this phase of the case relates to Alcoa’s ac- 
tivities with reference to the war-time ex- 
pansion of production; the post-war plant 
disposal; and particularly, to Alcoa’s coop- 
eration or lack of cooperation with the 
federal agencies responsible for the admin- 
istration of those programs, * * * 

The heavy burden of equipping this coun- 
try with sufficient aluminum facilities to 
satisfy the greatly expanded wartime needs 
fell upon Alcoa. It was not impossible for 
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Alcoa to have done the work that devolved 
upon it in such manner that hindrances 
would exist to the development of post-war 
competition. For this reason, the war pro- 
duction program, as it comprehended Alcoa 
and the aluminum industry, should be ex- 
amined. 


[The Wartime Construction Program] 


In May, 1941, Alcoa responded to a re- 
quest of the Office of Production Manage- 
ment, that it suggest a plan for providing 
300 million pounds of aluminum, in addition 
to the 200 million pounds Alcoa believed 
had been, or could be, obtained by the Gov- 
ernment from Aluminium Limited. Alcoa 
made the following proposals: (i) that if 
enlarge, at its own expense, its Alcoa, Ten- 
nessee, and Massena, New York, plants to 
produce an additional 100 million pounds of 
aluminum per annum, the Government to 
arrange for an adequate power supply; (ii) 
that the Government build and operate a 
reduction plant with a capacity of 200 mil- 
lion pounds per annum, using Bonneville 
power; Alcoa to construct the plant for the 
Government, and to manage it pursuant to 
a twenty-year contract. * * * 


It might be thought that because of AI- 
coa’s responsibility in connection with the 
wartime construction program, the uneco- 
nomic location of at least some of the Govy- 
ernment reduction plants might have been 
dictated by Alcoa’s desire to avoid post-war 
competition. However, I believe the evi- 
dence in refutation of this suggestion is 
clear and convincing. The record estab- 
lishes that plant sites were determined after 
the investigation and report of Governmental 
agencies, and that the location of reduction 
plants was influenced primarily by the avail- 
ability of adequate power. * * * 

The eventual plant constructions under- 
taken by Alcoa, on behalf of the Govern- 
ment, vastly exceeded the early estimates, 
and are detailed in Table I of this opinion. 
Alcoa expanded its own production, at its 
own expense, from 350 million pounds to 
830 million pounds per annum. * * * More- 
over, Alcoa has never claimed, and has never 
received, any compensation for the Govern- 
ment’s use of its patents during the war. 


[Plant Disposal and Cancellation of Leases] 


The Surplus Property Act of 1944 hac 
as some of its objectives the orderly dis- 
posal of such properties so as to discourage 
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monopolistic practices, encourage the devel- 
opment of new independent enterprises, 
strengthen the competitive position of small 
business concerns, and accomplish the dis- 
posals “as promptly as feasible without fos- 
tering monopoly or restraint of trade.” 58 
Stat. 766, 50 U. S. C., App. § 1611 (1946). 


Ob 


One of the officials associated in the task 
of formulating the Government disposal pro- 
gram was Gordon W. Reed. While Alcoa 
did not seek to press directly upon W. Stu- 
art Symington, the Administrator, its own 
idea for a proper disposal program, it did 
convey to Reed, for transmission to the 
Board, its satisfaction with a plan worked 
out by him after consultation with Alcoa 
officials, * * * 


* * * [OJn July 24, 1945, Alcoa offered 
to purchase the Arkansas facilities at Jones 
Mills and Hurricane Creek, upon settlement 
of mutually satisfactory terms. On Septem- 
ber 11, 1945, in reply to the Board’s inquiry 
concerning the anti-trust aspects of dis- 
posals to Alcoa, the Department of Justice 
advised that, although the Department’s pol- 
icy was only to give advice on specific pro- 
posals, it could be said as a general rule 
that any disposal to Alcoa would be vio- 
lative of the anti-trust laws. 


In addition to the requirement of sub- 
mitting a report, another circumstance made 
necessary the formulation of a policy for 
the aluminum industry in the summer of 
1945. The lease agreement under which 
Alcoa operated the reduction plants at Jones 
Mills, Arkansas; Los Angeles (Torrance), 
California; Massena (St. Lawrence), New 
York; Spokane (Mead), Washington; and 
Troutdale, Oregon; and alumina plants. at 
Hurricane Creek, Arkansas; and Baton 
Rouge, Louisiana; provided that if in any 
six months period average production was 
less than 40% of aggregate productive ca- 
pacity the agreement could be terminated 
upon sixty days notice. Production for the 
six months ending July 31, 1945, was slightly 
below the 40% figure and the Government 
had an opportunity to cancel all the leases. 
KKK 

The Government served Alcoa with no- 
tice of termination dated August 30, 1945. 
Nevertheless, it expressed its desire to ne- 
gotiate a temporary arrangement for the 
continued operation of the plants, and sug- 
gested one-year Icases on all plants with a 
right in either party to cancel on sixty days 


Trade Regulation Reports 


Court Decisions 
U.S.v. Aluminum Co. of America, et al. 


63,875 


notice. Alcoa rejected this offer on the 
ground that it would place the company in 
an “impracticable operating position”, a be- 
lief which apparently extended to most any 
form of temporary adjustment, Accordingly, 
the leases were cancelled, Alcoa cooperat- 
ing by its willingness to permit the equip- 
ment and materials within the plants to 
remain undisturbed, as requested by the 
Governmeat. 


Finally, on September 21, 1945, the Sur- 
plus Property Board submitted its Report 
to Congress. The program acceptable to 
Alcoa was rejected on the ground that it 
would increase rather than decrease Alcoa’s 
monopoly position, and thereby prevent the 
expansion of production and employment 
that would result from more competition. 
* OK x 

Thereafter, on October 15, 1945, Alcoa 
sent to the Administrator, and released to 
the press, a 45-page “letter of protest” against 
the Report. The theme of this document 
was that the Board had grossly exaggerated 
Alcoa’s competitive strength, and consequently, 
with a view to destroying Alcoa, had pro- 
posed a “cradle to the grave” subsidy pro- 
gram for the industry which, once entered 
upon, could never be terminated. From the 
intemperate wording of the letter, its many 
misstatements, and its misrepresentation of 
the Report by quotations improperly ab- 
stracted from their contexts, it is hard to 
believe that it was not a deliberate attempt 
to set a gloss upon the Board’s work, * * * 

On January 6, 1946, Symington wrote 
to Senator O’Mahoney, Chairman of the 
Senate Subcommittee on Surplus Property, 
and released for publication a letter, with 
an accompanying report, replying to the 
Alcoa protest. The report effectively cor- 
rected the misstatements and misrepresenta- 
tions of the Alcoa attack on the alleged sub- 
sidy program. * * * 


[ Allocation of Patents] 


Upon the publication of Symington’s let- 
ter and report, Alcoa made its first positive 
contribution to the creation of post-war 
competition, At a conference held January 
9, 1946, the Government requested royalty- 
free licenses on the alumina patents embod- 
ied in, and required for the Hurricane Creek 
plant, and by letter dated January 10, 1946, 
A. V. Davis tendered such an offer. It was 
conditioned as follows: 
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“As a term of the license, the Recon- 
struction Finance Corporation and any 
sub-licensee will grant the Aluminum 
Company of America a non-exclusive roy- 
alty-free license, with right to sub-license, 
under any patents used at the Hurricane 
Creek alumina plant by the Reconstruc- 
tion Finance Corporation or a sub-licensee 
which are improvements upon the alumina 
patents and which are owned or controlled 
either by the Reconstruction Finance 
Corporation or such sub-licensee or under 
which either has a right to sub-license 
others.” 


Thereafter, Alcoa was showered with 
encomiums by Symington, by Senator 
O’Mahoney, and by the then Attorney Gen- 
eral. But all such statements, press releases 
and press conferences failed to make men- 
tion of the grant-back to Alcoa of improve- 
ment patents upon which Davis had conditioned 
his offer. Indeed, at the press conference, 
Symington stressed that there was no quid 
DLO QUO 5 wed 


In April, 1946, the Government leased 
the Hurricane Creek plant to Reynolds, and 
agreed to indemnify the lessee against any 
claims that might be made for patent in- 
fringement, including Alcoa’s fluoride fa- 
cilities which were part of the plant. In 
August, 1946, Alcoa consented to grant roy- 
alty-free licenses to the Government on the 
patents necessary to the operation of the 
Baton Rouge alumina plant on terms sim- 
ilar to those, of the previous January, cover- 
ing Hurricane Creek. 


Both Reynolds and Kaiser assumed that 
the burden was on the Government to ob- 
tain from Alcoa the patents necessary for 
the economic operation of the plants which 
they had leased or bought from the Gov- 
ernment. They were concerned not only 
with the patents required for the production 
of alumina, but also with patents covering 
the direct chill process, alloys, and certain 
other equipment which had been built into 
the Alcoa-constructed plants. The original 
position of the War Assets Administration 
was that all these patents should be licensed 
royalty-free, Alcoa, as already noted, was 
willing to accede to such an arrangement on 
the alumina processes conditioned upon the 
grant-back of improvement patents, but re- 
fused to tender similar licenses under the 
other patents. * * * 


In November, 1947, Alcoa and Kaiser 
entered into license agreements, effective 
December 1, 1947, covering all the patents 
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then necessary to the latter company’s op- 
erations. * * * Certain fabrication and mis- 
cellaneous patents, and the alumina patents 
necessary for the operation at Baton Rouge 
were licensed royalty-free, the latter contain- 
ing the grant-back provision on the contin- 
uous digestion and starch processes. * * * 
The 10-point contract established eight 
forms of licenses denominated, respectively, 
machine, casting, alloy, fabrication-miscel- 
laneous, Baton Rouge-alumina, Hurricane 
Creek-alumina, Hurricane Creek-aluminum 
fluoride, and clad products. The subject- 
matter of the first five licenses is the same 
as that of the similarly named ones previ- 
ously entered into with Kaiser, except that 
the new machine license covered all Alcoa’s 
machine patents in each of the war-built 
plants. Also, the new alloy license included 
patents not in the original Kaiser alloy li- 
cense. The clad products license was con- 
cerned with the Brown patent, described 
above as one of the eleven that are compet- 
itively significant. The titles of the Hurri- 
cane Creek licenses are sufficiently descriptive. 


The Hurricane Creek, Baton Rouge, and 
machine licenses designated War Assets 
Administration as licensee with the right to 
sublicense. As to the other four licenses, it 
was agreed that Alcoa would issue such a 
license ‘‘to any operator of any aluminum 
plant or facility” at the request of War As- 
sets Administration. 


Concerning royalty provisions, four are 
royalty-free, these being the three alumina 
plant and the fabrication-miscellaneous li- 
censes. These royalty-free licenses cover 
six of the eleven patents listed as compet- 
itively significant—the four alumina produc- 
tion patents, the fluoride patent, and the 
stabilizing process for cold rolling aluminum- 
magnesium alloys. * * * 


The new licenses removed most of the 
restraints which the Government asserts were 
present in the earlier ones to Kaiser. The 
restriction of the casting and alumina li- 
censes to then existing facilities was deleted. 
In the same licenses, broader protection was 
given the licensee to contest the validity of 
the patents involved. The alloy license was 
no longer limited to the United States, its 
territories and possessions. 

However, it is still true that no right 
exists to make, or have made, any equip- 
ment under the alumina and machine licenses. 
As to the former, the very fact that it re- 
mains unchanged supports the conclusion 
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that the omission was inadvertent and, in 
any event, Alcoa is willing to correct it. 
And as to the latter, I am not persuaded that 
any improper restraint was intended or is 
imposed. I may add that certain other al- 
leged restrictions to which the Government 
points in its brief, as being unreasonable 
restraints, do not so impress me. 


[Monopoly Enhancement in Grant-Backs] 


The retention of the grant-back provi- 
sions, however, presents a graver issue. The 
original Baton Rouge license to Kaiser, 
and the 1948 replacement, are substantially 
the same. In the first license, the grant- 
back requires, inter alia, that the licensee 
grant to the licensor a royalty-free, non- 
exclusive right and license to make, use and 
sell, and the right similarly to sublicense 
others, on any improvements which Kaiser 
may patent on the starch and continuous 
digestion processes. The new license was 
identical, except that the Government was 
licensee, and obligated it and its sublicensees 
under this clause. The Hurricane Creek 
alumina license had a provision similar to 
that in the new Baton Rouge license, except 
that it extended to the two combination 
process patents which are used at that plant 
to convert low-grade bauxite, as well as the 
continuous digestion and starch processes. 
The Hurricane Creek fluoride license also 
contains the grant-back clause. 


In response to the Government claim 
that these clauses show an intent to dom- 
inate, Alcoa says that they are entirely rea- 
sonable, considering that the original licenses 
are royalty-free, and that the grant-back is 
of a non-exclusive license. It is further 
stated that the provisions are only defensive 
steps to preserve the value of Alcoa’s basic 
discoveries. Mr. Rhoades testified that the 
Baton Rouge license improved the compet- 
itive position of the Kaiser Company, Mr. 
Schmeltz deposed that, in drafting the li- 
censes, he did not have in mind the possible 
invalidity of the Alcoa patents, and that 
Alcoa would feel that if any of the licensed 
patents were adjudicated invalid, the grant- 
back obligation would be deemed to have 
terminated. 


Nevertheless, it appears that if improve- 
ments were licensed to Alcoa, and if then, 
the basic Alcoa patent were held invalid, 
Alcoa would retain its licensed right. Mr. 
Wilson said that Alcoa thought a grant- 
back on the combination patents perfectly 
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proper, although Alcoa is not at present 
using those patents, because the basic rights 
are Alcoa’s, and Alcoa may in the future 
have occasion to employ both the basic and 
any improvement patents. It must be re- 
membered, however, that all the Alcoa pat- 
ents may be considered the “fruits” of Alcoa’s 
past monopoly, in the sense that the attend- 
ant research dates back to the time when 
that company was the sole domestic pro- 
ducer of primary aluminum. 

After careful study of the problem, I 
have concluded that the grant-back provi- 
sions, in the peculiar context of this indus- 
try, constitute a potential restraint on the 
restoration of lawful competitive conditions 
to such an extent as to require appropriate 
remedial action. The patented processes 
involved are basic to the economical manu- 
facture of alumina. In speaking of the com- 
bination process, the record completely 
supports the statement in Alcoa’s brief that 
“This process literally revolutionized the 
industry, for it made possible the use of 
low-grade Arkansas bauxite on a basis fully 
competitive with high-grade bauxite obtain- 
able elsewhere. .’ Though not pres- 
ently commercially feasible, the technological 
structure of this industry, even at the pres- 
ent time, includes processes for the extrac- 
tion of alumina from clay. To my mind, 
the refinement of these processes, which 
may only represent improvements on the 
processes presently utilized in the plants, 
constitutes an important avenue, if not the 
major avenue, of development in this in- 
dustry. The elimination of the need for 
foreign bauxite supplies could easily pro- 
vide the initiator of a successful process 
with a tremendous cost advantage, and 
would contribute greatly to our national 
security by vastly enlarging the domestic 
reserves of usable aluminum material. 


With regard to this crucial technological 
matter, Alcoa, by virtue of the grant-back, 
enjoys a marked advantage over its com- 
petitors. It will have exclusive control of 
its own improvements. It will also have 
free use of any improvements made by Rey- 
nolds or Kaiser, whereas, as between the 
latter two firms, only the inventing com- 
pany will stand to benefit. Thus, the efforts 
of either Reynolds or Kaiser may serve to 
improve Alcoa’s position, and do harm to 
one of the other two concerns. Moreover, 
because an improvement by Reynolds or 
Kaiser can never injure Alcoa, their major 
competitor, it appears to me that the 
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smaller companies will likely be discour- 
aged from pursuing, with fullest vigor, tech- 
nological investigation in the possibilities of 
the future. This helps to explain, perhaps, 
why Alcoa’s research department had 762 
employees in 1949, while Reynolds and 
Kaiser combined had but about 88. 

In my opinion, it is a vital necessity 
that there be effective competition among 
the companies in research and development, 
as well as in market trade. The consuming 
public has much to gain from technological 
improvements, and the security of the coun- 
try, as well as national prosperity, are 
largely dependent upon continued scientific 
advances. And market competition, itself, 
can be readily impaired if a single company 
secures patent control of the industry. For 
these reasons, and upon these facts, I hold 
that because the grant-back provisions are 
inconsistent with the existence of ‘effective 
competition’ in the aluminum trade, they 
should be decreed to be unenforceable. 


In reaching the above conclusion, I have 
taken note that in each license which con- 
tains a grant-back clause, the following pro- 
vision appears: 


“Neither the execution of this Agree- 
ment nor any of its provisions shall in 
any way be deemed or construed as a 
limitation of the right of the Government 
to apply to the U. S. District Court for 
the Southern District of New York, or 
any other court, for a determination, and 
a decree consistent therewith, that disso- 
lution of the Aluminum Company of 
America is necessary and appropriate to 
create competition in the aluminium in- 
dustry or that the public interest requires 
other relief.” (Italics added.) 


In my opinion, the royalty provisions in 
the various licenses are not abusive, but 
reasonable, and have no serious effect on 
competition. As a result, it is unnecssary 
to examine into the authority of this Court 
to order royalty-free licensing. 

In this connection, it may be that Alcoa 
will contend that, inasmuch as the patent 
licenses which contain grant-back provisions 
are royalty-free, the grant-back clause 
should be considered to be the moving con- 
sideration for the license, and that if the 
grant-back provisions be invalidated with- 
out permitting Alcoa to exact royalties, it 
would in effect be a confiscation of Alcoa’s 
property. Without passing upon the con- 
stitutionality of such confiscation if it be 
alleged, a question which was specifically 
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left open in United States v, National Lead 
Co., 332 U. S. 319, 338, 349 (1947), it is my 
present judgment that any such contention 
upon the part of Alcoa would be without 
substance. It is to be observed that Alcoa 
has argued that the grant-back provisions 
of the patent licenses are of small impor- 
tance because of the fact that the oppor- 
tunities for improvements upon the patents 
are extremely limited. Furthermore, Alcoa 
has not hestitated to claim that its action 
in granting free licenses was responsible, 
in part at least, for the successful execution 
of the disposal program. If Alcoa were 
now to see fit to assert that the grant-back 
provisions are of great value and, thus, put 
aside the generous spirit heretofore mani- 
fested, it would, I believe, be hard put to 
overcome the effect of some of its past ac- 
tions which have not at all times been com- 
pletely commendable. * * * 


[“Intent” Summarized] 

Conclusion: An accurate appraisal of 
Alcoa’s ‘intention’ during these eventful 
years is not an easy task. The entire case 
is tempered by a consideration of the 
uniquely difficult position which was im- 
posed on Alcoa by the decision of the Court 
of Appeals in March, 1945. Prior to that 
event, Alcoa had been cleared of the charge 
of violating the Sherman Act. During this 
period it constructed an aluminium empire 
for the Government with which it has since 
been forced to compete. True, some of 
these facilities have not been capable of 
adaptation to post-war competitive use, but 
the actual responsibility for this fact has 
not successfully been attributed to Alcoa. 
Much less, has it been shown that Alcoa 
deliberately undertook to achieve such a 
result. In fact, it has not been established 
that Alcoa did not believe it might event- 
ually fall heir to some of these properties. 

The opinion of the Court of Appeals, 
coming at a time when the disposal program 
was ripe for consideration, placed Alcoa in 
a perplexing dilemma. That decision, by 
postponing remedial action until the results 
of the disposal program were known, forced 
Alcoa into the unenviable situation of hav- 
ing to co-operate with the disposal agency 
in its effort to attenuate the strength, power 
and trade position of the defendant now at 
bar. It wished, of course, to forestall dis- 
memberment by judicial decree. While un- 
der this strain, it is not surprising that Alcoa 
became restless, and alarmed, and gave 
voice to vigorous protests. 
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No business enterprise can really be ex- 
pected to be a willing and happy agency in 
bringing about a serious diminution of its 
Own resources. The responsibilities of the 
officers of a corporation to the stockholders 
whom they represent are not conducive to 
a cheerful and charitable attitude towards 
the possibilities that Alcoa’s management 
was required to face. 


Thus, in analyzing the character of 
Alcoa’s behavior, the facts exhibit a definite 
pattern. Alcoa did not eagerly abandon its 
dominance, but yielded to insistent demands 
made upon it. And sometimes, it yielded 
more than was actually required in order 
to avert the chance that it might be sub- 
jected to more onerous conditions. 


In arriving at an opinion upon the sig- 
nificance to be ascribed to such behavior, 
I am bound to remember that a desire for 
the preservation of power is not an abnor- 
mal sentiment, even though determined 
efforts to maintain a monoply position may 
well be unlawful. But the delineation be- 
tween the legal and the illegal in the anti- 
trust field is not so clear as to have 
accurately informed Alcoa as to the extent 
to which it must eventually be reduced, in 
order not to come within the condemnation 
of the Sherman Act. 


The Government has argued that: 


“Perhaps the most revealing manifes- 
tation of Alcoa’s abiding purpose to dom- 
inate this industry is its petition filed in 
this Court on March 31, 1947. Alcoa 
asserted then that competitive conditions 
had been established and that it was en- 
titled to a judgment that it no longer had 
a monopoly. * * * it seems clear that 
Alcoa’s petition was premature and can 
be eXplained only by a purpose to defeat 
the jurisdiction of this Court upon a 
mere showing of distribution of plant 
capacities.” 


The inescapable logic of this contention, 
it would appear, is such as would lead me 
even to condemn the vigorous defense that 
Alcoa has here interposed to the Govern- 
ment’s action upon the ground that it con- 
stitutes evidence of Alcoa’s_ unlawful 
purposes. All I can say is that when 
theories of law begin to lose touch with the 
realities of normal behavior, it is highly 
desirable that the theories undergo a bit of 
modification. 


Even in dealing with a violation of the 
Sherman Act de novo, the status of “intent” 
is surrounded by peculiar difficulties. The 
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Act requires that business enterprises com- 
pete actively, but not unfairly, with each 
other. In the course of so doing, it may 
happen that a single firm, by skill and 
industry, may succeed to such power as will, 
when coupled with the requisite purpose or 
intent, offend against the law. And to find 
this “purpose or intent,’ the controlling 
precedents indicate that it is not necessary 
that the firm indulge in unfair competitive 
practices. It is enough that its strength de- 
veloped as a consequence of competitive 
activity of a kind that, at its inception, was 
entirely lawful. This rule exempts from lia- 
bility only the monopolist whose power is 
accidentally thrust upon it by some un- 
precedented and unforeseeable market occur- 
rence; and as to whose power its own efforts 
could, in no way, be said to contribute. 


[Clear Proof of Abuse Required] 


The plain implication of this doctrine is 
to suggest that incidents of normal competi- 
tive activity, such as is required by law, 
may eventually be employed as material ele- 
ments in proving the existence of an unlaw- 
ful monopoly. I hardly think, however, that 
normal competitive activity can be used to 
show an inveterate purpose to dominate an 
industry, and thus serve to enlarge the 
remedies which would otherwise be ap- 
plicable to the mere existence of monopoly 
power. Any such theory, in my judgment, 
might lead to the vengeful imposition of a 
penalty upon conduct that is compelled by 
law. In order to prompt a magnification of 
remedies, I believe the evidence must clearly 
show that the monopoly was a product of 
abusive or predatory trade practices, which 
are beyond the bounds of lawful competition. 


No instances of unfair competition by 
Alcoa have been presented on this record 
as occurring since Judge Caffey’s findings. 
The most that can be said is that Alcoa 
yielded its unlawful market position re- 
luctantly. But it did not subvert the disposal 
plan, and it was not unscrupulous and un- 
compromising in its opposition to that pro- 
gram. In the end, its contributions were of 
aid in making possible whatever success has 
been achieved. The force of the Sherman 
Act is not weakened by my failure to deal 
harshly with Alcoa because of its futile 
efforts to minimize the unpleasantness of 
what, to it, was an extremely disagreeable 
situation. 

And so, I conclude that the activities of 
Alcoa, since 1940, have not created a need 
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for all the remedial action that the Gov- 
ernment demands. Neither do they prompt 
me to enlarge or diminish remedies beyond 
the necessities of seeing to it that competi- 
tive conditions in this industry be assured. 
On the other hand, Alcoa’s conduct has so 
far failed wholly to overcome the effects of 
the adjudication of monopoly that has gone 
against it. I feel that, in order to safeguard 
the public interest, further appropriate action 
in the premises will have to be taken. 


[Conclusions—A ppropriate Remedy] 


From the foregoing analyses, it is rea- 
sonably apparent that the evidence in this 
proceeding is insufficient to give me a well 
founded assurance that, in future years, 
competitive conditions of an effective and 
lawful nature will be certain to prevail in the 
domestic aluminum industry. The Govern- 
ment insists that such assurance cannot 
possibly be had unless Alcoa be divested of 
the ownership and control of some of its 
properties. 


While I am firmly convinced that the 
Government is entitled to some relief, I am 
as strongly persuaded that, for the present 
at least, the organization of Alcoa’s physical 
properties should not be disturbed. These 
conclusions are supported by several con- 
siderations. 


In the first place, it is my considered and 
firm judgment that a strong and resource- 
ful domestic aluminum industry is a vital 
necessity, not alone from the standpoint of 
national security, but also for the peacetime 
welfare of the general public. By this I 
mean that the future development of the 
industry depends upon its being composed 
of financially sound and well-integrated or- 
ganizations. One must constantly remember 
that aluminum products are in fierce rivalry 
with articles composed of other materials, 
and which are manufactured and sold by 
concerns that, in size, are fully equal to 
Alcoa. Indeed, in some instances, the re- 
sources of such competing firms far exceed 
those of all three domestic aluminum pro- 
ducers. 


If the aluminum industry is to develop 
fully, and be able to satisfy the tremendous 
demands to which, in the natural course of 
events, it will be subjected, it must not be 
reduced to a state of relative impotence. 
On the contrary, the industry, if its present 
Stature is to be maintained, must carry on 
a continuous process of encroachment upon 


{| 62,646 


Court Decisions 
U.S.v. Aluminum Co. of America, et al. 


Number 191—126 
6-22-50 


the preserves of other industries whose prod- 
ucts are manufactured by corporations that 
will not abjectly surrender the trade posi- 
tions they now hold. The success of any 
such effort to encroach upon fields of en- 
leavor that are now occupied by strongly 
entrenched competitors can be achieved only 
by companies that are rich in resources, and 
which are capable of undertaking extensive 
scientific and market experimentations. At 
the present juncture, the weakening of any 
aluminum producer would lessen the buoy- 
ancy of the industry as a whole. Rightly or 
wrongly, from an economic and social stand- 
point, big business in many industries is an 
actuality, and if such enterprises are to be 
subjected to effective competition, their trade 
rivals must be of somewhat comparable 
strength. 


[Divestiture Not Proper at Present] 


This situation imposes a minimum effec- 
tive size on any aluminum producer if it be 
a real contributor to the growth of the in- 
dustry, and be, as well, a lively competitor 
with the producers of other metals. Unless 
fully persuaded —as I am not—that a divesti- 
ture of Alcoa’s properties should take place, 
I am most reluctant to attempt to tamper 
unnecessarily with economic and industrial 
forces from which the public has reaped sub- 
stantial benefits, and from which, also, it 
can continue to be served, and without detri- 
ment, in my opinion, to the national welfare. 


The vertical divestiture of an integrated 
concern so as to create, at a minimum, an- 
other fully integrated and effective competi- 
tor would be, in its nature, a highly 
speculative—and even hazardous—venture. 
A corporation, designed to operate effec- 
tively as a single entity, cannot readily be 
dismembered of parts of its various opera- 
tions without a marked loss of efficiency. 
And, to be sure that the segmented portions, 
when combined in a new organization, will 
be able to cohere successfully, it may be 
necessary that they be provided with com- 
pensatory advantages. These, of course, can 
take various forms; for example, in favor- 
ing a single stage of operation, or by fur- 
nishing the new producer with a generally 
ideal geographical allocation of resources. 
Such dispositions eventually may subvert the 
functioning of over-all competition between 
the resulting firms. These inherent diffi- 
culties are considerably magnified in the 
present context. 
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To the extent that Alcoa possesses dupli- 
cate and comparable facilities, the problem 
of divestiture would be less troublesome. 
But, in an extremely important stage of pro- 
duction, a major impediment to a successful 
divestiture is to be found. Alcoa has two 
alumina plants. The one located at Mobile, 
Alabama, is its only facility economically 
comparable to the alumina plants of Rey- 
nolds and Kaiser. In order to produce 
alumina at East St. Louis (Alcoa’s other 
plant), at costs that approach the competi- 
tive level, the use of domestic bauxite would 
be required. The diminution of these al- 
ready scarce reserves, under readily imagi- 
nable circumstances, might possibly take on 
the proportions of a calamity. Similar un- 
equal concentrations by Alcoa of particular 
productive operations, at a single plant, like- 
wise exist in certain fields of fabrication. 


The insurance of successful competition 
by any dissociated portion of Alcoa would 
depend upon the ability of the new corpora- 
tion to supply itself with efficient and ex- 
perienced management. Since Alcoa, for so 
long, was the only domestic producer of 
aluminum, there is but a limited number of 
persons outside of its staff, and the official- 
dom of Reynolds and Kaiser, of which a 
large part was trained in the Alcoa organiza- 
tion, who are able efficiently to function as 
executives and managers in this industry. 
Thus, although the independence of the new 
firm would be the purpose for its creation, 
it could not, in the first instance, completely 
sever its ties with Alcoa. 


[Danger of Impairing Research] 


When account is taken of the personnel 
and equipment presently employed in re- 
search, an equally grave problem must be 
faced. It would be a singular disservice to 
the public if the skill and technique of Alcoa’s 
research department were impaired. Any 
divestiture which would extend to this activ- 
ity, almost surely, would have a baneful 
effect upon the future of the industry. Nor 
would independence be fostered by tying 
two firms to the same research department. 
Yet, to recruit, outfit and finance a research 
organization which would not be under a 
serious disadvantage to that of Alcoa would, 
indeed, be close to an impossible task. 


Furthermore, serious problems are created 
as a result of the financial benefits that 
‘were received by Reynolds and Kaiser 
under the Government’s disposal program. 
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The capital structure of a new company 
would have to be consistent with the low 
investment bases of these two producers. 
Otherwise, a disproportionate strain might 
soon wreck the competitive opportunities of 
the newcomer. For these reasons, the new 
concern would have to be so outfitted that 
additional constructions, at costs now much 
higher than formerly prevailed, would not 
be needed until such time as they would be 
justified by business success. To carve from 
Alcoa’s establishment a combination which 
could satisfy all these criteria for effective 
competition, while perhaps not impossible, 
is such a perilous undertaking as to call for 
both caution and restraint. 


Two alternative divestiture plans pro- 
posed by the Government have had my 
attention. Each of them provides for the 
creation of one other company which would 
have fewer physical resources, and less 
capacity, than Kaiser. The plans contem- 
plate that the newcomer, at an early date, 
would have to construct efficient alumina 
facilities, and eventually, diversify its fabrica- 
tion equipment which, at the outset, would 
be concentrated on the production of sheet 
aluminum. 


To my mind, these alternative plans fail 
adequately to solve the problems heretofore 
described. Each of the Government’s pro- 
posals calls for the creation of a single other 
operator, and a comparatively weak one, 
whose likelihood of successful growth is 
more presumed than rationally explained. 
And yet, the Government rightly exhibits 
restraint in its proposals; namely, it does not 
wish to deprive Alcoa of such strength as 
would fatally impair that company’s efforts 
and efficiency. 


If divestiture really be called for, a less 
hazardous plan could possibly be devised. 
But this would involve something more than 
the selection of a few of Alcoa’s properties 
which superficially appear to be combinable 
into an effective unit. To state the matter 
differently, there is little guarantee that the 
creation of one new aluminum company, in 
the presence of a still strong Alcoa, would 
materially change the competitive situation 
that now exists. The potential benefits 
which may thus derive from the Govern- 
ment’s plans hardly justify the risk that the 
new producer created thereunder would soon 
wither and die. 

Actually, any type of plan that would 
carry greater assurances for the success and 
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independence of the new concern, and, at the 
same time, of necessity, be more crippling 
to Alcoa, is unnecessary in view of present 
competitive conditions, and the availability 
of other forms of relief. The Reynolds and 
Kaiser organizations are operating success- 
fully and profitably, and there is little or no 
reason to think that either of them will be 
unable, under existing trade circumstances, 
to continue to thrive, and even to prosper. 
The Government disposal program has 
launched them with excellent properties, low 


investments, and safeguards for their future — 


stability. The effective future competitive 
efforts of these two companies will be 
greatly enhanced if the shadow that now 
hangs over them in Alcoa’s potential control 
of Aluminum Limited be removed. 


It is inevitable that investments are de- 
terred, expansion retarded, and stability im- 
paired by the power in Alcoa’s controlling 
stockholders, if they choose to exercise it, 
to overwhelm, and put to naught, the best 
efforts of both Reynolds and Kaiser. Such 
power, whether or not exercised, and 
whether or not likely of execution, is omni- 
present. 

Moreover, if the common control of 
Alcoa and Limited be eliminated, it is fairly 
possible, and even probable, that there will 
be introduced into the domestic market a 
rival that is fully worthy of Alcoa’s steel. 
The competitive potential of Limited could 
not be duplicated in this country by the or- 
ganization of an additional producer, except 
at the risk of serious danger and disruption 
to the present effectiveness of the industry. 
Today, the United States provides a natural 
and ample market for part of the huge sur- 
plus of metal produced in Canada. The 
activities of Limited can furnish a supple- 
ment to present competitive efforts in offer- 
ing stimulants to ethciency and lowered 
prices, from which the general public will 
gain, and this, of course, is one purpose of 
the anti-trust laws. 


However, there are a number of possible 
future developments which could subvert the 
accomplishment of the above desirable re- 
sults, and which cannot now fully be antici- 
pated. For example, the competition of 
Limited in the domestic market may prove 
so severe as to diminish the prospects not 
only of Alcoa, but also of Reynolds and 
Kaiser. In such event, the competitive situa- 
tion may be found to be impaired rather 
than improved. Or it may happen that, in 


Court Decisions 
U.S. v. Aluminum Co. of America, et al. 


Number 191—128 
6-22-50 


fear of the above eventuality, any one or 
all of these companies could succeed in hav- 
ing aluminum tariff rates-increased, and thus 
preclude Canadian competition. This might, 
perhaps, create a need for additional rem- 
edies to strengthen competition among the 
domestic producers. 


These possibilities, plus the fact that 
there has been such a short time over which 
the operations of Reynolds and Kaiser are 
open to appraisal, require that, for another 
five years, jurisdiction of this case shall be 
retained by the Court. Within that period, 
note can be taken of the progress—or other- 
wise—of Reynolds and Kaiser. If, for any 
reason, it should appear that their competi- 
tion with Alcoa is feeble, uncertain and 
ineffective, appropriate action, in addition to 
that now about to be accorded the Govern- 
ment, will be in order. 


[Intercorporate Stock Holding Prohibited] 


My present conclusion is that, in addi- 
tion to the relief to the respective parties 
that is indicated in the “Intention” section 
of this opinion with reference to patent 
grant-backs and the disposition of the St. 
Lawrence Plant, the shareholders of Alcoa 
be required to dispose of their stock inter- 
ests either in Limited or in Alcoa. 


The parties are requested to proceed to 
prepare plans, to be approved by the Court, 
to carry this decision into effect. Tenta- 
tively, such proposed plan may include pro- 
visions for a liberal time period in which 
sale of the shares in one or the other of the 
two companies shall be consummated in 
order to prevent undue loss of property 
values. Also, the plan may allow an exemp- 
tion to any Alcoa stockholder, present or 
prospective, who may possess only a limited 
quantity of shares, the number to be deter- 
mined, in either of the corporations, and 
may set up a trusteeship for the voting and 
holding of stock pending its disposition. Of 
course, such other provisions as the parties 
may think appropriate should be contained 
therein. 

A final order should now be entered dis- 
missing Alcoa’s petition; and the relief for 
which the Government has petitioned, ex- 
cept to the extent hereinbefore set forth, 
should be presently denied. Nevertheless, 
the Government, for a period of five years, 
if conditions so warrant, may petition the 
Court for further and more complete relief. 
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[| 62,647] Opinion of the Attorney General of Minnesota. 


Addressed to Mr. James W. Clark, Commissioner, Department of Business Research 
and Development, by J. A. A. Burnquist, Attorney General, Charles E. Houston, Assistant 
Attorney General. May 26, 1950. 


Minnesota Unfair Trade Practices Act 


Sales Below Cost—Store Fixtures Installed for Merchandising Sellers’ Dairy Products 
—Evidentiary Rule—When dairy food processors and distributors make below-cost sales 
of refrigeration equipment to be used in the retailer’s store for the merchandising of the 
dairy products, the application of the unfair trade practices act to such sales depends 
upon whether the dairy food processors and distributors are wholesalers or retailers within 
the meaning of the law, and whether the sales were made with the purpose or have the 
effect of injuring competitors or destroying competition. That portion of the statute which 
sets up eight per cent of actual cost as being the cost of doing business which must be 
included in determining a seller’s total costs on an item, is not a rule of law, but is only 
an evidentiary rule, and if a seller can show that his costs of selling are less than that 


amount, he will not be found guilty for selling at a smaller markup. 
See the State Laws annotations, Vol. 2, J 8428.17, 8428.20. 


Your letter dated May 24 states these 
Facts: 


Both retailers and wholesalers of com- 
mercial electrical refrigeration equipment 
complain to you and have furnished evi- 
dence showing that processors and distribu- 
tors of dairy, ice cream, frozen foods and 
similar agricultural products sell electrical 
refrigeration equipment to retail dealers in 
such products. Such sales are made at prices 
less than the cost thereof as defined in M. S. 
1949, Sec. 325.01. The equipment is used 
by the retailer in merchandising the dairy 
products. 


You submit the 


Question: 


“Such being the case, are the processors 
and distributors of dairy products re- 
quired to comply with the provisions of 
M. S. A. 325.04 when engaged in the 
business of selling electrical refrigeration 
equipment?” 


O pinion 
The facts to be ascertained in the applica- 
tion of M. S. 1949, Sec. 325.04, are these: 
(1) Is the supposed offender a wholesaler 


or retailer within the definition of Sec. 
325.01, subds. 3, 10, 11? 


(2) Is the offender engaged in business 
in this state, selling merchandise at less than 
the cost thereof to the vendor within the 
meaning of Sec. 325.01, subd. 5? 
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(3) Were the sales made for the purpose 
or with the effect of injuring competitors 
and destroying competition? 


If the answer to all three questions is 


“ce ” 


yes’, then such conduct is prohibited. 


[Jury Not Bound by Evidentiary Rule] 


In a prosecution of an offender it will be 
remembered that the jury and not the pros- 
ecutor will answer the questions. The proof 
required is such as will convince the jury 
of the guilt of the offender beyond a reason- 
able doubt. And the jury is not bound by 
the rule in Sec. 325.52. That rule is: 


“Any sale made by the retail vendor 
at less than eight per cent above the 
manufacturer’s published list price, less 
his published discounts, where the manu- 
facturer publishes a list price; or, in the 
absence of such a list price, at less than 
eight per cent above the actual current 
delivered invoice or replacement cost, for 
the purpose or with the effect of injuring 
competitors or destroying competition, shall 
be prima facie evidence of the violation 
of sections 325.02 to 325.07.” 


But in consideration of the rule, it must 
be remembered that it is not a rule of law. 
It is a mere logical inference which does 
not bind the jury. Dunnell’s Dig., Sec. 3431. 
Prima facie evidence is evidence which, 
standing alone and unexplained, would war- 
rant the conclusion to support which it is 
introduced. Durnell’s Digest, Sec. 3226. 
But the jury is not required to accept the 
conclusion to support which it is introduced. 
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The jury is the exclusive judge of all ques- 
tions of fact. It is not bound in its thinking 
by a prima facie evidence rule. State v. 
Sailor, 130 Minn. 84. The state has the bur- 
den of proving beyond a reasonable doubt 
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every essential ingredient of the crime charged. 
It might and probably would be unsafe to 
rely upon the prima facie evidence rule 
mentioned without substantial proof of seli- 
ing below cost. 


[1 62,648] Edwin H. Morris & Co., Inc. v. Warner Bros. Pictures, Inc., et al. 


In the United States District Court for the Southern District of New York. Civil 
No. 56-182. May 31, 1950. 


Sherman Antitrust Act 


Taking of Depositions—Priority Based on Time of Notice—No Natural Precedence 
for Plaintiff.—The plaintiff in an antitrust suit is not entitled to any preference in proceeding 
with the taking of depositions. Precedence will ordinarily be given to the party first 
serving notice on the opponent, and there is no natural right to be saved by plaintiff's serv- 
ing notice immediately after defendant. 


See the Sherman Act annotations, Vol. 1, {| 1640.593. 


Notice to Take Depositions—Time for Serving Without Leave of Court—Time Runs 
from Filing, Not Serving, of Complaint.—The twenty days after commencement of an 
action, which must expire before notice to take depositions may be made without permis- 
sion of the court, dates from the time the action is instituted by filing the complaint, and 


not from the time the defendant is served with the complaint. 
See the Sherman Act annotations, Vol. 1, f 1640.593. 


Memorandum 


Mepina, D. J.: [Full text except where 
onussions are indicated by asterisks.| Defend- 
ants herein move for an order vacating the 
notice to take depositions served by the 
plaintiff on April 24, 1950, or in the alter- 
native, for an order granting the defendants 
precedence over the plaintiff in the taking 
of depositions. 


[Notice Served to Take Depositions] 


This is a triple damage suit brought under 
the Sherman and Clayton Acts. It was com- 
menced on March 2, 1950 by the filing of 
the complaint with the Clerk of this Court. 
The Marshal served the complaint on the 
several defendants on March 6, 9 and 17, 
1950. On March 24, 1950, at about noon, 
defendants served a joint notice of the tak- 
ing of plaintiff's deposition upon the plain- 
tiff. Four or five hours later on the same 
day the plaintiff served the attorneys for 
the defendants with a notice to take the 
depositions of certain of the defendants. 


Defendants urge that plaintiff’s notice to 
take the depositions of the defendants jis 
invalid since plaintiff served the notice with- 
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out leave of Court, which, defendants argue, 
was required by Rule 26 (a) F. R. C. P. 
That rule, as amended, provides: 


After commencement of the action the 
deposition may be taken without leave of 
court, except that leave, granted with or 
without notice, must be obtained if notice 
of the taking is served by the plaintiff 
within 20 days after commencement of 
the action. 


Rulew) he Ry G@. Bs provides: 


A civil action is commenced by filing 
a complaint with the court. 


Accordingly, plaintiff’s notice was valid, 
if “commencement of the action” as used in 
Rule 26 is to be construed in accord with 
Rule 3. Defendants argue that the language 
should not be so construed, but this argu- 
ment must be rejected. 


[Time Runs from Filing, Not Service] 


The purpose of the 20-day delay required 
before a plaintiff may notice the taking of 
defendant’s deposition is undoubtedly to 
give the defendant time to examine the 
complaint and secure an attorney. * * * It 
does not follow that the running of the 
20-day period should not start until the 
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complaint is served on the defendant; if the 
latter were the rule, administrative difficul- 
ties would ensue, especially in multi-defend- 
ant cases where, as here, the complaint was 
served on different defendants on different 
days. By selecting the date of the filing of 
the complaint, the drafters of the rule fixed 
a readily discernable and easily administered 


point in time, * * * 
It follows that 


proper. 


plaintiff’s notice was 

The next question is whether the plaintiff 
or the defendants should proceed with their 
depositions first. 


[No Priority for Questioning by 
Plaintiff | 
The joint notice of defendants was served 
first and this gives priority in the absence 
of special circumstances requiring a different 
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On the papers before me I can find no 
particular reason why the taking of one set 
of depositions should precede the other, 
unless I am arbitrarily to rule that in all 
triple damage suits under the anti-trust laws 
the plaintiff is entitled to take his deposi- 
tions first. And if this is to be so in actions 
of this type, it will be argued that some 
similar ruling one way or the other should 
be made in contract actions, negligence ac- 
tions and so on. The mere type of action 
should not be so controlling; and I find no 
special circumstances here to justify chang- 
ing the normal course of events under the 
notices as served, 

The defendants’ motion for an order pur- 
suant to Rules 30 (a) and (b) granting the 
defendants precedence in taking the deposi- 
tion of plaintiff before the taking of any of 
defendants’ depositions by the plaintiff is 
granted. 


order of the taking of depositions. * * * Settle order on notice. 


[] 62,649] United States v. John B. Reeves & Son, et al. 


In the United States District Court for the Southern District of California, Central 
Division. Civil No. 8769—WM. May 29, 1950. 


Sherman Antitrust Act 


Plumbing Supplies—Consent Decree—Price Fixing and Statistical Services—In a 
consent decree entered by a wholesale plumbing supply association and its members, 
defendants agree to refrain from price-fixing agreements, including those setting discount 
and mark-up figures, compilation of data relating to prices, costs and mark-ups, and 
creating or adhering to any trade association involved in such activities. The association 
and certain other defendants are prohibited from disseminating price lists and price data 
in which any attempt is made to determine average or representative prices. 


See the Sherman Act annotations, Vol. 1, § 1220.313, 1230.175, 1240.251, 1590. 


For the plaintiff: William C. Dixon, Special Assistant to the Attorney General, and 
Philip Kraus, Harry O. Arend, and Alex Denny Fred, Special Attorneys, all of Los 
Angeles, California. 


For the defendants: Harold A. Slane, Los Angeles, for Wholesale Plumbing Institute 
of Southern California, Herco Pipe & Supply Co., Inc. of South Gate, Griffith Pipe & 
Supply Co., Inc., Hirsch Pipe & Supply Co., Lord-Babcock Inc., Shinn Bros, Inc., Steel 
Products Supply Co., Inc., Union Pipe & Supply Co., Lee A. Rose, Sam Smarden, 
William Smarden, Victor E. Lock, Louis Warschaw, William Spargo, Joseph Hirsch, 
Harold K. Babcock, Harry Shinn, Lee Sherman, Samuel Rosen, and A. H. Julian; 
Hampton Hutton, Los Angeles, for John B. Reeves & Son; Morris Bordon (Bordon & 
Bordon, Los Angeles), for Chester R. Roberts and Ben Irwin; Milton A. Krug, Los 
Angeles, for Coast Plumbing Supply Co. and W. E. Hermiston; R. Fenton Garfield, San 
Diego, for Keenan Pipe & Supply Co. and Peter T. Keenan; Vernon M. Brydolf, Pasadena, 
for Lange Pipe & Supply Co. and Harriet Lange Henebry; Gerrit Pos, Alhambra, for 
Valley Cities Supply Co. and Lloyd C. Berryman; John J. Irwin, Los Angeles, for George 
Familian and Isadore Familian. 
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Final Judgment 


Wm. C. Mates, D. J.: Plaintiff, the 
United States of America, having filed its 
complaint herein on the 20th day of Octo- 
ber, 1948, and each of the defendants having 
appeared and filed their respective answers 
to such complaint, denying the substantive 
allegations thereof and having consented to 
the entry of this Final Judgment herein 
without trial or adjudication of any issues 
of fact or law herein and without admission 
by the defendants in respect to any such 
issues; 

Now, THEREFORE, before any testimony has 
been taken and without trial or adjudication 
of any issue of fact or law herein and upon 
consent of the parties hereto, it is hereby 


ORDERED, ADJUDGED AND DECREED as fol- 
lows: 


ie 
[Jurisdiction] 


That this Court has jurisdiction of the 
subject matter hereof and of the parties 
hereto. The ‘complaint states a cause of 
action against the defendants under Sec- 
tion 1 of the Act of Congress of July 2, 1890, 
entitled “An Act to Protect Trade and 
Commerce Against Unlawful Restraints 
and Monopolies,’ commonly known as the 
Sherman Act, and acts amendatory thereof 
and supplemental thereto. 


Ie 
[Definitions] 

As used in this Judgment: 

(A) The term “plumbing supplies” shall 
mean those materials and fixtures utilized 
in the installation or repairing of water, 
gas, or waste disposal systems in homes, 
dwellings, commercial buildings, office build- 
ings and industrial buildings, and includes, 
among other items, soil, galvanized, black 
and cast iron pipe, Durham fittings, brass 
valves and trim, vitreous china lavatories, 
sinks, bathtubs and water closets. 


(B) The term “wholesaler” refers to a 
person engaged in the purchase of plumbing 
supplies in large lots and quantities from 
producers and manufacturers for resale to 
plumbing contractors, retailers, industrial 
users and Governmental agencies. 


(C) The term “seller” refers to a person 
engaged in the business of selling or offering 
for sale plumbing supplies. 
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(D) The term “purchaser” refers to a 
person engaged in the business of purchasing 
plumbing supplies for purposes of resale. 


(E) The term “person” means an indi- 
vidual, partnership, firm, association, corpo- 
ration, or other business of legal entity. 


Pi 
[Application] 


The provisions of this Judgment appli- 
cable to any defendant shall apply to such 
defendant, its officers, directors, agents, em- 
ployees, subsidiaries, successors and assigns, 
and all other persons acting or claiming to 
act under, through or for such defendant. 


IV. 
[Agreements Prohibited] 


The defendants are hereby perpetually 
enjoined and restrained from entering into, 
adhering to, maintaining or furthering, di- 
rectly or indirectly, any contract, agreement, 
understanding, plan or program, among 
themselves or with any other person: 


(1) “To raise, lower, fix, determine, 
establish, maintain or stabilize the price, 
discount, mark-up, or profit margin, or 
other terms and conditions of sale at 
which any item or class of items of plumb- 
ing supplies is sold or offered for sale; 

(2) To use any prices, discounts, mark- 
ups, or profit margins contained in any 
publication, compilation, or report, or sim- 
ilar document prepared or disseminated 
by a third person as the prices charged 
or to be charged by defendant wholesalers 
for items or classes of items of plumbing 
supplies; 

(3) To gather, compile, compute or 
disseminate statistics or other information 
as to prices, costs, margins, mark-ups, 
profits or losses on any sale or sales, or 
offering for sale of any item or class of 
items of plumbing supplies. 


V. 
[Statistical Activities Prohibited] 


The defendants are individually and per- 
petually enjoined and restrained from: 


(1) Gathering or compiling statistics or 
other information as to costs, margins, 
mark-ups, profits, or losses of any seller or 
purchaser with respect to any item or class 
of items of plumbing supplies for the pur- 
pose of publishing or otherwise disseminating 
such information or enabling third persons 
to use such information. 
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(2) Quoting, publishing or otherwise dis- 
seminating statistics or other information 
as to costs, margins, mark-ups, profits or 
losses of any seller or purchaser with re- 
spect to any item or class of items of plumb- 
ing supplies. 

(3) Creating, adhering to, maintaining or 
otherwise participating in any trade asso- 
ciation or similar organization, or other 
agency which engages in or promotes any 
activity prohibited by Sections IV, V and 
VI of this Judgment. 


WA 
[Publication of Price Data Prohibited] 


(1) Defendant Wholesale Plumbing In- 
stitute of Southern California is perpetually 
enjoined and restrained from quoting, pub- 
lishing or otherwise disseminating any price 
or price list for any item or class of items 
of plumbing supplies (including any so- 
called average, typical, representative or 
approximate price). 

(2) Each defendant wholesaler is indi- 
vidually and perpetually enjoined and re- 
strained from quoting, publishing or otherwise 
disseminating any price or price list for 
any item or class of items of plumbing 
supplies (including any so-called average, 
typical, representative or approximate price) 
which is not, or does not contain, the bona 
fide price, independently determined and 
fixed, by such defendant wholesaler, at which 
he sells or offers to sell such item or class 
of items. 

(3) Defendant John B. Reeves & Son is 
perpetually enjoined and restrained from 
quoting, publishing or otherwise disseminat- 
ing any price or price list for any item or 
class of items of plumbing supplies (includ- 
ing any so-called average, typical, repre- 
sentative or approximate price) which is 
not, or does not contain, the bona fide price 
or price list, independently determined and 
fixed by an identified seller, at which such 
seller sells or offers to sell such item or 
class of items. 


Nothing contained in this Judgment shall 
determine, adjudicate, or affect any trans- 
action or activity of defendant John B. 
Reeves & Son relating to prices, price lists 
or other statistical information not specif- 
ically covered by the preceding sentence. 
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Wale 
[Provisions for Compliance] 


For the purpose of securing compliance 
with this Judgment, and subject to any le- 
gally recognized privilege, on written re- 
quest of the Attorney General or Assistant 
Attorney General in charge of Anti-trust, 
each defendant shall: 


(a) Grant to duly authorized representa- 
tives of the Department of Justice during 
office hours, access to all books, ledgers, 
accounts, correspondence, memoranda and 
other records and documents in the posses- 
sion of or under the control of such defend- 
ant relating to any of the subject matter of 
this Judgment. 


(b) Subject to the reasonable convenience 
of any defendant and without restraint or 
interference from it, permit duly authorized 
representatives of the Department of Jus- 
tice to interview officers or employees of 
such defendant, who may have counsel pres- 
ent, regarding any matters relating to the 
subject matter of this Judgment; 

(c) Make available to the Attorney Gen- 
eral or the Assistant Attorney General in 
charge of the Antitrust Division such writ- 
ten information as to any of the matters 
contained in this Judgment as may from 
time to time be necessary for the purpose 
of enforcement of this Judgment, provided, 
however, that information obtained by the 
means permitted in this Section VII shall 
not be divulged by any representative of 
the Department of Justice to any person 
other than a duly authorized representative 
of the Department of Justice except in the 
course of legal proceedings to which the 
United States of America is a party for 
the purpose of securing compliance with this 
Judgment, or as otherwise required by law. 


[Jurisdiction Retained] 


Jurisdiction of this cause is retained by 
this Court for the purpose of enabling any 
of the parties to this Judgment to apply to 
the Court at any time for such further orders 
or directions as may be necessary or appro- 
priate for the construction or carrying out 
of this Judgment, for the amendment, modi- 
fication, or termination of any provisions 
thereof, the enforcement of compliance there- 
with, and for the punishment of violations 
thereof. 
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[1 62,650] S.S. W., Inc. v. Air Transport Association of America, et al. 


In the United States District Court for the District of Columbia. Civil No. 1332-49. 

May 31, 1950. 
Sherman Antitrust Act, Civil Aeronautics Act 

Jurisdiction of Federal Courts—Exemptions Under Laws Other than Antitrust— 
Competitive Conditions in Civil Aviation Industry.—A court cannot properly entertain a 
private action based on alleged agreements in restraint of trade in the civil aeronautics 
industry when Congress has recognized special competitive problems in aviation and has 
set up the Civil Aeronautics Board to administer the industry. Activities and agreements 
claimed to be unlawful restraints of trade within the Sherman and Clayton Acts involve 
questions of fact for the Board, and priority is accorded hearing by the Board which per- 
mits dismissal of such an action by the court. 


See the Civil Aeronautics Act, Vol. 1, 1676; Sherman Act annotations, Vol. 1, f 1640.529. 


For the plaintiff: Warren E. Miller, J. F. Clagett, and H. L. Schilz, all of Washington, 


IDE XG: 


For the defendants: S. G. Tipton, Ernest W. Jeunes, Joe V. Morgan, Robert B. Han- 
kins, and C. E, Leasure, all of Washington, D. C. 


Memorandum Opinion 


BurNITA SHELTON MATTHEWS, J.: [Jn full 
text, with footnotes omitted] This is an ac- 
tion instituted by plaintiff, a Delaware cor- 
poration, having its principal place of 
business in Concord, Contra Costa County, 
California, alleging violations of the Sher- 
man and Clayton Acts, in which it seeks to 
recover from the defendants damages al- 
legedly suffered by plaintiff, and the issu- 
ance of an injunction restraining defendants 
from further violations of the said Acts. 


Plaintiff alleges that since August 6, 1946 
it has engaged in a number of different 
forms of air-borne trade and commerce, 
conducting its business under a non-sched- 
uled air carrier operating certificate issued 
by the Civil Aeronautics Authority, which 
has classified the plaintiff as a common car- 
rier of freight and passengers. 


[Restraint Charged] 


Plaintiff charges, with more or less par- 
ticularity, that the defendants, co-conspira- 
tors, and others have 


“* * * knowingly and wrongfully made 
and entered into contracts, understand- 
ings and agreements and have engaged, 
knowingly and continuously, in a wrong- 
ful and unlawful combination and conspiracy 
to directly and unreasonably restrain, and 
combination and conspiracy to monopo- 
lize, the airborne transportation, trade and 
commerce of the United States, and have 
knowingly and wrongfully attempted to 
monopolize the said trade and commerce, 
including trade and commerce therein of 
and within the District of Columbia, by 
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injuring, suppressing, and restricting com- 
petition therein and by controlling and 
fixing the channels and methods through 
which the prices, terms and conditions of 
airborne travel and trade and commerce 
is carried on in interstate and foreign 
commerce and as to the trade and com- 
merce therein of and within the District 
of Columbia; and in accordance with the 
terms of said combinations and conspira- 
cies, and pursuant to the means and methods 
(théreinafter set forth) used to effectuate 
said combinations and conspiracies.” 


[Jurisdictional Defense Raised] 


The defendants have moved to dismiss 
principally on the ground that the complaint 
raises administrative problems and, hence, 
is subject to the primary jurisdiction of the 
Civil Aeronautics Board. Plaintiff contends 
that this is not a case for the invocation of 
the primary jurisdiction doctrine since the 
Board has no authority to enjoin the alleged 
illegal practices charged and no authority 
to award damages or reparations. 


While some cases require prior adminis- 
trative adjudication, others permit original 
resort to the courts. It is said the answer 
depends upon “the character of the contro- 
verted question and the nature of the en- 
quiry necessary for its solution.” Great 
Northern Ry. Co. v. Merchants Elevator Co, 
259 U. S. 285, 291. The Supreme Court has 
pointed out the line of demarcation many 
times. The line lies between controversies 
which involve issues of law and those which 
involve issues essentially of fact or call for 
the exercise of administrative discretion. 
See Great Northern Ry. case, supra, at page 
295. 
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Examining the complaint in this case we 
find the plaintiff alleges that the defendants, 
the co-conspirators and others have unlaw- 
fully combined and conspired, inter alia, to 
hinder and prevent it from obtaining the 
services of numerous ticket agencies or travel 
bureaus throughout the nation; to discredit 
and disparage it in the eyes of the public 
by the use of false and misleading state- 
ments; to eliminate and prevent competi- 
tion for air carrier passenger and freight 
transportation; to offer transportation at cut 
prices until competition was eliminated; to 
obtain from gasoline and oil suppliers large 
quantity discounts which were not available 
to plaintiff; and, to cause refusal and delay 
to it of vital maintenance and other services 
at airports. 


[Civil Aeronautics Act Applicable] 


In the light of the foregoing, the “char- 
acter of the controverted question” is not 
difficult of determination. It was these very 
evils, among others, that the Civil Aero- 
nautics Act was passed to correct, and in 
doing so the Congress gave to the Board 
very broad powers over *he industry. 


It would appear, therefore, that United 
States Navigation Co., Inc. v. Cunard Steam- 
ship Co., 284 U. S. 474, is completely dis- 
positive of the case here. There the court 
unanimously held that a private suit to en- 
join an alleged combination in restraint of 
trade could not be maintained since the 
combination alleged was an agreement sub- 
ject to the primary jurisdiction of the Ship- 
pirig Board under Sec. 15 of the Shipping 
Act. . Furthermore, the Civil Aeronautics 
Act gives to the Civil Aeronautics Board 
far broader powers than the Congress saw 
fit to vest in the Shipping Board. 
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The allegations of the present complaint, 
considering them to be true for the purpose 
of the Motions to Dismiss, clearly present 
problems which involve expert knowledge 
of multitudinous detail of an intricate na- 
ture in a technical field. The Civil Aero- 
nautics Board (and its predecessor the Civil 
Aeronautics Authority) has been in exist- 
ence nearly twelve years and is peculiarly 
adapted, by reason of its experience and 
expert personnel, to deal with the matters 
herein complained of. The plaintiff com- 
plains, however, that the Board is dominated 
by the defendants and their alleged co-con- 
spirators, The answer to that is that the 
Act gives ample opportunity for judicial 
review of the actions of the Board, if it 
proceeds arbitrarily or capriciously, 


The Court has carefully considered whether 
this case should be held in abeyance until 
the Board has made its determination, in 
accordance with the holding of the Supreme 
Court in the case of General American Tank 
Corp. v. El Dorado Terminal Co., 308 U. S. 
422, or the Motions to Dismiss granted at 
this time. The Court has concluded that the 
stay rule enunciated therein is inapplicable 
here, for the reason that in the E/ Dorado 
case the primary jurisdiction point was not 
advanced until after a trial on the merits, 
while it has been raised and vigorously urged 
in limint in the case at bar. (See Armour v. 
Alton R. Co., 111 Fed. 2d 913, affirmed 312 
U. S. 195.) 


[Case Dismissed] 


The Motions to Dismiss are, therefore, 
hereby granted and counsel will present an 
appropriate Order. 

In view of this holding, rulings on the 
other motions are unnecessary. 


[62,651] United States v. Maryland & Virginia Milk Producers Association, Inc., 
Chestnut Farms-Chevy Chase Dairy Co., Thompson’s Dairy, Inc., Richfield Dairy Corp., 
Simpson Bros., Inc., Safeway Stores, Inc., Alexandria Dairy Products Co., Inc., Harvey 


Dairy, Inc., and B. B. Derrick. 


In the United States District Court for the District of Columbia. Criminal No. 294-48. 


May 15, 1950. 


Sherman Antitrust Act 


Farmer Cooperatives Exemption—Agreements with Non-Farmer Groups—“Full 
Supply” Contracts Equivalent to Price-Fixing Agreements.—A milk producers’ association 
which is a cooperative is excluded from the operation of the antitrust laws, and it may 
act as a common sales agent even though by so doing it fixes the price of milk sold by its 
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members. The immunity of such a cooperative is lost, however, when an agreement is 
made by the cooperative with persons or groups other than farmers, such as the dairies 
and distributors of the milk sold by it. 

The agreement of the cooperative, acting as sales agent, that it will supply all the 
milk required by dairies and distributors in return for the promise of these to buy all 
their needs from the cooperative, is in effect a price-fixing agreement violative of the 
antitrust laws. 

See the Sherman Act annotations, Vol. 1, § 1220.198, 1220.203, 1220.269, 1240.195; 
Clayton Act annotations, Vol. 1, J 2026, a 

For the plaintiff: Robert H. Winn, E. Riggs McConnell, Edward Knuff, F. Kirk 
Maddrix, and Clarence M. Thomas, all of Washington, D. C. 

For the defendants: Elwood H. Seal, William E. Leahy, and William J. Hughes, Jr., 
all of Washington, D. C., for Maryland & Virginia Milk Producers Association, Inc.; 
Roger J. Whiteford, John J. Carmody, and Joe V. Morgan, Jr., all of Washington, D. C., 
for Chestnut Farms-Chevy Chase Dairy Co., Samuel O. Clark, Jr., and W. V. T. Justis, both of 
Washington, D. C., for Thompson’s Dairy, Inc.; W. Gwynn Gardiner, Washington, D. C., 
for Richfield Dairy Corp.; John F. Hillyard, Washington, D. C., for Simpson Bros., Inc.; 
Arthur B. Hanson, Elisha Hanson, and Calvin H. Cobb, Jr., all of Washington, D. C., 
for Safeway Stores, Inc.; William Blum, Jr., Washington, D, C., for Alexandria Dairy 
Products Co., Inc.; Ralph W. Powers, Washington, D. C., for Harvey Dairy, Inc.; 
William E. Leahy and William J. Hughes, Jr., both of Washington, D. C., for B. B. Derrick. 


For earlier opinions in the same case, see 1948-1949 TRADE CaSEs ff 62,246, 62,314, and 


62,452; and J 62,545 in this volume. 
[Defendants Move for Acquittal] 


ALEXANDER HortzorF, D. J.: [In full text, 
except for omussions indicated by asterisks| 
This case is now before the Court on a 
motion of the defendants for a judgment of 
acquittal. This is a criminal prosecution on 
a charge of conspiracy to violate Section 3 
of the Sherman Antitrust Act, the pertinent 
provisions of which read as follows: 


“Every contract, combination or con- 
spiracy, in restraint of trade or commerce 
in any territory of the United States or 
of the District of Columbia, or in restraint 
of trade or commerce between any such 
territory and another, or between any 
such territory or territories and any State 
or States or the District of Columbia, or 
with foreign nations, or between the Dis- 
trict of Columbia and any State or States 
or foreign nations, is declared illegal.” 


The defendants are charged with re- 
straining trade and commerce in milk be- 
tween the District of Columbia and some 
of the states as well as within the District 
of Columbia. The defendants waived their 
rights to a trial by jury and consented to 
be tried by the Court alone. 

At the close of the Government’s case, the 
defendants moved for a judgment of ac- 
quittal. 

The principles to be applied in determin- 
ing a motion for a judgment of acquittal in 
a criminal case were well summarized by 


{ 62,651 


the Court of Appeals in Curley v. United 
States, 81 U. S. App. D. C. 389, 392, in the 
following words: 


“The true rule, therefore, is that.a trial 
judge, in passing upon a motion for di- 
rected verdict of acquittal, must determine 
whether upon the evidence, giving full 
play to the right of the jury to determine 
credibility, weigh the evidence, and draw 
justifiable inferences of fact, a reasonable 
mind might fairly conclude guilt beyond 
a reasonable doubt. If he concludes that 
upon the evidence there must be such a 
doubt in a reasonable mind, he must grant 
the motion; or, to state it another way, if 
there is no evidence upon which a reason- 
able mind might fairly conclude guilt be- 
yond a reasonable doubt, the motion must 
be granted. If he concludes that either 
of the two results, a reasonable doubt or 
no reasonable doubt, is fairly possible, he 
must let the jury decide the matter. In 
a given case, particularly one of circum- 
stantial evidence, that determination may 
depend upon the differences between pure 
speculation and legitimate inference from 
proven facts.” 


* * * [T]he defendants are clothed 


with a presumption of innocence which at- 
taches to them throughout the trial. The 
government has the burden of proving guilt 
beyond a reasonable doubt. If the evidence 
on which the government relies is entirely 
circumstantial it must be of such character 
as to exclude every reasonable hypothesis 
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except that of guilt. A conspiracy may, in- 
deed, be established by circumstantial evi- 
dence. Nevertheless, such evidence must 
meet the standard just mentioned. Thus 
the onus that must be borne by the govern- 
ment is much heavier than would have to be 
sustained by it in a civil case. The gov- 
ernment has, however, made its choice. The 
principles that I have just summarized are 
purely elementary but it is at times useful 
to bring back to mind elementary principles. 
ae LSE 


It is charged in substance that the de- 
fendants have combined to restrain trade and 
commerce in milk, to fix the prices at which 
milk should be sold by the producers to the 
distributors and by the distributors to the 
public, and to suppress competition. 


[Proofs Offered for Conspiracy Finding] 


The government contends that the prcof 
justifies a finding that this conspiracy has 
been effectuated in three distinct ways. 


First, the government charges that the 
defendants have developed and operated a 
scheme of exclusive or so-called “full supply” 
contracts entered into between the Pro- 
ducers Association and each distributor, 
whereby the latter agrees to buy his entire 
supply of milk from the Association and the 
Association undertakes, in turn, to furnish 
all the milk required by the distributor. An 
integral part of this series of arrangements 
is claimed to be a uniform method of com- 
puting the price to be paid by each distrib- 
utor for the milk purchased by him. It is 
an elaborate formula, known variously as 
the classification plan or as the use plan. 
All milk sold to the distributors is divided 
into three classes according to the manner 
in which the milk is used by them. Class I 
consists of milk resold by the distributors as 
fluid milk. Class 2 is composed of milk trans- 
formed into cream. Class 3 comprises all 
unsold or surplus milk that each distributor 
finds on his hands and which he sells for 
manufacture into by-products such as ice 
cream, cheese, and other dairy products. A 
different price is paid for the milk in each 
category, although in each instance the milk 
is of the same grade and quality. The 
Association periodically audits the books of 
every distributor in order to ascertain the 
amount used from him. 

Second, the government charges that the 
prices to be paid by the distributors were 
fixed by the joint action of the Producers’ 
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Association and the distributors. The il- 
legality in this procedife is claimed to be 
found in the fact that each distributor did 
not negotiate with the Producers’ Associa- 
tion individually and separately, but that all 
the distributors bargained with the Associa- 
tion collectively as a group. 

Third, the government charges that the 
Producers’ Association and the distributors 
jointly fixed prices to be charged to the 
consumer. 

As a matter of convenience, the Court will 
discuss the second and the third aspect of 
the government charges before considering 
the first phase. 


[Cooperative is Sales Agent] 


At the outset the status of the Producers’ 
Association should be noted. It is a corpo- 
ration constituting a cooperative association 
of farmers shipping milk to the Washington 
milk shed. It acts as the exclusive sales 
agent for its members. 

The Supreme Court has upheld an arrange- 
ment whereby the producers of coal within 
a specified area sold their entire produce to 
the same exclusive agency. Appalachian Coals, 
Inc, v. United States, 288 U. S. 344. 


[Cooperatives Exempt From Law] 


It is not necessary, however, to consider 
this aspect of the matter since farmers’ co- 
operatives are expressly exempted from the 
provisions of the antitrust laws. Farmers 
have a special dispensation. They may com- 
bine with impunity. In so doing they may 
fix prices and restrain trade and commerce. 

2k ek 

Consequently, the Maryland and Virginia 
Milk Producers’ Association, in marketing 
the milk shipped by its members, and acting 
as their agent for that purpose, does not 
violate the Sherman Antitrust Act, even if 
in so doing it fixes prices and restrains trade. 
Its impunity ends however, at the point where 
it commences to act in concert with others. 
Its exemption ceases when it crosses the 
line of individual action and combines with 
other persons who are not farmers. The 
Court of Appeals so held in this case and 
its ruling is the law of the case. 

* ok x 

The conclusion necessarily follows that 
the Producers’ Association may not be found 
guilty unless it conspired with the distribu- 
tors and the resulting conspiracy was in vio- 
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lation of the Sherman Act. The activities of 
the Association, stafiding alone, may not be 
deemed a violation of the statute. 


[No Price Fixing by Agreement] 


The evidence introduced by the govern- 
ment tends to show that the Board of Di- 
rectors of the Producers’ Association from 
time to time fixed the prices to be charged 
to the distributors. Whenever the price was 
changed defendant Derrick, as Secretary- 
Treasurer of the Association, called a meeting 
of the distributors or their representatives. At 
this gathering he announced the new price. 
Occasionally some of the distributors pro- 
tested or asked for a reduction, but to no 
avail. In other words, the price was not 
fixed as a result of negotiations or discus- 
sions between representatives of the associa- 
tion and the distributors. It was determined 
by the association and imposed on the dis- 
tributors. The fact that the announcement 
was made in a meeting at which all distribu- 
tors were present, instead of to each dis- 
tributor separately does not constitute a 
violation of law. A conviction of a crime 
may not be predicated on such a _hair- 
splitting refinement or finespun distinction. 

The conclusion is inescapable that there 
is no substantial evidence to sustain a finding 
that the Producers Association combined 
with all the defendant distributors to fix the 
prices that the latter were to pay to the 
Association. 

We now pass to the third aspect of the 
alleged conspiracy, namely, the fixing of 
prices to consumers, There is no evidence 
whatever that the Producers’ Association 
participated in any manner in determining 
prices to be charged to the consumers, ex- 
cept that on one occasion when a competitor 
of one of the defendant distributors reduced 
his retail prices, the Association teinporarily 
committed itself to a price that would enable 
that distributor to withstand the competition. 
This activity is hardly a participation in a 
conspiracy to fix prices. 


[Violation Not Shown by Simultaneous 
Price Changes] 


The government offered in evidence lists 
of prices charged by the defendant distribu- 
tors to their consumers. The government 
contends that the prices were changed by 
all of them on the same day and by the 
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same amount, and seeks to draw an inference 
that this was done in concert. This conten- 
tion is untenable, for two reasons. 


First, the compilation of the lists shows 
that, as a matter of fact, prices were not al- 
ways changed by all the distributors on the 
same day or by the same amount. Secondly, 
as was recently held by the Court of Ap- 
peals for the Eighth Circuit in Pevely Dairy 
Co. v. United States, 178 F. (2d) 363, 369: 


“We are clear that more uniformity of 
prices in the sale of a standardized com- 
modity such as milk is not in itself evi- 
dence of a violation of the Sherman 
Antitrust Act.” 


Whatever might be the case were this a 
civil action for an injunction, this evidence 
does not warrant a finding of guilt on this 
aspect of the charge. 


This brings us back to the first and the 
most difficult aspect of the alleged con- 
spiracy, namely, the use of exclusive or full 
supply contracts in conjunction with the 
classification or the use plan. The Pro- 
ducers’ Association brings to the District 
of Columbia and its environs, roughly, about 
80 percent of the milk sold in that area. 
Prior to 1938 most or all of the distributors 
who purchased their supply from the Pro- 
ducers’ Association were bound to it by a 
written, iron-clad “full supply” contract. 
Such contracts, standing alone and contain- 
ing no other provisions, are not necessarily 
illegal. 


In Standard Oil Co. v. United States, 337 
U. S. 293, the Supreme Court, by vote of 
five to four, held that a series of such con- 
tracts under the circumstances of that case 
constituted a violation of the Clayton Act, 
which contains no criminal sanctions, but 
expressly left open the question whether the 
use of such contracts was in contravention 
of the Sherman Act. 


In the case at bar most of the “full supply” 
contracts were cancelled in 1938 and have 
never been renewed or restored. Most of 
the distributors who purchase from the Pro- 
ducers’ Association do so on a day-to-day 
basis without any written contract. * * * 


There may be some possible basis for a 
suspicion that there also existed an informal, 
tacit understanding between the Producers’ 
Association and the other distributors that 
the latter would deal exclusively with the 
Association, which in turn, would supply 
their entire needs. Suspicion, however, is not 
evidence. The evidence, on the other hand, 
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is entirely compatible with the contention 
that no such informal agreements exist, but 
that these distributors buy solely from the 
association purely as a matter of free choice, 
because in that manner they are assured of a 
reliable source of a large daily supply with- 
out which they could not properly serve 
their customers. Moreover, there are iso- 
lated instances of sporadic purchases by the 
distributors from sources outside of the 
Association. 


[Effects of Agricultural Marketing Act] 


In 1950 the Producers’ Association and 
the distributors entered into a formal market- 
ing agreement under the Agricultural Market- 
ing Act. As required by the statute, the 
Secretary of Agriculture was a party to this 
contract. The classification plan was one of 
the features of this agreement. The per- 
tinent parts of the applicable provisions of 
the statute read as follows (U. S. Code, 
Title 7, Sec. 608(b)): 


“In order to effectuate the declared 
policy of this chapter, the Secretary of 
Agriculture shall have the power, after 
due notice and opportunity for hearing, to 
enter into marketing agreements with 
processors, producers, associations of pro- 
ducers, and others engaged in the handling 
of any agricultural commodity or product 
thereof, only with respect to such handling 
as is in the current of interstate or foreign 
commerce or which directly burdens, ob- 
structs, or affects, interstate or foreign 
commerce in such commodity or product 
thereof, The making of any such agree- 
ment shall not be held to be in violation 
of any of the antitrust laws of the United 
States, and any such agreement shall be 
deemed to be lawful.” 


Section 608(c) of the statute elaborately 
sets forth in detail the procedure by which 
marketing agreements may be entered into 
and the provisions which may be included 
in the orders made by the Secretary of Agri- 
culture in connection therewith. It expressly 
authorizes recourse to a classification plan 
for arriving at prices of milk. 


The intent of the Congress in enacting 
this statute seems clear. Marketing agree- 
ments, with prices to be fixed on the basis 
of some formula, seems necessary and de- 
sirable with regard to such agricultural 
products as milk. Yet, obviously such agree- 
ments might run afoul of the antitrust laws. 
The Congress, therefore, expressly author- 
ized the making of such agreements and 
exempted them from the antitrust laws, but, 
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in order to safeguard the public, it placed 
such agreements under governmental super- 
Vision, Rete 


[Withdraw From Government Agreement] 


During the latter part of 1946 the Pro- 
ducers’ Association became restive and 
began to chafe under the agreement. Its 
members became indignant at the action of 
the Secretary of Agriculture in adjusting the 
price of milk in accordance with the fluctua- 
tions of the price of butter on the Com- 
modity Exchange in New York. * * * 
[T]he Producers’ Association had a legal 
right to withdraw its assent to the market- 
ing agreement. This is what the association 
did. The marketing agreement ceased to be 
effective as of March 31, 1947, and has not 
been renewed. 


[Unlawful to Continue Plan Privately| 


The Producers’ Association and the dis- 
tributors continued to operate, however, in 
the same manner as they did under the 
marketing plan. * * * The only difference 
in the situation was that the Producers’ 
Association liberated itself from govern- 
ment control. It retained the benefits and 
advantages of the marketing agreement but 
repudiated its burdens. In the opinion of 
the Court it could not legally do both. No 
doubt the Producers’ Association assumed 
in good faith that it was acting within its 
rights. In this, however, it was mistaken. 

The Court is of the opinion that “full 
supply” contracts which embodied the 
classification plan for arriving at the price 
of milk constituted, in effect, agreements 
to fix prices. It is well settled that an agree- 
ment to fix prices of a commodity is per se 
an unreasonable restraint of trade and, there- 
fore, a violation of the Sherman Act. * * * 


[“Full Supply’ Is Price-Fixing Device] 


The conclusion is inescapable that there 
is substantial evidence justifying a finding 
that the operation of the “full supply” con- 
tracts embodying the classification plan con- 
stituted a scheme for controlling and fixing 
prices of milk sold by the Association to 
the distributors, and, therefore, is an illegal 
restraint of trade in contravention of Sec- 
tion 3 of the Sherman Act. 
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In justice to all, it should be observed 
that there is no evidence that any of the 
defendants acted in bad faith or that any of 
the defendants was actuated by any malevo- 
lent motive or pursued an evil design, or 
that any defendant engaged in any unethical 
practice, or in any manner oppressed either 
any competitor or the public. * * * There 
is an honest difference of opinion between 
the Government and some of the defendants 
as to whether the course of conduct just 
described was permitted by law. This ques- 
tion could well have been settled by a civil 
action without a criminal prosecution with 
all its implications. 
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[ Acquittal Partially Granted] 


In view of the considerations just sum- 
marized, the motion for a judgment of ac- 
quittal is granted in respect to those defendants 
who were not parties to “fully supply” con- 
tracts during the filing of the indictment. 
ie Ba 8S. 


The motion for a judgment of acquittal is 
denied in respect to the remaining defend- 
ine he 

As to the latter group of defendants this 
proceeding will be limited and restricted to 
the subject of “full supply” contracts em- 
bodying the classification plan. 


[7 62,652] Al Abrams etal. v. Bendix Home Appliances, Inc. 
In the United States District Court for the Southern District of New York. Civil 


57-133. June 5, 1950. 


Sherman Antitrust Act 


Proper District—Jurisdiction and Venue—Service of Process on Corporation.—Service 
of process on a corporation in an antitrust case is not restricted to the limits of the district 
in which trial is brought, but may be made in any district where the corporation is a resi- 
dent or may be found. Thus, although the propriety of venue may be questioned when 
action is brought in New York against an Indiana corporation, it cannot be questioned that 
service on the corporation in its home state confers jurisdiction upon the New York court. 


See the Sherman Act annotations, Vol. 1, J 1640.291. 


Memorandum 


SAMUEL H. KAurman, D. J.: [In full text, 
except for deletions indicated by asterisks] 
This suit is brought against a corporate 
defendant for an alleged violation of the 
antitrust laws. * * * 


[Grounds for Dismissal Asserted], 


Defendant moves (1) to quash the service 
of process and to dismiss for lack of juris- 
diction of the person; and (2) to dismiss for 
improper venue. 


It is undisputed that defendant is a Dela- 
ware corporation; that its main office and 
principal place of business is at South Bend, 
Indiana, and that a copy of the summons 
and complaint was left with defendant’s sec- 
retary at South Bend, Indiana. 


[Service Not Restricted to Trial District] 


Since Section 12 of the Clayton Act, 15 
U. S. C. A. § 22, provides that in a suit 
brought under the antitrust laws a corpo- 
ration “may be served in the district of which 
it is an inhabitant, or wherever it may be 


found”, there is no merit to the contention 
that service of process could not be made 
without the territorial limits of the State 
of New York. 

KOK OK 

The motion to quash the service of proc- 
ess and to dismiss for lack of jurisdiction 
of the person is denied. 


The moving affidavits cast doubt upon the 
propriety of the venue. Plaintiffs have asked 
that they be permitted to examine defendant 
on that question, and they are entitled to 
do so. 


Consequently, the motion to dismiss for 
improper venue will be denied, without prej- 
udice to a renewal after plaintiffs have com- 
pleted the taking of such depositions as 
they deem necessary to meet the issue, or 
in the event of their failure to proceed dili- 
gently with the taking thereof. The notices 
to take depositions should be served as pro- 
vided in the Federal Rules of Civil Proce- 
dure, the examination at this stage of the 
case to be limited to the question of venue. 


Settle order on notice. 
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[{] 62,653] Sunbeam Corp. v. Masters, Inc. 


In the United States District Court for the Southern District of New York. Civil No. 
57-54. June 7, 1950. 


New York Fair Trade (Feld-Crawford) Act 


Enforcement and Defense—Discriminatory ‘Suit Against Defendant—Simultaneous 
Action Against All Violators Not Required.—A petition for a preliminary injunction to 
restrain violations of a fair trade contract cannot be defended by claiming that the plaintiff 
is discriminating against the defendant by bringing action only against him and omitting 
to prosecute other offenders. A producer or owner invoking the Fair Trade Act is not 


required to resort to legal process against all in order to enforce a remedy against one. 


See the State Laws annotations, Vol. 2, § 8604.83; Resale Price Maintenance Com- 


mentary, Vol. 2, § 7357. 


Memorandum 
[Swit Called Discriminatory] 


Mepina, D. J.: Plaintiff has made out a 
prima facie case justifying a preliminary 
injunction, Defendant, in opposition, urges 
that plaintiff does not come into court with 
clean hands and that plaintiff has waived 
and abandoned any enforceable rights it 
may once have had against the defendant. 
On analysis it appears that these conten- 
tions are predicated on two assertions: (1) 
That plaintiff has failed to maintain its fair 
trade price structure, in general, and par- 
ticularly against certain of the competitors 
of the defendant, and (2) That plaintiff, by 
seeking to enforce its rights against defend- 


the first, there has been no showing that 
plaintiff has failed to maintain its price struc- 
tures. Compare General Electric Co. v. R. H. 
Macy & Co. N)Y.L: J., April 20) 1950, ‘p. 
1393, cols. 3-4, where defendant’s proofs as 
recited by the Court are stronger by far 
than those shown here, and where this de- 
fense nevertheless failed. As to the second, 
“a producer or owner invoking the statute 
is not required as a matter of law to resort 
to legal process against every violator of its 
provisions or of the contracts made pur- 
suant thereto before he can enforce a 
remedy against any one violator.” Calvert Dis- 
tillers Corp. v. Nussbaum Liquor Store, Inc., 
166 Misc. 342, 346, 2 N. Y. S. 2d 320, 325 
(Supa CeeNw Yn Go;, 1938): 


ant is unfairly discriminating against cle- ; 
y & 35 Motion granted. 
fendant. 


Settle order on notice. 
[Not All Violators Need Be Sued] 


Neither assertion is supported by the 
proofs which have been submitted. As to 


[] 62,654] Frankfort Distillers Corp. v. Frank Liberto et al. 


In the Supreme Court of Tennessee. June 9, 1950. 


Tennessee Fair Trade Act 


Resale Price Agreements—Constitutionality—Protection of Legal Monopoly.—The 
Fair Trade Act of Tennessee, permitting resale price agreements between dealers and 
trademark owners, does not violate the state constitutional prohibition of monopolies. The 
application of the statute is limited to trade-marked articles in wide competition, and the 
law has the effect not of creating a monopoly but of protecting an already existing legal 
monopoly in the trademark and ownership good will. 


See the State Laws annotations, Vol 2, | 8804; Resale Price Maintenance Commentary, 
Vol. 2, J 7142. 
Fair Trade Act—Application to Liquors—Coverage of Police Power Law and Prop- 


erty Rights Law Distinguished—The inclusion of liquors in the coverage of the Fair 
Trade Act is not prevented by the existence of the Local Option Law, which purports to 
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be a special and complete law on the sale of liquor. The Local Option Law is exclusive of 
other law so far as the police power of the state is concerned, but so far as property rights 
are concerned, where liquor is legally dealt with, there is no difference in it and any other 
lawful commodity. 


See the State Laws annotations, Vol. 2, 8804; Resale Price Maintenance Commentary, 


Vol. 2, 7154. 


For the plaintiff: Sam P. Walker, Memphis, Tennessee. 


For the defendants: L. E. Gwinn, Memphis, Tennessee. 


Opinion 
Prewitt, J.: Complainant appeals from 
the decree of the Chancellor in this cause 


sustaining defendants’ demurrer and dis- 
missing his bill. 


[General Fair Trade Act] 


The original bill sought a declaratory 
judgment as to the applicability of Chapter 
58 of the Public Acts of 1937 (Fair Trade 
Act), to the brands, trade names or trade- 
marks, of liquors sold in the State of 
Tennessee, when contracts or agreements pur- 
suant to the Fair Trade Act have been 
executed and signed between the manufac- 
turer (complainant) and numerous retail 
liquor dealers in Memphis and elsewhere, 
covering the price to be charged by those 
retail dealers for the special brands of liquor 
manufactured by complainant, The material 
provisions of the Act in question are as 
follows: 


“An Act to protect trade-mark own- 
ers, distributors and the public against 
injurious and uneconomic practices in the 
distribution of articles of standard quality 
under a distinguished trade-mark, brand 
or name. 


“Section 1. Be it enacted by the General 
Assembly of the State of Tennessee, That 
no contract relating to the sale or resale 
of a commodity which bears, or the label 
or content of which bears, the trade-mark, 
brand, or name of the producer or owner 
of such commodity and which is in fair 
and open competition with commodities 
of the same general class produced by oth- 
ers shall be deemed in violation of any 


“Such provisions in any contract shall 
be deemed to contain or imply conditions 
that such commodity may be resold with- 
out reference to such agreement in the 
following cases: 

“1. In closing out the owners’ stock for 
the purpose of discontinuing delivering 
any such commodity. 


“2, When the goods are damaged or 
deteriorated in quality, and notice is given 
to the public thereof. 


“3. By any officer acting under the 
orders of any court. 


“Sec. 1%. Be it further enacted, That 
wilfully and knowingly advertising, of- 
fering for sale or selling any commodity 
at less than the price stipulated in any 
contract entered into pursuant to the pro- 
vision of Section 1 of this Act, whether 
the person so advertising, offering for sale 
or selling is or is not a party to such con- 
tract, is unfair competition and is action- 
able at the suit of any person damaged 
thereby. 


“Sec. 2. Be it further enacted, That this 
Act shall not apply to any contract or 
agreement between producers or between 
wholesalers or between retailers as to sale 
or resale prices. 


“Sec. 3. Be it further enacted, That the 
following terms, as used in this Act, are 
hereby defined as follows: 


““Producer’ means grower, baker, maker, 
manufacturer or publisher. 


““Commodity’ means any subject of 
commerce.” 


[Fair Trade System Alleged] 


The bill states that complainant is a non- 


law of the State of Tennessee by reason 
of any of the following provisions which 
may be contained in such contract: 

“7. That the buyer will not resell such 
commodity except at the price stipulated 
by the vendor. 


“2. That the vendee or producer re- 
quire in delivery to whom he may resell 
such commodity to agree that he will not, 
in turn, resell except at the price stipu- 
lated by such vendor or by such vendee. 
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resident corporation manufacturing three 
well-known brands of whisky, to wit: Four 
Roses, Hunter and Paul Jones; that these 
brands are advertised nationally and locally 
and sold exclusively in interstate commerce 
through wholesale dealers or distributors; 
that these branded products are sold under 
specific trade names and are in turn sold by 
the various distributors to retail liquor deal- 
ers in the State, and particularly in the City 
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of Memphis, and by them in turn sold to 
their customers, that is the public generally. 

The bill further states that complainant 
has entered into numerous Fair Trade con- 
tracts with a number of retail dealers under 
the authority of the above-quoted Act and 
had established a fixed price for the sale 
and distribution of each brand; that it is the 
purpose of these contracts to stabilize the 
market; that complainant manufactures these 
brands and advertises them extensively so 
that they are in open and fair competition 
with other distillers who are selling in the 
open market similar products; that complain-” 
ant is in open and fair competition with all 
other distillers selling products of the same 
general class. 


The bill charges that defendants were all 
selling these especially branded bottled prod- 
ucts under the prices fixed in the contracts 
and had announced that they were going to 
continue this price cutting. 


The bill further charges that each one of 
the defendants was notified of the execution 
of these various contracts and was given the 
opportunity to execute a-similar contract, 
which they refused to do, and they, there- 
fore, had violated the terms of the Fair 
Trade Act. 


[Constitutionality, Applicability Denied] 


Defendants demurred to the bill on sev- 
eral grounds, and the points relied on in the 
demurrer are: 


1, The Fair Trade Act is unconstitutional 
in that it violates Section 22 of Article 1 of 
the Constitution of Tennessee, and likewise 
violates Section 5580 of the 1932 Official 
Code of Tennessee. This provision of the 
Constitution and this Act both prohibit mo- 
nopolies in Tennessee. 


2. Chapter 58 of the Acts of 1937 (Fair 
Trade Act) is not applicable to the liquor 
business because the Act was passed when 
the sale of liquor in Tennessee was illegal 
and was not made legal until the passage of 
Chapter 49 of the Acts of 1939. 


3. The sale and distribution of liquor is 
controlled and governed solely and exclu- 
sively by Chapter 49 of the Acts of 1939 
known as the Local Option Act which is 
special legislation constituting an entity and 
so controls the liquor business that general 
legislation such as the Fair Trade Act was 
not applicable to liquors that were sold un- 
der special brands, trade names or trade- 
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marks. Said Act is a complete entity and 
the general laws have no application. 


4. The bill seeks to impose on defendants 
obligations of contracts to which they are 
not parties. 


5. The bill does not set out a cause of ac- 
tion sufficient to warrant the issuance of an 
injunction. 


[Act Is Constitutional] 


We think the first contention, that the 
Fair Trade Act is unconstitutional in that 
it violates Section 22 of Article 1 of the 
Constitution of Tennessee prohibiting mo- 
nopolies, is governed by the following cases: 
Old Dearborn Distributing Co. v. Seagram- 
Distillers Corp., 299 U. S. 183, 81 L. Ed. 109; 
Ely Lilly & .Co. v. Saunders, 217 N. C. 163, 
4S. E. (2d) 528; Miles Laboratories v. Owl 
Drug Co., 67 S. D. 523, 295 N. W. 292; Gold- 
smith v. Mead Johnson & Co., 176 Md. 682, 
7 A. (2d) 176; Sears v. Western Thrift Stores 
of Olympia, 10 Wash. (2d) 372, 116 P. (2d) 
756; Bourjois Sales Corp. v. Dorfman, 273 
N. Y. 167, 7 N. E. (2d) 30; Weco Products 
Co. v. Reed Drug Co., 225 Wis. 474, 274 N. W. 
426; Burroughs-Welcome & Co. v. Johnson 
Wholesale Perfumes, 128 Conn. 596, 24 A. 
(2d) 841. 

In City of Memphis v. The Memphis Water 
Co., 52 Tenn. 594, 529, this Court said: 


“We know of no better definition of a 
monopoly, than that given by Lord Coke, 
and adopted by the Supreme Court in the 
case of Charles River Bridge v. Warren 
Bridge, 11 Peters 707: ‘A monopoly is an 
exclusive right granted to a few, of some- 
thing which was before of common right 
—so that it is not a case of monopoly, if 
the subject had not the common right or 
liberty before, to do the act, or possess 
or enjoy the privilege or franchise granted 
as a common right.’”’ 


The above case was cited with approval 
by this Court in the later case of Memphis 
Power & Light Co. v. City of Memphis, 172 
Tenn. 346. 


It should be borne in mind that the pro- 
visions of the Fair Trade Act in question 
apply only to commodities produced by the 
manufacturer bearing his trade-mark, brand 
or name, and then only if they are in free 
competition with commodities of the same 
general class produced or distributed by 
others. The incidence of the law on trade 
affects only that portion of the commodity 
in which the producer has already a lawful 
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monopoly of ownership, and which goes into 
distribution in a volume that may be fairly 
measured by the popularity which the good 
will and identifying name has achieved, but 
which can never amount to the whole. Ely 
Lilly & Co. v. Saunders, supra; Old Dearborn 
Distributing Co. v. Seagram-Distillers Corp., 
supra; Miles Laboratories v. Owl Drug Co., 
supra; Sears v. Western Thrift Stores of 
Olympia, supra; Goldsmith v. Mead Johnson 
& Co., supra. 


It seems that the Fair Trade Acts have 
been sustained in practically all the states 
except Florida. The Supreme Court of 
Florida held the Fair Trade Act of that 
State invalid in the case of Liquor Store v. 
Continental Distilling Corp., 40 So, (2d) 371 
(Fla.). 

The purpose of the Act in question is not 
to protect the sale or to warrant the fixing 
of the price of any product, but rather is to 
protect the ownership of good will and the 
brand, trade names and trade-marks under 
which any commodity is sold. The cases 
cited above make it clear that the protection 
of such brands is not price fixing. 


[Legality of Liquor Not Relevant to Question] 


It is next contended: (1) that the sale 
of liquor was _ illegal at the time of the 
passage of the Act in question and, there- 
fore, not in the contemplation of the Legis- 
lature; and (2) that the sale and distribution 
of liquor is governed exclusively by Chapter 
49 of the Acts of 1939, which is complete 
within itself and constitutes a separate en- 
tity from the general laws of the State. 

We do not think that the legality of the 
sale of liquor in Tennessee has anything 
to do with the application of the Fair Trade 
Act when properly construed. 


Defendants rely upon the case of State 
v. Nashville Baseball Assn, 141 Tenn. 456, in 
which it was held that baseball was wholly 
unknown and unheard of at the time of the 
passage of Chapter 47 of the Sunday Laws 
Act of 1803. In that case the proceedings 
were criminal in their nature and the Act 
was strictly construed. This Court held that 
under the circumstances the terms of the 
old statute did not apply to baseball. 


In construing the Fair Trade Act and 
seeking to find out what was in contempla- 
tion of the Legislature, it must be observed 
that the Eighteenth Amendment of the Fed- 
eral Constitution had been repealed and the 
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sale of liquor was well known and widely 
practiced. In 1933, the sale of beer, and in 
1937, the manufacture of liquor, was au- 
thorized in this State. The Legislature must 
have had in mind legalizing the sale of liquor 
at the time of the passage of the Fair Trade 
Act. The sale of 3.2 per cent beer by weight 
was legalized in this State by Chapter 69 of 
the Acts of 1933, and thereafter this Act 
was amended to legalize the sale of beer up 
to 5 per cent alcoholic content by Chapter 
170 of the Acts of 1935. 


It is contended that the sale and distri- 
bution of liquor is governed exclusively by 
Chapter 49 of the Acts of 1939, or, in other 
words, that our statutes dealing with intox- 
icating liquor are placed in a classification 
peculiar to themselves and are dealt with by 
the courts as such. This is generally recog- 
nized by the decisions of this Court in so far 
as the exercise of the police power of the 
State is concerned; but so far as property 
rights are concerned, where liquor is legally 
dealt with, there is no difference in it and 
any other lawful commodity. State ex rel. v. 
Bernstein, 145 Tenn. 74; Philadelphia Retail 
Liquor Dealers Ass’n v. Pennsylvania Liquor 
Control Board, 360 Pa. 269, 62 A. (2d) 53; 
Cain v. Bowlby, 114 Fed. (2d) 519 (10th 
Cire): 


[Non-Contracting Parties Bound] 


It is further contended that the Act in 
question should not be applied to defend- 
ants because they have never executed Fair 
Trade agreements. 


In Old Dearborn Distributing Co. v. Sea- 
gram-Distillers Corp., supra, the question of 
the applicability of the Act to noncontract- 
ing dealers is discussed. The contracting 
dealers must have the protection of the Act; 
otherwise, having signed a contract for its 
specific price, they would be helpless against 
noncontracting dealers cutting the price and 
taking their trade away from them. The 
cases cited hold that the purpose of the Act 
is to prevent unfair competition, and unfair 
competition would naturally include every 
noncontracting dealer. 


A further contention goes to the right of 
complainant to injunctive relief. 


“Courts of equity have been led to in- 
terfere by injunction for the protection of 
good will from a very early day due to 
the difficulty of ascertaining the extent of 
the injury or the value of the good will 
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of a business.” 24 Am. Jur., Good Will, 
§ 26; see Pomeroy’s Equity Jurisprudence, 
$1355, 

It results that the assignments of error 
of complainant must be sustained and the 
cause remanded to the Chancery Court of 
Shelby County for further proceedings con- 
sistent with this opinion. 


GaILor and ToMLINSoN, JJ., dissent. 


Dissenting Opinion 


GAILor, J.: I respectfully dissent from 
the majority opinion on two grounds, namely: 
(1) The Complainant is a foreign corpora- 
tion and not qualified to do business in 
Tennessee. By the bill, filed against the 
Defendants, who are residents, citizens and 
licensees of the State, the Complainant, al- 
though it has no contract with the Defend- 
ants, seeks to have the Tennessee Courts 
restrict the licenses of the Defendants by 
enjoining thern from selling liquor at a price 
contrary to terms of contract which Com- 
plainant has with third parties who are not 
parties to this suit and are asserting no 
rights against the Defendants. 


Under similar facts, this Court refused 
relief in United Artists Corporation v. Board 
of Censors, 225 S. W. 2d 550. There, the 
unqualified foreign corporation sought relief 
against the Board of Censors of the City 
of Memphis. The exhibitors of moving pic- 
tures, who were primarily affected by the 
exercise of censorship, were not before the 
Court. This Court approved the action of 
the Trial Judge in dismissing the suit of the 
unqualified foreign corporation, saying in 
the course of the opinion: 


“We think the constitutionality of these 
statutes and ordinances cannot be ques- 
tioned on the grounds of their abridgment 
of the right of ‘freedom of speech’ except 
by someone who has the right to speak 
and is denied the privilege of speaking. 
The gist of the present action is that the 
statutes and ordinances herein assailed 
constitute an abridgment not of their right 
to speak but of the right of third persons 
to speak and who are not parties to this 
cause. In the instant case no exhibitors 
of moving pictures in Memphis, to whom 
these ordinances and statutes apply, are 
claiming that they are denied ‘freedom 
of speech’ or the right to contract with 
the petitioners.” (p. 554.) 


In the present case, the competing local 
retailers under contract with the Complain- 
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ant who are directly affected by the alleged 
acts of the Defendants, are not before the 
Court. 


The question here presented is not the 
constitutionality of the statute, but the dec- 
laration of the application of a Tennessee 
statute to a local situation, and the injunc- 
tion of local action. Clearly, both the declara- 
tion and injunction were matters within the 
sound discretion of the Chancellor. New- 
sum v, Interstate Realty Co., 152 Tenn. 302; 
Harrell v. Am, Home Mortg. Co., 162 Tenn. 
371. Since Complainant is a foreign corpo- 
ration, not qualified to do business in Ten- 
nessee, and has no rights of contract against 
the Defendants, the bill presents no equities 
to support a finding that the Chancellor 
abused his discretion in refusing the dec- 
laration sought. 


(2) As to my second ground of dissent, 
the sale of alcoholic liquor was not in con- 
templation of the Legislature when the Fair 
Trade Act was passed in 1937, and there- 
fore, such sale is not regulated by that Act. 
The general sale of liquor is still illegal in 
Tennessee, and it is only by complying with 
the specific conditions and limitations of 
Chapter 49 of the Public Acts of 1939, passed 
two years after the Fair Trade Act. that the 
sale of liquor is permissible. 


While it is true that the Act of 1937 pur- 
ports to relate to all commodities that are 
the subject of commerce, it has been specif- 
ically and frequently held by this Court that 
the sale of liquor and the liquor traffic is 
the subject of special legislation, and ex- 
traordinary regulation. Motlow v. State, 125 
Tenn. 547; State, ex rel. v. Bass, 177 Tenn. 
609; State, ex rel. Major v. Cummings, 178 
Tenn. 378; McCanless v. State, ex rel. Hamm, 
181 Tenn. 308, and I conclude from those 
authorities that the legal sale of liquor is 
exclusively governed and controlled in Tennes- 
see by Chapter 49 of the Public Acts of 
1939. The only Tennessee case cited in the 
majority opinion in support of its contrary 
holding, is that of State, ex rel. v. Bernstein, 
145 Tenn. 74, That case had to do with the 
application of the Nuisance Act to gambling 
and had nothing, whatever, to do with liquor. 
Cases cited in the majority opinion on this 
point from other jurisdictions would be per- 
suasive only if it was shown that the statu- 
tory law of those jurisdictions is identical 
with that of Tennessee. 

The Act of 1939 contains many express 
exceptions, limitations and conditions on 
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the sale of liquor, so that it would have been 
an easy matter for the Legislature, if it had 
intended to do so, to include those excep- 
tions and limitations of the Fair Trade Act 
which had been passed two years before. 
Since the Legislature did include many ex- 
ceptions in the Act of 1939, under well-es- 
tablished rules of statutory construction, it 
is beyond the authority of the Judiciary to 
add another. 


“Tt is a familiar rule of statutory con- 
struction that where a general rule is es- 
tablished by statute with an exception, 
the Court will not curtail the former nor 
add to the latter by implication. An ex- 
press exception, exemption, or saving ex- 
cludes others.” Perry v. Sevier County 
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Beer Comm., 181 Tenn. 696, 703; Kelly & 
Co. v. State, 123 Tenn. 516; Turner v. 
Eslick, 146 Tenn. 236; Evans v. McCabe, 
164 Tenn. 672. 


In my view, it is unnecessary to invoke 
the other rule of law, equally applicable, an- 
nounced in State v. Nashville Baseball Assn., 
141 Tenn. 456, 462, that since, at the time 
the Fair Trade Act was passed in 1937, the 
sale of liquor was unlawful in Tennessee, 
regulation of the liquor traffic by the Fair 
Trade Act could not have been in the con- 
templation of the Legislature. This rule, 
however, merely fortifies by conclusion. 

I am authorized to say that Justice Tom- 


LINSON joins in the first ground of this dis- 
sent. 


[| 62,655] General Electric Co. v. Central C. U. Purchasing Agency. 


In the Supreme Court of New York County. Special Term, Part I. 


2269. June 28, 1950. 


123.4Nie Vota de 


New York Fair Trade (Feld-Crawford) Act 


Violation of Injunction—Exemptions from Established Price—Contempt Proceedings. 
—When violation of a fair trade schedule has been prohibited by injunction, it is no defense 
that the articles sold at lower prices were sold in a closing-out sale, and would therefore 
have been exempted otherwise from application of the law. In order to avoid contempt 
proceedings based upon violation of the injunction, leave of the court should have been 
obtained to make the sale. 


See the State Laws annotations, Vol. 2, 1 8604.40, 8604.95; Resale Price Maintenance 
Commentary, Vol. 2, § 7278, 7359. 


CoHALAN, J.: [In full text except where 


Jes sales. If defendants were closing out, leave 
deletions are indicated by asterisks] * * * 


to sell below the fixed price should have 
Whether closing out the plaintiffs line of been obtained through a modification of the 
merchandise or not, the fact remains that court order. The defendants are fined $25. 
defendants sold below the fixed price in the x * x 

face of an injunctive order forbidding such 


[62,656] United States v. The Consolidated Car-Heating Co., Inc. 


In the United States District Court for the Southern District of New York. Civil 
34-312. June 20, 1950. 


Sherman Antitrust Act 


Patent Licenses—Restrictions on Use of Patented Article—Illegal Extension of Legal 
Monopoly.—The restriction in a patent license which prohibits the licensee from using 
a patented alloy for any purpose other than making prosthetic appliances is violative of 
the antitrust laws for the reason that an attempt is made thereby to retain some of the 


patent monopoly over the product after sale has actually removed it from the scope of 
the patentee’s monopoly. 


See the Sherman Act annotations, Vol. 1, § 1270.151. 


Patent Licenses—Unpatented Articles—Total Supply and Tie-In Agreements.—A 
license term which requires that licensees buy from the patentee all their needs of certain 
unpatented materials said to be required for use in a patented alloy-production machine, 
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is a tie-in provision, an attempt to expand the patentee’s business by applying the patent 
monopoly power to unpatented materials. Such an extension and abuse of the legal 
patent monopoly is unlawful under the antitrust laws. 


See the Sherman Act annotations, Vol. 1, § 1270.401. 


Patented Articles—Patentee as Sole Seller—Restrictions on Materials Used in Pat- 
ented Machine.—A patentee, by virtue of his ownership of a patent on an alloy, is the 
only person entitled to manufacture the alloy, and there is nothing illegal in requiring 
that licensees of a patented process obtain the patented alloy only from the patentee. The 
same patentee may license a patented furnace for such limited use as he may desire, and 
the license requirement that only the patented alloy be used in the patented furnace is 
not illegal. There is no attempt in such a license to cause the licensee to use unpatented 
materials specified by a licensor, which would be an illegal tying agreement. 


See the Sherman Act annotations, Vol. 1, J 1270.101, 1270.201, 1270.401. 


For the plaintiff: J. Francis Hayden and John Drennen Hill, Special Assistants to 
the Attorney General; Joseph B. Marker, Special Attorney; Herbert A. Bergson, Assistant 
Attorney General; Marcus A. Hollabaugh, Special Assistant to the Attorney General; 
John F. X. McGohey, United States Attorney. 


For the defendant: T. I. McKnight, Chicago, Illinois, and Fayette S. Dunn, New 


York City. 


Coxe, D. J.: [In full text except where 
asterisks indicate deletions| These are motions 
by both parties for summary judgment. 
The action is brought by the Govern- 
ment to cancel certain provisions in uni- 
form patent license agreements between 
defendant and various dental laboratories 
relating to the manufacture of artificial den- 
tures from Ticonium, a dental alloy patented 
by defendant, as being in violation of the 
Sherman and Clayton Anti-Trust Acts (15 
U.S. C. A., §§ 1 and 14), and to enjoin the 
defendant from carrying out such provisions. 

* OK Ok 


[Metal Alloy Developed and Patented] 


For many years dental restorations, arti- 
ficial bridges, crowns, etc., were made ex- 
clusively of gold, other precious metals or 
their alloys, but in recent years these 
materials have been largely replaced by non- 
precious metal alloys. About 1934 defend- 
ant commenced research in this field, with 
the result that it developed a non-precious 
metal alloy which it manufactures and to 
which, and to the dentures made therefrom, 
it gave the name “Ticonium”. The name 
was registered as a trade-mark in the Patent 
Office and defendant also obtained five 
patents upon different compositions of the 
alloy. Only one of these patents is now 
being used. * * * 

Dental restorations are made in dental 
laboratories which purchase the alloys, 1.e., 
the raw materials, from the manufacturers. 
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The laboratories manufacture the.alloys into 
dentures according to individual specifica- 
tions and mouth impressions furnished to 
them by practicing dentists. The dentists 
purchase the dentures from the laboratories, 
and, after performing the necessary fitting 
operations, sell them to their patients. 
Defendant has also obtained patents upon 
an electric resistance furnace for melting 
electrically materials having high melting 
points, such as Ticonium, which melts at 
from 2300 to 2350 degrees Fahrenheit, and 
upon a centrifugal casting machine for cast- 
ing the molten material into molds, especially 
adapted for casting dentures. The two 
machines are operated together. * * * 


[Uniform License Agreement| 


After experimental licenses with six 
laboratories in different parts of the United 
States had proved successful, defendant, in 
1936, began making uniform license agree- 
ments with dental laboratories throughout 
the United States, selected on the basis of 
their technical ability. This form continued 
to be used until November 1945, when a 
new form was adopted. The change seems 
to have been prompted by an investigation 
of defendant’s activities which was instituted 
by the Anti-Trust Division of the Depart- 
ment of Justice about December 1944. In 
February 1949, while plaintiff’s motion for 
summary judgment was pending, defend- 
ant adopted another form of license agree- 
ment, which it has used ever since. * * * 
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The 1936 form of agreement contained 
the following provisions: 


“1. The Company hereby grants to the 
laboratory a personal, non-assignable, non- 
divisible and non-transferable license under 
U. «S.5 Patents “Nos: 4) Fo Giaumbers 
specified) * * * to manufacture of the 
metal covered thereby, in its own labora- 
tory, cases, full or partial dentures, 
crowns, inlays fixed or removable, bridge 
work, and any other forms or parts used 
for dental restorations within the oral 
cavity of the human body and for no 
other purpose, it being clearly understood 
that this agreement grants a license to 
use the aforesaid metal known as Ticonium 
only in manufacturing the aforesaid parts 
for the dental profession and to sell the 
same.” 

“3. In order to facilitate the Labora- 
tory in taking advantage of the licenses 
herein granted, and in order that the 
Laboratory will be provided with the most 
efficient means known for making the 
articles mentioned in paragraph one here- 
of, the Company hereby agrees to loan 
the Laboratory, for use only on the prem- 
ises * * *, one of its Ticonium Electric 
Casting Furnaces, and to supply the nec- 
essary directions for properly operating 
the same. 

“4. As a consideration for the granting 
of this license, the Laboratory agrees to 
send a qualified dental technician to the 
Ticonium Technical Training School for 
the purpose of taking the prescribed course 
of technical training. 

“5. As a further consideration for the 
granting of this license: 

(a) The Laboratory agrees to purchase 
from the Company the following equip- 
ment and supplies, which special equip- 
ment is necessary for proper handling of 
Ticonium castings, and to pay the Com- 
pany for this equipment the sum of * * * 
dollars. * * * It is understood the equip- 
ment and material so to be purchased is 
to consist of the following: 


One Ticonium Electric Preheating Oven 
with Rheostat and Ticonium Automatic 
Temperature Control; One Ticonium High 
Speed Lathe; One Ticonium Heavy Duty 
Vibrator; Set of three Ticonium Extrusion 
Impression Flasks; One Ticonium Wax 
Extruder; One Ticonium Sprue Former 
Die; One set Ticonium Flask Formers: 
One Set Scales and Glass Graduates for 
measuring investment mixes; Miscellane- 
ous assortment of finishing stones, rubber 
wheels, casting machine crucibles; etc., 
etc.; Fifty dwt. Ticonium metal. 
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(b) To purchase exclusively from the 
Company, or from the Company’s author- 
ized dealers, all metal other than so-called 
‘Precious Metal’ used by the Laboratory 
in the Ticonium Electric Casting Furnace 
loaned by the Company. 


“(c) To purchase a minimum net 
amount of fifty dollars ($50.00) worth of 
Ticonium metal per month or otherwise 
for each and every month in which this 
minimum is not attained to pay the Com- 
pany a special service charge of five dol- 
arse ($5.00) ey 


“7, The Laboratory agrees to employ 
a proficient man to operate the said 
Ticonium Electrical Casting Furnace and 
to use the same in accordance with di- 
rections furnished * * * and to permit 
the agents of the Company, at any time, 
to enter the Laboratory’s premises for 
the purpose of inspecting the said Ticonium 
Electric Casting Furnace and its manner 
Onusen 


“10, * * * or if the Laboratory shall 
sell products made of Ticonium metal 
for other than the prices established on 
such parts by the Company, or if it fails 
to purchase Ticonium metal exclusively 
from the Company or from the Com- 
panv’s authorized dealers, or if it fails 
to purchase exclusively from the Company 
all metal other than the so-called ‘Precious 
Metal’ used by it in the said furnace or 
violates any of the terms and conditions 
of this agreement, then this agreement 
may be canceled by the Company * * *,” 


“12. The Company, will, from time to 
time, supply to the Laboratory price lists 
showing minimum prices at which the 
various products manufactured under this 
agreement are to be sold, and will estab- 
lish discounts to be made by the Labora- 
tory to other laboratories for whom they 
may manufacture those said dentures of 
Ticonium metal. 


“13. The Laboratory is not required, 
nor does it agree to adhere to such resale 
prices suggested by the Company but if 
the Laboratory makes a practice of selling 
articles manufactured of Ticonium metal 
hereunder, at prices either greater or less 
than said suggested prices, or permits 
any other practice which in the sole opin- 
ion, of the Company is detrimental to the 
best interests of the Company and other 
licensed laboratories, then the Company 
shall have the right to terminate this 
agreement.” 


First—The Government contends that the 
provision in Paragraph 1 which prohibits 
the use of Ticonium for any purpose other 
than the manufacture of dentures, or denture 
parts, used for dental restorations, is illegal 
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in that it restricts the use of a patented 
article after its sale, and thus unlawfully 
extends the patent monopoly. (The restric- 
tion was eliminated in the 1949 form of 
agreement.) 


This paragraph must be construed in con- 
nection with paragraphs 3, 5(b), 5(c) and 
10, and as so construed grants a limited 
license to the laboratory to use defendant’s 
patented Ticonium alloy.and defendant’s 
patented furnace only to manufacture den- 
tures for the dental profession and to sell 
them, and requiring the laboratory to pur- 
chase the Ticonium used only from defend- 
ant, or its authorized dealers. 


[Restrictions After Sale of Article| 


A patentee may grant a license “upon 
any condition the performance of which is 
reasonably within the reward which the 
patentee by the grant of the patent is en- 
titled to secure.” (United States v. General 
Electric Co., 272 U. S. 476, 489.) A patentee 
may grant a license to use his patented 
machine and provide that it shall be used 
only for a particular purpose. (General 
Talking Pictures Corp. v. Western Electric 
Con S04 BS 17591812305 UMS ili24 61275) 
But he may not grant a license to use his 
patented product, which can be purchased 
only from him, in manufacturing another 
product, whether patented or not, and pro- 
vide that it shall be used only to manu- 
facture that product. This is because the 
patented product, when it has been sold, 
passes outside the limits of the patent mo- 
nopoly and the patentee cannot attach any 
further conditions upon its use by the pur- 
chaser. The patentee has received his full 
reward for the use of his patented product 
in the price which he received when he 
sold it. (United States v. Univis Lens Co., 
316 U. S. 241, 250-252.) That is especially 
true in such a case as this, where the li- 
censee is not required to pay any royalties 
and the licensor’s only reward comes from 
the profit upon the sale of his patented 
product to his licensee. 


I hold, therefore, that this provision in 
Paragraph 1 is illegal. 

Second.—The Government next contends 
that Paragraph 5(a) in the 1936 form of 
agreement, which required the laboratory, 
as a condition for the granting of the license, 
to purchase from defendant certain equip- 
ment and supplies, stated to be necessary 
for proper processing of Ticonium castings, 
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is illegal because it ties in their purchase to 
the granting of a license, which has been 
condeinned in International Business Ma- 
chines Corp. v. United States, 298 U.S. 131, 
and International Salt Co. v. United States, 
332 U. S. 392. (In the 1945 and 1949 forms 
of agreement this requirement was dropped 
and it was provided that the equipment 
might be purchased from any source, the 
only provision being that, in the opinion of 
defendant, the equipment must be suitable 
tor the processing of Ticonium castings.) 


[Required Purchases Constitute Tie-In] 


None of the articles specified are patented. 
All of these articles which are labeled 
“Ticonium” were designed and developed 
by defendant because of the lack of equip- 
ment on the market suitable for use in 
connection with the furnace and the cast- 
ing machine. They are necessary for the 
proper processing of Ticonium in accord- 
ance with the technique worked out by 
defendant. They are manufactured by de- 
fendant, but there is no showing that others 
cannot make them. The other articles which 
are not labeled “Ticonium” appear to be 
standard articles in common use in many 
industries. They are manufactured for de- 
fendant by others. No laboratory was re- 
quired to buy any of the articles, if it already 
had one suitable for the purpose. 


It is well settled that. “an owner of a 
patent may not condition a license so as to 
tie to the use of the patent the use of other 
materials, processes or devices which lie 
outside of the monopoly of the patent.” 
(Transwrap Corp. v. Stokes Co., 329 U. S. 
637, 640.) 

I therefore hold that this provision in 
Paragraph 5(a) is illegal. 

Third—It is further contended by the 
Government that the provisions of Para- 
graphs 5(b) and 10 of the 1936 form of 
agreement, requiring the laboratory, as a 
condition for granting the license, to pur- 
chase exclusively from defendant, or its 
authorized dealers, all metal, other than so- 
called precious metal, used in the electric 
casting furnace loaned by defendant to the 
laboratory, upon penalty of cancellation of 
the license, are also illegal for the same 
reasons. In paragraph 6 of the 1945 and 
1949 forms of agreement the provision was 
changed to read: “The laboratory under- 
stands that the casting furnace is specially 
designed and loaned to it only for use there- 
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in of Ticonium and so-called precious metals, 
and that improper processing of Ticonium 
can irreparably damage the reputation of 
Ticonium. The laboratory, therefore, agrees 
to use in the casting furnace only precious 
metals or Ticonium, and that it will pur- 
chase Ticonium only from the Company 
(defendant) or its authorized dealers.” 


[Purchase Requirement Valid as to Ticonium| 


So far as the requirement that the labora- 
tory shall purchase exclusively from defend- 
ant, all metal, other than so-called precious 
metals, used in the furnace, is concerned, 
this is illegal for the reasons just stated, if 
it is intended to refer to metals other than 
Ticonium. But it seems clear that the re- 
quirement refers only to Ticonium, for the 
agreement was only a limited license to 
the laboratory to manufacture dentures from 
the patented Ticonium and to use the pat- 
ented furnace therefor. It was not a license 
to use the furnace for any other purpose, 
much less to use it for melting other alloys, 
or metals, having a higher melting point 
than Ticonium, which, if so used, would 
damage the furnace. 


None of the license agreements prohibits 
the laboratories from buying and using any 
of the other twenty or more competing 
alloys. At most, they only prohibit their 
use in defendant’s furnace. Such a pro- 
hibition would seem to be authorized by 
Federal Trade Commission v. Sinclair Co., 
261 U.S. 463, 474. 


By requiring its licensees to use only its 
Ticonium alloy in the furnace, and to obtain 
the alloy only from itself, or from its au- 
thorized dealers, defendant is doing only 
what it is entitled to do by virtue of its own- 
ership of the patents. It is not attempting 
to control the conduct of its licensees in 2 
manner not within its patent monopolies 
(Cf. Standard Sanitary Mfg. Co. v. United 
States, 226 U.S. 20), nor is it attempting to 
force its licensees to use unpatented material 
necessary in the manufacture of the dentures 
(Cf. Motion Picture Patents Co. v. Universal 
Film Mfg. Co., 243 U. S. 502). 
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Defendant, by reason of its ownership of 
the patents on the Ticonium alloy, is the 
only person entitled to manufacture the alloy. 
Therefore, there can be nothing illegal in 
the defendant’s requiring the laboratories 
to obtain the alloy only from it or from 
its authorized dealers. (Stemer Sales Co. v. 
Schwartz Sales Co., 10 Cir., 98 F. 2d 999, 
1010; Cert. den. 305 U. S. 662.) 


Ethyl Gasoline. Corp. v. United States, 309 
U. S. 436, cited by the Government, is not 
analogous, for what was condemned there 
was the use of Ethyl’s patent monopoly, not 
to increase the financial returns from its 
patents which it had licensed the refiners 
to use, but to increase the business of the 
refiners. 


I hold that these particular provisions of 
Paragraphs 5(b) and 10 of the 1936 form 
of agreement, and Paragraph 6 of the 1945 
and 1949 forms of agreement, are legal. 


[Resale Pricing Illegal] 


Fourth—It is obvious that the provisions 
of Paragraphs 12 and 13 of the 1936 form 
of agreement, providing for the fixing by 
defendant of minimum prices at which the 
dentures and parts are to be sold, are illegal. 
(United States v. Line Material Co., 333 U. S. 
287, 307.) (The price-fixing provisions were 
eliminated in the 1945 and 1949 forms of 
agreement.) 


Defendant’s argument that the case is 
moot is unsound. It has been the law, since 
United States v. Trans-Missouri Freight As- 
sociation, 166 U. S. 290, 307-310, that the 
mere abandonment of an illegal practice 
does not render the question of the illegality 
of the practice moot. See also United States 
v. Aluminum Co., 2 Cir., 148 F. 2d 416, 447- 
448; Federal Trade Commission v. Goodyear 
Co., 304 U. S. 257, 260; Walling v. Haile 
Gold Mines, 4 Cir., 136 F. 2d 102, 105. 


[Disposition of Motions] 


The motion of the Government for sum- 
mary judgment is granted to the extent 
above indicated, and the motion of defend- 
ant is denied. 
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LaChapelle v. United Shoe Machinery Corp. 
[f] 62,657] Euclid I. LaChapelle v. United Shoe Machinery Corp. 
In the United States District Court for the District of Massachusetts. Civil No. 


8678. June 2, 1950. 


Sherman Antitrust Act 


Treble Damage Suits—Sufficiency of Complaint—Lawful Acts Combined Into Illegal 
Course of Action.—An allegation of monopoly may state a sufficient cause of action al- 
though the activities cited as particulars of that monopoly are each, when viewed separately, 
legal activities not condemned by the antitrust laws. The illegality of a business carrying 
on such lawful activities is to be looked for in the purpose or total effect of the whole 
planned course of defendant’s conduct. Allegations that a shoe machinery manufacturer 
has contracts with virtually all the inventors of his type of machinery, that the manu- 
facturer lease-licenses his machines to virtually all the shoe manufacturers in the country, 
and that the manufacturer’s employees enter agreements not to compete after termination 
of their employment, so that the plaintiff inventor is stringently limited in the market 
for his inventions, show legal agreements and acts which in their combined aspect support 


the allegation of unlawful monopoly. 


See the Sherman Act annotations, Vol. 1, § 1220.503, 1220.508, 1640.121. 
For the plaintiff: Euclid I. LaChapelle, for himself; Joseph H. Elcock, Jr., Boston, 


Massachusetts. 


For the defendant: Richard Wait (Choate, Hall & Stewart, Boston, Massachusetts). 


[Complaint Argued to be Defective] 


Forp, D. J.: This is an action by a private 
party brought to recover treble damages 
under the provisions of §4 of the Clayton 
Act alba, Sis. Az, §15.. form injuries sut- 
fered by plaintiff in his business as a result 
of alleged violations by defendant of the 
anti-trust laws. Defendant has moved to 
dismiss the complaint for failure to state any 
cause of action on which relief can be 
granted. 


There are two elements which plaintiff 
must allege in order to show a cause of 
actionminders! 5 lS Gy Ag§ 15* ()ithat 
defendant has done something forbidden by 
the anti-trust laws and (2) that by reason 
thereof plaintiff has been injured in his 
business and property. Defendant con- 
tends that neither of these elements is suf- 
ficiently alleged in the complaint. 


[Allegations of Monopoly] 


The complaint sets forth that between 
1901 and 1922 the defendant and its prede- 
cessor corporation by the use of leases con- 
taining “tying clauses” (later held in Umited 
Shoe Machinery Corp. v. United States, 258 
U. S. 451, to violate § 3 of the Clayton Act) 
attained a monopolistic control of the mar- 
ket in shoe machinery in the United States. 
It then alleges that from 1922 to the present 
date defendant has followed a course of 
conduct with the intent and purpose of 
continuing its monopolistic control. It enu- 
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merates various elements of said course 
of conduct—the making of “License Lease 
Agreements” with approximately 98% of 
the manufacturers of footwear in the United 
States which contain clauses alleged to be 
in effect substantially the same as the clauses 
condemned in 1922, the making of contracts 
with practically all inventors of shoe ma- 
chinery in the United States as well as with 
other employees of defendant such as ma- 
chinists and draftsmen, whereby such in- 
ventors and other employees are kept from 
competing with defendant for a long period 
of time after the termination of their em- 
ployment. There are further allegations of 
agreements between defendant and the Singer 
Manufacturing Company whereby they agree 
not to compete, and whereby they make 
use of substantially the same form of Li- 
cense Lease Agreement. There is a vague 
allegation of misuse of patents in combina- 
tion with other inventors of shoe machinery 
and with shoe manufacturers. 


It is further alleged that as a result of 
the enumerated practices, defendant’s mon- 
opoly in the shoe machinery business still 
exists; that defendant has supplied to shoe 
factories in the United States 85% of the 
essential machines now in use in the United 
States. More particularly it enumerates cer- 
tain major operations which are performed 
by defendant’s machines on what is vari- 
ously alleged to be virtually all shoes, or 
over 90% of the shoes manufactured in the 
United States. 
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[Legality of Separate Acts Irrelevant] 


In regard to these allegations, defendant’s 
brief and arguments have been directed to 
its contention that no act alleged to have 
been done by defendant is in itself a viola- 
tion of any provision of the anti-trust laws. 
Even if we assume that defendant is correct 
in this contention, this does not dispose of 
the complaint. The gravamen of the com- 
plaint is that defendant has in the past 
obtained monopolistic control over the mar- 
ket for its product, that it has for many 
years been following a course of action 
intended to maintain that monopolistic con- 
trol and that it has in fact succeeded in 
doing so. This would constitute a violation 
of § 2 of the Sherman Act, 15 U. S.C. A. § 2. 
It is not necessary that any single business 
practice or policy adopted by defendant 
should in itself violate the law. It is enough 
that they should be constituent elements 
of a planned course of conduct which was 
intended, taken as a whole, to bring about 
or maintain a monopoly in violation of the 
law, and that the various elements in the 
plan should be of such a nature as to be 
adapted for use for the intended purpose, so 
as to give the plan a body, if not to actually 
accomplish that purpose. Swift and Com- 
pany v. United States, 196 U. S. 373, 396. The 
business practices of defendant set forth in 
the complaint are such as may be shown to 
reduce, if not to completely eliminate com- 
petition, and thus increase defendant’s share 
of the market for its product. Even if we 
assume, without deciding, that these prac- 
tices are lawful in themselves, when it is 
alleged that they are part of a deliberate 
plan to maintain monopolistic control and 
that such control has been maintained, it 
cannot be held as a matter of law at this 
state of the proceedings that no violation of 
the anti-trust laws is set forth. Neither can 
it be held that the alleged extent of de- 
fendant’s share of the shoe machinery market 
in the United States is not such as could 
be shown to give it such a dominant posi- 
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tion in the market as to constitute a monop- 
oly within the meaning of the Sherman Act. 
Consequently, it must be held that the com- 
plaint sufficiently alleges a violation by the 
defendant of the anti-trust laws. 


[Allegations of Injury Sufficient] 


This brings us to the question of whether 
plaintiff has alleged injury to his business 
which will give him a right of recovery 
under 15 U. S. C. A. §15. The complaint 
sets forth that plaintiff is engaged in the 
business of inventing shoe machinery, that 
approximately 45 patents covering shoe ma- 
chinery have been issued in his name, that 
as a result of the alleged monopoly defend- 
ant is now the only purchaser to whom he 
can dispose of his patents, and that thereby 
he has been forced to sell his patents to 
defendant at prices below their true value. 
The more frequent complaint against a 
monopoly is by one who seeks to buy and 
complains that since the monopolist controls 
the market he must therefore buy from the 
monopolistic seller at the latter’s price, or 
not at all. But the injury is equally great 
to one who wishes to sell his product in a 
market subject to monopolistic control and 
must sell to the monopolist as the only avail- 
able buyer, again on the monopolist’s terms, 
or not at all. Here the injury is the direct 
result of the monopolistic condition which 
has heen created, and the injured seller 
may recover under §15. Defendant urges 
that the injury set forth is purely specula- 
tive. But its argument goes only to the 
problem of proof which may face the plain- 
tiff. It may be difficult to show that his 
patents sold to defendant would have had 
in a market free from defendant’s alleged 
monopolistic control a fair value greater 
than the price defendant actually paid him. 
3ut plaintiff has undertaken to prove that 
allegation and should be given his oppor- 
tunity to do so. 


Defendant’s motion to dismiss the com- 
plaint is denied. 
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[] 62,658] Interborough News Co. v. Curtis Publishing Co., Triangle Publications, 
Inc., et al. 


In the United States District Court for the Southern District of New York. Civil 
54-209. June 19, 1950. 
Robinson-Patman Price Discrimination Act 


Discriminations—Application of Law to Buyers—Rebates.—The anti-discrimination 
provisions of the Robinson-Patman Act are directed not alone against sellers, but also 
against buyers, and a buyer who because of his strong purchasing power exacts a rebate 


upon the cost of magazines sold him violates Section 1 (c) of the Act. 


See the Robinson-Patman Act annotations, Vol. 1, J 2214. 


Irvinc R. KaurMAn, D. J.: [In full text 
except where asterisks indicate omissions | 
Plaintiff and the individual additional de- 
fendants to the counterclaim of defendant 
Triangle Publications, Inc. (hereafter called 
“Triangle”’) have moved for an order strik- 
ing from the counterclaim certain para- 
graphs purporting to state a claim under 
the Robinson-Patman Act, 15 U. S. C. A. 
Sec. 13 et seq. 


The complaint in the action alleges that 
the defendant corporations are publishers or 
national distributors of magazines and other 
periodicals; that for many years the plain- 
tiff was the wholesale distributor for the 
defendants in and near New York City; that 
in or about 1947 the defendants entered 
into a conspiracy in violation of the Sher- 
mans Act-15 UL S. \G) Alssec)_ lito. boycott 
the plaintiff and otherwise injure it; and 
plaintiff seeks treble damages and injunc- 
tive relief under Sections 4 and 16 of the 
GlaytoneAct.15.Un S+GC. Sec.o15,416, 


[Seek to Have Counterclaim Stricken] 


The counterclaim by Triangle is against 
the plaintiff and four of its officers. Plain- 
tiff and its officers seek to have stricken 
all averments relating to the Robinson- 
Patman Act in the following paragraphs 
on the ground that said averments are im- 
material, impertinent and insufficient under 
Rule 12(f), Federal Rules of Civil Pro- 
cedure. 

“7. This Counterclaim is authorized by 
Section 4 of the Clayton Act (15 U.S. C,, 
Sec. 15) for three-fold the damages sus- 
tained by the plaintiff for injury to its 
business and property by reason of the 
violation by counter-defendants of Secs. 
1 and 2 of the Sherman Act (15 U.S. C,, 
Secs. 1 and 2), and for the costs of this 
Counterclaim, including a reasonable at- 
torney’s fee, and by the Robinson-Pat- 
man Act (15°U))S, © Seer13-13c),”” 

“14. Interborough was enabled there- 
by to and did discriminate unlawfully 
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against Triangle by demanding and ob- 
taining from Triangle a rebate of 344% 
upon the cost of all magazines sold by 
Triangle to Interborough, which rebate 
Interborough did not demand or receive 
from certain other publishers favored by 
it. 

“15. Interborough was also thereby en- 
abled to and did unlawfully require Tri- 
angle to sell magazines to it at less than 
the wholesale price paid by other whole- 
sale distributors throughout the country, 
none of which reduced price was passed 
on by Interborough to the retail dealers 
or to the purchasing public, and all of 
which price differential was retained by 
Interborough for its own profit and use.” 


The paragraphs allege, in brief, that In- 
terborough demanded and obtained from 
Triangle a rebate of 34% of the cost of all 
magazines sold by Triangle to Interborough 
for distribution. 


[Defects Asserted] 


The moving parties assert: 

(a) That the Robinson-Patman Act is 
aimed at the discriminating seller and not 
at one who is a buyer, such as Interborough. 

(b) That the counterclaim under the 
Robinson-Patman Act, if that Act is ap- 
plicable, is insufficient for the following 
reasons: 

1) As a condition precedent to a violation 
of the Act the discrimination in price must 
be practiced “between different purchasers”, 
and at least two purchases must have taken 
place; the counterclaim does not so allege. 

2) There is no averment that Interborough 
knowingly induced or received a discrimina- 
tion in price. 

3) There is no allegation of knowing 
participation in a price discrimination or 
that the discrimination in price involved 
commodities of like grade and quality. 

4) There is no averment that there was 
a discrimination in price between competing: 
buyers. 
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5) There is no averment in the counter- 
claim that the effect of such discrimination 
has been substantially to lessen competition 
or tend to create a monopoly. 

* Ok Ok 


The first two grounds for the motion can 
be considered together. Plaintiff and the 
additional defendants have undoubtedly 
overlooked the section of the Robinson- 
Patman Act under which the counterclaim 
is brought. That section is 1(c) of the Act, 
15 U. S. C. A. Sec. 13(c) which provides 
as follows: 


“Tt shall be unlawful for any person en- 
gaged in commerce, in the course of such 
commerce, to pay or grant, or to receive 
or accept, anything of value as a com- 
mission, brokerage, or other compensa- 
tion, or any allowance or discount in lieu 
thereof, except for services rendered in 
connection with the sale or purchase of 
goods, wares, or merchandise, either to 
the other party to such transaction or to 
an agent, representative or other inter- 
mediary therein where such intermediary 
is acting in fact for or in behalf, or is 
subject to the direct or indirect control, 
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of any party to such transaction other 
than the person by whom such compensa- 
tion is so granted or paid.” 


[Buyers Covered by Section] 


This section was passed primarily to deal 
with the situation of a large buyer or groups 
of buyers exerting pressure to obtain rebates 
and commissions on their purchases, as is 
alleged in the counterclaim in this case. See 
House Report No. 2287, 74th Cong., 2d 
Sess. (1936). Section 13(c) has been ap- 
plied primarily to buyers in the cases that 
have been reported, and in these cases similar 
contentions to those urged under subdivi- 
sion (b) above, have all been considered and 
overruled. * * * Section 13(c) applies to 
buyers as well as sellers and the allegations 
of the counterclaim are sufficient to state 
a cause of action under that Section. 

KK x 

Motion by plaintiff and additional de- 
fendants to strike paragraphs of the counter- 
claim is denied. 

Settle order in accordance with this de- 
cision. 


[| 62,659] John A. Allgair v. Glenmore Distilleries Co., Inc., New England Wine & 
Liquor Co., Inc., Conway Liquor Co., Inc., Conway Co., Inc., and American Beverage Co. 


In the United States District Court for the Southern District of New York. Civil 


49-603. June 19, 1950. 


Robinson-Patman Price Discrimination Act 


Rebates—Right of Action for Damages—Seller Forced to Pay Rebate and Violate 
Law.—Robinson-Patman Act provisions against rebates and other payments in absence 
of services rendered make it unlawful either to pay or to receive rebates. The pertinent 
section was directed primarily against the practice of large buyers demanding allowances 
for brokerage, and those who receive rebates and thereby violate the law should be barred 
absolutely from bringing action for damages they sustain in such an illegal agreement. 
However, among those who pay rebates, there are various degrees of guilt, some paying 
rebates to gain a secret profit or preference, and others being forced to pay in order to 
continue in business. A person who has been forced to pay a rebate, and who is techni- 
cally equally guilty with those receiving it in violating the law, will not be denied the 
right to bring action, since io bar him would be applying the law to the deprivation of 
them for whose benefit it was intended. 

See the Robinson-Patman Act annotations, Vol, 1, § 2214. 

For the plaintiff: Jay Leo Rothschild (Frank R. Cohen, of counsel). 


For the defendants: Breed, Abbott & Morgan (Gerald J. Craugh, of counsel), for 
Glenmore Distilleries Co., Inc.; Spence, Hotchkiss, Parker & Duryee, for New England 
Wine & Liquor Co., Inc.; Isadore Illman, for Conway Co., Inc. 


Irvinc R. Kaurman, D. J.: [Jn full text 
except where asterisks indicate omissions). 
The defendants Glenmore Distilleries Com- 
pany, Inc. (hereafter called “Glenmore”), New 
England Wine & Liquor Co. Inc. (hereafter 
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called “New England’) and Conway Com- 
pany, Inc. (hereafter called “Conway”) have 
moved for summary judgment pursuant to 
Rule 56 of the Federal Rules of Civil Pro- 
cedure. The Conway Liquor Co. Inc. in 
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the title of this action appears to be a 
misnomer for the Conway Co. Inc. 


[Extra Compensation Demanded] 


The complaint alleges that plaintiff is a 
distributor of liquors in New Jersey; that 
between October 1, 1946 and March 17, 1949 
plaintiff paid Glenmore more than $150,000 
as the purchase price for liquors sold to 
plaintiff; that all of the defendants were 
engaged in a combination and conspiracy 
to receive extra compensation, other than 
for services, supplementing the purchase 
price; that the scheme was worked out as 
follows: Glenmore offered the liquor to the 
plaintiff on condition that plaintiff pay addi- 
tional compensation to Glenmore’s designees; 
that Glenmore designated New England and 
Conway as the companies to which plaintiff 
was required to pay the extra compensation 
described as a “participation”; that plaintiff 
paid said extra purchase price in advance 
on September 12, 1946 amounting to $13,800; 
that payment of part of said extra purchase 
price was accomplished through the delivery 
of a check made out to Conway Liquor Co. 
Inc. and endorsed to Conway and American 
Beverage Co. 


The action is for treble damages and is 
based on Sections 2 (c) and 4 of the Clayton 
Act, the plaintiff contending that he was 
injured in his business by reason of the 
unlawful receiving of added compensation 
by the defendants in connection with a sale 
of goods in interstate commerce. 


[Both Paying and Receiving Illegal] 


Section 2 (c) of the Clayton Act, added 
by Section 1 (c) of the Robinson-Patman 
NCE MPIS sees, *O. Ay See. 13e(e) reads as 
follows: 


“Tt shall be unlawful for any person 
engaged in commerce, in the course of 
such commerce, to pay or grant, or to 
receive or accept, anything of value as a 
commission, brokerage or other compen- 
sation, or any allowance or discount in 
lieu thereof, except for services rendered 
in connection with the sale or purchase of 
goods, wares or merchandise, either to 
the other party to such transaction or 
to an agent, representative, or other inter- 
mediary therein where such intermediary 
is acting in fact for or in behalf, or is 
subject to the direct or indirect control, 
of any party to such transaction other than 
the person by whom such compensation 
is so granted or paid.” 
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Section 4 of the Clayton Act, 15 U. S. 
C. A. Sec. 15 provides: 

“Any person who shall be injured in 
his business or property by reason of 
anything forbidden in the antitrust laws 
may sue therefor in any district court of 
the United States in the district in which 
the defendant resides or is found or has 
an agent, without respect to the amount 
in controversy, and shall recover three- 
fold the damages by him sustained, and 
the cost of suit, including a reasonable 
attorney’s fee.” 


* * * Tt is admitted that Glenmore made 
the alleged sales to plaintiff and that in con- 
nection with the sales participation payments 
were made by plaintiff to New England and 
American Beverage Co., which was substi- 
tuted for Conway in the transaction. The 
defendants contend however that there was 
nothing illegal about the transaction but 
that New England and American were paid 
for giving up valuable rights to the liquor 
which they agreed should be turned over 
to the plaintiff. Therefore they ask that 
summary judgment be granted in their favor. 


[Claim Payor Barred from Sut] 


The defendants say further, that even 
assuming the transaction to be illegal under 
Section 13 (c) of Title 15 U. S, C. A., plain- 
tiff, in paying the “other compensation” was 
himself a violator of Section 13 (c) and 
therefore in pari delicto with the defendants; 
that this would preclude recovery of dam- 
ages under Section 15 of Title 15, U.S.C. A. 

This contention must .be considered at 
the outset, for if defendants are correct, 
then the plaintiff's action must be dismissed. 
Neither party disputes the fact that one can- 
not recover on an illegal transaction to 
which he is a party and also m pari delicto. 

It is obvious that the literal terms of Sec- 
tion 13 (c) make it unlawful for any person 
to pay other compensation, as well as to 
receive such compensation, and that there- 
fore plaintiff upon his own allegations and 
admissions is at least a technical violator 
Of Section 13i(c): sie % 

The defendants contend that the plaintiff, 
as well as any person who pays a rebate, 
commission or other form of brokerage, no 
matter what the reason for such payments 
nor the damage to the one making the pay- 
ments, is thereby automatically precluded 
from recovering under Section 15, supra. 
The exact question has not heretofore been 
considered by any court. This Court, how- 


{ 62,659 


63,910 


ever, after deep consideration is constrained 


to disagree with the defendants’ theory. 


[Coercion Basis for Distinction] 


The test * * * in determining the right 
to bring suit in these cases is not whether 
the plaintiff is or is not a technical violator, 
but whether he was economically coerced 
into violating the law and therefore not im 
pari delicto with those against whom the 
laws were designed to afford protection. 
This is sound law for to do otherwise 
would be to make a blind application of 
law work to the deprivation of those for 
whose benefit it was intended. 


Section 13 (c) is applicable to both buyers 
and sellers, and to both payments and*re- 
ceipts of added compensation. This Court 
is of the opinion that those who receive the 
added compensation, whether buyers or 
sellers, should be absolutely barred from 
bringing suit for damages under Section 15. 
However, those who pay the added com- 
pensation or rebates, whether buyers or 
sellers, are in a different category. There 
can be varying degrees of guilt in the cate- 
gory of those who pay the added compen- 
sation—some may voluntarily pay commissions 
in order to obtain a secret gain, whereas 
others may be forced economically to pay 
the rebates in order to stay in business. 

* * * 


In connection with defendant’s contention 
that even a technical violator of Section 
13 (c) should be barred from any remedy 
in the courts, it should be noted that the 
application of the doctrine of “im pari delicto” 
cannot even be considered until one has 
entered into an illegal transaction. An ac- 
ceptance of the defendants’ contention would 
in effect be a nullification of that doctrine. 


[Directed Primarily Against Buyers] 


The legislative history of Section 13 (c) 
indicates that the Section was directed pri- 
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marily at the practice of large buyers de- 
manding the allowance of brokerage directly 
to them upon their purchaser. * * * While 
the Section does make unlawful payment 
as well as receipt of commissions and re- 
bates, often it is only the person who pays 
the commission and not a third party, 
who is injured because of such payment and 
the only one who could possibly have a 
cause of action under Section 15. ‘To auto- 
matically exclude all those paying commis- 
sions from bringing suit would mean that 
for many victims of economic coercion 
“private remedies would be illusory, 
if not quite non-existent.” The Court does 
not believe that all payors of commissions 
in violation of Section 13 (c) should be 
arbitrarily barred from bringing suit under 
Section 15. 
oS * Bo 


[Sufficient Dispute as to Facts] 


Plaintiff's right, then, to bring suit at all 
under Section 13 (c) must be left for the 
trial court’s determination. The defendants 
contend that assuming plaintiff has a right 
to bring suit, that there are no disputed 
facts and that on the facts they did not 
violate 13 (c) and therefore are entitled to 
summary judgment. The Court does not 
believe that the facts are undisputed. The 
parties differ as to the nature of the rela- 
tionship between Glenmore and the other 
defendants. If plaintiff's allegations are 
assumed to be true, New England and 
American (substituting for Conway) would 
be designees of Glenmore to whom extra 
compensation was paid, and the defendants 
would be subject to suit under 13 (c). The 
defendants deny plaintiff’s allegations. How 
then can there be no facts in dispute? 
ae 


Motions by defendants Glenmore, Conway 
and New England for summary judgment 
denied. 


[| 62,660] United States v. Celanese Corporation of America. 
In the United States District Court for the Southern District of New York. Civil 


54-123. June 22, 1950. 


Clayton Antitrust Act 


Mergers—Acquisition of Proprietary Rights of Competitor—Not Equivalent to Pur- 
chase of Stock.—The acquisition by one company of stock in another, even though an 
indirect acquisition, is illegal if competition may be substantially lessened. A merger with 
another company, however, does not constitute an indirect acquisition of stock, although 
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it is an acquisition of the property represented by the stock, and although an acquisition of 
stock may be incidental to the merger. The purpose of the section of the Clayton Act 
prohibiting stock acquisitions was to prevent the secret holding of stock by one company 
while the captive company was held out to the public as a competitor. No such reason 
applies against mergers, and such are therefore not indirect purchases of stock, nor illegal 


under the Clayton Act. 


See the Clayton Act annotations, Vol. 1, § 2027. 


For the plaintiff: Herbert A. Bergson, Assistant Attorney General; Melville C. 
Williams, John Drennen Hill and Malcolm A. Hoffmann, Special Assistants to the Attorney 
General; Beatrice Rosenberg and Louis Perlmutter, Trial Attorneys. 


Hor the defendant: Shearman & Sterling & Wright, and Rosenman, Goldmark, Colin 
& Kaye (Samuel I. Rosenman, Charles C. Parlin, Paul R. Russell and Seymour D. Lewis, 


of counsel). 


IrvinG R. KaurMaAn, D. J.: [In full text 
except where asterisks indicate omissions] 
The defendant has moved (1) to dismiss 
the claim in the complaint under Section 7 
of the Clayton Act pursuant to Rule 12(b) (6) 
of the Federal Rules of Civil Procedure for 
failure to state a claim upon which relief 
can be granted, or in the alternative, to 
grant partial summary judgment dismissing 
the claim under Section 7 of the Clayton 
Act pursuant to Rule 56(b); and (2) for a 
more definite statement with respect to cer- 
tain allegations in paragraph 7 of the com- 
plaint because of vagueness and ambiguity, 
pursuant to Rule 12(e). 


[Merger Likened to Stock Acquisition] 


The complaint alleges that Celanese Cor- 
poration of America (hereafter Celanese) 
acquired the stock and assets of Tubize 
Rayon Corporation (hereafter Tubize) pur- 
suant to a merger consummated on February 
8, 1946 in violation of both Section 1 of the 
ShermaneAct, 5 WS: Cl A’ Secriiyand 
Section 7 of the Clayton Act, 15 U.S.C. A. 
Sec. 18. Defendant’s first motion is ad- 
dressed solely to the Government’s charge 
that the merger constitutes a violation of 
Section 7 of the Clayton Act. 


Section 7 provides in part that: 


“No corporation engaged in commerce 
shall acquire, directly or indirectly, the 
whole or any part of the stock or other 
share capital of another corporation en- 
gaged also in commerce, where the effect 
of such acquisition may be to substan- 
tially lessen competition between the cor- 
porations whose stock is so acquired and 
the corporation making the acquisition, or 
to restrain such commerce in any section 
or community, or tend to creat a monopoly 
of any line of commerce.” 


It appears unquestioned that the merger 
itself between Celanese and Tubize, both 
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Delaware corporations, was in conformance 
with the requirements of the Delaware Cor- 
poration Law. The theory advanced by the 
Government on this application is that the 
merger necessarily involved an acquisition 
of stock directly or indirectly; that the in- 
terest represented by shares of stock in the 
merging corporation (Tubize) passed to the 
surviving corporation (Celanese); and that 
the merger represents more than a mere 
acquisition of assets, which admittedly does 
not violate Section 7, since the surviving 
corporation obtains control over the merg- 
ing corporation’s profits and property which 
its former stock represented. 


[More Than Mere Purchase of Assets] 


True, a merger is more than a mere ac- 
quisition of assets, for the stockholders of 
the merging corporation are granted pro- 
prietary rights in the management, property 
and assets of the surviving corporation. Yet 
it is difficult for this Court to comprehend 
how the surviving corporation can be said 
to be acquiring the stock of the merging 
corporation, or with regard to the surviving 
corporation, how the merger can be said to 
differ materially from an outright purchase 
of the assets, name and goodwill of a com- 
petitor. With an outright purchase of assets 
would go the control over the “profits and 
property” that the Government seems to tie 
to ownership of the stock itself. Hence 
under the Government’s theory a merger, 
reorganization, consolidation or simply a 
direct purchase of assets in which two cor- 
porations are involved would constitute an 
acquisition of “equitable ownership” or 
“stock” in violation of Section 7. This is in- 
consistent with the position taken by the 
Government that an acquisition of assets is 
not forbidden by Section 7. 


q 62,660 


63,912 


The Court, however, cannot say that the 
Government’s theory is wholly devoid of 
merit. If this were the first case construing 
the meaning and coverage of Section 7, that 
theory would require serious attention. 
Though the questions raised upon this ap- 
plication were not heretofore presented in 
the same fashion, it.is believed that these 
questions were answered by the Supreme 
Court in the case of Arrow-Hart & Hege- 
man Electric Co. v. Federal Trade Commis- 
ston, 291 U. S. 587, in 1934. 


[Stock Acquisition Only Incidental] 


The question presented essentially is not 
whether a merger involves a direct or in- 
direct acquisition of stock, but whether Sec- 
tion 7 forbids a lawful merger, even assuming 
that an acquisition of stock can be spelled 
out as an incident to the process of merging. 

In the Arrow-Hart case, after the Federal 
Trade Commission had commenced a pro- 
ceeding under Section 11 of the Clayton Act 
to compel a holding company to divest itself 
of the voting stock of two competing op- 
erating companies allegedly obtained in vio- 
lation of Section 7, a rather complicated 
merger was accomplished which united all 
the property of the operating companies in 
a new corporation, and all corporations, in- 
cluding the holding company, were dis- 
solved. The Supreme Court held that the 
merger, even if intended to evade Section 7, 
divested the Federal Trade Commission of 
jurisdiction to order divestiture of stock or 
assets. The Court split 5-4 in the decision. 
The majority of the Court held that even if 
the transfer of stock to the holding com- 
pany was a violation of Section 7, that the 
subsequent merger in effect “cured” the ille- 
gality and that the Commission could not 
thereafter order divestiture. The rationale 
of this holding is that the majority believed 
that the stockholders of the operating com- 
panies could have accomplished in one legal 
step (i. e. by merger not in violation of 
Section 7), what it did accomplish in two 
steps, one illegal (the transfer of the stock 
to the holding company) and the other legal 
(the merger). * * * 


This Court must follow the clear mandate 
of the Arrow-Hart decision. Though the 
Supreme Court in that case was preoccupied 
mainly with the question of the jurisdiction 
of the Federal Trade Commission, it neces- 
sarily had to construe Section 7 in the course 
of its decision, as heretofore shown, and the 
Justice Department as well as the Commis- 
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sion is bound by that construction. This 
decision, handed down in 1934, is the only 
authoritative holding on the application of 
Section 7 to corporate mergers. 


The Government contends that mergers. 
were not as serious a problem in the anti- 
trust field either at the time Section 7 was. 
enacted in 1914 or at the time of the Arrow-. 
Hart decision, as they are today, and that 
therefore the Supreme Court holding should: 
be re-evaluated in the light of present con-- 
ditions. 

[Rationale of Stock Rule] 


As can be seen from the Arrow-Hart de- 
cision itself, merger was a device being em- 
ployed to avoid Section 7 in 1933. An 
examination of the legislative history of 
Section 7 shows that the Chairman of the 
House Committee on the bill recognized 
that the next step in the process of lessening 
competition after the holding company was. 
the corporate merger, and yet he stated that 
the Clayton Act prohibits only holding com- 
panies that lessen competition. * * * With- 
out discussing the history of Section 7 at 
any great length, it should be noted that the 
Section was designed primarily to deal with 
the evil of the secret acquisition by one cor- 
poration of the stock of another corporation, 
grincipally those acquisitions by “holding 
companies.” Congress intended that the 
public should not be deceived into believing 
that companies were competing when their 
stock was actually commonly owned either 
by one of the “competing” corporations or 
by a third corporation; Section 7 was not 
intended to apply to the acquisition by one 
corporation of the assets of another or the 
open uniting of the property of two or more 
corporations by legitimate reorganization, 
consolidation or merger. * * * 


Strenuous efforts are being made by the 
Government to obtain an amendment to 
Section 7 so that it will apply to an acquisi- 
tion of assets and thus close the corporate 
merger loophole. See, e. g., H. R. 2734, 
81st Cong., lst Sess. (1949). This Court 
cannot amend Section 7 by judicial legisla- 
tion, nor overrule the direct holding on the 
subject by the Supreme Court. The instru- 
mentality to combat this evil which the Gov- 
ernment says is a threat toa well-balanced, 
free, competitive economy, must come froia 
Congress. 


[Other Remedies Available] 


If the merger of Celanese and Tubize was 
In any respect a violation of the anti-trust 
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laws, the Government still has its remedy 
under the Sherman Act. See Federal Trade 
Commission v. Western Meat Co., 272 U. S. 
ea (1926); Arrow-Hart case, supra, 
p. ) 


Defendant has moved to dismiss the com- 
plaint in part or for partial summary judg- 
ment. The complaint on its face alleges that 
Celanese acquired the stock and assets of 
Tubize as a result of the merger. There is 
no allegation of any sort to the effect that 
there was an unlawful acquisition of stock 
other than that allegedly involved in the 
merger. It would appear therefore that the 
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complaint on its face is insufficient to state 
a claim under Section 7. However, the 
Court has considered also the unrefuted 
statement in the affidavit submitted in sup- 
port of defendant’s motion to the effect that 
there was no acquisition of stock prior to 
the merger. Since this statement is matter 
outside the pleading and has been considered 
by the Court, summary judgment is the 
proper remedy. See Rule 12(b). 

Defendant’s motion for partial summary 
judgment dismissing the claim insofar as it 
relates to Section 7 of the Clayton Act is 
granted. 


_ __ [62,661] E. R. Squibb & Sons v. Charline’s Cut Rate, Inc., and Charles Scheck, 
individually and trading as Charline’s Cut Rate. Eli Lilly & Co. v. Charline’s Cut Rate. 


In the Superior Court of New Jersey, Chancery Division, for Union County. Civil 
Actions C-1647-49 and C-1687-49. June 26, 1950. 


New Jersey Fair Trade Act 


Resale Prices—Violation and Evasion—Gifts in Conjunction with Sale—The giving 
away of a cigarette lighter with every purchase of drug store items of more than a certain 
value, and the advertisement of the offer to do so, are violations of fair trade contracts, 
and are therefore violative of an injunction previously entered to enforce compliance. It 
cannot reasonably be said that the giving of an article free with the purchase of a trade- 
marked commodity does not constitute a reduction in the price of the trademarked item. 


The effect is the same as though a direct reduction had been given by a cash rebate. 
See the State Laws annotations, Vol. 2, 8564.35; Resale Price Maintenance Com- 


mentary, Vol. 2, J 7314. 
For the plaintiffs: 


Samuel Kaufman (Bilder, Bilder & Kaufman), Newark, N. J., 


for E. R. Squibb & Sons; Joseph H. Stamler (Lorentz & Stamler), Newark, N. J., for 


Eli Lilly & Co. 


For the defendant: Jacob R. Mantel, Summit, N. J. 


STEIN, J. S. C.: [In full text except where 
asterisks indicate omissions] This matter is 
before the Court upon petition to adjudge 
the defendants of contempt for violating an 
injunction. The facts in both cases are simi- 
lar and will be disposed of together. 

On May 5 and May 12, 1950 respectively, 
a consent judgment was entered in the above 
entitled causes. Both judgments are similar 
and contain an injunction against defendants 
selling, advertising for sale or offering for 
sale any products of the respective plaintiffs 
at prices less than the price fixed or estab- 
lished by said plaintiffs pursuant to R. S. 
56:4-1 et seq. 

kk ee 


[Gifts Given with Purchases] 


The defendants subsequent to the entry 
of the judgments, advertised in a public 
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newspaper that a Dunhill Lighter of the 
value of $2.50 would be given free with every 
purchase of $2.00 or more. A _ postcard 
to like effect was mailed to numerous per- 
sons residing in Summit and its vicinity. 
The proofs disclose that the defendants on 
May 25 last, sold Eli Lilly’s Multicebrin 
(100’s) and gave the purchaser a Dunhill 
Lighter free; on May 26 the defendants 
sold Squibb’s Navitol with Viosterol (50 
cc’s) and gave the purchaser a Dunhill 
Lighter; on May 27 on two occasions de- 
fendants sold a bottle of Squibb’s Vitamin 
Mineral capsules (100), and in each instance 
gave the purchaser a Dunhill Lighter. In 
every instance the article sold bore a fixed 
fair trade price and was sold for such price. 
Plaintiffs contend that the giving of the 
Dunhill Lighter with each purchase con- 
stituted a sale at less than the fixed fair 
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trade price in violation of the Fair Trade 
Act. R. S. 56:14-1. They further contend 
that the advertisement offering the lighter 
free with purchases of $2.00 or more also 
violates the act. 

* * * 


[Effect Same as Rebate] 


It is not disputed that the Dunhill Lighter 
which was given with each purchase had a 
value of $2.50. It cannot reasonably be said, 
that the giving of such an article with the 
purchase of a trademarked commodity, does 
not constitute a reduction in price. Obvious- 
ly the effect is the same as though a direct 
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reduction had been given by a cash rebate. 
This is among the evils the act is designed to 
prevent. To permit such a practice will de- 
feat the very purposes of the act. 

x * 


It is concluded that the advertising of and 
the giving free of a Dunhill Lighter with 
the purchase of trademarked commodities 
for which minimum prices have been fixed 
or stipulated constitutes selling at less than 
the fixed price and violates the Fair Trade 
Act, and was violative of the injunction 
order of this Court. 


Present judgment. 


[] 62,662] Westinghouse Electric Corp. v. Disco New York, Inc. 
In the Supreme Court of New York County. Special Term, Part III. 123 N. Y. L. J. 


2293. June 30, 1950. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade Contract—Equitable Defenses—Price Cutting by Subsidiary of Manufac- 
turer.—The simple showing that the plaintiff in a suit to enforce a fair trade contract has 
subsidiaries which themselves sell at prices below those stipulated in the contracts does 
not prevent the issuance of an injunction to enforce compliance of a defendant whose 


violations have been established. 


See the State Laws annotations, Vol. 2, J 8604.81; Resale Price Maintenance Com- 


mentary, Vol. 2, { 7358. 


GREENBERG, J.: [Jn full text except where 
asterisks indicate omissions] * * * [T]he 
plaintiff seeks an injunction pendente lite, 
enjoining the defendants from selling at 
prices * * * below that established by 
plaintiff under agreements made under and 
as authorized by what is commonly known 
as the Feld-Crawford Fair Trade Act * * *, 
The defendant’s violations are established 
in each instance. By way of avoidance or 
defense defendants urge, as opposition, that 


plaintiff, by its subsidiaries, are violators of 
the fair trade agreements herein * * *. In 
a similar suit, the defendant interposed like 
issues as are raised by each of the defend- 
ants herein, These claims and purported 
defenses were rejected by this court and an 
injunction pendente lie was granted * * *, 
The plaintiff is entitled to the relief sought, 
in each of the above actions, and the motion, 
in each case is granted. * * * 


[] 62,663] Revere Copper & Brass, Inc. v. Nelson, N. H., Co. 
In the Supreme Court of New York County. Special Term, Part III. 123 N. Y. L. J. 


1923. May 31, 1950. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade Actions—Necessary Allegations—“Prior Acquired Goods” to be Pleaded 
as Defense.—Acquicition of goods before notice of stipulated prices may be a defense to 
charges that the goods were sold at less than fair trade prices. The defense, however, must 


be pleaded by the defendant. 


It is not necessary that the plaintiff, in order to make out a 


good complaint, negative such defense by averring that the items were not so acquired. 


See the State Laws annotations, Vol. 2, 8604.70; Resale Price Maintenance Com- 


mentary, Vol. 2, J 7292. 
{ 62,662 
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Mutter, J.: [Jn full text except where 
asterisks indicate omissions] Although it may 
be a defense that the goods alleged to have 
been sold at lower prices than those fixed 
by plaintiff were acquired prior to notice of 
knowledge of price restrictions affecting 
plaintiff's products, * * * [it] must be 
deemed * * * that it is not part of plain- 
tiff’s case to allege or prove that the sales 
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involved articles purchased with knowledge 
of the prices fixed by plaintiff. Defendant 
makes no definite statement as to when the 
merchandise in question was bought and 
as to when it first acquired knowledge of 
the price restrictions. * * * The motion for 
a temporary injunction is granted. Settle 
order. 


[| 62,664] Revere Copper & Brass, Inc. v. Harvard Stores, Inc. 
In the Supreme Court of New York County. Special Term, Part III. 124.N. Y. L. denuee 


July 3, 1950. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade Actions—Necessary Allegations—Contract Presumed to be Valid and 
Subsisting.—A complaint seeking enforcement of a fair trade contract is not defective 
because there is no allegation that the contract is still in effect and is valid. It is sufficient, 
so far as allegations of contractual obligation are concerned, for the plaintiff to allege the 
formation of the contract, since a well-established rule of law affords the presumption that 
a relationship once shown to have existed continues to exist until its discontinuance or 


non-existence is established. 


See the State Laws annotations, Vol. 2, § 8604.74; Resale Price Maintenance Com- 


mentary, Vol. 2, J 7230. 


GREENBERG, J.: [Jn full text except where 
asterisks indicate onussions| This is a motion 
by plaintiff to enjoin the defendant from 
selling plaintiff’s products at less than the 
prices stipulated by it in accordance with the 


provisions of * * * the Feld-Crawford Act. 
KOK 


The defendant, by cross-motion, seeks an 
order dismissing the complaint upon the 
ground that the complaint does not set forth 
facts adequate to constitute a cause of action. 


This cross-motion is based on the conten- 
tion that there is no allegation in the com- 
plaint that the contracts made by plaintiff 
with dealers and distributors is valid and 
subsisting and was valid and subsisting on 
the day or days when it is alleged the de- 
fendant sold plaintiff's products at less than 
the prices stipulated by the plaintiff. It is 
maintained by defendant that even if there 
was such a contract, it may have been an- 
nulled or terminated; that there is no pre- 
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sumption of its continuance, and hence, in 
the absence of an allegation in the complaint 
of its continued vitality, no cause of action 
is set forth and where no cause of action 
is set forth, no injunction can be granted. 


The position thus taken by defendant is 
untenable. In so far as the complaint al- 
leges that such contracts have been entered 
into the allegation is clearly adequate. This 
is not challenged by defendant, but is, 
rather, conceded, and negates the defend- 
ants premise. "* * * As poimted outlin 
Norris v. New York Central Railroad Com- 
pany (246 N. Y., 307): “There is a well-recog- 
nized common law rule that a relationship 
* * * once shown to have existed, may 
be inferred or presumed to have continued 
until its non-existence has been established.” 
* OK OK 

Plaintiff has established its right to the 
relief sought and the motion is granted. 
Undertaking fixed at $1,000, Settle order. 
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[J 62,665] Gold-Tone Studios, Inc., Camera Art Co., Irving Al Stern, Paul A. Mc- 
Guire, Berthold Eidlin, Marion Stern, Doris McGuire, Emanuel Eidlin, and Ephraim 
Eidlin v. Federal Trade Commission. 


In the United States Court of Appeals for the Second Circuit. No. 178, October Term, 
1949. Dkt. No. 21163. Decided July 5, 1950. 


Petition to review and set aside a cease and desist order of the Federal Trade Com- 
mission. Order affirmed as modified. 


Federal Trade Commission Act 


Petition To Review Order Prohibiting Misleading Terms in Sale of Photographs— 
Sufficiency of Evidence—The Commission has affirmed an order prohibiting a photo- 
graphic firm from (1) using the words “oil painted portraits,” “oil painted,” or the like to 
refer to a tinted or colored photograph; (2) using the words “oil colored portrait,” “colored 
in oils” or the like to refer to a tinted photograph; and (3) using the words “Gold-Tone,” 
as a trade name to refer to a photographic reproduction which is not a product of a finish- 
ing process involving the use of a toning bath using salts or chloride of gold. The Com- 
mission found that the words “tinted” and “colored” are not synonymous in the minds of 
the public, in that the former refers to a photograph which has been only partly touched 
with the pigment, while the latter refers to one fully covered with color. The fact that 
persons do specify “gold tone” when they place orders for additional copies of photographs 
they know have been finished with the gold tone process supports the Commission’s finding 
that the use of the term “gold tone” in the petitioner’s corporate name to refer to a photo- 
graphic business “not substantially engaged” in finishing photographs by the gold tone 
process, has a probable tendency to deceive the purchasing public. 


See the Federal Trade Commission Act annotations, Vol. 2, J 6610.75, 6620.612. 


FTC Order Modified to Include Statement as to Former Trade Name.—Since para- 
graph 4 of a cease and desist order, prohibiting use of the words “Gold-Tone” as a trade 
name for a photographic firm, might be construed to mean that the photographic corpora- 
tion may not, in doing business under a permitted new name, make it plain that it is the 
same corporation which formerly did business under the name “Gold-Tone Studios, Inc.”, 
that paragraph is modified. by adding at the end the following sentence: “Provided that 
the corporation may, in conducting its business under any permitted changed name, state 
that it is the same corporation which formerly did business under the name ‘Gold-Tone 
Studios, Inc.’ ” 


See the Federal Trade Commission Act annotations, Vol. 2, J 6125.508. 


Modifying and affirming a Federal Trade Commission cease and desist order in Dkt. 
4779. 


For petitioners: MacFarlane, Harris & Goldman, of Counsel; Harry D. Goldman, of 
Counsel. 


For Federal Trade Commission: W. T. Kelley, General Counsel; James W. Cassedy, 
Associate General Counsel; Alan B. Hobbes, Attorney. 


Before Swan, Aucustus N. HANpand CHAsE, Circuit Judges. 
[Petition To Review Order] 


CHASE, Circuit Judge: This is a petition 
to review and set aside an order of the 
Federal Trade Commission requiring peti- 


(2) using the words “oil colored portrait,” 
“colored in oils” or the like to refer to a 
tinted photograph; and (3) using the words 
“Gold-Tone,” or words of similar import 


tioners, among other things, to cease and 
desist, in connection with the offering for 
sale, sale and distribution in commerce of 
photographs, from (1) using the words “oil 
painted portraits,” “oil painted” or the like 
to refer to a tinted or colored photograph; 
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or meaning, as a corporate or trade name 
or otherwise, to refer to a photographic re- 
production which is not a product of a 
finishing process involving the use of a ton- 
ing or developing bath using salts or chlor- 
ide of gold, or to a photographic business 
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“not substantially engaged” in finishing pho- 
tographs by such a process. The Commission 
found such use of these words to be a 
“deceptive act or practice in commerce” and 
that a proceeding by it in respect thereof 
would be in the public interest. 15 U. S. 
CAA AS: 
[Terms Distinguished] 


Petitioners argue, first, that the terms “oil 
colored” and “colored in oils” do not decep- 
tively describe their photographic repro- 
duction. These were, in major part, sepia 
photographs tinted or colored in varying 
degrees. There was, however, evidence to 
support the Commission’s finding that “tinted” 
and “colored” are not, in the minds of the 
public, artists or photographers, synony- 
mous, in that the former refers to a photo- 
graph which has been only partly touched 
with the pigment, while the latter refers to 
one fully covered with color. While there 
was evidence to the contrary, the Commis- 
sion’s findings cannot be disturbed by us 
when they are supported, as here, by sub- 
stantial evidence. Excelsior Laboratory, Inc. 
v. Federal Trade Commission, 2 Cir., 171 F. 
2d 484. 


[“Gold Tone” in Corporate Name Misleading] 


“Gold toning” or the “gold tone process” 
is a recognized method of finishing photo- 
graphs by the use of a finishing bath con- 
taining gold chloride or some other gold 
salt. Petitioners do not object to so much 
of the Commission’s order as forbids them 
from using the term “gold tone” to refer 
to photographs not finished by that process. 
But they do claim that the use of the term 
in their corporate name does not, and is not 
likely to, deceive the general public and that, 
while in extraordinary circumstances an ex- 
pert photographer might be deceived by the 
use of those words in the corporate name, 
in such cases the public interest is not sub- 
stantial. While there was no evidence that 
any member of the general public was even 
actually deceived, there was evidence that 
persons do specify “gold tone” when they 
place orders for additional copies of photo- 
graphs they know have been finished with 
the gold tone process; that some customers 
so specify on originally placing orders for 
photographs; and that amateur photogra- 
phers who read photography publications 
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are familiar with the technical meaning of 
that term. We think this evidence sufficient 
to support the Commission’s finding that the 
use of the term “gold tone,” in petitioners’ 
corporate name to refer to a photographic 
business “not substantially engaged” in fin- 
ishing photographs by the gold tone process, 
has a probable tendency to deceive the pur- 
chasing public. This is enough, Fioret Sales 
Co., Inc. v. Federal Trade Commission, 2 Cir., 
100 F, 2d 359. 


[Commission To Select Appropriate Remedy] 


While the Commission’s order seems dras- 
tic at first glance, it does give petitioners a 
choice. If they can, and will, substantially 
use the gold tone process they may keep 
their present corporate name. Yet, however 
that may be, the selection of the appropriate 
remedy is a matter within the discretion 
of the Commission, which will be reviewed 
only where abused, Herzfeld v. Federal Trade 
Commission, 2 Cir., 140 F. 2d 207. Petition- 
ers do not object to so much of the order 
as prohibits the use of the terms “oil painted 
portrait,” “oil painted,” or the like to refer 
to their photographs. And the Commission 
concedes that its order does not prohibit 
the use of the term “portrait” alone or in 
conjunction with terms other than “oil painted,” 
“oil colored” or words of similar import or 
meaning. 


[Order Modified] 


Perhaps, however, paragraph 4 of the 
order might be construed to mean that the 
corporation may not, in doing business un- 
der a permitted new name, make it plain 
that it is the same corporation which for- 
merly did business under the name “Gold- 
Tone Studios, Inc.” To forbid that would, 
we think, be an abuse of discretion. Conse- 
quently paragraph 4 is modified by adding 
at the end thereof the following sentence. 
“Provided that the corporation may, in con- 
ducting its business under any permitted 
changed name, state that it is the same cor- 
poration which formerly did business under 
the name “Gold-Tone Studios, Inc.” 


[Order Affirmed as Modified] 


As so modified the order is affirmed and 
an order of enforcement will be issued. 
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[{[ 62,666] Abraham Garbose et al. v. George A. Giles Co. et al. 


In the United States Court of Appeals for the First Circuit. 


No. 4489. July 12, 1950. 


Appeal froin the United States District Court for the District of Massachusetts. 


Sherman Antitrust Act 


Civil Damage Suits—Appellate Review—Finality of Judgments on Less Than All 
Claims.—“Final judgments” made upon the counts in separate statements filed on order 
of a court are not “final” for purposes of review by appellate courts when there are other 
claims in the same action not disposed of at the same time, when there is not in addition 
a finding of no just reason for delay. Further, a judgment upon a separate count is not 
final when that count is similar to or not sufficiently distinct from other counts in the 


original complaint not also disposed of. 


See the Sherman Act annotations, Vol. 1, J 1640.662. 
For the plaintiffs: George S. Ryan (William Garbose with him on the brief). 


For the defendants: Gilbert W. Cox (George M, Yaghjian with him on the brief) for 
George A. Giles Co. and Trimount Theatres, Inc.; Arthur E. Whittemore (John R. Hally 
and Nutter, McClennen & Fish with him on the brief) for M & P Theatres Corp. et al. 


Before Macruver, Chief Judge, and Woopgury and FRANK, Circuit Judges. 


FRANK, Circuit Judge: Plaintiffs brought 
this action for treble damages under the 
Anti-Trust Act. The complaint charged a 
conspiracy by several defendants, some of 
whom are distributors, and some exhibitors, 
of motion pictures, After plaintiffs had filed 
au amended complaint with similar charges, 
the district judge ordered them to file sepa- 
rate statements particularizing as to two of 
the defendants, the exhibitors, George A. 
Giles Company and Trimount Theatres, Inc. 
Plaintiffs did so. These two separate state- 
ments contained a substantial part of the 
allegations in the amended complaint. But 
the separate stataements relating to Giles 
and Trimount respectively prayed for dam- 
ages as to Giles only and Trimount only. 


[Allegations of Separate Counts] 


The first count of the separate statement 
as to Giles alleged a conspiracy between it 
and the other defendants with respect to a 
so-called national (or territorial) release date. 
The second count alleged a similar conspiracy 
as to block-booking, so-called blind selling 
or blind buying, and minimum admission 
prices. The third count contained combined 
allegations of conspiracy as to national re- 


In accordance with the judge’s orders, the 
Clerk made an entry as to each of these two 
defendants, reading, ‘(Judgment for the defend- 
ant upon Count 1 of plaintiffs’ separate state- 
ment as to said defendant.’’ The docket 
entries show that the judge directed “‘final 
judgments” to be entered. 

? They also appeal from certain orders which 
are so patently interlocutory and non-appealable 
that they require no discussion. Indeed, plain- 
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lease date, block-booking and minimum ad- 
mission prices. The fourth count alleged a 
national release date conspiracy, specifically 
relating to plaintiffs’ theaters in Athol, Mass. 
The fifth count was substantially the same 
as the fourth but related solely to the de- 
fendant exhibitors. The separate statement 
as to defendant Trimount was in all respects 
the same as that as to Giles except for ap- 
propriate changes of the name in the title 
and the prayer. 

Several of the defendants made motions 
for summary judgments, The district judge 
denied most of these motions but granted 
summary judgments (denominated by him 
as “final” judgments) as to the defendants 
Giles and Trimount, with respect to Count 
1 of each of the separate statements relating 
to them." From those judgments, plaintiffs 
appeal.” 

1. Disregarding for the moment the sep- 
arate statements, the summary judgment 
orders, since at most they dismissed some 
of several defendants, all of whom were 
charged in the amended complaint as con- 
spirators, would clearly have been interlocutory 
and not appealable before the promulgation 
offcky Ry sGayP. i Sd-i(b) tinge Rule, as 


tiffs do no more than to contend that those 
orders are appealable if the summary judgments 
are. 

8 Hohorst v. Hamburg-American Packet Co., 
148 U. S. 262. 

There were and are exceptions to the Hohorst 
doctrine (see e. g., Dickinson v. Petroleum 
Conversion Co., 338 U. S. 507), but the instant 
case does not come within any of those excep- 
tions. 
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originally promulgated,* resulted in no 


change in this doctrine.‘ 


[Separate Counts Not Sufficiently Distinct] 


2. Assuming, without deciding, that the 
separate statements constituted separate suits, 
one as to Giles and one as to Trimount, 
wholly apart from the suit against the other 
defendants, nevertheless the summary judg- 
ments, under Rule 54(b) before its recent 
amendment, would clearly not have been 
final and appealable. For Count 1 of each 
separate statement is not sufficiently distinct 
from some of the counts * which still remain 
to be disposed of.® 

3. By recent amendment, Rule 54(b) was 
changed to read as follows: “Judgment Upon 
Multiple Claims. When more than one claim 
for relief is presented in an action, whether 
as a claim, counterclaim, cross-claim, or 
third-party claim, the court may direct the 
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entry of a final judgment upon one or more 
but less than all of the claims only upon an 
express determination that there is no just 
reason for delay and upon an express direction 
for the entry of judgment. In the absence of 
such deternunation and direction, any order or 
other form of decision, however designated, 
which adjudicates less than all the claims shall 
not terminate the action as to any of the claims, 
and the order or other form of decision is 
subject to revision at any time before the 
entry of judgment adjudicating all the 
claims.” * Here, although the district judge 
directed the entry of “final judgments,” he 
did not, in addition, make any “express de- 
termination that there is no just reason for 
delay.” Consequently, even if we assume 
that the amended Rule substantially altered 
the previous rulings, the summary judgments 
here are not appealable.® 

Appeals dismissed for want of appellate ju- 
risdiction. 


Los Angeles Laundry-Owners Ass’n v. Cascade Laundry of Los Angeles, 


In the Superior Court of the State of California, in and for the County of Los 


Angeles. 
July 14, 1950. 


No. 570,469. July 11, 1950. 63 Los Angeles Daily Journal, No. 167, page 1, 


California Unfair Practices Act 


Sales Below Cost—Evidence of Cost—Surveys of Association Not Including De- 
fendant.—A cost survey taken by a Jaundry association is competent evidence to establish 
the cost of washing a sheet, in an action charging a non-member of the association with 
selling laundry services below cost and violating the Unfair Practices Act. 


See the State Laws annotations, Vol. 2, 8068.30. 


Sales Below Cost—Evidence of Intent to Injure—Solicitation of Competitors’ Custo- 
mers by Lower Prices.—Soliciting and taking away customers from competitors by the 


8a That Rule read: 

“When more than one claim for relief is 
presented in an action, the court at any stage, 
upon a determination of the issues material 
to a particular claim and all counterciaims 
arising out of the transaction or occurrence 
which is the subject matter of the claim, 
may enter a judgment disposing of such 
claim. The judgment shall terminate the 
action with respect to the claim so disposed 
of and the action shall proceed as to the 
remaining claims. In case a separate judg- 
ment is so entered, the court by order may 
stay its enforcement until the entering of a 
subsequent judgment or judgments and may 
prescribe such conditions as are necessary 
to secure the benefit thereof to the party in 
whose favor the judgment is entered.’’ 
4Sece, e. g., Atwater v. North American Coal 

Corporation, 111 F. (2d) 125 (C. A. 2); Hunte- 
man v. New Orleans Pub. Service, Inc., 119 F. 
(2d) 465 (C. A. 5); United States v. Bressler, 


Trade Regulation Reports 


160 F. (2d) 403, 405 (C. A. 2); Porter v. Amer- 
ican Distilling Co., 157 F. (2d) 1012 (C. A. 2); 
Clark, Experience Under the Amendments to 
the Federal Rules of Civil Procedure, in the 
volume, Federal Rules of Civil Procedure and 
New Title 28 U. S. Code, 1950 Rev. Ed. (West 
Pub. Co. 1950), 1, 8. 


5See, e. g., how the third count overlaps 
the first. 


® See, e. g., Reeves v. Beardall, 316 U. S. 283; 
Collins v. Metro-Goldwyn Pictures Corp., 106 
F. (2d) 83 (C. A. 2); cf. Zalkind v. Scheinman, 
139 EF. (2d) 895 (C. A. 2). 

7 Italics added. 

8 Clark, Experience under the Amendments 
to the Federal Rules of Civil Procedure, in the 
volume, Federal Rules of Civil Procedure and 
New Title 28 U. S. Code, 1950 Rev. Ed. (West 
Pub. Co. 1950) 1, 8, 20-21; cf. Kaufman & Ru- 
derman v. Cohn & Rosenberger, 177 F. (2d) 
849, 850 (C. A. 2). 
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device of offering laundry services at lower prices, when it is known that the loss of 
customers will injure those competitors, is sufficient evidence of an intent to injure the 
competitors, when it is shown that injury actually resulted and that the enticing price 


was actually or presumptively below cost. 


See the State Laws annotations, Vol. 2, { 8068. 


For the plaintiff: Bernard E. Ingram. 


For the defendant: Salisbury & Knudson. 


McGEE, Judge: [Jn full text except for 
omussions indicated by asterisks] This is 
an action for declaratory relief which seeks 
to determine the rights and obligations of 
the parties under the California Unfair 
Practices «Act. * * * The plaintiff is an 
association of laundry owners, all of whom 
are engaged in the laundry business in 
Los Angeles County. The defendant Cas- 
cade Laundry, although likewise engaged 
in the laundry business, is not a member 
of the association. 


The controversy arises out of a cost 
survey taken by the plaintiff association 
in February, 1949, at the California Laundry 
in Los Angeles. This survey indicated 
that the charges generally then in effect 
for work performed for customers were 
too low. Notably, the cost for laundering 
a sheet was found to be 7.918 cents, whereas 
the price charged the customer for it was 
6.5 cents. Accordingly, and following this 
cost survey, new price lists were adopted 
by the association members, with numer- 
ous price changes, most of them higher 
with a few lower than the old prices. 
Sheets were raised to 8 cents. 


The defendant however did not conform 
to the changes, but continued and _ still 
continues to charge customers the same 
prices set out in the lists in effect at the 
time the cost survey was made. 


I am satisfied the evidence establishes 
that the cost survey was conducted cor- 


rectly, that it correctly applied proper prin- 
ciples of cost accounting and that the 
various elements of cost were properly ap- 
portioned and allocated to the respective 
departments and functions of the plant 
surveyed. 


From this it follows necessarily that 
the charge of only 6.5 cents for laundering 
a sheet is less than cost. 


Evidence was introduced that at least 
two members of the association have lost 
substantial business to the defendant by 
reason of latter’s retention of the old price 
list. This evidence of injury, coupled with 
proof of selling below cost raises a pre- 
sumption that the purpose or intent of the 
defendant was to injure competitors * * *. 


The activity of the defendant in solicit- 
ing the customers of its competitors and 
in actually taking them away from its 
competitors, coupled with its admission of 
the knowledge that this would injure com- 
petitors, constrains me to hold, in spite of 
evidence to the contrary, that the purpose 
of the defendant was actually to injure its 
competitors. 

Therefore it is my opinion that the de- 
fendant has violated and is still violating 
the provisions of the Unfair Practices Act 
and that the relief prayed for in the com- 


plant should be granted. 
nek Oe 


[| 62,668] Seagram-Distillers Corp. v. Ben Greene, Inc. 


In the Circuit Court of the Sixth Judicial Circuit of the State of Florida in and 
for Pinellas County. Chancery No. 35,593. June 27, 1950. 


Florida Fair Trade Act 
Resale Price Fixing—Constitutionality—Limitations of Police Power.—A fair trade 
act which is essentially a price-fixing law passed for the benefit of producers, distributors 
and retailers, is not cured of the invalidity of a previous act by the mere addition of a 
preamble which makes “findings of fact” to the effect that conditions require the imposi- 


tion of such price restrictions. 


The mere assertion that a statute relates to the public 


health, safety or welfare does not in itself bring that statute within the police power of 


the state. 


There must always be an obvious and legal connection between its avowed 


purpose and its actual provisions. The legislature has no power under pretext of police 
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The power to regulate prices 


is limited specifically to businesses which are distinctly clothed with a public interest, 
and an act which attempts to cover all business by giving every trade-mark owner the right 
to fix resale prices on his trademarked production, is therefore invalid. 


See the State Laws annotations, Vol. 2, 8164.03; Resale Price Maintenance Com- 


mentary, Vol. 2, ¥ 7128, 7130. 


For the plaintiff: Harvey McGlothlin and John D. Harris; S. Henry Harris, amicus 


curiae. 


For the defendant: Robert W. Fisher. 


WEBLE, Judge: The plaintiff, a liquor 
distributor, brought suit to enjoin the de- 
fendant, the operator of a retail liquor 
store from selling plaintiff’s trade-marked 
whiskey at less than the stipulated price 
fixed under the terms and conditions of 
Chapter 25,204, Laws of Florida, 1949, known 
as the “Florida Fair Trade Act”. 


The cause came on to be heard upon 
plaintiffs application for a temporary in- 
junction and the defendant’s motion to 
dismiss the bill of complaint. Arguments 
of counsel consumed the major part of 
two days. The contentions of the plaintiff 
were presented by its attorneys, Messrs. 
Harvey McGlothlin and John D. Harris 
and by S. Henry Harris as amicus curiae, 
all able and veteran lawyers of the Florida 
Bar, and those of the defendant by Robert 
W. Fisher, a most able, although younger, 
attorney. Their respective views were in- 
telligently and persuasively argued and this 
Court is indebted to them for the logical 
presentation of their thoughts and the 
wealth of authorities cited by them and 
considered by the Court in arriving at its 
decision. 


This Court is well aware that the over- 
whelming weight of authority in other 
jurisdictions tends to uphold acts similar 
to the one in question. The most recent 
decisions to this effect include Frankfort 
Distillers Corporation v, Liberto, (Supreme 
Court of Tennessee, June 9, 1950, not 
yet published) [Trape ReGuLatTion Reports 
{ 62,654], General Electric Company v. R. 
H. Macy and Company, (Supreme Court 
of New York County, April 19, 1950, not 
yet published) [TrapE REGULATION REPORTS 
J 62,605], and W. A. Sheaffer Pen Company 
v. W. Barrett, 45 Southern Second 838 (Mis- 
sissippi, April 24, 1950). 


[Previous Florida Decision] 


The Supreme Court of Florida on April 
5, 1949 in the case of Liquor Stores v. 
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Continental Distilling Corporation, 40 South- 
ern Second 371, (hereinafter called the 
Continental case) declared unconstitutional 
an earlier fair trade act, Chapter 19,201, 
Laws of Florida, 1939. Within a few weeks 
thereafter, the law now under consideration 
was enacted by the 1949 legislature in an 
obvious attempt to correct the legally ob- 
jectionable features declared by the Supreme 
Court to have existed in the 1939 act. 


The economic and social philosphies ex- 
pressed by the majority opinions in the 
Continental case coincide with those of 
this writer. The legal concepts therein 
declared must be this Court’s guide. The 
sole question to be decided is whether or 
not the differences between the 1949 law 
and the 1939 law are such as to produce a 
different result when interpreted and con- 
strued in accordance with the law as estab- 
lished in the Continental case. 


The only pertinent substantial difference 
between the two acts is the inclusion in 
the 1949 act of a preamble termed, “FIND- 
INGS OF FACT” in which the legislature 
“found, determined and declared” the exist- 
ence of certain conditions, which in its 
opinion required and justified the passage 
of the law for the protection of the public 
interest and general welfare of the State 
of Florida. 

These “FINDINGS” are similar in verb- 
age to those included in the fair trade acts 
of many other states. The use of such 
“RINDINGS OF FACT” is a common 
practice by legislative bodies to bolster what 
might otherwise be declared to be an un- 
constitutional action. 


[Mere Declaration Not Conclusive] 


The effect of these “FINDINGS OF 
FACT” and the extent to which they are 
binding upon this Court, must now be 
considered. The determination of what 
businesses are affected with the public in- 
terest is primarily for the legislature. How- 
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ever, a mere declaration by the legislature 
that a business is affected with the public 
interest is not conclusive of the question. 
Whether its attempted regulation on that 
ground is justified is a matter always open 
to judicial inquiry. The mere assertion by 
the legislature that a statute relates to the 
public health, safety or welfare does not 
in itself bring that statute within the police 
power of a state. There must always be 
an obvious and logical connection between 
its avowed purpose and its actual provi- 
sions, and the regulation must be reason- 
ably adopted to accomplish the end sought 
to be attained. The validity of an Act is 
to be determined by its practical operation 
and effect and not by its title or declared 
purpose. A constitutional right cannot be 
abridged by legislation under the guise of 
police regulation. The legislature has no 
power under the pretext of police regula- 
tions arbitrarily to invade the personal 
rights and liberty of the individual citizen, 
to interfere with private business, or to 
impose unusual or unnecessary restrictions 
upon lawful occupations. 


The “FINDINGS OF FACT” included 
in the 1949 Act are lengthy and will not be 
quoted here. They rest, as was said in 
State v. Ives, 167 Southern 394, 403 “upon 
one supposition piled upon another”. 


[Still a Price-Fixing Statute] 


The 1949 Act is subject to practically 
all of the criticisms levelled by the Su- 
preme Court at the 1939 Act. It is essen- 
tially a price-fixing act no matter what 
language might be used by the legislature 
to justify it. A-“FINDING OF FACT” 
that the earth stands still while the sun 
rotates around it does not alter the actual 
organization of the solar system, “Eppur si 
muove !” 

The power of a legislature to regulate 
prices is specifically limited to those busi- 
nesses which are distinctly “clothed with 
a public interest”. There are three types of 
businesses that may be so described; 


1. Businesses which historically have long 
been considered so, e.g. Innkeepers. 


2. Businesses operating under public grants 
and franchises, e.g. Railroads. 

3. Businesses which by reason of their 
peculiar relation to the public are regarded 
as having granted to the public extensive 
powers of regulation, e.g. Insurance Com- 
panies, Banks, Ticket Agencies. 
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See Wolff Packing Company v. Court of 
Industrial Relations, 262 U. S. 522, 67 Law 
Edition 1103, 27 ALR 1280 and Nebbia v. 
New York, 291, U. S. 502, 78 Law Edition 
1940, 89 ALR 1469. 


[Attempted Coverage Too Broad] 


The 1949 Trade Act is not limited to 
businesses included in one of the three 
groups above listed, but extends to all 
retailers selling trade-marked goods of any 
nature whatsoever. It is therefore apparent 
that there was no legislative intent to 
limit the Act to those businesses affected 
or clothed with a public interest. By im- 
properly attempting to cover all businesses, 
it fails to cover any. It is invalid as being 
outside the Constitution in its exercise of 
police power. 

An act of this type can be justified only 
to prevent economic distress caused by 
temporary abnormal economic situations. 
Such a situation is not shown to exist nor 
is it declared as a “FINDING OF FACT” 
in the preamble of this act. The act pur- 
ports to be for the protection of the general 
welfare of the public. It was plainly passed 
for the benefit of producers, distributors 
and retailers, and the welfare of the public 
was at most a secondary and minor con- 
sideration. 


In passing it might be remarked that it 
is difficult to understand how the public’s 
welfare can be endangered by making com- 
modities available more cheaply. 


To extend the police power of the State 
under the general welfare clause of the 
Constitution to the limit of forbidding 
someone from selling something he has 
bought at any price less than that arbitrarily 
fixed by the producer or distributor is an 
interference with our system of free enter- 
prise that this Court cannot recognize as 
constitutional. 


[Inefficient Producer Encouraged] 


Under this act retailers who by reason 
of ability and experience are able to con- 
duct their business more efficiently than 
some of their competitors and who are 
able and willing to pass on some of the 
benefits to the public by offering their 
merchandise at a lower price are com- 
pelled to sell to the public at an artificial 
price and higher price than that which 
normally would be fixed by the forces at 
work in a competitive commercial world. 
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The consuming public is compelled to 
pay an additional tribute to the retailer, 
which the retailer himself does not want. 
The effect of the Act goes well beyond 
what the preamble of the act designates 
as “predatory price cutting” for it fixes 
prices irrespective of the motives or pur- 
poses of the retailer in reducing prices. It 
promotes the establishment of manufacturer 
monopolies and retailer combinations in 
restraint of trade. It penalizes the initiative 
and efficiency of alert retailers and rewards 
the incompetent or inefficient. It subsi- 
dizes certain retailers at the expense of the 
public. 

The trend in legislatior evidenced by 
acts of this type and unfortunately approved 
by many Courts will lead to the inevitable 
curtailment and eventual destruction of 
fundamental rights of person and property 
guaranteed by the Constitution. Statutes 
such as this give evidence of the ability of 
organized minorities to procure legislation 
for their own advantage and enrichment at 
the expense of the unorganized purchasing 
public. 

A manufacturer or distributor by making 
a contract with one retailer in the state is 
granted authority to fix the price at which 
a commodity shall be sold by all other 
retailers without regard to local conditions, 
operating expenses, individual efficiency or 
other circumstances. 


[Unlawful Delegation of Price- 
Fixing Power] 


Another serious objection to this type of 
act has been clearly expressed in the Con- 
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tinental case. It involves an unlawful dele- 
gation of legislative power in permitting 
private individuals to fix prices binding 
upon another. The trademark owner may 
change the prices from time to time, so 
what constitutes unfair competition today 
may be perfectly lawful tomorrow. What 
is unfair competition may thus vary at the 
will of the producer and distributor. The 
power to make something lawful or un- 
lawful vests in the legislature and cannot 
be delegated by it to private persons. 


We have been regulated, irregulated and 
overregulated in recent years until some- 
times it is difficult to distinguish between 
our social and political systems and those 
of so-called totalitarian states. Insofar as 
this Court can, it will endeavor to prevent 
the further over-extension of such regula- 
tory ideologies. A controlled economy is 
repugnant to the American philosophy of 
government as expressed by our Federal 
and Florida Constitutions. The Florida 
Supreme Court in its firm stand for the 
preservation of the fundamental principles 
of constitutional government and the Ameri- 
can way of life may at present be only a 
voice crying in the wilderness, but that 
voice must ultimately be heard through- 
out the nation. 


[Complaint Dismissed | 


It Is THEREFORE ORDERED, ADJUDGED AND 
DECREED that the motion to dismiss the bill 
of complaint be, and the same is hereby 
granted and the bill of complaint be, and 
the same is hereby dismissed. 


[| 62,669] Lambert Pharmacal Co. v. Roberts Bros. 
In the Circuit Court of the State of Oregon for the County of Multnomah. No. 


179-100. March 25, 1950. 


Oregon Fair Trade Act 


Fair Trade Evasions—Trading Coupons—Distinction Between Price Discount and 
Cash Discount Not Permitted—A state statute which forbids various means used to 
evade fair-trade contracts, and which lists coupons as one of those means, makes it 
clear that trading stamps or cash-discount stamps are to be considered violative of such 
contracts, and the court in such a case is denied the authority to make a distinction 
between a price discount, which is clearly illegal, and a cash discount, which might 
otherwise be considered a transaction not involved in the sale of protected articles. The 
legislative choice through which the retailer’s business policies are subordinated to the 
restrictions of a fair trade contract permitted by statute, is a resolution of conflicting 
interests which the court has no authority to change. 


See the State Laws annotations, Vol. 2, 18704; Resale Price Maintenance Commen- 
tary, Vol. 2, J 7314. 
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[In full text except for omissions 
indicated by asterisks] 


Dosson, Circuit Judge: Plaintiff, Lambert 
Pharmacal Company, a corporation, pro- 
ceeding on the theory that such relief was 
contemplated and provided for by the legis- 
lature when enacting the Oregon Fair Trade 
Act, instituted this suit (a) to enjoin the 
defendant from giving S. & H. Green 
Stamps, redeemable for cash or merchan- 
dise to purchasers of plaintiff’s distinctive 
trademark commodities bearing the name 
“Listerine’ when such stamps are given 
without additional charge with such com- 
modities when sold at a minimum price 
established by plaintiff under the Oregon 
act; and (b) to recover all damages suf- 
fered by plaintiff as the result of defendant’s 
said alleged unlawful acts. 


[Denies Prohibition of Trading Stamps] 


Defendant challenges plaintiff’s right to 
such relief principally upon two grounds: 
(a) That the Oregon Fair Trade Act does 
not prohibit the issuance of trading stamps 
or cash discount stamps in connection with 
the resale of commodities for which under 
said act there had been established a sched- 
ule of minimum prices; and (b) that if 
said act is so construed, it is unconstitutional. 

Kk kK x 


It is the court’s considered opinion that 
the determinative issue and the only issue 
which need be here determined is whether 
under the Oregon Fair Trade Act the 
giving of trading stamps or cash discount 


stamps is an evasion of Section 43-401 
sub. (5),,O. C. L. A., which reads as 
follows: 


“For the purpose of preventing evasion 
of the resale price restrictions imposed 
in respect of any commodity by any 
contract entered into pursuant to the 
provisions of this act, except to the 
extent authorized by the said contract: 


“(a) The offering or giving of any 
article of value in connection with the 
sale of such commodity; 


“(b) The offering or the making of 
any concession of any kind whatsoever, 
whether by the giving of coupons or 
otherwise, in connection with any such 
sale; or 

“(c) The sale or offering for sale of 
such commodity in combination with 
any other commodity, shall be deemed 
a violation of such resale price restric- 


{| 62,669 
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tion, for which the remedies prescribed 


by this act shall be available.” 
x OK OX 


[Unique Section on Coupons] 


Subsection (b) is not a standard element 
of state fair trade acts. Defendant’s counsel 
themselves admit that it is unusual (Br. 
18). In keeping with the provision of 
comparable laws of other states (Deft’s. 
Br. Appendix 1 and 2) it may well be 
argued that the customary recourse of de- 
fendant for exempting discount-for-cash 
policies of retailers from the anti-evasion 
provisions has been to the legislature. This 
is certainly a case when the existence of 
the clause is viewed as a selection by the 
public speaking through its legislative as- 
sembly, between (1) merchandising policies 
fixed by a contract and sanctioned by a 
statute (minimum price agreements), and 
(2) conflicting merchandising policies adopted 
unilaterally by retailers (cash discounts). 


[Discounts for Cash Clearly Outlawed] 


In fact, it seems almost beyond argu- 
ment that the Oregon Fair Trade law 
requires such contracts to be construed as 
agreements prohibiting the cash discount 
enticement to trade. Such a contract is, 
in the contemplation of the act, a declara- 
tion between the parties, that as to this 
commodity the interests of the manufac- 
turer in price maintenance shall override 
the interests of the retailer in gross sales 
volume and cash payment. 


The Fair Trade Act is a legislative selec- 
tion as between these interests. The facti- 
tious distinction between cash discounts 
and price discounts is a judicial selection 
as between these interests. The plain terms 
of the act foreclose for the State of Oregon 
a recourse to judicial selection. 


[Retailer Methods Subordinated 
to Contract] 


The act is free from ambiguity, and in 
the writer’s opinion clearly condemns any 
price concessions which, in fact, amount 
to a violation of the minimum resale price 
agreement. That such a prohibition de- 
stroys a retail cash payment policy for the 
defendant in the instant case, as to plain- 
tiffs products it may be an unfortunate 
result of the legislative resolution of a con- 
flict of interests which the judicial branch 
has no authority to alter. It is the con- 
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sidered opinion of this court that the pur- 
pose of the retailer is overridden by the 
purpose of the manufacturer when the 
former is a merchandising policy and the 
latter a deliberate contract protected and 
encouraged by law. Little relevance can 
be found in the contentions for and against 
the sincerity of defendant’s purpose. The 
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simple expression of the statute, without 
regard to whether the objectives of Roberts 
Brothers are devious and evasive or whe- 
ther in all good conscience are those only 
of rewarding immediate payment. 

hoe 


We have concluded that plaintiff is en- 


titled to the relief it asks, and counsel will 


conclusion must be inevitable from the prepare the necessary order. 


[] 62,670] Bukai Baysoy, t/a Turkish Industrial Supply Co. v. Jessop Steel Co. 


In the United States District Court for the Western District of Pennsylvania. 
Civil No. 7963. May 5, 1950. 


Robinson-Patman Price Discrimination Act 


Brokerage Fees—Sales to Exporter—No Territorial Limitation to Application of Act. 
—Violations of the price discrimination provisions of the Robinson-Patman Act can 
occur only in sales for use, consumption or resale within the United States or territory 
within its jurisdiction. But in the other sections of the Act, including that prohibiting 
unearned brokerage payments, no such territorial limitation is found, and violations may 
occur in any part of the commerce defined in the Clayton Act. Therefore, although a 
purchase is made for export to Turkey, and not for use in the United States, the Act 
may still be violated by brokerage provisions of the contract of sale. 


See the Robinson-Patman Act annotations, Vol. 1, { 2214.25. 


Brokerage Fees—Absolute Prohibition—Sufficiency of Single Sale for Offense—Two 
sales are necessary in order to have the difference in price needed for a showing of price 
discrimination which violates the Robinson-Patman Act. Price discrimination, however, 
need not be involved in a sale where improper brokerage payments are alleged to have 
been made. The prohibition of brokerage payments to any other than an agent of the 
person paying the commission is an absolute prohibition, and there is no reason to read 
into such section the limitations which are necessarily a part of the price-discrimination 
section. Illegal brokerage payments may occur in a single sale. 


See the Robinson-Patman Act annotations, Vol. 1, § 2214.25. 


Brokerage Fees—Relationship of Parties—Payment for Services Primarily of Benefit 
to Other Contracting Party.—The Robinson-Patman Act prohibits the payment of 
brokerage fees to any person, or the receipt by any person, other than an agent of the 
person making the payment. Such services as having a second analysis made as a check, 
establishing credit for payment of a purchase price, and obtaining export licenses in 
connection with a domestic purchase, are services which are of benefit primarily to the 
purchaser, and a brokerage commission for these services is therefore not one which the 
seller may pay or the buyer receive. 


See the Robinson-Patman Act annotations, Vol. 1, f[ 2214.30. 


For the plaintiff: Charles M. Walker (Peaslee & Turlington), Washington, D. C.; 
Anne X. Alpern, Pittsburgh, Pennsylvania. 


For the defendant: Emory R. Kyle and Rex Rowland (Smith, 
Ingersoll), Pittsburgh, Pennsylvania. 


Buchanan & 


[In full text except for omissions 
indicated by asterisks] 
FREDERICK V. FOLLMER, District Judge: In 
this action plaintiff, a citizen of Turkey 
doing business in Washington, D. C., seeks 


to recover damages for breach of an alleged 
contract whereby defendant, a Pennsylvania 
corporation having its principal place of 
business at Washington, Pa., agreed to sell 
to the plaintiff one hundred metric tons of 
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“ferrochrome,” having a seventy-four per 
cent. minimum and seventy-five per cent. 
maximum content of chromium, for the 
sum of $35,610.75. 


[Denies Application of Aci to Export Sales] 


The matter now before the Court is 
defendant’s motion to dismiss on the ground 
the complaint fails to state a claim upon 
which relief can be granted because the 
contract upon which the complaint is predi- 
cated is in violation of Section 2(c) of 
the Clayton Act as amended by the Robin- 
SOn-eatimameNct) Slee S an © seAemS Uc). 
Plaintiff contends that the Clayton Act, 
amended as aforesaid, has no application to 
sales for export and that the specific ex- 
ceptions contained in the Act remove this 
contract of sale from its prohibitions. 


Section 2(c) of the Clayton Act as 


amended by the Robinson-Patman Act, 15 
U. S. C. A. 13 (c), provides: 


“(c) It shall be unlawful for any per- 
son engaged in commerce, in the course 
of such commerce, to pay or grant, or to 
receive or accept, anything of value as a 
commission, brokerage, or other compen- 
sation, or any allowance or discount in 
lieu thereof, except for services rendered 
in connection with the sale or purchase 
of goods, wares, or merchandise, either 
to the other party to such transaction 
or to an agent, representative, or other 
intermediary therein where such inter- 
mediary is acting in fact for or in be- 
half, or is subject to the direct or indirect 
control, of any party to such transaction 
other than the person by whom such 
compensation is so granted or paid.” 

5 leak me 


Although it is not clear to my mind 
that the alleged contract may be said to 
contemplate an export sale, assuming that 
it does, the contention of plaintiff that 
Section 2(c) of the Clayton Act as amended 
by the Robinson-Patman Act, 15 U. S, C. A. 
13(c), does not apply to sales for export 
is completely erroneous. 

x x 


[Different Meanings of “Commerce” in Act] 


Congressman Patman, co-author of the 
amending Act, in his book entitled “The 
Robinson-Patman Act,” Chapter 19, Page 
208, under the heading “Import and Ex- 
port Sales,” says: “The Robinson-Patman 
Act is divided into two distinct classifica- 
tions in its application to export and import 
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sales.” He then quotes Section 2 (a) of 
the Act, italicizing the last phrase of the 
paragraph, to wit: “where such commodities 
are sold for use, consumption, or resale with- 
in the United States or any ‘Territory 
thereof or the District of Columbia or any 
insular possession or other place under the 
jurisdiction of the United States.”; and 
referring to the words italicized, he states: 


“The italics above distinctly delimit 
the application of the price-discrimination 
provisions of the Act to sales for use, 
consumption, or resale within the con- 
fines of any place under the jurisdiction 
of the United States. If that were not 
the intent, then the inclusion of this 
clause in the Act represents just a waste 
of good words. That it is purposely 
made a part of the Act is clear when we 
inspect the definition of ‘commerce’ found 
in the Clayton Act, of which the Robin- 
son-Patman Act is a part. That definition 
is broadened to include the phrase ‘end 
with foreign nations.’ 


“Therefore, in applying the Act to ex- 
port sales, it is evident that no limit or 
regulation of price discrimination in such 
sales is intended, unless goods involved 
in such transactions are resold for use, 
consumption, or resale in any place under 
the jurisdiction of the United States. It 
is likewise apparent that the parties to 
any sales transaction, regardless of where 
the parties are located, are not subject 
to the price-discrimination provisions of 
the Act, unless such goods are sold for 
resale in, or are to be used or consumed 
in, any place under the jurisdiction of the 
United States. 


“This delimitation is not found in the 
remaining clauses of the Act, which apply 
to payment for the use of services and 
facilities used in furthering the movement 
of the goods involved in the sales trans- 
action. (Emphasis supplied) These clauses 
apply to any person engaged in commerce, 
who in the course of such commerce en- 
ters into actions prohibited by the clauses. 
To determine the limit and scope of such 
commerce we must turn to the definition 
found in the Clayton Act itself. * * *” 


[Single Sale Sufficient] 


Section 2(a) of the Clayton Act, as 
amended by the Robinson-Patman Act, 15 
US SHIGr AS isla) eitirsteote ah makes it 
unlawful for any person “to discriminate 
in price between different purchasers of com- 
modities of like grade and quality” where 
the result is to lessen competition or to 
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tend to create a monopoly.*' Speaking with 
reference to sub-paragraph (a) of the amend- 
ing Act, the majority opinion in the Bruce’s 
case, supra, said: “Moreover, no single 
sale can violate the Robinson-Patman Act. 
At least two transactions must take place 
in order to constitute a discrimination.” 
But in Southgate Brokerage Co. v. Federal 
Trade Commission (4 Cir.) 150 F. 2d 507, 
the court said: ‘“* * * price discrimination, 
which is covered by section 2(a) of the 
Agta isos Se AMS 1 5G) sismnoteneces= 
sary to a violation of section 2(c), quoted 
above, which specifically forbids the pay- 
ment of brokerage by the seller to the 
buyer or the buyer’s agent.” Later in the 
same opinion (Southgate) the court quoted 
from its earlier opinion in Oliver Bros. v. 
Federal Trade Commission (4 Cir.) 102 F. 
2d 764, 767, in reference to the Robinson- 
Patman Act as follows: “* * * three 
specific matters were forbidden as unfair 
trade practices by subsections (c), (d) and 
(e), viz., the granting of commission or 
brokerage, or any allowance in lieu there- 
of, to the other party to the transaction 
or his agent, the making of discriminatory 
payments by seller to buyer for services 
rendered by the latter and discrimination 
by the seller in the rendering of services 
to the buyer. It is perfectly clear that 
all three of these practices were forbidden 
because of their tendency to lessen compe- 
tition and create monopoly, without re- 
gard to their effect in a particular case; 
and there is no reason to read into the 
sections forbidding them the limitations con- 
tained in section 2(a) having relation to 
price discrimination, * * *’ (Emphasis 
supplied. ) 


[Services Rendered for Self] 


Plaintiff is equally in error in his second 
contention that the specific exceptions con- 
tained in the Act remove this contract of 
sale from its prohibitions. Basing his claim 
on the phrase in Section 2(c) “except for 
services rendered in connection with the 
sale or purchase of goods, wares, or mer- 
chandise,” he argues, “Under the express 
provision of Section 13(c), a buyer who 
renders services to the seller could procure 
commissions without conflicting with the 
provisions of this amendment.” 


1 Bruce’s Juices v. American Can Co., 330 
U. S. 743, Justice Murphy’s dissent Page 758. 
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The “services” rendered by plaintiff which 
he claims justify the two per cent. com- 
mission are laboratory analyses, the pro- 
curing of letters of credit and export 
licenses. The alleged contract clearly indi- 
cates that the seller was to furnish chemical 
analyses by the Pittsburgh Testing Labora- 
tory and the buyer was to pay for a further 
analysis by United States Naval Metal- 
lurgical Research Laboratories, subsequent 
to the seller’s own Pittsburgh analyses. 
Buyer was also obligated to establish his 
credit for the payment of the purchase 
price and to secure import and export 
licenses. Clearly all of the services relate 
solely to the buyer, the additional chemical 
analysis as a check on that furnished by 
seller certainly as a security measure for 
buyer, the ordinary normal steps taken by 
any individual to establish a line of credit 
with a loaning agency, and finally, the 
expense incurred by a domestic purchaser 
to enable him to make a resale of the 
goods abroad. 


Here again the comment of the court 
in Southgate Brokerage Co. v. Federal Trade 
Commission (4 Cir.) 150 F. 2d 607, 610, is 


particularly apropos,— 


“We are not impressed with the argu- 
ment that the company renders services 
to those from whom it purchases, within 
the meaning of the exception to subsec- 
tion (c) quoted above. The services 
which the company proposes to show by 
the evidence that was excluded are serv- 
ices rendered to itself, as purchaser, owner 
and subsequent seller of the goods pur- 
chased, and not to those from whom it 
has purchased them. It is immaterial 
that those persons are benefited by the 
fact that the company purchases from 
them the goods which it subsequently re- 
sells. The crucial fact is that all of the 
services upon which it relies are services 
rendered in connection with its own pur- 
chase, ownership or resale of the goods; 
and these services it renders, not to those 
from whom the goods are purchased, but 
FOuItSE tee aitec tan 


That, in my judgment, is the precise situ- 
ation here. 


[Dismissal granted] 


Defendant’s motion to dismiss the com- 
plaint is granted. 


q{@ 62,670 
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[] 62,671] Schwegmann Brothers, et al. v. Calvert Distillers Corp. Schwegmann 
Brothers, et al. v. Seagram Distillers Corp. 


In the United States Court of Appeals for the Fifth Circuit. 
July 27, 1950. 

Appeals from the United States District Court for the Eastern District of Louisiana. 
Affirmed. 


Nos. 13,162 and 13,163. 


Sherman Act, Miller-Tydings Amendment 


Resale Price Maintenance—Exemptions of Miller-Tydings Amendment—Non-Signer 
Obligations.—The Miller-Tydings amendment to the Sherman Act has the effect of 
removing from the Sherman Act’s prohibitions the resale price contracts in interstate 
commerce which the state statutes would make legal in intrastate commerce. The Miller- 
Tydings amendment neither authorized nor condemned state legislation, and it is held 
therefore that the non-signer obligations imposed by state laws are not something which 
can be complained of as not being authorized by the Miller-Tydings amendment. 


See the States Laws annotations, Vol. 2, 8324.20; Resale Price Maintenance Com- 
mentary, Vol. 2, J 7091, 7132, 7312. 


Dissent—Non-Signer Obligations—Imposition by Law, Not by Contract.—In dissent, 
it is argued that the Miller-Tydings amendment only relaxed the prohibitions of the 
Sherman Act as to certain subjects, and that these were only the contracts and agreements 
permitted by state law. Rules of statutory construction, it is said, require that an amend- 
ment be strictly construed where it makes exceptions to the general policy of the statute. 
The section of the state law imposing obligations upon non-signers is said not to be a 
contract, but a substantive law, and is not excepted by the Miller-Tydings amendment, 


but is contradictory to the Sherman Act. 


See the State Laws annotations, Vol. 2, 8324.20; Resale Price Maintenance Com- 


mentary, Vol. 2, § 7091, 7132, 7312. 


For the appellants: John Minor Wisdom, Saul Stone, and Paul O. H. Pigman, all of 


New Orleans, Louisiana. 


For the appellees: Walter J. Suthon, Jr., Robert G, Polack, Monte M. Lemau.n, and 
J. Blanc Monroe, all of New Orleans, Louisiana. 


Affirming a decision of the District Court, reported at {| 62,641. 
Before HUTCHESON, Chief Judge, and McCorp and RUSSELL, Circuit Judges. 


HutTcuHeEson, Chief Judge: Based on diver- 
sity and amount, these two suits, brought 
underesee) 2,08 Act Non 13hofeho36qpea: 
R. S. 51:391-396, the Louisiana Fair Trade 
Act, were for injunctions, preliminary and 
perimanent. 


[Judgment for Plaintiff Below] 


Defendants appeared by answers and mo- 
tions to dismiss, and, the applications for 
preliminary injunctions coming on for hear- 
ing, there were findings of fact and conclu- 
sions of law in plaintiffs’ favor, and a decree 
in each suit granting the preliminary injunc- 
tion as prayed. 


1 “Section 2. Wilfully and knowingly adver- 
tising, offering for sale or selling any com- 
modity at less than the price stipulated in any 
contract entered into pursuant to the provision 
of Section 1 of this Act, whether the person so 


{§ 62,671 


The defendant in each suit appealing, the 
two appeals were set and heard together, 
and now stand for disposition on appellants’ 
two contentions. 


One of these is that the so-called resale 
price maintenance contracts between plain- 
tiffs and other retailers than defendants, on 
which enforcement of the fair trade act 
against the non-signing defendants is based, 
are null and void under the laws of Louisi- 
ana for want of mutuality or because of 
potestativity. 


[Application to Non-Signers Denied] 


The second is that the scope of the resale 
price maintenance permitted (when valid 


advertising, offering for sale or selling is or is 
not a party to such contract, is unfair competi- 
tion and is actionable at the suit of any per- 
son damaged thereby.’’ 
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under state law) by the Miller-Tydings 
Amendment? to the Sherman Act,’ relied 
on by plaintiffs to save their price fixing 
activities from the Sherman Act does not 
extend to resale price maintenance against 
defendants, non-contracting retailers. 


Appellees vigorously dispute the correct- 
ness of both of these contentions, and, by 
way of preliminary counter-attack, contrary 
to the position taken in their pleadings and 
on the trial, assert that the sales sought to 
be enjoined were wholly intrastate sales, 
therefore beyond the reach of the Sherman 
Act. 


They admit: that each plaintiff operates 
on a nation wide scope and functions in 
interstate commerce; that each uses the 
mails interstate and functions in some re- 
spects from headquarters in New York in 
formulating the minimum price schedules 
under the fair trade contracts with various 
retailers in the several states having such 
statutes and in giving notice of these con- 
tracts and price schedules to all retailers in 
the state; and that the liquors which each 
plaintiff sells to Louisiana wholesalers are 
shipped in interstate commerce from points 
outside Louisiana to the purchaser in Louisi- 
ana following such sales. 


[Sales Claimed to be Intrastate] 


They insist, however: that the reselling 
activities regulated by the injunctions herein 
represent the second intrastate transaction 
in the sequence of events following the 
movement of these liquors into Louisiana 
in interstate commerce pursuant to sales 
made by the distributors to Louisiana whole- 
salers; that these wholesalers then sell in- 
trastate to retailers; and that these in turn 
sell intrastate to their customers. 


Appellants, on their part, point to the 
facts: that plaintiffs have expressly invoked 
the Miller-Tydings Act; that they have ex- 
pressly alleged a plan of general interstate 
operation and activity, in control of price 
and restraint of trade; that they have tried 
the case below on the theory that interstate 
commerce was affected; and that they have, 
without distinction between interstate and 
intrastate sales, sought and obtained an in- 
junction whose purpose and effect is to main- 
tain the pattern of restraints on commerce 
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between the states which the plan was de- 
signed to, and does, make effective. 


Citing in their support Dr. Miles Medical 
Co. v. Park & Sons Co., 220 U. S. 373, and 
United States v. Frankfort Distilleries, 324 
U. S. 293, they urge upon us that appellees 
in thus focusing here on the particular sales 
made by appellants, have not only aban- 
doned the theory on which the suit was 
brought and tried but have completely 
missed the point of decision in the Miles 
case, supra, at p. 400: 


“That these agreements restrain trade 
is obvious. That, having been made, as 
the bill alleges, with ‘most of the jobbers 
and wholesale druggists and a majority 
of the retail druggists of the country’ 
and having for their purpose the control 
of the entire trade, they relate directly 
to interstate as well as intrastate trade, 
and operate to restrain trade or commerce 
among the several States, is also clear. 
Addyston Pipe & Steel Co. v. U. S., 175 
U. S. 211; Bement v. Natl. Harrow Co., 
186 U.S. p. 92; Montague & Co. v. Lowry, 
LOS SUL S P3854 S wit .GiGon z. 5A S196 
WeS=37/54% 


[Interstate Commerce Affected| 


We agree with appellants that though the 
sales made by appellants were made intra- 
state, the transactions, the subject of this 
suit, so affect interstate commerce and the 
exertion of the power of congress over it 
as to bring plaintiffs’ activities within the 
reach of the Sherman Act, unless the Miller- 
Tydings Amendment to that act excludes 
them.* 


This brush fighting, of appellees’ making, 
attended to and out of the way, there re- 
mains in the way of our reaching the real 
battleground of the case, the scope of the 
Miller-Tydings Amendment, only the equally 
thin skirmish line which appellants have 
thrown out in support of their contention 
that the so-called “Fair Trade Contracts” 
relied on to support the action are not con- 
tracts within the meaning of the Louisiana 
Fair Trade Act and the Miller-Tydings 
Amendment. 


[Nature of “Contracts” Unimportant] 


In our opinion, this position is as little 
tenable, is as easily turned and taken, as 


2Act of Aug. 17, 1937. See Ch. 690, Title 
VIII, 50 Stat. 693, 15 U. S. C., See. 1. 

3 Act of July 2, 1890, Ch. 647, 26 Stat. 209, 
15 U.S. C. Sees. 1-7. 
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Co., 178 F. (2d) 453; Dr. Miles Medical Co. v. 
Park, U. 8. v. Frankfort, supra. 
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was the line behind which appellees fought 
their delaying action. In the first place, if 
we could agree with appellants’ character- 
ization® of these contracts, we could not 
agree with their conclusion that they would 
be insufficient to support the statutory action 
here brought. For it is perfectly plain that 
whatever the legal and binding effect upon 
the parties of “these fair trade contracts”, 
it is with “these fair trade contracts” the 
statutes in question deal, it is to give effect 
to “these fair trade contracts” that these 
statutes were drawn. 


But, if we could agree that, in using the 
word “contract”, the statutes meant to, and 
do, deal only with contracts which are en- 
forceable between the parties, we think the 
points appellants make against the contracts 
in question here are strained and without 
substance, and that they will not stand up 
in the light of the modern decisional tend- 
ency in Louisiana and elsewhere. This 
tendency is against too readily lending the 
aid of courts to defeat contracts on grounds 
of want of mutuality ® or the presence of a 
potestative condition.’ When, therefore, es- 
cape from an obligation is sought on these 
grounds, it is now settled law that courts 
will, where reasonably possible to do so, 
find a contract definite and enforceable. 


Coming at last to the main battle ground, 
whether the Miller-Tydings Amendment is 
effective to relieve from the prohibitions of 
the Sherman Act, the price maintenance 
contracts relied on in this case, we find both 
appellants and appellees, instead of coming 
and sticking to this point, each setting up 
and completely outfitting a straw man of his 
own, the legislative history of the act as he 
claims it to be, and each furiously laying 
about to knock the other’s straw man down. 


5 ** ‘Contract’ is purely a courtesy title when 
it is applied to a so-called ‘fair trade contract.’ 
The word has about the same relation to con- 
tracts (as the law knows contracts) as the 
term ‘fair trade’ has to fair trade in which 
retail competition is eliminated. In the adver- 
tising slogan ‘fair trade contract,’ ‘contract’ is 
a counter word used to convey the impression 
of a long-accepted, honorable, sacrosanct legal 
institution—the Mutual Agreement.’’ * * * 

“Although these are statutory actions brought 
against non-signing retailers, the actions are 
premised upon the existence of a fair trade 
contract. In support of their action, appellees 
annexed to each complaint a contract typical 
of all contracts executed by each appellee. The 
same form is used by both appellees. The 
contracts—which undoubtedly were drawn in 
New York and not by the able Louisiana attor- 
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[Statute Presumed Valid} 


It is not for one who asserts rights under 
a state statute to prove as a condition prece- 
dent to its enforcement that the legislature 
had the right to enact it. He may stand 
upon the presumption of validity until such 
presumption is overthrown. This is espe- 
cially so in this case since it is admitted, as 
indeed it must be, that unless it is prohibited 
by federal law, the Louisiana Fair Trade 
law has been already determined to be a 
valid law of the state of Louisiana ® binding 
on consenters and non-consenters alike as a 
declaration of state fair trade policy which 
the state is competent to make. 


It is admitted, too, that it has been held 
in Old Dearborn Distill. Co. v. Seagrams Dis- 
till. Corp., 299 U. S. 183, that state statutes 
of this character do not violate any provi- 
sion of the Constitution of the United States, 
though a fair trade agreement “constitutes 
an unlawful restraint of trade at common 
law and, in respect of interstate commerce, 
a violation of the Sherman Anti-Trust Act”. 


[Immunity, Not Authority, is Basis for Laws] 


In this state of the law, proponents of, 
and protagonists for, the fullest scope for 
state fair trade statutes needed only the 
passage of a federal act relieving price main- 
tenance contracts from the prohibitions of 
the Sherman Act. They did not need to 
seek from Congress permission or authority 
to enact fair trade statutes. It would have 
been a complete misconception of the source 
of state power, indeed in complete deroga- 
tion of it, to do so. For the power to enact 
state fair trade laws derives not from the 
Congress, but from the inherent powers of 
the states. 


neys for the appellees—are set forth in full in 
the transcripts.’’ 

§ Geo. W. Armstrong v. So. Pro. Co., 5 Cir. 
(5-26-50), and cases cited; Port Chester v. 
Miller, 1 N. Y. S. (2d) 802; 281 N. Y. 101; 22 
N. E. (2d) 253; Calvert Disti. v. Nussbaum, 
2 N. Y. S. (2d) 320; Hutzler Bros. v. Reming- 
ton, 46 Atl. (2d) 101; Shreveport Tractor v. 
Mulhaubt, 48 So. 144; Grace v. Arnaud’s, 121 
Ba 359; Houbigant Sales v. Woods, 196 Atl. 

7La. Civ. Code, Arts. 2024; 2034; 2035; Hum- 
ble v. Guillory, 33 So. (2d) 182: Cockburn v. 
O’Meara, 141 F. (2d) 779; Conques v. Andrus, 
162 La. 73; 110 So. 93. 

8 Pepsodent Co. & International v. Krauss Co., 
9 So. (2d) 303; Mennen Co. and Bristol-Myers 
v. Krauss, 134 F. (2d) 348. 
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In insisting, therefore, that the Miller- 
Tydings Amendment is ineffective to remove 
the prohibitions of the Sherman Act, as to 
non-signers, because it in terms refers to, 
and deals merely with, price maintenance 
contracts which are valid by state law, and 
does not in terms grant to the states power 
to make those laws effective against non- 
signers of such contracts, appellants wholly 
misconceive the issue. 


Likewise, appellees, when they devote a 
great part of their brief to the history of 
the act to demonstrate that it was the intent 
of Congress to cover laws binding non-sign- 
ers, equally misconceive the issues, and take 
on a burden which they do not have to bear. 

Agreeing, then, with appellants that the 
act is free from ambiguity and that there 
is no occasion to resort, or propriety in re- 
sorting, to its legislative history to find its 
meaning, we yet agree with appellees that, 
in comprehensively and completely remov- 
ing from the prohibitions of the Sherman 
Act price maintenance contracts which are 
valid according to the law of a state, the 
amendment removed every prohibition from, 
or impediment in the way of, the enactment 
by the states of fair trade laws, binding 
alike upon signers and non-signers. 


[Intent as to Non-Signers Irrelevant] 


This being so, it is wholly immaterial 
whether the Congress as a whole, or par- 
ticular members of it,® in enacting the Miller- 
Tydings Amendment, did or did not have 
in mind that there were state acts applying 
to non-signers as well as signers and, there- 
fore, did, or did not, have in mind the spe- 
cific intent that the amendment should be 
effective as well against non-signers as against 
signers. 

Read on its face and interpreted in accord- 
ance with that reading, what the amendment 
did was to remove all Sherman Act restric- 
tions on agreements restraining trade in 
states where, by the state law, these agree- 
ments had been validated as to intrastate 
commerce. Thus a non-signer finding him- 
self pursued under a fair trade act and with- 
out remedy as to intrastate transactions, is 
bound by the terms and wording of the 
amendment to find himself equally without 
remedy as to interstate transactions. For 
when he invokes the Sherman Act to pre- 


®Cf. Fleming v. A. H. Belo Corp., 121 Fed. 
(2d) at p. 212-213. 
215 Ui Sac At S1-% 
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vent the enforcement against him of the 
state law, he is referred to the Miller- 
Tydings Amendment of it with the inquiry, 
“What are you complaining of, the agree- 
ments which establish a fair price?” and the 
answer, “The Sherman Act as amended now 
validates them.” If the non-signer answers, 
“No, I am not complaining of the agree- 
ments. I am complaining of the act of the 
state, which, though I did not sign them, 
requires me to respect those agreements, 
whereas the amendment of the Sherman 
Act, to which you refer, did not refer to, or 
authorize, state action against non-signers.” 
“Sorry”, replies the Sherman Act, “but the 
amendment neither authorizes nor prohibits 
state legislation. The control it exercises is 
not over, the effect it has is not upon, legis- 
lation by the states. It is concerned with, 
and only with, the Sherman Act, legislation 
by Congress affecting interstate commerce, 
The amendment, removing from the pro- 
hibition of that act ‘contracts or agreements 
prescribing minimum. prices for the resale 
of a commodity’ * * * ‘when contracts or 
agreement of that description are lawful as 
applied to intrastate transactions under’ any 
state law, was enacted to, it did remove the 
Sherman Act as an obstacle in the way of 
completely effective state action, and there 
is nothing, therefore, that the Sherman Act 
can do fo1 you.” 


Whatever then may be our views as to 
the unwisdom of the policy lying back of 
fair trade acts and the Miller-Tydings 
amendment, we are in no doubt that the 
judgment was right, and must be affirmed. 


[Dissent] 


RUSSELL, Circuit Judge, dissenting: As to 
two of the underlying questions which should 
control the disposition of this case, we are 
all in agreement. That is that the transac- 
tions were so much in interstate commerce 
as to be subject to the exercise of Congres- 
sional power in the regulation thereof and, 
also, that the provisions of the Miller- 
Tydings Amendment, relaxing the regula- 
tions in protection of interstate. commerce 
evidenced by the Sherman Act, are so clear 
as to render improper resort to the legisla- 
tive history of that Amendment in applying 
its terms.” The sole point of difference be- 
tween us therefore is the effect which should 


2Caminetti v. U. 8., 242 U. S. 470; Gemsco 
v. Walling, 324 U. S. 244; Hx Parte Collette, 
337 U. S. 55. C. F. Sturges v. Crowningshield. 
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be given this amendment when read in the 
light of its unambiguous language. 


[Narrower View of Amendment] 


It seems clear to me that the majority 
opinion enlarges and extends the provisions 
of the statute to a scope not justified by 
the legislative language. I can not agree 
that the amendment, merely by excepting 
from the prohibition of the otherwise illegal 
“contracts and agreements” forbidden by 
the Sherman Act, “contracts and agreements 
prescribing minimum prices * * * when 
contracts or agreements (italics supplied) of 
that description are lawful as applied to in- 
trastate transactions” under the State law, 
likewise embraces within its exemption the 
provisions of any State statute, and this not- 
withstanding the only reference to such statute 
is that which might validate the “contracts 
and agreements.” It may be further ob- 
served at this point, that the Miller-Tydings 
Amendment in no way sought to remove 
the prohibition against a “combination in 
the form of trust or otherwise, or conspir- 
acy, in restraint of trade or commerce among 
the several States.” 


The nature and purpose of the statute 
amended,—the Sherman Act,—requires that 
any amendment thereto which in anywise 
relaxes the statutory declaration of public 
policy should be strictly construed. As has 
been said, “the legislative purpose set forth 
in the general enactment expresses the leg- 
islative policy and only those subjects ex- 
pressly exempted by the proviso should be 
freed from the operation of the statute.” ® 
Indeed upon any basis, (except possibly 
from applying the statute, not as enacted, 
but upon conjecture which might arise from 
some features of its legislative history), it 
is difficult to perceive any basis for enlarg- 
ing the plain meaning of its language. But 
we are all agreed that there is no occasion 
here for consideration of the legislative his- 
tory of the Amendment, and therefore what- 
ever may have been the intention of its 
sponsors, we are controlled by the amend- 
ment as actually enacted. The amendment 
deals only with “contracts and agreements’”’ 
and in the absence of any enlarging provi- 
sion, furnishes no basis for incorporating as 
an exemption from the Sherman Act any 
provision of a State Statute which restrains 


3 Sutherland on Statutory Construction, 3rd 
Ed. 1943, § 4933; U. S. v. Dickson, 40 U. S. 141, 
163. 
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interstate commerce by provisions applica- 
ble to those who have not made the “con- 
tracts and agreements.” My position is 
illustrated by the observation that the 
Miller-Tydings Amendment goes no further 
than to remove the taint of illegality at- 
tendant upon such contracts as to interstate 
transactions (Dr. Miles Medical Co. v. Park 
and Sons Co., 220 U. S. 373) as is removed 
by section 1 of the Louisiana Act now in 
question as to intrastate transactions. Sec- 
tion 1 of the Louisiana Act relates, as likewise 
does the Federal Act, only to establishing 
the legality of the contracts in question. Thus 
far, the two statutes are in part materia. 
Section 2 of the Louisiana statute, upon 
which the present cause is predicated, is a 
substantive law of Louisiana, not a contract 
or agreement. I believe it may not be suc- 
cessfully contended that without section 2, 
the provisions of section 1 could be in any 
wise applied to retailers who had not seen 
fit to execute price maintenance contracts 
legalized by section 1. The terms of the 
Federal Amendment no more embrace sec- 
tion 2 of the Louisiana Act than does sec- 
tion 1 of that Act. Thus Congress has 
legalized the contract validated by the State 
law, but not every provision of the statute. 
If, over and beyond the establishment of 
the legality of the contractual obligation to 
maintain minimum prices, the State statute 
otherwise authorizes conduct or procedure 
which runs afoul of a Congressional pro- 
tection of interstate commerce from unlaw- 
ful restraint, such as the appellant defendant 
here asserts to be true as to him, such pro- 
vision of the State statutes must yield to 
paramount Federal law. 


[Non-Signer Provisions Claimed 
Unenforceable] 


It is not material whether the defense be 
declared predicated upon the lack of State 
power, or upon the ground that the enforce- 
ment of a State statute will result in a Fed- 
eral Court of Equity basing the exercise of 
its injunctive power upon grounds which 
are illegal because of the Sherman Act. The 
result properly to be reached is the same, 
for the Federal Court must not require ac- 
tion which countenances conduct contrary 
to Federal law. In the present case, the 
Court could enforce section 1 of the Louisi- 
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ana Act, but could not enforce that part 
of section 2 relating to non-contractors if, 
under the circumstances, such enforcement 
would be contrary to the Sherman Act. It 
is recognized that in this time when the 
weight of interstate commerce affects mul- 
titudinous transactions, the construction here 
given the Miller-Tydings Amendment greatly 
circumscribes the relaxation of Federal con- 
trol in the enforcement of State Fair Trade 
Acts. However, we should apply the statute 
as written. This construction removes the 
legal difficulty to the enforcement of per- 
missive contracts, themselves declared ille- 
gal in Dr. Miles Medical Co. v. Park and Sons 
Co., supra, and likewise makes it clear that 
the provision of the Amendment that the 
making of such contracts shall not be an un- 
fair method of competition, removes further 
infirmity theretofore found inherent in such 
contracts. Federal Trade Commission v. 
Beech-Nut Packing Co., 277 U. S. 441. If 
the Congress determines it wise to further 
relax the prohibitions of the Sherman Act, 
it can very easily do so by merely excepting 
from its operation all provisions of State 
Fair Trade Acts, including their planned 
restrictive operations against sales by those 
in no wise obligated by any contractual re- 
lation restriction. 


It is also clear that as to those who have 
not executed contracts or agreements vali- 
dated by the Amendment, there may be 
combinations or conspiracies in illegal re- 
straint of trade which have a basis over 
and beyond that afforded by the execution 
of contracts and agreements as such. If so, 
such contracts being legally permitted, of 
course would not themselves evidence any 


Court Decisions 
U.S. v. Crescent Amusement Co., et al. 


63,933 


illegality of agreement, but neither would 
they raise a sanctuary for those who, though 
parties to legal contracts, might illegally 
combine or agree to restrain interstate com- 
merce so far as non-contractors are concerned. 
This was recognized by the parties and the 
trial Court. That Court, being of the opin- 
ion that the Miller-Tydings Amendment, 
construed in the light of its legislative his- 
tory, in effect adopted the State Fair Trade 
Statute (as do my colleagues, but without 
resort to legislative history), expressly found 
as a conclusion of law, “defendants have at- 
tempted to show that plaintiff’s actions in 
fixing retail prices constitute a restraint of 
trade between the states. No finding on this 
feature of the case is required, however, in 
view of the Miller-Tydings Amendment to 
the Sherman Anti-Trust Act.” For the rea- 
sons I have stated, I do not accept this view. 
The proper disposition of this case would 
require us to adjudge that the Court was in 
error in holding that the Amendment re- 
moved the protection of the Sherman Act 
from non-contractors. He should have con- 
sidered and adjudged the defendants’ con- 
tention that, as to them, non-contractors, the 
plaintiffs’ conduct constituted an illegal re- 
straint of commerce between the states, at 
the same time giving to the plaintiffs the 
benefit of the Amendment so far as appli- 
cable to parties entering into the permitted 
price maintenance contracts. We should not 
evaluate the facts, which must be done in 
order to apply the law, in the first instance. 
I would reverse the judgment of the trial 
Court with direction that the case be thus 
heard and concluded. 


[] 62,672] United States v. Crescent Amusement Co., et al. 
In the United States District Court for the Middle District of Tennessee, Nashville 
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Leste R. Darr, District Judge: The 
United States, by petition filed herein, seeks 
a preliminary injunction against The Cres- 
cent Amusement Company, hereinafter called 
“Crescent,” from acquiring a financial inter- 
est in a theater being built by Lewisburg 
Theater Company, hereinafter called “Lewis- 
burg,” at the city of Lewisburg, Tennessee, 
and requiring Crescent to (1) compel Lewis- 
burg to cease and desist building or acquir- 
ing said theater, or (2) completely divest 
itself, its officers and agents, of all interest 
and control it or they might have in 
Lewisburg. 


[Exception in Divestiture Order] 


The final decree as entered on January 18, 
1945, provided that Crescent should divest 
itself of all interest in other corporate de- 
fendants or affiliates (Par. 13), but from this 
requirement Lewisburg was expressly ex- 
cepted (Par. 17). Crescent was enjoined 
(Par. 19) from “acquiring a financial in- 
terest in any additional theaters outside of 
Nashville” except after a showing before 
the Court after notice of the Attorney Gen- 
eral at Washington. 

It is admitted that Lewisburg is under- 
taking to build or procure an additional 
theater at Lewisburg, Tennessee; that Cres- 
cent is the owner of fifty percent of the 
capital stock of Lewisburg; and that the 
principal officers of Crescent are also the prin- 
cipal officers of Lewisburg. 


The plaintiff says that Crescent, under 
these conditions, is acquiring a financial in- 
terest in an additional theater in violation 
of the injunction; and asks that it be cited 
for contempt, the citation for contempt not, 
however, being urged at this time. 


[Seek to Halt Building] 


The immediate relief sought, as stated in 
the Government’s brief, is a preliminary in- 
junction to require Crescent to compel 
Lewisburg to cease and desist building or 
acquiring an interest in an additional theater, 
based upon the fact that Lewisburg is an 
affiliate and subsidiary of Crescent. 


Crescent denies that it is acquiring a 
financial interest in an additional theater in 
violation of the injunction. 


[Questions Presented] 


_ The questions, therefore, are: (1) Is an 
injunction against Crescent, a stockholder 
of Lewisburg, effective against Lewisburg. 


{# 62,672 
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Or to state it differently—Is Lewisburg, a 
corporation, prohibited from acquiring or 
building an additional theater by reason of 
an injunction inhibiting one of its stock- 
holders from acquiring a financial interest 
in any additional theater; (2) Is there any 
basis here for a preliminary injunction 
against Lewisburg, or against Crescent, re- 
quiring the latter to “compel Lewisburg to 
cease and desist.” 

I do not think so. Lewisburg is not a 
party and the petition does not seek to bring 
it in. An injunction therefore is not war- 
ranted against it. As to Crescent, it is pres- 
ently under injunctive restraint. If the 
proposed acquisition of a theater by Lewis- 
burg is in violation of that injunction, then 
another restraining order is unnecessary. If 
it is true, as petitioner claims, that ‘Crescent 
has made an acquisition of a financial inter- 
est in an additional theater, without the 
affirmative showing required by final decree,” 
then Crescent would have violated the 
injunction. 

A preliminary injunction only is sought, 
although a permanent injunction has already 
been obtained. 


[Acquisition by Different Corporation] 


Under the facts presented the injunction 
against Crescent cannot be interpreted to 
prohibit Lewisburg in the acquisition of this 
theater. Nor can it be said that Crescent is 
acquiring a financial interest in a new 
theater, where the acquisition is by a wholly 
different corporate entity. 


It must be noted at the outset, a matter 
not mentioned in the Government’s brief, 
that Lewisburg was excepted out of the 
divestiture provisions of the decree. 


These divestiture provisions were con- 
sidered vital, and were approved even though 
the affiliates were not parties to the suit and 
even though it might be necessary to bring 
in such affiliates in order to make the 
divestiture effective. U. S. uv. Crescent Amuse- 
ment Co., 323 U. S. 173, 190, 191. 

The importance of divestiture was also 
stressed in the later cases of Schine v. U. S., 
334 U. S. 110, 128, and U. S. v. Paramount, 
334 U. S. 131. In the latter case it is said: 
“Tf the joint ownership is an alliance with 
one who is or would be an operator but for 
the joint ownership, divorce should be de- 
creed, even though the affiliation was inno- 
cently acquired.” 
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The record is barren of any reason for 
expressly excepting Lewisburg. Crescent 
has owned fifty percent of its stock since 
1928 and this was undoubtedly known at 
the time the exception was made. It must, 
therefore, be assumed that Lewisburg was 
excepted because the relations between 
Crescent and Lewisburg were not objec- 
tionable. These relationships are not shown 
to be any different now from what they 
were when the decree was entered. 


[No New Interest Being Acquired] 


The interest of Crescent in Lewisburg is 
not now being enlarged or changed. Cres- 
cent is acquiring no New interest. Its own- 
ership of that interest has been approved 
by the Supreme Court. 


Crescent’s ownership of stock in Lewis- 
burg does not give Crescent any interest or 
ownership of the corporate property of 
Lewisburg. 

A corporation and its shareholders are 
distinct legal entities, and a stockholder, 
even though owning all the capital stock, 
has no title to its property. Parker v. Bethel 
Hotel Co., 96 Tenn. 252; State v. Mitchell, 
104 Tenn. 336; Eisner v. Macomber, 252 U. S. 
189; Peterson v. C. R. I. & P. Ry., 205 U. S. 
364; Donnell v. Herring-Hall-Marvin Safe 
Co., 208 U. S. 267; Pierce v. Nat. Bank of 
Commerce, 13 F. 2d 40, 47, cert. den. 273 U. S. 
730; In re Adolph Gobel Inc., 80 F. 2d 849. 


[Building Corporation Is 
Separate Entity] 


As Lewisburg is a separate corporation. 
its legal identity must be recognized, not- 
withstanding ownership of its stock by an- 
other or parent corporation. Pullman Co. v. 
Mo. Pac. R. Co., 115 U. S. 587; Cannon Mfg. 
Co. v. Cudahy Co., 267 U.S. 333. 

The organization of one corporation by 
another, the ownership of a majority or all 
of the stock by another corporation, or com- 
mon officers and directors, or all these elements 
combined, are not sufficient to defeat sepa- 
rate corporate entity. Gillis v. Jenkins Petro- 
leum Process, 84 F. 2d 74, 79; Ky. Elec. 
Power Co. v. Norton Coal Mining Co., 93 F. 
2d 923. 

Had it been intended to restrict the ex- 
pansive operations of Lewisburg by reason 
of its affiliation with Crescent, the decree 
would have so recited. In that event Lewis- 
burg would not have been excepted, or an 
injunction would have been expresslv sought 
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and issued against it. The injunction issued 
is only against Crescent and Crescent is 
taking no action in violation of the decree. 
Lewisburg, having been expressly excepted, 
must be considered left free to operate as 
any other corporation or person. 


The injunction against Crescent cannot be 
used as a basis for now restraining Lewis- 
burg, in the light of the decree entered and 
particularly when it is not before the Court. 

A stay directed to one party cannot be 
expanded by implication into an order upon 
another. Before a person can be subject to 
the legal restraints of an injunction and sub- 
ject to punishment for violating a command 
of the Court, the order should inform him 
in definite terms as to the obligations and 
restraints. Berry v. Midtown Service Corp., 
104 F. 2d 107, 111. 


[Decree Read Strictly for 
Contempt Purposes] 


Where contempt proceedings for the en- 
forcement of an injunction are involved, a 
decree will not be expanded by implication 
or intendment beyond the meaning of its 
terms. Terminal R. R. v. U. S., 266 U.S. 17. 


The petition asks that an order be made 
requiring Crescent to compel Lewisburg to 
cease and desist building the theater, and at 
the same time shows that Crescent owns 
only fifty percent of the corporate stock 
of Lewisburg. How the owners of the other 
fifty percent of the Lewisburg stock 
could be compelled to favor the desired 
cease and desist program is not indicated. 
Without jurisdiction of fifty percent of the 
stockholders, the Court would be powerless 
to enforce an order compelling corporate 
action where the corporation itself was not 
before the Court. 

The petition seeks in the alternative to 
have a divestiture at this time. This would 
amount to a modification of the decree in a 
material aspect, and could not be granted 
without a hearing or a more definite showing 
of illegality. 

There is no allegation or proof that Cres- 
cent’s ownership of stock in Lewisburg, or 
that the interlocking officers and directors 
offend against the provisions of the Sherman 
Act; or that the status of these two cor- 
porations is any different from what it was 
when the decree was rendered and when 
Lewisburg was expressly excluded from its 
operations. 
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[Unwarranted Expansion of 
Decree Sought] 


The relief sought in the petition amounts 
to an injunction against Lewisburg, which 
the situation does not warrant. 

The Court does not now determine that 
the acquisition of an additional theater by 
Lewisburg is proper’ and that Crescent is 
guiltless. But the relationship between these 
two companies having been approved, or 
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their affiliation not disapproved, by express 
provisions of the decree in this case, this 
Court sees no basis for issuing a preliminary 
injunction which would have the effect of 
restraining Lewisburg when it is not before 
the Court and no illegal acts are charged 
against it. 
[Injunction Denied] 


The application for preliminary injunction 
is denied. 


[7 62,673] William Volk and Sidney Volk v. Paramount Pictures, Inc., Loew’s Inc., 
RKO Radio Pictures, Inc., Warner Bros. Pictures Distributing Corp., Twentieth Century- 
Fox Film Corp., Columbia Pictures Corp., Universal Film Exchanges, Inc., United Artists 


Corp. 


In the United States District Court for the District of Minnesota, Fourth Division. 


No. 2577 Civil. June 15, 1950. 


Clayton Antitrust Act 


Prior Decrees as Prima Facie Evidence—Admissible Only in Damage Actions—Not 
Properly Invoked in Declaratory Judgment Action Asking Non-Enforcement of Unlawful 
Agreements.—Final judgments in government suits finding defendants guilty of violating 
the antitrust laws are, according to the provisions of Section 5 of the Clayton Act, admis- 
sible as prima facie evidence of such guilt in a private action brought under the antitrust 
laws for the recovery of damages. When an action is brought under the Declaratory 
Judgments Act, seeking a determination that certain license agreements are violative of 
the antitrust laws and are therefore unenforceable against the plaintiffs, it is apparent 
that the antitrust laws are invoked as a defense against enforcement of obligations, and 
that damages are not sought at all. The provisions of the Clayton Act permitting introduc- 
tion of a prior decree against the defendants are not in such a case properly invoked. 
The pertinent sanction imposed by the antitrust laws, namely the unenforceability of 
violative contracts, is not an element of damages. 


See the Clayton Act annotations, Vol. 1, J 2025.12. 


For the plaintiffs: Benedict Deinard and Melvin H. Siegel, Minneapolis, Minnesota 
(Leonard, Street & Deinard, Minneapolis, of counsel). 


For the defendants: David Shearer, Minneapolis, Minnesota, and Edward A. Sargoy, 
New York City (Shearer, Byard, Trogner & Peters, Minneapolis, and Sargoy & Stein, 
New York City, of counsel). 


Gunnar H. Norpsye, Chief Judge: [Jn 


[Declaratory Judgment Sought] 
full text except for omissions indicated by 


asterisks] The primary purpose of the re- 
quested pre-trial conference was to obtain 
a ruling from this Court as to the appli- 
cability as prima facie evidence in this pro- 
ceeding of the final judgments entered or 
to be entered by the expediting court in 
United States v. Paramount, 166 F. Supp. 323, 
and companion cases. It was held there that 
these defendants had entered into an illegal 
conspiracy to fix minimum admission prices 
in licensing motion picture films. Defend- 
ants urge that the Clayton Act, Section 16, 
Title 15, U. S. C. A., is wholly inapplicable 
to the instant type of suit. 
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Plaintiffs are motion picture exhibitors 
operating theaters in Minneapolis. They are 
seeking in this proceeding a declaratory 
judgment that certain motion picture exhibi- 
tion license agreements made with each of 
these national distributors of copyrighted 
motion picture films are invalid and in viola- 
tion of the anti-trust laws of the United 
States. The claimed invalidity pertains to 
an alleged conspiracy of the eight distribu- 
tor defendants to fix minimum admission 
prices in the license contracts of motion 
picture films. It is alleged that certain 
license agreements from defendants to plain- 
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tiffs are illegal because of such conspiracy, 
and that defendants are asserting or seeking 
to enforce certain claims based upon fraud 
against plaintiffs for alleged shortages in 
gross admission receipts upon which defend- 
ants’ film rentals were based. In addition 
to seeking a determination of the validity 
of the license agreements, plaintiffs seek an 
injunction to restrain defendants from en- 
forcing the agreements against plaintiffs. 


At the outset, it is clear that plaintiffs 
do not contend that there is any continuing 
or threatened conspiracy on the part of these 
defendants to violate the anti-trust laws with 
reference to the price-fixing provisions in 
any license contracts between the parties. 
Such alleged illegal practices ceased in the 
year 1946. Moreover, plaintiffs are not seek- 
ing to recover any damages as such by 
reason of the alleged illegal price fixing. 
This suit under the Federal Declaratory 
Judgments Act was instituted by plaintiffs 
after four of these defendants had instituted 
separate suits for damages based upon tort 
against these plaintiffs for fraudulent mis- 
representation as to box-office receipts de- 
rived from pictures licensed on a percentage 
basis and for damages growing out of volun- 
tary deductions granted by defendants in 
leasing certain percentage and flat rental 
pictures by reason of the alleged fraudulent 
misrepresentations as to box-office receipts, 
and in addition a claim for damages on the 
further ground that defendants were induced 
to grant future licenses to plaintiffs on flat 
rental percentage bases on the basis of 
fraudulent misrepresentations of receipts by 
plaintiffs. Plaintiffs invoke the jurisdiction 
of this Court on the grounds of diversity of 
citizenship and the requisite amount in con- 
troversy. Upon plaintiffs’ institution of the 
present suit against all eight distributors, 
the four defendants who had initiated the 
original proceeding dismissed those four 
suits without prejudice upon stipulation of 
the parties and then the eight defendants 
herein filed counterclaims in the Federal 
Declaratory Judgments suit setting forth 
the same type of claims as were originally 
asserted by the four defendants in their orig- 
inal actions. Plaintiffs deny any misrepre- 
sentation of box-office receipts and assert 
that if any claims do exist for such a wrong- 
doing, they necessarily arise out of and are 
an integral part of the unlawful transactions 
committed by defendants in violation of the 
Sherman Anti-trust Act, the common law, 
and the public policy of the State of Minne- 
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sota, and hence are uneforcible whether 
based in tort or on contract. The Court 
will be required to determine whether any 
or all of these claims which may be estab- 
lished by the defendants are unenforcible 
because of anti-trust violations or other acts 
by defendants. Obviously, it may be expedi- 
ent to determine first whether the decree or 
decrees entered as to price fixing in the suits 
before the expediting court are final, and, 
if so, whether they are prima facie evidence 
of such violations in this proceedings so that 
a lengthy and initial trial in this Court on 
the issue of defendants’ anti-trust violations 
may be avoided. This is the situation, there- 
fore, which was presented to the Court at 
the pre-trial conference, and which presents 
a question as to the applicability herein of 
the Clayton Act, Section 16, Title 15, 
U. S. C. A. This section provides: 


“A final judgment or decree rendered in 
any criminal prosecution or in any suit 
or proceeding in equity brought by or on 
behalf of the United States under the anti- 
trust laws to the effect that a defendant 
has violated said laws shall be prima facie 
evidence against such defendant in any 
suit or proceeding brought by any other 
party against such defendant under said 
laws as to all matters respecting which 
said judgment or decree would be an 
estoppel as between the parties thereto: 
Provided, This section shall not apply to 
consent judgments or decrees entered be- 
fore any testimony has been taken.” 


[Action Not Under Antitrust Laws] 


This section, by its terms, requires that 
the action in which the existing decree is 
sought to be used should be one arising un- 
der the anti-trust laws. In their Federal 
Declaratory Judgments action, plaintiffs in- 
voke the jurisdiction of this Court upon the 
general jurisdiction statute of diversity of 
Citizenship, 26, U.S, Gy AursecmlsoZamlt 
would seem, therefore, that the theory upon 
which plaintiffs invoke the jurisdiction of 
this Court negatives the contention that the 
instant action arises under the anti-trust 
laws as required by 15 U. S. C. A. Sec. 16. 
In any event, it seems clear that in using 
the terms “under the anti-trust laws” and 
“under said laws” in Section 16, Congress 
was referring to actions based upon Sections 
1 to 27 of 15 U. S. C. A., which comprise 
the anti-trust laws, and necessarily intended 
therefore, that private actions in which the 
plaintiff seeks to use a previous decree to 
establish his prima facie case must be pre- 
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dicated either upon Section 15 or Section 26, 
which are the only provisions granting to 
private persons statutory rights of action 
for anti-trust violations. Section 16 does not 
purport to be effective in private actions 
seeking relief based primarliy upon the 
common law. * * * Section 15 and Section 
26 are the statutes which give rights of 
action where damage arises or is anticipated 
from anti-trust violations. And they are 
confined to those situations where damage 
or threatened injury exists. Twin Ports Oil 
Co. v. Pure Oil Co., (8 C. A.) 119 F. 2d 747; 
Clark Oil Co. v. Phillips Petroleum Co., (8 
C. A.) 148 F. 2d 580. No other parts of the 
anti-trust laws are of that nature. Nowhere 
has an intent to broaden the scope of Sec- 
tion 16 appeared. 


[No Recovery for Injury Sought] 


Plaintiffs’ proceeding here cannot be rec- 
ognized as one under Section 15 or Section 
26. Plaintiffs are not seeking in their de- 
claratory judgments any recovery for any 
injury to their business or property by rea- 
son of defendants’ alleged anti-trust viola- 
tions. They make no claim that their business 
or property has been injured by defendants’ 
illegal acts. For aught that appears herein, 
the fixing of minimum admission prices may 
have benefited plaintiffs’ business. Plain- 
tiffs assume to characterize their action as 
one which seeks to protect their rights from 
the exaction of a monopoly admission price, 
but a defense against the collection of the 
purchase price of a monopoly priced com- 
modity is not a right provided by those sec- 
tions of the anti-trust laws. * * * 
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[Relief Sought Not Related to Injury] 


Certainly, there is nothing in the history 
of the Act or language employed in Section 
16 which would justify the view that Con- 
gress intended that this section should be 
utilized by those who not only were not 
damaged by the law violator, but were in- 
tending to utilize the benefits of this section 
in order to obtain a windfall for themselves. 
Sanctions imposed upon violators under 
the anti-trust laws are not granted as an 
element of damages. They are imposed 
regardless of whether the person is injured 
in his business br property by reason of any- 
thing forbidden in the Act. Relief by reason 
of injury to business or property, as such 
terms are used in the Act, does not embrace 
relief by way of sanctions imposed under the 
anti-trust laws. Sanctions as such have no re- 
lation to injuries sustained because of violations 


of the anti-trust laws. 
* KOK 


[Introduction of Decree Not Permitted] 


Summarizing, therefore, I conclude that 
plaintiffs may be able to justify the enforce- 
ment of sanctions against these defendants 
in furtherance of public policy if the relief 
which defendants seek in tort by way of 
damages for fraudulent under-reporting of 
gross receipts is an integral part of a con- 
spiracy to violate the anti-trust laws, but 
such an attack on the right to recover is 
not a suit for damages growing out of an 
injury to plaintiffs’ business or property. 
Nor is it an equitable proceeding against 
threatened loss or damages by violators of 
the anti-trust laws. My conclusion, there- 
fore, is that Section 16, Title 15, U. S.C. A., 
is not applicable to the present proceeding. 


[] 62,674] L.L. Moore, d/b/a Moore’s Bakery v. Mead Service Co. and Mead’s Fine 


Bread Co. 


In the United States Court of Appeals for the Tenth Circuit. 


4055. July 28, 1950. 


May Term, 1950. No. 


Appeal from the United States District Court for the District of New Mexico. 


Affirmed. 


Clayton Antitrust Act 


t Treble Damage Actions—Price Discrimination as Weapon Against Monopolistic Com- 
bination—Recovery by Party to Original Conspiracy.—A baker who is a member of a 
conspiracy to exclude from retail stores all bread products of a competitor cannot recover 


treble damages for the injury sustained by 


him when the competitor, in order to keep his 


retailers, reduces the price of his bread in that one city and thereby violates the price- 
discrimination provisions of the Robinson-Patman Act, The treble-damage provisions of 
the Clayton Act are available to any person who is injured in his business by the conduct 
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of another which also injures the public. 
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But where the injury complained of by the 


plaintiff is caused by activities which were originally occasioned by his own wrongdoing, 
it cannot be said that his injury is the result of the actions which also injured the public, 
since, as to his own injury, the cause is partly his own misconduct. 


See the Clayton Act annotations, Vol. 1, J 2024.19. 


For the plaintiff: Dee C. Blythe. 


For the defendants: Edward W. Napier (Howard F. Houk with him on the brief). 


Before Puittips, Chief Judge, and Murrau and Pickett, Circuit Judges. 


PICKETT, Circuit Judge: The plaintiff 
brought this action to recover statutory 
treble damages alleged to have been in- 
curred by reason of defendants’ violation of 
the Clayton Act as amended by the Robinson- 
Patman Price Discrimination Act of 1936 
CPUs. GC. AL oa), PAL the conclusion 
of plaintiff's evidence, the trial court dis- 
missed the complaint and entered judgment 
for the defendants. This appeal is from that 
judgment. 


[Prices Lowered to Defeat Combination] 


The plaintiff operated the only bakery in 
the town of Santa Rosa, New Mexico. At 
the same time the defendant, Mead’s Fine 
Bread Company, a corporation, had a simi- 
lar business in Clovis, New Mexico, and 
was selling its product in Santa Rosa through 
substantially the same outlets as the plain- 
tiff. It had other outlets across the state 
line in Texas. The plaintiff concluded that 
there was insufficient business in Santa Rosa 
to maintain his bakery there and decided to 
move to another city. A group of business 
men, desiring to keep the plaintiff and his 
business in their city, inquired of him what 
would be necessary to prevent the move. 
The plaintiff advised them that he would 
retain his bakery there provided the retail 
outlets of that city would purchase bread 
only from him. All of the retail outlets 
except one small retailer signed a petition 
wherein it was agreed that they would not 
purchase bread from anyone except the 
plaintiff. The plaintiff took no part in the 
circulation of the petition, but he had knowl- 
edge of it and expressed a willingness to 
accept its benefits. It was obtained to meet 
his requirements for remaining in Santa 
Rosa. The plaintiff met with the retailers 
and it was determined that the agreement 
was to become effective on September 3, 
1948. At that time sliced white bread was 
selling at 14 cents per one pound loaf and 
21 cents per one and one-half pound loaf. 


ares Ue Sa Cr Awd et seq: 
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On the date that the agreement was to go 
into effect, the defendants reduced the price 
of their bread in Santa Rosa, and at no 
other place, to 7 cents for the one pound 
loaf and 11 cents for the one and one-half 
pound loaf. As a result of the reduction 
most of the retailers resumed the sale of 
defendants’ bread. Plaintiff contends that 
this reduction in Santa Rosa only was a 
price discrimination prohibited by 13 (a) 
of the aforesaid Act and that he was dam- 
aged thereby. 

The declared policy of the Sherman Anti- 
Trust Act and the Clayton Act as amended 
by the Robinson-Patman Act,’ is to prevent 
monopolies and the stifling of competition. 
Section 14 makes it unlawful for any person 
engaged in interstate commerce to “make 
a sale or contract for sale of goods * * * 
on the condition, agreement, or understand- 
ing that the lessee or purchaser thereof 
shall not use or deal in the goods * * * of 
a competitor or competitors of the lessor or 
seller, where the effect of such lease, sale, 
or contract for sale or such condition, agree- 
ment, or understanding may be to substan- 
tially lessen competition or tend to create 
a monopoly in any line of commerce.” 
Here the admitted purpose of the agree- 
ment between the retailers was to eliminate 
all competition for the sale of bread in 
Santa Rosa and give to the plaintiff a com- 
plete monopoly in that business there. Had 
the plaintiff been engaged in interstate com- 
merce, the combination would have been 
in violation of the foregoing section. The 
New Mexico statute declares illegal all con- 
tracts and combinations between individuals, 
associations or corporations “having for its 
object or which shall operate to restrict 
trade or commerce or control the quantity, 
price or exchange of any article of manu- 
facture” and provides a criminal penalty for 
those who shall monopolize or attempt to 
monopolize or combine or conspire with 
other persons to monopolize any part of the 
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trade or commerce of the State of New 
Mexico (New Mexico Statutes 1941, 51-1101, 
1102). Clearly the boycott of the defend- 
ants restricts free competition and restrains 


trade. It is against the declared policy of 
the United States. U. S. v. Griffith, 334 
U. S. 100, 107. It is in violation of the 


statutes of New Mexico, State v. Gurley, 
25 N. M. 233, 180 Pac. 288, 290; 36 Am. Jur., 
Sec. 502. Admittedly the action of the plain- 
tiff and the retailers brought on the price 
reductions complained of. 


[Injury Results from Own Actions] 


The anti-trust statutes were enacted to 
protect the public by promoting free com- 
petition and preventing undue restriction of 
trade and commerce by price discrimination. 
Maltz v. Sax, 7 Cir., 134 F. 2d 2, 4, certio- 
rari denied 319 U. S. 772; Northwestern O1l 
Co. v. Socony-Vacuum Oil Co., 7 Cir., 138 
F. 2d 967, 970; Thomson Mfg. Co. v. Federal 
Trade Commission, 1 Cir., 150 F. 2d 952, 
certiorari denied 326 U. S. 776. The Act, 
15 U.S. C. A. 15, provides that one injured 
in his business or property by reason of 
anything forbidden in the anti-trust laws 
may sue and recover three fold the damages 
sustained. The obvious purpose of Sec. 15 
was to broaden the scope of relief under 
the Act and to supplement the enforcement 
agencies. U. S. v. National City Lines, 334 
U. S. 573, 581; Maltz v. Sax, supra. Here 
plaintiff's alleged damages were the direct 
result of an unlawful combination designed 
to stifle competition and create a monopoly, 
the very thing which the Act seeks to pre- 
vent. Plaintiff was a party to this com- 
bination. 


Assuming that the defendants were in 
violation of the price discrimination Act, 
we held that the plaintiff having partici- 
pated in an illegal undertaking which re- 
sulted in his alleged damages he cannot 
recover.” This is not so much the applica- 
tion of the equitable doctrine of “unclean 
hands” as it is a holding that the plaintiff 
was actually in pari delicto. 


Unterstate Commerce Not Clearly Involved] 


Although it is not necessary to a decision 
in the case, a consideration of the record 
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indicates that it 1s extremely doubtful whether 
the discriminations complained of come within 
the provisions of the Robinson-Patman Act. 
The parties to the action were manufactur- 
ers of bread in New Mexico and the dis- 
crimination took place within that state. 
The only interstate features were that the 
defendants made some sales in Texas which 
were unaffected by the discriminations. It 
seems clear that we have nothing more than 
a local price cutting war having no affect 
or impact upon interstate commerce and 
placing no burden upon the same. The sub- 
ject is fully discussed by the Fifth Circuit 
in Atlantic Co. v. Citizens Ice and Cold Stor- 
age Co., 178 F. 2d 453, certiorari denied May 
8, 1950. See also Trade Commission v. Bunte 
Bros., 312 U. S. 349; Higgins v. Carr Bros. 
Co., 317 U. S. 572; Lewis v. Shell Oil Co. 
Ill., 50 Fed. Supp. 547. 


Judgment is AFFIRMED. 


[Concurring Opinion] 


Mourrau, specially concurring: I concur 
in the affirmance of the trial court’s judg- 
ment solely on the ground that the harm, of 
which appellant complains, was brought 
about by his own illegal acts, or those to 
which he was privy. While I cannot agree 
that, strictly speaking, appellant was in pari 
delicto, I do not believe that the aims and 
purposes of the anti trust laws, and particu- 
larly Section 15, would be served by allow- 
ing him to benefit by his own wrong. 


[Policy of Laws to Protect Public] 


If the acts complained of constitute an 
actionable wrong under the anti trust laws, 
it is in the nature of a public wrong, private 
redress for which is granted under Section 
15 only as an aid to the enforcement of the 
public policy embodied in the Act. The 
private remedy granted under Section 15 is 
not exclusive, it is only anacillary. The 
Primary responsibility for the enforcement 
of the Act is committed to the Government, 
through its delegated agencies. The Fed- 
eral Trade Commission is empowered to 
initiate appropriate proceedings under Sec- 
tion 11 of the Clayton Act, 15 U. S.C. A. 
21, and expeditiously grant cease and desist 
orders enforceable in the courts; the United 


* Morton Salt Co. v. G. 8. Suppiger Co., 314 
U. S. 488, 492; Keystone Co. v, Excavator Co., 
290 U. S. 240, 245; Continental Wall Paper Co. 
v. Voight & Sons, 212 U. S. 227, 261; McMullen 
v. Hoffman, 174 U. S. 639, 654; Embry v. Jemi- 
son, 131 U. S. 336, 349; Higgins v. McCrea, 
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116 U. S. 671, 686; Standard Oil Co. v. Clark, 
2 Cir. 163 F. 2d 917, 926; Ring v. Spina, 2 Cir. 
148 F. 2d 647, 653; Northwestern Oil Co. v. 
Socony-Vacuum Oil Co. supra; Maltz v. Sax, 
supra; Levy v. Kansas City, Kan., 8 Cir., 168 
Fed. 524. 
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States Attorney, with jurisdiction where the 
wrong occurred, is empowered to invoke 
the injunctive processes of the courts for 
both temporary and permanent relief under 
Section 15 of the Clayton Act, 15 U.S.C. A. 
25; or, he may invoke the criminal penal- 
ties under Section 13a of the Clayton Act, 
15 U. S. C. A. 21, as amended by Section 3 
of the Robinson-Patman Act, 49 Stat. 1528. 
See Corn Products Co. v. Federal Trade Com- 
mission, 324 U. S. 726. In all events, the re- 
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dress is for the benefit of the public, which 
is wronged—not he who initiated it. 
Having decided that this suit is not main- 
tainable by the appellant, I deem it un- 
necessary and inappropriate to decide the 
question whether the acts complained of 
may be said to be in the course of, and 
affect interstate commerce within the mean- 
ing of Section 13 (a). On that question I 
reserve my judgment for another day. 


[f 62,675] American Federation of Tobacco-Growers, Inc., t/a Growers Co-operative 


Warehouse v. Jack L. Neal, et al. 


In the United States Court of Appeals for the Fourth Circuit. No. 6062. July 29, 1950. 
Appeal from the United States District Court for the Western District of Virginia, at 


Danville. Reversed and remanded. 


Sherman Antitrust Act 


Suppression of Competition—Exclusion from Association Membership—Reasonable- 
ness of Foreclosure from Market.—Refusal to allocate selling time to a new tobacco ware- 
house, when tobacco buyers are already in the habit of respecting the selling time alloca- 
tions set by the tobacco warehouse association, as a result of which buyers do not attend 
auctions at the new warehouse, is an exclusion of the new competitor which is not justified 
by arguments on the restrictions of the association’s charter or that the new warehouse is 
already endowed with the advantages of lower taxes and lower building costs. The actions 
of a voluntary association yvhich has such recognition that refusal to accept new members 
is tantamount to exclusion from the market are not any less a restraint of commerce merely 
because the excluded competitor is still free to compete on the outside. Whether such 
actions have the effect of restraining commerce unreasonably is a question which need not 
be considered, since any exclusion of a competitor from any substantial market is unreason- 
able and illegal as a matter of course. 


See the Sherman Act annotations, Vol. 1, J 1021.251, 1220.154, 1230.151. 


For the plaintiff: T. Ryland Dodson and George E. Allen (Fowler & Dodson, and 
Allen, Allen & Allen on the brief). 


For the defendants: C. Stuart Wheatley (Garrett & Wheatley on the brief). 
Before PARKER, SOPER and Dosig, Circuit Judges. 


ciation which constitutes a tobacco board of 
trade and as such controls the selling of 
tobacco on the Danville market, and indi- 
vidual tobacco warehousemen of Danville 
who are members of the executive com- 
mittee of the Danville Tobacco Association. 
A number of tobacco buyers were originally 
named as defendants, but they were dis- 
missed from the case prior to the summary 
judgment and relief is no longer asked’ 
against them. 


Parker, Circuit Judge: This is an appeal 
from a summary judgment for defendants 
in a suit to obtain an injunction and recover 
damages under the Sherman Anti-Trust 
Act, 15 U. S.C. A. 1 et seg., and the statute 
to prevent discrimination against farmers 
Cooperative Associations, 15 U. S. C. A. 
431-435. Plaintiff is the American Federa- 
tion of Tobacco Growers, a farmers co- 
operative association, incorporated under 
the laws of Virginia, trading as Growers 
Cooperative Warehouse, and owning a 


tobacco warehouse just outside the corpo- [Auctions Regulated by Association] 


Danville, Virginia, is one of the largest 


rate limits of Danville, Virginia. The de- 
fendants now in the case are the Danville 
Tobacco Association, an incorporated asso- 
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markets in the bright tobacco belt. The 
total sales of tobacco there in the year pre- 
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ceding the institution of this action were 
around 58,000,000 pounds having a value of 
approximately $29,000,000. There are a num- 
ber of tobacco warehouses in the city to 
which farmers bring their tobacco from the 
surrounding territory; and in these ware- 
houses it is sold at auction. The Board of 
Governors of the bright Belt Warehouse- 
men’s Association has prescribed rules and 
regulations governing auction sales through- 
out the bright tobacco belt; and among these 
are regulations to the effect that the sales 
shall be held for only five and one-half 
hours per day, that the number of baskets 
of tobacco which may be sold per hour shall 
not exceed 400 and that not more than 300 
pounds of tobacco may be sold in one 
basket. The bidders at the sales are repre- 
sentatives of the tobacco manufacturing 
companies and independent buyers or specu- 
lators. The presence of a group of buyers 
representing the principal manufacturing 
companies is necessary for the holding of a 
satisfactory auction sale; and, as it is not 
possible under the regulations for a buyer 
to bid on more than 2200 baskets per day, 
it is necessary for each of the companies to 
have a number of buyers at a large market 
like Danville. There were buying on that 
market at the time of the institution of this 
suit four sets of buyers représenting the 
leading tobacco manufacturing companies 
of the country. 


[Allocation of Selling Time] 


The market in Danville is controlled by 
the Danville Tobacco Association, which is 
a corporation created by the General As- 
sembly of Virginia in the year 1887 “for the 
purpose of encouraging, promoting and 
regulating the sales of leaf tobacco and trade 
therein in the town of Danville.” Its mem- 
bership is composed of tobacco warehouse- 
men who operate warehouses in Danville 
and tobacco buyers who buy in the Danville 
market. It is governed by an executive com- 
mittee of twelve persons, who fix the rates 
charged by the warehouses, which are uni- 
form, apportion the selling time among the 
warehouses, pass upon applications for mem- 
bership in the association and generally con- 
trol and regulate the Danville market. Of 
supreme importance to every warehouseman 
is the allotment of selling time, since the 
allotment made by the association is re- 
spected by the buyers and it is not practical 
to conduct auction sales except in accord- 
ance with the allotment. 
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[Plaintiff Refused Allocation] 


Plaintiff, a tobacco farmers cooperative, 
built a tobacco warehouse in the year 1949, 
just outside the corporate limits of Danville, 
at a strategic location on a public highway, 
just across the Dan River and not more 
than a quarter of a mile distant from the 
warehouse of one of the members of the 
association. Application was made for mem- 
bership in the association and an allotment 
of selling time; but both were refused by 
the executive committee. No reason was 
given for the refusal except that plaintiff’s 
warehouse was outside the city limits and 
that the association for that reason could 
not admit it to membership and had no 
power to allot selling time to it. It is ad- 
mitted that, with the four sets of buyers 
who were operating, sufficient selling time 
was available to permit an allotment to 
plaintiff without depriving other warehouse- 
men of the selling time necessary to their 
operations. Plaintiff attempted to function 
independently but was unable to do so, since 
it was impossible to have a set of buyers 
furnished by the competing tobacco com- 
panies to buy in plaintiff’s warehouse alone 
and the farmer customers were not willing 
to have their tobacco sold at an auction 
where these companies were not represented. 
One sale was held on September 12, 1949, 
where buyers representing two companies 
were present; but the results were so un- 
satisfactory that no further sales were at- 
tempted. The result of the action of the 
association in refusing to allot selling time 
to plaintiff, therefore, was to exclude it com- 
pletely from the Danville market. 

Plaintiff filed suit alleging that the action 
of the association was violative of the pro- 
visions of the Sherman Anti-Trust Act and 
that, since such action was motivated by 
the fact that plaintiff was a farmers co- 
operative association, it was violative, also, 
of the statute forbidding discrimination 
against such associations. The facts were 
developed by depositions; and the District 
Judge entered summary judgment for de- 
fendants on the theory that, although a re- 
straint of trade was shown, it was not an 
unreasonable restraint in view of the fact 
that warehousemen within the City of Dan- 
ville were burdened by higher real estate 
values and higher building costs than ware- 
housemen outside the city and were subject 
to certain taxes to which the latter were 
not subject, and that defendants had done 
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nothing to prevent plaintiff's proceeding in- 
dependently if it was able to do so. We 
think that this was erroneous, that an un- 
reasonable restraint of trade was clearly 
shown and that there was sufficient evidence 
on the issue as to discrimination against a 
farmers cooperative, in view of the fact that 
the reason given by defendants for exclud- 
ing plaintiff from the market was so un- 
substantial as to justify a conclusion that it 
was a mere pretext. 


[Exercise of Power to Exclude] 


There can be no question but that, by 
their control of the allotment of selling time, 
defendants had it within their power to ex- 
clude plaintiff from the Danville market or 
that plaintiff was excluded therefrofm and 
eliminated as a competitor as a result of 
their exercising the power. The reason given 
by defendants for their action, i. e., that they 
were not allowed by their charter to admit 
to membership warehouses not within the 
corporate limits of Danville or to exercise 
any sort of regulation over warehouses be- 
yond those limits, will not stand analysis. 
The act incorporating the tobacco board of 
trade had reference, of course, not to the 
corporate limits of Danville but to the to- 
bacco market which was growing up at that 
place, a market in which tobacco was sold 
from all the surrounding country. It was to 
the regulation of this market that the act 
creating the Board of trade was addressed; 
and it passes the bounds of all reason that 
the legislature could have intended that such 
a board of trade should limit its functions 
to the corporate limits of the city and dis- 
criminate against tobacco warehouses out- 
side those limits, merely because they 
happened to be outside boundaries which 
had no relation to the market and which 
were subject to change from time to time. 
We note that the learned trial judge did not 
base his decision upon such reason, but upon 
the fact that taxes and building costs were 
higher in the city than outside and that 
defendants had done nothing to prevent 
plaintiff operating its warehouse as it might 
see fit. 

[Exclusion Not Justified] 


We do not think, however, that the rea- 
sons given by the judge support the judg- 
ment for defendants. To say that a board 
of trade whose members have monopolistic 
control of a market may exclude an out- 
sider who wishes to compete therein merely 
because he has an advantage in taxes or 
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construction costs is to advance a proposi- 
tion that has no support in any decision with 
which we are familiar, and none has been 
cited in support of it. Persons trading in 
and controlling a market, who have a heavy 
expense because they operate in an expen- 
sive building, would certainly not be justi- 
fied gon that account in excluding from 
competition a prospective competitor who 
was not burdened by such an expense; but 
there would be just as much reason in this 
as in permitting them to exclude him be- 
cause his warehouse or factory was not sub- 
ject to city costs and taxes. A restraint of 
trade involving the elimination of a competi- 
tor is to be deemed reasonable or unreason- 
able on the basis of matters affecting the 
trade itself, not on the relative cost of doing 
business of the persons engaged in competi- 
tion. One of the great values of competition 
is that it encourages those who compete to 
reduce costs and lower prices and thus pass 
on the saving to the public; and the bane of 
monopoly is that it perpetuates high costs 
and uneconomic practice at the expense of 
the public. 


[Freedom to Compete Illusory] 


It is argued that defendants do not exert 
a monopolistic control of the market be- 
cause plaintiff is at liberty to conduct inde- 
pendent sales in its warehouse notwithstanding 
their refusal to allot it selling time; but this 
ignores the realities of the situation. Under 
the system of market control which defend- 
ants have built up, allotment of selling time 
is a prerequisite to doing business in the 
market; and, having set up the market in 
this way, defendants may not be heard to 
say that they have not established a monopoly 
merely because they do not interfere with 
an outside warehouse if it can shift for 
itself. It was just this sort of manipulation, 
involving the control of markets and the 
stifling of competition, that the Sherman 
Act was intended to prevent. As was well 
said by Judge Learned Hand in United 
States v. Associated Press, 52 F. Supp. 362, 
369 : 

“If a combination effectively excludes, 
or tries to exclude, outsiders from the 
business altogether, it is a monopoly, or 
an incipient monopoly, and it is uncondi- 
tionally unlawful. Addyston Pipe & Steel 
Co. v. United States, 175 U. S. 211, 20 
S. Ct. 96, 44 L. Ed. 136; Montague & Co. 
v. Lowry, 193 U. S. 38, 24 S. Ct. 307, 48 
L. Ed. 608; Fashion Originators’ Guild v. 
Federal Trade Commission, 312 U. S. 457, 
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668, 61 S. Ct. 703, 85 L. Ed. 949; American 
Medical Ass'n v. United States, 317 U. S. 
919, 63S. Ct. 326,.87 IL. Ed, —, Thatris 
indeed the standard type of an illicit com- 
bination.” 


The Associated Press case, from which we 
have just quoted and which was affirmed 
by the Supreme Court 326 U. S. 1 is digectly 
in point here. That case like this involved 
voluntary association which resulted in such 
control of the distribution of news that a 
newspaper not admitted to membership was 
greatly handicapped, although there was 
nothing to prevent its proceeding independ- 
ently if able to do so. In holding a violation 
of the statute to have been shown, the Su- 
preme Court said that ‘“‘The Sherman Act 
was specifically intended to prohibit inde- 
pendent businesses from becoming ‘asso- 
cjates’ in a common plan which is bound to 
reduce their competitor’s opportunity to buy 
or sell the things in which the groups com- 
pete.” And the Court later used the follow- 
ing significant language: 

“The restraints on trade in news here 
were no less than those held to fall within 
the ban of the Sherman Act with refer- 
ence to combinations to restrain trade 
outlets in the sale of titles, Montague & 
Co. v. Lowry, 193 U. S. 38; or enameled 
ironware, Standard Sanitary Mfg. Co. v. 
United States, 226 U.S. 20, 48-49; or lum- 
ber, Eastern States Lumber Dealers’ Assn. 
uv. United States, 234 U. S. 600, 611; or 
women’s clothes, Fashion Originators’ 
Guild v. Federal Trade Commission, supra; 
or motion pictures, United States v. Cres- 
cent Amusement Co., 323 U. S. 173. Here 
as in the Fashion Originators’ Guild case, 
supra, 465, ‘the combination is in reality 
an extra-governmental agency, which pre- 
scribes rules for the regulation and restraint 
of interstate commerce, and_ provides 
extra-judicial tribunals for determination 
and punishment of violations, and thus 
“trenches upon the power of the national 
legislature and violates the statute.” Ad- 
dyston Pipe & Steel Co. v. United States, 
VAs) Wasa Alli, we 


[Exclusion Always Unreasonable] 


As to the contention that the restraint of 
trade here involved was a reasonable one, 
it is a sufficient answer that the effect of the 
action of the defendants was to exclude a 
competitor from a substantial market in in- 
terstate commerce; and it is well settled 
that such exclusion is unreasonable per se. 
“The purpose of the anti-trust laws—an in- 
tendment to secure equality of opportunity 
—is thwarted if group-power is utilized to 
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eliminate a competitor who is equipped to 
compete.” William Goldman Theatres v. 
Loew’s, Inc., 3 Cir. 150 F. 2d 738, 743. “Not 
only is price fixing unreasonable, fer se, 
* * * but it is also unreasonable per se to 
foreclose competitors from any substantial 
market.” International Salt Co. v. Umited 
States, 332 U. S. 392, 396; Fashion Origina- 
tors Guild v. Federal Trade Com’n, 2 Cir. 114 
F. 2d 80, aff. 312 U. S. 457. “The anti-trust 
laws are as much violated by the prevention 
of competition as by its destruction * * *. 
It follows a fortior: that the use of monopoly 
power, however lawfully acquired; to fore- 
close competition, to gain a competitive ad- 
vantage, or to destroy a competitor is 
unlawful.” United States v. Griffith, 334 U. S. 
100, 107. See also Fashion Originators Guild 
v, Federal Trade Com’n, 312 U. S. 457; Amer- 
ican Medical Ass’n v. United States, 317 U. S. 
519. 


In the case of United States v. Crescent 
Amusement Co., 323 U. S. 173, it appeared 
that a combination of exhibitors of moving 
pictures had used its buying power to elimi- 
nate competitors. In condemning this as a 
violation of the anti-trust act the Supreme 
Court said, “Action by a combination of 
exhibitors to obtain an agreement with a 
distributor whereby commerce with a com- 
peting exhibitor is suppressed or restrained 
is a conspiracy in restraint of trade and a 
conspiracy to monopolize a part of the trade 
or commerce among the States, each of 
which is prohibited by the Sherman Act.” 
The same can certainly be said of tobacco 
warehousemen who use their organization 
into a board of trade to monopolize the time 
of the tobacco buyers alloted to the market 
and thus to exclude another warehouseman 
from competing on the market with them. 
No one would question this conclusion, we 
think, if all the tobacco at Danville were 
sold in one place and defendants had used 
their power to prevent the buyers from bid- 
ding on plaintiff’s tobacco. We do not see 
that the question is different because the 
tobacco is sold in different warehouses and 
plaintiff's warehouse happens to be outside 
the city limits. 


[Violation Found] 


For the reason stated, we are of Opinion 
that what defendants have done is a viola- 
tion of the Sherman Act and that plaintiff 
is entitled to relief under that statute. We 
think, also, that summary judgment for de- 
fendant is not warranted on the claim made 
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under the statute forbidding discrimination 
against farmers cooperative associations. The 
fact that the defendants’ warehouses charge 
a uniform commission for their services and 
that the plan of the cooperatives gives profits 
derived from operation to members, coupled 
with the flimsy nature of the reason given 
by defendants for excluding plaintiff from 
participation in the tobacca market, is suf- 
ficient to raise a substantial question as to 
whether there was not present in the case 
the discrimination which the latter statute 
forbids. Since we are of opinion that the 
Sherman Act has been violated, however, 
and all the relief which plaintiff seeks may 
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be obtained under that statute, it will prob- 
ably not be necessary to deal further with 
questions arising under the statute forbid- 
ding discrimination against farmers coop- 
eratives. 

[Judgment Reversed] 


The judgment appealed from will be re- 
versed and the case will be remanded to the 
court below with direction to grant plain- 
tiff injunctive relief against violation of the 
statute and determine the issue of damages in 
accordance with the proper practice appli- 
cable in such cases. 


Reversed and Remanded. 


[] 62,676] Rochette & Parzini Corp. v. Joseph Campo. etc., et al. 
In the Court of Appeals of the State of New York. July 11, 1950. 


Appeal from a judgment in favor of defendants-respondents, entered December 12, 


1949, upon an order of the Appellate Division of the Supreme Court in the first judicial 
department. Reversed. 
New York Antitrust Act 


Labor Unions—Labor Not a Commodity—Use of Lawful Labor Monopoly as Instru- 
ment to Interfere with Right to Do Business.—The refusal of a labor union to supply labor 
to a construction company after classifying it as a sub-contractor and deciding not to 
supply labor to sub-contractors, is a lawful action since labor is not a commodity within 
the meaning of the antitrust laws. A labor union, however, commits an unlawful act when 
it does not stop at withholding labor but goes further and encourages and coerces other 
laborers not to work for a company. The right to carry on a business is a thing of value, 


and the interference with that right without just cause is unlawful. 
See the State Laws annotations, Vol. 2, J 8615.20. 
For the plaintiff: Sidney O. Raphael, Francis X. Conlon and Herbert Lasky. 


For the defendants: 


Herbert S. Thatcher and Arthur R. Hohmann. 


Reversing a decision of the Supreme Court Appellate Division for the First Depart- 
ment, reported in 1948-1949 TRADE CASEs at {[ 62,530. 


[Statement of Case] 


LoucHraN, Ch. J.: The action is one for 
an injunction. The defendant union is a 
voluntary unincorporated association. It is 
sued in the name of its president pursuant 
to section 13 of the General Associations 
Law and is now the only party defendant. 
The plaintiff, a domestic corporation, is the 
appellant here. No “labor dispute” is in- 
volved. (See Opera on Tour, Inc. v. Weber, 
285 N. Y. 348, 357.) For the sake of clarity 
we divide the case into two branches. 


[Union Rebuffs Bargaining Efforts] 


(1) The defendant union controls within 
the metropolitan area of greater New York 
the supply of union labor that performs ex- 
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terior work on all types of stone except 
granite. There was a time when the de- 
fendant union accorded collective bargain- 
ing rights to the plaintiff, a contractor 
engaged in the sculpture of stone. But since 
1946 all attempts of the plaintiff to enter 
into a collective bargaining agreement with 
the defendant union have been rebuffed. 
The facts just stated are admitted in the 
pleadings. 

At Special Term the court made findings 
which in its memorandum opinion are sum- 
marized as follows: 

“The evidence shows that the defendant 
union is comprised of approximately thirty 
to thirty-five members, which constitute all 
of the available manpower in the entire in- 
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dustry, and enjoys a monopoly in the supply 
of labor in the metropolitan area. 

“Defendant’s refusal to furnish labor or 
manpower to plaintiff is based on its own 
defined contention that the prices were get- 
ting too cheap in the industry and that the 
defendant union would refuse to furnish 
labor to subcontractors, and the [defend- 
ant union] classified plaintiff as subcon- 
tractor, in direct contradiction to the evidence 
as furnished by plaintiff * * *, 

“Plaintiff has sustained the burden of 
proof in establishing its case and the defend- 
ant offered no evidence to controvert any 
of the plaintiff's testimony, and from the 
evidence it is-clear that the acts of defend- 
ant constituted a violation of section 340 
of the General Business Law and that plain- 
tiff is entitled to the relief sought in the 
complaint.” 

Accordingly the injunction prayed for— 
a prohibition against interference by the de- 
fendant with the business of the plaintiff 
—was granted. On appeal by the plaintiff, 
however, the judgment was reversed on the 
law and the facts and the complaint dis- 
missed by the Appellate Division. From 
that judgment of reversal and dismissal, the 
plaintiff appealed to us. 


[Union’s Immunity from Anti-Trust Laws] 


The above findings of Special Term can 
have no legal effect. For the antimonopoly 
provisions of section 340 of the General 
Business Law are by that section made 
wholly inapplicable to the formation or ac- 
tivities of a bona fide labor union (People 
uv. Gassman, 295 N. Y. 254). Here the thirty 
or thirty-five members of the defendant 
union are charged by the above findings of 
the Special Term with nothing more than 
a refusal to work for the plaintiff. This 
choice was of course only an exercise by 
them of a legal right and, that being so, no 
cause of action against the defendant union 
arose therefrom. Thus the conclusion at 
which the Special Term arrived on the 
strength of the above findings—the conclu- 
sion that the defendant union enjoyed a 
monopoly in supplying labor—was wholly 
inadmissible in point of law: and, we take 
it, the Appellate Division so held, since that 
court cited Hunt v. Crumboch (325 U. S. 
821). 


[Conduct Constituting Unlawful Interference] 


(2) We pass now to the second branch of 
the case. Special Term also found: (a) The 
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defendant union “coerced workers, who are 
not affiliated with the defendant union but 
affiliated with other unions who are in turn 
affiliated with the American Federation of 
Labor, to refuse to work for the plaintiff 
and attempted to blacklist such employees 
who purported to work for the plaintiff 
* * * and that as a result of such threats 
and coercion such employees desisted from 
working for the plaintiff * * *.’ (b) The 
defendant union “circulated statements * * * 
that the plaintiff is a non-union stone carv- 
ing contractor and is incapable of per- 
forming any contracts * * * because of its 
inability to receive any men or execute 
any agreement involving stone carving.” 

The above findings (a) and (b) impute 
to the defendant union a course of conduct 
that was calculated to destroy the plaintiff’s 
business. The right of the plaintiff to carry 
on that business was a thing of value. If 
the defendant union interefered with that 
right without just cause its action was un- 
lawful (Dorchy v. Kansas, 272 U. S. 306, 
311). 


[Failure of Appellate Court to Specify 
Its Findings] 


Nevertheless, though findings (a) and 
(b), in our judgment, have a degree of sup- 
port in the record, we cannot now direct 
judgment in accordance therewith. For the 
order entered herein by the Appellate Divi- 
sion—while it declares a reversal of the 
judgment of Special Term upon the law and 
the facts—fails to specify the findings of 
fact that were reversed or modified or to 
make any new findings. In that state of 
the record, we must presume that the Apel- 
late Division did not pass upon the ques- 
tions of fact involved and, that being so, 
We are in no position to dispose finally of 
this second branch of the controversy (Civ. 
Prac. Act, § 602). 


[Injunction Refused] 


The judgment of the Appellate Division 
should be reversed, without costs, and the 
action remitted to that court for such dis- 
position of the questions of facts as it may 
deem necessary or appropriate. 


[Dissenting Opinion] 


DeEsmonp, J. (dissenting): I agree with 
the Chief Judge that the first group of Spe- 
cial Term findings (set out in the first three 
paragraphs of the Chief Judge’s opinion) 
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cannot possibly be a basis for any judg- 
ment against this union. But I think that 
the second group of findings, as to alleged 
coercion, blacklisting and false statements 
about plaintiff, are equally ineffectual as 
such a basis. Against the background of the 
testimony here, those findings can mean no 
more than that the union, having for a law- 
ful reason refused to supply stone carvers 
to plaintiff, made that fact known to other 
contractors and to other unions, and told its 
own members that they would cease to be 
members if they should take employment 
with plaintiff. (If the findings mean more 
than that, they are not supported by evi- 
dence.) Wise or unwise, just or unjust, 
this was legitimate union activity, under all 
the authorities (People v. Gassman, 295 N. Y. 
254; Hunt v. Crumboch, 325 U. S. 821; Civ. 
Prac. Act., §876-a; General Business Law, 
§ 340). Defendarit Campo, called as plain- 
tiff’s witness, testified without contradiction 
that the union had passed a resolution that 
its members would “work for any builder, 
all cut stone contractors, all sculptors that 
are commissioned by the owners or the 
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architects” but would not “work for any 
sub-contractors” and that the union, on the 
information it had, considered plaintiff to 
be a subcontractor. There is no evidence 
and no finding that the union’s refusal to do 
business with plaintiff was for any other 
cause, or that the union was interfering 
with plaintiff's rights, maliciously, or with- 
out cause or for evil purposes. ‘Thus, the 
record establishes that that union’s con- 
certed activity was reasonably related to its 
legitimate interests, and so was lawful (see 
4 Restatement, Torts, pp. 49, 57, 60, 62, 63, 
97, 121, 122 et seq., cited in appellant’s brief 
here: see, also, Dorchy v, Kansas, 272 UV. S. 
306; Opera-on-Tour, Inc., v. Weber, 285-N. Y. 
348; American Guild v, Petrillo, 286 N. Y. 
BBS HEBD. 

The judgment should be affirmed, with 
costs. 

Lewis, Conway, Dye and Futp, JJ., con- 
cur with Loucuran, Ch. J.; DESMOND, J., 
dissents in opinion in which FRoEssEL, J., 
concurs. 


Judgment reversed, etc. 


[7 62,677] W. F. Perkins v. Kir.g Soopers, Inc. 


In the Colorado Supreme Court. 


No. 16372. July 29, 1950. 


Error to the District Court of the City and County of Denver. Affirmed. 


Colorado Unfair Practices Act 


Sales Below Cost—Intent a Separate Element of Offense—Intent to Injure Not Pre- 
sumed From Prima Facie Showing.—Although a statute may state that proof of certain 
facts shall be prima facie evidence of sales below cost, such a statute cannot also be 
interpreted as meaning that an intent to injure competitors by such selling is likewise 
indicated by such facts. 


The act which is offensive to the unfair practices statute is not the mere selling of an 
article below cost, but the selling below cost with the intent to injure competitors. Intent 
is a separate essential of the prohibited act. The outlawing of all sales below cost, 
regardless of intent, would be unconstitutional. 


A statute which permits certain showings of fact to be prima facie evidence of other 
facts, and allows a defendant to rebut the prima facie evidence by interposing defenses 
within a limited range is in reality a statute fixing presumptions which are conclusive, 
against which no arguments are available if not chosen from those allowed by the statute. 
And a statute which declares the showing of one fact to be conclusive proof of another is 
an unconstitutional statute, unless the very nature of the acts indicates that one necessarily 
follows from the other. In the situations not excepted in the sales-below-cost statute, 
intent would be conclusively presumed if intent were covered at all by the prima facie 
rule. To the extent that the statute might indicate any limitation upon the defendant’s 
right to prove his actual intent, the statute would be unconstitutional. 


See the State Laws annotations, Vol. 2, J 8088. 
For the plaintiff: John W. Metzger, Attorney General; Allen Moore, Deputy Attorney 
General; Donald C. McKinlay, Assistant Attorney General. 


Trade Regulation Reports q 62,677 


63,948 
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Affirming a decision of the Colorado District Court reported in 1948-1949 TRapE CASES 


at J 62,505. 
[Nature of Controversy] 


This controversy involves the 1949 Unfair 
Practices Act, S. L. ’49, chapter 148, ch. 48, 
sections 392 (1) to 302 (13) ’49 Cum. Supp. 
35 C. S. A., the pertinent provisions of 
which are as follows: 


“Section 3. It shall be unlawful for any 
person, partnership, firm, corporation, joint 
stock company, or other association en- 
gaged in business within this State, to sell, 
offer for sale or advertise for sale any 
article or product or service or output of a 
service trade for less than the cost thereof 
to such vendor, or give, offer to give or 
advertise the intent to give away any arti- 
cle or product, or service or output of a 
service trade for the purpose of injuring 
competitors and destroying competition 
and he or it shall also be guilty of a mis- 
demeanor, and on conviction thereof shall 
be subject to the penalties set out in Sec- 
tion 14 of this Act for any such act.” 


Section 6, which prevides, inter alia, that 
the above quoted section shall not apply to 
any sale made, “(d) In an endeavor made 
in good faith to meet the legal prices of a 
competitor as herein defined selling the 
same article or product, or service or out- 
put of a service trade, in the same locality 
or trade area.” 


“Section 13. It shall, for purposes of 
obtaining an injunction or restraining or- 
der, constitute a sufficient prima facie 
showing a violation of the terms and pro- 
visions of this Act, to show that the de- 
fendant or defendants have sold goods at 
retail at a price or prices equal to or lower 
than the wholesale price of such goods, 
being the price or prices of such goods, 
wares and merchandise at wholesale to 
jobbers, and supply houses or other per- 
sons on the jobbers’ lists; and the defend- 
ant or defendants shall upon such showing, 
be enjoined from selling any such goods, 
wares, and merchandise below such whole- 
sale cost thereof to persons on the jobbers 
lists, unless they shall make it specifically 
appear that they have themselves purchased 
such goods, wares, and merchandise below 
cost to the wholesaler or below prices to 
persons on the jobbers lists, or unless they 
shali make it appear that they are in good 
faith meeting the legal price or prices of a 
competitor or competitors.’ (Italics sup- 
plied.) 

“Section 16. The General Assembly 
declares that the purpose of this Act is to 
safeguard the public against the creation 
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or perpetuation of monopolies and to foster 
and encourage competition, by prohibit- 
ing unfair and discriminatory practices by 
which fair and honest competition is de- 
stroyed or prevented. This Act shall be 
literally construed that its beneficial pur- 
poses may be subserved.” 


[Previous Court Action] 


The director of revenue is charged with 
the responsibility of enforcement under the 
Act. In his complaint in this action he al- 
leged that the defendant in error had adver- 
tised, offered for sale, and sold items of 
merchandise at prices below the cost thereof, 
for the purpose of injuring competitors and 
destroying competition. The prayer was for 
relief by injunction, and a temporary injunc- 
tion was ordered. Defendant in error filed 
its answer denying generally the allegations 
of the complaint. Upon trial the issues were 
found in favor of defendant in error and the 
director of revenue brings the cause here by 
writ of error, seeking reversal. 


Except upon the question of intent to in- 
jure competitors and destroy competition, 
the evidence before the trial court was not in 
dispute. Defendant in-error admitted adver- 
tising, offering and selling the merchandise 
below cost as alleged in the complaint. It 
denied any intent or purpose to injure com- 
petitors or destroy competition. Defendant 
in error did not attempt to justify its con- 
duct by showing that it “purchased such 
goods, wares, and merchandise below cost 
to the wholesaler or below prices to persons 
on the jobbers lists,” nor did it attempt to 
show that it was “in good faith meeting the 
legal price or prices of a competitor or com- 
petitors.” 


[Grounds for Reversal Presented | 


The substance of the points urged by 
counsel for plaintiff in error as grounds for 
a reversal is that the admitted sale of the 
merchandise at a price below cost made a 
prima facie case upon which a permanent 
injunction should have issued; that such 
showing was conclusive upon the question of 
the intent of defendant in error to injure 
competitors and destroy competition in the 
absence of any evidence bringing the case 
within the two exceptions specifically men- 
tioned in the statute, to-wit, that defendant 
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in error obtained the goods at below whole- 
sale cost, or that it was in good faith meet- 
ing the legal price or prices of a competitor. 

Defendant in error contends, in substance, 
that the intent of an alleged offender to in- 
jure competitors and destroy competition is 
a separate and essential element, the exist- 
ence or nonexistence of which raises a ques- 
tion of fact which may be established by any 
competent evidence. It is further contended 
that to conclusively presume the unlawful 
intent to injure competitors and destroy 
competition from the fact of admitted sales 
below cost, is to deny due process of law in 
violation of pertinent provisions of the State 
and Federal Constitutions. 


[Question for Determination] 


THE OUESTMON TORRE. DETER: 
MINED IS: Where the right to relief by 
injunction depends upon the existence of acts 
committed or about to be committed, with a 
Specific intent to injure competitors or destroy 
competition, can a statute create a presumption 
that such mtent exists 1f the act prolbited 
is shown to have been committed, and set up a 
narrow and exclusive criteria by which the 
unlawful intent, thus presumed, can be re- 
butted? 


[Nature of Sales Below Cost Prohibited 
by Statute | 


The question is answered in the negative. 
The statute under consideration does not 
prohibit all sales at less than cost, but only 
such sales which are accompanied by the 
intent on the part of the seller to injure com- 
petitors or destroy competition. The exist- 
ence of this specific intent is just as essential 
to an asserted violation of the law as the 
overt act, and may be proved or disproved 
by any evidence competent for that purpose. 
Our study of the decided cases leads to the 
conclusion that a statute attempting to pro- 
hibit all sales below cost would be uncon- 
stitutional, and to avoid this result only such 
sales may be prohibited which are intended 
to injure the public in a manner warranting 
the exercise of the police power. Englebrecht 
v. Day, 201 Okla. 585, 208 P. (2d) 538, and 
cases there cited. 


[Difficulty Involved in Establishing 
Violation of Statute] 


It is clear from the language of the stat- 
ute that there must be a union or joint op- 
eration of act and intention before a violation 
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of the statute is established. The difficulty 
arises in connecton with that portion of the 
Act which provides, in effect, that proof of 
sales below cost shall be presumptive evi- 
dence of the prohibited intent, and that the 
intent, thus presumed, can be rebutted only 
in two specific ways. The effect of this is 
to create a conclusive presumption in all 
cases, with two exceptions. 


[Cases Cited] 


In the recent case of Garcia v. People, 121 
Colo. 130, 213 P. (2d) 387, we said: 


“Legislative right to declare that the 
proof of one fact shall be presumptive or 
prima facie evidence of another is no 
longer open to serious dispute in this 
jurisdiction or elsewhere.” (Citing cases) 

“Tt also may be said, in the light of the 
foregoing authorities, that the power 
vested in the legislature to create such pre- 
sumptions is subject to the qualification 
that there must be some rational connec- 
tion or reasonable relation between the 
fact proved and the ultimate fact to be 
established; also such power is subject to the 
further limitation that the presumption can- 
not be made a conclusive one.’ (Italics 
supplied.) 


In 20 American Jurisprudence, page 41, 
Evidence, section 10, the following appears: 


“Statutes which declare one fact con- 
clusive evidence of another material fact 
in controversy are unconstitutional if the 
former is not, in and of itself, by virtue of 
its own force, conclusive. This rule, al- 
though frequently applied in criminal 
cases, is not limited to such cases but ap- 
plies to civil cases as well.” 


It is most apparent that proof of a sale 
of merchandise below cost is not “in and of 
itself, by virtue of its own force, conclusive” 
in support of the intent of the seller to 
thereby injure competitors or destroy com- 
petition. Sucha sale might be made with an 
intent wholly unrelated to injuring competi- 
tors or destroying competition. We said in 
Miller's Grocerteria Co. v. Food Distributors 
Ass'n, 107 Colo. 113, 109 P. (2d) 637, in 
construing the Unfair Practices Act as it 
existed prior to the Amendments of 1941 
and 1949: 


“A reading of the Unfair Practices Act 
discloses that acts charged to be in viola- 
tion thereof are such only if it is alleged 
and proved that they are performed for 
the purpose of injuring competitors or de- 
stroying competition. This purpose or in- 
tention is manifestly intended by the state 
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legislature to be a vital. element of the 
violation. Inasmuch as the plaintiff in 
error unequivocally denied the existence of 
that element, there was an issue of fact 
tendered which could not be disposed of 
by a motion for judgment on the plead- 
ings. This issue of fact is reasonably 
within the issues framed by the pleadings 
and cannot be summarily brushed aside 
without a trial thereof. The method used 
by the plaintiff in error considered apart 
from the purpose and intent referred to, 
is not unlawful.” 

In the Miller case, the defendant by answer 
denied the intent of injuring competitors and 
destroying competition, and affirmatively al- 
leged that its intent was to attract attention 
to the opening of its new store; to introduce 
some of its bakery products; and to acquaint 
the recipients of certain gift packages with 
the merchandise being handled. We held 
that in this answer facts were alleged which 
amounted to a complete defense to the com- 
plaint. 


Plaintiff in error further contends that our 
opinion in Dikeou v. Food Distributors Ass’n, 
107 Colo. 38, 108 P. (2d) 529, requires re- 
versal of the judgment in the instant case. 
One of the contentions there made was that 
the evidence was insufficient to sustain the 
finding that the selling below cost was done 
with intent to injure competitors or destroy 
competition. Our opinion in that case in- 
cluded the following statement: “It may be 
presumed in a civil action that the natural 
and probable consequences of the act were 
intended by the actor.” This quotation is 
strenuously urged as supporting the inter- 
pretation of the statute for which plaintiff in 
error contends, to-wit, that the presumption 
of unlawful intent can only be rebutted in 
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the two ways set out in the statute. With 
this contention we cannot agree. By the 


portion of the opinion above quoted we did 
not hold that any presumed intention is con- 
clusive. It further appears from the opinion 
in that case, “That competitors were injured 
in their business by the sale of cigarettes at 
the price fixed by defendants is clearly dis- 
closed by the record.” In the opinion we 
further directed attention to much other evi- 
dence in the record, establishing the unlaw- 
ful intent of defendant, all of which was in 
addition to, and separate from, the act of 
selling below cost. No such evidence is 
present in the case at bar. 


In the instant case defendant in error de- 
nied any unlawful intent. The trial court 
did not err in permitting it to prove the 
actual intent animating the admitted sales 
below cost by any evidence relevant to that 
subject, notwithstanding anything in the 
statute to the contrary. To the extent that 
the statute might indicate a limitation upon 
the right of the defendant in error to prove 
its actual intent, it is unconstitutional as vio- 
lative of due process of law. 


The competency and the sufficiency of the 
evidence offered by the defendant in error 
to establish a lawful intent is not questioned. 
It was sufficient to satisfy the trial court 
that defendant in error was not shown to 
have been guilty of having the specific un- 
lawful intent-which is essential to the grant- 
ing of relief sought. 


[Judgment A firmed | 


The judgment is accordingly affirmed. 


Mr. Cuier Justice HILiiarp and MR. 
Justice Hays dissent. 


[| 62,678] Commonwealth v. Patrick J. McHugh, et al. 
In the Supreme Judicial Court of the Commonwealth of Massachusetts. July 7, 1950. 


Upon review of petitions and motions heard in the Superior Court by WILLIAMS, 
Brocna and BRoaDHurst, JJ. Affirmed and Decree Modified. 


Massachusetts Trusts and Monopolies Law 


Labor Union Activities—Monopoly Control Not Connected with Labor Dispute—- 
State Jurisdiction over Interstate Commerce.—Where state law is declaratory of a policy 
against monopolization of commerce in necessaries of life, the law is as applicable to a 


union of fishermen as it is to a combination of fish dealers, 


The enforcement of union 


rules that all fish must be sold in one place, that buyers must be in effect certified by the 
union, that no fish may be sold below a minimum price, and that members may not bring 
in catches above a certain fixed quantity, are controls whose effect is to limit the produc- 
tion and enhance the price of virtually all the fish sold in Massachusetts, and is violative 


of the monopoly laws of that state. 
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Not all labor union activities are protected by the Clayton Act from application of 
thee prohibitions of the Sherman Act. It is especially so where a union is not engaged in 
a dispute with an employer, where the consequences to commerce are incidental, but is 
engaged in the exercise of power which has the direct and intentional effect of increasing 
its members’ welfare through the control of price and production of a necessary. In any 
case, the Clayton Act, in limiting the Sherman Act’s application to unions, does not limit 
state prohibitions similar to those of the Sherman Act. In the absence of complete preemp- 
tion by federal statutes of control over interstate commerce, the state law may cover a 


form of monopoly which the federal law no longer reaches. 
See the State Laws annotations, Vol. 2, § 8395.25. 
For the plaintiff: J. J. Kelleher (L. E. Ryan, Assistant Attorney General, with him). 


For the defendants: H. Wise. 


Before Qua, C. J., RoNAN, WILKINS, SPALDING, and CouNIHAN, JJ. 


[Statement of Case] 


Qua, C. J. This is an “action” brought by 
the Attorney General in the name of the 
Commonwealth under G. L. (Ter. Ed.) c. 
93, §3, against the officers and members of 
the Atlantic Fishermen’s Union, a voluntary 
association, to restrain the defendants from 
continuing certain “acts, arrangements, com- 
binations, and practices” described in the 
bill of complaint and alleged to be in viola- 
tion of the common law and of c. 93, §2. 


Chapter 93, §2, reads, “Every contract, 
agreement, arrangement, combination or 
practice in violation of the common law 
whereby a monopoly in the manufacture, 
production, transportation or sale in the 
commonwealth of any article or commodity 
in common use is or may be created. es- 
tablished or maintained, or whereby com- 
petition in the commonwealth in the supply 
or price of any such article or commodity 
is or may be restrained or prevented, or 
whereby for the purpose of creating, es- 
tablishing or maintaining a monopoly with- 
in the commonwealth of the manufacture, 
production, transportation or sale of any 
such article or commodity, the free pursuit 
in the commonwealth of any lawful busi- 
ness, trade or occupation is or may be re- 
strained or prevented; or whereby the price 
of any article or commodity in common 
use is or may be unduly enhanced within 
the commonwealth, is hereby declared to 
be against public policy, illegal and void.” 

An outline of the allegations of the bill 
sufficient for an understanding of the issues 
will now be stated: Fresh fish is an article 
or commodity in common use. The defend- 
ants assume “jurisdiction” over substantially 
all the commercial fishing out of Gloucester, 
Boston, and New Bedford and exercise con- 
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trol over the activities of the fishermen and 
the entire supply of fish in those areas, 
which constitutes substantially the entire 
supply for the Commonwealth. They have com- 
bined to control completely not only the catch- 
ing but the marketing and price of all such fish 
in such a manner as to create a monopoly, 
suppress competition, and unreasonably re- 
strain trade in violation of the common law 
ehiich oir Le yeiby (Ghar dace sk BA, ta 2 
manner described in detail in the bill which 
may be summarized as follows: by operat- 
ing a “selling room” at Gloucester, pre- 
scribing and enforcing rules and regulations 
governing the same, and determining who 
shall be admitted and whose bids shall be 
accepted or rejected; by requiring under 
penalty of fines and other disciplinary ac- 
tion that all fish brought into Gloucester on 
vessels manned by the defendants must be 
sold through the selling room, subject to 
the rules and regulations of the defendants, 
and not sold elsewhere to dealers, so as 
to compel] dealers to submit to the defend- 
ants’ rules in order to obtain necessary 
supplies of fresh fish, thereby giving the de- 
fendants complete control over the entire 
supply of fresh fish coming into Gloucester 
and over its price and sale, creating a mono- 
poly, and preventing the free pursuit of the 
lawful business, trade, or occupation of deal- 
ing in fresh fish; by unjustifiably excluding 
dealers in certain instances from the selling 
room and refusing to accept their bids, even 
though they were the highest, thereby de- 
priving such dealers of supplies; by per- 
suading, coercing, and inducing various 
captains of fishing vessels by intimidations 
and threats of fines, of shutting off their 
sources of supplies, and of preventing them 
from obtaining crews to refuse to sell their 
catches to the highest bidders, thereby pre- 
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venting such dealers from obtaining sup- 
plies necessary to their business; by artificially 
raising the price of fresh fish through the 
promulgation of a rule prohibiting purchasers 
from deducting from the purchase price of 
fish more than five per cent for ice or “trash,” 
regardless of the amount of ice or “trash” 
contained in the fish; by enforcing through 
fines upon captains and crews restrictions 
limiting the quantities of fresh fish which 
could be brought into the three ports named, 
thereby maintaining the price at unreason- 
ably high levels; and by establishing the 
price at which fish could be sold at the New 
England Fish Exchange in Boston in order 
illegally to control the price of fish in Boston, 
in support of which fines and penalties will 
be imposed upon the crew and captain of 
any vessel that sells its catch for less than 
the price established by the defendants. By 
these acts the defendants have unduly en- 
hanced the price of fish and have crippled 
the fish industry in a manner detrimental to 
the Commonwealth and the public. 


[Removal to Federal Court] 


1. The defendants, except one, filed a 
joint petition for removal of the cause to 
the United States District Court. The re- 
maining defendant filed his separate peti- 
tion. Both petitions were denied, and the 
action of the judge is reported to us. Not- 
withstanding these denials, the defendants 
presented the cause to the United States 
District Court, but that court remanded it 
to the Superior Court. Commonwealth of 
Massachusetts v. McHugh, 71 Fed. Sup. 516. 
For reasons included in the opinion of the 
District Court in that case, which we do 
not repeat here, we hold that there was no 
error in denying the petitions for removal. 
See further Metropolitan Casualty Ins. Co. v. 
Stevens, 312 U. S. 563; Gully v, First Na- 
tional Bank, 299 U. S. 109; Atlantic Fisher- 
men’s Union v. Barnes, 71 Fed. Sup. 927; 
Lawrence Trust Co. v. Chase Securities C orp., 
292 Mass. 481. 

2. The defendants filed a paper entitled 
“Motion to Dismiss and Quash Bill of Com- 
plaint, Subpoenae and Orders of Notice,” 
wherein are set forth many alleged reasons 
for dismissing the bill. Such a pleading, ap- 
parently designed to usurp or duplicate the 
office of a demurrer or plea, was improper 
practice. Rothstein v. Commissioner of Banks, 


1This was before the change in removal 
procedure brought about by the 1948 revision 
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258 Mass. 196. E. S. Parks Shellac Co. v. 
Jones, 265 Mass. 108, 110. Tyler v. Boot & 
Shoe Workers Union, 285 Mass. 54, 55. The 
motion is not in such form that it can be 
identified as in substance either a demurrer 
or a plea. The defendants also filed a de- 
murrer and pleas. There was no error in 
denying the motion. The matters of de- 
fence to which it refers, in so far as they 
have substance and are argued, are raised 
and are considered in connection with the 
hearing on the merits. 


3. The defendants filed a demurrer and 
two pleas. The pleas are for the most part 
alike, except that one is called a plea in 
abatement and the other a plea in bar. All, 
or practically all, of the matter set up in 
each of them is matter in bar. The court 
ordered the demurrer and pleas to be heard 
with the merits. It made a similar order in 
the matter of a petition for contempt brought 
by the Attorney General against the de- 
fendants for alleged violation by the defend- 
ants of a preliminary injunction issued in 
this cause. All these matters were heard to- 
gether. There was no error in adopting this 
procedure. Pearson v. Mulloney, 289 Mass. 
508, 510-511. Potter Press v. C. W. Potter, 
Inc., 303 Mass. 485, 491-492. 


4. In so far as the demurrer raises ques- 
tions of form we think it is not well taken, 
and that the bill is sufficient in form and 
in detail and adequately presents a case 
within Gi Ly (ier, Ed-) c’ 93/38 23. See 
Commonwealth v. Dyer, 243 Mass. 472. In 
so far as the demurrer raises issues of 
substantive law we shall consider them in 
connection with the same or similar issues 
raised upon the pleas and the answer and at 
the hearing on the merits. Nothing would 
be gained by discussing the pleadings sepa- 
rately. 

5. The case was heard at great length, 
and the evidence is reported. The judge 
made detailed findings of fact, which are 
supported by the evidence and which we 
shall now summarize in so far as seems nec- 
essary for the purposes of this decision. We 
include one or two findings of minor import- 
ance which we ourselves made from evi- 
dence so clear that we think them indisputable. 


[Organization of Union] 


The Atlantic Fishermen’s Union is an 
association of men engaged in commercial 


of the Judicial Code of the United States, Act 
of June 25, 1948, 62 U. S. Sts. at Large, 869. 
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deep sea fishing from certain North Atlantic 
ports of the United States. Its stated objects 
are to improve working conditions and to 
“receive a fair share of the profits of our 
labor commensurate with the dangers and 
hardships of our occupation.” Its members 
assume an obligation “to obey all orders, 
rules and regulations, and decisions’ of the 
union. The union has no locals but main- 
tains headquarters in Boston and so called 
branches in Gloucester, New Bedford, and 
New York, all under the immediate jurisdiction 
of headquarters. It maintains in New Bedford, 
New York, and Gloucester “port agents” 
one of whose duties is to “see as far as 
possible that no vessel shall leave port un- 
less it has a full union crew and pays 
regular union wages and lays.” The union’s 
“territory” extends from Eastport, Maine, 
to Norfolk, Virginia, but a great majority 
of the members and all the officers are 
residents of Massachusetts. About thirty- 
five hundred members live in Massachusetts, 
of whom about seventeen hundred sail out 
of Gloucester, about one thousand out of 
Boston, and about eight hundred out of New 
Bedford or Nantucket. The Massachusetts 
fishing fleet comprises over five hundred 
vessels ranging in size from large trawlers 
carrying crews of about seventeen men to 
small boats carrying crews of from four to 
six men. In the year 1946 (the last full 
year before the hearing on the merits in 
this cause), according to statistics of the 
United States Department of the Interior, 
there were landed at the three principal 
ports of Gloucester, Boston, and New Bed- 
ford four hundred sixty-six million four 
hundred forty-three thousand seven hundred 
two’* pounds of fish, valued at $36,116,057. 
“Relatively few Massachusetts fishermen 
engaged in the same business as the defend- 
ants”? are not members of the union, Rela- 
tively few Massachusetts fishing boats are 
not manned by union crews. The union has 
a virtual control of the man power engaged 
on Massachusetts boats in catching and mar- 
keting fresh sea fish in this Commonwealth.” 


The captains of the vessels, except a few 
who own their vessels, are employed by the 
vessel owners. The captains in turn hire the 
crews. The fishermen, generally speaking 
at least, do not receive a daily or hourly 
wage. They are paid by a share of the pro- 
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ceeds of their catches, called the lay. The 
lay is calculated after the deduction of cer- 
tain expenses and charges. It is governed 
in detail by collective bargaining contracts 
between the union and the vessel owners. 
Under the contracts in force at the time of 
the hearing, the lay of fishermen was sixty 
per cent of the net proceeds, the vessel 
owners receiving forty per cent. 


[Fish Sold at Union’s Market] 


Since catches of fresh fish deteriorate 
rapidly, it is necessary that they be sold 
promptly upon arrival of the vessels. Sales 
are no longer effected by independent trad- 
ing at the various wharves at which the 
vessels are berthed. At Gloucester and New 
Bedford the union maintains and operates 
so called selling rooms at which the catches 
of the vessels are sold very much in the 
manner of public auctions by employees of 
the union soon after the vessels arrive. The 
captain of a vessel may reject a final bid, 
and in that case the catch is again put up 
for sale later in the day. Vessel owners 
and fish dealers have nothing to do with 
the operation of these selling rooms. The 
union “requires” that fish taken by union 
manned boats be sold in the union’s selling 
rooms. ‘‘The very great bulk of fish landed 

. [at Gloucester and New Bedford] is 
brought in by union manned boats and sold 
in those rooms. Buyers in those cities can 
buy very little fish except in the rooms.” 
No fees are required of dealers in the union’s 
selling rooms, and “theoretically any dealer 
who buys in quantity may buy in the selling 
rooms, but actually he might not unless he 
is in good standing with the union, as will 
hereafter appear.” In Boston the fish are 
sold in much the same way at the New 
England Fish Exchange on the “Boston 
Fish Pier.” Selling on the exchange is con- 
ducted by agents appointed by the boat 
owners under a set of rules approved by 
the United States District Court in accord- 
ance with a decree entered December 4, 
1919, in a suit by the United States against 
the exchange and others for violation of 
the Sherman act. See United States v. New 
England Fish Exchange, 258 Fed. 732. These 
rules contain full and explicit provisions 
defining the privileges, rights, and duties of 
persons permitted to sell and buy on the 


1Includes scallops landed at New Bedford. 

2The business or industry of fishing for lob- 
sters and other shell fish seems to be regarded 
as separate from the business or industry in 
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which the defendants are engaged. It does 
not appear that the shell fishermen belong to 
the union, and in general this case is not 
concerned with the shell fishery. 


{ 62,678 


63,954 


exchange and require fair, free, and open 
bidding aid genuine, honest sales. Some of 
the dealers who buy at the three ports are 
themselves owners of fishing vessels, but 
they bid in competition with others on the 
catches of their own vessels. So far as ap- 
pears this arrangment is satisfactory, and 
there is no controversy in reference to it. 


[Interstate Commerce] 


Massachusetts is herself a very large con- 
sumer of fresh and other fish. Nevertheless, 
large quantities of the fresh fish brought 
into the three ports on union manned boats 
are there sold to buyers who transport them 
to other States or who freeze or otherwise 
process the fish, convert them into fillets 
and other products, and then sell them to 
customers in other States. Such buyers in 
thus disposing of fish are engaged in inter- 
state commerce. The defendants’ connec- 
tion with the fish ends with the sale and 
delivery in this Commonwealth to buyers 
who receive and pay for it here. “It is a 
matter of indifference to the defendants 
what buyers do with their fish.” 


[Limitations of Size of Catch] 

“The controversy between the parties to 
this suit arises mainly from a series of votes 
or rules adopted by the union in its three 
Massachusetts branches beginning in 1944 and 
continuing to as late ag May, 1947 [after this 
suit was brought], and was precipitated by an 
episode that occurred in January, 1947, in the 
Gloucester selling room involving Gorton- 
Pew Fisheries, Ltd... . and by an episode 
involving many Boston trawlers that oc- 
curred on the Fish Pier in February, 1947.” 
These votes or rules, of which the Com- 
monwealth complains, are about sixty in 
number. About thirteen of them were passed 
after the preliminary injunction in this case 
was issued on February 21, 1947. All had the 
approval of the union headquarters and of 
the membership. These votes fall into three 
categories, (1) those limiting the number of 
pounds of fish of the several varieties that 
could be caught by one man or brought in 
by one vessel on a single trip, (2) those 
fixing minimum prices for certain kinds of 
fish below which the union would not per- 
mit such fish to be sold, and (3) those im- 
posing penalties such as fines or being held 
in port upon men or vessels violating the 
votes in the first two categories. During the 
war many fishing vessels were taken over 
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by the government, and many fishermen 
entered the arméd forces. The reduced 
supply of fish, concurring with a shortage 
of meat, created a very great demand and 
in general enabled fishermen to obtain the 
highest ceiling prices allowed by “O. P. A.” 
rules. The fishermen were prosperous and 
continued so to be during the year 1946, 
in May of which year the ceiling prices 
expired. One vote passed in Boston in 
November, 1944, read, “That the reason for 
the cut in production of codfish is the cut 
in prices. Because of the cut in prices we 
will cut production further necessary to 
hold ceiling prices of all types of fish.” Not- 
withstanding assertions by the defendants 
at the hearing of other purposes in passing 
the votes above described, the judge found 
that “the dominant and controlling purpose 
of the defendants was to force buyers to 
pay prices for certain kinds of fish (the 
kinds that constitute the great bulk of fish 
caught by union boats) not less than the 
highest prices that such fish could be sold 
for under former O, P. A. rules. The prob- 
able consequence of the accomplishment of that 
purpose will be to make fish cost more to 
the Massachusetts buyer and the Massa- 
chuse‘ts ultimate consumer that it would 
if supplies were not thus artificially limited 
and prices were not thus sought artificially 
to be controlled, but were leit to be gov- 
erned by the law of supply and demand 
unrestricted in its operation by such limita- 
tions.” The judge said that it was impos- 
sible to find upon the evidence that the 
enforcement of the defendants’ votes has “un- 
duly enhanced” the price of fish within the 
Commonwealth, but he did find that, to 
quote again from the statute, the price “may 
be unduly enhanced” thereby (italics ours). 


[Oppressive Price Methods] 


For the sake of completeness it becomes 
necessary to mention briefly the two so 
called episodes, one a Gloucester and one 
at Boston, which in our view have now 
become of only secondary importance, but 
which were the occasion of certain allega- 
tions in the bill and which do throw some 
light upon the manner in which the defend- 
ants operated in combination, the power 
they exercised, and the effect of their acts. 
For many years the union has insisted that 
not over five per cent be deducted for ice 
and “trash” * from the weight of any catch 


1“Trash’”’ is anything brought up by the 
nets except edible fish of marketable size. 
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of so called redfish, but there had been no 
formal vote to that effect. The dealers 
have acquiesced, but have tried to negotiate 
with the union for a deduction that would 
be fair in all cases. In fact the weight of 
the ice adhering to the fish and the “trash” 
sometimes runs to twenty per cent or more 
of the total weight. In November, 1946, 
Gorton-Pew Fisheries, Ltd., the largest pur- 
chasers of fish in Gloucester, bought in the 
selling room three catches which, when 
weighed, were found to contain about fifteen 
per cent of ice and “trash.” Gorton-Pew 
withheld a corresponding part of the price. 
The amount in dispute was about $1,100. 
Thereafter the union passed votes imposing 
the five per cent rule. After that, beginning 
January 16, 1947, the union’s auctioneer in 
the selling room declined to recognize any 
bids in behalf of Gorton-Pew. Two captains 
who wished to sell to Gorton-Pew were 
told in substance by representatives of the 
union that if they did so they would be 
blacklisted and would not be permitted to 
hire union crews. Beginning about February 1, 
Gorton-Pew’s bids were again recognized, 
but the three vessels whose catches were 
involved, two of which were owned by Gorton- 
Pew, remained idle for lack of union crews 
until about the middle of May, 1947, when 
Gorton-Pew yielded to the union and paid 
the three crews their shares of the disputed 
sum. The Boston incident was this. On 
February 17, 1947, nineteen trawlers ar- 
rived at the Fish Pier, and their catches 
were regularly sold. Notwithstanding that 
Lent was to begin two days later, the large 
supply caused a sharp drop in prices below 
the minimum prices voted by the union on 
February 7, which were the former maxi- 
mum “QO, P. A.” prices. The union crews 
refused to discharge their catches. By Febru- 
ary 24 the number of trawlers at the pier 
had risen to thirty, and the catches of all 
of them had been sold, but prices were still 
below the union’s minimum, and the crews, 
on orders from the union’s officers, would 
not discharge their catches, which then 
amounted to over two million pounds, until 
after the preliminary injunction in this cause. 
But by that time about three hundred thou- 
sand pounds were condemned as unfit for 
food and were sold for fertilizer. 


[Monopoly Condemned in Lower Court] 


The trial judge made a further compre- 
hensive general finding, not stated as a mere 
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conclusion from other findings, in these 
words, “What the defendants have done is 
to use their control of virtually all the man 
power engaged in the marketing of fresh 
fish in this Commonwealth (a control which 
in itself is lawful and harmless) and there- 
by, by arbitrary and unilateral action to 
establish minimum prices in the Common- 
wealth for an essential article of food; to 
create and maintain a monopoly whereby 
competition in the Commonwealth in the 
price of such commodity may be restrained 
or prevented; and to enter into an agree- 
ment or combination whereby the price of 
such commodity may be unduly enhanced 
within the Commonwealth.” He ruled that 
a combination or agreement haying such 
purposes and effects is in violation of the 
common law, contrary to public policy and 
ilegaliiunder ‘G., L. (Ler Ed:) .c2193;, $2: 
that the defendants were not exonerated 
because they were members of a labor union 
from obedience to that statute and were not 
immunized against suit by the Common- 
wealth for its violation by any acts of Con- 
gress; that this was not a labor dispute; 
and that the subject matter was within the 
jurisdictiion of the court. He entered a 
final decree in favor of the Commonwealth. 
The defendants appeal. 


[Common Law and Statutory Violations | 


6. The judge correctly ruled that the 
conduct of the defendants was in violation 
of the common law and of G. L. (Ter. Ed.) 
c. 93, §2. It has been said that the statute 
is in itself simply declaratory of the common 
law. Muilliken-Tomlinson Co. v. American 
Sugar Refining Co. 9 Fed. (2d) 809, 815. 
Monopoly in “the modern and wider sense” 
has been defined as “a combination, organi- 
zation or entity so extensive and unified 
that its tendency is to suppress competition, 
to acquire a dominance in the market and 
to secure the power to control prices to the 
public harm with respect to any commodity 
which people are under a practical compul- 
sion to buy.” Commonwealth v. Dyer, 243 
Mass. 472, 486. The combination of the 
defendants, embracing as it did practically 
all of the commercial fishermen operating 
over a wide area and bringing their catches 
into ports of this Commonwealth, fortified 
and directed toward control of the market 
by means of the votes, practices, and penal- 
ties hereinbefore described, was sufficiently 
extensive, unified and powerful and exhib- 


ited the purpose and tendency required to 
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bring it within the foregoing definition and 
to constitute a monopoly in violation of the 
common law. This is true even though 
some competition in the fish industry had 
developed and more might develop from 
foreign countries or other sources, and even 
if we accept as correct all evidence offered 
as to this possibility. 

The statute: Gilt (ers Ed) ce, 9382, 
hereinbefore set forth in full, in its applica- 
tion to this case, placed under the ban every 
agreement, arrangement, combination or prac- 
tice in violation of the common law (1) 
whereby a monopoly in the production or 
sale of any commodity in common use “is 
or may be created, established or main- 
tained,” ar (2) whereby competition in the 
supply or price of any such commodity “‘is 
or may be restrained or prevented,” or (3) 
whereby for the purpose of creating, estab- 
lishing, or maintaining a monopoly of the 
production or sale of any such commodity 
the free pursuit of any lawful business, 
trade or occupation “is or may be restrained 
or prevented,” or (4)* whereby the price of 
any such commodity “is or may be unduly 
enhanced.” It is unnecessary to review the 
facts found as hereinbefore stated at length. 
Upon those facts it cannot be doubted that 
the defendants’ course of conduct has vio- 
lated all four of these prohibitions. 


[Actual Effect of Restraint Immaterial] 


In so far as unreasonableness of restraint 
upon production, trade, or price may be a 
necessary element in an illegal monopoly, 
we think it plain that the direct and inten- 
tional limitation of total production and the 
arbitrary xing of prices covering prac- 
tically all large scale transactions in an 
entire market area by a combination suf- 
ficiently extensive and powerful to enforce 
its decrees are in themselves of the very 
essence of that which the common law and 
the statute aim to prevent, and that no in- 
quiry is necessary to determine whether 
prices have actually reached a level which 
by some standard can be pronounced un- 
reasonable. United States v. Trenton Pot- 
teries Co. 273 U. S. 392, 395-401. United 
States v. Socony-Vacuum Oil Co. Inc. 310 
U.S. 150, 212-224. American Tobacco Co. v. 
United States, 328 U. S. 781, 811. Common- 
wealth v. Dyer, 243 Mass. 472, 486-487. This 


1 Added to the original statute as a result 
of St. 1911 ,¢*'503;"$' 1. 
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case is to be distinguished from cases like 
Central Shade Roller Co. v. Cushman, 143 
Mass. 353, Commonwealth v. North Shore Ice 
Delivery Co. 220 Mass. 55, Berenson v. H. G. 
Vogel Co. 253 Mass. 185, and Robitaille v. 
Morse, 283 Mass. 27, 32-33, where the re- 
straint did not reach dimensions involving 
the public interest. See Keith v. Heywood 
Boot & Shoe Co. 255 Mass. 321. The statute 
would mean little or nothing if it did not 
apply in a case like this. 


[Statute Applies to Labor Unions] 


We cannot agree with the defendants’ 
argument that they have done nothing more 
than engage in ordinary labor union activi- 
ties for the purpose of improving their eco- 
nomic condition. Doubtless their ultimate 
purpose was to improve their economic condi- 
tion, but that is the purpose of all persons 
who engage in monopolistic enterprises. The 
defendants’ method of first bringing into 
their combination practically all the fisher- 
men and then using the control over the 
supply of one of the necessaries of life 
which this gave them directly and inten- 
tionally to reduce the supply and to raise 
the price is hardly the conventional pattern 
of labor union activity. There remains open 
to the defendants many other ways of im- 
proving their condition by insisting upon 
a more favorable lay and other terms of 
employment. At any rate the Legislature 
has declared such conduct as that of the 
defendants to be contrary to the public 
interest and has thereby established the 
public policy of the Commonwealth. The 
court is as fully bound to enforce that policy 
now in the case of a combination of fisher- 
men as it was in the case of a combination 
of fish dealers in somewhat similar circum- 
stances after the first World War (Com- 
monwealth v. Dyer, 243 Mass. 472), or as it 
would be now if the owners of substantially 
all the vessels should combine to do what 
the defendants have done. There is no 
foundation for any contention that the State 
statute does not apply to labor organiza- 
tions. See A. T. Stearns Lumber Co. v. How- 
lett, 260 Mass. 45, 56-58. There is nothing 
in its wording or history to suggest that it 
does not apply, as do other statutes, to any 
group of persons whose conduct brings them 
within the statutory terms. 
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[Interstate Operation Does Not Oust 
State Jurisdiction] 


7. We are not prepared to accept the 
defendants’ contention that their activities, 
being in the field of interstate commerce, 
are wholly within Federal jurisdiction; that 
the Sherman act, U. S. C. (1946 ed.) Title 
TS-eSolee wand theyGiayton act) Urs C: 
(1946 ed.) Title 15, §17 (withdrawing labor 
organizations to some extent from the oper- 
ation of the first two sections), occupy the 
entire field to the total exclusion of State 
law." 


We assume without discussion that the 
operations of the defendants as fishermen 
occur to a considerable degree in the stream 
of interstate or foreign commerce both be- 
cause of the sale and transportation of a 
substantial portion of the product to other 
States after it is landed, and because the 
product comes from the high seas (The 
Abby Dodge, 223 U. S. 166), and we further 
assume that the restraints imposed by the 
defendants affected that commerce in addi- 
tion to its effect upon intrastate commerce.” 
But we are not yet convinced that the 
State anti-monopoly law has been entirely 
superseded except in that narrow class of 
cases in which a monopolistic practice has 
little or no effect upon intrastate commerce. 
To the best of our knowledge most of the 
States have constitutional provisions or stat- 
utes on this subject, many of them adopted 
subsequently to the Sherman act.* These 
enactments are outgrowths of long estab- 
lished common law doctrines and were de- 
signed to extend and adapt those doctrines 


1 The Sherman act, U. S. C. (1946 ed.) Title 
15, §1. ‘‘Every contract, combination in the 
form of trust or otherwise, or conspiracy, in 
restraint of trade or commerce among the sev- 
eral States, or with foreign nations, is de- 
clared to be illegal: [Provisos which 
follow are not material in this case].’’ 

§2. ‘‘Every person who shall monopolize, 
or attempt to monopolize, or combine or con- 
spire with any other person or persons, to 
monopolize any part of the trade or commerce 
among the several States, or with foreign na- 
tions, shall be deemed guilty of a misdemeanor, 
and, on conviction thereof, shall be punished 
by fine not exceeding $5,000, or by imprison- 
ment not exceeding one year, or by both said 
punishments, in the discretion of the court.”’ 

The Clayton act, U. S. C. (1946 ed.) Title 15, 
§17, ‘‘The labor of a human being is not a 
commodity or article of commerce. Nothing 
contained in the antitrust laws shall be con- 
strued to forbid the existence and operation 
of labor, agricultural, or horticultural organ- 
izations, instituted for the purposes of mutual 
help, and not having capital stock or conducted 
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to the needs of the time and locality as seen 
by the local law making bodies. These 
needs still exist, notwithstanding the Sher- 
man act. Monopolies and restraints of trade 
are of infinite form and variety. They range 
in extent and importance from that which 
is inconsequential to that which is of the 
utmost consequence. Some expend their 
effects almost wholly upon intrastate com- 
merce and are of only local interest and 
some almost wholly upon interstate com- 
merce and so become matters of national 
concern, and there are all gradations be- 
tween. In many cases it would be very 
difficult to draw the line. If State laws have 
no force as soon as interstate commerce 
begins to be affected, a very large area will 
be fenced off in which the States will be 
practically helpless to protect their citizens 
without, so far as we can perceive, any 
corresponding contribution to the national 
welfare. See Duckworth v. Arkansas, 314 
U. S. 390, 394. Especially is this true in 
view of the immense broadening in the con- 
ception of interstate commerce in recent 
years. In general, the purposes of the State 
and the Federal laws are the same. Cer- 
tainly that is true of our statute and the 
Sherman act. If there should be conflict 
between the State law and the Federal law 
the Federal law would of course prevail 
whenever interstate commerce was involved. 
A State court should be thoroughly con- 
vinced before it abandons jurisdiction over 
subjects that historically have been within 
the competence of the State, lest it discover 
later that it has retreated where the Federal 
government will not advance and has there- 


for profit, or to forbid or restrain individual 
Members of such organizations from lawfully 
carrying out the legitimate objects thereof; 
nor shall such organizations, or the members 
thereof, be held or construed to be illegal 
combinations or conspiracies in restraint of 
trade, under the antitrust laws.”’ 

2 We mention only a few of the more recent 
eases. Cloverleaf Butter Co. v. Patterson, 315 
U. S. 148, 153, 154. Wickard v. Filburn, 317 
U. S. 111, 120-125. United States v. Frankfort 
Distilleries, Inc., 324 U. S. 293, 297-298. United 
States v. Yellow Cab Co., 332 U. S. 218. Mande- 
ville Island Farms, Inc. v. American Crystal 
Sugar Co., 334 U. S. 219. United States v. 
Women’s Sportswear Manufacturers Associa- 
tion, 336 U. S. 460, 464. For a case particu- 
larly relating to the fish industry see Local 36 
of International Fishermen & Allied Workers 
of America v. United States, 177 Fed. (2d) 320, 
particularly at pages 327-328. 

3 See ‘‘A Collection and Survey of State Anti- 
Trust Laws,’’ 32 Col. LL. Rev. 347; ‘‘The IMli- 
nois Anti-Trust Law Disinterred,’’ 43 Ill. L. 
Rev. 205. 
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fore been derelict in its duty. We shoutd 
be assuming a heavy responsibility if we 
were to take the position that the great 
existing mass of State legislation to which 
we have referred is, and ever since 1890 
has been, so limited in practical usefulness. 
The Supreme Court of the United States 
has often in various forms reiterated the 
caution expressed in I/linois Central Raiiroad 
v. State Public Utilities Commission of Ilhinots, 
245 U. S. 493, 510, in these words, “In con- 
struing federal statutes enacted under the 
power conferred by the commerce clause 
of the Constitution the rule is that it should 
never be held that Congress intends to 
supersede or suspend the exercise of the 
reserved powers of a State, even where that 
may he done, unless, and except so far as, 
its purpose to do so is clearly manifested.” 
See cases collected in dissenting opinion 
of Mr. Justice Frankfurter in Hill v. Florida, 
325 U. S. 538, 549-552. State courts especially 
should heed the warning. We do not think 
that such purpose is “clearly manifested” in 
this instance. We have seen no case hold- 
ing that Federal legislation has, in general, 
displaced State anti-trust laws. In Puerto 
[kilo , SHUAN (OC. (Ue, Ixy, thik, S02 Wl, Ss 
253, it was held that a statute of Puerto 
Rico closely following the form of the Sher- 
man act should be enforced in the local 
courts, largely on the ground that the Legis- 
lature of Puerto Rico had powers almost 
as broad as those of the Legislature of a 
State. See Standard Oil Co. of Kentucky v. 
Tennessee, 217 U. S. 413, 421-422; Common- 
wealth v. Strauss, 191 Mass. 545, 555, writ 
of error dismissed sub nominee Strauss v. 
Commonwealth, 207 U. S. 599; Opinion of 
the Justices, 211 Mass. 620, 623; Ritholz v. 
Ammon, 240 Wis. 578. Nothing would be 
accomplished by a discussion on our part 
of more or less analogous Federal cases. 
Our views are not final in any event. It is 
enough for the present that there are cases 
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which give us reason to think that the 
Federal and State laws may operate together, 
even if in some aspects a monopoly which 
violates State law also tends to restrain 
interstate commerce.’ The statement found 
in Atlantic Cleaners & Dyers, Inc. v. United 
States, 286 U. S. 427, 435, and repeated in 
later cases, “A consideration of the history 
of the period immediately preceding and 
accompanying the passage of the Sherman 
Act and of the mischief to be remedied, as 
well as the trend of debate in both houses, 
sanctions the conclusion that Congress meant 
to deal comprehensively and effectively with 
the evils resulting from contracts, combina- 
tions and conspiracies in restraint of trade, 
and to that end to exercise all the power 
it possessed,” appears to us from the con- 
text to have referred to the inclusive nature 
of the “restraint” intended to be reached 
and does not seem to have had reference 
to the exclusion of State laws. See Apex 
Hosiery Co. v. Leader, 310 U. S. 469, 495. 


[Not All Labor Activities Exempted by 
Clayton Act] 


If we are right in holding that the Fed- 
eral statutes do not occupy the entire field 
to the exclusion of State law, we do not 
believe that any difference in the applica- 
bility to labor organizations of the Sherman 
act as qualified by the Clayton act and of 
the State law presents a conflict between 
the two systems, so that the State law can- 
not operate in this case. To begin with, it 
is settled that the Clayton act does not 
exempt labor organizations from the Sher- 
man act in all cases. This is not a case 
of a local strike against a factory or upon 
a particular job, where the consequences to 
commerce are incidental and not the prime 
object or effect of the combination. This is 
a case where the defendants, practically 
controlling the production and having the 


1 Waters-Pierce Oil Co. v. Texas (No. 1), 
212 U. S. 86, 107. Straus v. American Pub- 
lishers’ Association, 231 U. S. 222. Kelly v. 
Washington, 302 U. S. 1, 9-14. H. P. Welch 
Co. v. New Hampshire, 306 U. S. 79, 84-85. 
Watson v. Buck, 313 U. S. 387, 403-404. Clover- 
leaf Butter Co. v. Patterson, 315 U. S. 148, 
154-159. Allen-Bradley Local No. 1111, United 
Elecirical, Radio & Machine Workers of Amer- 
ica v. Wisconsin Employment Relations Board, 
315 U. S. 740. Parker v. Brown, 317 U. S. 
341, 350-352. United States v. South-Eastern 
Underwriters Association, 322 U. S. 533, 561-562. 
See also dissenting opinion of Stone, C. J., 
pages 581-583. Southern Pacific Co. v. Arizona, 
325 U. S. 761, 766. Prudential Ins. Co. v. Ben- 
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jamin, 328 U. S. 408, 418-421. Bethlehem Steel 
Co. v. New York State Labor Relations Board, 
330 U. S. 767. Rice v. Santa Fe Elevator Corp., 
331 U. S. 218, 230-231. International Union, 
USAR W FAs tAS Wiofel) wiloealacse aus Wis- 
consin Employment Relations Board, 336 U. S. 
245, 252-258. Giboney v. Empire Storage é& Ice 
Co., 336 U. S. 490, 495. California v. Zook, 
3564 U. S. 725. Two helpful decisions in State 
courts are Speegle v. Board of Fire Under- 
writers of the Pacific, 29 Cal. (2d) 34, 48-51, 
and Mayer Bros. Poultry Farms v. Meltzer, 
274 App. Div. (N. Y.) 169, 176-177. And see 
Mathews Conveyer Co. v, Palmer-Bee Co., 135 
Fed. (2d) 73, 82. 
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necessary pcewer, have intentionally set out 
upon the project of reducing the production 
and increasing the price of a necessary of 
life in a wide market. It would seem that 
under the doctrine of Apex Hosiery Co. v. 
Leader, 310 U. S. 469, and United States v. 
Hutcheson, 312 U. S. 219, such a combina- 
tion would not be protected by the Clayton 
act against the impact of the Sherman act. 
But if we are wrong in this, we still do not 
think that there is conflict between the two 
systems of law as applied to this or any 
particular case. This is simply an instance 
where the State law is somewhat more inclu- 
sive than the Federal law as now amended. 
It would seem that in the absence of com- 
plete preémption of the field such differ- 
ences are permissible, and that State law 
may cover a form of monopoly which the 
Federal law no longer reaches. Mayer Bros. 
Poultry Farms v. Meltzer, 274 App. Div. 
(N. Y.) 169, 175-176. 


[No Labor “Dispute” Involved] 


8. It is proper to say at this point that 
this case does not involve or arise out of 
a “labor dispute” within any definition of 
‘Yabor dispute” with which we are familiar. 
G. L. (Ter. Ed.) c. 149, § 20C, inserted by 
St. 1935, c. 407, §1 (see now St. 1950, c. 
ADZaS 2)0)G. IF (Mer Ed.),c. I50A.§2 (7), 
INSELLEC DANE Ot MOS MCU S45, 582 UOC: 
(1946 ed.) Title 29, §§ 113, 152 (9). Labor 
management relations act of 1947, 61 U. S. 
Sts. at Large, 138. There is no controversy 
concerning terms or conditions of employ- 
ment or the association or representation of 
persons in respect to conditions of employ- 
ment. Columbia River Packers Association, 
Inc. v. Hinton, 315 U. S. 143. Bakery Sales 
Drivers Local Umion No. 33 v. Wagshal, 333 
U. S. 437. This is simply a case where the 
State is trying to enforce its laws and to 
enjoin the defendants in accordance with 
the provisions of G. L. (Ter. Ed.) c. 93, § 3. 
United States v. United Mine Workers of 
America, 330 U. S. 258, 269-289. There is 
nothing in the so called episodes at Glou- 
cester or Boston, where controversies arose, 
not over employment, but over sales of fish 
to buyers, that alters the situation or affects 
the right of the State to proceed under § 3 
without complying with the requirements 
of the so called anti-injunction law, G. L. 
(Ter. Ed.) c. 214, §9A, inserted by St. 
1935, c. 407, §4. Columbia River Packers 
Association, Inc. v. Hinton, 315 U. S. 143, 147. 
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[Application of Co-op Fisheries Act] 


9. In our opinion the defendants are not 
immunized against the State anti-monopoly 
law by any provision of the fisheries co- 
operative marketing act, U. S. C. (1946 ed.) 
Title 15, §§521, 522. Section 521 provides 
in part that “Persons engaged in the fishery 
industry, as fishermen ... may act together 
in associations, corporate or otherwise, with 
or without capital stock, in collectively catch- 
ing, producing, preparing for market, proc- 
essing, handling, and marketing in interstate 
and foreign commerce, such products of 
said persons so engaged.” An additional 
provision is that the association shall not 
deal in the products of nonmembers to an 
amount greater in value than such as are 
handled by it for members. Section 522 
authorizes the Secretary of the Interior to 
issue orders requiring such associations to 
cease and desist from monopolization or re- 
straint of trade in interstate or foreign com- 
merce, such orders to be enforced if necessary 
by proceedings in a United States District 
Court. 


The wording of the sections seems to us 
to indicate that they refer to associations of 
independent entrepreneurs each of whom, 
or at least most of whom, are engaged in 
fishing on their own separate accounts (see 
Columbia River Packers Association, Inc. wv. 
Hinton, 315 U.S. 143, 144-145) and not to 
a labor union of fishermen employed by 
others. Hawaiian Tuna Packers, Ltd. v. Inter- 
national Longshoremen’s & Warehousemen’s 
Union (C. I. O.) 72 Fed. Sup. 562, 566. This 
construction is consistent with the wording 
of the Capper-Volstead act, U. S. C. (1946 
ed.) Title 7, §§ 291-292 (and see §2 for 
definitions), which relates to farm coopera- 
tives, and from which the fisheries coopera- 
tive marketing act appears to have been 
derived. It is difficult for us to imagine an 
association of hired tarm help, having nothing 
of their own to sell, qualifying as a farmers’ 
cooperative. The defendants are employees 
of the vessel owners and not entrepreneurs 
on their own accounts. They so insist in 
their brief. According to former decisions 
of this court they do not own the fish which 
they catch (Bishop v. Shepherd, 23 Pick. 
492, 494-495: see Adams v. Augustine, 195 
Mass. 289), although, so long as they work 
under the lay system of compensation, they 
have an interest in the price which the fish 
brings. Moreover, we do not think that the 
defendants are acting “collectively” in the 
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sense of the act. It is true that in two 
places they operate selling rooms, but the 
catch of each vessel is sold separately, and 
the crew of one vessel has no interest in 
the catch of another vessel. 


But if we are mistaken in our interpreta- 
tion of the scope of the fisheries cooperative 
marketing act, still it is established that that 
act, notwithstanding its provisions for an 
administrative remedy for monopoly, does 
not exclude proceedings in court under the 
Sherman act. United States v. Borden Co. 
308 U. S. 188, 203-206. Hinton v. Columbia 
River Packers Association, Inc. 131 Fed. (2d) 
88. By a parity of reasoning it would seem 
that it does not.exclude proceedings in court, 
under a State anti-monopoly statute which 
has not been superseded by other Federal 
legislation. 


[Admiralty Law Not Involved| 


10. We cannot follow the defendants’ argu- 
ment that this whole ‘matter is exclusively 
one of admiralty cognizance and that for 
that reason State courts have no jurisdiction. 
The combination of the defendants was 
formed upon land. The votes that gave it 
substance were passed upon land. The meet- 
ings of the union are held upon land. Its 
officers perform their functions and keep the 
combination alive upon land. The effects of 
the combination are felt upon land where 
the fish are sold. No maritime contracts are 
in issue. No case has been shown to us in 
which a court of admiralty has attempted to 
deal with a situation comparable to this. 
In our view this is simply not a maritime 
matter, and is not made such by the fact 
that the fish are caught in the sea. Some 
years ago when the United States took 
action against the fish dealers in consequence 
of an unlawful monopoly, it proceeded under 
the Sherman act. There was no suggestion 
that the matter pertained in any way to 
the admiralty. United States v. New England 
Fish Exchange, 258 Fed. 732. United States v. 
New England Fish Exchange, 292 Fed. 511. 
We do not see how a court of admiralty 
could lay hold of a subject like this. 

11. Neither are we impressed by the 
argument that State courts have no jurisdic- 
tion because the Boston Fish Pier, where 
such fish as come to Boston are landed, is 
located in the sea beyond mean low water 
mark as it existed at the formation of the 
United States. This argument, of course, 
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has no bearing upon the conduct of the de- 
fendants at Gloucester or New Bedford. It 
seems to rest principally upon the decision 
in United .States v. California, 332 U. S. 19. 
See also United States v. Lowistana, U. S. 
0007; United States v. Texas, U. S. 000.2 But 
we do not understand that these decisions 
apply to submerged lands in navigable rivers 
and harbors. See 332 U. S. at pages 30-31, 
36, 37. We suppose that most piers at which 
vessels can be berthed are built upon the 
bottom of the sea below mean low water. 
Yet so far as we are aware, the States have 
always exercised without question jurisdic- 
tion over such piers for the ordinary enforce- 
ment of their laws. Many cases in the books 
testify to this fact. See Commonwealth v. 
Boston Terminal Co. 185 Mass. 281. More- 
over, before the decision in United States 
v. California various decisions of the Su- 
preme Court had even recognized a large 
measure of control in the States over ter- 
ritorial and’ adjacent waters and_ fishing 
therein. Among such cases was Manchester 
v. Massachusetts, 139 U. S. 240, affirming 
Commonwealth v. Manchester, 152 Mass. 230, 
and upholding a statute of the Common- 
wealth regulating menhaden fishing an Buz- 
zard’s Bay. In Commonwealth v. Manchester. 
152 Mass., at page 242, this court said, 
“It must, we think, be considered as settled, 
that, if land on the coast be reclaimed from 
the sea, or if piers or wharves be extended 
into the sea, such land and structures are 
a part of the territory of the State whose 
shores they adjoin,” citing cases. Another 
and more recent case in the Supreme Court 
was Skiriotes v. Florida, 313 U. S. 69, where 
the court, speaking through Chief Justice 
Hughes, said, at page 77, “If the United 
States may control the conduct of its citizens 
upon the high seas, we see no reason why 
the State of Florida may not likewise gov- 
ern the conduct of its citizens upon the 
high seas with respect to matters in which 
the State has a legitimate interest and where 
there is no conflict with acts of Congress.” 
We do not understand that the Manchester 
and Skiriotes cases were overruled in United 
States v. California. On the contrary, they 
were distinguished. 332 U. S. at pages 37- 
38. The cases just cited, as well as broader 
grounds of sound reasoning, are sufficient 
to refute the idea that the courts of the 
State are limited in dealing with this case 
in any of its aspects because the Boston 
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Fish Pier stands on the harbor bottom below 
the ebb of the tide. 


12. The defendants took exceptions to 
rulings upon questions of evidence relating 
to the hearing on the merits. In so far as 
these can properly be said to have been 
argued, we discover no error in the admis- 
sions or exclusions. Much of the evidence 
in the form of exhibits offered and excluded, 
in so far as it has been transmitted to us, 
so that we can see what it was, consisted 
of reports or government agencies and tabu- 
lations and statistics of various kinds. These 
were hearsay and were not made competent 
by any rule of law. Perhaps some of them 
might now be admitted in the discretion 
of the judge under G. L. (Ter. Ed.) c. 233, 
§ 79B, inserted by St. 1947, c. 385, §1, but 
that statute had not taken effect at the time 
of the hearing. A Jetter from the Gloucester 
Cold Storage Warehouse was likewise hear- 
say. Documents tending to show that cer- 
tain persons and corporations, said to have 
been fish dealers in New Bedford, had been 
indicted and fined for violation of the 
Sherman act and a letter from the Attorney 
General of the United States to the Attorney 
General of the Commonwealth had no bear- 
ing upon any issue in the case. The records 
of votes of the union, which were admitted, 
were plainly competent. 


All these exceptions must be overruled. 


13. The defendants have also presented 
a bill of exceptions based upon the refusal 
of their request for amplified findings of 
facts in respect to twenty-five specified 
matters. Some of these were immaterial. 
Some were already adequately covered by 
findings made. Some might perhaps have 
been granted. It is a serious question 
whether a situation is presented in which 
a bill of exceptions will lie. See Sullivan v. 
Sullivan, 320 Mass. 114, 115-116, and cases 
cited; Vergnani v. Vergnam, 321 Mass. 699, 
701-702. However this may be, we have 
before us all the evidence in voluminous 
array, and we have ourselves considered all 
of it. As to most of the matters about which 
further findings were requested there was 
little or no dispute. It is plain that no 
harm was done by the refusal of further find- 
ings. These exceptions must be overruled. 


[Modification of Decree Provisions] 


14. The defendants complain of indefinite- 
ness in the final decree, particularly in that, 
as they assert, it makes “fair market value” 
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a test of the legality of their conduct. As 
the decree reads, the defendants are enjoined 
from “combining to prevent the sale of fresh 
fish at its fair market value when offered 
for sale; in discriminating between buyers 
of fresh fish who are willing to pay the fair 
market value of said fish; in preventing a 
free and fair market in the sale of fresh 
fish; in fixing the price of fresh fish above 
a fair market value, or in setting a price 
above such fair market value below which 
fresh fish will not be offered for sale or the 
sale voided by any concerted and combined 
action of the respondents as above de- 
scribed.” We think this part of the decree 
should be modified by substituting therefor 
the following, “combining to prevent or in- 
terfere with a free and fair market in the 
sale of fresh fish by (1) discriminating 
against buyers able and willing to pay the 
highest prices or (2) fixing a price or prices 
below which fresh fish will not be sold; but 
nothing contained herein shall be construed 
to prevent individual captains and separate 
crews, acting independently of other captains 
and crews, from selling particular catches 
at the highest prices obtaining therefor.” 


The fifth paragraph of the final decree 
orders the defendants “to cease and desist 
from conspiring to limit the production by 
them of fresh fish for the purpose or having 
the effect of preventing the sale of fresh 
fish at its fair market value when offered for 
sale or preventing a free and fair market 
in the selling of fresh fish within the Com- 
monwealth of Massachusetts.” We think 
the following should be substituted, “to 
cease and desist from combining to restrict 
the production of fresh fish for the purpose 
or having the effect of limiting the supply 
or increasing the price; but nothing herein 
contained shall be construed to prevent the 
defendants from in good faith bargaining 
collectively or striking for the primary pur- 
pose of securing higher wages, a larger share 
of the lay, or better working conditions, 
even though an incidental effect may be to 
reduce the supply or increase the price; 
and nothing herein contained shall be con- 
strued to prevent compliance with the re- 
quirements of any law, treaty, or convention 
limiting the catching of fish.” 


It must be recognized that there are great 
difficulties in drafting a satisfactory decree 
in a case of this kind. All decrees must be 
construed with reference to the nature of 
the case and the wrongs sought to be remedied. 
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Attorney General v. New York, New Haven 
& Hartford Railroad, 201 Mass. 370, 372. 
Boruchoff v. Ayvasian, 323 Mass. 1, 9. That 
principle has special application to a case 
like this. It must always be remembered that 
the object of this decree is to bring to an 
end monopolistic practices proved to exist 
iMeviolation,ot uGy Ly (GQempiids) ace 93 uses 
The decree must be construed to accomp- 
lish that object fully and effectively, but it 
must not be construed as extending beyond 
the design of the statute or the scope of the 
litigation. [t is not intended that the fisher- 
men be placed in a position inferior to that 
of other working men in respect to their 
general right to improve their condition. 


15. We come finally to a consideration 
of the contempt proceeding, in which the 
judge found that the defendants had vio- 
lated the preliminary injunction issued in 
this cause, and ordered the union to pay 
$500 to the use of the Commonwealth. 


We do not find it necessary to decide 
whether questions arising out of the con- 
tempt proceeding were rightly brought here 
either by bill of exceptions or by appeal, 
both of which methods the defendants have 
attempted to employ. There have been in- 
timations that neither of these proceedures 
is correct. See the cases collected in New 
England Novelty Co. Inc. v. Sandberg, 315 
Mass. 739, 746-748. It is now settled, how- 
ever, that where the contempt consists of 
disobedience to a final decree in equity and 
has been dealt with civilly and in no respect 
criminally, an appeal is proper. Godard vw. 
Babson-Dow Manuf. Co. 319 Mass. 345, 348. 
Cameron v. Durkin, 321 Mass. 590, 596. At 
some time we may be required to examine 
further into questions of procedure, but it 
is unnecessary to do so in this case, since 
in any event the ultimate decision must be 
against the defendants. In such case it is 
proper to confine ourselves to “stating the 
grounds of substantive law which support 
the result.” Commonwealth v. McNary, 246 
Mass. 46, 48. 


The preliminary injunction was within 
the jurisdiction of the court. While it was 
in effect the defendants were bound to obey 
it according to its terms. Irving & Casson- 
A. H. Davenport Co. v. Howlett, 229 Mass. 
560. New England Novelty Co. Inc. v. Sand- 
berg, 315 Mass. 739, 753. United States v. 
United Mine Workers of America, 330 U. S. 
258, 293-294. This remains true even if the 
decree, with its use of the words “fair market 
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value,’ was not as definite as could have 
been desired. Nothing in the contempt pro- 
ceeding turned upon whether any particular 
price or value was fair or unfair. 


[Actions Constituting Contempt] 


The judge found the defendants guilty of 
violating the injunction by passing an. ad- 
ditional vote limiting the production of fish 
after they had knowledge of the injunction. 
Findings were ample that this was an official 
act of the union. The injunction forbade the 
defendants from combining to prevent the 
sale of fresh fish at its fair market value 
when offered for sale, in discriminating be- 
tween buyers willing to pay a fair market 
value, ii preventing a free and fair market 
in the selling of fresh fish, or in fixing the 
price above a fair market value. The judge 
found that the members of the union knew 
that the real purpose of all votes to limit 
catches of fish was to hold the price line 
at the maximum level of prices for fresh fish 
permissible under the former “O. P. A.” 
rules. These votes were therefore one means 
adopted of fixing and so of preventing a free 
and fair market. The judge found that the 
defendants who participated in the vote knew 
or ought to have known that the vote was 
within the prohibition of the injunction. He 
found that “By that vote with intent to enforce 
it they flouted the dignity and authority of the 
court.” 


We cannot agree with the defendants that 
the trial judge should have admitted in evi- 
dence remarks of the judge who issued the 
preliminary injunction. What that judge said 
before the terms of the injunction were finally 
settled and before the injunction was issued 
could not be used to interpret or qualify the 
language of the decree itself. Neither do we 
think there was error in refusing to admit 
these remarks as bearing upon the question 
whether the conduct of the defendants was 
contumacious. We do not find in the remarks 
of the judge anything which would tend to 
excuse the defendants from the consequences 
of a violation of the injunction when con- 
strued according to the true meaning of the 
words of the decree. See Boyer v. Bowles, 
316 Mass. 90, 94. 


According to our practice the judge was 
under no duty, at the request of the de- 
fendants made in the very final stage of 
the hearing, to require the Attorney General 
to elect whether the contempt alleged was 
civil or criminal, and the judge was under 
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no duty himself at that moment to pass 
upon that question in the abstract, Ulti- 
mately the judge ruled that the contempt 
was a civil one. See Root v. MacDonald, 
260 Mass. 344; New England Novelty Co. 
Inc. v. Sandberg, 315 Mass. 739, 749. We 
do not understand that the correctness of 
this ruling is now challenged, and we do 
not pass upon it. Neither does the correct- 
ness of the ruling appear to be material to 
any question that is argued. It was open 
to the defendants at any time during the 
hearing, if and when the character of the 
contempt as civil or criminal became of any 
importance, to take such position as they 
saw fit as to its nature, to ask that the 
hearing be conducted accordingly, and to 
register their objections if the judge did 
not agree with them. See Root v. Mac- 
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v. United Mine Workers of America, 330 
U. S. 258, 295-301. 

Whether the contempt was civil or crim- 
inal, the defendants were not entitled to a 
jury trial. Root v. MacDonald, 260 Mass. 
344, 365. They were not entitled to a jury 
thaltunderrGs (ler Bd)aics 220s Salsine 
inserted by St. 1935, c. 407, §5, because, 
for one reason, the matter did not involve 
or grow out of a “labor dispute.” 


[Decree Affirmed as Modified] 


16. The interlocutory decrees denying the 
petitions for removal and the motion to dis- 
miss and quash, and overruling the de- 
murrer and pleas are affirmed. All exceptions 
are overruled. The final decree as modified 
is affirmed. The final decree on the contempt 
petition is affirmed. 


Donald, 260 Mass. 344, 364-367; United States So ordered. 
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Final Judgment 


Georce B. Harris, D.J.: Plaintiff, United 
States of America, filed its complaint herein 
on August 27, 1946, and its amended com- 
plaint herein on May 25, 1948. The defendant, 
American Can Company, filed its answers 
to said complaint and amended complaint, 
respectively. This cause came on for trial 
November 24, 1948, and the trial was com- 
pleted on March 31, 1949. The Court filed 
its opinion on November 10, 1949, finding 
and adjudging the defendant to have vio- 
lated Sections 1 and 2 of the Sherman Anti- 
trust Act, and Section 3 of the Clayton Act. 
By order filed June 22, 1950, the Court 
adopted said opinion, as supplemented by 
order dated June 22, 1950, as the findings 
of fact and conclusions of law herein, pur- 
suant to Rule 52 of the Rules of Civil Pro- 
cedure. 


Now, THEREFORE, after hearing plaintiff 
and defendant, by their attorneys, it is 
hereby 


ORDERED, ADJUDGED AND DECREED as fol- 


lows: 
If. 


DEFINITIONS 
When used in this Judgment : 


A. The term “defendant” means the de- 
fendant American Can Company, its directors, 
officers, agents, representatives, employees, 
domestic subsidiaries, successors, and any 
person acting or claiming to act, under, 
through, or for said American Can Com- 
pany, its domestic subsidiaries, and succes- 
sors. 


B. The term “requirements contract” 
means any contract, understanding, or agree- 
ment whereby for a specified period of time 
the purchaser buys from defendant all or 
any percentage of his requirements of metal 
or fiber containers or all or any percentage 
of his requirements of a particular type or 
size of metal or fiber container, for use at 
any, some, or all plants of the purchaser. 


C. The term “container closing machine” 
means any integral machine manufactured 
or acquired by the defendant which per- 
forms as its primary function the final dou- 
ble seaming, clinching, seating or crimping 
of metal or fiber covers to metal or fiber 
containers. 


D. The term “related equipment” means 
any integral machine manufactured or ac- 
quired by the defendant (other than con- 
tainer closing machines) which is used to 
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supplement the operation of a container 
closing machine, or used in the preparing, 
filling or weighing of the contents prior to 
the final seaming, clinching, seating, or 
crimping of the metal or fiber covers, or in 
the unsealing, filling, and resealing of con- 
tainers, or in the subsequent marking, identi- 
fication, weighing, or handling of the closed 
container, including but not limited to key 
clinchers, spout clinchers and can opening 
machines. 


E. The term “auxiliary equipment” means: 

(1) Supplementary non-integral mech- 
anisms manufactured or acquired by the 
defendant, which may be directly attached 
to container closing machines or related 
equipment to perform functions other than 
the double seaming, clinching, seating or 
crimping of metal or fiber covers to metal 
or fiber containers, including, but not 
limited to, can feeds, non-spill devices, 
take-away conveyors, discharge devices, 
but shall not include any particular spe- 
cial device made to one customer’s speci- 
fications, and not manufactured thereafter. 

(2) Sets of change parts for container 
closing machines and related equipment 
manufactured or acquired by the defend- 
ant, and all other devices and equipment 
which will enable any container closing 
machine or related equipment to accom- 
modate the containers of various types and 
sizes within the range of the particular 
container closing machine or related 
equipment. 


F. The term “repair part” means any 
part of a container closing machine, related 
equipment or auxiliary equipment which re- 
places a worn or damaged part thereof, or 
which is an improvement part for or on a 
container closing machine, related equip- 
ment or auxiliary equipment. 


G. The term “applicant” means any per- 
son, company, association, partnership, cor- 
poration, or other business entity, other than 
Continental Can Company, Inc. 


H. The term “technical services’? means 
any form of technical assistance, including 
but not limited to, any plans, specifications, 
technical memoranda, and similar docu- 
ments; the making of tests and the furnish- 
ing of testing facilities; and the making 
available of technical personnel or super- 
vision. 

I. The term “machine services” means 
any form of technical services in connection 
with the installation, repair, overhaul, re- 
conditioning, maintenance and related serv- 
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ices of container closing machines, related 
equipment, and auxiliary equipment. 

J. The term “Continental Can Company, 
Inc.,” means that corporation and its do- 
mestic subsidiaries. 


K. The term “United States’? means the 
United States of America, its territories and 
possessions. 


gals 
INJUNCTIVE PROVISIONS 
Tie-In 


1. Defendant is hereby enjoined and re- 
strained from: 


A. Selling, leasing or making or adhering 
to any contract for the sale or lease of con- 
tainer closing machines, related equipment, 
auxiliary equipment, or any other equipment, 
whether patented or unpatented, or fixing a 
price or rental charged therefor, or discount 
from or rebate upon such price or rental, 
on or accompanied by any condition, agree- 
ment, or understanding: 


(1) That the lessee or purchaser there- 
of shall not purchase for use in connection 
with said machines or equipment metal 
or fiber containers made or sold by anyone 
other than defendant, or 

(2) That the lessee or purchaser shall 
purchase from the defendant a specified 
volume, quota, percentage or value of 
metal or fiber containers. 


B. Selling, making, or adhering to a con- 
tract for the sale of, or otherwise making 
available, metal or fiber containers, or fixing 
a price charged therefor, or discount from, 
or rebate upon such price, on or accom- 
panied by any condition, agreement, or 
understanding: 

(1) That the purchaser or recipient 
thereof shall not use such containers in 
connection with container closing ma- 
chines, related equipment, auxiliary equip- 
ment, or other equipment, made or sold 
by anyone other than defendant; or 


(2) That the purchaser or recipient 
thereof shall use such containers, or any 
specified volume, quota, percentage or 
value thereof, in container closing ma- 
chines, related equipment, auxiliary equip- 
ment or other equipment made or sold 
by defendant. 


C. Entering into, adopting, adhering to, 
or furthering any agreement or course of 
conduct for the purpose of, or which in effect 
constitutes, the leasing, selling or making or 
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adhering to a contract contrary to the pro- 
visions of subparagraphs A and B above. 

D. Conditioning the availability of con- 
tainer closing machinery, related equipment, 
auxiliary equipment, or any other equip- 
ment, repair parts or mechanical services in 
connection therewith upon the procurement 
of metal or fiber containers from defendant 
or any other designated source, or the avail- 
ability of metal or fiber containers or tech- 
nical services in connection therewith upon 
the purchase or lease of container closing 
machines, related equipment, auxiliary equip- 
ment, or any other equipment, or repair 
parts from defendant or any other desig- 
nated source. 

E. Removing container closing machines, 
related equipment, auxiliary equipment or 
any other equipment from the premises of any 
lessee thereof because such lessee purchases, 
uses, or deals in metal or fiber containers 
or machinery or equipment manufactured or 
sold by any one other than defendant. 

F. Altering or changing container clos- 
ing machines, related equipment or auxiliary 
equipment or utilizing patents on such 
alterations or changes, in such a manner as 
to prevent the use thereof with metal or 
fiber containers manufactured or sold by 
anyone other than the defendant, provided, 
however, that this subsection F shall not 
apply if the alteration or change improves 
the operation or efficiency of the container 
closing machine, related equipment or auxiliary 
equipment. 

G. Altering or changing metal or fiber 
containers, or utilizing patents on such 
alterations or changes, in such a manner as 
to prevent the use in connection therewith 
of container closing machines, related equip- 
ment or auxiliary equipment, manufactured 
or sold by anyone other than the defendant, 
provided, however, that this subsection G 
shall not apply if the alteration or changing 
results in more efficient operation. 


H. Conditioning any license or immunity, 
expressed or implied, to practice any inven- 
tion relating to container closing machines, 
related equipment or auxiliary equipment or 
to metal or fiber containers claimed in any 
patent, by the tying of any license or im- 
munity for such invention to the purchase, 
procurement or leasing of container closing 
machines, related equipment or auxiliary 
equipment, or to the purchase or procure- 
ment of metal or fiber containers, or any 
similar product or article, from the defend- 
ant or any other designated source. 
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Requirements Contracts 


2. Defendant is hereby enjoined and re- 
strained from: 


A. Entering into, adhering to or main- 
taining after January 1, 1951 any require- 
ments contract or any renewal thereof with 
a user of metal or fiber containers under 
which the container user is obligated to pur- 
chase containers for a period of more than 
one (1) year; provided, however, that noth- 
ing in this Judgment shall be construed to 
prevent the defendant from executing a 
further one (1) year requirements contract 
within a period not in excess of ninety (90) 
days prior to the time the further one (1) 
year contract term begins. 


B. Whenever any contract, agreement or 
arrangement for the sale or supply of metal 


or fiber containers is in question under 
paragraph 2 or 3 of this Section II, the 


burden shall be upon the defendant to show 
that such contract, agreement or arrange- 
ment is not a requirements contract as de- 
fined in paragraph B of Section I of this 
Judgment. 

Supply Contracts 


3. Defendant is hereby enjoined and re- 
strained from: 


A. For a period of five (5) years from 
January 1, 1951 entering into any contract, 
agreement or arrangement involving the 
sale or supply of metal or fiber containers 
for a period in excess of twelve (12) months 
from the effective date of such contract, 
agreement or arrangement, but in the event 
that such performance within a twelve (12) 
month period becomes impossible due to 
conditions at the end of that period beyond 
the control of either defendant or its cus- 
tomers, the performance thereof may be 
completed as soon as practicable after the 
expiration of the twelve (12) month period. 


B. Where a contract, agreement or ar- 
rangement for the sale or supply of metal 
or fiber containers is in effect with any cus- 
tomer, executing a new contract, agreement 
or arrangament with that customer except 
during the period of the ninety (90) days 
immediately preceding the expiration of the 
prior contract, agreement or arrangement, 
provided that this paragraph shall not apply 
to non-requirements contracts effective after 
January 1, 1956. 


Single Plant Contracts 


4, Subject to the provisions of paragraph 
7 of this section defendant is hereby re- 
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strained and enjoined from entering, per- 
forming or enforcing any contract, agree- 
ment or arrangement for the purchase and 
sale of containers, or from bargaining or 
negotiating for any such contract, agreement 
or arrangement, except on the basis of the 
individual plants of each customer. 


Container Pricing 


5. Defendant is hereby enjoined and re- 
strained from publishing, printing, quoting 
or charging prices for containers on any 
basis other than (a) f.o.b. at the actual place 
of manufacture or origin of shipment of said 
products, or (b) on a basis which at destina- 
tion at no time shall be higher than the f.o.b. 
price at the actual place of manufacture or 
origin of shipment of said products plus 
actual transportation and other delivery 
charges, with every purchaser having an 
option to purchase f.o.b. at the actual place 
of manufacture or origin of shipment of said 
products, and an option to determine the 
mode of transportation. 


Contract Differentials 


6. Defendant is hereby enjoined and re- 
strained from granting, maintaining, or al- 
lowing in the sale of any particular type or 
size of metal or fiber container, any previ- 
ously announced or constantly maintained 
lower price or other more favorable terms 
and conditions of sale for customers under 
a requirements contract than it grants, main- 
tains, or allows for other customers, but this 
provision shall not be construed to prevent 
the charging of different prices to such other 
customers so long as the differentials reflect 
only changes in the cost of raw materials, 
manufacture, or transportation of, or in 
marketability of the same types and styles 
of metal or fiber container which have oc- 
curred since the price for the same type and 
style container under requirements contracts 
currently in effect was announced from the 
same point of shipment. Defendant is fur- 
ther enjoined and restrained from unlawfully 
discriminating as to price, terms, and other 
conditions of sale among customers under 
contract. Defendant is hereby restrained 
and enjoined from refusing to sell or from 
discriminating in the sale of metal or fiber 
containers to any user because such user 
does not enter into or propose to enter into 
any particular contract, agreement or ar- 
rangement for the sale or supply of such 
container. 
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Discounts 


7. Defendant is hereby restrained and en- 
joined, for a period of five (5) years, from 
granting, maintaining or allowing, in the 
sale of metal or fiber containers any discount 
based upon aggregation in any manner of 
volumes purchased at one time or over a 
period of time, other than price differentials 
for minimum and maximum single orders for 
specially fabricated or lithographed metal or 
fiber containers where the differences in 
price represent only differences in the cost 
of manufacturing such specially fabricated 
or lithographed containers. Nothing in this 
judgment shall prohibit the defendant after 
January 1, 1956 from granting, maintaining 
or allowing any lawful aggregate quantity 
discount. 


Transactions with Customers 


8. Defendant is hereby enjoined and re- 
strained from crediting, giving, granting, or 
paying, directly or indirectly, through or by 
any means or device whatsoever, to any con- 
tainer user, in connection with the sale of 
metal or fiber containers, any sums of money, 
teal property, or other valuable considera- 
tions, except: 

A. Payments in bona fide settlement of 
claims in accordance with a uniform policy 
and procedure. 

B. Tin plate refunds representing only 
actual average savings, in the purchases of 
particular kinds or types of tin plate made 
available on a proportionately equal basis 
to all persons to whom metal containers 
manufactured of the particular kind and type 
of tin plate were delivered from the factory 
or factories of the defendant to which such 
savings apply, during any period not in ex- 
cess of twelve (12) months in which such 
tin plate savings were made. 

C. Such transportation costs as are per- 
missible under paragraph 5 of this Section 
II and paragraph 17 of Section III of this 
Judgment. 

D. Discounts for prompt payment, or 
price corrections covering only statistical 
errors in calculation, made available to all 
affected customers. 

E. The compromise or cancellation, in 
whole or in part, on the basis of financial 
distress only, of any outstanding indebted- 
ness. 

F. Where necessary for the purpose of 
storage or manufacturing by the defendant, 
and for a price or rental not in excess of 
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that determined to be reasonable by an in- 
dependent appraisal, the payment of the sale 
price or lease rental for any premises, pro- 
vided that in any proceeding brought to 
enforce this subparagraph F the burden shall 
be on the defendant to establish that such 
purchase or lease was necessary for the pur- 
pose of storage or manufacturing by the 
defendant. 


G. After a period of five (5) years from 
January 1, 1951, payments for any used ma- 
chinery or equipment in any amount not in 
excess of the open market sale value thereof, 
if any, or salvage value, in either event as 
determined by an independent appraisal; or 
at any time payments for used closing ma- 
chines, related equipment or auxiliary equip- 
ment traded in on the purchase of other such 
machines or equipment from defendant not 
in excess of the open market sales value 
thereof, if any, or salvage value. 


H. The bona fide settlement of obliga- 
tions arising out of any contract in effect 
prior to January 1, 1951. © 

If it appears hereafter that certain addi- 
tional exceptions should be included herein 
the Court may amend the Judgment appro- 
priately upon application of the defendant 
with notice to the Attorney General. 


Loans and Guarantees 


9. Defendant is hereby enjoined and re- 
strained from making loans to container users 
or guarantees of loans or credit for con- 
tainer users, excepting where reasonably 
necessitated by the financial distress of the 
container user. 


Terms and Credit to Customers 


10. Defendant is hereby ordered and di- 
rected in the sale of metal or fiber con- 
tainers to afford to customers uniform and 
non-discriminatory terms and conditions of 
payment. But nothing in this provision 
shall be construed to prohibit the exercise 
by defendant of reasonable business judg- 
ment in the extension or witholding of credit 
terms to customers. 


Technical Services 


11. Defendant is hereby enjoined and re- 
strained from affording to any particular 
customer purchasing metal or fiber con- 
tainers any technical service which it does 
not make available on a comparable basis to 
all other customers. 
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Container Facility Acquisitions 


12. Defendant is hereby enjoined and re- 
strained from acquiring by purchase or 
acquisition of assets or of securities or other- 
wise, or from leasing, from any other person, 
or holding, directly or indirectly, any owner- 
ship interest in, or from acquiring control 
over, any other person, engaged, in whole 
or in part, in the manufacture for sale of 
containers in the United States, except after 
an affirmative showing to this Court, upon 
reasonable notice to the Attorney General, 
that the effect of such acquisition may not 
be substantially to lessen competition. 


Machine Facility Acquisitions 


13. Defendant is hereby enjoined and re- 
strained from acquiring by purchase or acqui- 
sition of assets or of securities or otherwise, 
or from leasing, from any other person, or 
holding, directly or indirectly, any ownership 
interest in, or from acquiring control over any 
other person engaged in whole or in part in the 
manufacture, sale or distribution of con- 
tainer closing machines, related equipment, or 
auxiliary equipment in the United States, 
except after an affirmative showing to this 
Court, upon reasonable notice to the At- 
torney General, that the effect of such ac- 
quisition may not be substantially to lessen 
competition. 


14. Nothing in this Section II shall be 
construed to adjudicate, determine or affect 
the legality or illegality under Section 2 
of the Clayton Act, as amended, of any of 
defendant’s prices, discounts, or pricing prac- 
tices in effect prior to the effective date of 
this Judgment. 

Ii. 
MACHINES AND EQUIPMENT 
Policy 

1. It is the express purpose of this Tudg- 
ment to assure to those interested in owning 
container closing machines, related equip- 
ment and auxiliary equipment, the oppor- 
tunity to purchase such machines and 
equipment owned or controlled by defend- 
ant as of January 1, 1951; and, with respect 
to container closing machines, related equip- 
ment and auxiliary equipment manufactured 
or acquired by defendant after January 1, 
1951, for defendant to adopt a policy of af- 
fording to all those desiring such machines 
or equipment every available economic in- 
centive to purchase such machines and 
equipment. 
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Defendant is hereby ordered and directed 
to utilize its maximum efforts to promote, 
implement and achieve the purposes as set 
fortn herein; and to afford through avail- 
able sales media, to existing lessees of 
closing machines, related equipment, and aux- 
iliary equipment, owned by it on January 1, 
1951, complete information as to the methods 
of purchasing such machines and equip- 
ment as compared with the continued leasing 
of them. 


Closing Machines—Sale 


2. Defendant is hereby ordered and di- 
rected to sell, for a period of ten (10) years 
from the effective date of this provision, to 
any applicant, for use, sale or lease in the 
United States, in accordance with and sub- 
ject to the provisions of this Judgment, any 
container closing machine which it owns 
on the effective date of this provision, or 
thereafter manufactures or acquires. 


2a. In order to effectuate and implement 
the provisions contained in section 2 hereof, 
the Court does hereby appoint a master 
who shall be empowered to take all neces- 
sary and lawful steps in obtaining such in- 
formation and evidence as may be available 
in order to evaluate defendant’s efforts 
under the foregoing provisions, sub 2, as 
well as to afford the Court a judicial 
basis upon which to measure the available 
market, if any, for the sale and disposition 
of said closing machines. On or before 
January 1, 1952 the master so appointed 
shall file with the Court and with the At- 
torney General a full and complete survey 
and report, and such Court hearing or hear- 
ings shall be had thereon as may be neces- 
sary and proper in a determination by the 
Court as to the percentage of all closing 
machines owned and leased by defendant 
or thereafter acquired, which shall be sold 
and disposed of by the expiration of five 
years from and after January 1, 1951. 


The purpose or purposes of said survey, 
report and hearing or hearings thereon is to 
provide the Court with a factor as to the 
salability and disposition of said machines 
and the market conditions generally obtain- 
ing, independent of and otherwise divorced 
from any representations made by the 
Government or by the defendant. 


That upon the completion of said report 
and survey by the master and the judicial 
hearings thereon his duties shall terminate and 
be dispensed with unless at that time it ap- 
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pears to the Court that additional reasons exist 
for the continuance of his duties herein. 


Said master so appointed shall have the 
rights and powers necessary and proper to the 
fulfillment of his duties hereunder and may 
apply to the Court for instructions from time 
to time as may be proper and necessary in 
effectuating his duties herein. 


The reasonable expenses occasioned by such 
person in effectuating and carrying on any or 
all of his duties herein, including the reason- 
able compensation to be fixed by the Court 
for said services, shall be borne, paid for and 
discharged by the defendant in a manner and 
at such time as may be directed by this Court. 


Related Equipment—Sale 


3. Defendant is hereby ordered and di- 
rected to sell, for a period of ten (10) years 
from the effective date of this provision, to 
any applicant, for use, sale or lease in the 
United States, in accordance with and sub- 
ject to the provisions of this Judgment, any 
related equipment which it owns on the 
effective date of this provision, and any 
related equipment which it thereafter manu- 
factures, or acquires. 


Auxiliary Equipment—Sale 


4. Defendant is hereby ordered and di- 
rected to sell, for a period of ten (10) years 
from the effective date of this provision, in 
accordance with and subject to the pro- 
visions of this Judgment, to any purchaser, 
owner, or lessee of any container closing 
machine or any related equipment sold or 
leased by defendant, any auxiliary equip- 
ment which it owns on the effective date of 
this provision and any auxiliary equipment 
which it thereafter manufactures or acquires. 


Closing Machines—Presently Owned— 
Sales Price 


5. The maximum sales price for any con- 
tainer closing machine owned by defendant 
on or prior to January 1, 1951, shall be 
computed in the follwing manner: 


A. The base price shall be ten(10) times 
the rental for the particular type and model 
of container closing machine which was in 
effect for the calendar year 1950. In the 
event that the weighted average depreciated 
cost of the particular type and model of 
container closing machine, on the effective 
date of this Judgment, is higher than the 
base price such weighted average depreci- 
ated cost shall be taken as the base price; 
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but in no instance shall this latter base price 
be higher than the current factory cost of 
that type and model of container closing 
machine on the effective date of this Judgment. 


B. The container closing machines to be 
sold under the terms and provisions of this 
Section III shall be in first class operating 
condition comparable to the condition in 
which such machines and equipment are 
made available to new lessees thereof. Where 
any particular container closing machine is 
not in such condition, the purchaser may, 
at his election, purchase such machine at the 
base price specified in subparagraph A, with 
the unconditional right, upon reasonable 
notice, to have it reconditioned by the de- 
fendant without charge and within a reason- 
able period, either in the place of location 
or where necessary and upon payment of 
transportation and shipping costs both ways, 
and no other costs, at the nearest available 
repair shop of the defendant. Such recon- 
ditioning shall put the machine in first class 
operating condition comparable to the con- 
dition in which such machines are made 
available to new lessees thereof. 


C. If any purchaser of any such closing 
machine desires to purchase it in its existing 
condition, there shall be deducted from the 
applicable base price specified in subpara- 
graph A, an amount representing four (4) 
per cent of such base price, for each com- 
plete calendar year of use since the date the 
particular container closing machine was 
last reconditioned by or for the defendant 
or, if it has not been so reconditioned, since 
the date of manufacture. 

D. In the event that any purchaser of any 
container closing machine desires to pur- 
chase any such container closing machine, 
in its existing condition, and where located, 
and with no further expense to the defend- 
ant, a further deduction of two (2) per cent 
shall be allowed from the sales price. 

E. Defendant shall further allow in all 
cases a cash discount of one (1) per cent for 
payment within ten (10) days. Every lease 
of any closing machine owned by defendant 
on January 1, 1951, shall contain or be ac- 
companied by an option to purchase the 
leased machine in accordance with this 
Section III. 


Related Equipment, Auxiliary Equpment— 
Presently Owned—Sales Price 


6. A. The maximum sales price of any 
related equipment owned by defendant on 
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or prior to January 1, 1951, shall be com- 
puted in accordance with the provisions of 
paragraph 5 of this Section III. Where 
defendant had no established rentals in 
effect for the calendar year 1950 with respect 
to related equipment, the sales price thereof 
shall be reasonable, uniform and nondis- 
criminatory as provided for auxiliary equip- 
ment in paragraph 6B of this Section III. 
B. The sales price of any auxiliary equip- 
ment owned by defendant on or prior to 
January 1, 1951, shall be reasonable, uniform 
and nondiscriminatory. The terms and con- 
ditions of sale of auxiliary equipment shall 
be reasonable, uniform and nondiscriminatory. 


Notice of Price and Location 


7. Within one hundred twenty (120) days 
after the date of this Judgment, defendant 
shall send written notice in a form approved 
by the Attorney General, by registered mail, 
to each person with whom defendant then 
has a written or oral lease for any closing 
machine, related equipment or auxiliary 
equipment, informing said person of his right 
to purchase, pursuant to paragraphs 2 to 4, 
inclusive, of this Section III, said machines 
or equipment under this Judgment, and quot- 
ing therein the computed sales price as of 
January 1, 1951, of said machines or equip- 
ment. Defendant is hereby ordered and di- 
rected, upon written request, to quote to 
any applicant the sales price, f. 0. b. location, 
of any container closing machine, related 
equipment or auxiliary equipment available 
for sale under paragraphs 2, 3, and 4 of this 
Section III, and shall in each instance in- 
form the applicant of the sales price and 
location of the nearest available machines 
or equipment of the type specified by the 
applicant. All sales of container closing ma- 
chines, related equipment and auxiliary equip- 
ment, shall be made on nondiscriminatory 
terms and conditions. 


Warranties in Sale 


8. All sales of container closing machines, 
related equipment, and auxiliary equipment, 
shall be made with such covenants and 
warranties, expressed or implied, as are 
customary in the food machinery business 
in the sale under like conditions of new or 
used machinery. 


Credit Terms in Sale 


9. The defendant is hereby ordered and 
directed to provide such nondiscriminatory 
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credit terms for a period of ten (10) years 
from the effective date of this provision as 
will promote the purpose of this Judgment. 
Where a container user has satisfactory 
credit, the defendant shall afford all reason- 
able opportunity for the purchase of existing 
container closing machines, related equipment 
or auxiliary equipment upon an installment 
basis, comparable to the rentals charged for 
the same machine or equipment with the right 
to require a reasonable down payment. With 
respect to new machines or equipment such 
additional deposit and terms of sale shall be 
imposed as may be consistent with current 
financial practice dealing with such install- 
ment contracts. 


Compensatory Rentals 


10. The defendant is hereby ordered and 
directed for a period of three (3) years 
from January 1, 1951 to establish and main- 
tain a rental for each type and model of 
leased container closing machine, related 
equipment, and auxiliary equipment which 
shall be not less than reasonable under 
circumstances from time to time existing, 
including but not limited to the age, ef- 
ficiency, and serviceability of such type and 
model of machine or equipment. On and 
after January 1, 1954, defendant is hereby 
ordered and directed to establish and main- 
tain rentals for leased container closing ma- 
chines, related equipment, and auxiliary 
equipment at compensatory rates which 
shall take account of, in the aggregate, not 
less than the expenses incurred by it in the 
leasing of such machines and equipment, 
including depreciation thereon, a reasonable 
return on the current investment after de- 
preciation therein, and the cost of providing 
services in connection with the leasing of 
such machines and equipment. In any pro- 
ceeding brought to enforce this provision 
the defendant shall bear the burden of estab- 
lishing that the rentals are in compliance 
with it. 

Leasing of Machines 

11. Defendant is hereby ordered and di- 
rected, for a period of five (5) years from 
the effective date of this provision, to lease, 
upon written request, to any applicant (other 
than a container manufacturer) desiring 
to use the same for closure of containers in 
the United States and who is purchasing 
containers for which a particular type and 
model of machine or equipment is adapt- 
able, and whether or not such applicant is 
a container customer of defendant, any con- 
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tainer closing machine, and any related 
equipment or auxiliary equipment which it 
is then leasing to anyone, and which ma- 
chine or equipment it has in stock or is 
currently manufacturing. Defendant shall 
not be required to manufacture for compul- 
sory leasing hereunder any additional con- 
tainer closing machines, related equipment 
or auxiliary equipment requiring an aggre- 
gate expenditure of more than $2,000,000 in 
any calendar year, nor shall defendant be 
required to accept further applications for 
lease at any time when its stocks of that 
type of container closing machine and its 
annual capacity for the construction of ad- 
ditional container closing machines, related 
equipment, auxiliary equipment, repair parts 
and for reconditioning such machines and 
equipment, shall be completely utilized. 
Each lease may contain uniform terms and 
conditions respecting the obligations of the 
lessee, as a condition of the lease, to main- 
tain the leased machine in good repair, and 
all other customary lease covenants not in- 
consistent with this Judgment. 


Nondtscriminatory Leasing 


12. As long as defendant leases any con- 
tainer closing machine, related equipment 
or auxiliary equipment, defendant is ordered 
and directed during any rental period to 
offer to lease and to lease, such machines 
and equipment on the basis of uniform and 
nondiscriminatory rentals, terms and con- 
ditions of lease. 


Lease Term 


13. Defendant is hereby ordered and di- 
rected to afford to each lessee of any con- 
tainer closing machine, related equipment, 
or auxiliary equipment the option to renew 
such lease for at least an additional one (1) 
year period, at the rental prevailing during 
such period. The ending of the term of any 
lease of any container closing machine, aux- 
iliary equipment, or related equipment, shall 
be fixed so as not to occur within three (3) 
months after the termination date of any 
contract then in effect between the defendant 
and the lessee for the sale and purchase of 
containers intended for use at the customer’s 
plant at which such equipment is located 
and for which such machine or equipment 
is appropriate. 


Repair Parts—Sale 


14, Defendant is hereby ordered and di- 
rected, so long as it shall manufacture, sell 
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or lease, any container closing machines, 
related equipment or auxiliary equipment, 
and for a reasonable time thereafter, to sell 
on nondiscriminatory terms and conditions 
of sale to any purchaser, owner or lessee 
of such machines or equipment originally 
owned by defendant, or to any repair man 
for such purchaser, owner, or lessee, any 
repair parts needed for such machines and 
equipment, and to maintain in stock suf- 
ficient supplies of repair parts to meet normal 
demands on the part of purchasers and 
lessees. 
Services on Machines Sold 


15. Defendant is hereby ordered and di- 
rected, so long as it shall manufacture and 
lease the same type and model of any con- 
tainer closing machine, related equipment, 
or auxiliary equipment, to provide, upon 
reasonable written notice, and at reasonable, 
uniform and nondiscriminatory charges equiv- 
alent to those imposed on lessees and re- 
flected in rentals, any needed technical 
service for the installation, repair, or over- 
haul, on any such machine or equipment 
which it has sold. 


Priorities for Purchase and Lease 
of Machines 


16. Container closing machines, related 
equipment and auxiliary equipment are to 
be made available in the following order of 
priority to be established by January 1, 1951. 

A. The lessee of any container closing 
machine, related equipment or auxiliary equip- 
ment on lease by the defendant shall have 
an absolute priority for the purchase of the 
leased machine or equipment. 

B. The lessee of any container closing 
machine, related equipment, or auxiliary equip- 
ment shall have a priority to renew the 
lease of the leased equipment, and for its 
replacement in the event of major break- 
down or destruction. 


C. Defendant shall be permitted to supply 
its own requirements of any equipment neces- 
sary for use in its own manufacturing op- 
erations, and for the purpose of providing 
substitutes for container closing machines, 
related equipment, or auxiliary equipment, 
requiring reconditioning and emergency re- 
placement, in the event of major breakdown 
or destruction. 

D. Priorities thereafter shall be afforded 
to supply applicants for purchase or pros- 
pective lessees of each type and model of 
container closing machines, related equip- 
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ment and auxiliary equipment in the chrono- 
logical order in which their written firm 
orders are received, and such applications 
for purchase or for lease shall be considered 
together, except that when any applicant 
has attained a priority for the purchase of 
container closing machines, that priority 
shall include, at the applicant’s option, the 
right to obtain any auxiliary equipment which 
may be presently in use with such closing 
machine, or any available auxiliary equip- 
ment not subject to prior applications which 
such applicant desires to use with such 
machine. 


Transportation of Machines 
and Equipment 


17. Defendant is hereby restrained and 
enjoined from paying the cost of transporta- 
tion of any container closing machine, re- 
lated equipment, or auxiliary equipment from 
defendant to any lessee or from any pur- 
chaser or lessee to defendant, except that 
defendant may pay the cost of such trans- 
portation on leased machines or equipment 
returned for overhaul at its request or with 
its consent. 


Service Schools 


18. Defendant is hereby ordered and di- 
rected, upon application, to afford to the 
employees of any applicant the opportunity 
to attend, without payment of tuition, the 
service training schools which defendant pro- 
vides for the employees of its container cus- 
tomers for the purpose of educating them in 
the operation and repair of closing machines, 
related equipment and auxiliary equipment, 
sold or leased by defendant, during what- 
ever periods and on the same basis as 
defendant affords such training courses to 
the employees of its container customers. 
Such schools shall not be discontinued within 
the period of five (5) years from January 
1, 1951. 

Keports 


19. The defendant is hereby ordered and 
directed for a period of five (5) years from 
January 1, 1951 to file with the Attorney 
General a semi-annual statement setting forth 
the number of container closing machines 
and units of related equipment and auxiliary 
equipment sold in the particular six months 
period, the number of such machines and 
units of equipment leased to non-customers 
during the same period, and the sales prices 
of each unit of closing machines and re- 
lated or auxiliary equipment sold and any 
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changes in rentals occurring during said 
preceding six months period. Such report 
shall be filed within sixty days after the 
termination of the particular period covered 
by the statement. 


Defendant’s Petition 

20. Upon sixty (60) days’ written notice 
to the Attorney General, the defendant may 
file a petition with this Court, at any time 
after five (5) years following January l, 
1951, for the abatement of the directives 
contained in paragraphs 2, 3 and 4 of this 
Section III. In any such proceeding the 
burden shall be upon the defendant to establish 
the reasons for such abatement. Upon the 
hearing of such petition, the record of all 
proceedings in this case prior to the entry 
of this Judgment shall be part of the record 
before the Court, and may be considered 
by the Court, together with any additional 
evidence which the plaintiff or the defend- 
ant may submit to support or oppose the 
relief sought. 


Plaintiff's Petition 

21. Upon sixty (60) days’ written notice 
to the defendant, the plaintiff may file a 
petition with this Court, at any time after 
five (5) years following January 1, 1951, 
for such other or further relief relating to 
the manufacture, sale or lease of closing 
machines and related equipment and auxi- 
lary equipment as may be appropriate, upon 
the basis that the provisions of this Judg- 
ment have not operated to restore com- 
petition, or to remove the effects of the 
violations of law adjudged to have occurred, 
with respect thereto. Upon the hearing of 
such petition, the record of all proceedings 
in this case prior to the entry of this Judg- 
ment shall be part of the record before the 
Court, and may be considered by the Court 
together with any additional evidence which 
the plaintiff or the defendant may submit 
to support or oppose the relief sought. 

The entry of this Judgment shall not be 
deemed a bar to any of the above mentioned 
relief that the Court may grant after a 
hearing upon a petition filed by plaintiff or 
defendant, pursuant to paragraphs 20 or 21 
of this Section IIT. 


IV. 
PATE NES 
Compulsory Licensing—Present Patents 


1. Defendant is hereby ordered and di- 
rected to grant to any applicant making 
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written request therefor, for manufacture in 
the United States, a royalty-free, nonexclu- 
sive license to make, use and vend container 
closing machines, related equipment and auxi- 
liary equipment, under any, some or all 
existing container closing machine, related 
equipment and auxiliary equipment patents, 
owned or controlled by defendant at the 
date of this Judgment. Within sixty (60) 
days of the date of entry of this Judgment, 
defendant shall file with the clerk of the 
court a list of all of its said patents. Any 
license granted under this provision shall 
be without any limitation or condition what- 
soever. The defendant may charge however, 
a reasonable royalty, non-discriminatory as 
between applicants, in respect of patents on 
fiber container closing machines, fiber con- 
tainer related equipment and fiber container 
auxiliary equipment. 


Compulsory Licensing—Future Patents 


2. Defendant is hereby ordered and di- 
rected to grant to any applicant making 
written request therefor, for manufacture in 
the United States, a nonexclusive license to 
make, use or vend container closing machines, 
related equipment and auxiliary equipment 
under any, some or all patents thereon 
which may be acquired or applied for by 
defendant within five (5) years from the 
date of this Judgment, without any limita- 
tion or condition whatsoever except that: 


A. A reasonable charge in the form of a 
royalty or otherwise, and nondiscriminatory 
as between such applicants, may be made in 
respect of any patents so licensed; 

B. Reasonable provision may be made 
for periodic inspection of the books and 
records of the licensee by an independent 
auditor, who shall report to defendant only 
the amount of money due and payable; 

C. The license may be nontransferable; 
and 

D. Reasonable provisions may be made 
for cancellation of the license upon failure 
of the licensee to pay the royalties or to 
permit the inspection of his books and records 
as hereinabove provided. 

Any license granted under this provision 
must provide that the licensee may cancel 
the license at any time by giving thirty (30) 
days’ notice in writing to the licensor. 


Royalty Determination 


3. Upon receipt of written request for a 
license under the provisions of paragraph 2 
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of this Section IV, defendant shall advise 
the applicant in writing of the royalty or 
ether charge which it deems reasonable 
for the patent or patents to which the re- 
quest pertains. If the parties are unable to 
agree upon a reasonable royalty or charge 
within sixty (60) days from the date such 
request for the license was received by de- 
fendant, the applicant therefor may forth- 
with apply to this Court for the determination 
of a reasonable royalty or charge, and de- 
fendant shall, upon receipt of notice of the 
filing of such application, promptly give 
notice thereof to the Attorney General. 

In any such proceeding, the burden of 
proof shall be on defendant to establish, 
by a fair preponderance of the evidence, the 
reasonableness of the royalty or charge re- 
quested by it, and the Attorney General 
shall have the right to be heard thereon, 
and the reasonable royalty rates or charges, 
if any, as once finally determined by the 
Court, shall apply to the applicant and to 
all licenses of the same patent or patents 
thereafter granted, and any licensee who, 
at the date of such determination by the 
Court, holds a license under the same pat- 
ent or patents, shall have the right, at his 
option, to have such royalty rates or charges 
applied retroactively with respect to its op- 
erations, to the date of the application to 
the Court which resulted in such determina- 
tion. Pending the completion of negotia- 
tions or any such proceeding, the applicant 
shall have the right to make, use and vend 
under the patents to which his application 
pertains without payment of royalty or other 
compensation, but subject to the provisions 
of paragraph 4 of this Section IV. 


Interim Royalty Rate 


4. Where the applicant has the right to 
make, use and vend under subparagraph 3 
of this section, defendant may apply to the 
Court to fix an interim royalty rate pending 
final determination of what constitutes a 
reasonable royalty or charge, if any. If the 
Court fixes such interim royalty rate, de- 
fendant shall then issue and the applicant 
shall accept a license, or, as the case may 
be, a sublicense providing for the periodic 
payment of royalties at such interim rate 
from the date of the filing of such applica- 
tion by the applicant. If the applicant fails 
to accept such license or fails to pay the 
interim royalty in accordance therewith, such 
action shall be ground for the dismissal of 
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his application. Where an interim license 
or sublicense has been issued pursuant to 
this paragraph, reasonable royalty rates or 
charges, if any, as finally determined by the 
Court shall be retroactive for the applicant 
and all other licensees under the same pat- 
ents to the date the applicant files his appli- 
cation with the Court. 


Validity of Patents 


5. Nothing in this Judgment shall be 
construed as importing any validity or value 
to any of the patents covered by this Sec- 
tion IV. 

Disposition of Patents 


6. Defendant is hereby enjoined and re- 
strained from making any disposition of any 
patents or rights with respect thereto which 
deprives it of the power or authority to 
grant licenses as hereinbefore provided in 
this Section IV unless it requires, as a con- 
dition of such disposition that the purchaser, 
transferee, assignee, or licensee, as the case 
may be, shall observe the requirements of 
Section IV hereof and such purchaser, trans- 
feree, assignee, or licensee shall file with 
this Court, prior to the consummation of 
the transaction, an undertaking to be bound 
by said provisions of this Judgment. 


V. 
KNOW-HOW 


Defendant is hereby ordered and directed 
for a period of five (5) years from the date 
of this Judgment to furnish technical in- 
formation to any applicant desiring the same 
for use in manufacture in the United States, 
upon written request, with respect to any 
container closing machine, related equip- 
ment, and auxiliary equipment, manufac- 
tured by defendant at the time of such 
application, or at any time during the pre- 
ceding five (5) years, as follows: 


Description of Materials 


1. Copies of all of defendant’s detailed 
working drawings, specifications of mate- 
rials, prescribed production methods, and 
assembly blueprints employed by it in the 
manufacture and assembly of such machines 
and equipment. 


Additional Information 


2. In the event any applicant represents 
to defendant in writing that the technical 
information contained in the material fur- 
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nished by defendant under paragraph 1 above 
is inadequate to enable him satisfactorily 
to manufacture and assemble the machines 
and equipment covered thereby, defendant 
shall supply such applicant, without war- 
ranty, further information, as the case re- 
quires, either: 


A. In writing, or 


B. By making available a reasonable num- 
ber of technical personnel for consultation 
with such applicant, or 


C. By permitting such applicant or his 
representative, during business hours to visit 
defendant’s machine shops where such ma- 
chines and equipment are manufactured to 
observe the manufacture thereof. 


Cost of Materials and Information 


3. The technical information furnished 
by defendant pursuant to paragraphs 1 and 
2 A of this Section V shall be charged for 
by it at no more than the actual cost to 
defendant of furnishing such technical in- 
formation. The technical information fur- 
nished pursuant to paragraphs 2 B and C 
shall be charged for by defendant at the 
hourly rate of compensation usual for the 
technical personnel of defendant engaged in 
supplying such technical information, together 
with any traveling expenses which may be 
incurred by such personnel in connection 
therewith. 


ale 
INSTRUCTIONS TO EMPLOYEES 
Defendant is hereby ordered and directed: 


A. To instruct in writing, within sixty 
(60) days from the date of this Judgment, 
those of its agents, solicitors, salemen, serv- 
ice and repairmen, engineers and other em- 
ployees or persons engaged in the sale of 
metal or fiber containers and the furnishing 
of technical services in connection therewith 
and the sale of container closing machines, 
related equipment, auxiliary equipment, re- 
pair parts and any other equipment and the 
furnishing of machine services in connec- 
tion therewith: 


(1) That the practices described in Sec- 
tion IT of this Final Judgment are enjoined 
and that each and every such employee 
and person is enjoined by this Final Judg- 
ment from engaging in said practices; and 

(2) Of the contents of Sections 1B: 


IV, V hereof, and the necessity for com- 
pliance therewith. 
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Records of Container Business 


B. To maintain for a period of ten (10) 
years complete and intact, in orderly classifica- 
tion and available promptly on notice, per- 
mitting prompt and selective examination 
of particular documents, or categories of 
documents, all its books and records, cor- 
respondence, memoranda, reports and other 
writings relating to its business of manufac- 
turing, selling and distributing metal and 
fiber containers and the furnishing of tech- 
nical services in connection therewith, or 
attempts to manufacture, sell and distribute 
metal and fiber containers and to furnish 
technical services in connection therewith. 


Records of Machine and Equipment 
Business 

C. To maintain, separate and apart from 
the materials referred to in subparagraph 
B above, for a period of ten (10) years 
complete and intact, in an orderly classifica- 
tion and available promptly on notice, per- 
mitting prompt and selective examination 
of particular documents or categories of 
documents, all its books, records, corre- 
spondence, memoranda, reports and other 
writings relating to its business’ of manu- 
facturing, selling, and distributing container 
closing machines, related equipment, auxi- 
liary equipment, repair parts, and other equip- 
ment and the furnishing of machine services 
in connection therewith, or attempts to manu- 
facture, sell and distribute container closing 
machines, related equipment, auxiliary equip- 
ment, repair parts, and other equipment, and 
to furnish machine services in connection 
therewith. 

WAL: 


DISTRIBUTION OF JUDGMENT 


Defendant is hereby ordered and directed 
to furnish, within sixty (60) days from the 
date of this Judgment, a copy of this Final 
Judgment to each metal or fiber container 
customer, and to each lessee of container 
closing machines, related equipment and 
auxiliary equipment as of the date of this 
Judgment. 

VIII. 


VISITATION AND REPORTS 


For the purpose of securing compliance 
with this Judgment, and for no other pur- 
pose, any duly authorized representative or 
representatives of the Department of Justice 
shall, upon written request of the Attorney 
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General or an Assistant Attorney General, 
and on notice reasonable as to time and 
subject matter to defendant, made to its 
principal office, and subject to any legally 
recognized privilege, be permitted: 

A. Access during the office hours of said 
defendant to all books, ledgers, accounts, 
correspondence, memoranda, and other rec- 
ords and documents in the possession or 
under the control of said defendant relating 
to any matters contained in this Judgment. 

B. Subject to the reasonable convenience 
of said defendant and without restraint or 
interference from it, to interview officers 
or employees of said defendant, who may 
have counsel present, regarding such mat- 
ters, and upon request said defendant shall 
submit such reports as might from time to 
time be reasonably necessary to the enforce- 
ment of this Judgment, provided, however, 
that no information obtained by the means 
provided in this Section VIII shall be 
divulged by the Department of Justice to 
any person other than a duly authorized 
representative of such Department, except 
in the course of legal proceedings in which 
the United States is a party, or as otherwise 
required by law. 

IX 


BRE CaN DAE: 


The provisions of Section II.and Section 
III of this Judgment shall not become effec- 
tive until January 1, 1951. 


X. 
NON-APPLICABILITY CLAUSE 


The provisions of this Judgment shall not 
apply to operations or activities not in or 
affecting commerce as defined in Section 1 
of the Clayton Act. 

xo 


RETENTION OF JURISDICTION 
AND COSTS 


Jurisdiction of this cause is retained for 
the purpose of enabling. any of the parties 
to this Judgment to apply to the Court at 
any time for such further orders and direc- 
tions as may be necessary or appropriate 
in relation to the construction of, or carry- 
ing out of this Judgment, for the amend- 
ment or modification of any of the provisions 
thereof, or the enforcement of compliance 
therewith and for the punishment of viola- 
tions thereof, 

Judgment is entered against the defendant 
for all costs to be taxed in these proceedings. 
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[] 62,680] United States v. Continental Can Co., Inc, 


In the United States District Court for the Northern District of California, Southern 
Division. Civil Action No. 26346. Filed June 26, 1950. 


Sherman Antitrust Act, Clayton Antitrust Act 


Canning Machinery—Consent Decree—Conditioned Leases, Requirements Contracts, 
Compulsory Patent Licensing.—A manufacturer of can-closing machinery is in a consent 
decree enjoined from selling or leasing its machines on condition that they be used only 
with the lessor’s supplies, from entering contracts to supply total requirements of materials 
for a longer period than one year, from selling on terms other than f. 0. b., from discrimi- 
nating in sales prices, credit terms or technical assistance, or granting discounts other 
than those reflecting actual cost savings, and from purchasing assets or securities of con- 
tainer manufacturers except after obtaining permission of the court. The judgment requires 
that machines be sold, leased or rented to all applicants, together with warranties, non- 
discriminatory credit terms, and maintenance services, that the company’s service school 
be open free of tuition to employees of machine users, that royalty-free licenses be granted 
to make, use and vend machines presently patented, that future patents be licensed to all 
applicants at reasonable royalties, and that the manufacturers know-how be made available 
to licensees. Provisions in the judgment permit inspection by Department of Justice in- 
vestigators, and retain jurisdiction for supervision of enforcement and to receive petitions 
for amendment. 


See the Sherman Act annotations, Vol. 1, J 1210.335, 1220.193, 1220.203, 1270.401, 1590; 
Clayton Act annotations, Vol. 1, { 2023.11, 2027. 


For the plaintiff: Wallace Howland, Assistant U. S. Attorney, San Francisco, 
California. 
For the defendant: Morris Doyle, Theodore J. Roche, and McCutchen, Thomas, 


Matthew, Griffiths & Greene, all of San Francisco, California, and Willkie, Owen, Farr, 
Gallagher and Walton, of New York, New York. 


Final Judgment 


GeEorGE B. Harris, D. J.: Plaintiff, United 
States of America, filed its complaint herein 
on August 27, 1946, and its amended com- 


B. The term “requirements contract” 
means any contract, understanding, or 
agreement whereby for a specified period of 
time the purchaser buys from defendant all 


plaint herein on June 7, 1948. Defendant, 
Continental Can Company, Inc., filed its 
answers to the complaint and amended com- 
plaint, respectively, Without trial and pur- 
suant to stipulation between plaintiff and 
defendant dated September 30, 1949, and 
filed herein October 7, 1949, and upon the 
consent of the defendant and not upon evi- 
dence. 


Ir Is HEREBY ORDERED, ADJUDGED AND DE- 
CREED as follows: 


is 
DEFINITIONS 


When used in this Judgment: 


A. The term “defendant” means the de- 
fendant Continental Can Company, Inc., its 
directors, officers, agents, representatives, 
employees, domestic subsidiaries, successors, 
and any person acting or claiming to act, 
under, through, or for said Continental Can 
Company, Inc., its domestic subsidiaries, 
and successors. 
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or any percentage of his requirements of 
metal or fiber containers or all or any per- 
centage of his requirements of a particular 
type or size of metal or fiber container, 
for use at any, some, or all plants of the 
purchaser. 


C. The term “container closing machine” 
means any integral machine manufactured 
or acquired by the defendant which per- 
forms as its primary function the final 
double seaming, clinching, seating or crimp- 
ing of metal or fiber covers to metal or fiber 
containers. 


D. The term “related equipment” means 
any integral machine manufactured or ac- 
quired by the defendant (other than con- 
tainer closing machines) which is used to 
supplement the operation of a container 
closing machine, or used in the preparing, 
filling or weighing of the contents prior to 
the final seaming, clinching, seating, or 
crimping of the metal or fiber covers, or in 
the unsealing, filling, and resealing of con- 
tainers, or in the subsequent marking, iden- 
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tification, weighing, or handling of the 
closed container, including but not limited 
to key clinchers, spout clinchers and can 
opening machines. 


E. The term “auxiliary equipment” means: 


(1) Supplementary non-integral mecha- 
nisms manufactured or acquired by the 
defendant, which may be directly attached 
to container closing machines or related 
equipment to perform functions other than 
the double seaming, clinching, seating or 
crimping of metal or fiber covers to metal 
or fiber containers, including, but not 
limited to, can feeds, non-spill devices, 
take-away conveyors, discharge devices, 
but shall not include any particular special 
device made to one customer’s specifica- 
tions, and not manufactured thereafter. 


(2) Sets of change parts for container 
closing machines and related equipment 
manufactured or acquired by the defend- 
ant, and all other devices and equipment 
which wil enable any container closing 
machine or related equipment to accom- 
modate the containers of various types 
and sizes within the range of the par- 
ticular container closing machine or re- 
lated equipment. 

F. The term “repair part’? means any 
part of a container closing machine, re- 
lated equipment or auxiliary equipment 
which replaces a worn or damaged part 
thereof, or which is an improvement part 
for or on a container closing machine, re- 
lated equipment or auxiliary equipment. 

G. The term “applicant” means any per- 
son, company, association, partnership, cor- 
poration, or other business entity, other 
than American Can Company or anyone 
acting directly or indirectly on its behalf. 

H. The term “technical services” means 
any form of technical assistance, including 
but not limited to, any plans, specifications, 
technical memoranda, and similar docu- 
ments; the making of tests and the furnish- 
ing of testing facilities; and the making 
available of technical personnel or super- 
vision. 

I. The term “machine services” means 
any form of technical services in connection 
with the installation, repair, overhaul, re- 
conditioning, maintenance and related serv- 
ices of container closing machines, related 
equipment, and auxiliary equipment. 

J. The term “American Can Company” 
means that corporation and its domestic 
subsidiaries. 


K. The term “United States” means the 
United States of America, its territories and 
possessions. 


L. The term “containers” as used through- 
out this decree does not include paper cups 
or plastic containers. The paper cup and 
plastic container business of defendant is 
not affected by this decree. 


II. 
INJUNCTIVE PROVISIONS 
Tie-In 


1, Defendant is hereby enjoined and re- 
strained from: 


A. Selling, leasing or making or adhering 
to any contract for the sale or lease of 
container closing machines, related equip- 
ment, auxiltary equipment, or any other 
equipment, whether patented or unpatented, 
or fixing a price or rental charged therefor, 
or discount from or rebate upon such price or 
rental, on or accompanied by any condition, 
agreement, or understanding: 


(1) That the lessee or purchaser thereof 
shall not purchase for use in connection 
with said machines or equipment metal or 
fiber containers made or sold by anyone 
other than defendant, or 

(2) That the lessee or purchaser shall 
purchase from the defendant a specified 
volume, quota, percentage or value of 
metal or fiber containers. 


B. Selling, making, or adhering to a con- 
tract for the sale of, or otherwise making 
available, metal or fiber containers, or fixing 
a price charged therefor, or discount from, 
or rebate upon such price, on or accom- 
panied by any condition, agreement, or 
understanding: 


(1) That the purchaser or recipient 
thereof shall not use such containers in 
connection with container closing ma- 
chines, related equipment, auxiliary equip- 
ment, or other equipment, made or sold 
by anyone other than defendant; or 

(2) That the purchaser or recipient 
thereof shall use such containers, or any 
specified volume, quota, percentage or 
value thereof, in container closing ma- 
chines, related equipment, auxiliary equip- 
ment or other equipment made or sold by 
defendant. 

C. Entering into, adopting, adhering to, 
or furthering any agreement or course of 
conduct for the purpose of, or which in 
effect constitutes, the leasing, selling or 
making or adhering to a contract contrary 
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to the provisions of subparagraphs A and B 
above. 

D. Conditioning the availability of con- 
tainer closing machinery, related equipment, 
auxiliary equipment, or any other equip- 
ment, repair parts or mechanical services in 
connection therewith upon the procurement 
of metal or fiber containers from defendant 
or any other designated source, or the 
availability of metal or fiber containers or 
technical services in connection therewith 
upon the purchase or lease of container 
closing machines, related equipment, auxili- 
ary equipment or any other equipment, or 
repair parts from defendant or any other 
designated source. 


E. Removing container closing machines, 
related equipment, auxiliary equipment or 
any other equipment from the premises of 
any lessee thereof because such lessee pur- 
chases, uses, or deals in metal or fiber 
containers or machinery or equipment man- 
ufactured or sold by any one other than 
defendant. 


F. Altering or changing container clos- 
ing machines, related equipment or auxiliary 
equipment or utilizing patents on such al- 
terations or changes, in such a manner as to 
prevent the use thereof with metal or fiber 
containers manufacturer or sold by anyone 
other than the defendant, provided, how- 
ever, that this subsection F shall not apply 
if the alteration or change improves the 
operation or efficiency of the container clos- 
ing machine, related equipment or auxiliary 
equipment. 


G. Altering or changing metal or fiber 
containers, or utilizing patents on such al- 
terations or changes, in such a manner as 
to prevent the use in connection therewith 
of container closing machines, related equip- 
ment or auxiliary equipment, manufactured 
or sold by anyone other than the defendant, 
provided, however, that this subsection G 
shall not apply if the alteration or changing 
results in more efficient operation. 


H. Conditioning any license or immunity, 
expressed or implied, to practice any inven- 
tion relating to container closing machines, 
related equipment or auxiliary equipment or 
to metal or fiber containers claimed in any 
patent, by the tying of any licen$Se or im- 
munity for such invention to the purchase, 
procurement or leasing of container closing 
machines, related equipment or auxiliary 
equipment, or to the purchase or procure- 
ment of metal or fiber containers, or any 


{ 62,680 


similar product or article, from the defend- 
ant or any other designated source. 


Requirements Contracts 


2. Defendant is hereby enjoined and re- 
strained from: 


A. Entering into, adhering to or main- 
taining after January 1, 1951 any require- 
ments contract or any renewal thereof with 
a user of metal or fiber containers under 
which the container user is obligated to pur- 
chase containers for a period of more than 
one (1) year; provided, however, that noth- 
ing in this Judgment shall be construed to 
prevent the defendant from executing a 
further one (1) year requirements contract 
within a period not in excess of ninety (90) 
days prior to the time the further one (1) 
year contract term begins. 


B. Whenever any contract, agreement or 
arrangement for the sale or supply of metal 
or fiber containers is in question under 
paragraph 2 or 3 of this Section II, the 
burden shall be upon the defendant to show 
that such contract, agreement or arrange- 
ment is not a requirements contract as de- 
fined in paragraph B of Section I of this 
Judgment. 


Supply Contracts 


3. Defendant is hereby enioined and re- 
strained from: 


A. For a period of five (5) years from 
January 1, 1951 entering into any contract, 
agreement or arrangement involving the 
sale or supply of metal or fiber containers 
for a period in excess of twelve (12) months 
from the effective date of such contract, 
agreement or arrangement, but in the event 
that such performance within a twelve (12) 
month period becomes impossible due to 
conditions at the end of that period beyond the 
control of either defendant or its customers, 
the performance thereof may be completed 
as soon as practicable after the expiration 
of the twelve(12) month period. 


B. Where a contract, agreement or ar- 
rangement for the sale or supply of metal 
or fiber containers is in effect with any 
customer, executing a new contract, agree- 
ment or arrangement with that customer 
except during the period of the ninety (90) 
days immediately preceding the expiration 
of the prior contract, agreement or arrange- 
ment, provided that this paragraph shall not 
apply to non-requirements contracts effec- 
tive after January 1, 1956. 
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Single Plant Contracts 


4. Subject to the provisions of para- 
graph 7 of this section defendant is here- 
by restrained and enjoined from entering, 
performing or enforcing any contract, agree- 
ment or arrangement for the purchase and 
sale of containers, or from bargaining or 
negotiating for any such contract, agreement 
or arrangement, except on the basis of the 
individual plants of each customer. 


Container Pricing 


5. Defendant is hereby enjoined and re- 
strained from publishing, printing, quoting 
or charging prices for containers on any 
basis other than (a) f. o. b. at the actual 
place of manufacture or origin of shipment 
of said products, or (b) on a basis which 
at destination at no time shall be higher 
than the f. o. b. price at the actual place 
of manufacture or origin of shipment of 
said products plus actual transportation 
and other delivery charges, with every pur- 
chaser having an option to purchase f. o, b. 
at the actual] place of manufacture or origin 
of shipment of said products, and an option 
to determine the mode of transportation. 


Contract Differentials 


6. Defendant is hereby enjoined and re- 
strained from granting, maintaining, or al- 
lowing in the sale of any particular type or 
size of meta] or fiber container, any pre- 
viously announced or constantly maintained 
lower price or other more favorable terms 
and conditions of sale for customers under 
a requirements contract than it grants, 
maintains, or allows for other customers, 
but this provision shall not be construed 
to prevent the charging of different prices 
to such other customers so long as the 
differentials reflect only changes in the cost 
of raw materials, manufacture, or trans- 
portation of, or in marketability of the same 
types and styles of metal or fiber container 
which have occurred since the price for the 
same type and style container under re- 
quirements contracts currently in effect was 
announced from the same point of shipment. 
Defendant is further enjoined and restrained 
from unlawfully discriminating as to price, 
terms, and other conditions of sale among 
customers under contract. Defendant is 
hereby restrained and enjoined from refus- 
ing to sell or from discriminating in the 
sale of metal or fiber containers to any 
user because such user does not enter into 
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or propose to enter into any particular con- 
tract, agreement or arrangement for the 
sale or supply of such container. 


Discounts 


7. Defendant is hereby restrained and 
enjoined, for a period of five (5) years, from 
granting, maintaining or allowing, in the 
sale of metal or fiber containers any dis- 
count based upon aggregation in any man- 
ner of volumes purchased at one time or 
over a period of time, other than price dif- 
ferentials for minimum and maximum single 
orders for specially fabricated or litho- 
graphed metal or fiber containers where the 
differences in price represent only differ- 
ences in the cost of manufacturing such 
specially fabricated or lithographed contain- 
ers. Nothing in this Judgment shall pro- 
hibit the defendant after January 1, 1956 
from granting, maintaining or allowing any 
lawful aggregate quantity discount. 


Transactions with Customers 


8. Defendant is hereby enjoined and re- 
strained from crediting, giving, granting, or 
paying, directly or indirectly, through or by 
any means or device whatsoever, to any 
container user, in connection with the sale 
of metal or fiber containers, any sums of 
money, real property, or other valuable con- 
siderations, except: 

A. Payments in bona fide settlement of 
claims in accordance with a uniform policy 
and procedure. 

B. Tin plate refunds representing only 
actual average savings, in the purchases of 
particular kinds or types of tin plate made 
available on a proportionately equal basis 
to all persons to whom metal containers 
manufactured of the particular kind and 
type of tin plate were delivered from the 
factory or factories of the defendant to 
which such savings apply, during any period 
not in excess of twelve (12) months in 
which such tin plate savings were made. 

C. Such transportation costs are permis- 
sible under paragraph 5 of this Section II 
and paragraph 17 of Section III of this 
Judgment, 

D. Discounts for prompt payment, or 
price corrections covering only statistical 
errors in calculation, made available to all 
affected customers. 

E. The compromise or cancellation, in 
whole or in part, on the basis of financial 
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distress only, of any outstanding indebted- 
ness. 


F. Where necessary for the purpose of 
storage or manufacturing by the defendant, 
and for a price or rental not in excess of 
that determined to be reasonable by an 
independent appraisal, the payment of the 
sale price or lease rental for any premises, 
provided that in any proceeding brought to 
enforce this subparagraph F the burden 
shall be on the defendant to establish that 
such purchase or Jease was necessary for 
the purpose of storage or manufacturing by 
the defendant. 


G. After a period of five (5) years from 
January 1, 1951, payments for any used 
machinery or equipment in any amount not 
in excess of the open market sale value 
thereof, if any, or salvage value, in either 
event as determined by an independent ap- 
praisal; or at any time payments for used 
closing machines, related equipment or aux- 
iliary equipment traded in on the purchase 
of other such machines or equipment from 
defendant not in excess of the open market 
sales value thereof, if any, or salvage value. 


H. The bona fide settlement of obliga- 
tions arising out of any contract in effect 
prior to January 1, 1951. 

If it appears thereafter that certain addi- 
tional exceptions should be included herein 
the Court may amend the Judgment ap- 
Propriately upon application of the defend- 
ant with notice to the Attorney General. 


Loans and Guarantees 


9. Defendant is hereby enjoined and re- 
strained from making loans to container 
users or guarantees of loans or credit for 
container users excepting where reasonably 
necessitated by the financial distress of the 
container user. 


Terms and Credit to Customers 


10. Defendant is hereby ordered and di- 
rected in the sale of metal or fiber contain- 
ers to afford to customers uniform and 
nondiscriminatory terms and conditions of 
Payment. But nothing in this provision 
shall be construed to prohibit the exercise 
by defendant of reasonable business judg- 
ment in the extension or withholding of 
credit terms to customers. 


Technical Services 


11. Defendant is hereby enjoined and re- 
strained from affording to any particular 
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customer purchasing metal or fiber contain- 
ers any technical service which it does not 
make available on a comparable basis to all 
other customers. 


Container Facility Acquisitions 


12. Defendant is hereby enjoined and re- 
strained from acquiring by purchase or ac- 
quisition of assets or of securities or otherwise, 
or from leasing, from any other person, 
or holding, directly or indirectly, any own- 
ership interest in, or from acquiring control 
over, any other person, engaged, in whole or in 
part, in the manufacture for sale of con- 
tainers in the United States, except after 
an affirmative showing to this Court, upon 
reasonable notice to the Attorney General, 
that the effect of such acquisition may not 
be substantially to lessen competition. 


Machine Facility Acquisitions 


13. Defendant is hereby enjoined and re- 
strained from acquiring by purchase or 
acquisition of assets or of securities or 
otherwise, or from leasing, from any other 
person, or holding, directly or indirectly, 
any ownership interest in, or from acquiring 
control over any other person engaged in 
whole or in part in the manufacture, sale 
or distribution of container closing ma- 
chines, related equipment, or auxiliary equip- 
ment in the United States, except after an 
affirmative showing to this Court, upon rea- 
sonable notice to the Attorney General, that 
the effect of such acquisition may not be 
substantially to lessen competition. 


14. Nothing in this Section II shall be 
construed to adjudicate, determine or affect 
the legality or illegality under Section 2 of 
the Clayton Act, as amended, of any of 
defendant’s prices, discounts, or pricing prac- 
tices in effect prior to the effective date of 
this Judgment. 


II. 


MACHINES AND EQUIPMENT 
Policy 

1. It is the express purpose of this Judg- 
ment to assure to those interested in owning 
container closing machines, related equip- 
ment and auxiliary equipment, the oppor- 
tunity to purchase such machines and 
equipment owned or controlled by defend- 
ant as of January 1, 1951; and, with respect to 
container closing machines, related equip- 
ment and auxiliary equipment manufac- 
tured or acquired by defendant after January 
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1, 1951, for defendant to adopt a policy 
of affording to all those desiring such ma- 
chines or equipment every available eco- 
nomic incentive to purchase such machines 
and equipment. 


Defendant is hereby ordered and directed 
to utilize its maximum efforts to promote, 
implement and achieve the purposes as set 
forth herein; and to afford through avail- 
able sales media, to existing lessees of clos- 
ing machines, related equipment, and 
auxiliary equipment, owned by it on Janu- 
ary 1, 1951, complete information as to the 
methods of purchasing such machines and 
equipment as compared with the continued 
leasing of them. 


Closing Machines—Sale 


2. Defendant is hereby ordered and di- 
rected to sell, for a period of ten (10) years 
from the effective date of this provision, to 
any applicant, for use, sale or lease in the 
United States, in accordance with and sub- 
ject to the provisions of this Judgment, 
any container closing machine which it owns 
on the effective date of this provision, or 
thereafter manufactures or acquires. 


2a. In order to effectuate and implement 
the provisions contained in section 2 hereof, 
the Court does hereby appoint a master who 
shall be empowered to take all necessary 
and lawful steps in obtaining such informa- 
tion and evidence as may be available in 
order to evaluate defendant’s efforts under 
the foregoing provisions, sub 2, as well as 
to afford the Court a judicial basis upon 
which to measure the available market, if 
any, for the sale and disposition of said 
closing machines. On or before January l, 
1952 the master so appointed shall file with 
the Court and with the Attorney General a 
full and complete survey and report, and 
such Court hearing or hearings shall be had 
thereon as may be necessary and proper in 
a determination by the Court as to the per- 
centage of all closing machines owned and 
leased by defendant or thereafter acquired, 
which shall be sold and disposed of by the 
expiration of five years from and after Janu- 
ary 1, 1951. 

The purpose or purposes of said survey, 
report and hearing or hearings thereon is to 
provide the Court with a factor as to the 
salability and disposition of said machines 
and the market conditions generally obtain- 
ing, independent of and otherwise divorced 
from any representations made by the Gov- 
ernment or by the defendant. 
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That upon the completion of said report 
and survey by the master and the judicial 
hearings thereon his duties shall terminate 
and be dispensed with unless at that time it 
appears to the Court that additional reasons 
exist for the continuance of his duties herein. 


Said master so appointed shall have the 
rights and powers necessary and proper to 
the fulfillment of his duties hereunder and 
may apply to the Court for instructions from 
time to time as may be proper and neces- 
sary in effectuating his duties herein. 


The reasonable expenses occasioned by 
such person in effectuating and carrying on 
any or all of his duties herein, including the 
reasonable compensation to be fixed by the 
Court for said services, shall be borne, paia 
for and discharged by the defendant in a 
manner and at such time as may be directed 
by this Court. 


Related Equpment—Sale 


3. Defendant is hereby ordered and di- 
rected to sell, for a period of ten (10) years 
from the effective date of this provision, to 
any applicant, for use, sale or lease in the 
United States, in accordance with and sub- 
ject to the provisions of this Judgment, any 
related equipment which it owns on the 
effective date of this provision, and any 
related equipment which it thereafter manu- 
factures, or acquires. 


Auxiliary Equipment—Sale 

4. Defendant is hereby ordered and di- 
rected to sell, for a period of ten (10) years 
from the effective date of this provision, in 
accordance with and subject to the provi- 
sions of this Judgment, to any purchaser, 
owner, or lessee of any container closing 
machine or any related equipment sold or 
leased by defendant, any auxiliary equipment 
which it owns on the effective date of this 
provision and any auxiliary equipment which 
it thereafter manufactures or acquires. 


Closing Machines—Presently Owned— 
Sales Price 


5. The maximum sales price for any con- 
tainer closing machine owned by defendant 
on or prior to January 1, 1951, shall be com- 
puted in the following manner: 

A. The base price shall be ten (10) times 
the rental for the particular type and model 
of container closing machine which was in 
effect for the calendar year 1950. In the 
event that the weighted average depreciated 
cost of the particular type and model of 
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container closing machine, on the effective 
date of this Judgment, is higher than the 
base price such weighted average depre- 
ciated cost shall be taken as the base price; 
but in no instance shall this latter base price 
be higher than the current factory cost of 
that type and model of container closing 
machine on the effective date of this Judg- 
ment. 


B. The container closing machines to be 
sold under the terms and provisions of this 
Section III shall be in first class operating 
condition comparable to the condition in 
which such machines and equipment are 
made available to new lessees thereof. 
Where any particular container closing ma- 
chine is not in such condition, the purchaser 
may, at his election, purchase such machine 
at the base price specified in subparagraph A, 
with the unconditional right, upon reason- 
able notice, to have it, reconditioned by the 
defendant without charge and within a rea- 
sonable period, either in the place of location 
or where necessary and upon payment of 
transportation and shipping costs both ways, 
and no other costs, at the nearest available 
repair shop of the defendant. Such recon- 
ditioning shall put the machine in first class 
operating condition comparable to the condi- 
tion in which such machines are made avail- 
able to new lessees thereof. 


C. If any purchaser of any such closing 
machine desires to purchase it in its existing 
condition, there shall be deducted from the 
applicable base price specified in subpara- 
graph A, an amount representing four (4) 
per cent of such base price, for each coin- 
plete calendar year of use since the date the 
particular container closing machine was 
last reconditioned by or for the defendant 
or, if it has not been so reconditioned, since 
the date of manufacture. 


D. In the event that any purchaser of 
any container closing machine desires to 
purchase any such container closing ma- 
chine, in its existing condition, and where 
located, and with no further expense to the 
defendant, a further deduction of two (2) 
per cent shall be allowed from the sales 
price. 

E. Defendant shall further allow in all 
cases a cash discount of one (1) per cent for 
payment within ten (10) days. Every lease 
of any closing machine owned by defendant 
on January 1, 1951, shall contain or be ac- 
companied by an option to purchase the 
leased machine in accordance with this Sec- 
tion III. 
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Related Equipment, Auxiliary Equipment— 
Presently Owned—Sales Price 


6. A. The maximum sales price of any 
related equipment owned by defendant on or 
prior to January 1, 1951, shall be computed 
in accordance with the provisions of para- 
graph 5 of this Section III. Where de- 
fendant had no established rentals in effect 
for the calendar year 1950 with respect to 
related equipment, the sales price thereof 
shall be reasonable, uniform and nondis- 
criminatory as provided for auxiliary equip- 
ment in Paragraph 6 B of this Section III. 

B. The sales price of any auxiliary equip- 
ment owned by defendant on or prior to 
January 1, 1951, shall be reasonable, uniform 
and nondiscriminatory. The terms and con- 
ditions of sale of auxiliary equipment shall 
be reasonable, uniform and nondiscrimina- 
tory. 


Notice of Price and Location 


7. Within one hundred twenty (120) days 
after the date of this Judgment, defendant 
shall send written notice in a form approved 
by the Attorney General, by registered mail, 
to each person with whom defendant then 
has a written or oral lease for any closing 
machine, related equipment or auxiliary 
equipment, informing said person of his 
right to purchase, pursuant to paragraphs 2 
to 4, inclusive, of this Section III, said ma- 
chines or equipment under this Judgment, 
and quoting therein the computed sales price 
as of January 1, 1951, of said machines or 
equipment. Defendant is hereby ordered 
and directed, upon written request, to quote 
to any applicant the sales price, f.o.b. location, 
of any container closing machine, related 
equipment or auxiliary equipment available 
for sale under paragraphs 2, 3, and 4 of this 
Section III, and shall in each instance in- 
form the applicant of the sales price and 
location of the nearest available machines 
or equipment of the type specified by the 
applicant. All sales of container closing 
machines, related equipment and auxiliary 
equipment, shall be made on nondiscrimina- 
tory terms and conditions. 


Warranties in Sale 


8. All sales of container closing machines, 
related equipment, and auxiliary equipment, 
shall be made with such covenants and war- 
ranties, expressed or implied, as are cus- 
tomary in the food machinery business in 
the sale under like conditions of new or used 
machinery. 
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Credit Terms in Sale 


9. The defendant is hereby ordered and 
directed to provide such nondiscriminatory 
credit terms for a period of ten (10) years 
from the effective date of this provision as 
will promote the purpose of this Judgment. 
Where a container user has satisfactory 
credit, the defendant shall afford all reason- 
able opportunity for the purchase of existing 
container closing machines, related equip- 
ment Or auxiliary equipment upon an install- 
ment basis, comparable to the rentals charged 
for the same machine or equipment with the 
right to require a reasonable down payment. 
With respect to new machines or equipment 
such additional deposit and terms of sale 
shall be imposed as may be consistent with 
current financial practice dealing with such 
installment contracts. 


Compensatory Rentals 


10. The defendant is hereby ordered and 
directed for a period of three (3) years from 
January 1, 1951 to establish and maintain a 
rental for each type and model of leased 
container closing machine, related equip- 
ment, and auxiliary equipment which shall 
be not less than reasonable under circum- 
stances from time to time existing, including 
but not limited to the age, efficiency, and 
serviceability of such type and. model of 
machine or equipment. On and after Janu- 
ary 1, 1954, defendant is hereby ordered and 
directed to establish and maintain rentals for 
leased container closing machines, related 
equipment, and auxiliary equipment at com- 
pensatory rates which shall take account of, 
in the aggregate, not less than the expenses 
incurred by it in the leasing of such ma- 
chines and equipment, including deprecia- 
tion thereon, a reasonable return on the 
current investment after depreciation there- 
in, and the cost of providing services in 
connection with the leasing of such machines 
and equipment. In any proceeding brought 
to enforce this provision the defendant shall 
bear the burden of establishing that the 
rentals are in compliance with it. 


Leasing of Machines 


11. Defendant is hereby ordered and di- 
rected, for a period of five (5) years from 
the effective date of this provision, to lease, 
upon ‘written request, to any applicant 
(other than a container manufacturer) de- 
siring to use the same for closure of con- 
tainers in the United States and who is 
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purchasing containers for which a particu- 
lar type and model of machine or equip- 
ment is adaptable, and whether or not such 
applicant is a container customer of defend- 
ant, any container closing machine, and any 
related equipment or auxiliary equipment 
which it is then leasing to anyone, and 
which machine or equipment it has in stock 
or is currently manufacturing. Defendant 
shall not be required to manufacture for 
compulsory leasing hereunder any additional 
container closing machines, related equip- 
ment or auxiliary equipment requiring an 
aggregate expenditure of more than $1,000,000 
in any calendar year, nor shall defendant be 
required to accept further applications for 
lease at any time when its stocks of that 
type of container closing machine and its 
annual capacity for the construction of addi- 
tional container closing machines, related 
equipment, auxiliary equipment, repair parts 
and for reconditioning such machines and 
equipment, shall be completely utilized. 
Each lease may contain uniform terms and 
conditions respecting the obligations of the 
lessee, as a condition of the lease, to main- 
tain the leased machine in good repair, and 
all other customary lease covenants not in- 
consistent with this Judgment. 


Nondiscriminatory Leasing 


12. As long as defendant leases any con- 
tainer closing machine, related equipment 
or auxiliary equipment, defendant is ordered 
and directed during any rental period to 
offer to lease and to lease, such machines 
and equipment on the basis of uniform and 
nondiscriminatory rentals, terms and condi- 
tions of lease. 


Lease Term 


13. Defendant is hereby ordered and di- 
rected to afford to each lessee of any con- 
tainer closing machine, related equipment, 
or auxiliary equipment the option to renew 
such lease for at least an additional one (1) 
year period, at the rental prevailing during 
such period. The ending of the term of any 
lease of any container closing machine, 
auxiliary equipment, or related equipment, 
shall be fixed so as not to occur within 
three (3) months after the termination date 
of any contract then in effect between the 
defendant and the lessee for the sale and 
purchase of containers intended for use at 
the customer’s plant at which such machine 
or equipment is located and for which such 
machine or equipment is appropriate. 
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Repair Parts—Sale 


14. Defendant is hereby ordered and di- 
rected, so long as it shall manufacture, sell 
or lease, any container closing machines, 
related equipment or auxiliary equipment, 
and for a reasonable time thereafter, to sell 
on nondiscriminatory terms and conditions 
of sale to any purchaser, owner or lessee of 
such machines or equipment originally owned 
by defendant, or to any repair man for such 
purchaser, owner, or lessee, any repair parts 
needed for such machines and equipment, 
and to maintain in stock sufficient supplies 
of repair parts to meet normal demands on 
the part of purchasers and lessees. 


Services on Machines Sold 


15. Defendant is hereby ordered and di- 
rected, so long as it shall manufacture and 
lease the same type and model of any con- 
tainer closing machine, related equipment, 
or auxiliary equipment, to provide, upon 
reasonable written notice, and at reasonable, 
uniform and _ nondiscriminatory charges 
equivalent to those imposed on lessees and 
reflected in rentals, any needed technical 
service for the installation, repair, or over- 
haul, on any such machine or equipment 
which it has sold. 


Priorities for Purchase and Lease 
of Machines 


16. Container closing machines, related 
equipment and auxiliary equipment are to 
be made available in the following order of 
priority to be established by January 1, 1951. 

A. The lessee of any container closing 
machine, related equipment or auxiliary 
equipment on lease by the defendant shall 
have an absolute priority for the purchase 
»f the leased machine or equipment. 

B. The lessee of any container closing 
machine, related equipment, or auxiliary 
equipment shall have a priority to renew the 
lease of the leased equipment, and for its 
replacement in the event of major break- 
down or destruction. 

C. Defendant shall be permitted to supply 
its own requirements of any equipment nec- 
essary for use in its own manufacturing 
operations, and for the purpose of providing 
substitutes for container closing machines, 
related equipment, or auxiliary equipment, 
requiring reconditioning and emergency re- 
placement, in the event of major breakdown 
or destruction. 
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D. Priorities thereafter shall be afforded 
to supply applicants for purchase or pros- 
pective lessees of each type and model of 
container closing machines, related equip- 
ment and auxiliary equipment in the chrono- 
logical order in which their written firm 
orders are received and such applications 
for purchase or for lease shall be considered 
together, except that when any applicant 
has attained a priority for the purchase of 
container closing machines, that priority 
shall include, at the applicant’s option, the 
right to obtain any auxiliary equipment 
which may be presently in use with such 
closing machine, or any available auxiliary 
equipment not subject to prior applications 
which such applicant desires to use with 
such machine. 


Transportation of Machines and Equipment 


17. Defendant is hereby restrained and 
enjoined from paying the cost of transporta- 
tion of any container closing machine, re- 
lated equipment, or auxiliary equipment from 
defendant to any lessee or from any pur- 
chaser or lessee to defendant, except that 
defendant may pay the cost of such trans- 
portation on leased machines or equipment 
returned for overhaul at its request or with 
its consent. 


Service Schools 


18. Defendant is hereby ordered and di- 
rected, upon application, to afford to the 
employees of any applicant the opportunity 
to attend, without payment of tuition, the 
service training schools which defendant 
provides for the employees of its container 
customers for the purpose of educating 
them in the operation and repair of closing 
machines, related equipment and auxiliary 
equipment, sold or leased by defendant, 
during whatever periods and on the same 
basis as defendant affords such training 
courses to the employees of its container 
customers. Such schools shall not be dis- 
continued within the period of five (5) years 
from January 1, 1951. 


Reports 


19. The defendant is hereby ordered and 
directed for a period of five (5) years from 
January 1, 1951 to file with the Attorney 
General a semi-annual statement setting 
forth the number of container closing ma- 
chines and units of related equipment and 
auxiliary equipment sold in the particular 
six months’ period, the number of such ma- 
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chines and units of equipment leased to non- 
customers during the same period, and the 
sales prices of each unit of closing machines 
and related or auxiliary equipment sold and 
any changes in rentals occurring during said 
preceding six months period. Such report 
shall be filed within sixty days after the 
termination of the particular period covered 
by the statement. 


Defendant's Petition 


20. Upon sixty (60) days’ written notice 
to the Attorney General, the defendant may 
file a petition with this Court, at any time 
after five (5) years following January 1, 
1951, for the abatement of the directives 
contained in paragraphs 2, 3 and 4 of this 
Section III. In any such proceeding the 
burden shall be upon the defendant to estab- 
lish the reasons for such abatement. Upon 
the hearing of such petition, the record of 
all proceedings in this case prior to the 
entry of this Judgment shall be part of the 
record before the Court, and may be con- 
sidered by the Court, together with any 
additional evidence which the plaintiff or 
the defendant may submit to support or 
oppose the relief sought. 


Plaintiff's Petition 


21. Upon sixty (60) days’ written notice 
to the defendant, the plaintiff may file a 
petition with this Court, at any time after 
five (5) years following January 1, 1951, 
for such other or further relief relating to 
the manufacture, sale or lease of closing 
machines and related equipment and auxil- 
jary equipment as may be appropriate, upon 
the basis that the provisions of this Judg- 
ment have not operated to restore competition, 
or to remove the effects of the violations 
of law adjudged to have occurred, with 
respect thereto. Upon the hearing of such 
petition, the record of all proceedings in 
this case prior to the entry of this Judgment 
shall be part of the record before the Court, 
and may be considered by the Court to- 
gether with any additional evidence which 
the plaintiff or the defendant may submit to 
support or oppose the relief sought. 

The entry of this Judgment shall not be 
deemed a bar to any of the above mentioned 
relief that the Court may grant after a hear- 
ing upon a petition filed by plaintiff or 
defendant, pursuant to paragraphs 20 or 21 
of this Section III. 
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IW 
PATENTS 
Compulsory Licensing—Present Patents 


1. Defendant is hereby ordered and di- 
rected to grant to any applicant making 
written request therefor, for manufacture 
in the United States, a royalty-free, non- 
exclusive license to make, use and vend con- 
tainer closing machines, related equipment 
and auxiliary equipment, under any, some 
or all existing container closing machine, 
related equipment and auxiliary equipment 
patents, owned or controlled by defendant 
at the date of this Judgment. Within sixty 
(60) days of the date of entry of this Judg- 
ment, defendant shall file with the clerk 
of the court a list of all of its said patents. 
Any license granted under this provision 
shall be without any limitation or condition 
whatsoever. The defendant may charge 
however, a reasonable royalty, non-dis- 
criminatory as between applicants, in respect 
of patents on fiber container closing ma- 
chines, fiber container related equipment 
and fiber container auxiliary equipment. 


Compulsory Licensimg—Future Patents 


2. Defendant is hereby ordered and di- 
rected to grant to any applicant making 
written’ request therefor, for manufacture 
in the United States, a nonexclusive license 
to make, use or vend container closing ma- 
chines, related equipment and auxiliary 
equipment under any, some or all patents 
thereon which may be acquired or applied 
for by defendant within five (5) years from 
the date of this Judgment, without any limi- 
tation or condition whatsoever except that: 

A. A reasonable charge in the form of 
a royalty or otherwise, and nondiscrimina- 
tory as between such applicants, may be 
made in respect of any patents so licensed; 

B. Reasonable provision may be made for 
periodic inspection of the books and records 
of the licensee by an independent auditor, 
who shall report to defendant only the 
amount of money due and payable; 

C. The license may be nontransferable; 
and 

D. Reasonable provisions may be made 
for cancellation of the license upon failure 
of the licensee to pay the royalties or to 
permit the inspection of his books and rec- 
ords as hereinabove provided. 

Any license granted under this provision 
must provide that the licensee may cancel 
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the license at any time by giving thirty (30) 
days’ notice in writing to the licensor. 


Royalty Determination 


3. Upon receipt of written request for a 
license under the provisions of paragraph 2 
of this Section IV, defendant shall advise 
the applicant in writing of the royalty or 
other charge which it deems reasonable for 
the patent or patents to which the request 
pertains. If the parties are unable to agree 
upon a reasonable royalty or charge within 
sixty (60) days from the date such request 
for the license was received by defendant, 
the applicant therefor may forthwith apply 
to this Court for the determination of a 
reasonable royalty or charge, and defend- 
ant shall, upon receipt of notice of the filing 
of such application, promtly give notice 
thereof to the Attorney General. 


In any such proceeding, the burden of 
proof shall be on defendant to establish, by 
a fair preponderance of the evidence, the 
reasonableness of the royalty or charge re- 
quested by it, and the Attorney General 
shall have the right to be heard thereon, 
and the reasonable royalty rates or charges, 
if any, as once finally determined by the 
Court, shall apply to the applicant and to 
all licenses of the same patent or patents 
thereafter granted, and any licensee who, 
at the date of such determination by the 
Court, holds a license under the same patent 
or patents, shall have the right, at his option, 
to have such royalty rates or charges applied 
retroactively with respect to its operations, 
to the date of the application to the Court 
which resulted in such determination. Pend- 
ing the completion of negotiations or any 
such proceedings, the applicant shall have 
the right to make, use and vend under the 
patents to which his application pertains 
without payment of royalty or other com- 
pensation, but subject to the provisions of 
paragraph 4 of this Section IV. 


Interim Royalty Rate 


4. Where the applicant has the right to 
make, use, and vend under subparagraph 3 
of this section, defendant may apply to the 
Court to fix an interim royalty rate pending 
final determination of what constitutes a 
reasonable royalty or charge, if any. If 
the Court fixes such interim royalty rate, 
defendant shall then issue and the applicant 
shall accept a license, or, as the case may 
be, a sublicense providing for the periodic 
payment of royalties at such interim rate 
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from the date of the filing of such applica- 
tion by the applicant. If the applicant fails 
to accept such license or fails to pay the 
interim royalty in accordance therewith, 
such action shall be ground for the dis- 
missal of his application. Where an interim 
license or sublicense has been issued pursu- 
ant to this paragraph, reasonable royalty 
rates or charges, if any, as finally deter- 
mined by the Court shall be retroactive for 
the applicant and all other licensees under 
the same patents to the date the applicant 
files his application with the Court. 


Validity of Patents 


5. Nothing in this Judgment shall be 
construed as importing any validity or 
value to any of the patents covered by this 
Section IV. 


Disposition of Patents 


6. Defendant is hereby enjoined and re- 
strained from making any disposition of any 
patents or rights with respect thereto which 
deprives it of the power or authority to 
grant licenses as hereinbefore provided in 
this Section IV unless it requires, as a con- 
dition of such disposition that the purchaser, 
transferee, assignee, or licensee, as the case 
may be, shall observe the requirements of 
Section IV hereof and such purchaser, trans- 
feree, assignee, or licensee shall file with 
this Court, prior to the consummation of 
the transaction, an undertaking to be bound 
by said provisions of this Judgment. 


Ve 
KNOW-HOW 


Defendant is hereby ordered and directed 
for a period of five (5) years from the date 
of this Judgment to furnish technical infor- 
mation to any applicant desiring the same 
for use in manufacture in the United States, 
upon written request, with respect to any 
container closing machine, related equip- 
ment and auxiliary equipment, manufactured 
by defendant at the time of such application, 
or at any time during the preceding five (5) 
years, as follows: 


Description of Materials 


1. Copies of all of defendant’s detailed 
working drawings, specifications of materials, 
prescribed production methods, and assembly 
blueprints employed by it in the manufac- 
ture and assembly of such machines and 
equipment. 
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Additional Information 


2. In the event any applicant represents 
to defendant in writing that the technical 
information contained in the material fur- 
nished by defendant under paragraph 1 
above is inadequate to enable him satis- 
factorily to manufacture and assemble the 
machines and equipment covered thereby, 
defendant shall supply such applicant, with- 
out warranty, further information, as the 
case requires, either: 

A. In writing, or 


B. By making available a reasonable num- 
ber of technical personnel for consultation 
with such applicant, or 


C. By permitting such applicant or his 
representative, during business hours to visit 
defendant’s machine shops where such 
machines and equipment are manufactured 
to observe the manufacture thereof. 


Cost of Materials and Information 


3. The technical information furnished by 
defendant pursuant to paragraphs 1 and 2A 
of this Section V shall be charged for by 
it at no more than the actual cost to defend- 
ant of furnishing such technical information. 
The technical information furnished pursu- 
ant to paragraphs 2B and C shall be charged 
for by defendant at the hourly rate of com- 
pensation usual for the technical personnel 
of defendant engaged in supplying such 
technical information, together with any 
traveling expenses which may be incurred 
by such personnel in connection therewith. 


War 
INSTRUCTIONS TO EMPLOYEES 
Defendant is hereby ordered and directed: 


A. To instruct in writing, within sixty 
(60) days from the date of this Judgment, 
those of its agents, solicitors, salesmen, 
service and repairmen, engineers and other 
employees or persons engaged in the sale 
of metal or fiber containers and the furnish- 
ing of technical services in connection there- 
with and the sale of container closing 
machines, related equipment, auxiliary equip- 
ment, repair parts and any other equipment 
and the furnishing of machine services in 
connection therewith: 

(1) That the practices described in Sec- 
tion II of this Final Judgment are en- 
joined and that each and every such 
employee and person is enjoined by this 
Final Judgment from engaging in said 
practices; and 
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(2) Of the contents of Sections III, 
IV, V hereof, and the necessity for com- 
pliance therewith. 


Records of Container Business 


B. To maintain for a period of ten (10) 
years complete and intact, in orderly classi- 
fication and available promptly on notice, 
permitting prompt and selective examina- 
tion of particular documents, or categories 
of documents, all its books and records, 
correspondence, memoranda, reports and 
other writings relating to its business of 
manufacturing, selling and distributing metal 
and fiber containers and the furnishing of 
technical services in connection therewith, 
or attempts to manufacture, sell and dis- 
tribute metal and fiber containers and to 
furnish technical services in connection 
therewith. 


Records of Machine and Equmpment Business 


C. To maintain, separate and apart from 
the materials referred to in subparagraph B 
above, for a period of ten (10) years com- 
plete and intact, in an orderly classification 
and available promptly on notice, permitting 
prompt and selective examination of par- 
ticular documents or categories of documents, 
all its books, records, correspondence, memo- 
randa, reports and other writings relating to 
its business of manufacturing, selling, and dis- 
tributing container closing machines, related 
equipment, auxiliary equipment, repair parts, 
and other equipment and the furnishing of 
machine services in connection therewith, 
or attempts to manufacture, sell and dis- 
tribute container closing machines, related 
equipment, auxiliary equipment, repair parts 
and other equipment, and to furnish machine 
services in connection therewith. 


VII. 
DISTRIBUTION OF JUDGMENT 


Defendant is hereby ordered and directed 
to furnish, within sixty (60) days from the 
date of this Judgment, a copy of this Final 
Judgment to each metal or fiber container 
customer, and to each lessee of container 
closing machines, related equipment and 
auxiliary equipment as of the date of this 
Judgment. 

AWAIT 


VISITATION AND REPORTS 


For the purpose of securing compliance 
with this Judgment, and for no other pur- 
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pose, any duly authorized representative or 
representatives of the Department of Justice 
shall, upon written request of the Attorney 
General or an Assistant Attorney General, 
and on notice reasonable as to time and 
subject matter to defendant, made to its 
principal office, and subject to any legally 
recognized privilege, be permitted: 


A. Access during the office hours of said 
defendant to all books, ledgers, accounts, 
correspondence, memoranda, and other rec- 
ords and documents in the possession :or 
under the control of said defendant relating 
to any matters contained in this Judgment. 


B. Subject to the reasonable convenience 
of said defendant and without restraint or 
interference from it, to interview officers or 
employees of said defendant, who may have 
counsel present, regarding such matters, 
and upon request said defendant shall sub- 
mit such reports as might from time to time 
be reasonably necessary to the enforcement 
of this Judgment, provided, however, that 
no information obtained by the means pro- 
vided in this Section VIII shali be divulged 
by the Department of Justice to any person 
other than a duly authorized representative 
of such Department, except in the course of 
legal proceedings in which the United States 
is a party, or as otherwise required by law. 
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IX. 
BEE GT EVE yDAsT E 


The provisions of Section II and Sec- 
tion III of this Judgment shall not become 
effective until January 1, 1951. 


X. 
NON-CAPPLICABI IFS Gl AS 


The provisions of this Judgment shall not 
apply to operations or activities not in or 
affecting commerce as defined in Section 1 
of the Clayton Act. : 


XI. 


RETENTION OF JURISDICTION 
NDE COSUS 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this Judgment to apply to the Court at 
any time for such further orders and direc- 
tions as may be necessary or appropriate in 
relation to the construction of, or carrying 
out of this Judgment, for the amendment 
or modification of any of the provisions 
thereof, or the enforcement of compliance 
therewith and for the punishment of viola- 
tions thereof. 


Judgment is entered against the defendant 
for all costs to be taxed in these proceedings. 


[| 62,681] Sunbeam Corp. v. Civil Service Employees’ Co-operative Ass’n. 


In the United States District Court for the Eastern District of Pennsylvania. 


Action No. 10858. Filed August 8, 1950. 


Civil 


Pennsylvania Fair Trade Act 


Resale Price Contracts—Price Cutting in Sales by Cooperative—Sale Discount Not 
Distribution of Profits—A permanent injunction is granted to prohibit sales by a coop- 
erative association at less than the price fixed by the plaintiff electrical appliance 
manufacturer, when it was found that the articles were in all respects proper objects of a 
fair trade contract. The cooperative association, having no fixed membership but operating 
virtually as a retail store available to the public, could not claim that its discounts were 
in effect rebates to its members or distribution of profits to them, or that it acted as agent 
for them in the procuring of articles at a reduced price. 


See the State Laws annotations, Vol. 2, {| 8724.35; Resale Price Maintenance Com- 
mentary, Vol. 2, § 7290. 


For the plaintiff: C. Russell Phillips (Montgomery, McCracken, Walker & Rhoads), 
Philadelphia, Pennsylvania; Herman T. Van Mell, Chicago, Illinois. 


For the defendant: Delbert T. Kirk, Philadelphia, Pennsylvania. 


KiRKPATRICK, Ch. J.: [In full text, except 
for omissions indicated by asterisks] * * * 
On or about March 1, 1921, the plaintiff 
adopted and began to use the notation 
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“Sunbeam” as a trade-mark for its electrical 
appliances, machines and supplies. * * * 

On or about March 4, 1932, the plaintiff 
adopted and began to use the notation 
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“Tronmaster” as a trade-mark for its elec- 
tric irons, together with its “Sunbeam” 
trade-mark; on or about September 1, 1930, 
the plaintiff introduced an electric food 
mixer on which it applied and used the 
notations “Sunbeam” and ‘“Mixmaster” as 
its trade-marks; and on or about November 
1937, the plaintiff introduced its electric 
shaver to which it applied the notations 
“Sunbeam” and “Shavemaster” as its trade- 
Inark sites 


The trade-mark “Sunbeam,” No. 145,335, 
was registered by the plaintiff in the 
United States Patent Office on August 2, 
1921 for electric flatirons in Class 21, and 
renewed in 1941 and republished under the 
Act of 1946 on August 9, 1949; the trade- 
mark “Ironmaster,’ No. 297,079, was reg- 
istered in the United States Patent Office 
on August 30, 1932, for electric sadirons 
in Class 21; the trade-mark “Sunbeam,” 
No. 280,756, was registered in the United 
States Patent Office on February 24, 1931, 
and republished under the Act of 1946 on 
August 16, 1949, for electrical food mixers, 
electric waffle irons and electric clocks in 
Class 21; and the trade-mark “Mixmaster,” 
No. 281,291, was registered in the United 
States Patent Office on March 17, 1931, for 
electric food mixers in Class 21; the trade- 
mark “Sunbeam,” No. 370,742, was regis- 
tered in the United States Patent Office on 
September 5, 1939, for electric dry shavers 
and parts thereof in Class 23; and the 
trade-mark “Shavemaster,’ No. 339,993, 
was registered in the United States Patent 
Office on October 27, 1936, for safety shav- 
ing devices in Class 23. All of said registra- 
tions are still valid and subsisting. 


[Represent Goodwill] 


The plaintiff’s electrical appliances bear- 
ing the aforementioned trade-marks have 
been widely and extensively advertised and 
sold in the State of Pennsylvania and else- 
where throughout the United States and the 
said trade-marks have become widely and 
favorably known to the trade and to the 
public as identifying goods and merchan- 
dise manufactured or sold by the plaintiff, 
and the plaintiff was acquired and possesses 
a valuable goodwill therein. 


The plaintiff’s electrical appliances bear- 
ing the trade-mark “Sunbeam” and other 
marks are in fair and open competition with 
commodities in the same general class pro- 
duced by others. 
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From and after 1937, * * * the plaintiff 
entered into contracts with retail distribu- 
tors, also generally described by the plain- 
tiff’s selling organization as retail dealers, 
of electrical appliances, machines, supplies 
and apparatus in the State of Pennsylvania, 
whereby it was agreed that the said retail- 
ers would not advertise for sale, sell or 
resell any commodities within the terms 
of said agreements at prices less than the 
minimum prices set forth in a schedule of 
minimum prices attached thereto and made 
a part thereof or in supplemental schedules 
issued from time to time thereafter in pur- 


suance of the Pennsylvania Fair Trade Act. 
* OK Ok 


[Retailer Undercuts Price] 


The defendant is engaged in selling and 
offering for sale Sunbeam products such as 
Sunbeam irons, Sunbeam toasters, Sunbeam 
mixers and so on, under the respective 
trade-marks, at prices below the established 
fair trade prices fixed by the plaintiff. 

Kk O* Ox 

The transactions on the premises of the 
defendant as to which testimony was of- 
fered having to do with Sunbeam merchan- 
dise are direct sales from the defendant to 
the respective purchasers. 

The reduction in price given is not a 
“refund” or “dividend” but is a direct 
discount upon the occasion of a sales trans- 
action. 

The transactions testified to at the trial 
of the case are not pursuant to any contract 
of agency or otherwise whereby the de- 
fendant seeks to purchase the article at a 
discount for and on behalf of the customer, 
and the assertions of the defendant of the 
existence of a service arrangement are not 
in accordance with the facts. 

The defendant has acted, in making sales 
of Sunbeam merchandise, with full knowl- 
edge that the plaintiff has made fair trade 
contracts under the Pennsylvania Fair 
Trade Law for the purpose of fixing resale 
prices of its merchandise. 


[Lack of Justification] 


None of the sales made by the defendant 
were made in closing out a stock of mer- 
chandise for the purpose of discontinuing 
delivery of it or because the goods were 
damaged or deteriorated, with notice to the 
public thereof, nor were any of the afore- 
said sales made by any officer acting under 
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any orders of any court or in the execution 
of any writ or distress. 

KR ok 

The Fair Trade Law of the State of 
Pennsylvania, being the Act of 1935, P. L. 
266, as amended 1941, P. L. 128, 73 P. S. 
Sec. 7 and 8, is valid and subsisting and 
controls the acts of the defendant com- 
plained of in this case. 

The District of Columbia Statute under 
which the defendant was incorporated does 
not purport to affect the validity of the 
Pennsylvania Fair Trade Law, and in fact 
does not affect it. 


[Plaintiff's Rights Violated) 


The sales of trade-marked Sunbeam mer- 
chandise by the defendant at less than its 
established resale prices are in violation 
of the rights of the plaintiff. 
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The plaintiff is entitled to an injunction 
restraining the defendant from wilfully and 
knowingly advertising, offering for sale or 
selling any product of the plaintiff under 
its trade-marks at less than the prices stip- 
ulated in the resale contracts from time to 
time entered into by the plaintiff. 

The plaintiff is entitled to an injunction 
against the defendant restraining it from 
selling merchandise manufactured by the 
plaintiff at less than its established retail 
prices fixed in any contract entered into 
pursuant to the provisions of the Pennsyl- 
vania Fair Trade Law. 


The foregoing injunction should be per- 


petual and permanent. 
* OK Ok 


[Entry of Judgment] 


Judgment may be entered in accordance 
with the foregoing findings and conclusions. 


[] 62,682] United States v. Atlantic Co., Chattanooga Ice Delivery Co., City Ice Co., 
City Ice Delivery Co., Ice Service Co., Orlando Ice Delivery Co., Southern United Ice Co., 


Fred W. Beazley and Clinton D. Castleberry. 


In the District Court of the United States for the Middle District of Georgia, Macon 


Division. 


Criminal Action No. 6554. Filed June 23, 1950. 


Sherman Antitrust Act 


Bills of Particulars—Preparation of Defense to Indictment—Dates of Alleged Con- 
spiratorial Acts.—A bill of particulars is denied when defendants are sufficiently informed 
of the nature of charges in an indictment to permit the adequate preparation of a defense. 


Bills of particulars are ordered for the purpose of informing defendants what facts 
the government intends to rely upon mainly in proving a charged conspiracy, and to name 
the dates at which various defendants allegedly committed the acts which connect them 


with the conspiracy. 


See the Sherman Act annotations, Vol. 1, { 1630.355. 


For the plaintiff: John P. Cowart, U. S. Attorney, Macon, Georgia, and Earl A. 
Jinkinson, Special Assistant to the Attorney General, Jacksonville, Florida. 


For the defendants: Robert B. Troutman (Spalding, Sibley, Troutman & Kelley), of 
Atlanta, Georgia; Gen. H. D. Russell (Harris, Harris, Russell & Weaver), Macon, Georgia: 
W.R. Ashburn (Ashburn, Agelasto & Sellers), Norfolk, Virginia. 


T. Hoyr Davis, D. J.: [In full text except 
for omissions indicated by asterisks| * * * 


As to the motions for bill of particulars, 
the Court is of the opinion, as to Counts 
One and Two of the indictment, that the 
defendants are sufficiently apprised of the 
nature of the charges against them to enable 
them to adequately prepare their defense. 
The Court, however, is of the opinion that, 
as to Counts One and Two, the defendants 
are entitled to have an approximate begin- 
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ning date alleged as to the conspiracies 
charged, and this information shall be filed 
and furnished the defendants within thirty 
days from the date of this order. The re- 


quest for all other particulars sought is 
denied. 

As to Count Three, the Court is of the 
opinion, this count being a substantive 
count, that the defendants are entitled to 
further information, and the Government 
is required within thirty days to furnish as 
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(b) The approximate date and place of 
any acts and circumstances relied on by the 
Government to connect each defendant with 
the attempt to monopolize alleged in the 
indictment. The request for all other par- 
ticulars with reference to Count Three is 
denied. 


to each of the defendants the following 
information: 


(a) The primary facts and circumstances 
the Government expects to rely upon to prove 
that the defendants attempted to monopo- 
lize or contributed to an attempt to monopo- 
lize, as charged in said Count. 


[f] 62,683] Randall N. Hill, d/b/a The Hill Trailer Co. v. Ralph W. Linton, Joseph 
T. Kowal (sometimes known as Joseph T. Kowalski, Jr.), Sam Salam, R. Weintraub and 
J. R. Harris, individually and d/b/a Travelite Trailer Co. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 49 C1709. July 24, 1950. 


Robinson-Patman Price-Discrimination Act 


Application of Act—Injury to Competition—Sufficiency of Complaint—A complaint 
seeking recovery under the Robinson-Patman Act which does not state that the effect of 
the discrimination in price was lessening of competition or a tendency to create a monopoly, 
when it appears that the act complained of was an isolated incident of discrimination on 


small scale, is not sufficient to state a good cause of action under that law. 
See the Robinson-Patman Act annotations, Vol. 1,  2212.603. 


Memorandum and Order 


CAMPBELL, District Judge: [Jn full text 
except for omissions indicated by asterisks] 
The complaint in this action alleges that 
the plaintiff was the exclusive dealer in the 
State of Colorado for the sale of automobile 
trailer coaches manufactured by the defend- 
ants. Plaintiff asserts that defendants vio- 
lated his exclusive dealership franchise by 
selling a substantial number of trailers to 
the contracting firm of Horner & Switzer, 
which is located in Colorado, after plaintiff 
had demonstrated these same trailers to 
said firm and had submitted written pro- 
posals for the sale. Plaintiff demands com- 
missions for the trailers so sold. Plaintiff 
further alleges that the price at which the 
trailers were sold to Horner & Switzer was 
lower than the prices at which trailers were 
normally sold by defendants to plaintiff. 
Since the defendants are located in Chicago 
and the sale of the trailers was made in the 
course of interstate commerce as were the 
sales of trailers to plaintiff by defendants, 
plaintiff asserts that there was a price dis- 
crimination in violation of the Robinson- 
Patman Price Discrimination Act, 15 U. S. 
C. A. 13-21, causing damage to plaintiff and 
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entitling him to treble damages as to the 
lost commissions. 

Defendants move to strike and dismiss 
the complaint on the following grounds: 
(1) Failure to state a cause of action under 
the Robinson-Patman Act; (2) * * * 

The Court is of the opinion that plaintiff 
has failed to state a good cause of action 
under the Robinson-Patman Act, and should 
be relegated to his simple action at law 
for breach of contract. Nowhere does the 
complaint allege that the “effect of such 
discrimination may be substantially to lessen 
competition or tend to create a monopoly 
in any line of commerce, or to injure, destroy 
or prevent competition with any person who 
either grants or knowingly receives the 
benefit of such discrimination, or with cus- 
tomers of either of them” within the pur- 
view of the Act. It is difficult to see how 
an isolated incident on such a small scale 
would lessen competition or create a mo- 
nopoly; and it is not the purpose of the Act 
to render every individual contracting party 
secure in his contract against possible breach 
by the other party to the agreement. 

* * x 


q 62,683 


Number 197—40 
9-14-50 


Court Decisions 
U.S. v. Sun Oil Co. 


63,992 


[] 62,684] United States v. Sun Oil Co. 


In the United States District Court for the Eastern District of Pennsylvania. Civil 
Action No. 10483. August 9, 1950. 


Sherman Antitrust Act 


Production of Evidence—Privileged Matters—Informers.—It is contrary to the public 
policy of the United States for the government to be compelled to disclose the names of 
informers who furnish the government with information of unlawful activities. Such 
knowledge is privileged matter. In an antitrust action brought against a manufacturer 
for allegedly forcing customers to enter into illegal agreements, where some of the 
customers and competitors are informers against the company, the names of none of the 
parties to the attacked agreements need be disclosed, even though the interrogatory does 
not ask the government to make any distinction between those who have themselves sub- 
mitted statements and those whose identity was obtained from other sources, nor need 
there be disclosure of the names of the group who were not informers. 


See the Sherman Act annotations, Vol. 1, § 1610.360. 


Production of Evidence—Privileged Matters—Name of Person in Custody of Docu- 
ments.—Although defendant in an antitrust suit may not obtain the complaints, statements, 
afhdavits or reports made by or concerning informers, the privilege surrounding these 
documents does not prohibit the defendant from obtaining from the government the name 
of the person presently in possession of them. 


See the Sherman Act annotations, Vol. 1, J 1610.360. 


For the plaintiff: Gerald A. Gleeson, U. S. Attorney, and George W. Jansen, Chief, 
Middle Atlantic Office, Antitrust Division, both of Philadelphia; James R. Browning, 
Special Assistant to the Attorney General, Washington, D. C. 


For the defendant: Henry A. Frye and John Blair Moffett (Moffett & Stover), and 
Harold Scott Baile, Richard Benson, James A, Montgomery, Jr., John D. M. Hamilton, 
and George Wharton Pepper (Pepper, Bodine, Stokes & Hamilton), all of Philadelphia, Pa. 


GANEY, J.: [In full text except for omis- 
sions indicated by asterisks] This case arises 
upon (1) the government’s objections to 
answering Interrogatories Nos. 4, 5 and 6 
propounded by the defendant, and (2) the 
latter’s motion to compel more complete 
answer to Interrogatory No. 3. The inter- 


products and a distributor of automotive ac- 
cessories, some of which it makes, has re- 
strained interstate commerce by inducing, 
coercing and compelling independent service 
station operators to enter into, and operate 
under, contracts, agreements and under- 
standings which require them to purchase 


rogatories were served pursuant to Rule 33 
of the Federal Rules of Civil Procedure in a 
civil action brought by the United States for 
Injunctive relief on the ground that defend- 
ant’s conduct in carrying on its business is 
in violation of Section 1 of the Sherman Act 
and Section 3 of the Clayton Act. [Foot- 
note omitted. ] 


[Exclusive Contracts Alleged] 


In substance the complaint alleges that the 
defendant, a manufacturer of petroleum 


1 These interrogatories provided as follows: 

“4. State the name and present address and 
the location of the service station of each 
present or former independent service station 
operator from whom you have a complaint, 
Statement, or affidavit, or with respect to 
whom you have a complaint, statement, or 
affidavit, or with respect to whom you have a 
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petroleum products and automotive acces- 
sories exclusively from defendant, and to 
refrain from purchasing and reselling the 
products of defendant’s competitors, 


I 
[Government Claims Privilege] 


The reasons given for the government’s 
objections are that Interrogatories Nos. 4, 
5 and 67 seek information which is privi- 
leged and that it would be contrary to public 
policy to compel its disclosure. 


report to the effect that he has been induced, 
coerced, or compelled by any of the ‘means 
alleged in Paragraph 20 of the Complaint or 
in any other manner. If the complaint, state- 
ment, affidavit, or report is in writing, give 
the date and state who now has possession 
of the writing. If the complaint, statement, 
or report is oral, then state when it was 
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* * * With one exception, which will be 
referred to later, we think the objections 
raised in this case should be sustained on 
the basis of privilege within the meaning of 
Rule 26 (b)? 8 Wigmore, Evidence (3rd Ed. 
1940) Sec. 2374. 


[Naming of Informers Not Required] 


Defendant concedes, as it must, that the 
government should not be compelled to di- 
vulge the identity of an informer. It quali- 
fies this concession, however, by asserting 
that such divulgence may be compelled be- 
fore trial when sufficient cause has been 
shown. It also contends that if a service 
station operator or a competitor of defend- 
ant complained to the government concern- 
ing conduct of the defendant toward himself, 
or an informer made statements to the gov- 
ernment with reference to defendant’s con- 
duct toward an operator or competitor, the 
government, in either situation, has no privi- 
lege to withhold the name and location of 
the operator or competitor. With this con- 
tention we do not agree. In the former 
situation, the operator and competitor are 
informers. The question as to whether their 
identity is to be revealed should be given the 
same consideration as the problem whether 
the name of any other person who has 
communicated information to a law enforce- 
ment agency respecting violations of the 
laws should be disclosed. Although a factual 
distinction exists in the latter situation where 
the operator or competitor is not himself an 
informant, in our opinion, their identity in 
this case should not be disclosed; also the 
fact that the objectionable interrogatories, 
in asking the government to list names, do 
not require the government to make any 
distinction between operators and competi- 
tors who have submitted statements and 
those whose identity have been obtained 
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from other sources, makes no difference. To 
rule otherwise would circumvent the rule of 
privilege. 

* * * We agree that our ruling places the 
defendant on an unequal footing with de- 
fending parties in ordinary civil actions. 
Nevertheless, we think the policy which en- 
courages citizens to inform the government 
about any facts of which he has knowledge 
concerning the commission of an offense 
against the laws far outweighs any incon- 
venience to which defendant may be put 
either in cross-examining any witness which 
the government may call at the trial or in 
preparing a defense. If at the trial, defend- 
ant’s disadvantage is more real than ap- 
parent, fairness may require a continuance 
of the case after the government’s evidence 
has been presented in order to allow the de- 
fendant time to marshal whatever appro- 
priate evidence it desires to offer. But that 
is a problem for the trial judge. * * * 


[No Objection to Naming Custodian] 


Besides seeking the names of those serv- 
ice station operators and competitors from 
whom the government has obtained a com- 
plaint, statement, affidavit, or with respect 
to whom the government has a report, In- 
terrogatories Nos. 4, 5 and 6 ask if the 
complaint, statement, affidavit or report is in 
writing, to state who now has possession of 
the writing, and if they are oral, to state 
whether they were reduced to memorandum 
form and who now has possession of such 
memoranda. The government asserts that 
defendant wants this information so that it 
may proceed under Rule 34. Claiming that 
defendant would not be entitled to a copy 
of the written complaints, statements, afh- 
davits, reports or memoranda under that 
Rule, the government objects to giving the 
requested information now. Whether the 


made; and whether said complaint, statement, 
or report was reduced to memorandum form 
and who now has possession of such mem- 
oranda. 


“5. State the name and address of: 


(a) each refiner, distributor, or manufac- 
turer of motor fuel, and if a corporation the 
agent acting on its behalf; 

(b) each refiner, distributor or marketer of 
motor oils and lubricants, and if a corporation 
the agent acting on its behalf; and 

(c) each distributor or manufacturer of auto- 
motive accessories, and if a corporation the 
agent acting on its behalf, from whom you 
have a complaint, statement, or affidavit, or 
with respect to whom you have a report to 
the effect that he has been denied access to 
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or excluded from a substantial part of the 
market for his product by defendant, as al- 
leged in Paragraph 21 (a) of the Complaint. 
(The remainder of this Interrogatory is iden- 
tical with the last two sentences of Interroga- 
tory No. 4). 


Interrogatory No. 6 seeks the same infor- 
mation as in No. 4 concerning operators who 
have ‘‘been denied by defendant the oppor- 
tunity to purchase petroleum products or auto- 
motive accessories from refiners, manufacturers, 
distributors, or marketers of his own selection 
in accordance with his consumer demand, as 
alleged in Paragraph 21 (b) of the Complaint.’’ 


2The scope of discovery under Rule 33 is 
co-extensive with the permissible discovery 
under Rule 26. 
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government may be compelled to produce 
the written statements, and so forth, which 
apparently do exist,> we need not decide *. 
That question will be appropriately ad- 
dressed to the court if and when defendant 
proceeds under Rule 34. At this juncture 
we think defendant is entitled to know by 
formal answer to Interrogatories Nos. 4, 5 
and 6 of the limited information mentioned 
in this paragraph. 
II 


The complaint states that defendant has en- 
tered into written contracts and agreements 
with independent service station operators; 
it further avers that the written contracts 
and agreements “are supplemented by vari- 
ous oral agreements and understandings”. 
Interrogatory No. 3 requests the government 
to specifically identify the other party to 
such oral agreements or understandings and 
to fix the time and place they were made. 
In answering Interrogatory No. 1 the gov- 
ernment set forth a long list of standard 
forms of contracts by form and revision 
number which the defendant has used since 
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1928. At the argument of this case the gov- 
ernment admitted that as far as it knows 
there are no other formal contracts, written 
or oral. In substance its answer to Inter- 
rogatory No. 3 states that the supplemental 
agreements or understandings exist, and im- 
plies that at the trial the government will 
attempt to prove their existence by evidence 
of the continuous business policy and course 
of conduct of the defendant for the past 
twenty-two years. This answer necessarily 
includes the names of all the independent 
service station operators with whom the de- 
fendant entered into written contract over 
that period. Under the circumstances we do 
not know what further answer the govern- 
ment can make. We must rule, therefore, 
that it has sufficiently answered Interroga- 
tory No. 3. 


Accordingly, with the exception stated in 
this opinion, the government’s objections to 
Interrogatories Nos. 4, 5 and 6 are sus- 
tained; and the defendant’s motion to com- 
pel a more complete answer to Interrogatory 
No. 3 is denied. 


[62,685] United States v. The Lorain Journal Co., Samuel A. Horvitz, Isadore 


Horvitz, D. P. Self, and Frank Malloy. 


In the United States District Court for the Northern District of Ohio, Eastern Divi- 
sion. Civil Action No. 26823. Filed August 29, 1950. 


Sherman Antitrust Act 


Monopoly—Lawful Choosing of Customers—Refusal to Deal with Patrons of Com- 
petitor.—The right to choose the customers with which one will deal is a right only so long 
as it is not used in a plan of monopolization. The exercise of such choice bya company 
which enjoys a position as the only newspaper in a town, for the purpose of depriving a 
competing radio station of its advertisers, is an unlawful restraint and illegal abuse of 
monopolistic power. 


See the Sherman Act annotations, Vol. 1, { 1210.501, 1260.101, 1610.3515, 1610.3985. 


Conspiracy—Refusal to Deal with Patrons of Competitor—Conspiracy Within Single 
Corporation.—The right to choose the customers with which one will deal is a right only 
so long as it is not used in a plan of monopolization. Where relief is given against such 
activity in a judgment based on a finding of monopoly, however, complete relief can be 


5On Page 4 of its brief, the government Defendant’s practices and business transac- 


makes this revelation: ‘‘Before this suit was 
brought, the government, through agents of 
the Federal Bureau of Investigation made a 
nation-wide investigation of the manner in 
which Defendant conducted its business, in 
the course of which it interviewed a large 
number of customers, service station operators, 
and other persons with whom the Defendant 
dealt and obtained from them and from other 
witnesses statements, both written and oral, 
together with original and copies of invoices, 
leases, agreements, contracts, records of sales, 
letters, and other documents relating to the 
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tions.’”” And on page 8: ‘The cumulative, 
continuous business policy and course of con- 
duct of Defendant Sun with respect to all of 
the operators specifically referred to in para- 
graph 19 and 20 of the complaint are reflected, 
in a large part, in memoranda made by the 
plaintiff's investigators or are in statements 
given to the plaintiff by informants and com- 
plainants’’. . 

4See United States v. Cotton Valley Oper- 
ators Committee et al., 1950, 339 U. S. 940, 70 
S. Ct. 793; United States v. Deere & Co. et al., 
D. C. Minn. 1949, 9 F. R. D. 523. 
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given on that ground, and it becomes unnecessary to decide whether there can be such a 
thing as conspiracy among the officers of a single corporation. 


See the Sherman Act annotations, Vol. 1, { 1220.179, 1220.402. 


Interstate Commerce—Local Limited-Power Radio Station—Source of News and Pro- 
grams, Incidental Reception Outside State—It is to be doubted whether there is any 
Strictly intrastate radio station business. A local restraint against a local competitor may 
involve interstate channels when some sports programs broadcast by the competitor are 
relayed from out-of-state places, when the news broadcast is compiled out-of-state and 
received over interstate wires, or when occasional outside-state listeners may be deprived 


of programs and commercials. 


See the Sherman Act annotations, Vol. 1, § 1021.539. 


Freep, J.: [In full text except for omis- 
sions indicated by asterisks] This is a civil 
action instituted by a complaint filed by the 
United States under Section 4 of the Sher- 
man Anti-Trust Act, 15 U. S. C. A. §§1-7 
against the defendants, The Lorain Journal 
Company, an Ohio corporation which pub- 
lishes the Journal and Times-Herald (here- 
inafter the “Journal”), Samuel A. Horvitz, 
Vice President, Secretary, and a director of 
the corporation, Isadore Horvitz, President, 
Treasurer, and a director of the corporation, 
D. P. Self, Business Manager of the Journal, 
and Frank Malloy, Editor of the Journal. It 
seeks to enjoin them from continuing to 
engage in certain acts in furtherance of an 
alleged combination and conspiracy in re- 
straint of the interstate commerce of com- 
petitive news and advertising media and of 
their advertisers in violation of Section 1 of 
the Act, and an alleged combination and 
conspiracy to monopolize and an attempt to 
monopolize news and advertising channels 
in violation of Section 2 of the Act. 


[Sole Local Paper] 


There is no dispute as to those salient 
facts which are dispositive of the issues 
raised. Since 1933, the Lorain Journal has 
been the only daily (excluding Sunday) 
newspaper of general circulation published 
in Lorain, Ohio, a city with a population of 
approximately 52,000. Prior to that time a 
competing daily newspaper called the Times- 
Herald was published and circulated in 
Lorain, but in December, 1932 its assets 
were purchased by the Lorain Journal Com- 
pany, the Mansfield Journal Company, and 
defendant Samuel A. Horvitz. 

The Journal’s position in the community 
is a commanding and an over-powering one. 


1In addition to this central theme of the com- 
plaint and the proof, the Government charged 
the defendants with practices directed against 
the Lorain Sunday News and the Elyria Chron- 
icle-Telegram. Some proof was adduced in 
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It has a daily circulation in Lorain of over 
13,000 copies and it reaches ninety-nine per 
cent of the families in the city. The Lorain 
Sunday News is a small weekly published in 
Lorain on Sundays only. It has a circula- 
tion of slightly over 3,000 copies, distributed 
almost exclusively in Lorain. The Chronicle- 
Telegram, a daily (excluding Sunday) news- 
paper of general circulation, is published 
eight miles away in Elyria, Ohio, but that 
newspaper is not distributed in Lorain al- 
though the Journal is sold in Elyria. The 
one morning and two afternoon newspapers 
published in nearby Cleveland have some 
circulation in Lorain, but the Journal en- 
joys more than two-thirds of the combined 
Lorain circulation of the four newspapers. 

The evidence makes it clear that the Jour- 
nal has no competitor for the newspaper 
advertisements of Lorain merchants except 
for the extremely limited competition pro- 
vided by the Lorain Sunday News. 


[Competition from Radio Station] 


The first serious competitive cloud ap- 
peared on the Journal’s previously unlimited 
horizon in October, 1948, when, pursuant 
to Federal Communications Commission’s 
license, radio stations WEOL and WEOL-FM 
began broadcasting operations from studios 
in Lorain and Elyria. The Journal had pre- 
viously attempted without success to obtain 
a radio broadcasting license. 

The principal charge of the complaint and 
the proof was that the defendants formu- 
lated and put into execution a plan designed 
and intended to eliminate this threat by the 
device of refusing to publish advertisements 
for local merchants who used the radio 
stations.” 


support of these charges but that proof is too 
inconclusive to justify the findings sought by 
the Government. Those charges are therefore 
disregarded in the main body of this mem- 


orandum. 
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[Tactics Clearly Established] 


This charge has been clearly established. 
The record reveals a story of bold, relent- 
less, and predatory commercial behavior. 
The Journal, its officers and employees, in- 
formed merchants who proposed to adver- 
tise over the radio stations that if they did 
so, their terminable advertising contracts 
with the Journal would be brought to an 
end and would not be renewed. The Journal 
monitored the programs of WEOL to learn 
who was using the advertising facilities of 
the radio station and those who did adver- 
tise over the radio had their contracts ter- 
minated, and were permitted to renew them 
only after they ceased to use WEOL. Nu- 
merous Lorain County merchants testified 
that, as a result of the Journal’s policy, they 
either ceased or abandoned their plans to 
advertise over WEOL. 

kK OK 


From the evidence there can be no doubt 
that the policy was as uncomplicated in pur- 
pose and as lacking in subtlety as the profit 
motive itself; the Journal sought to eliminate 
this threat to its preeminent position by 
destroying WEOL. 


WEOL was licensed for the purpose of 
serving an area located wholly within the 
boundaries of Ohio. However, its broad- 
casts can be and are heard in southeastern 
Michigan. Numerous persons testified that 
they heard the broadcasts from WEOL on 
home or automobile receiving sets in Michi- 
gan, and it was agreed that additional wit- 
nesses would give similar testimony if called. 
A radio engineer who conducted field tests 
gave his opinion that WEOL might be sat- 
isfactorily heard on receiving sets in various 
places in southeastern Michigan during day- 
light hours. 


[News Gathered Outside State] 


WEOL is not affiliated with any national 
network. The majority of its programs orig- 
inate in its local studios. However, in the 
past year, it carried broadcasts of over one 
hundred athletic events originating at places 
outside of Ohio. About sixty-five per cent 
of WEOL’s broadcast time is devoted to 
the playing of musical transcriptions which 
are leased to WEOL by companies located 
outside of Ohio. WEOL devotes about ten 
to twelve per cent of its total broadcast time 
to news broadcasts. These broadcasts con- 
sist in part of world and national news 
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gathered outside of Ohio and provided to 
WEOL by United Press teletype. 


The income of WEOL is predominantly 
derived from the advertising of local mer- 
chants. Sixteen per cent of its gross income 
in 1949 was obtained from “national adver- 
tisers’”’ who seek to promote good will for 
a particular product on a national scale. In 
a relatively few instances WEOL has broad- 
cast advertising for out-of-state suppliers 
who were soliciting orders to be filled by 
direct shipment. There was no evidence 
that either of these two classes of adver- 
tisers has yet been refused access to the 
columns of the Journal because of their use 
of WEOL. 


These are the facts upon which the Goy- 
ernment predicates its charges, foremost of 
which is the charge of an attempt to 
monopolize. 


[Abuse of Power Is Offense] 


The position of the Journal as the only 
significant medium of newspaper advertis- 
ing in the City of Lorain may not, in and 
of itself, have constituted monopolization 
within the meaning of the Sherman Act, al- 
though it is a monopoly in common par- 
lance. But the abuse of the power inherent 
in its position to compel a customer boycott 
of WEOL is a different matter. For “the 
use of monopoly power, however lawfully 
acquired, to foreclose competition, to gain a 
competitive advantage, or to destroy a com- 
petitor, is unlawful.” U. S. v. Griffith, 334 
U.S. 10071072 


The defendants have urged upon the 
Court, in another connection, the principle 
that a single trader has a right to deal or to 
refuse to deal with whomever it pleases for 
whatever reason it pleases, so long as it 
does not combine with others to achieve its 
end. The classic statement of that doctrine 
recognized the right only in “the absence of 
any purpose to create or maintain a monop- 
oly.” U. S. v. Colgate & Co., 250 U. S. 300, 
307. The Journal admittedly has a right to 
select its advertisers for good reason or 
without reason, but it has no right in pursuit 
of a monopoly to require them not to deal 
with a competitor. 

Where that is the purpose and design 
with which the defendants act, it is legally 
immaterial whether the course of action is 
or might be successful. As a practical mat- 
ter no enterprise would singlehandedly em- 
bark upon or persist in such behavior unless 
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attainment were a possibility. The success 
crowning the Journal’s efforts does not re- 
sult from competition in the healthy sense 
of superior business skill and efficiency, but 
from the fact that while the Journal and 
WEOL are competitors, there is an area 
where the services they provide are com- 
plementary rather than competitive in na- 
ture. A customer rebuked by one does not 
have entire satisfaction merely because he 
may resort to the other. The Journal has 
used this leverage to prevent any encroach- 
ment upon its supremacy in the field where 
WEOL is in strict competition with it. 


[Local Nature of Monopoly Argued] 


The defendants do not in effect deny that 
they have attempted to monopolize, but they 
seek to avoid the ban of the Sherman Act 
on the ground that only a local monopoly 
and not a monopoly of interstate commerce 
was sought. * * * 


It is doubtful whether there exists a 
purely “intra-state’’ radio station. “By its 
very nature broadcasting transcends state 
lines and is national in its scope and im- 
portance—characteristics which bring it 
within the purpose and protection, and sub- 
ject it to the control, of the commerce 
clause.” Fishers Blend Station v. State Tax 
Commission, 297 U. S. 650, 655.7 


Perhaps a radio station which never broad- 
casts a program originating outside of the 
state and which is never heard beyond the 
boundaries of a single state might, within 
the concept of the Sherman Act, be treated 
as a purely local business. Even if that were 
true, WEOL differs in those two significant 
features. While WEOL was licensed to 
serve and primarily serves an area located 
wholly within the state, the evidence estab- 
lishes that it can be and is heard in Michi- 
gan. Nor can the Court disregard these 
transmissions as inconsequential, for they 
have not resulted from a felicitous combina- 
tion of circumstances on merely a few, 
sporadic occasions, but have taken place, 
the Court must conclude from the only line 
of evidence presented, with a fair degree of 
regularity. 

The transmissions of WEOL which have 
their origin as broadcast energy outside of 
Ohio comprise interstate commerce though 
heard only by listeners within the state, for 


2See also, Wilson v. Shuman, 140 F. (2d) 644 
(Fair Labor Standards Act); Los Angeles 
Broadcasting Co., 4 N. L. R. B. 443 (National 
Labor Relations Act). On the question of the 
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WEOL is an inseparable link in the chain 
of an interstate journey which carries the 
voice of the speaker to the ear of the lis- 
tener. While these broadcasts of athletic 
events may represent but a small portion of 
WEOL’s program schedule, they can not 
be dismissed as trifling. WEOL was licensed 
in response to a public need and interest, 
and it must be assumed that, although it 
may not be the only avenue through which 
these interstate programs can reach the local 
community, it provides an important medium 
for this service. 


The defendants make tnuch of the fact 
that they did nothing more than inhibit the 
intercourse between local merchants and the 
radio station and proclaim that they had no 
desire to prevent the radio station’s trans- 
missions which come from out of state or 
which passed across state lines. Here, the 
defendants ignore the fact that the radio 
station may be completely driven out of 
existence by depriving it of advertising 
revenue. A radio station, unlike a news- 
paper, does not sell the news and entertain- 
ment it provides. Advertising revenues 
support the service provided to the listening 
public. It is not necessarily true that local 
merchants are indifferent to whether their 
advertising messages reach listeners in 
Michigan, but, even if that be true, it would 
not follow that those listeners are indifferent 
to the programs they hear. 

While the activities of the defendants may 
be local in execution, the very existence of 
WEOL is imperiled by this attack upon one 
of its principal sources of business and in- 
GOIIe ganar oe 


[“Bath-Tub” Conspiracy Question 
Avoided | 


The remaining charges of conspiracy to 
restrain and to monopolize pose a problem 
to which a great deal of attention has been 
devoted by both the Government and de- 
fendants: namely, whether a conspiracy 
within the meaning of the Sherman Act can 
be found to exist between and among a 
single corporation and the officers and em- 
ployees who act for it. For the defendants 
argue that the “conspiracy” here is the for- 
mulation of business policy for a single 


enterprise. 
Lee 


power of the state to tax the activity of radio 


broadcasting, see the annotation at 11 A. L. R. 
(2d) 986. 
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Defendants urge that the individual cor- 
poration has at its disposal only so much 
commercial strength, which is not altered in 
effectiveness whether it acts through only 
one or through more of its officers and em- 
ployees. And the defendants’ argument is in 
substance that the conspiracy sections of 
the Sherman Act were designed to strike 
only at those situations where the economic 
power exerted has been enhanced by a con- 
federacy of otherwise independent business 
enterprises and not where coercive restraints 
are attempted or accomplished by a so-called 
“single trader.” 


The Government contends that there is no 
reason of language why the Sherman Act 
should receive an interpretation different 
from that which has been given to other 
conspiracy statutes.2 And as for the sub- 
stantive argument of defendants, the Gov- 
ernment presses upon the Court that line of 
cases which have emphasized the character 
of the restraint rather than the economic 
oneness of the offending conspirators.* 


It has been demonstrated that the mo- 
nopoly attempted by the Journal—even con- 
ceived of as an attempt to monopolize only 
local business—is proscribed by the Sher- 
man Act. The relief to be granted for that 
violation of law should terminate all the 
abuses in which the defendants indulged. 
This renders the solution of the controversy 
in respect of the charges of conspiracy of 
mere academic interest, and makes its de- 
termination unnecessary in this instance. 


[No Injury to Freedom of Press| 


The relief to be granted brings from the 
defendants an appeal to the constitutional 
guarantee of a free press. At the outset, it 
can no longer be denied that newspapers 
like other businesses are subject to the Sher- 
man Act. Associated Press v. U. S., 326 
U. S. 1; Associated Press v. National Labor 
Relations Board, 301 U. S. 103, 133. The 
defendants do not contend that the criminal 
sanctions of the Act would be inapplicable, 
but they assert that the Court is powerless 
to issue even a prohibitory injunction re- 
straining them from refusing to accept ad- 
vertising where the basis for such refusal 
is the advertiser’s use of the radio station, 


3 Minnishon v, U. 8., 101 F. (2d) 477; Egan 
v. U. S§., 187 F. (2d) 369, cert. denied 320 U. S. 
788; Miller v. U. S., 125 F. (2d) 517, cert. denied 
316 U. S. 687; See American Medical Associa- 
tion v. U. 8., 130 F. (2d) 233, 253. 
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since to do so would involve a “prior re- 
straint” upon their freedom to publish or to 
refuse to publish whatever they wish. 


There is no appeal to any Court more apt 
to strike a responsive chord than an appeal 
to rights guaranteed by the First Amend- 
ment and under no consideration would this 
Court reach the conclusions here expressed 
were they instrumental in undermining or 
even affecting a free press. In the balance 
of our Constitutional scheme the importance 
of the First Amendment may be such that 
sanctions consonant with the Commerce 
Clause and clearly applicable to other enter- 
prises can not be used against a newspaper. 
Sun Publishing Co. v. Walling, 140 F. (2d) 
445, cert. denied 322 U. S. 729. 


[Freedom of Speech Not Affected] 


With all this, the Court can not conceive 
that the First Amendment renders it im- 
potent to enjoin the defendants’ practices. 
The right of a newspaper to reject adver- 
tising arises from the fact that a free press 
is also a private business. The defendants 
did not exercise their right of rejection be- 
cause the advertising offered was offensive 
in substance or even because the prospective 
advertisers were not the sort of persons 
with whom they wished to deal. Their re- 
fusal to deal was based solely on a desire to 
force these advertisers not to continue or to 
enter into relations with another available 
mode of communication. This is a vice con- 
demned by the Sherman Act and the evil 
may be restrained without affecting the op- 
erations of the Journal as an organ of 
opinion and without touching upon the 
legitimate conduct of its business affairs. 
Prior restraint on the substance of expres- 
sion is one thing; injunctive relief against 
the repetition of the commercial abuse 
proved here is quite another. 


It would be strange indeed to pervert the 
liberty proclaimed by the First Amendment 
into a license for the continuation of a dic- 
tatorial course of action designed to suppress 
another and equally important instrumental- 
ity of information and expression. The pur- 
poses sought to be served by that Amendment 
would not survive many such paradoxes. 


4 Schine Theaters, Inc. v. U. S., 334 U. S. 110, 
116; U. S. v. Yellow Cab, 332 U. S. 218, 297: 
U. S. v. General Motors Corp., 121 F. (2a) 376, 
404, cert. denied 314 U. S. 618: U. 8S. v. New 
York Great A. & P. Co., 173 F. (2a) 79, 87-88. 
And see Patterson v. U. 8., 222 Fed. 599. 
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[Relief Granted] 
The United States is entitled to relief. 


In conformity with Rule 4B of this 
Court, findings of fact and conclusions of 
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law will be submitted and the Government 
will likewise submit a proposed form of 
decree. 


Lf 62,686] Sunbeam Corp., etc. v. William E. Phillips, Reba Williams, Robert E. 
Phillips and Lee Phillips, d.b.a. Wm. E. Phillips Co., et al. 


In the Superior Court of the State of*California, in and for the County of Los Angeles. 
No. 553, 599. September 1, 1950. 63 Los Angeles Daily Journal, September 6, 1950, page l. 


California Fair Trade Act 


Fair Trade Prices—Services Not Constituting Reduction in Price—Contributions to 
Customer’s Charity.—The offering of special services, such as free parking, infant care, 
and others, as inducement to customers to trade in a certain store, does not constitute a 


reduction in the price at which items are bought in such store. 


If the full stipulated 


price of a fair-trade product is taken from the customer, the Fair Trade Act is satisfied, 
although a percentage of such price may be contributed by the store to the customer’s 
favorite charity, and although such percentage offer is made only in the sale of fair-trade 


products. 


See the State Law annotations, Vol. 2, § 8064.70; Resale Price Maintenance Com- 


mentary, Vol. 2, § 7314. 


Memorandum Opinion 


STEVENS, Judge: [Jn full text except for 
omissions indicated by asterisks] By stipu- 
lation of the parties, defendants were en- 
joined by a decree of this court dated 
January 3, 1949, from “selling, offering for 
sale, or advertising for sale, any of the 
plaintiff's (Sunbeam) commodities, known 
as Sunbeam Shavemaster, at prices less than 
the prices now stipulated in plaintiff’s fair 
trade contract entered into between plaintiff 
and its retailers pursuant to” the Fair Trade 
Aict.ois Calitornias > 


[Charitable Contribution Offer] 


* * * [F]ollowing the approval of * * * 
their attorney, defendants proceeded to dis- 
play in their showrooms Sunbeam articles 
and commodities of other manufacturers 
similarly subject to fair trade contracts with 
a price tag showing the full fair trade price 
but also with an attached tag: “THIS 
ITEM PRICE-FIXED 15% WILL BE 
DONADE DSLORY OURRCHUR CHaOR 
BAV ORGS CHART Tee chick 


Accordingly the customer was given, on 
fair trade articles only, the option of desig- 
nating a bona fide church or charity as the 
recipient of the indicated percentage. If 
the customer declined to name a recipient 
to receive the ‘donation,’ the company 
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would select a charitable organization from 
an approved list and mail the contribution 
to it. 

Learning of this practice, plaintiff secured 
the issuance of a citation directed to the 
defendants ordering them to show cause 
why they should not be held in contempt of 
court for assertedly violating the injunction 
theretofore entered. * * * 

There can be no doubt but that the Wm. 
E. Phillips Co. collected from the purchaser 
of commodities manufactured by Sunbeam 
the full fair trade contract price, plus the 
sales tax due on such price. The question 
presented by this contempt proceeding is 
whether the offer to sell and the sale of 
such commodities upon the representation 
that the Wm. E. Phillips Co. would send 
an amount equivalent to 15 or 20 per cent 
of the sales price to a church or charity 
of the customer’s choice is an “offering for 
sale or selling” of such commodities “at less 
than the price stipulated” in the Fair Trade 
contract in violation of Section 16904 of the 
Business and Professions Code. 


If the offer or agreement of the Wm. E. 
Phillips Co. to send a percentage of the 
proceeds of the sale to a church or charity 
accomplishes a cut in the sales price, Section 
16904, supra, and the injunction based there- 
on have been violated; if, however, such 
offer or agreement is merely a practice or 
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device to entice customers and to retain their 
trade, the conduct of the Phillips [Co.] is 
not within the purview of the prohibitory 
decree. (Weco Prod. Co. v. Mid-City etc. 
Drug Stores, 55 Cal. App. 2d 284, 687.) * * * 


[Consistent with Customer Policy] 


The Wm. E. Phillips Co. operates its 
showrooms on a so-called “Group Discount 
Plan” under which purchases of merchan- 
dise may be made for cash at substantial 
discounts to members of certain groups 
recognized by the Company. The show- 
rooms are located on an upstairs floor level. 
There again can be no serious question but 
that customers are attracted to the Phillips 
place of business by reason of their expec- 
tation of getting merchandise at a price less 
than the same or comparable articles can 
be purchased elsewhere. Since, however, 
the Fair Trade Act forbids the sale by the 
Wm. E. Phillips Co. of articles at less than 
the fair trade contract price, no such induce- 
ment can apply to commodities subject to 
such contracts. It is reasonable, therefore, 
and also legitimate, for the Wm. E. Phillips 
Co. to devise and to offer another type of 
inducement to retain those of its customers 
who may want to purchase such fair trade 
contract commodities, so long as the in- 
ducing device does not result in a sale at 
less than the stipulated price. * * * 

Customer inducement, however, also would 
be the purpose of a sale at less than the 
fair trade contract price, so motive alone 
cannot excuse the Phillips conduct if in fact 
the effect of the practice is the sale of the 
Sunbeam’s articles at less than the contract 
price. 

eek 

[Full Price Payment Sufficient] 


* * * [T]he policy of the Fair Trade Act, 


as judicially construed, appears to be satis- ° 


fied if the customer pays the full cash price 
required by the fair trade contract. As so 
interpreted, the Fair Trade Act still guar- 
antees the manufacturer’s or producer’s 
good-will in articles sold under his trade- 
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mark or trade or brand name to the extent 
that no one subject to that Act can sell such 
articles without extracting at least the full 
cash price as stipulated in the fair trade 
contract; as sces 


* * * The most, as I view the facts, that 
the customer received in addition to the 
purchased merchandise for the full sales 
price required by the fair trade contract, 
was the promise of the Wm. E. Phillips Co. 
to pay the indicated percentage to the chari- 
table organization designated by him. 


Since we have seen, by judicial decision, 
that the conferring of a specific financial 
benefit upon the purchaser himself by means 
of trading stamps, free parking, infant care, 
and the like does not result in a sale at less 
than the fair trade price so long as the full 
fair trade price is collected by the retailer, 
a fortiors it follows that the mere satisfaction 
received by a customer in knowing that a 
part of such purchase price will go to a 
worthy cause of his own selection does not 
result in his receiving his merchandise at 
a cost to him less than the minimum price 
required by the fair trade contract. 


Plaintiff concedes that in those instances 
where the customer of its products declines 
to name a charitable beneficiary of the des- 
ignated percentage of the sales price, the 
Wm. E. Phillips Co. was within its rights 
in sending that percentage of the sale pro- 
ceeds to any approved charity. Plaintiff 
claims, however, that where the customer 
accepts the offer of the Wm. E. Phillips Co. 
permitting him to designate the beneficiary, 
the legal obligation on the part of the 
vendor to perform its promise to pay the 
specified percentage to the named charity, 
requires the conclusion that the sale is for 
less than the fair trade contract price, In 
my opinion, the moral satisfaction enjoyed 
by a customer who avails himself of the 
right to designate the charitable recipient 
is no such benefit to him as to constitute a 
prohibited purchase for less than the price 
stipulated in a contract executed pursuant 
to the Fair Trade Act. * * * 
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[] 62,687] United States v. Minnesota Mining and Manufacturing Co., Behr-Manning 
Corp., The Carborundum Co., Armour and Co., Durex Abrasives Corp., and The 
Durex Corp. 


In the United States District Court for the District of Massachusetts. Civil Action 
No. 8119. September 13, 1950, amended September 20, 1950. 


Sherman Antitrust Act, Webb-Pomerene Act 


Combinations—Jointly Owned Foreign Factories—Agreements Not to Export— 
Where it is found that the substantial reduction in exports of a large part of a domestic 
industry is not the result of difficulties of doing business with the foreign countries because of 
import controls and currency restrictions, but is rather due to smallness of profits in exporting 
when compared with those of jointly owned factories in the foreign countries, it is held 
that the agreement of the domestic producers not to export to certain areas but to do their 
business through jointly owned factories there is a plain combination in restraint of trade 
With foreign nations. However, it is clear that such a conclusion does not prevent the 
ownership of a foreign factory by an individual company. 


See the Sherman Act Annotations, Vol. 1, { 1220.151, 1220.175. 


Combinations—Common Sales Agent—Refusal to Compete with Jointly Owned For- 
eign Factories.—The agreement of manufacturers to export only through a common sales agent, 
and their practice not to export individually in competition with the sales agent, constitute a con- 
spiracy in restraint of trade. Although the use of a common sales agent for exportation is by 
itself exempted from illegality by the Webb-Pomerene Act, the use of the agency becomes 
illegal when it is part of a plan which in its entirety is illegal. The decision of the sales agent 
not to sell in areas where it would be competing with the foreign factories jointly owned by its 
own stockholders, is a restraint of trade. 

See the Federal Laws annotations, Vol. 1, 687; Sherman Act annotations, Vol. 1, 
{ 1220.151, 1220.198. 


Export Associations—Limitation on Antitrust Exemption—Jointly Operated Foreign 
Factories—The Webb-Pomerene Act, designed to encourage the extension of foreign 
trade, does not protect the establishment of factories in foreign countries. Export of 
capital is not export trade. Likewise the exemption given combinations for exporting does 
not extend to combinations for the joint operation of factories. 


See the Federal Laws annotations, Vol. 1, | 687. 


Patent Pools—Illegality—Instrument of Restraint-of-Trade Plan.—A patent pool is 
itself illegal when it is formed as an integral part of a plan which is found to constitute an 
illegal restraint of foreign trade, and all the patent agreements by means of which the pool 
was formed are wholly invalid. 

See the Sherman Act annotations, Vol. 1, f 1270.201. 


For the plaintiff: George W. Wise and Harold D. Cohen, Washington, D. C. (Oliver 
H. Bassuener of counsel; Herbert A. Bergson, Assistant Attorney General, Brookline, 
Mass.; Gerald J. McCarthy, Boston, Mass., and Marcus A. Hollabaugh, Washington, DES 
Special Assistants to the Attorney General, on the brief). 


For the defendants: Charles M. Price, Chicago, Ill. (MacLeish, Spray, Price & 
Underwood, Chicago, Ill.; Choate, Hall & Stewart, Boston, Mass.; John L. Connolly, 
St. Paul, Minn.; Robert C. Keck, Chicago, IIl.; and Stuart C. Rand, Boston, Mass., on the 
brief) for Minnesota Mining and Manufacturing Co.; George Link, Jr., New York, N. Y. 
(McKercher & Link, New York, N. Y.; Hale & Dorr, Boston, Mass.; and Joseph N. 
Welch, Boston, Mass., on the brief) for Behr-Manning Corp., Durex Abrasives Corp. and 
The Durex Corp.; William S. Gaud, Jr.. New York, N. Y. (Carter, Ledyard & Milburn, 
New York, N. Y.; Ropes, Gray, Best, Coolidge & Rugg, Boston, Mass.; H. Struve Hensel, 
of New York, N. Y.; Edgar C. Morrison, New York, N. Y.; and Francis H. Burr, Boston, 
Mass. on, the brief) for The Carborundum Co.; George E. Leonard, Jr., Chicago, Ill. (Ely, 
Bartlett, Thompson & Brown, Boston, Mass.; and Charles W. Bartlett, Boston, Mass., on 


the brief) for Armour and Co. 
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Findings of Fact 


[In full text, except for omissions indicated 
by asterisks. ] 
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2. There are six defendants. The first 
four are domestic manufacturers of coated 
abrasives: Minnesota Mining and Manu- 
facturing Company, Behr-Manning Corpo- 
ration, The Carborundum Company and 
Armour and Company. The fifth is Durex 
Abrasives Corporation—hereafter called the 
Export Company. It was organized * * * 
by the first four defendants and five other 
former domestic manufacturers of coated 
abrasives, * * *, The sixth is The Durex 
Corporation—hereafter called Durex. It 
also was organized by the same companies 
on May 23, 1929 and, as will appear later, 
is a corporation holding securities of foreign 
companies and holding foreign patents. 

x ok x 


B. Creation of the Export Company 


5. The nine domestic producers formed 
the Export Company on May 25, 1929 under 
the laws of Delaware “to engage solely in 
export trade, as the term . .. is defined 
in the Webb-Pomerene Act.” The 
nine subscribed to the stock in the approxi- 
mate proportion that those companies had 
exported coated abrasives in 1927 and the 
first ten months of 1928, * * * 


6. On the same day the Export Company 
was formed, the nine companies entered into 
an Export Agreement. Each company 
agreed to export only through the Export 
Company, with certain exceptions. * * * 

ke ais 


10. The Export Company has had three 
methods of distribution. 


11. One was through distributors in for- 


eign countries with whom it made contracts. 
* Ok Ox 


12. A second method was for the Export 
Company to sell coated abrasives to domes- 
tic exporters for export to foreign countries. 
* * * There is no evidence that the Export 
Company has rejected any firm order placed 
by any American exporter for coated abra- 
sives for export. * * * 

13. The third method the Export Com- 
pany has used to sell coated abrasives has 
been through foreign subsidiaries which 
operate warehouses stocking American 
‘coated abrasives available for immediate de- 
livery to distributors and others, * * * 
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14. In seeking export business, the Export 
Company has always been in competition 
with many foreign manufacturers who have 
ties of nationality, local preference and 
sometimes of governmental subsidies or low 
labor costs. 

15. The Export Company has also been 
in competition with American producers 
who are not members of the Export Com- 
pany.-***"* 

Pe ER he 

17, * * * The Company has sought to 
sell abrasives made in the United States 
when they could be sold as profitably as 
abrasives made in its foreign subsidiaries. 
With this object in mind, the Export Com- 
pany has consistently instructed its repre- 
sentatives to steer to it business which could 
be as profitably handled by the Export 
Company as by a Durex subsidiary. 


C. Creation of Durex and Its Subsidiaries 


18. As already stated above on May 23, 
1929 the same nine domestic producers of 
coated abrasives that formed the Export 
Company also formed Durex. Both the 
Export Company and Durex have had the 
same representatives of their member com- 
panies serving on their boards of directors 
and have had the same persons as executive 
officers, but not the same employees or sales 
foreestas ak eee 

19. In 1929 Durex formed and acquired 
84% of the stock of the Durex Abrasives, 
Ltd., which operates a coated abrasives 
plant in Great Britain. In 1930 Durex 
formed and acquired all the stock of Cana- 
dian Durex Abrasives, Ltd., which operates 
a coated abrasive plant in Canada. In 1935 
Durex acquired a plant in Germany. 

20. The formation of Durex and its Eng- 
lish and Canadian subsidiaries was moti- 
vated by the recrudescence of economic 
nationalism after World War I. American 
manufacturers found that the establishment 
of foreign branch factories was a convenient 
way to hurdle wartime economic restric- 
tions, to save tranportation expenses and 
import duties, to overcome prejudice re- 
specting imported goods, to take advantage 
of local sentiment and regulations further- 
ing local enterprise and to comply with local 
patent laws. 

* Ok OK 

D. Patent Agreements 


23. On May 23, 1929 the nine member 
companies entered into what is here called 
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“the main patent agreement.” The general 
scheme was for each member company to 
license Durex under all its foreign patents 
relating to coated abrasives but to reserve 
rights to fix prices and standards of manu- 
facture for patented products. * * * 

* * * 


27. After securing these licenses, Durex 
granted sublicenses with similar reserva- 
tions to its subsidiaries each of which was 
given a license which was virtually exclusive 
except that it was limited to manufacture 
and sale in that subsidiary’s country. * * * 

28. In 1941 the Minnesota-Durex, Carbo- 
rundum-Durex, Behr-Manning-Durex and 
Armour-Durex license agreements were 
each terminated and the main patent agree- 
ment was modified in these among other 
respects. Instead of licensing Durex on a 
royalty basis, the member companies agreed 
to make available to Durex, in so far as it 
was within their power to do so, exclusive 
rights under all foreign patents; Durex at 
the same time agreed to reimburse the mem- 
bers for royalties they paid third parties and 
to assume the members’ costs of obtaining 
and maintaining foreign patents under 
which Durex accepted rights. * * * 

29. * * * Durex did not acquire foreign 
patents from any company that is not a de- 
fendant in this case. 

x k x 


F. Summary of Increase of Durex’s Subsidi- 
aries’ Business Simultaneous with De- 
crease of Export Company’s 
Exports to Certain Areas 


43. The preceding findings 33-42 have 
stated in some detail the areas in which 
after 1929 the Export Company ceased to do 
business or did business on a restricted scale 
and in which Durex manufacturing subsidi- 
aries supplied coated abrasives. * * * These 
findings must be read together with the rec- 
ords of the purely internal business done 
during the same period of time by these 
same British, Canadian and German Durex 
subsidiaries. As illustrative, it should be 
noted that taken together the external and 
internal sales of the Durex British subsidi- 
ary increased from under $1,680,000 in 1938 
to over $5,488,000 in 1948 (while the Export 
Company’s exports to Britain fell from over 
one million dollars in 1929 to less than nine 
thousand dollars in 1948 and while the 
Export Company was discontinuing all its 
own distributors in England). It is not 
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shown at what rate of profit the British 
subsidiary did business in these years. In 
earlier years the business of the British sub- 
sidiary would appear to have been con- 
ducted at a very high rate of profit. The 
only years for which figures were given to 
the Court, 1936 and 1937, showed that on a 
business of $4,270,000 stockholders holding 
84% of the stock received dividends of 
$1,540,076 or at a rate of over 42% of the 
gross sales. * * * 


44. However, if it be material at the same 
time that there was a decline in the exports 
of coated abrasives from the United States 
to the British Commonwealth of Nations 
there was an increase in the exports of raw 
materials and supplies. Whereas in 1929 
there were exports of only $67,000 of raw 
materials to Durex’s British subsidiary and 
none to Durex’s Canadian subsidiary, by 


1948 the respective figures were over 
$685,000 and $434,000. 
kk Ox 

Opinion 


WYZANSKI, J.: (after finding the above 
facts) Relying on §§1 and 2 of the Sher- 
man Act, the Government in Count 2 com- 
plains of the combined action in the field of 
foreign commerce of the dominant Ameri- 
can manufacturers of coated abrasives. 
Defendants answer that they took these 
joint steps to preserve and expand their for- 
eign markets which were disappearing in 
the face of foreign countries’ tariffs, quotas, 
import controls, dollar shortages, foreign 
exchange restrictions, local preference cam- 
paigns and like nationalistic measures. A 
central issue turns on defendants’ joint 
establishment of manufacturing companies 
in England, Canada and Germany. A minor 
issue turns on their use of a Webb-Pomerene 
export association. The details of the case 
are set forth in the preceding 45 findings of 
fact and this opinion covers only questions 
of ultimate fact and conclusions of law. 


[Economic Barriers Blamed] 


The theme of defendants’ argument is that 
the courses of conduct which they followed 
and which are described in the findings do 
not violate the Sherman Act because defend- 
ants did not and could not substantially 
affect, and had no motive or purpose to 
affect, American foreign commerce. They 
gladly concede that before May 1929 they 
exported from the United States substantial 
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quantities of coated abrasives to many parts 
of the world including the United Kingdom, 
Canada, Australia, New Zealand, Germany 
and the countries now behind the “iron cur- 
tain”; that they do not do so in the same 
volume any longer; and that they supply 
substantial quantities of abrasives to those 
same areas from factories located abroad in 
which they are jointly beneficially interested. 
But they say, and their exhibits are offered 
to show, that the reason that they no longer 
make substantial exports from the United 
States to those areas is that they cannot do 
so profitably because of the economic and 
political barriers that others have erected. 
The diminution of their American exports 
to those areas, they allege, is not the conse- 
quence of their design or desire or conduct. 
The fault lies not in themselves but in their 
destiny determined by the machinations of 
foreign rulers and by the desires of foreign 
peoples. 


With part of the defendants’ argument 
there can be no legitimate quarrel. It is 
axiomatic that if over a sufficiently long 
period American enterprises, as a result of 
political or economic barriers, cannot export 
directly or indirectly from the United States 
to a particular foreign country at a profit, 
then any private action taken to secure or 
interfere solely with business in that area, 
whatever else it may do, does not restrain 
foreign commerce in that area in violation 
of the Sherman Act. For, the very hypothe- 
sis is that there is not and could not be any 
American foreign commerce in that area 
which could be restrained or monopolized. 


Since there is no offense against the for- 
eign commerce clause of the Sherman Act 
if political or economic conditions meet the 
conditions of the hypothesis just stated, it 
is legitimate for defendants to show such 
political and economic conditions, if they 
exist. 

kK Ok 


But the nub of the case is not whether de- 
fendants’ political and economic exhibits are 
admissible but whether they, taken together 
with the other evidence in the case, prove 
that defendants could not have profitably 
exported from the United States a substan- 
tial volume of coated abrasives to the areas 
supplied by their jointly owned factories 
located in England, Canada and Germany. 
To answer this factual question it is neces- 
sary to examine the situation in some of 
the principal areas so supplied. 
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[British Business Analyzed] 


The most significant area because of the 
large volume of actual and potential business 
is the United Kingdom. Defendants’ conten- 
tion is that after 1929 it was impractical to 
continue to export a large volume of coated 
abrasives from America to Britain because of 
Empire preference measures including official 


tariff restrictions and the more subtle 
aspects of a “Buy British” campaign. And 
these restraints became more _ effective 


when in the fall of 1931 the pound went off 
the gold standard. 


It is not claimed that the United King- 
dom imposed a legal ban upon imports of 
abrasives. Nor is it asserted that economi- 
cally no American coated abrasives could be 
profitably exported to the British market. 
The precise contention is that it was eco- 
nomically impractical to continue to export 
to Britain a large volume of such abrasives. 
Stated another way this means, as we shall 
see, only that it was more profitable to make 
abrasives in Britain than to export them to 
Britain. 


In support of their position defendants 
place great reliance on two points: first, 
that the prices at which they sold goods 
they made in England were much lower 
than the prices at which they sold goods 
they made in the United States and landed 
in England * * *; and second, that in 
Australia and New Zealand—countries 
which have been subjected to the same eco- 
nomic and political factors that affected the 
British market but where defendants had no 
joint manufacturing  subsidiary—neither 
they nor their American competitors could 
sell a large volume of American-made 
abrasives. 


[Different Picture Shown by Profits] 


A difficulty with the tabular comparison of 
defendants’ prices for American-made and 
British-made abrasives is that it shows 
It does 
not show respective rates of profit. If there 
are large profits included in the prices set, 
then the table shows nothing more than that 
defendants could make large profits with 
American-made goods and _ even larger 
profits with British-made goods. And this 
possibility is by no means fanciful. The 
net profits in the prices set for defendants’ 
British-made goods were at a higher than 
42% rate in 1937 [fdg. 43]. Suppose the 
unrevealed net profits in the prices set for 
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defendants’ American-made goods were 
equally high. Then defendants would still 
have had a not unattractive rate of profit 
if they had reduced prices on their American- 
made goods to the level of their prices on 
British-made goods. And if it is further 
supposed that Durex’s British subsidiary 
had not existed, presumably a respectable 
fraction of its business of millions of dollars 
a year would have gone to the Export Com- 
pany selling the same goods at the same 
prices. 


Defendants’ reference to Australia and 
New Zealand is buttressed by statistics for 
the years 1929 through 1932 * * *. During 
those years Durex subsidiaries did not 
manufacture in or ship to that area. Yet 
the exports from the Export Company to 
Australia fell from $191,000 to $61,000, and 
to New Zealand from $43,000 to $3,000. The 
argument, while not without some merit, is 
not persuasive. The Australian figures do 
not withstand close analysis. For the annual 
movements for the four years 1929-1932 are 
(in thousands of dollars) 191, 98, 35 and 61. 
The decline and revival may not be unrelated 
to the world-wide depression. In any case, 
the decline in trade with Australia from 191 
to 61 is at a markedly lower rate than the 
decline in the same years of the Export 
Company’s trade with Great Britain. There 
the fall was from $1,045,000 to $26,000 * * *, 
One can hardly maintain therefore that the 
Australian experience proves that the de- 
cline in the Export Company’s commerce 
with the United Kingdom was attributable 
not to defendants but to factors universal in 
the British Commonwealth of Nations such 
as tariffs, Empire preference measures, de- 
cline in the value of sterling, dollar short- 
ages and customer preference for British 
Commonwealth goods. 


Defendants make some other points worth 
answering. 


[Competitors Sales] 


They note that their American competi- 
tors did not succeed in selling a large vol- 
ume of American goods either to those parts 
of the British Empire where Durex had fac- 
tories or to other parts where Durex neither 
had factories nor shipped goods. And de- 
fendants say that this shows that after 1929 
the Empire markets were closed to Ameri- 
can goods. The reason that the argument 
is invalid in so far as it refers to areas where 
and times when Durex subsidiaries operated 
is that it does not prove that if that par- 
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ticular Durex competition had not existed 
the market could not have been reached by 
both the Export Company and its American 
competitors. The reason that the argument 
is invalid in so far as it refers to other areas 
is that it does not appear that American 
competitors’ abrasives were ever of as good 
quality or as much in demand as defendants’ 
abrasives, and it does not appear * * * that 
the American competitors get much less 
business from the British Commonwealth 
now than they secured in a normal pre- 
depression year. 


Next, defendants urge that they have al- 
ways preferred to sell products made in their 
American factories. They have displayed 
their preference by vigorously combatting 
restrictions on imports and foreign ex- 
change, by continuing to export several 
thousands of dollars annually to the United 
Kingdom and by making many arrange- 
ments with and licenses to their British 
factory temporary in character. Of course, 
no one doubts that if it were equally profit- 
able to get British business for factories de- 
fendants owned in America and which 
received payment in dollars and for factories 
defendants owned in Britain and which re- 
ceived payment in pounds, defendants would 
elect the former. The fact that defendants 
used their British factories therefore justifies 
an inference that under the political and eco- 
nomic conditions in the United Kingdom de- 
fendants found it less profitable to sell from 
the United States factories than from the 
United Kingdom factories. It does not, and 
nothing else in the case can, justify a finding 
of fact that if defendants had not themselves 
established joint foreign factories it would 
have been legally or economically impossible 
to sell at some profit a substantial vol- 
ume of defendants’ American-made coated 
abrasives. 


[Real Reason for Decline in Exports] 


In short this Court finds as an ultimate 
fact that defendants’ decline in exports to 
the United Kingdom is attributable less to 
import and currency restrictions of that 
nation and to the preferential treatment af- 
forded to British goods by British customers 
than to defendants’ desire to sell their 
British-made goods at a large profit rather 
than their American-made goods at a smaller 
profit and in a somewhat (but not drastically) 
reduced volume. 

The Canadian situation does not differ 
from the British in substance. * * * 
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There is not much left to this case once 
the Court has by its ultimate finding of fact 
rejected defendants’ argument that not they 
but solely foreign principalities and powers 
make it impossible to export American 
abrasives in substantial volume and at a 
profit to large parts of the British Common- 
wealth of Nations and Germany. 


[Foreign Trade Plainly Restrained] 


Prima facie there could hardly be a more 
obvious violation of §1 of the Sherman Act 
than for American manufacturers controlling 
four-fifths of the export trade of an industry 
to agree not-to ship to particular areas but 
to do their business there through jointly 
owned foreign factories. It is, in statutory 
language, a “combination . . . or conspiracy 
in restraint of trade or commerce . . . with 
foreign nations.” 


One aspect of this restraint has operated 
upon the commerce with foreign nations of 
the four manufacturing defendants and of 
the Export Company. The restraint has 
consisted in their united forbearance from 
supplying to certain areas American-made 
goods when other companies owned jointly 
by the manufacturing defendants could sup- 
ply to those same areas equivalent foreign- 
made goods. To achieve the restraint they 
have not merely established jointly owned 
foreign factories. They have also by a con- 
cert of action conformed to arrangements 
not to export from the United States to 
those areas. These arrangements have in- 
cluded the temporary or permanent deci- 
sions of the Export Company not to ship to 
areas where Durex subsidiaries could ship 
or sell more profitably; the formal agree- 
ment from May 1929 through October 1948 
of each of the American manufacturing de- 
fendants not to export except through the 
Export Company; and the practice of all of 
these manufacturing defendants since that 
date to refrain from making individual ex- 
ports, with the minor exception of a few 
exports by Minnesota to foreign plants of 
American companies. Such a concert con- 
stituted a conspiracy within the intendment 
of §1 of the Sherman Act. United States v. 
Paramount Pictures, 334 U. S. 131, 142. 


[Exporting by Competitors Not Considered] 

Another aspect of this restraint has oper- 
ated upon the commerce with foreign na- 
tions of defendants’ American competitors 
in the coated abrasives industry. The re- 
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straint has consisted in the effect of defend- 
ants’ jointly owned foreign factories’ 
precluding their American competitors from 
receiving business they might otherwise 
have received from the markets served by 
these jointly owned foreign factories. It 
may be that the American competitors 
would not have received all or most of the 
business of these subsidiaries. The competi- 
ters might not have got the business because 
they may have made inferior products or 
may have been less aggressive merchants. 
The business, if it had not gone to Durex 
subsidiaries, might have gone in whole or in 
large part to the Export Company. But 
such speculation is unnecessary. When a 
dominant group of American manufacturers 
in a particular industry combine to establish 
manufacturing plants in a foreign area to 
which the evidence shows that it is legally, 
politically and economically possible for 
some American enterprises to export prod- 
ucts in reasonable volume, then it is not 
necessary in an injunction suit brought by 
the Government to show that particular 
American competitive enterprises could have 
exported profitably to that area. The show- 
ing of the combination together with the 
showing of the possibility of profitable 
American exports in reasonable volume 
proves a violation of § 1 of the Sherman Act. 
Cf. United States v. United States Alkali Ex- 
port Ass’n., 86 F. Supp. 59, 70, 76 (S. D. 
N. Y.). (Out of abundance of caution, it 
should be added that this does not mean that 
an American competitor could recover dam- 
ages from one of the defendants in the 
absence of proof that that particular com- 
petitor was injured. Momand v. Universal 
Film Exchanges, 1st Cir., 172 F. 2d 37.) 


It is no excuse for the violations of the 
Sherman Act that supplying foreign cus- 
tomers from foreign factories is more profit- 
able and in that sense is, as defendants 
argue, “in the interest of American enter- 
prise” [Def. Rep. Br. 31]. Financial advan- 
tage is a legitimate consideration for an 
individual non-monopolistic enterprise. It 
is irrelevant where the action is taken by a 
combination and the effect, while it may 


redound to the advantage of American 


finance, restricts American commerce. For 
Congress in the Sherman Act has con- 
demned whatever unreasonably restrains 
American commerce regardless of how it fat- 
tens profits of certain stockholders. Con- 
gress has preferred to protect American 
competitors, consumers and workmen. 
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Nor is it any excuse that the use of for- 
eign factories has increased the movement 
of raw materials from American to foreign 
shores. We may disregard the point that 
the books are not in balance when raw 
materials actually transported are set off 
against finished products potentially trans- 
ported. It is more significant that Congress 
has not said you may choke commerce here 
if you nourish it there. 

Nor is it any excuse that * * * in many 
markets, South American, for example, de- 
fendants have been expanding their export 
business and that in almost all markets 
defendants’ American competitors have been 
getting a constantly larger share of the 
available business. What defendants are 
charged with is restraining not eliminating 
export trade. If defendants had never 
joined to operate factories abroad, both their 
and possibly their competitors’ export trade 
would have been considerably greater. 


[Individually Owned Plants Distinguished] 


Nor is it any excuse that American export 
trade might have been equally adversely 
affected if there had been—or if there should 
now be—established plants in Great Britain, 
Canada and Germany by one or more of the 
manufacturing defendants acting independ- 
ently. Such supposititious individual action 
would, it is true, be a restraint upon Ameri- 
can commerce with foreign nations. But 
such a restraint would not be the result of 
a combination or conspiracy. Hence it 
would not run afoul of §1 of the Sherman 
Act. Nor would it, so far as now appears, 
have the purpose or effect of promoting one 
company’s monopoly in violation of §2 of 
the Sherman Act, Indeed the decree to be 
entered in this case will expressly contem- 
plate allowing just such individual operation 
of foreign factories. For nothing in this 
opinion can properly be read as a prohibition 
against an American manufacturer seeking 
to make larger profits through the mere 
ownership and operation of a branch factory 
abroad which is not conducted as part of a 
combination, conspiracy or monopoly. 


[No Protection from Webb-Pomerene Act] 


Exculpation is also sought under the terms 
of the Webb-Pomerene Act, Act of April 


[1 In the original opinion, prior to amendment 
on September 20, 1950, the preceding two sen- 
tences read: ‘‘But there is another facet of 
this case as a whole which should not escape 
mention and which the Government might have 
tested by a motion for summary judgment. 
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TOMAOT8 Scr 50940" Stat O16 153 Us Se 
§ 61-65. This is no cover for defendants’ 
conduct. The statute is by its first section 
limited to that sort of “export trade” which 
consists of “commerce in goods ex- 
ported ... from the United States . . . to 
any foreign nation.” As the House Com- 
mittee on the Judiciary stated, “The object 
of this bill is to aid and encourage our 
manufacturers and producers to extend our 
foreign trade.” To use American capital, 
no matter how profitably, to extend the ex- 
clusively internal trade of a foreign country 
may contract but is unlikely to extend our 
foreign trade. Nothing in the statute, nor 
in its legislative history, nor in the penumbra 
of its policy justifies or has any bearing upon 
the right of defendants to join in establish- 
ing and financing factories in foreign lands. 
Export of capital is not export trade. 


[Possibility of Restraint in Domestic 
Commerce] 


* * * But there is another facet of this 
case as a whole which should not escape 
mention and which the Government might 
test by presenting a purely formal, and 
therefore permissible, [See F. R. C. P. 
15(b)] amendment to Count 2 of its com- 
plaint. The Government might formalize a 
charge that this same conduct of defendants 
constitutes a violation of that clause in sec- 
tion 1 of the Sherman Act governing com- 
binations in restraint of “commerce among 
the several States.”1 It may very well be 
that even though there is an economic or 
political barrier which entirely precludes 
American exports to a foreign country a 
combination of dominant American manu- 
facturers to establish joint factories for the 
sole purpose of serving the internal com- 
merce of that country is a per se violation 
of this other clause of the Sherman Act. 
The intimate association of the principal 
American producers in day-to-day manufac- 
turing operations, their exchange of patent 
licenses and industrial know-how, and their 
common experience in marketing and fixing 
prices may inevitably reduce their zeal for 
competition iter sese in the American 
market. And unlike a combination of pro- 
ducers to unite in exporting to foreign coun- 


Count 1 of the complaint charges that this 
same conduct of defendants constitutes a vio- 
lation of that clause in section 1 of the Sher- 
man Act governing combinations in restraint 
of ‘commerce among the several States.’ ’’] 
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tries, a combination of producers to unite 
in manufacturing in foreign countries has 
not the benefit of the statutory immunity of 
the Webb-Pomerene or any other Act of 
Congress. It may, therefore, be subject to 
condemnation regardless of the reasonable- 
ness of the manufacturers’ conduct in the 
foreign countries. In this aspect the reason- 
ableness of the foreign conduct would, like 
the reasonableness of domestic price-fixing, 
be irrelevant, United States v. Trenton Pot- 
teries, 273 U. S. 392. See United States v. 
Aluminum Co. of America, 2d Cir., 148 F. 2d 
416, 427-428. Joint foreign factories like joint 
domestic price-fixing would be invalid per se 
because they eliminate or restrain competi- 
tion in the American domestic market. 
That suppression of domestic competition is 
in each case the fundamental evil, and the 
good or evil nature of the immediate mani- 
festations of the producers’ joint action is a 
superficial consideration. Ethyl Gasoline 
Corp. v. United States, 309 U. S. 436, 438; 
United States v. General Dyestuff Corp., 57 F. 
Supp. 642, 647 (S. D. N. Y.). 


If this reasoning be correct, then the same 
logic would condemn defendants’ conduct 
in using their factories in England, Canada 
and Germany to supply temporarily or per- 
manently consumers in Australia, New Zea- 
land, parts of the British Empire, European 
countries or other areas. Even if these areas 
were economically or politically, perma- 
nently or temporarily closed to exports from 
America, defendants could not combine to 
supply them from foreign factories because 
their close alliance in these unexempted 
undertakings would inevitably bring them 
so close as unreasonably to restrain competi- 
tion between themselves in the American 
home market. However, this point need not 
be decided at this juncture in this case if this 
Court is correct in its main rulings that 
because of their restraint on commerce with 
foreign nations it was unlawful to establish 
the joint factories and that the joint owner- 
ship must be terminated by decree in this 
case. 


[Patent Pool Illegal Because of Purpose] 


In view of the conclusion that defendants 
violated §1 of the Sherman Act in their 
establishment of Durex and its manufactur- 
ing subsidiaries in England, Canada and 
Germany there is no occasion to consider 
any possible violation of § 2 of the Sherman 
Act by Durex or its subsidiaries. Nor is 
there need to devote much space to the prob- 
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lems raised by the main patent agreement 
creating for Durex a pool of the defendant 
manufacturers’ foreign patents and by the 
subsequent subsidiary agreements. In their 
brief (p. 87) defendants admit that “This 
patent pool was created at the time Durex 
was formed to own and operate coated abra- 
sive plants . . . The patent agreement was 
an integral part of the plan of the nine 
domestic producers to build a British plant.” 
Since the patent pool was avowedly ancillary 
to a plan which this Court finds to be a for- 
bidden restraint of trade, the main and sub- 
sidiary patent agreements are invalid im toto. 
Hartford-Empire Co. v. United States, 323 
U. S. 386; United States v. National Lead Co., 
332 U. S. 319, 328; United States v. Line Mate- 
TialiCoyn 333k Sees: 


The Government contends that this Court 
should decree the termination of the Ameri- 
can abrasives manufacturers’ joint control 
not only of Durex and its foreign manufac- 
turing and other subsidiaries but also of the 
Export Company organized under the 
Webb-Pomerene Act. 


[Dissolution of Export Company Unnecessary} 


There is no doubt that in so far as the 
Export Company by transferring business 
to Durex’s subsidiaries or authorizing them 
to act as its agent for the manufacture and 
sale of goods restrained the competition of 
American competitors its action fell under 
the same condemnation as the actions of the 
Durex and its subsidiaries. Organization 
under the Webb-Pomerene Act does not 
give a corporation immunity from liability 
for its participation in other corporations” 
restraint of the export trade of their com- 
petitors. §2 of the Webb-Pomerene Act, 
Act of April 10, 1918, c. 50, 40 Stat. 516, 517, 
15 U.S. C. § 62. Cf. United States v. Borden 
Co., 308 U. S. 188, 204-205; Allen Bradley Co. 
v. Union, 325 U. S. 797, 809. But for such 
participation an adequate remedy against the 
Export Company is furnished by injunction. 
There is no more need to dissolve the Ex- 
port Company than to dissolve Minnesota, 
Carborundum, Behr-Manning or Armour. 


However, the Government’s position is 
that wholly apart from the conspiracy with 
Durex and its subsidiaries, the manufactur- 
ing defendants and their Export Company 
by the terms of and their performance under 
their Export Agreement violated both §1 
and § 2 of the Sherman Act. It is the Gov- 
ernment’s view that it is unlawful for four- 
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fifths of the American export trade to 
combine to export exclusively through one 
corporation, not available to others and from 
which they cannot withdraw at will, and for 
that corporation to fix the quotas within 
which and prices at which it will buy from 
its members and the prices at which foreign 
distributors sell its members’ products, to 
require its distributors to refrain from han- 
dling abrasives made by foreign (or before 
1947 by foreign and domestic) distributors, 
and to charge higher prices to American ex- 
porters than to foreign distributors. 

If the Government’s contentions are 
sound, they must rest on the basis that these 
terms of the Export Agreement and the 
conduct which they expressly prescribe are 
what are now called per se violations of the 
Sherman Act. For there is no other evi- 
dence for finding as a fact that defendants 
designed or used the Agreement or the 
Export Company with the purpose or effect 
of monopolizing commerce in violation of 
§ 2, or (except in its aspect as a support to 
the program of Durex and Durex subsidi- 
aries) restraining commerce in violation of § 1. 


[Export Plan Not Illegal] 


Now it may very well be that every suc- 
cessful export company does inevitably 
affect adversely the foreign commerce of 
those not in the joint enterprise and does 
bring the members of the enterprise so 
closely together as to affect adversely the 
members’ competition in domestic com- 
merce. Thus every export company may be 
a restraint. But if there are only these 
inevitable consequences an export associa- 
tion is not an unlawful restraint. The 
Webb-Pomerene Act is an expression of 
Congressional will that such a restraint shall 
be permitted. And the courts are required 
to give as ungrudging support to the policy 
of the Webb-Pomerene as to the policy of 
the Sherman Act. Statutory eclecticism is 
not a proper judicial function. 


Yet it is said that the arrangement at bar 
goes far beyond an ordinary Webb-Pomerene 
corporation. But surely the 1918 Congres- 
sional policy of promoting export corpora- 
tions contemplated many of the features at 
which the 1950 Department of Justice looks 
askance. The recruitment of four-fifths of 
an industry. into one export unit was fore- 
seen by Congress, 53 Cong. Rec. 13538; 55 
Cong. Rec. 3583-3584. The assignment of 
stock in an export association according to 
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quotas, if not foreseen, has at least been 
silently acquiesced in. Federal Trade Com- 
mission Annual Report for 1939 at p. 149; 
TNEC Mono. No. 6, pp. 141, 288. There 
may have been no similar Congressional 
prevision or approval of the firm commit- 
ments of members to use the unit as their 
exclusive foreign outlet, the refusal of the 
unit to handle the exports of American com- 
petitors, the determination of what quotas 
and at what prices each member should sup- 
ply products to the unit, the fixing of the 
re-sale prices at which the unit’s foreign 
distributors should sell and the limitation 
of distributors to handling products of the 
members. Nonetheless, these are all such 
normal features of any joint enterprise and 
usually so essential to its stability and to 
preventing its members from taking indi- 
vidual selfish advantage of the knowledge 
and opportunities that have come to them 
as a group that, absent special circumstances 
revealing their unfairness or oppressive 
character in a particular setting, they are 
not outside the license granted by the Webb- 
Pomerene Act. 

There are, however, * * * aspects of 
the Export Agreement and export practices 
of defendants which deserve some special 
comment. 


[Exclusive Agency Illegal in Context] 


The manufacturers’ agreement to export 
only through the Export Company, while it 
would have been and will be lawful when 
standing in isolation, was unlawful when it 
was used in conjunction with the program 
whereby the Export Company chose not to 
export to areas where Durex and its sub- 
sidiaries could supply foreign-made abra- 
sives at a greater profit. United States v. 
United States Alkali Export Assn., 86 F. 
Supp. 59, 77 (S. D. N. Y.); In the Matter 
of Pacific Forest Industries, 40 F. T. C. 
(where though the face of the recommenda- 
tions of the F. T. C. does not so disclose, the 
facts demonstrated that the members of the 
export association combined their agreement 
not to export individually with a further 
agreement not to sell to domestic exporting 
companies. ) 

The manufacturers’ agreement not to 
withdraw from the group or at least not to 
export independently at any time before 
1966 was and is unlawful because the pe- 
riod is unreasonably long and cannot be 
supported as a device necessary to achieve 


{ 62,687 


64,010 


Court Decisions 


Number 198—88 
9-29-50 


Sterling Drug, Inc. v. Benatar 


stability. The provision must be replaced 
by a reasonable withdrawal allowance. Tak- 
ing into account the length of time the 
Export Company has already functioned and 
the changed situation which the decree in 
this case will effectuate, this Court deter- 
mines that hereafter a reasonable provision 
would be one which allowed a member to 
withdraw within 2 years of the effective 
date of the decree of this Court or at any 
time thereafter upon giving 1 year’s written 
notice. 

kK OX 

Purged of their connection with Durex, 
Durex subsidiaries and the whole Durex pro- 
gram and of the unreasonable provisions 
regarding withdrawal from the Export 
Agreement and regarding price discrimina- 
tion, the Export Agreement and the Export 


Company will not be in violation of the 
Sherman Act. To invalidate the Agreement 
in toto and to dissolve the Export Company 
would be not to prevent a future, or dis- 
sipate the consequences of a past, violation 
of law but to punish an offender. It would 
in effect confiscate defendant’s far-flung and 
legitimately acquired export business in 
Latin America and elsewhere. It would 
sacrifice the good will and other values built 
up in those areas for the trade name DUREX 
and for other marks and registrations. And 
it would destroy an organization which has 
in large measure realized the expectations 
which dictated the passage of the Webb- 
Pomerene Act. 

Decree for plaintiff in accordance with this 
opinion. 


[1 62,688] Sterling Drug, Inc. v. Morris V. Benatar. 


In the District Court of Appeals of California for the First District, Division 2. Civil 
No. 14198. September 14, 1950. 99 A. C. A. 459. 


Appeal from a judgment of the Superior Court of the City and County of San Fran- 


cisco. THoMAs M. Forey, Judge. Affirmed. 


California Fair Trade Act 


Fair Trade Acts—Exempted Classes of Goods—War Surplus Commodities.—War 
surplus materials do not constitute a class of commodities exempted from operation of a 
state fair trade statute unless specifically named as an exempted class. Although such 
commodities may be treated differently for certain other statutory purposes, they will 
not be treated differently for fair trade purposes if that statute has not been changed 
after the legislators became aware of that class. War surplus materials, even when 
packaged differently from the same products received in ordinary channels of distribution, 
are within the statute when the packages still carry the trade-mark which is claimed 
to be protected by the law. 


See the State Laws annotations, Vol. 2, J 8064.60; Resale Price Maintenance Com- 
mentary, Vol. 2, J 7154. 


Fair Trade Acts—Exempted Saies—Closing Out Line of Merchandise.—The govern- 
ment’s sale of certain materials as war surplus may be considered a closing-out sale by 
the government, but the goods do not necessarily retain that character when resold by 
the purchaser. The law is not concerned with the method by which the fair-traded items 
were acquired by the retailer. The exemption given by fair trade statutes to goods sold 
in a closing-out sale may be claimed by a retailer only when it is the intention to close 
out that line of merchandise and no longer sell it in his store. 


See the State Laws annotations, Vol. 2, J 8064; Resale Price Maintenance Commentary, 
Vol. 2, 7278. 


Fair Trade Contracts—Enforcement—Prerequisites for Punitive Damages.—Although 
as a rule the punitive damages recovered from a violator of fair-trade contracts must 
be based upon actual damages, punitive damages may nevertheless be recovered when 
the amount of actual ‘damages cannot be easily ascertained. When it is quite evident 
that damage really was sustained as the result of “willful violation of a price schedule, 
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$200 punitive damages were held not unreasonable even when only $1 was awarded as 


nominal compensatory damages. 


See the State Laws annotations, Vol. 2, § 8064; Resale Price Maintenance Commentary, 


Vol. 2; { 7364: 


For the plaintiff: Landels & Weigel, by Stanley A. Weigel. 


For the defendant: Noal R. Gray. 


Affirming a decision of the Superior Court, reported at 1948-1949 Trapr CASES J 62,304. 


Nourse, P. J.: [In full text except for 
omissions indicated by asterisks.| This is an 
appeal by defendant from a final judgment 
and decree of permanent injunction under 
the Fair Trade Act (Bus. & Prof. Code, 
div. 7, pt. 2, ch. 3), certain orders modifying 
findings and judgment and denying modifi- 
cation in other respects and from the judg- 
ment as modified. * * * 


[Army Surplus Sold as “Close-Out”] 


The complaint alleges in effect that de- 
fendants (sued under several fictitious 
names) with knowledge of the fair trade 
agreements signed and maintained between 
plaintiff's predecessors and a great number 
of California retail dealers but rejected by 
defendants, and despite plaintiff's repeated 
protests, sell commodities the subject of 
these contracts and identified by trade 
marks, brands or names belonging to plain- 
tiff, among others Dr. Lyon’s Tooth 
Powder, at prices substantially less than the 
prices stipulated in said contracts; that 
defendants purchased huge stocks of one 
or more of these commodities with the plan 
of selling them at cut-rate prices under the 
pretense of “close-out” sales; that they plan 
to continue such price cutting, and, as a 
second cause of action, that defendants 
committed acts of unfair competition by 
advertising and selling Dr. Lyon’s Tooth 
Powder below the minimum price stipulated 
in said contract; that the conduct of defend- 
ants described in both causes of action was 
oppressive and malicious and intended to 
injure plaintiff and damage its business, 
with prayer for a permanent injunction, 
temporary restraining order and preliminary 
injunction and compensatory and exemplary 
damages. 

The case was decided below on stipula- 
tion sa * Ye 

The court found in all respects in accord- 
ance with the complaint * * *. It issued 
a permanent injunction against cut-rate 
selling, etc., by defendant of any of the 
stated commodities distributed by plaintiff 


Trade Regulation Reports 


except where all reference to trade marks, 
brands, etc., showing derivation from plain- 
tiff were omitted or under circumstances 
bringing the transaction under one of the 
three exceptions of section 16902, subdivi- 
sion (b) of the Business and Professions 
Code and granted plaintiff $1.00 as nominal 
damages, $200 as exemplary damages and 
costs. 


[Goods Claimed to Be Exempted Class] 


Appellant’s main argument is that the 
sales in dispute related only to war surplus 
property purchased by appellant indirectly 
from the War Assets Administration and 
that such property is not subject to the 
California Fair Trade Act. This argument 
is not based on any express exemption in 
the statute but on contentions that war sur- 
plus goods are a kind of commodity separate 
and distinct from regular merchandise and 
unknown in the year 1941 when the Fair 
Trade Act was added to the Business and 
Professions Code and that the Legislature 
would not have made the act applicable to 
war surplus goods had they existed at the 
time because the application would seriously 
hamper the sale of these goods by the 
United States government and would be 
detrimental to the general public both as 
taxpayer and as consumer. * * * 


The contentions are without merit. Even 
if it were accepted that war surplus goods 
form a separate species of the genus “com- 
modities” which are the subject of the act 
and that that species was unknown at the 
time when the act became law, such would 
not exclude the applicability of the act. 
“Where a statute deals with a genus, and 
the thing which afterward comes into ex- 
istence is a species thereof, the language of 
the statute will generally be extended to the 
new species, although it was not known 
and could not have been contemplated by 
the legislature when the act was passed; 
* * * The exceptions to the prohibition 
of cut-rate selling contained in section 
16902, subdivision (b), do not include any 
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exception relating to the manner in which 
the seller acquired them. * * * In this 
respect the well settled principle may be 
mentioned “that when the legislature has 
made exceptions to a general rule it must 
be deemed to have included in its excep- 
tions all that it intended to except.” (Roths- 
child v. Superior Court, 109 Cal. App. 345, 
348 [293 P. 106].) 
x OK Ox 


[No Intent to Close Out Line] 


Appellant further maintains that its sales 
of war surplus material below fair trade 
prices were “close out sales’ as exempted 
in section 16902, subdivision (b) (1), Busi- 
ness and Professions Code, arguing that 
the government sales of war surplus goods 
were “close out sales” and that its sales of 
goods indirectly acquired from the govern- 
ment retained the same character. The 
provision referred to permits deviation from 
fair trade prices: “(1) in closing out the 
owner’s stock for the purpose of discontin- 
uing delivering any such commodity.” It 
does not give a general exemption from 
fair trade prices for goods bought at a 
close out sale independent from the circum- 
stance whether the reseller himself also 
intends to discontinue delivering any such 
commodity. It seems very doubtful whether 
a merchant who, like appellant, bought large 
quantities of a war surplus commodity for 
the express purpose of selling them below 
fair trade price, can be said to be “closing 
out the owner’s stock,” even if he does not 
intend to further carry the same commodity. 
(See National Distillers Products Corp. v. 
Louis Greenwalds Liquors, U. S. D. C. Colo. 
1939, CCH TRADE REGULATION Reports 8th 
ed. vol. 3 25,352). But appellant intended 
to continue selling Dr. Lyon’s Tooth Pow- 
der, also after his war surplus lot would 
be exhausted. It is undisputed that appel- 
lant at the same time at which he adver- 
tised and sold the war surplus Dr. Lyon’s 
Tooth Powder, also had for sale Dr. Lyon’s 
Tooth Powder in containers of the same 
size, bought through the regular channels 
and that he intended to continue carrying 
this regular commodity. The court found 
that there were some differences between 
the packaging and cans of the war surplus 
and the regular supply but that trade mark, 
brand and name, quantity, quality and all 
other characteristics of the two supplies 
were the same, and that all differences were 
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due to shortages of material and production 
problems which since World War II caused 
variations in the cans, whether war surplus 
or not. It cannot be said that such small 
differences caused the regular supply not 
to be “any such commodity” as the war 
surplus supply and the court was justified 
in finding in accordance with the plaintiff's 
allegation that appellant did not have any 
intention of closing out its stock for the 
purpose of discontinuing delivery. To hold 
otherwise would undermine the purpose of 
the statute. 
k * Ox 


Appellant also claims that exemplary 
damages must be based on actual damages 
and that where only $1.00 nominal damages 
were allowed no punitive damages or at 
least no punitive damages disproportionate 
to that $1.00 could be granted. It is true 
that exemplary damages are generally not 
recoverable in the absence of a showing of 
actual damages, but upon the question 
whether the money extent of the actual 
damages must be found to permit a finding 
of punitive damages there is a hopeless 
conflict in the decisions (Clark v. McClurg, 
215 .Cal, 279; 282. (9 Pa 2d) 505381 Aya 
908]; 15 Am. Jur. 707; 25 C. J. S. 714) and 
also upon the related question whether an 
award of nominal damages will support 
punitive damages (15 Am. Jur. 707-708; 25 
C. J. S. 715; annotations 33 A. L. R. 400 
et seg.; 81 A. L. R. 917). Nominal damages 
are not only recovered where no actual 
damage resulted from an ascertained vio- 
lation of right but also where actual dam- 
ages have been sustained, the extent of 
which cannot be determined. (Gray uv. 
Craig, 127 Cal. App. 374, 378 [15 P. 2d 762, 
16 P. 2d 798].) The granting of exemplary 
damages in cases of the latter kind is not 
inconsistent with the rule that actual dam- 
age is a necessary predicate of punitive 
damages (15 Am. Jur. 708). 


[Basis for Punitive Damages] 


Clearly the case before us is of the latter 
kind. The court found to be true the alle- 
gations of paragraph XI of the complaint 
which recite among other things that the 
result of defendants’ conduct “has been and 
will continue to be, great and irreparable 
damage to plaintiff’s business and the good- 
will pertaining thereto and to the said trade 
marks, brands and names” and also that 
“i]t would be extremely difficult to ascer- 
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tain the amount of compensation which will 
afford adequate relief to plaintiff for the 
damage which, as herein alleged, is result- 
ing and will continue to result from said 
scheme, plan and acts of defendants.” Even 
without the support of the stipulations men- 
tioned before the truth of the allegations 
with respect to the damage caused by de- 
fendant’s cut-rate sale of large quantities 
of plaintiff’s fair trade goods is obvious. 
The question in this case therefore is not 
whether punitive damages can be recovered 
where no actual damage was suffered, but 
whether such punitive damages are recover- 
able when actual damage has been sustained 
and that fact found but the extent of the 
damage not determined because of the diff- 
culty in ascertaining it. 

Although, as stated, there is a split in 
the authorities on this point we answer the 
question in the affirmative. In so doing 
we follow what according to 15 American 
Jurisprudence 708, supra, is the weight of 
authority and what we think is the better 
reasoning. The reason given for the rule 
that punitive damages are not recoverable 
in the absence of actual damage is that 
they are mere incidents to the cause of 
action and never constitute the basis thereof 
(Clark v. McClurg, supra; 15 Am. Jur. 706). 
Where there is an invasion of legal right 
and actual damages the amount of which 
cannot be ascertained but which entitles 
plaintiff to a nominal recovery there appears 
to be a sufficient basis for an action inde- 
pendent of the exemplary damages. The 
recent decision of our Supreme Court in 
Finney v. Lockhart, *35 Cal. 2d 161 [217 P. 
2d 19], though not directly in point because 
specifically concerned with damages for 
defamation per se where general damages 
are presumed, points in the same direction. 
Among the authorities there cited with 
respect to the relation of actual and punitive 
damages is State v. Shain, 341 Mo. 733 [108 
S. W. 2d 351] not a defamation case but 
an action for damages because of the mali- 
cious failure to give a proper service letter 
to a workman on his discharge, for which 
a judgment of $1.00 actual damages and 
$4,000 punitive damages is upheld, the court 
stating that punitive damages may be as- 
sessed though the actual damages recovered 
are only nominal or not ascertained and 
that there is no fixed relation between the 
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amount of actual and of punitive damages, 
which serve different purposes. It is pointed 
out that the actual damages assessed do 
not furnish a guide for the amount of puni- 
tive damages recoverable especially where 
the amount of $1.00 actual damages is only 
found because of the inability to prove the 
amount of damages actually suffered. In 
the opinion in the Finney case itself it is 
stated that the fact that the jury awarded 
only nominal damages in the compensatory 
class does not necessarily imply a finding 
that no more actual damage was sustained. 
CP. 164.) It is further held that the rule 
that the exemplary should bear a reasonable 
relation to the actual damages is only for 
the purpose of guarding against excess, that 
there is no fixed proportion which is proper 
between the two classes of damages, and 
that with respect to punitive damages as 
well as actual damages the appellate court 
can only declare an award excessive when 
the amount at first blush suggests passion 
or prejudice. The award in our case of 
$1.00 nominal damages and $200 punitive 
damages for the continued illegal cut-rate 
selling of large quantities of goods does 
not convey any such suggestion. It seems 
an expedient and just way of overcoming 
the difficulty of finding the exact extent 
of the actual damage in a case where ex- 
emplary damages are recoverable. 


[Injunction Covering Other Commodities] 


Appellant contends that the injunction 
granted is too broad in scope because it 
deprives appellant of the right to sell below 
fair trade prices also in the situation ex- 
cepted in section 16902 of the Business and 
Professions Code and because it lists 23 
articles of plaintiff's fair trade commodities 
which appellant is enjoined from selling at 
less than listed price whereas it was proved 
with respect to only one of these commodi- 
ties that appellant actually so sold it. * * * 
The general rule in this respect is that when 
one has been found to have committed acts 
in violation of a law he may be restrained 
from committing other related unlawful 
acts. * * * In this case there can be no 
doubt of the similarity of the acts enjoined 
and the existence of a threat of violation as 
to all. Appellant refused to stop selling 
below listed price, giving as its reason an 
assumed and unfounded rule of law that 


ee EE EE EEIEEEEE IISIIEIIIESIE SEEDS 


35 A.C, 182. 


1 Advance Report Citation: 
S5rAV Ca 185: 
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war surplus goods were exempt from the 
Fair Trade Act. There was as much danger 
that appellant would next apply its theory 
to another of respondent’s commodities as 
to the same one. Undue restrictions of the 
injunction would invite multiplicity of suits, 
the prevention of which is one of the statu- 
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tory purposes of the injunction (Code Civ 
Proc., § 526, first par. subd 6). * * * 
[A firmed] 
The judgment is affirmed. 
GOODELL, J. and Doortne, J., concurred. 


[| 62,689] Merrimac Hat Corp. v. The Crown Overall Mfg. Co. and Excello Shirts, 


Inc. 


In the United States District Court for the Southern District of New York. Civ. 


50-559. April 18, 1950. 


Sherman Antitrust Act 


Trade-Marks—Lawful Scope—Registration and Assertion of Exclusive Right to Use 
Not Unlawful.—The registration of trade-marks and the claim of exclusive right to the 


use of such trade-marks do not constitute a violation of the Sherman Act. 


Such acts do 


not have a tendency to destroy competition or create a monopoly in an unlawful manner. 
See the Sherman Act annotations, Vol. 1, f 1270.101. 
For the plaintiff: Harry Price, New York, N. Y. 
For the defendants: Jaffin, Schneider, Kimmel, Galpier; and Klein, Alexander & 


Cooper, both of New York, N. Y. 


Memorandum 


SAMUEL H. KaurMan, D. J.: [Jn full 
text except for omissions indicated by aster- 
isks.] Defendant Crown Overall Manufac- 
turing Co. moves to dismiss the amended 
complaint on the grounds that it fails to 
state a claim upon which relief can be 
granted and that the court lacks jurisdiction 
of the subject matter or, in the exercise of 
its discretion, should not entertain it. 


The amended complaint purports to set 
forth three causes of action. The first 
alleges that plaintiff has been manufacturing 
hats and hat bodies since 1856 and, in con- 
nection therewith, has used certain trade- 
marks, which consist in part of the word 
“excello” and the representation of a crown; 
that defendants are the owners of certain 
trademark registrations which allegedly 
cover the words “crown” and excello” and 
the representation of a crown; that ‘“De- 
fendants are claiming and alleging likelihood 
of confusion with others including plaintiff 
using said words or terms and are further 


threatening and filing suit against those 
employing such words and expressions as 
exemplified by” plaintiff's marks; * * *, 


The third cause of action is alleged to 
arise under the Sherman and Clayton Acts 
and prays for judgment “declaring that 
defendants have jointly and severally built 
up a monopoly contrary to law in intrastate 
and interstate commerce in common and 
descriptive terms and phrases in the cloth- 
ing field in violation of the Clayton and 
Sherman Acts, causing injury and damage 
to Plaintiff, and restraining further contin- 
uance of said monopoly.” The asserted 
violation of the Acts is based solely upon 
defendants’ registration of their marks and 
their claim of exclusive right thereto. No 
specific injuries are alleged. 


These acts do not tend unlawfully to 
destroy competition or to create a monopoly 
and do not constitute violations of the Sher- 
man Act. Specific overt acts must be 
pleaded as well as some specific injury to 
plaintiff's property. 


{| 62,689 
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[] 62,690] Opinion of the Attorney General of Kentucky. 
Addressed to Mr. Hay E. Garrison by A. E. Funk, Attorney General, W. Owen 
Keller, Assistant Attorney General. September 18, 1950. 
Kentucky Fair Trade Act 


Fair Trade Actions—Public Prosecution—Suits Not Instituted by Attorney General.— 
In Kentucky, the state attorney general’s office does not institute actions upon violation 
of fair trade laws. 


See the State Laws annotations, Vol. 2, J 8304; Resale Price Maintenance Commentary, 


Vol. 2, 7370. 


With regard to fair trade violations in 
your city and Elkton, would advise that this 
is a matter to take up with your County At- 


torney who will advise you as to any prose- 
cution that may become necessary. This 
office cannot originate criminal actions. 


. a 62,691] Bergen County Pharmaceutical Ass’n v. Samuel Barden, trading as Lloyd’s 
ut Kate. 


In the Superior Court of New Jersey, Chancery Division, Bergen County. No. 
C-2038-49. September 14, 1950. 


New Jersey Fair Trade Act 


Fair Trade Violations—Who May Institute Suit—Association of Dealers Not Proper 
Plaintiff—Under the New Jersey Fair Trade Act a complaint against a violator of a fair 
trade contract may be brought by any person who is a producer, distributor, or retailer 
not selling at less than the established price. An association which does not sell, even 
though it is composed of dealers in fair trade products, therefore has no standing as a 


proper party plaintiff in an action based on such a violation. 
See the State Laws annotations, Vol. 2, J 8564.30; Resale Price Maintenance Com- 


mentary, Vol. 2, { 7361. 


For the plaintiff: Joseph H. Stamler (Lorentz & Stamler, Newark, N. J.). 
For the defendant: Louis A. Mounier, Jr., Hackensack, N. J. 


Freunp, J. S. C.: [In full text, except for 
omissions indicated by asterisks] The plain- 
tiff, a corporation not for pecuniary profit, 
brings this suit under the Fair Trade Act, 
R. S. 56:4-3 et seq., to restrain the defendant, 
the operator of a retail cut-rate pharmacy, 
from selling certain products below the 
price established by the manufacturer. The 
defendant has moved to dismiss the com- 
plaint on a single point, namely, the right 
of the plaintiff to maintain the suit. 


[Plaintiff's Association of Dealers] 


The complaint alleges that the plaintiff is 
incorporated under the laws of the State of 
New Jersey as a corporation not for pecu- 
niary profit, that its membership is composed 
of retail pharmacists and druggists who are 
engaged in the operation and maintenance 
of retail pharmacies and drugstores in and 
about Bergen County in this state; that the 
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members of the plaintiff corporation are 
engaged in direct competition with the de- 
fendant; that certain manufacturers of trade- 
marked articles have entered into contracts 
with retailers in accordance with the provi- 
tions of the Fair Trade Act; that the de- 
fendant has engaged in unfair competition 
with members of the plaintiff corporation 
by reason of the sale of the products de- 
scribed in the complaint below the stipulated 
minimum resale prices. Conceding for the 
purposes of the motion the violation alleged 
by the plaintiff, the sole question is the 


right of the plaintiff to prosecute the action. 
a he be 


* * * [T]he duties and obligations of 
the parties are to be found within the frame- 
work of the statute, which very clearly 
specifies at whose instance a suit for viola- 
tion of the statute is actionable. Thus, R. S. 
56:4-6 provides “unfair competition 
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is actionable at the suit of the producer or 
distributor of such commodity or at the 
suit of any retailer selling such commodity 
at not less than the price stipulated in any 
contract entered into pursuant to the pro- 
visions of section 56:4-5 of this Title.” 
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maintenance of the action. As a corporate 
entity, it is distinct from the members who 
compose it. Moreover, not every retailer 
may maintain an action, but only a “re- 
tailer selling such commodity at not less 
than the price stipulated in any contract 


entered into pursuant to the provisions of 
section 56:4-5 of this Title.” To invoke 
the injunctive process afforded by the Act, 
one must come within the class who may 
institute suit. * * * 


[Not Proper Party to Complain] 


The plaintiff is not a “producer or dis- 
tributor of such commodity or ... any 
retailer selling such commodity ...” The 
fact that it is an association comprised of 


retailers does not give it status for the The complaint will be dismissed. 


[f 62,692] W.R. McCain v. Socony-Vacuum Oil Co., Inc., et al. 


In the District Court of the United States for the Southern Division of the Western 
District of Missouri. No. 422. May 27, 1950. 


Sherman Antitrust Act 


Private Damage Suits—Separability of Issues of Liability and of Damages—Prima 
Facie Effect of Judgment in Previous Government Suit—When an action is brought by 
a private party for damages claimed to have been sustained through activities of defendant 
found in a previous government action to violate the antitrust laws, a judge in the exercise 
of his discretion holds that the issue of liability is not separate from the issue of damages, 
when the plaintiff has alleged actual injury from the violative conduct, and refuses to grant 
a separate trial for each of the issues where there would be a useless consumption of time 


in the repetitious hearing of evidence as to damages in the trial on the liability issue. 
See the Sherman Act annotations, Vol. 1, {| 1640.684. 


Memorandum Opinion 


Reeves, D. J.: [Jn full text except for 
omissions indicated by asterisks] By their 
motion the defendants have asked the court 
to try the issue of liability separate and 
apart from that of damages as claimed by 
the plaintiff. With great commendable 
frankness, counsel for the movant concedes 
that the matter is wholly discretionary with 
the court. While this is true, the court 
should not abuse its discretion. 

* * x 

The plaintiff claims a right of action for 
damages accruing to him perforce the pro- 
visions of Section 16, Title 15 U. S. C. A. 
and the decision of the Supreme Court in 
United States v. Socony Vacuum Oil Co., Inc., 
et al. 310 U. S. 150. Said Section, supra, 
provides that: 


“A final judgment * * * rendered in any 
criminal prosecution * * * brought by 
* * * the United States under the anti- 
trust laws to the effect that a defendant 
has violated said laws shall be prima 
facie evidence against such defendant in 
any suit or proceeding brought by any 
other party against such defendant under 
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said laws as to all matters respecting 

which said judgment * * * would be an 

estoppel. as between the parties thereto.” 
The defendants were convicted of violating 
the antitrust laws, and such conviction was 
sustained in United States v. Socony Vacuum 
Oil Co. Inc., supra. 

In this case, the plaintiff has stated a 
cause of action for alleged damages claimed 
to have accrued to him by reason of the 
conspiracy of the defendants. 

Federal Rules of Civil Procedure 42(b) 
provides that: 


“The court in furtherance of convenience 

* * * may order a separate trial * * * of 

any separate issue * * *.” 

By their motion defendants claim that there 
is a separate issue as to liability wholly 
apart from the question of damages and they 
cite the following cases, among others: 
Twin Ports Oil Co. v. Pure Oil Co., 119 F. 
2d 747; * * *. 

In the Twin Ports Oil Company case, 
Judge Nordbye sustained a motion and di- 
rected verdict for the defendants at the close 
of plaintiff's case on the grounds that no 
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damage had been established by the evi- 
dence. The Court of Appeals sustained 
Judge Nordbye and carefully pointed out, 
as did Judge Nordbye, that the plaintiff had 
sustained no damages as contended by it 
for the reason that its margins of profits 
were not in any way “lessened.” * * * 


[Damages Also Alleged] 


In this case the complainant not only states 
a cause of action but points out in his plead- 
ings as well as in his answer to interroga- 
tories that an actual loss and damage was 


[f] 62,693] Angert v. Bourjois, Inc. 


In the Supreme Court of New York County. Special Term, Part III. 


569. September 25, 1950. 
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sustained by reason of the conspiracy and 
unlawful acts of the defendants. 


There is, therefore, no issue of liability 
separate and apart from the claimed dam- 
ages. It would be repetitious, therefore, to 
spend one day or two days hearing testi- 
mony on the question of damages so that 
it may be determined whether there was a 
liability. * * * 

It would follow that the defendants are 
not entitled to a trial of a separate issue in 
accordance with their motion and that same 
should be overruled. 


124 Nein eee 


New York Fair Trade (Feld-Crawford) Act 


Injunctions—Declaratory Judgments—Restrained Activities of Type Held Not Vio- 
lative in Separate Suit—When a defendant has been enjoined from accepting his own cash 
register receipts as payment for a discount on goods sold by him, a later holding in another 
court between other parties to the effect that the acceptance of such cash register receipts 
is not illegal does not present a controversy which will permit a declaratory judgment that 


the injunction need not be obeyed. 


See the State Laws annotations, Vol. 2, J 8604.15; Resale Price Maintenance Com- 


mentary, Vol. 2, J 7359. 


Mr. Justice AureEtio: [In full text except 
for omissions indicated by asterisks] * * * 
Plaintiff as defendant in an action instituted 
in the Supreme Court, Kings County, is 
subject to a judgment restraining him from 
accepting his own cash register receipts in 


cash register receipts as partial payment at 
a discount rate of price fixed goods is not 
in conflict with the Fair Trade Law. This 
action was thereupon instituted for a de- 
claratory judgment. * * * In effect, he 
asks this court to permit him to issue cash 


register receipts in direct violation of the 
judgment of the Kings County Supreme 
Court. Such relief will not be granted. 
* * * The complaint is dismissed on the 
ground that there is no justiciable dispute 
between these parties; all that exists is a 


disagreement between judicial departments. 
* Ok Ox 


discount on price fixed goods. He has re- 
cently violated this judgment and has been 
punished therefor by the Kings County 
Supreme Court, Appellate Division. His 
appeal to the Court of Appeals has been 
dismissed. It has now.come to his atten- 
tion that the Appellate Division in this 
department has held that the acceptance of 


[| 62,694] Jacob F. Obrecht, Jr., and Holiday H. Obrecht, d.b.a. J. F. Obrecht & Co. 
v. S. Kotzin Co. 


In the Maryland Circuit Court for Anne Arundel County. No. 9727 Equity. Filed 


August 28, 1950. 
Maryland Unfair Sales Act 


Sales Below Cost—Enforcement—Price Reductions to Meet Lawful Competition.— 
The competitive low price which may be met without violating the unfair sales act is 
held to be only the competitive low price which is lawful, since the granting of an exemption 
from the terms of the law would otherwise make the law unenforceable. However, in 
order for a plaintiff to obtain an injunction against a violator of the law, it is not necessary 


Trade Regulation Reports { 62,694 


64,018 


Court Decisions 
Obrecht et al., etc. v. S. Kotzin Co. 


Number 199—186 
10-12-50 


that the plaintiff also bring suit simultaneously against all competitive dealers who likewise 
sell below cost, but the plaintiff is given the right to reduce prices to meet competition 
only on condition that any injunction against a defendant be dissolved when the plaintiff 


makes such reduction. 


See the State Laws annotations, Vol. 2, f 8368. 
For the plaintiffs: Lawrence B. Fenneman and Wilbur R. Dulin. 


For the defendant: Noah A. Hillman. 


Crark, J.: [In full text except for omissions 
indicated by asterisks] This is a suit brought 
by a wholesale cigarette distributor against 
another in an effort to enforce the Maryland 
“Unfair Sales Act” * * *. This Act pro- 
vides, among other things, that no whole- 
saler shall, with intent to injure a competitor 
or competitors, or destroy any competition, 
advertise, offer to sell, or sell at wholesale 
any items of merchandise at less than cost 
to the wholesaler as defined by said Act. 
* Ok x 

[Sale Below Cost Alleged] 


On July 2, 1949, the plaintiffs filed their 
bill of complaint herein alleging, among 
other things, that the defendant was engaged 
in selling certain brands of cigarettes in 
competition with them, that the invoice 
price of said cigarettes to the plaintiffs, as 
well as to the defendant, was $1.4004 per 
carton before the cash discount of two per- 
centum was deducted, and that, when the 
above enumerated mark-ups or charges were 
added thereto, the cost of said cigarettes 
to the defendant, that is to say, the “cost 
to the wholesaler”, as defined in and pre- 
scribed by said Act, was one and 44/100ths 
dollars ($1.44) a carton, that, notwithstand- 
ing this, the defendant had been selling 
said cigarettes at one and 40/100ths dollars 
($1.40) a carton delivered to the customers’ 
places of business, and that such sales were 
being made with the intent to injure the 
plaintiffs, and to destroy competition with 
and between the plaintiffs and the defendant. 
The defendant answered, and admitted that 
the cost of said cigarettes to it, as defined 
in and prescribed by said Unfair Sales Act, 
was one and 44/100ths dollars ($1.44) a 
carton, and that, notwithstanding this, it had 
been selling them at one and 40/100ths 
dollars ($1.40) a carton as charged, but 
sought to justify its action by claiming that 
that price was “made in good faith to meet 
competition”. The primary question before 
me is whether this is a good defense. 

* * * [T]he defendants say that it was 
selling cigarettes at one and 45/100th dollars 


q@ 62,694 


($1.45) a carton, that it found that it was 
loosing business, that it inquired of its cus- 
tomers the reason for their failure to con- 
tinue buying from it, that said customers 
asserted that they could purchase cigarettes 
at one and 40/100th dollars ($1.40) a carton 
from other distributors, including the plain- 
tiffs, and that it lowered its prices to meet 
this competition. * * * To make a long 
story short, the defendant says that it lowered 
its prices to meet the competition of the 
plaintiffs and others, and the plaintiffs come 
back and say that they lowered their prices 
to meet the defendant’s competition. If one 
distributor can lower his price and keep it 
lowered just because another does, or others 
do, then we have a vicious circle where 
everyone lowers his prices to meet the com- 
petition of others, and the law becomes un- 
enforceable. I do not think that construction 
can be placed thereon. While the word 
“legal” is not in the exception on which 
the defendant relies, I think it is implicit 
that the competition therein referred to is 
“legal competition,” and that the exception 
must be construed to mean such legal com- 
petition, not competition denounced by the 
Act te 


* * * Neither the plaintiffs, nor the de- 
fendant, have the right to say that any 
particular customer belongs to them, or that 
they are the only one entitled to compete 
for that customer’s business. After all, this 
is, to some extent, still a free country, and 
a man has the right to purchase from whom 
he pleases. It is, accordingly, not only 
competition between the plaintiffs and the 
defendant with which we are concerned, but 
competition between all distributors doing 
business in a particular territory. * * * 


[Forced to Lower Prices] 


The plaintiffs admit that prior to May 27, 
1949, they were violating the law, and they 
proved that on that day they were enjoined 
by the Circuit Court of Baltimore City from 
so doing. They say that they, thereupon, 
notified all the customers that the wholesale 
delivered price on cigarettes was one and 
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44/100ths dollars ($1.44) a carton, and that 
they tried to get that price, but that, after 
a month or so, they were forced to lower 
their prices to one and 40/100ths dollars 
($1.40) to meet the defendant’s competition. 
Just why the plaintiffs should have the right 
to lower their prices to meet the defendant’s 
competition, and the defendant not have the 
right to lower its prices to meet the plain- 
tiffs’ competition is not at all clear, and, 
unless we are to keep on travelling in the 
above mentioned “vicous circle,” some way 
must be found to work out the situation. I 
do not think we have the right to assume 
that the legislature deliberately enacted a 
law which, when properly construed, is un- 
enforceable. I hold that neither the plain- 
tiffs, nor the defendant, have the right to 
lower their prices except to meet the lawful 
competition of each other, or of others. 


[Good Faith Shown] 


* * * The plaintiffs here, while admitting 
that they violated the Act prior to the 
issuing of the injunction against them, did, 
when said injunction was issued, attempt to 
raise the prices of cigarettes to the level 
prescribed by law * * *, and now express 
not only their willingness, but their desire, 
to maintain those prices. I think that places 
them in a position where they can be said 
to have demonstrated their good faith. In 
other words, they are prepared to concede, 
and do concede, every equitable right to 
the defendant * * *. And, by the same 
token, I do not think there is anything in 
the maxim that “he who comes into equity 
must come with clean hands” deprives the 
plaintiffs of their right to maintain this suit. 
That maxim is only applied for reasons of 
public policy as a preventive check upon 
fraud and wrongdoing * * *; and, if it 
were allowed in cases of this nature, it 
would prevent suits by anyone who had 
violated the Act, regardless of whether he 
had reformed or not. 
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[Terms of Judgment] 


* * * Tt is quite evident, from the de- 
fendant’s attitude, that it will, if not en- 
joined, keep on selling below cost; and I 
think they should be prevented from so 
doing. But, to enjoin the defendant, with- 
out enjoining the other distributors who are 
selling, or offering to sell, below cost in the 
same competitive area would just permit 
those others to step in and take the busi- 
ness; and that does not seem right. This 
Act must be administered as fairly and as 
equitably as possible. It certainly should 
not be administered so as to permit the very 
things which it seeks to denounce. J have 
already indicated that I did not feel that 
I could require the plaintiffs to bring suits 
against these others; and, after all, it was 
the defendant who complained about the 
alleged competition of these others. I will, 
accordingly, give the defendant an oppor- 
tunity to bring suits against these other 
alleged competitors, if it desires so to do, 
before an injunction issues. This will not 
take too long, and, as the plaintiffs allowed 
this suit to lie in this court for nearly nine 
months before asking that it be set for trial, 
they should not complain, If, on the other 
hand, the plaintiffs wish to sue these alleged 
other competitors, there is nothing to pre- 
vent them from so doing. Then, I think the 
court’s position as to the plaintiffs must be 
made crystal clear. If they are to maintain 
an injunction against this defendant, they 
must maintain the proper price levels. They 
cannot lower their prices, and say that they 
did so “to meet competition.” If they, after 
the injunction is issued, sell to anyone, 
within the area in question, cigarettes of 
the brands in question, at less than cost 
as defined by the Act, I will dissolve the 
injunction, regardless of whether the sales 
are of cigarettes delivered to the customer, 
“cash and carry” sales or “drop” sales. 


[62,695] Kold Kist, Inc., et al. v. Amalgamated Meat Cutters and Butchers Work- 


men of North America, Local No. 421, et al. 


In the California District Court of Appeals for the Second District, Division Three. 
Civil No. 17364. August 25, 1950. 99 A. C. A. 226, 221 Pac. (2d.) 724. 


Appeal from orders of the Superior Court of Los Angeles County. Crarence M. 


Hanson, Judge. Appeal dismissed. 


California Restraint of Trade (Cartwright) Act 


Union Restraints of Trade—Jurisdiction over Sales Previously Made After Union 
Quitting Hours in Groceries.—The attempt of a union to conclude a contract giving its members 
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Kold Kist v. Amalgamated Meat Cutters 
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jurisdiction over frozen meats as well as fresh meats in markets and grocery stores 
remaining open after the hour when it is already agreed union members will quit work, when 
the result is that the frozen meats which have been sold by grocery clerks will no longer 
be sold to customers after six o’clock even though the customers may remove the frozen 
meats from ice-boxes themselves, thus reducing the volume of business which may be 
done by frozen meat suppliers, is an illegal restraint of trade not saved by the lawfulness 
of the union’s desired better status for its members. Since wages and working conditions 
are not sought to be changed by the negotiated contract, the prohibition of selling frozen 
meats after a certain hour is not directly related to union member’s hours, and constitutes 
a betterment of their condition only because of the removal of competition against the 


meats which the union members ordinarily handle. 


Such an effort is a restraint of trade. 


See the State Laws annotations, Vol. 2, ¥ 8075. 
For the plaintiffs: Ben Gould and Latham & Watkins. 


For the defendants: 


Suny, P. J. [In full text except for omis- 
sions indicated by asterisks] * * * Upon ap- 
plication of plaintiffs the superior court issued 
a temporary injunction which restrains the 
defendants from entering into an agreement 
between the unions on the one part and the 
several stores and markets on the other part. 
This proposed agreement contains provi- 
sions which had been negotiated and agreed 
upon by and among the defendants, and 
which the court held to be in restraint of 
trade, in violation of law, and contrary to 
public policy. The unions appeal. For con- 
venience we shall refer to them as defendants. 

x * x 


[Two Kinds of Meat Involved] 


It was alleged in the complaint “That the 
members of Defendant Unions are employees 
of Defendant Markets whose daily work 
consists of cutting, wrapping and selling 
fresh meat, poultry and fish kept for sale 
in the meat departments of the stores of 
Defendant Markets, said employees being 
hereafter for convenience referred to as 
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‘meat clerks’. 


It was also alleged that defendant mer- 
chants, to be referred to as “markets,” sell 
at retail plaintiffs’ frozen fruits, vegetables, 
ice cream, pies, etc., from freezers main- 
tained at zero temperature which are equipped 
with sliding and transparent lids; that the 
customers desiring to purchase from said 
freezers have in view the articles contained 
therein, choose and remove such articles as 
they desire to purchase, take the same to 
the grocery clerks where they are checked 
and paid for. This “self service” is uniform 
throughout defendant markets. Each of de- 
fendant markets maintains high temperature 
cases at approximately 35 degrees Fahren- 
heit for the storing of fresh meat, poultry 
and fish, but approximately 80 per cent of 
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Charles P. Scully. 


the markets have no refrigeration facilities 
in which frozen meat, poultry and fish may 
be kept other than the aforementioned freezers 
which are maintained at zero temperature 
and from which all frozen products are sold. 
The grocery departments of the markets 
remain open after 6 o’clock p. m., and on 
Sundays and holidays, and substantial por- 
tions of the sales of plaintiffs’ frozen meat, 
poultry and fish are made after 6 o’clock 
p. m., and on Sundays and holidays. 

Defendants have negotiated and were pre- 
pared to execute an agreement which con- 
tained the following provisions: “Article 
15 (b): Local 421 (587) shall have jurisdic- 
tion over all meats that are not cut and 
prepared for immediate human consumption, 
including packaged items of fresh, frozen 
and smoked meats, fresh or frozen fish, 
poultry and rabbits. 

“Article 15 (c): Where low temperature 
and/or self service cases are used for any of 
such merchandise coming under the juris- 
diction of Local 421 (587), such cases shall 
be serviced only by members of Local 421 
(587). The opening and closing hours in 
Article 12 of this Agreement shall be appli- 
cable to the sale of such merchandise,” 

It was alleged: “That under the terms of 
the proposed Articles referred to herein- 
above as set forth in Paragraph VIII hereof, 
Defendant Markets will be unable to sell 
Plaintiffs’ frozen meat, poultry and fish after 
6:00 o’clock p. m. on week days and on 
Sundays and holidays, as there will be no 
meat clerks on duty having jurisdiction of 
the sale thereof, as provided in said Articles; 


[Probable Loss From Union Plan] 


“That approximately 80% of Defendant 
Markets will be unable to store and maintain 
Plaintiffs’ frozen meat, poultry and fish on 
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their premises at all for the reason that if 
they keep the low temperature cases open 
after 6:00 o’clock p. m., and on Sundays and 
Holidays, customers of Defendant Markets 
will attempt to purchase Plaintiffs’ frozen 
meat, poultry and fish, by taking the same 
to grocery clerks who are not permitted to 
handle such products or will have to close 
said low temperature cases and stop the sale 
of other frozen foods kept therein; that ap- 
proximately 80% of said Defendant Markets 
will be unable to take said frozen meat, 
poultry and fish out of said cases on account 
of the fact that they do not have storage 
elsewhere for frozen foods; That the con- 
fusion resulting therefrom will substantially 
deter many of Defendant Markets from 
purchasing Plaintiffs’ frozen meat, poultry 
and fish at all, to Plaintiffs’ damage; that 
the cost of providing separate frozen food 
storage for the storing of frozen meats, 
poultry and fish after hours and on Sundays 
and holidays would be so prohibitive as to 
many of Defendant Markets as to deter 
them from handling Plaintiffs’ frozen meat, 
poultry and fish; 

“That it would be impractical to take out 
of the low temperature cases the frozen 
meat, poultry and fish at the end of each 
day and at the end of the week, as it is 
detrimental to the food value and fitness for 
consumption of such frozen foods to take 
them out and put them back into low tempera- 
ture cases; that it has been the experience 
of Plaintiffs that to do so spoils and dis- 
colors frozen meat, poultry and fish.” 

PE ae 

[Restraint Denied] 


Defendants contend: (1) That the pro- 
posed agreement would not operate to re- 
strain trade; (2) that the sole purpose of 
the unions is to regulate hours of employ- 
ment and that if restraint of trade should 
result it would be merely as an incident to 
the attainment of a proper labor objective 
by the unions and therefore the restraint of 
trade would not be illegal; (3) that the 
court is without power or jurisdiction to 
enjoin practices that are in restraint of trade 
unless such practices are engaged in for the 
purpose of fixing prices and creating monopoly ; 
(4) that the recovery of double damages 
for injuries suffered from combinations for 
the restraint of trade is the exclusive remedy 
of an injured party. 

Pardons 

That accomplishment of the plan of de- 
fendants would materially diminish the sales 
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of plaintiffs’ products must, upon the record 
before us, be deemed established. It will 
appear from our further discussion that the 
result would be to illegally restrain trade. 


While combined action which is in re- 
straint of. trade, as the term is commonly 
used, is illegal, regardless of the objective 
of the parties, it is also illegal if it is entered 
into for the purpose of restraining trade. 
Even though it appeared to be the pur- 
pose of the unions to improve the status of 
their members by limiting hours of work it 
was a proper inquiry whether it was in- 
tended to accomplish this purpose by placing 
restrictions upon the trade in plaintiffs’ prod- 
ucts through the prevention of the sale 
thereof except through union members. 


[Restraints Argued to Be Only Incidental] 


Defendant unions maintain that any inter- 
ference with plaintiffs’ business will be merely 
incidental to the limitation as to days and 
hours when such products may be sold, and 
that it is entirely lawful and proper to ac- 
complish this purpose through an agreement 
that the members of the union shall not be 
required to work on Sundays or holidays or 
after 6 o’clock p. m. on weekdays and the 
further agreement that none but members 
of the union may handle sales of plaintiffs’ 
products. We think that the trial court had 
reason to disagree with this contention. The 
work of the union members consists of “cut- 
ting, wrapping and selling fresh meat, poultry 
and fish kept for sale in the meat department 
of the stores of Defendant Markets.” It 
was not shown, in contravention of this 
allegation, that they have anything to do 
with the sale of frozen meat, poultry and 
fish sold from the markets’ self service cases. 
We infer from the briefs that it will be, 
and perhaps has been, the practice of the 
butchers to place plaintiffs’ products in the 
low temperature cases, but it would appear 
that this work may be done during the 
agreed working hours without interfering 
with the sales of the products at other times. 
However, this may be, it appears without 
dispute that the self service customers make 
their purchases of the articles, not through 
the butchers, but through the grocery clerks. 
The provision in the proposed agreement 
that the unions are to have “jurisdiction” 
over frozen meats, fish and poultry is con- 
ceded to mean that such articles may not 
be sold through employees other than butchers. 
Thus the transfer of the sale of plaintiffs’ 
products from the grocery clerks to the 
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butchers would create duties for the latter 
which they have not heretofore performed. 
These duties would, of course, be assumed 
by them only upon condition that they 
would not be performed on Sundays or holi- 
days or after 6 o’clock p. m. on weekdays. 


[Working Conditions Not Related to 
Sales in Issue] 


We feel that it is significant that the 
agreement does not change the work hours 
of the union members nor does it change 
the conditions of their employment. The 
purpose of the unions in fixing 6 o’clock 
p. m. as the closing time is said to be to 
insure work for the members of the Local 
and to safeguard their health from excessive 
hours of employment. This is, of course, a 
legitimate labor objective. There is, how- 
ever, no relation between the cessation of 
work by the union members at 6 o’clock 
p. m. and the prevention of the sale of the 
frozen articles after 6 o’clock p. m. and on 
Sundays and holidays, since the union mem- 
bers do not propose to work at all during 
those times. In other words, there is no 
true relation between the stated objective 
and the means proposed to be used to ac- 
complish it. The work hours of the butchers 
are not the subject of dispute. The contro- 
versy does, however, affect the work of other 
employees who have equal rights, although 
this is an incidental result. To prevent others 
from carrying on their usual duties at times 
when the union members are not working 
would tend to curtail the volume of sales 
during those periods. We think the trial 
court would have been justified in conclud- 
ing from the evidence that it is the desire 
of the unions, and their purpose, to gain 
for themselves the exclusive right to handle 
sales of the frozen articles solely in order 
to prevent them from being sold at times 
when the butchers are not selling the fresh 
articles in competition with the frozen ones. 
The unions have not brought to light facts 
indicating that they have any other purpose. 
It is quite reasonable to suppose that the 
elimination of any degree of competition of 
the frozen articles with traffic in the fresh 
ones would be of some advantage to the 
latter. It is more a question of the purpose 
and tendency of the action than of degree, 
but inasmuch as it is alleged that plaintiffs 
have suffered substantial loss it may be 
inferred that substantial advantage was ex- 
pected to accrue to the butchers under the 
proposed agreement. In the absence of any 
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other reasonable explanation of the purposes 
of the unions it is logical to infer that their 
motive was to accomplish the results which 
have already been accomplished to a meas- 
urable extent, and would be accomplished 
to a greater extent under the operation of 
the proposed agreement. Defendants have 
not furnished a satisfactory answer to the 
claims of plaintiffs that they have a right 
to have their products sold in the usual and 
natural course of trade to customers who 
find it inconvenient or impossible to make 
their purchases during the days and the 
hours to which the unions have voluntarily 
limited the services of their members. This 
is a class of trade to which the unions do 
not propose to cater. The fact that it is 
considered by them to be undesirable is not 
a good reason for allowing it to be destroyed. 
Upon the facts in evidence, the trial court 
was justified in concluding that the primary 
purpose of the defendants was and is to 
restrain and diminish trade in plaintiffs’ 
products by preventing the sale thereof at 
times when the butchers are not selling the 
competing fresh foods, and by this means 
to secure benefits for the union members 
through increased sales of fresh products. 

* OK Ox 

As we have heretofore. pointed out, de- 
fendants have not denied that detriment 
has resulted and will continue to result to 
plaintiffs’ business in the manner and to the 
extent alleged in the complaint and support- 
ing affidavit. Nevertheless they argue that 
event though there has been and will be 
restraint there is no remedy available to 
plaintiffs for the reason that they, the unions, 
are seeking only to obtain uniform working 
hours for all employees. They say that it 
must be demonstrated from the face of the 
contract or from the pleadings of plaintiffs 
that the purpose of the provisions of the 
contract is to “directly, intentionally and 
specifically” unreasonably and illegally re- 
train trade in a way which is unconcerned 
with the accomplishment of a legitimate 
labor objective or the contract cannot be 
deemed an illegal restraint of trade. This 
is to claim, in effect, that whenever their 
efforts are calculated to advance the inter- 
ests of their members the effect upon others 
is not to be considered. This contention 
has frequently been advanced and rejected. 
If we were to agree with it, the result would 
be that the assertion of any lawful labor 
objective, regardless of the means proposed 
for the accomplishment thereof, would pre- 


Copyright 1950, Commerce Clearing House, Inc. 


Number 199—191 
10-12-50 


clude the courts from making inquiry to 
determine whether the objective was indeed 
lawful. 


[Incidental Restraint Theory Rejected] 


In Gtboney v. Empire Storage & Ice Co., 
336 U. S. 490 [69 S. Ct. 684, 93 1. Ed. 834], 
the union argued that the primary objective 
of their combination and picketing was to 
improve wage and working conditions, ad- 
mittedly a lawful purpose, and that “their 
violation of the state anti-trade restraint 
laws must be dismissed as merely incidental 
to this lawful purpose.” The court said, 
quoting from International Harvester Co. v. 
Missouri, 234 U. S. 199, 209 [34 S. Ct. 859, 
58 L. Ed. 1276], “ ‘It is too late in the day 
to assert against statutes which forbid com- 
binations of competing companies that a 
particular combination was induced by good 
intentions, ae wit “wasialso said) that 
“To exalt all labor union conduct in restraint 
of trade above all state control would greatly 
reduce the traditional powers of states over 
their domestic economy and might con- 
ceivably make it impossible for them to 
enforce their anti-trade restraint laws.” The 
courts of this state have held that the letter 
and paramount object of the law (Cart- 
wright Act) is satisfied if the tendency of 
the action or proposed action is to restrain 
trade; *** *: 


[Right to Injunction Not Destroyed 
by Statute] 


The final contention is that the right to 
equitable relief has been withdrawn by the 
code (Bus. & Prof. § 16750). It provides 
specifically that “Any person who is injured 
in his business or property by reason of any- 
thing forbidden or declared unlawful by this 
chapter” may sue and recover twofold any 
damages sustained by him. Inasmuch as 
we have decided that plaintiffs are injured 
persons within the meaning of the section, 
it becomes necessary to decide whether the 
Legislature intended to exclude the right to 
injunctive relief because it expressly gave 
such an injured person the right to sue for 
and obtain twofold the damages suffered by 
him. In this connection it is unnecessary 
to discuss the cases cited by defendants in 
which injunctive relief to an injured party 
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was denied upon the ground that the stat- 
utes under consideration limited the right 
to such relief to the state in actions brought 
on its behalf. We are of the opinion that 
no such result was intended in the enact- 
ment of our statutory law. The case of 
Orloff v. Los Angeles Turf Club, 30 Cal. 2d 
TOM ATS Shas 1 80eP 2d set wl 7a Ae les Re 
913], directly supports this view. In that 
case plaintiff's action was based upon the 
civil rights statutes (Civ. Code, §§ 51, 52, 
54), in which it is provided that anyone 
denied certain privileges, except for reasons 
applicable alike to every race and color, may 
sue for and recover damages of not less 
than $100. One of the questions presented 
for determination was whether the statute 
(Civ. Code, § 54), because it provided for 
damages, impliedly excluded the right to 
injunctive relief. The court held that it did 
not and, in answer to the contention that the 
remedy of damages provided by the state 
was exclusive, quoted section 4 of the Civil 
Code: “The rule of the common law, that 
statutes in derogation thereof are to be 
strictly construed, has no application to 
this code. The code establishes the law of 
this state respecting the subjects to which 
it relates, and its provisions are to be liberally 
construed with a view to effect its objects 
and to promote justice.” The court also 
stated that a factor of importance in inter- 
preting the statute and in applying the 
above mentioned common law rule of stat- 
utory construction is the adequacy of the 
remedy provided in the statute and that it 
should not apply when the remedy given 
by the statute is inadequate. It is clearly 
apparent that the remedy given by the 
statute is inadequate in the instant case 
and just as apparent that the situation is 
one which justifies the intervention of a 
court of equity. 


[Appeal Dismissed] 


No other points are urged which require 
further discussion. 

The attempted appeal from the order over- 
ruling defendants’ demurrer is dismissed; 
the order granting a preliminary injunction 
is affirmed. 

Woop, (PARKER), J., and VALLEE, J., con- 
curred. 
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[| 62,696] Hampton Theatres, Inc. v. Paramount Film Distributing Corp., RKO 
Radio Pictures, Inc., Twentieth Century-Fox Film Corp., United Artists Corp., Columbia 
Pictures Corp., Universal Film Exchanges, Inc., Warner Bros. Pictures Distributing Corp. 


In the United States District Court for the District of Columbia. Civil Action 
No. 263-50. May 15, 1950. 
Sherman Antitrust Act 


Place of Trial—“Doing Business” Within District—Solicitation of Film License Appli- 
cations.—A film distributing company which has no branch offices in another district, and 
whose only business there is the solicitation of license applications by salesmen who work 
out of the main office, is not “transacting” or “doing” business in that other district in 
such a sense as to make that district an alternative forum to which the trial of a case 
may be transferred for convenience of parties and witnesses and in the interest of justice. 


See the Sherman Act annotations, Vol. 1, J 1640.291, 1650. 
For the plaintiff: Harold L. Schilz and John F. Clagett, both of Washington, D. C. 
For the defendants: Dwight, Royall, Harris, Koegel & Caskey, Washington, D, C. 


Memorandum Opinion 


Tamm, Judge: [In full text except for 
omissions indicated by asterisks] 
* OK Ox 


Defendants have moved, pursuant to Sec- 

tion 1404 (a) of Title 28 of the United States 
Code, for an order transfering this civil 
action to the United States Court for the 
Eastern District of Virginia, at Newport 
News, Virginia. 
* * * [T]his Court may, in its discretion, 
transfer this case to any other district “where 
(the action) might have been brought.” 
Looking then to the venue statute of the 
Clayton Act, 15 USCA 22, which is the 
broader of the two venue provisions, we 
find that 


“Any suit, action, or proceeding under 
the antitrust laws against a corporation 
may be brought not only in the judicial 
district whereof it is an inhabitant, but 
also in any district wherein it may be 
found or transacts business; and all process 
in such cases may be served in the dis- 
trict of which it is an inhabitant, or 
wherever it may be found.” 

* * * Defendants have no branch offices 
in Virginia, nor have they registered as 
foreign corporations doing business in Virginia. 
They have submitted affidavits from the 
Washington Branch Managers of each of 
the defendants involved which contain al- 
legations to the effect that salesmen are em- 
ployed who solicit applications for licenses 
from exhibitors located in Virginia; that 
these salesmen work out of the Washington 
Branch Offices; that these salesmen make 
regular calls on exhibitors in Virginia; that 
similar calls are made by the Branch Managers 
themselves; that these are weekly, bi-weekly 


or monthly calls; and that films are shipped 
out of the District to the theatres in Virginia 
and that it would be for the convenience of 
the parties and witnesses and the interests 
of justice that this case be transferred to 
the Eastern District of Virginia. Defend- 
ants maintain records of their Virginia sales 
in their District of Columbia branch offices. 
At least one witness representing each de- 
fendant in the District of Columbia would 
be a necessary witness in a trial in Virginia, 


[Other Forums Claimed Not Available] 


Plaintiff, on the other hand, contends, inter 
alia, that the defendants are not “transacting 
business” within the Commonwealth of Vir- 
ginia in such a manner as to make them 
amenable to service of process there, hence 
there are not two alternative forums as con- 
templated by the Transfer Statute. 

On the “solicitation-plus” theory (Frene 
v. Louisville Cement Co., 77 U. S. App. D. C. 
129, 132, 134 F. 2d 511) this may very well 
be considered a “borderline” case. How- 
ever, this Court is of the opinion that the 
defendants are not “transacting” or “doing” 
business in Virginia within the provisions 
of the statutes under which this action is 
brought and that consequently the action 
could not have been maintained in Virginia. 
The court is of the further opinion that there 
could be no valid service of process in Vir- 
ginia, Since the action could not be main- 
tained in Virginia, the Court may not under 
§ 1404 (a) of T. 28 of the United States 
Code transfer the action there. 


[Transfer Denied] 


Defendants’ Motion will be denied and coun- 
sel will present Order. 
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f [T 62,697] The Winkler-Koch Engineering Co. v. Universal Oil Products Co., Shell 
Union Oil Corp., Atlantic Refining Co., Gasoline Products Co., Inc., Standard Oil Co. 
(Ind.), The Texas Co., M. W. Kellogg Co., Standard Oil Co. (N. J.), and Gulf Oil Corp. 


In the United States District Court for the Southern District of New York. Civil 
30-165. May 5, 1950. 


Sherman Antitrust Act 


Statutes of Limitations—Suspended Operation—Application to Private as Well as 
Gevernment Suits—The Federal Tolling Act, which suspended the operation of statutes 
of limitations in antitrust suits during the war, is applicable as well to suits by private 
individuals as to suits by the government. 


See the Sherman Act annotations, Vol. 1, J 1640.435. 


Statutes of Limitations—Suspended Operation—Time of Taking Effect in Conspiracy 
Cases.—Where the wrongs alleged by the plaintiff as constituting his cause of action con- 
stitute together one violation of the antitrust laws, such as conspiracy, and are not merely 
individual wrongs with no connection with each other, the time at which the cause of action 
arises in favor of the plaintiff is when the common purpose of the alleged conspiracy has 
been achieved, and not when the individual wrongs were committed, and the statute of 
limitations, which would bar the plaintiff’s right to bring action upon the alleged wrongs 
after a certain time, begins at the later time, so that although the statute, which if it had been 
applicable to each wrong might have run out before the operative date of the Tolling Act, 
does not bar the action if the statutory period had not expired at the time the Tolling 
Act became effective. 


See the Sherman Act annotations, Vol. 1, J 1640.435. 
For the plaintiff: Paul Kolisch (J. Pierre Kolisch with him, of counsel). 


For the defendants: Cravath, Swaine & Moore (George S. Leonard, of counsel), for 
Shell Union Oil Corp.; Chadbourne, Wallace, Parke & Whiteside (Edward R. Neaher, of 
counsel), for Atlantic Refining Co.; Miles W. Newby, for Gasoline Products Co., Inc.; 
Townley, Updike & Carter (A. L. Hodson and John J. Macchia, of counsel), for Standard 
Oil Co. (Ind.); M. S. Gibson (Gordon M. Atherholt, of counsel), for The Gulf Oil Corp.; 
Oscar John Dorwin (Miles W. Newby, of counsel), for The Texas Co.; Cahill, Gordon, 
Zachry & Reindel (Harold S. Glendening, of counsel), for M. W. Kellogg Co.; Davis, 
Polk, Wardwell, Sunderland & Keindl (Porter R. Chandler and Taggart Whipple, of 
counsel), for The Standard Oi) Co. (N. J.). 


For other opinions in same case, see 1948-1949 TRapE CASES f 62,398. 


Rospert R. Nevin, District Judge: [Jn full trial of the issues hereinafter defined pre- 


text except for ommissions indicated by sented by the affirmative defenses of the 
Bvereey | statutes of limitations, as evidenced by 


Soy! og the sub-joined consent of said attorneys, 
ae ee 


On August 18, 1948, an order approved by 
Judge Knox, was entered in this Court in 
this cause. That order reads in part as follows: 


“Tr 1s THEREFORE ORDERED, that the issues 
presented by the affirmative defenses of the 
statutes of limitations to the claim as- 
serted in the particularized complaint be 
tried as separate issues in advance of the 
trial of the other issues of this action; that 


“Upon the complaint filed herein on March 
16, 1945, the bill of particulars filed herein 


on April 19, 1948, and the answers of the 
respective defendants filed hereon on June 
17, 1948, and 

“Tt appearing to the Court that the an- 
swers of the respective defendants have 
each raised the affirmative defenses of the 
statutes of limitations, and 


“It further appearing to the Court that 
the attorneys for the plaintiff and for the 
respective defendants, with the object of 
promoting an early determination of this 
action, request and consent to a separate 
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for the purposes of such separate trial the 
allegations of the Complaint and of the 
Bill of Particulars shall be taken as true; 
* * * and that any trial of the remaining 
issues in this action be postponed until 
such time as this Court may fix upon fur- 
ther application to this Court after final 
determination of the trial of the aforesaid 
separate issues.” 


After the entering of the foregoing order 


briefs were filed on behalf of each and all 
of the respective parties, * * * 
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During the arguments there was filed with 
the Court, on December 13, 1949, a docu- 
ment containing “Stipulations of facts and 
presentation of issues entered into between 
counsel for the plaintiff and counsel for the 
respective defendants”. * * * 


[Conclusions as to Statute of Limitations] 


In the view of the Court, it is necessary 
here only to state its conclusions, reached 
after a careful study of the briefs and argu- 
ments of counsel. These conclusions are as 
follows: 

(1) The Court is of the opinion, and so 
finds, that the Federal Tolling Act of Octo- 
ber 10, 1942, (56 Stat. 781, c. 589) suspended 
all existing State statutes of limitations ap- 
plicable to this action. 

In their brief * * * counsel for plaintiff 
state, ‘“The effect of the Tolling Act was to 
suspend all limitations applicable to Federal 
Anti-Trust suits whether brought by the 
United States or by private litigants. Thus 
all suits not barred on October 10, 1942, 
were kept alive until June 30, 1945. Plaintiff 
having filed its Complaint on March 16, 
1945, is entitled to the benefit of the Tolling 
Act, with the result that plaintiff may re- 
cover all damages occurring prior to October 
10, 1942, which were not barred on that date. 
* * * Defendants’ contention is that the 
Tolling Act was intended to suspend limita- 
tions only in respect of suits brought by 
the United States”. 

In support of defendants’ contention, Mr. 
Morgan of counsel for defendant The Texas 
Company, in his argument referred to cer- 
tain correspondence between the Secretaries 
of War and Navy, the Attorney General and 
Mr. Arnold of the Department of Justice, 
and the President, as well as to other mat- 
ters which he and other counsel relied upon 
on behalf of the respective defendants whom 
they represent. 


[Contrary Court Holding] 


However, in his oral argument, Mr. Mor- 
gan also stated, * * * that, “I would not be 
fair to this Court, if I did not say here, this 
early in the argument, that in recent weeks 
there have been published, two Decisions, 
two opinions by District Courts directly 
contrary to the contention that we are mak- 
ing with reference to the construction of 
this Act. One is by a District Judge in Chi- 
cago, and another by a District Judge in Los 
Angeles. The Chicago case was Tiffin Build- 
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ing Corp. v. Balaban & Katz Corp., and others, 
and it has not been published * * *”, 

“Now the other case I think is a better 
considered opinion, It was by Judge Mathes 
of the Los Angeles court. He did not hold, 
as did Judge LaBuy, that he could not con- 
sider the legislative history. He held that 
he should consider it, and he did consider 
it. Then he said that the legislative history 
does not change the meaning of the plain 
language of the statutes, and therefore he 
held as did Judge LaBuy, that the statute 
is applicable to private actions for triple 
damages, just as the district judge in Chi- 
cago held. 

“Needless to say, we think those decisions 
are wrong:”’ 


[Omitted Case Discussion] 


{Here the Court analyzed and discussed 
the application to the instant argument of 
the following cited cases: United West Coast 
Theatres Corp., et al. v. Southside Theatres, 
86 Fed. Supp. 109, TRADE REGULATION REPORTS 
7 62,591; Tiffin Building Corp. v. Balaban & 
Katz Corp., 87 Fed. Supp. 121, TRADE REGULA- 
TION Reports { 62,506; Russellville Canning 
Co. v. American Can Co., 87 Fed. Supp. 484, 
1948-1949 Trape CAseEs { 62,529.] 


[Applicable Alike to Government 
or Private Smts} 


Based upon its own consideration of the 
Act itself, its legislative history and the briefs 
the arguments of counsel, this Court has 
reached the conclusion in the instant case 
that the effect of the Federal Tolling Act 
was to suspend the running of any existing 
statute of limitations applicable to violations 
of Federal Anti-Trust laws whether the ac- 
tion is brought by the United States or by 
private litigants. This conclusion is sup- 
ported by rulings of the other District Courts 
in the cases just above referred to. 


(2) The Court is of the opinion, and so 
finds, that the facts alleged in the Complaint 
(and which for the purposes of this hearing 
are admitted) establish a single wrong and 
a single cause of action, and that the dam- 
ages, if any, resulting from the accumulative 
effect of the alleged acts of the defendants 
did not accrue until the common purpose 
of the alleged conspiracy had been achieved. 


The Court has arrived at this conclusion 
upon the authority of Original Ballet Russe 
v. Ballet Theatre, 133 Fed. (2nd) 187, decided 
by the Court of Appeals of this (2nd) circuit. 
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It would serve no useful purpose to quote 
too much at length from the Decision in the 
Original Ballet Russe case. Counsel are fa- 
miliar with it. However, it would seem 
pertinent to here call attention briefly to the 
following, which, together with the whole 
of the Decision, the Court deems applicable 
and decisive here: At p. 189 the Court says: 


_ “We agree that where conduct is tortious 
in itself allegations that it was committed 
pursuant to a conspiracy add nothing to 
the complaint, although conduct otherwise 
innocent may sometimes become action- 
able if done in concert. (Citing authori- 
ties.) But we cannot agree that the claim 
for relief set out in plaintiff’s original and 
amended complaints was one ‘for con- 
spiracy. The cause of action alleged is 
the intentional destruction of plaintiff's 
business without justifiable excuse. All 
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the acts of defendants are alleged to have 
been directed to this end. * * * 


“The fact that in pleading his claim the 
plaintiff has charged the defendants with 
accomplishing the harm by acts which 
viewed independently might themselves 
be deemed torts does not necessarily mean 
that he has alleged several causes of action 
which must be stated in separate counts.” 


(3) From the foregoing, it follows that 
plaintiff's cause of action did not accrue 
until June, 1942. The applicable state limi- 
tations began to run from that date and not 
upon the dates when each of the alleged 
overt acts was committed. 


* * * Counsel may prepare, and on Notice, 
submit an order in accordance with the 
conclusions, findings and rulings of the 
Court as herein set forth. * * * 


[] 62,698] Chiplets, Inc. v. June Dairy Products Co., Inc., and C. Doering & Son, 


Inc., intervening defendant. 


In the United States District Court for the District of New Jersey. Civil No. 11444. 


Filed April 17, 1950. 


Clayton Antitrust Act 


Machine Leases—Practical Effect in Excluding Competitors—Assessment of Addi- 
tional Royalty on Users of Other Machines.—A restrictive covenant in a lease form used 
by a lessor of machinery which requires that an additional royalty be paid by lessees using 
patented or unpatented butter-printing machinery other than such machinery as is leased 
from it has the practical effect of requiring that no competing machinery be used at all, 
and such practical effect is in violation of the Clayton Act prohibition of such conditions 


in machine leases. 


See the Clayton Act annotations, Vol. 1, { 2023.33. 


SmirH, District Judge: [Jn full text except 
for omissions indicated by asterisks] * * * 


Counterclaim 


The defendant C. Doering & Son, Inc., a 
competitor of the plaintiff, has filed a counter- 
claim in which it asserts a claim for treble 
damages under Section 4 of the Clayton Act, 
15 U.S. C. A. 15. The counterclaim alleges 
that the plaintiff has made and entered into 
certain license agreements in violation of 
Sectionmosotmtae said Act. 15 aU Si Gres. 
14, and Sections 1 and 2 of the Sherman Act, 
15S. @ Ae deand 2,.to: theuirreparable 
damage of the said defendant. The essential 
allegations of the counterclaim are denied 
in the reply filed by the plaintiff. 

There is joined in the motion for sum- 
mary judgment a motion to dismiss the 
complaint. * * * The facts are not in dis- 
pute and the only issue raised by this motion 
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is one of law, to wit, the construction of the 
license agreements or leases. 


[Lease Form Restrictions | 


The plaintiff has leased its machines to 
nineteen of the largest producers of print 
butter. The standard form of lease con- 
tains the following restrictive covenant: 
“The lessee agrees as a special and addi- 
tional consideration for the granting of this 
lease and license to use the machinery of 
the lessor, * * * that it will not produce, 
deal in, sell, offer for sale, use or deliver, 
nor attempt to do so either directly or in- 
directly, any butter printed, scored or cut, 
embossed or otherwise, ready or suitable for 
individual service or use in small pats or 
pieces, which is a substitute for, imitation 
or simulation of any butter printed, packed or 
distributed which is or may truthfully be 
described as ‘A CHIPLETS MACHINE 
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PRODUCT,’ except on payment to the 
lessor of a sum of money equal to the addi- 
tional consideration (14¢ for each and every 
pound of butter) hereinabove provided for 
CHIPLETS MACHINE cut butter.” (Clause 
9f of the standard form). Several of the 
leases contain a modification of this covenant. 


[Practical Effect of Terms] 


This covenant obviously imposes upon 
the lessee the obligation to use exclusively 
the machine of the lessor in the production 
of print butter; it prohibits not only the use 
of other patentable machines but also the 
use of unpatentable machines. The modified 
clause embodied in several of the leases is 
even more onerous; the obligation thereby 
imposed is absolute. Such clauses violate 
the express provisions of Section 3 of the 
Clayton Act, 15 U. S.C. A. 14. United Shoe 
Machinery Corp. v. United States, 258 U. S. 
451. 

The pertinent provisions of Section 3 of 
the Clayton Act read as follows: “It shall 
be unlawful for any person engaged in 
commerce, in the course of such commerce, 
to lease * * *, machinery, * * *, whether 
patented or unpatented, for use, * * *, 
within the United States * * *, on the 
condition, agreement, or understanding that 
the lessee * * * thereof shall not use * * *, 
machinery, * * * of a competitor or com- 
petitors of the lessor * * *, where the 
effect of such lease, * * *, or understanding 
may be to substantially lessen competition 
or tend to create a monopoly in any line of 
commerce.” 

Clauses similar in their legal effect to the 
clauses here in question were condemned 
by the Supreme Court as illegal in the case 
of United Shoe Machinery Corp. v. United 
States, supra. It was therein stated, at 
page 457: “While the clauses * * * do not 
contain specific agreements not to use the 
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machinery of the competitor of the lessor, 
the practical effect of these drastic provi- 
sions is to prevent such use. We can enter- 
tain no doubt that such provisions * * * 
are embraced in the broad terms of the 
Clayton Act which cover all conditions, 
agreements or understandings of this nature. 
That such restrictive * * * agreements 
must necessarily lessen competition and tend 
to monopoly is, we believe, equally appar- 
ent.” See also National Lock-Washer Co. v. 
George K. Garrett Co., 137 F. 2d 255. 


The language of Mr. Justice Douglas in 
the case of Mercoid Corporation v. Muid- 
Continent Investment Co., 320 U. S. 661, at 
page 665, is apposite. “The grant of a patent 
is the grant of a special privilege ‘to pro- 
mote the Progress of Science and useful 
Arts.’ Const. Art. I, Section 8. It carries, 
of course, a right to be free from competi- 
tion in the practice of the invention. But 
the limits of the patent are narrowly and 
strictly confined to the precise terms of the 
grant. (Citations). It is the public interest 
which is dominant in the patent system. 
(Citations). It is the protection of the pub- 
lic in a system of free enterprise which alike 
nullifies a patent where any part of it is in- 
valid (Citations) and denies to the patentee 
after issuance the power to use it in such 
a way as to acquire a monopoly which is 
not plainly within the terms of the grant. 
The necessities or convenience of the pat- 
entee do not justify any use of the monopoly 
of the patent to create another monopoly.” 


[Complaint Dismissed] 


It follows that the complaint must be 
dismissed. Morton Salt Co. v. G. S. Suppiger 
Co., 314 U. S. 488. The dismissal, however, 
shall be without prejudice to the right of the 
plaintiff to commence another suit upon its 
abandonment of the leases herein found to 
be illegal. 


[| 62,699] Hoague-Sprague Corp. v. Bird & Son, Inc. 


In the United States District Court for the District of Massachusetts. 


No. 7067. April 6, 1950. 


Civil Action 


Clayton Antitrust Act 


Violation as Defense to Infringement Suit—Summary Judgment of Dismissal of Com- 
plaint—Triable Issue of Fact as to Discontinuance of Practices.—When a defendant, sued 
for infringement of patents, presents a motion for summary judgment dismissing the com- 
plaint on the ground that the plaintiff machine lessor is guilty of violating the Clayton 
Act through the use of lease terms requiring a higher royalty when the machinery is used 
on articles other than those furnished by the lessor, and the plaintiff lessor contends that 


{ 62,699 Copyright 1950, Commerce Clearing House, Inc. 
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its practices are not illegal and that any allegedly illegal activities were discontinued before 
the time of suit, the motion for summary dismissal cannot be granted if there is a triable 
issue of fact as to when and whether the practices were discontinued, 


See the Clayton Act annotations, Vol. 1, J 2023.93. 
For the plaintiff: George P. Dike, George P. Towle, Jr., and Dike, Calver & Porter, 


Boston, Mass. 


For the defendant: Melvin R. Jenney, Richard R. Hildreth, and Kenway, Jenney, 
Witter & Hildreth; Richard Cotter, all of Boston, Mass. 


Opinion on Defendant’s Motion 
for Summary Judgment 


McCartHy, District Judge: [Jw full text 
except for footnotes and omissions indicated 
by asterisks] * * * 

Hoague-Sprague Corporation alleges that it 
is the owner of Letters Patent of the United 
States No. 2,186,977, originally granted on 
January 16, 1940, on the application of one 
Cutler D. Knowlton and assigned by him to 
Hoague-Sprague Corporation. This “Knowl- 
ton patent” embraces certain improvements in 
box-making. 

** x 

On September 26, 1947, Hoague-Sprague 
Corporation (hereinafter sometimes called 
plaintiff) filed a complaint alleging that Bird 
& Son, Inc. (hereinafter sometimes called de- 
fendant) was infringing certain claims of the 
“Knowlton patent” in making, using, selling 
and supplying so-called “trigger-type” box- 
making machines. The complaint also included 
a prayer for reformation of a certain license 
agreement into which the parties had pre- 
viously entered. 

Defendant filed its answer October 16, 1947. 
This pleading was in the form of the usual 
answer in a patent case, denying validity and 
infringement. 


[Misuses of Patents and Machine 
Leases Charged] 


On April 13, 1948, defendant was allowed 
to amend its answer to allege that plaintiff 
was unjustifiably and illegally attempting to 
use the “Knowlton patent” to control com- 
merce in materials not covered by the 
patent, viz., box-blanks, and that such prac- 
tices were contrary to public policy, con- 
stituting a misuse of the patent which 
rendered the patent unenforceable. 

Plaintiff made the next move by amend- 
ing its complaint on December 27, 1948, to 
charge the defendant with violation of the 
Clayton Act (15 U. S.C. A. § 14). Plaintiff 
was required to file a more definite state- 
ment under Rule 12 (e) of the Federal 
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Rules of Civil Procedure, 28 U. S. C. A. — 
The substance of the amendment to the 
complaint is an assertion that defendant, by 
means of a clause in its leasing agreements, 
prevented competitors from selling box- 
blanks to be used on defendant’s machines. 

* ok 

The motion for summary judgment is 
aimed at both the original complaint of 
patent infringement and the subsequent as- 
sertion of violation of the Clayton Act. The 
gist of defendant’s argument in favor of its 
motion is that there is no genuine issue as 
to any material fact; that plaintiff is pre- 
cluded from maintaining the patent infringe- 
ment suit because its leases and its practices 
thereunder are illegal and constitute a mis- 
use of the patent; that the Clayton Act 
charge is unfounded and barred by laches, 
unclean hands and the statute of limitations. 


[Issue of Fact Claimed to Exist] 


Plaintiff does not dispute the established 
legal proposition that a misuse of the 
patent in suit by the patentee may, and 
should, bar the latter from relief in a court 
of equity. * * * It contends, however, that 
there is a genuine issue of material fact 
as to the nature of its business practices, 
asserting that its “quota policies” are not 
illegal and, furthermore, that any portions 
of its leases which could be found to be 
objectionable were discontinued as of June 
1, 1949. It also claims that there is a genuine 
factual issue involved on the question of 
laches and limitations. 

In the case at bar, after careful delibera- 
tion I have determined that there are such 
triable issues of fact involved. I conclude 
that there is a bona fide dispute as to the 
regularity of plaintiff's business practices 
and as to the injury sustained by plaintiff 
as a result of the alleged Clayton Act 
violations. While the deposititon of Mr. 
Sprague reveals a considerable delay in 
bringing this action under the Clayton Act, 
plaintiff should have an opportunity to ex- 
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plain its seeming laches. I do not consider 
the deposition as conclusive in this matter 
or so persuasive that I should dismiss the 
anti-trust complaint on that ground alone 
without a hearing. As to the statute of 
limitations, suffice it to say that plaintiff 
vigorously contends that it has suffered 
injury within the statutory period; this pre- 
sents a question of fact and should be deter- 
mined upon the evidence. 


A more difficult problem is presented in 
regard to plaintiff’s leases. The Hoague- 
Sprague leases involved in this action con- 
tain a paragraph #7 which reads as follows: 
“The lessee shall pay Hoague-Sprague for 
the use of said machine at the rate of one 
dollar ($1.00) for each and every one thou- 
sand (1,000) pieces or parts of blanks for 
shoe boxes operated upon by said machine, 
provided, however, that in respect to pieces 
or parts of blanks for shoe boxes purchased 
by the Lessee from Hoague-Sprague at prices 
from time to time established by Hoague- 
Sprague therefor, which prices shall in- 
clude payment for the use of said machine, 
the Lessee shall not be required to pay for 
operating upon said pieces or parts of blanks 
by the use of said machine under the terms 
of this agreement.” (Emphasis supplied.) 
Defendant insists that this paragraph con- 
stitutes a “trying clause” * * *, and that 
as a matter of law plaintiff is guilty of a 
misuse of its patent and, as respects the 
Clayton Act complaint, is in court with 
unclean hands. From which it asserts that 
plaintiff should have no standing to seek 
relief from patent infringement or to prose- 
cute an anti-trust action. 

kw Om 

As regards the Clayton Act and the de- 
fense of unclean hands: notwithstanding the 
language of the final sentence of paragraph 
#7, which does not lessen or substantially 
modify the restrictive effect of the entire 
paragraph when read as a whole, these 
Hoague-Sprague leases seem not essentially 
unlike certain of the International Business 
Machine Corporation leases condemned as 
direct violations of Section 3 of the Clayton 
Act, 15 U. S. C. A. § 14, wherein the lessor 
required its lessee, the United States, to pay 
increased rentals for leased machines when 
products not purchased from the lessor were 
used therewith (United States v. International 
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Business Machines Corp., DC, 13 F. Supp. 11, 


_affirmed 298 U. S. 131, 56 S. Ct. 701, 80 


L. Ed. 1085). 
[Dispute as to Abandonment of Practices] 


Plaintiff, however, has alleged that since 
June 1, 1949, its leases no longer call for 
a royalty as in the quoted paragraph #7, 
but rather for straight monthly rental. 
Assuming, arguendo, but not deciding, that 
the Hoague-Sprague leases prior to June 1, 
1949, contained paragraphs or clauses which 
were objectionable as a misuse of a patent 
in suit, if Hoague-Sprague is able to show 
that it has fully abandoned such clauses or 
practices which restrained or tended to re- 
strain competition in the sale of unpatented 
articles and that the effects and conse- 
quences of such clauses or practices have 
been fully dissipated, then this court may 
entertain its suit for infringement. * * * 
Whether such a satisfactory purge has taken 
place is, of course, largely a question of fact. 
Mere allegation in an affidavit that such is 
the fact is not controlling. This is a ques- 
tion, then, which must be determined at a 
trial on the merits. Its existence here effec- 
tively bars a summary judgment; for even 
if the Hoague-Sprague leases containing the 
quoted paragraph #7 are objectionable as 
embodying an improper leverage I am of the 
opinion that plaintiff is entitled to an op- 
portunity to demonstrate to the court that 
such leases have been abandoned and that 
a satisfactory purge has been effected; also 
to show that the defense of unclean hands 
is no longer applicable, at least as to its right 
to seek injunctive relief. The situation calls 
for evidence on the issue, not summary 
judgment. Westinghouse Electric Corp. v. 
Bulldog Electric Products Co., 4 Cir., 179 F. 
2d 139, 146. 


Moreover, viewing the instant action in 
its broader aspects, it would seem that the 
case is one which is better decided after a 
full hearing on all the issues involved. See 
Paul E. Hawkinson Co. v. Dennis, 5 Cir., 166 
F. 2d 61,63; Westinghouse Electric Corp. v. 
Bulldog Electric Products €o., supra. 


| Motion Denied] 


For these reasons defendant’s motion for 


summary judgment must be denied. 
* Ok Ox 
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[] 62,700] Kay Petroleum Corp. v. Louis Piergrossi et al. 


In the Connecticut Superior Court for Hartford County. No. 83228. 17 Conn. Sup. 15. 
17 Conn. L. J. No. 1, p. 7. Filed July 17, 1950. 


Clayton Antitrust Act 


Exclusive Supply Agreements—Defense to Contract Damages Action—Intrastate 
Transaction—When no showing is made that interstate commerce is involved in the sale 
of petroleum products which are received from a distributor under an exclusive supply 
contract, the Clayton Act cannot be invoked to defend an action for recovery of contract 
damages. Where the supply contract is made and performed within a state, interstate 
commerce would not be involved merely because the gasoline originally came from outside 


the state. 


See the Clayton Act annotations, Vol. 1, J 2023.90. 
For the plaintiff: Robert L. Krechevsky, Hartford, Conn. 
For the defendant: Leo V. Gaffney, New Britain, Conn. 


Murpny, J.: [Jn full text except for omis- 
sions indicated by asterisks] On May 31, 
1947, the plaintiff entered into a written con- 
tract with the defendants and one Reynolds 
under which the plaintiff agreed to sell and 
the defendants agreed to buy the entire 
gasoline requirements of a gas station 
owned by the defendants in Plainville for 
a period of five years. In addition, the de- 
fendants agreed to buy their entire require- 
ments of motor oil, greases and petroleum 
products from the plaintiff though the con- 
tract is silent as to any obligation upon 
the plaintiff to supply them. 

The defendants breached the contract on 
September 1, 1948, when they changed over 
to another brand of gasoline. They offered 
no evidence but rely upon their defenses 
of lack of consideration and the claim that 
the contract is in restraint of trade and vio- 
lates § 3 of the Clayton Act. 

* ok rk 

Section 3 of the Clayton Act (38 Stat. 731, 
15 U. S. C. $14) makes unlawful any con- 
tract for the sale of goods and other com- 
modities where competitors are excluded or 
where competition is substantially lessened 
or tends to create a monopoly. 

The defendants rely upon Standard Oil 
Co. of Califorma v. United States, 337 U. S. 


293, in which the Supreme Court affirmed 
the District Court in holding that the con- 
tracts for the sale of the company’s products 
to dealers in California violated §3 of the 
act because the dealers were restricted to 
the sale of such products exclusively. It 
was held also that the contracts lessened 
competition in interstate commerce although 
the parties were local firms and most of the 
products were produced in the state. 


[No Interstate Trade Shown] 


No evidence was presented to show that 
interstate commerce was in any way in- 
volved in the case at bar. While it could 
safely be assumed that the  plaintiff’s 
products came from without the state that 
fact alone would be insufficient to hold the 
contract invalid under the act. The section 
does not apply to a contract of sale made 
and performed in the same state, even 
though the gasoline involved in the contract 
was brought to the plaintiff oil company’s 
place of business by interstate commerce. 
Slaggert v. Case, 319 Mich. 200; Quincy Oil 
Co. v. Sylvester, 238 Mass. 95. 

x KOK 

Judgment for the plaintiff to recover dam- 
ages of $3,025. 


[62,701] The G. & P. Amusement Co. v. Regent Theater Co., et al. 
In the District Court of the United States for the Northern District of Ohio, Eastern 


Civil No. 26311. 


Division. 


Filed October 28, 1949. 


Sherman Antitrust Act 


Production of Documents—Good Cause—Discovery of Relevant Evidence.—Good 
cause is sufficiently shown in a motion for production of documents by the opposing party 
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when the information in the documents is not already known to the moving party, and 
when the documents are either themselves relevant or will likely lead to the discovery of 
relevant evidence which will enable the moving party to prepare his case or present his 
proof at trial with more ease. The moving party’s choice of documents is not limited to 
those which relate directly to him. 


See the Sherman Act annotations, Vol. 1, { 1640.624. 


Production of Documents—Designation—Subject Matter——Documents need not be 
described with such particularity that the possessor may go to his files and immediately 
pick out the document requested. The purpose of the rules of civil procedure is best 
served by permitting the moving party to designate the documents he wishes by careful 
designation of the subject matter he wants information on. 


See the Sherman Act annotations, Vol. 1, J 1640.624. 
For the plaintiff: Samuel T. Gaines (Gaines & Hirsch), Cleveland, Ohio. 


For the defendants: B. D. Gordon and C. R. Berne, Cleveland, Ohio, for Regent 
Theater Co., Grantwood Theater Co., Cinema Service Corp., East Shore Theater Corp., 
Paul Gusdanovic, Cooperative Theaters of Ohio, Inc., and Milton A. Mooney; Thomas M. 
Harman and Luther Day, Cleveland, Ohio, for Warner Brothers Pictures Distributing 
Corp., Twentieth Century-Fox Film Corp., Universal Film Exchanges Inc., and Columbia 


Pictures Corp. 


Jones, J.: [In full text except for omissions 
indicated by asterisks] * * * 

The plaintiff has filed a motion under 
favor of Rule 34 asking for production, in- 
spection and copying or photographing of 
the following classes of documents: 

(1) Any and all written contracts or 
agreements entered into by any of the dis- 
tributor defendants and Cooperative or with 
any exhibitor for whom such contract was 
negotiated by Cooperative beginning with 
contracts for the 1938-1939 season to date 
of action; 

(2) * * * 

Defendants under favor of Rule 30 (b) 
have filed motions which oppose plaintift’s 
motion. 

Distributor defendants move on the grounds 
that: 

(1) There is no showing of “good cause”; 

(2) The documents sought are not prop- 
erly designated; 

(3) There is no showing that the docu- 
ments constitute or contain evidence rela- 
tive to any matter within the scope of the 


examination permitted by 26 (b). 
* * x 


[Objections to Production] 


All defendants maintain that the produc- 
tion of the documents will cause them ex- 
pense and hardship and will reveal confidential 
information and ask that if the plaintiff’s 
motion is granted in all or part that the 
inspection so ordered be conducted by a 
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master and be limited to those parts of such 
written contracts or agreements and parts 
of such forms or papers used during the 
course and conduct of negotiations thereof 
as relate to those defendants or others, as 
to whose written contracts or agreements 
the Court shall have ordered production and 
inspection. 

Defendants strongly contend that plaintiff 
has made no showing of good cause why the 
documents requested should be produced. 
It is not easy to determine from the cases 
what “good cause” is. Defendants cite 
Hickman v. Taylor, 329 U. S. 495; Martin v. 
Capital Transit Co., 170 F. 2d 811; Dellameo 
v. Great Lakes Steamship Co., 12 F. R. S., 
No. 34.13, Case 4, and Garrett v. Faust, 
8 F. R. D. 556, as controlling. 


An examination of these cases indicates, 
however, that in each one the material which 
was to be produced or the information therein 
was available to the mover or was already in 
his possession. A negative rule results. Good 
cause is not shown whe the mover has the 
information sought or can obtain the docu- 
ments or information therein through other 
methods than the rules of discovery. Con- 
versely, when such information is available 
only in the documents which are to be pro- 
duced, at least a partial showing of good 
cause has been made. 


[Good Cause Defined] 


Other decisions indicate that a showing 
of good cause has been made if it appears 
that the documents are relevant or will lead 
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Fox Film Corp., et al. 


to discovery of relevant evidence or if their 
production will enable a party to prepare his 
case or will facilitate proof or progress at 
the trial. U. S. uv. Schine Chain Theaters, 
2 F. R. D. 425; Gordon v. Penn. R. Co., 
5 F. R. D. 510; Hirshhorn v. Mine Safes 
Appliance Co.,8 F. R. D. 11. 


Assuming that the material requested is 
relevant, it is apparent from the ample sup- 
ply of affidavits and briefs from both sides 
that the documents which plaintiff wishes to 
be produced are in the possession of the 
defendants and that the information con- 
tained in such documents will be available 
to the plaintiff only if this Court so orders. 
Plaintiff has disclosed the theory along which 
he expects to proceed at trial and from such 
disclosure it seems necessary for him to 
have the requested documents produced to 
aid in the preparation of the case. Since 
the documents are unavailable and are nec- 
essary, plaintiff has shown good cause for 
production of the documents. 


The documents which are to be produced 
must be reasonably designated. There is a 
wide divergence of opinion on how specific 
the designation must be. One viewpoint 
holds that the documents must be so clearly 
indicated that the possessor may go to his 
files and pick out the document. The other 
viewpoint holds that all that needs be desig- 
nated are the definite subject matters which 
are desired rather than that certain books 
be designated which may or may not con- 
tain information desired. ‘The latter liberal 
view more nearly approaches the purpose 
of the Rules and will be followed. 


[Sufficient Designation] 


In this action plaintiff has designated the 
specific subject about which information is 
desired and there is no reason to believe 
that the defendants will have much trouble 
in finding the documents desired. This 
being so, there is no need for a specific 
designation of the exact documents desired. 
The Rules of discovery were not meant to 
be hindered by technicalities which would 


allow the suppression of evidence which 
meets the requirements of Rule 26 (b). 


All defendants claim that the plaintiff's 
motion should be denied because there is 
no showing of relevancy on the part of the 
plaintiff. Perhaps before the 1948 amend- 
ments such a showing had to be made, but 
even then, as shown by some of the cases 
cited in distributor defendants’ brief, there 
was some doubt as to the validity of such 
requirements. (See for instance, Byers Theater, 
Inc. v. Murphy, 1 F. R. D. 286.) 


Since Rule 34 has been amended, the 
scope of the discovery allowed is extended. 
That scope is measured by 26 (b) which 
allows discovery of matters relevant to the 
subject matter of the action or discovery of 
matter which is reasonably calculated to 


lead to the discovery of admissible evidence. 
* * * 


[Connection with Issues Unnecessary] 


As pointed out above, * * * it is no 


longer necessary to find the connection be- 
tween the issues and the documents re- 
quested. It is reasonable to expect that the 
production of the documents will lead to 
discovery of admissible evidence. That is 
all that is required and it is so shown by 
plaintiff. 

The same may be said of plaintiff’s re- 
quest for the production of Regent’s profit 
and loss statements. They will lead, at 
least, to discovery of evidence admissible on 
the damage count of the complaint. 


Defendants move that if discovery is 
granted it be limited to those documents 
which relate to the defendants in the action. 
The plaintiff should be allowed to inspect 
all documents requested in its motion in- 
cluding those relating to exhibitors served 
by Cooperative who are not defendants in 
this action. Again it is reasonable to expect 
that such document will lead to discovery 
of admissible evidence. * * * 


The motion of plaintiff will be granted. 
* OK Ox 


[62,702] Mission Theatres, Inc., et al. v. Twentieth Century-Fox Film Corp., et al. 
In the United States District Court for the Western District of Missouri, Western 


Division. No. 4729. January 4, 1950. 


Sherman Antitrust Act 


Moving Picture Arbitration Awards—Res Judicata—Application of Standards Differ- 
ent from Sherman Act.—When, in answer to a claim for damages due to conduct violating 
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Mission Theatres, Inc., et al. v. Twentieth Century- 
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the Sherman Act, it is pleaded that the plaintiff independent theatre operater has already 
had a determination of the reasonableness of clearances in a proceeding before an arbitra- 
tion tribunal, it is held that the award of the tribunal, since the standards applied by it 
were so different from the standards of the Sherman Act, cannot have any res judicata 
effect which would bar the later action in the district court. 


See the Sherman Act annotations, Vol. 1, J 1640.636. 


Moving Picture Arbitration Awards—Res Judicata—Parties to Prior Decision.—Since 
film runs and clearances are now required to be bargained for between distributor and 
exhibitor, and therefore bind the contracting parties but do not impose a status upon the 
theatre itself, any arbitration award upon the reasonableness of film clearances is a decision 
which is not binding upon the theatre or a subsequent owner. The res judicata effect of a 


prior decision can be applied only against the parties to that prior decision. 
See the Sherman Act annotations, Vol. 1, | 1640.636. 


For the plaintiffs: Louis B. Schwartz and Samuel P. Halpern, Minneapolis, Minn.; 
Duvall P. Strother, Kansas City, Mo.; A. J. Pflumm, Mission, Kans. 


For the defendants: Byron Spencer, James T. Britt ad Joseph J. Kelly (Spencer, 
Britt & Browne), Kansas City, Mo.; Armwell L. Cooper and Wallace Sutherland (Cooper, 
Neel, Sutherland & Rogers), and William E. Kemp (Kemp, Koontz, Clagett & Norquist), 


Kansas City, Mo. 


Ripce, Judge: [Digest] After the expira- 
tion of the consent decree in United States v. 
Paramount Pictures, et al., the District Court 
for the Southern District of New York held 
“everything relating to rights under and 
remedies for violation of the Sherman Act 
[was] open for consideration” by the Court. 
When the Court came to consider the issues 
of clearances and runs, it found much in the 
historical development of these which it held 
to violate the Sherman Act. Many of the 
clearances could not be justified by competi- 
tive factors, and had become fixed and uni- 
form without regard to special circumstances 
which might have made them reasonable 
restraints of trade. 


[Plead Prior Arbitration as Bar] 


The defendants in the present case seek 
to set forth the defense that Dickinson, Inc., 
one of the plaintiffs, presented a “Demand 
for Arbitration” before the Motion Picture 
Arbitration Tribunal set up under Section 
VIII of the consent decree, Dickinson argu- 
ing that the clearance period imposed upon 
it was unreasonable, and that as to certain 
of the present defendants the tribunal made 
an award fixing Dickinson’s clearance at two 
weeks. Defendants assert that this deter- 
mination has a binding res judicata effect 
upon the present plaintiffs on the issue of 
clearance. 

It is plain that the proffered defense 
matters submitted by the defendants are not 
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res judicata as to any issues raised by the 
plaintiffs in the present action. 


Tersely stated, the issues presented are 
that the defendants combined and con- 
spired with each other to adopt and maintain 
a system of clearances between runs which 
operated in favor of theatres owned or con- 
trolled by certain defendants to the prejudice 
and damage of independent theatres such 
as Dickinson. The acts charged are similar 
to those involved in the Paramount case, 
supra. These issues, however, were not 
submitted to the arbitration tribunal, and 
that tribunal had no jurisdiction to adjudi- 
cate any such issues. 


[Standard Different from Sherman Act] 


In the consent decree, which was to be 
binding for only three years, a rule of thumb 
was set up by which the arbitration tribunal 
could decide whether a clearance was rea- 
sonable or unreasonable. An examination 
of the factors which the tribunal was to 
consider reveals that the rule of thumb does 
not establish a standard of reasonableness 
the same as does the Sherman Act. The 
tribunal was required to consider, among 
other things, the historical development of 
clearances in a particular area, and this re- 
quirement had the effect of keeping alive, 
during the period of the decree, clearances 
as they existed at the time of institution of 
that suit. 


The District Court did not consider his- 
torical development to be a proper factor 
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in deciding on the reasonableness of clear- 
ances. It is clear from its opinion that the 
Court found independent exhibitors were 
confronted with fixed scales of clearances, 
runs and admission prices, and that the 
independents had no fair chance then, or in 
the future, to effect any change in the 
situation. 


[Change in Law Prevents Application of Rule] 


From the foregoing we are led to con- 
clude that the factors and the rule of thumb 
which the defendants bound themselves to 
in the consent decree are so different from 
the test of reasonableness under the Sherman 
Act that any award made by the arbitration 
tribunal cannot be res judicata as to any of 
the issues now raised. Res judicata cannot 
be a defense in a later action when there has 
been a change of law, or an intervening deci- 
sion, since the entry of the judgment to 
which it is sought to give the res judicata 
effect. 


[Clearances Binding Only Between Parties] 


Further, it is elementary law that a prior 
decision is binding only upon the parties 
who participated in it. If there is a central 
theme running through the decisions in the 
Paramount case, it is that the defendants 
fixed the status of theatres without regard 
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to competitive factors. In the opinions one 
cannot come to any conclusion other than 
that it was intended that clearances should 
in the future be granted after opening bar- 
gaining between parties, and not be con- 
sidered as a matter of status. Clearances and 
runs being then a subject of bargaining, any 
contract granting a clearance is a mere 
license, subject to change at the will of the 
parties, and cannot permanently fix the status 
of any theatre or bind any subsequent owner 
of the theatre. That being the case, the 
award of the arbitration tribunal could not 
legally fix the status of the theatre in ques- 
tion so as to bind the present plaintiffs and 
defendants, who were not parties to that 
arbitration proceeding. 

The Supreme Court in the Paramount 
case classified the arbitration proceedings 
set up in the consent decree as being “merely 
an auxiliary enforcement procedure.” Being 
such, we cannot perceive how the award 
here claimed is res judicata, or how it bars 
any of the present plaintiffs from pursuing 
their remedies under the Sherman Act. 


[Leave to Include Defense Denied] 


The several motions of the defendants for 
leave to amend their answers to include the 
above defense are denied. 


[| 62,703] United States v. Oregon State Medical Society, et al. 


In the United States District Court for the District of Oregon. 


September 27, 1950. 


Civil No. 4255. 


Sherman Antitrust Act 


Medical Associations—Monopolization of Professional Services—Operation of Non- 
Profit Pre-paid Medical Service Plan.—The formulation by doctors of a pre-paid medical 
service plan in the form of a non-profit cooperative to compete with more expensive 
pre-paid medical service plans is not a combination in restraint of trade or a monopoly, 
when the competition is carried only fairly by the doctors and their associations, when 
no boycotts are laid against doctors serving other corporate health plans, when member- 
ship in the cooperative amounts to only a small part of the state population, when it is 
found that medical practice is not a trade and that fee schedules do not constitute price 
fixing. It is proper for members of the medical profession, with the purpose of safe- 
guarding the close doctor-patient relationship, to organize in competition with non-profes- 
sional organizations to eliminate private profit above legitimate hospital and medical 
charges. 


See the Sherman Act annotations, Vol. 1, § 1220.151, 1240.265. 


For the plaintiff: Tom C. Clark, Attorney General; Herbert A. Bergson, Assistant 
Attorney General; Holmes Baldridge, Philip Marcus, James R. Browning, Robert H. 
Weinstein, and Isadore Cohen, Special Assistants to the Attorney General, all of Wash- 
ington, D. C.; Aute L. Carr, Attorney, U. S. Department of Justice, Washington, D. C.; 
Charles L. Whittinghill, John J. Mulvey, and Gerard G. Galassi, Department of Justice, 
Seattle, Washington; Henry L. Hess, U. S. Attorney, Portland, Oregon. 
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For the defendants: Neff & Frohmayer, Medford, Oregon; Griffith, Peck, Phillips 
& Nelson, by John J. Coughlin, Portland, Oregon; George L. Hibbard, Oregon City, 
Oregon; John H. Carson and Allan G. Carson, Salem, Oregon; Willie, Kyle & Emmons, 
Albany, Oregon; Cake, Jaureguy & ‘ooze, Portland, Oregon. 


McCuLtocu, District Judge: [Jn full text] 
My work as a trial judge does not permit 
the preparation of a formal opinion in so 
complex a case. I will state my conclusions 
on the main issues and then will append 
some notes made at various stages through- 
out the trial. These may be of aid to counsel 
in the preparation of Findings of Fact and 
Conclusions of Law to be submitted as a 
basis for final judgment. 


Government's Contentions 


The Government contends (1) that de- 
fendants, beginning about 1936, conspired 
to restrain and monopolize prepaid medical 
care “in the State of Oregon” (2) that ‘each 
of the medical societies’ (Oregon State 
Medical Society and eight county and 
regional societies) “attempted to restrain 
and monopolize prepaid medical business in 
areas where they operate;” and (3) that 
“each of the medical societies’ (Oregon State 
Medical Society and eight county and regional 
societies) “did restrain and monopolize pre- 
paid medical business in areas where they 
operate.” 

I hold that none of the Government’s 


charges have been proven by a preponder- 
ance of the evidence. 


The Time Factor 


The Government presents its case against 
the Doctors under four time headings: 1930- 
1936; the year 1936; 1936-1941, and 1941 to 
date. 


I prefer to group the controlling events 
into two periods: (1) Prior to the organiza- 
tion of the Doctors’ own statewide plan in 
1941 and (2) from the organization of the 
Doctors’ plan (Oregon Physicians’ Service) 
in December, 1941 to date. 

During the first period the Doctors were 
fighting defensively. They were quarreling 
among themselves and their chief antagonist 
exploited their dissension. This is the 
period of expulsion of doctors from medical 
societies—an unhappy and unfortunate period. 
Only death of the parties will close all the 
wounds that were made at that time. This 
period is ancient history. It has no legal or 
casual connection with the period 1941 to 
date, following the organization of the 
Oregon Physicians’ Service. 
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The fatal weakness of the Government’s 
case I feel is the attempt to tie the periods 
1936-1941 and 1941 to date together. 


The Question for Decision 


The question then left for determination 
is wheiiier the Oregon doctors in the forma- 
tion of their own prepaid non-profit organ- 
ization, OPS, have violated the anti-trust 
laws. As competitors of the privately-owned- 
for-profit organizations in the same field, 
have the doctors transgressed the bounds 
of legitimate compettion? I hold that they 
have not. 


The Period 1936-1941 


This was the period when the Doctors 
were trying to find themselves. It was a 
defensive period. The Doctors felt they 
were being exploited. They were trying to 
maintain their professional standards. They 
felt the doctor-patient relationship was being 
destroyed. It was a period of groping for 
the correct position to take to accord with 
changing times. The Doctors sponsored 
their own prepaid plan (Multnomah) and 
then repudiated it. What the Doctors did 
during this period was not conspiracy. 


The Period 1941 to Date 


I really doubt that the Government be- 
lieves the operations of Oregon Physicians’ 
Service are monopolistic. Its two chief com- 
petitors are tremendously profitable; they 
have the cream of the business, going only 
into selected areas, whereas OPS must go 
everywhere and has many other weaknesses 
inherent in cooperative enterprise. 


I hold that Oregon Physicians’ Service is 
not a conspiracy but, rather, an entirely 
legal and legitimate effort by the profession 
to meet the demands of the times for broad- 
ened medical and hospital service, eliminat- 
ing the evils of privately owned concerns as 
well as the element of private profit. 


Are the Professions Exempt from 
the Sherman Act? 


This question has been reserved by the 
Supreme Court. I make reference to it in 
the Wotes that follow. 
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Interstate Commerce 


I am assuming (without finding) that in- 
terstate commerce is involved in this case. 


FINDINGS ON CONTROLLING 
ISSUES 


[No Conspiracy or Restraint] 


I will make a finding that the defendants 
did not conspire to restrain and monopolize 
prepaid medical care in the State of Oregon. 

I will make a finding that defendant 
medical societies did not attempt to restrain 
and monopolize prepaid medical business in 
areas where they operate by express agree- 
ment or concert of action within their own 
groups or with third parties. 

I will make a finding that defendant 
medical societies did not in fact restrain 
and monopolize prepaid medical business in 
areas where they operate by express agree- 
ment or concert of action within their own 
groups or with third parties. 

I will make a finding that defendant 
doctors and medical societies have not re- 
strained or sought to restrain the use of 
hospital facilities by others, except in cases 
of lawful and legitimate professional disci- 
pline of individual doctors for unprofes- 
sional conduct detrimental to their patients, 
to the hospitals and to the public generally. 


[No Monopoly Found] 


The Government says regardless of mo- 
tive, if the necessary result of action is 
monopoly, the statute applies. But I find 
(1) that the motive (intent) of defendants 
was not to restrain or monopolize and (2) 
that monopoly did not in fact result and does 
not exist. Nor does unreasonable restraint 
exist. 

I will make a finding that if there was 
a conspiracy, as alleged by the Government, 
the thread was broken and the conspiracy 
ended when a large percentage of Oregon 
doctors entered the Armed Forces in the 
period 1941-1945. 


I will make a finding that if there was 
conspiracy, as alleged, the thread was broken 
and the conspiracy ended when the organ- 
ized doctors of Oregon reversed their posi- 
tion in 1941 and engaged in contract practice 
through the medium of their.own organiza- 
tion, Oregon Physicians’ Service. If the 
doctors had previously been conspirators, 
they then became competitors, competing 
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with the existing privately owned and op- 
erated prepaid medical care organizations. 


[Competition Legitimate] 


I will make a finding that OPS and the 
doctor-owned county and regional plans are 
business competitors with the privately 
owned profit making organizations and that, 
as competitors, the doctors have conducted 
their organizations fairly and well within 
the legal limitations of competitive business 
practice. 


[Practice of Medicine Not Trade] 


I will make a finding and/or conclusion 
that the practice of medicine is not a trade 
within the meaning of the Sherman law. 


FINDINGS ON SUBSIDIARY ISSUES 


Rule of Reason 


Years ago the Supreme Court applied the 
“Rule of Reason” to anti-trust prosecutions. 
I will make a finding that the restraint of 
trade (if any) in this case was and is not 
unreasonable. I do not include in this fee 
fixing for, as I state in another Note, if 
doctors are held to be engaged in a trade, 
they cannot “fix fees” under the Supreme 
Court’s decisions. Incidentally, the privately 
owned hospital associations fix fees and they 
are engaged in a trade. 


The Purpose of Oregon Doctor-owned 
Plans 


I will make a finding that OPS and the 
various county or regional doctor-owned or 
doctor sponsored prepaid medical plans were 
not formed to eliminate or restrain organ- 
izations already in the field; on the contrary, 
they were formed to meet the social need 
which had arisen for group medical care, 
eliminating the element of private profit, 
over and above legitimate hospital and 
medical charges. 


“Taking Tickets” 


I will make a finding that there is no 
present conspiracy, combination, agreement 
or concert of action among doctors not to 
“take tickets” of privately owned hospital 
associations. 

I will make a finding and/or conclusion 
that refusal to “take tickets” of privately 
owned associations is not boycott. 
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Boycott 


I will make a finding and/or conclusion 
that defendants have not in recent times 
(if ever) boycotted privately owned hospital 
associations, and that they do not, so far as 
the evidence or legitimate inferences show, 
intend to boycott privately owned hospital 
associations in the future. 


Restraint on Hospitals 


was alleged but nothing substantial offered 
in proof. 


NOTES 
Note 1 


Restriction (?) of Prepaid Coverage 


A greater per cent of Oregon covered by 
prepaid plans than in any other state. 
(p. 455 Government’s brief.) 


Note 2 
This is not Monopoly 


Only 120,000 out of 1,510,000 people in 
the state belong to OPS. 


Note 3 
Hard to Follow 


The Government charges that OPS is 
engaged in a conspiracy to monopolize state- 
wide prepaid medical care, but OPS is criti- 
cized because it does not go into certain 
counties. 


Note 4 
“Allocation of Territory” 


Obviously, two doctor-sponsored plans, one 
statewide, the other local, could not operate 
in Klamath County, to take an instance. 
If the needs of the public are adequately 
taken care of in a particular county through 
the activities of local physicians, the pro- 
fession’s duty as to prepaid medical care in 
that particular county is fuily discharged. 
On this point, the Government has fallen 
into absurdity. Apparently it says OPS 
should use X county physicians to compete 
with X county physicians, 


Note 5 
(“Economic Aspects] 


There is frequent reference in the Gov- 
ernment’s brief to the “economic aspect” of 
the defendant doctors’ activities, 

It was said “The laborer is worthy of his 
hirese 
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Note 6 
Fee Fixing “Activities” 

This expression is used in the Govern- 
ment’s brief. Is supervision of fees within 
a profession unlawful? Barbers do _ it, 
bricklayers, beauty operators, milk men. 


Note 7 
Fee Fixing 

Of course, if the professions are trades, 
then fee schedules become (under Supreme 
Court decisions) per se unlawful. 

The question of fee fixing has become 
academic in the present case because the 
case revolves around the legitimacy of the 
operations of the doctors in competition with 
the privately owned plans. The Govern- 
ment concedes the right of the doctors to 
compete in this field and the fixing of fees 
is of the very essence of all prepaid plans, 
whether doctor-owned or privately owned. 


Note 8 
Power 


The Government in Sherman Act prose- 
cutions is the particular group in charge 
of the anti-trust department of the Depart- 
ment of Justice at the time, and the type 
of prosecutions brought in a given era re- 
flect the economic and social views of those 
in power at that time. Instance: Attempts 
by Assistant Attorney General Arnold to 
subject Organized Labor to the antitrust 
laws. 


Note 9 


“The Sherman Act Means What the 
Courts Say It Does? 

The Supreme Court has held that Or- 
ganized Labor does not come under the 
anti-trust laws. This was court-made law. 

Can it be justly contended that the Con- 
gress intended to include the professions 
when it enacted the Sherman law in 1890? 
The American Medical Association had 
been in existence 43 years. The American 
Bar Association was organized in 1878. 


Note 10 
Variable National Policies 


During the late war, exemption from the 
anti-trust laws was given to large enter- 
prises in order to attain maximum produc- 
tion of vital materials. 

(Legislation just enacted 9/23/50 appears 
to authorize exemptions during the present 
Korean crisis.) 
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N.R.A. 


was an interesting aberration. The oil com- 
panies pleaded unsuccessfully that they were 


only doing what they had been encouraged 
to do under N. R. A. (310 U. S. 150.) 


Note 11 
Court-made Policies 


A keen analyst has said the Sherman Act 
“suffered from bad draftsmanship.” That 
this is a broad field for court-made law was 
the observation of Judge Learned Hand in 
the recent New York communist cases. 


Note 12 
The Age of the Common Man 


In a measure, this case is an attack on the 
professions. Everything critical of the doc- 
tors that has been said in the case could 
be said of the legal profession. 


The World Revolution that we hear 
about allows no place for the professions. 
All that is principle, dignity, the efforts of 
the ages to create an aristocracy of intellect 
—these are to be destroyed in the interests 
of “the common man.” 

He will be “common,” indeed, without 
professions in the society which he is to 
rule. 


Note 13 
Self-preservation 


Leaders among the doctors maintain the 
view that doctor owned prepaid medical 
plans are the profession’s answer to so- 
cialism. 

Can it be that a profession may not de- 
fend itself by reorganization of its methods, 
by doing within the profession what has 
been compelled elsewhere by law; that, 
thus, to reorganize and seek to preserve its 
independent status makes an organized pro- 
fession and its leaders criminals and subject 
to the injunctive power of the courts? 

In short, that organized medicine must 
remain a sitting duck while socialism over- 
whelms it? I would not expect an American 
ceurt to hold that. 


Note 14 
Socialized Medicine 


may overtake them but the doctors claim 
the right to save the profession from so- 
cialism. That is what this case is about, 
according to the doctors’ viewpoint. As 
to this defense it must be conceded that the 
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purpose with which action is taken is of 
prime importance under the Sherman Act. 


Note 15 
Constitutional Democracy 


is not a one way road. Those seeking 
changes, radical or other-wise, may urge 
them. Those who believe in things as they 
are or who seek to retain them in modified 
form may oppose radical change, without 
becoming subject to the criminal laws. That 
certainly includes vitally interested parties 
whose way of living, whose living itself, 
is threatened. This is entirely aside from 
considerations of public interest. 

I may be one of the most despicable 
persons in the community and, having great 
wealth, put it to entirely anti-social uses. 
Under our system, I may fight for the right 
to continue my way of life. Social forces, 
acting through the Government, may im- 
pinge on me but I can oppose them with all 
my might. That is one of the issues in this 
case. What was the purpose of the doctors 
in organizing the Oregon Physicians’ Serv- 
ice? Was it to obtain a monopoly in the 
pre-paid medical field, or was it to save 
themselves and their profession from threat- 
ened socialization? I hold it was the latter 
and that nothing in the anti-trust laws de- 
prives them of the right to fight to defend 
their independent professional status. That 
is entirely different from whether Socialization 
can be lawfully forced on them. 1 might add 
that any other construction of the statute 
would raise the gravest questions. 


Note 16 
Judge Learned Hand 

said: “A monopoly of all those interested 
im an activity is no monopoly at all, for no 
one is excluded, and the essence of mon- 
opoly is exclusion * * *. If other services 
(hospital associations in this case) were 
incidentally driven out, that would not be 
an actionable wrong.” 52 F. Supp. 362, 374. 

Membership in Oregon Physicians’ Serv- 
ice is open to all doctors in good standing 
in a medical society, local or State. Query, 
under Judge Learned Hand’s definition, if all 
doctors, members of medical societies, became 
members of OPS, would this be a monopoly? 

In this connection, I will make a finding 
that it has not been shown that at any time 
within recent years, has membership in any 
medical society been denied to a doctor 
because of his connection with any private 
hospital association. 
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Note 17 
The Legal Profession Next 

The trend and drift towards Socialized 
Medicine should be all the lawyer needs 
to recognize the Socialized Law is but the 
next step for those dedicated to the social- 
ized-police state * * *, 

The socialization of the law, if lawyers 
permit it to come about, will ultimately con- 
tribute more to the destruction of Democ- 
racy than any other thing that can happen. 
It can happen here! (Quoted from Oregon 
State Bar bulletin, Alexander G. Brown, 
editor, August, 1950.) 


Note 18 
Judge Wilkin 

has pointed out the slowness of the legal 
profession to organize in the United States. 
The American Bar Association was organ- 
ized in 1878. 

It was unlawful in one of the Colonies 
to practice law. The cycle is that way again. 


Note 19 

The Professions 
are monopolies, but they are not per se un- 
lawful because they are not trades. 


Note 20 


Compliment to Government Counsel 


I desire to compliment Mr. Marcus and 
his staff that they have not pressed in this 
case for a holding that professions are 
trades, but have been willing to rest their 
case on other grounds. 


Note 21 
Slaves 
Judge Robert N. Wilkin says Greek slaves 
were the physicians in Rome. To this he at- 
tributes the late rise of Medicine as a pro- 
fession, as compared with law. (“The Spirit 
of the Legal Profession,” p. 157.) 


Note 22 
Doctors 


like lawyers, are not popular but they have 
this advantage, they are an absolute ne- 
cessity. 

It was said in the last war every ship 
having a complement of one hundred men 
or more had a doctor (Compare Horatio 
Hornblower); on the battlefields a doctor 
was within reach of every wounded man. 

Apparently lawyers reached the peak of 
their popularity early. (See Gibbon’s great 
Chapter 44.) 
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Note 23 
An Ohio Will: 

“Shun preasts of all orders, Drs. of all 
profession and lawyers of all grades. I 
don’t include Surgery with Doctors, and 
above all class that afflict humanity the 
lawyers is the worst.” 


Note 24 
Flexing Their Muscles 


Union witnesses were offered by the 
Government to testify angrily that doctors 
would not give them itemized statements. 
I think the issue was magnified, but I was 
struck by the attitude of the men towards 
the professions. 


Note 25 
Klamath 


A striking instance of local initiative is 
furnished by the Klamath County doctors. 
At a cost to themselves of $400,000, the 
Klamath doctors purchased and modern- 
ized two privately owned hospitals. They 
did this because hospital costs were too 
high under private management and the 
service was not adequate. 


Needless to say, after this heavy invest- 
ment, the Klamath doctors have their own 
local prepaid plan and for this, although not 
named as defendants, they are charged with 
being parties to the alleged statewide con- 
spiracy to restrict medical care. 


I have great difficulty in following the 
Government’s criticism of county and re- 
gional doctor groups who have set up their 
own local prepaid plans. They are but dis- 
charging their duty to their own local peo- 
ple, it seems to me. 


~Is this what the Government wants: 
That doctors should leave the field to the 
privately owned companies? Certainly not 
that, for at the trial the Government law- 
yers conceded the right to the doctors to 
compete. 


Note 26 
Some Quotes: 


Loyalty to the client’s interest is the 
highest duty of a lawyer. Socialization 
would destroy the independence of the 
Bar and create a loyalty above that ow d 
to the client. 


The professional service of a lawyer 
should not be controlled or exploited by 
any lay agency, personal or corporate, 
which intervenes between client and 
lawyer. 
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The above quotations sound very like the 
doctors’ utterances that are condemned by 
the Government in this case. The quota- 
tions are from 1950 writings of the American 
Bar Association. 


Canon 35 of the Canons of Professional 
Ethics of the American Bar Association 
provides: 

INTERMEDIARIES 


The professional services of a lawyer 
should not be controlled or exploited 
by any lay agency, personal or corporate 
which intervenes between client and law- 
yer. A lawyer’s responsibilities and quali- 
fications are individual. He should avoid 
all relations which direct the performance 
of his duties by or in the interest of such 
intermediary. A lawyer’s relation to his 
client should be personal and respon- 
sibility should be direct to the client. 


The A. M. A. Case 


The present case represents an effort to 
apply the decision obtained against the 
American Medical Association (317 U. S. 
519) to Oregon. The facts are different. 
The times are different. 
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Note 28 
Amends to Dr. Moore and Others 


Since doctors generally are now doing 
the same things for which they expelled 
their brothers in 1936 and years following, 
fair play suggests that amends, where pos- 
sible, be made to those still living. Doctors 
expelled or who resigned under pressure 
from the medical societies should be re- 
turned to membership. 


[Interpretation of Findings and Notes] 


The foregoing findings and notes may be 
deemed and treated as Findings of Fact 
on factual matters and as Conclusions of 
Law on legal questions—to be supple- 
mented by formal Findings and Conclusions 
if counsel deem it necessary or appropriate 
to submit further Findings and/or Con- 
clusions for consideration. 

Plaintiff’s case was, at my request, argued 
fully at the end of the Government’s testi- 
mony; and, having had the advantage of 
extensive pre-trial hearings and exhaustive 
briefs, I have not felt the need for further 
argument. 


Judgment of dismissal will at a later time 
be entered. 


[62,704] Pennsylvania Water & Power Co., and Pennsylvania Public Utility Com- 
mission v. Consolidated Gas, Electric Light and Power Co., and Public Service Commission 


of Maryland. 


In the United States Court of Appeals for the Fourth Circuit. No. 6102. September 


30, 1950. 184 Fed. (2d) 552. 


Appeals from the United States District Court for the District of Maryland, at Balti- 


more. Civil. Reversed and remanded. 


Sherman Antitrust Act 


Restrictions on Competition — Legal-Monopoly, State-Regulated Public Utilities — 
Exclusive Sale and Repurchase Agreements in Electric Power.—When two public utilities, 
one selling electric power primarily at wholesale and the other primarily at retail, agree 
that the wholesaler shall furnish power to the retailer for resale to consumers which might 
have been also supplied by the wholesaler, that the retailer may sell back excess power to 
the wholesaler and has the sole power to determine what amount to sell back, and that the 
retailer shall approve any planned expansion of the wholesaler’s facilities and approve any 
planned sale or encumbrance of those facilities, there exists a clear contract for the purpose 
of restricting competition and restraining trade. There is in such an agreement a plan for 
dividing sales territory between two utilities which otherwise might have been competitors, 
at least for those customers to which both are connected by electric power lines. It is a 
restraint of trade for one utility, although it may require state permission to expand, to 
agree not to expand until it has first secured the permission of a non-regulatory and 
competing company. 

See the Sherman Act annotations, Vol. 1 {1021.251, 1220.151, 1220.178, 1220.203, 
1220.204. 


Price Fixing of Electrical Power—Rate Regulation by State Supervisory Bodies— 
Reasonableness of Price Irrelevant to Legality—An agreement between an electric power 
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wholesaler and an electric power retailer which gives the retailer the right to fix the prices 
at which the wholesaler shall furnish power to other buyers, constitutes price fixing in 
violation of the Sherman Act. Although prices in the form of rates may be required to be 
approved by a state regulatory body, and although public utilities may be lawful monopolies, 
such control in the state body operates only to secure reasonable rates for purchasers. But 
the fixing of prices is by itself an unreasonable act, although the prices themselves may be 
reasonable, and the price fixing by the power retailer is illegal under the Sherman Act 
even though the supervision of the state regulatory body may prevent such rates from 
becoming unreasonable. 


See the Sherman Act annotations, Vol. 1, § 1240.101, 1240.290. 


Clayton Antitrust Act 


Restrictions on Competition—Power to Prevent Purchases from Others—Right of 
Resale to Wholesaler to Satisfy Supply Requirements.—The power of a retail electric 
power supplier, which also creates energy, to determine what amount of electric power it 
will sell back to the wholesaler which supplies part of the retailer’s needs, is a power in the 
retailer to supply the wholesaler with all its occasional supply requirements, and amounts 
to the power of excluding sales by any competitors from whom the wholesaler might have 
obtained power. Such an agreement is violative of the Clayton Act prohibitions against 
agreements to refrain from using the goods or services of competitors. 


See the Clayton Act annotations, Vol. 1, f 2023, 2023.36. 


Federal Power Act 


Monopolies in Public Utilities—Prior Jurisdiction of Federal Power Commission— 
Antitrust Questions Beyond Licensing Function of Commission.—The power of the Fed- 
eral Power Commission to prohibit monopolies among public utilities is part of the function 
of issuing licenses. The requirement that monopolies be prohibited is a restriction upon 
the freedom with which the FPC may grant licenses, and is not an enlargement of its juris- 
diction to oust courts of their jurisdiction over violations of the Sherman Act. The power 
of the FPC to recommend action by the Attorney General is an extension of the licensing 
function, and does not have the effect of imposing a requirement of prior administrative 
action by the FPC before the antitrust laws may be invoked against a utility over which 
the FPC has jurisdiction for some purposes. 


See the Federal Laws annotations, Vol. 1, J 799. 


For the appellants: James Piper, Wilkie Bushby and Charles E. Thomas (R. Dorsey 
Watkins, William J. Grove and Lloyd S. Benjamin on the brief). 


For the appellees: Harry N. Baetjer, Alfred P. Ramsey and Charles D. Harris (G. 
Kenneth Reiblich, Norwood B. Orrick and John Henry Lewin on the brief). 


Reversing and remanding a decision of the United States District Court for the District 
of Maryland, 89 Fed. Supp. 452, reported at J] 62,601. 


Before PARKER, Soper and Dosm, Circuit Judges. 


Soper, Circuit Judge: [Jn full text] The [Prior Judicial Proceedings] 
subject matter of this suit is a wholesale Differences between the parties led Con- 
electric power agreement between Consoli-  golidated on September 1, 1948 to invoke 
dated Gas, Electric Light & Power Com- arbitration provisions contained in Article 
pany of Baltimore, a Maryland utility X of the contract. Shortly thereafter, Penn 
corporation, and Pennsylvania Water & Water instituted this suit and asked the 
Power Company, a Pennsylvania utility cor- court to declare that Article X is unenforce- 
poration. Penn Water seeks a declaratory able, and to enjoin Consolidated from pro- 
judgment that the agreement is not a valid ceeding with the arbitration. During the 
contract principally on the grounds that it course of the proceeding Penn Water noti- 
violates the federal anti-trust laws and is fied Consolidated that it had terminated the 
contrary to the public policy and the laws agreement because of breaches on the part 
of Pennsylvania. of Consolidated, and filed an amended com- 
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plaint asking that the agreement be struck 
down in its entirety and also that the arbi- 
tration be enjoined. 

Penn Water notified Consolidated that it 
would immediately cease to receive from 
Consolidated and pay for any electric energy 
generated in Maryland or the District of 
Columbia and transmitted to Pennsylvania, 
and that its operations would be changed to 
effect this purpose. It declared that it would 
receive energy via its transmission lines for 
the limited purpose of delivery to the Penn- 
sylvania Railroad; and announced that these 
changes would have no effect on the amount 
of electrical services rendered by Penn 
Water to Consolidated. Thereupon Consoli- 
dated applied to the court for a rstraining 
order and on February 9, 1949 the court 
restrained Penn Water, pending the final 
determination of the issues, from doing any- 
thing in respect to the generation, transmis- 
sion and disposition of power covered by 
the agreement between the parties in any 
manner different from the procedure there- 
tofore followed in the performance of the 
contract. Thereafter Consolidated answered 
the amended complaint denying that the 
agreement is invalid for any reason, or that 
it had broken the agreement in any way, 
and asserted that the alleged breaches were 
proper subjects of arbitration under the 
contract. 

The attorney for the Public Service Com- 
mission of Maryland was granted leave to 
appear on behalf of the Commission as in- 
tervener, and filed an explantory statement 
of its position in support of Consolidated. 
The Pennsylvania Public Utility Commis- 
sion intervened and charged that the con- 
tract between the two utilities is invalid 
because it constitutes a surrender of the 
powers and franchises of Penn Water to 
Consolidated without the approval of the 
Commission. 

The court held that the contract was valid 
and that the parties should proceed to arbi- 
tration and continued the restraining order 
in effect until the decision of this court on 


appeal. 


[Interconnected Sytems — Competitive 
Potentialities of Utilities Involved] 


Penn Water is a Pennsylvania utility cor- 
poration which was incorporated in 1910. 
It is the owner of hydro and steam electrical 
generating plants, capable of producing 
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104,000 kilowatts and 30,000 kilowatts re- 
spectively, at Holtwood, Pennsylvania, on 
the Susquehanna River. It also owns trans- 
mission lines, including those owned by its 
subsidiary, Susquehanna Transmission Com- 
pany of Maryland, which connect with other 
utilities in Pennsylvania, Maryland and the 
District of Columbia. The area between 
the Potomac River on the southwest and the 
Hudson River on the northeast and south 
of the Pennsylvania-New York State line is 
interlaced with electric transmission lines 
connecting various utility systems. Penn 
Water’s lines are interconnected with these 
systems which include the systems of Con- 
solidated in Maryland and the Potomac 
Electric Power Company in the District of 
Columbia. 

In 1910 Penn Water built two transmis- 
sion lines from Holtwood to Baltimore, and 
subsequently added various other lines. 
Today there are in addition a transmission 
line running northeasterly from Holtwood 
to Coatesville for the supply of power to the 
Chester Valley Electric Company, now 
merged with the Philadelphia Electric Com- 
pany; a transmission line running north- 
westerly from Holtwood to York to supply 
power to the Edison Light & Power Com- 
pany; a transmission line from the hydro- 
electric plant of the Safe Harbor Water 
Power Corporation* at Safe Harbor on the 
Susquehanna, ten miles above Holtwood, to 
the western part of Baltimore; and a trans- 
mission line from Safe Harbor to the eastern 
part of Baltimore; an extension of the west- 
erly one of these lines from Ellicott City, 
Maryland, to a point near the District of 
Columbia, to supply Potomac Electric, which 
serves the District of Columbia; and a trans- 
mission line from Safe Harbor to Perryville, 
Maryland, along the eastern shore of the 
Susquehanna River which supplies power to 
the Pennsylvania Railroad at Perryville. 
That portion of these lines which is in Mary- 
land is owned by the Susquehanna Trans- 
mission Company of Maryland. 

Penn Water sells its electric energy and 
services in bulk to five customers. It has a 
contract with Metropolitan Edison Com- 
pany, which operates in the central and 
eastern part of Pennsylvania; a contract 
under which it supplies electric services to 
the Philadelphia Electric Company at Coates- 
ville, which serves an area around Chester, 
Pennsylvania; a contract with Pennsylvania 


1 This plant was built and is controlled by 
Consolidated and Penn Water. 
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Power & Light Company for the supply of 
power in the Lancaster territory extending 
from the Maryland line north to Harrisburg 
and eastward to Reading. These three pub- 
lic utility companies are the Pennsylvania 
customers of Penn Water. In addition Penn 
Water has a contract with Consolidated to 
supply power and energy over transmission 
lines te Baltimore, and also in connection 
with another contract to the Pennsylvania 
Railroad. Most of the energy supplied to 
the Railroad is delivered from Safe Harbor 
to Perryville, but there is another source of 
supply to the Railroad in Washington. It 
will be seen that the greater part of the 
energy produced by Penn Water is sold at 
wholesale to four customers, while the re- 
maining portion is sold at retail to the Penn- 
sylvania Railroad as a consumer. 

Prior to entering into the agreement in 
suit, Penn Water sold electricity at retail to 
the street system of Baltimore, which is now 
a customer of Consolidated; and also to an 
electric furnace company in Baltimore. The 
lines of Penn Water connect directly with 
those of Potomac Electric and it could sell 
and deliver electric power directly to Poto- 
mac Electric if it were not for its contract 
with Consolidated which now buys electric 
power from Penn Water and resells it to 
Potomac Electric. 

Penn Water, in order to supplement its 
own supply of energy, buys energy gener- 
ated by Consolidated, Metropolitan Edi- 
son, Pennsylvania Power & Light, and 
Philadelphia Electric for resale, and also 
buys through Consolidated energy generated 
by Potomac Electric. 

Consolidated has four large steam gen- 
erating plants with a capacity of 538,000 
kilowatts and distribution facilities in and 
around Baltimore, and also has extensive 
transmission lines which connect with Penn 
Water’s network of transmission lines and 
with Bethlehem Steel Company’s electric 
generating plant in the Baltimore area. 


It thus appears that both Penn Water and 
Consolidated are engaged in the generation, 
transmission and sale of electric power and 
energy. Both companies have charter rights 
for the sale of electric energy to the public 
at wholesale or retail. Penn Water’s charter 
rights are derived from the State of Penn- 
sylvania, insofar as its lines in that state are 
concerned, and through the Susquehanna 
Transmission Company in Maryland it has 
similar charter rights to operate in Mary- 
land. Consolidated has similar charter rights 
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for the purchase and sale of electric energy 
in Maryland. 


If it were not for the agreement between 
the parties which is the subject of this suit, 
the parties would be potential competitors 
in the generation and sale of electric energy 
through their present facilities or other facil- 
ities that might be constructed; and would 
also be potential competitors in the purchase 
of power from others for resale. The power 
required by Potomac Electric to supply the 
wants of consumers in the District of Co- 
lumbia could be purchased by Potomac 
Electric either from Consolidated. or Penn 
Water and could be supplied by their pres- 
ent facilities or additional facilities that 
might be built, or by purchases from others. 
Similarly, Penn Water and Consolidated 
would be potential competitors for the sup- 
ply of electric energy in and around Balti- 
more at wholesale or retail to customers 
with their present lines or an extension 
thereof to be approved by the public 
authorities. 


The electric power which is now distrib- 
uted in and near Coatesville, Pennsylvania, 
by Philadelphia Electric could be supplied 
from the facilities now owned or additional 
facilities to be built by Penn Water or could 
be supplied from the facilities of Consolidated. 


Similarly, Penn Water and Consolidated 
would be potential competitors with respect 
to energy taken from Penn Water by Metro- 
politan Edison and Pennsylvania Fuel & 
Light which is used in York and Lancaster 
areas. 


Penn Water and Consolidated would be 
potential competitors for the sale of power 
to Potomac Edison at Frederick, Maryland, 
whose lines at that point are only a short 
distance from the lines of Penn Water so 
that they could easily be connected. 


[Basic Power Agreement| 


Free and unrestricted competition be- 
tween the two utilities is, however, impos- 
sible by reason of their contractual relations. 
The basic agreement between them was 
made on June 1, 1931. For a number of 
years prior thereto Penn Water had sup- 
plied electricity to Consolidated. On De- 
cember 31, 1927 the parties entered into an 
agreement covering the period from Janu- 
ary 1, 1927 to December 31, 1970 for the 
cooperative use of their power resources and 
the sale of electric energy by Penn Water to 
Consolidated on a unit rate or calculated 
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value of service basis. Thereafter the two 
companies cooperated in the financing and 
construction of a hydro-electric plant at 
Safe Harbor and on June 1, 1931 entered 
into two forty-nine year contracts. One of 
these contracts provided that Penn Water 
should buy one-third and Consolidated two- 
thirds of Safe Harbor’s output. The other 
contract is the basic agreement in suit which 
altered substantially the prior arrangement 
between the parties. It provided that Con- 
solidated should be entitled to all the elec- 
tric capacity and energy available to Penn 
Water from its Holtwood plants and from 
Safe Harbor and not otherwise disposed of 
in the performance of existing contracts or 
new contracts entered into by Penn Water 
with Consolidated’s approval or any obliga- 
tion imposed upon Penn Water by its char- 
ter or by-laws. In return Consolidated 
agreed to pay to Penn Water an amount 
equal to the latter’s operating expenses, a 
specified rate of return on existing facilities 
and a specified rate of return on the cost of 
new facilities, including an allowance for 
depreciation; and Consolidated was allowed 
a credit for the amount of the sales of en- 
ergy by Penn Water to other persons. This 
agreement involved the payment by Con- 
solidated of the annual sum of $2,832,259.75 
for power and $355,146.73 for depreciation, 
which represented the revenue received by 
Penn Water in 1930 under the previous 
agreement, 10.25% per annum of the cost 
of plant additions between 1930 and 1938, 
and 9.5% per annum of the cost of additions 
after December 31, 1938. This annual pay- 
ment was reduced by the sum of $600,000 
under a supplemental agreement of Septem- 
ber 29, 1939, pursuant to the request of the 
Public Service Commission of Maryland. 
When this agreement was executed, Penn- 
Water was receiving more than half of its 
revenue from consumers other than Con- 
solidated and was selling them 40% of its 
energy. At the present time, more than 50% 
of this energy is sold to others than Con- 
solidated and in 1948 Consolidated’s pay- 


2 Article VIII of the agreement declares that 
it is the intent of the parties to eneourage the 
maximum utilization of the resources of the 
parties by joint use of their property and equip- 
ment and by avoiding duplication of investment 
and unnecessary operating costs. For this pur- 
pose it is provided that each party shall appoint 
one representative to serve on an operating com- 
mittee to investigate and advise on operating 
matters and, in case of inability to agree, to 
submit the questions in dispute to the presidents 
of their respective companies. 
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ment amounted to less than 12% of Penn 
Water’s operating revenue. 


The restrictions which are imposed upon 
the activity of Penn Water by the agree- 
ment and give rise to the contention of 
invalidity are contained in Articles IV and 
V as follows: 


Article IV. So far as possible consist- 
ently with the performance of any duty or 
obligation to serve imposed on Power by 
its charter or otherwise by law, Power 
shall obtain the approval of Electric be- 
fore entering into any agreement or agree- 
ments with any other person or corporation 
for the sale and/or purchase and/or in- 
terchange of electrical and hydraulic 
power and energy, or before making any 
substantial modifications in the existing 
contracts now in force between Power and 
its customers other than Electric. 


Article V. So far as possible consist- 
ently with the performance of any duty 
or obligation aforesaid, Power shall ob- 
tain the approval of Electric (1) before 
incurring any single commitment for in- 
vestment (except for renewals or replace- 
ments) in excess of $50,000.00 on the basis 
of which Electric shall make payment 
under Article III(b) hereof, and (2) be- 
fore alienating or disposing of in any one 
year any property, plant, or equipment, 
other than stores and construction equip- 
ment, having a total value in excess of 
$50,000.00 and included in the investments 
of Power and/or subsidiaries of Power in 
plant, property or power development de- 
voted to the generation, transmission, or 
distribution of electrical power and energy.” 


The basic agreement was not submitted 
to or approved by the Public Utility Com- 
mission of either Pennsylvania or Maryland 
before its execution. It was made possible 
by the close relationship between the two 
utilities, which grew out of the fact that 
both corporations were controlled by a group 
of stockholders of whom John E. Aldred, an 
important figure in the utility field, was the 
dominating personality. He and his asso- 
ciates acquired control of both corporations 
in 1910. He became president of both and 


Article X provides that if any dispute arises 
between the parties, it shall be referred to a 
Board of Arbitration consisting of one member 
to be chosen by each party and the third mem- 
ber to be chosen by the others with further 
provision for the selection of members of the 
Board of Arbitration in case of failure to act 
or disagreement, the determination of the Board 
to be final and conclusive. 
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both continued under his direction until his 
resignation in 1938. Thereafter the same 
close cooperation between the two corpora- 
tions persisted until the retirement in 1946 
of the officials who had participated with 
him in the formulation of his policies; but 
disagreements subsequently arose which 
culminated in the present litigation. 


The District Judge found and it is not 
disputed that the effect of the quoted pro- 
visions of Articles IV and V of the con- 
tract is to confer upon Consolidated the 
power to control (1) the prices at which 
Power may sell its product; (2) the extent 
to which Power may extend its plant; (3) 
the territory in which Power may sell its 
product; and (4) the amount of back feed 
energy which Power must purchase from 
Consolidated. 


[Violation of Sherman Act] 


We are in agreement with this interpreta- 
tion of the contract. It expressly forbids 
plant expansion or development by Penn 
Water without Consolidated’s consent; and 
also forbids the sale of electric energy by 
Penn Water without Consolidated’s ap- 
proval, and accordingly empowers Consoli- 
dated to fix Penn Water’s prices. Hence the 
effect of the contract was to divide between 
two large power companies a trade territory 
wherein they would otherwise have been 
competitors; and to give one of them the 
power to fix prices for the other and to 
forbid plant expansion by the other, how- 
ever beneficial to the other or to the public 
interest it might be. 


Consolidated has actually exercised its re- 
strictive powers in approving or disapprov- 
ing Penn Water’s contracts and by prohibiting 
Penn Water’s proposals for plant expansion, 
notably, a proposal by Penn Water in 1948 
for plant expansion at Holtwood whereby 
coal from the river could be salvaged and 
power economically produced. At the same 
time Consolidated erected a new steam plant 
for itself at Riverside, Maryland. 


It follows that the contract is invalid be- 
cause it violates Section I of the Sherman 
Act, 15 U. S.-C. A. §1, which provides that 
every contract in restraint of trade or com- 
merce among the several states is illegal. 
While the statute has been held to apply 
only to those restraints which are unreason- 
able in character, it has been repeatedly 
adjudged that price fixing agreements are 
unlawful per se. In U. S. v. Socony-Vacuum 
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Oil ‘Goi, 3108URS. 150)'221,92225 the icourt 
said: 


“ek * %* Any combination which tampers 
with price structures is engaged in an 
unlawful activity. Even though the mem- 
bers of the price-fixing group were in no 
position to control the market, to the ex- 
tent that they raised, lowered, or stabilized 
prices they would be directly interfering 
with the free play of market forces. The 
Act places all such schemes beyond the 
pale and protects that vital part of our 
economy against any degree of interfer- 
ence. Congress has not left with us the 
determination of whether or not particu- 
lar price-fixing schemes are wise or un- 
wise, healthy or destructive. It has not 
permitted the age-old cry of ruinous com- 
petition and competitive evils to be a de- 
fense to price-fixing conspiracies. It has 
no more allowed genuine or fancied com- 
petitive abuses as a legal justification for 
such schemes than it has the good inten- 
tions of the members of the combination. 
If such a shift is to be made, it must be 
done by the Congress. Certainly Congress 
has not left us with any such choice. Nor 
has the Act created or authorized the 
creation of any special exception in favor 
of the oil industry. Whatever may be its 
peculiar problems and characteristics, the 
Sherman Act, so far as price-fixing agree- 
ments are concerned, establishes one uni- 
form rule applicable to all industries alike.” 


In U. S. v. Masonite Corp., 316 U. S. 265, 


276, it was also said: 


“* * * Since there was price-fixing, the 
fact that there were business reasons 
which made the arrangements desirable 
to the appellees, the fact that the effect of 
the combination may have been to in- 
crease the distribution of hardboard, with- 
out increase of price to the consumer, or 
even to promote competition between 
dealers, or the fact that from other points 
of view the arrangements might be 
deemed to have desirable consequences 
would be no more a legal justification for 
price-fixing than were the ‘competitive 
evils’ in the Socony-Vacuum case.” 


See also U. S. v. Paramount Pictures, 334 
U. S. 131, 143; U. S. v. Real Estate Boards, 
339 U. S. 485, 489; Norfolk-Southern Bus 
Corp. v. Va. Trans. Co., 4 Cir., 159 F. (2d) 
306. 


So also does an agreement violate the 
statute which forecloses competitors from 
a substantial market since the statute is 
broken as well by the prevention as by the 
destruction of competition. International Sali 
Co. v, U. S., 332 U. S. 392, 396; American 
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Federation of Tobacco Growers, Inc. v. Neal, 
4 Cir., (July 29, 1950). 

Similarly illegal is any agreement for the 
division of territory between competitors 
which in this case was effectuated by per- 
mitting Consolidated to determine to what 
customers and in what territory Penn Water 
might sell. U. S. v. Aluminum Co., 2 Cir., 
148 F. (2d) 416; U. S. v. Addyston Pipe & 
SILEMCO. OF Cire Combes eOle 


[Violation of Clayton Act] 


The agreement is also violative of the 
Third Section of the Clayton Act, 15 
U.S. C, A. § 14, insofar as it requires Penn 
Water’s purchases of power to be approved 
by Consolidated from whom it purchases 
back feed or supplemental energy in order 
to meet the requirements of its outstanding 
contracts. Thereby Penn Water is pro- 
hibited from purchasing power from Con- 
solidated’s competitors. See Standard Oil 
Como SS 337-40 S5 293! 


The contract is not one which involves the 
acquisition in legitimate business expansion 
of the plant of a competitor, such as was 
upheld in U. S. v. Columbia Steel Co., 334 
U. S. 495, where the United States Steel 
Corporation acquired the assets of a large 
independent steel fabricator on the west 
coast. It was there found that the purchase 
would not unreasonably lessen competition 
and was not entered into with the intent to 
monopolize, and that therefore Sections I 
and II of the Sherman Act were not vio- 
lated. The court held that so-called vertical 
integration is not illegal per se, but must be 
judged by its effect on competition, and the 
purpose for which the combination is 
entered into. The court said: (p. 522) 


“*k * * A restraint may be unreason- 
able either because a restraint otherwise 
reasonable is accompanied with a specific 
intent to accomplish a forbidden restraint 
or because it falls within the class of 
restraints that are illegal per se. For 
example, where a complaint charges that 
the defendants have engaged in price fix- 
ing, or have concertedly refused to deal 
with non-members of an association, or 
have licensed a patented device on condi- 
tion that unpatented materials be em- 
ployed in conjunction with the patented 
device, then the amount of commerce in- 
volved is immaterial because such re- 
straints are illegal per se.” 
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[Effect of Beneficial Results From Contract] 


In view of these well established rules, it 
is idle to consider the contentions of Con- 
solidated that the contract was beneficial to 
the public and to the stockholders of Penn 
Water since it enabled Penn Water to meet 
its contractual obligations by supplementing 
its water power product at Holtwood by 
Consolidated’s steam produced energy, and 
by guaranteeing to Penn Water stockhold- 
ers a return on their investment; or that 
Consolidated was entitled to exercise the 
restrictive powers in order to protect itself 
from the risks involved in the obligation 
which it assumed to pay Penn Water’s run- 
ning expenses; or that the agreement was 
expressly designed to encourage the maxi- 
mum cooperative utilization of their power 
and energy resources to the end that the 
joint use of their property and equipment 
should give the greatest practical benefit to 
the public and avoid duplication of invest- 
ment and unnecessary costs of maintenance, 
and thus contribute toward the rendition of 
a high standard of service. The decisions 
we have cited conclusively demonstrate that 
the prohibitions of the statute apply even 
though the parties to a contract indulge the 
belief that the agreement may have benefi- 
cial results and actually show that in some 
respects the public is benefited thereby. 
Congress has determined that the greater 
good is served by the maintenance of free 
competition and its decision in the field of 
interstate commerce must control. See U.S. 
v. Aluminum Co,, 2 Cir., 148 F. (2d) 416, 
426; U. S. v. Reading Co., 226 U. S. 324, 326, 
358. 


[Applicability of Antitrust Laws to Publicly 
Regulated Industries] 


It has been suggested that although regu- 
lated industries are not per se exempt from 
anti-trust laws,® the statutes do not have 
the same application to publicly regulated 
industries as they do to private enterprises 
and that in the factual situation existing in 
this case, the statutes were not violated. 
It is urged that the parties to the basic con- 
tract are not competitors in the same field 
since Consolidated sells its product mainly 
at retail to customers, while Penn Water 
sells electric power primarily at wholesale 
to Consolidated and other retail distribu- 
tors, and has only one retail customer, the 


3U. 8. v. Borden Co., 308 U. S. 188; Georgia 
v. Pa. R. PR. Co., 324 U.S. 439. 
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Pennsylvania Railroad Company, which 
buys in large quantities. It is said that each 
utility has a legal monopoly in its own field 
and that there is no proof that the purpose 
or effect of the agreement has been to raise 
or fix unreasonably the prices of electric 
energy in the area served by the parties 
or that the customers have been deprived 
of any of the advantages of free competition. 
This argument cannot be sustained. It 
does not give sufficient weight to the deci- 
sions, in which the anti-trust acts have been 
applied to utilities, or to the potential serv- 
ices which Penn Water might render to the 
public if it were relieved of the contractual 
restrictions upon its activities. It was held 
in Georgia v. Pa, R. R. Co., 324 U. S. 429, 
in accord with many previous decisions, that 
railroad carriers are subject to the anti-trust 
laws although their rates are controlled by 
the Interstate Commerce Commission; and 
hence an agreement by carriers to fix rates 
may be illegal although the rates are reason- 
able; and that the agreement of a carrier to 
subject rates to the control of other carriers 
is invalid since it deprives the carrier of the 
power to perform the duty imposed upon it 
to initiate its own rates. That is precisely 
the vice of the present contract. Penn 
Water has surrendered the right to propose 
its own rates, to extend its own plant, and 
to enter into new fields of activity; and it 
is impossible to say that the public interest 
has not been or will not be jeopardized by 
its failure to perform the duty to furnish 
adequate services at reasonable rates in- 
volved in its charter privilege to operate. 
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In short, the grant of monopolistic privi- 
leges, subject to regulation by governmental 
body, does not carry an exemption, unless 
one be expressly granted, from the anti- 
trust laws, or deprive the courts of juris- 
diction to enforce them. This principle of 
law has been applied not only to public 
carriers, see U. S. Terminal R. Ass’n, 224 
U: S.9383:.U2 Sus Reading Co 2535Uses: 
26; but in the insurance field, U. S. v. South- 
eastern Underwriters Ass'n, 322 U. S. 533, 
559, 561; in the telephone field, U. S. Tel. Co. 
uv. Central Umon Telephone Co., 6 Cir., 202 
F. 66; and also in the field of gas and elec- 
tric energy, In re American Fuel & Power 
Gor, 6 Cirsal2z2 He CZdyn223ie : 


[Primary Jurisdiction of FPC] 


On this appeal Consolidated presents for 
the first time in this case the contention 
that the District Court was without juris- 
diction to decide whether the basic agree- 
ment violates the Sherman Act because 
exclusive primary jurisdiction to determine 
that question has been conferred upon the 
Federal Power Commission by the Federal 
Power Act,® 16 U. S. C. A. §§ 791 to 825. 
That question was submitted to the District 
net only by the complaint of Penn Water 
but also by the answer of Consolidated, and 
the court took jurisdiction of the issue with 
the express approval of both parties. Never- 
theless Consolidated now contends that ex- 
clusive primary jurisdiction to consider the 
question was lodged in the Federal Power 
Commission by the statute. 


*It may be noted in passing that the legal 
monopoly of a patent does not exempt the 
patentee fromm the provisions of the Sherman 
Act. Williston on Contracts, § 1647; Standard 
Sanitary Mfg. Co. v. U. 8., 226 U. S. 20; See, 
U. S. v. General Electric Co., 272 U. S. 476, 485; 
Standard Oil Co. v. U, 8., 283 U. S. 163, 169. 

5 Since we reach the conclusion that the basic 
agreement is invalid on its face, we have not 
found it necessary to consider certain excluded 
evidence offered by Penn Water which tended 
to show that the purpose and effect of the 
agreement was to bring about an unlawful re- 
straint of trade. Much of the evidence is docu- 
mentary in character and should have been 
admitted insofar as it related to circumstances 
which occurred at or prior to the execution of 
the agreement, and tended to show its illegal 
purpose, or insofar as it pertained to acts of 
Consolidated which gave effect to that purpose. 
The evidence related to the period of Aldred’s 
control. It tended to show that the purpose of 
the contract was to destroy the power of Penn 
Water to compete with Consolidated in case 
Penn Water should fall into unfriendly hands; 
that Consolidated refused to allow Penn Water 
to contract with the Potomac Electric Power 
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Company in 1932 for the purchase and sale of 
power at wholesale; that in 1946, when differ- 
ences between the parties occurred, Consolidated 
forbade Penn Water to enter into negotiations 
with the Philadelphia Electric Company for the 
extension of contracts between them; and in 
1947, after Philadelphia Electric withdrew a 
notice of termination of its contract with Penn 
Water, Consolidated objected to the acceptance 
of this withdrawal; in 1947, when Metropolitan 
Electric was in need of larger supplies of power, 
Consolidated objected to Penn Water exercising 
an option to increase its power to furnish the 
supplies. Again in 1947 Consolidated directed 
Penn Water to terminate its contract with Penn- 
sylvania Power & Light on the ground that the 
rates were too low. In 1947 Penn Water pro- 
posed an expansion of its transmission system 
to meet the needs of its Pennsylvania customers 
but Consolidated refused. During this period 
there was a great expansion of the facilities of 
other electric utility companies in the Pennsyl- 
vania area amounting to a total of $520, 400.000 
with no expansion by Penn Water or Safe Har- 
bor at the same time. 
° 41 Stat. 1063, 49 Stat. 838. 
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Penn Water is subject to the Federal 
Power Act as a licensee under Part I of 
the Act, 16 U. S. C. A. §§ 791 to 823, and 
as a public utility under Part II of the Act, 
16 U. S. C. A. §§ 824 to 824h. Under Sec- 
tion 4(g) of Part I of the statute the Com- 
mission has power to investigate and issue 
orders in the public interest to conserve 
and utilize power sites of the country. (16 
Wisi G. VAL§.797(e)) alt alsoghas power 
under Section 4(e) to issue licenses upon 
certain conditions for the construction and 
maintenance of works for the development, 
transmission and utilization of power in 
bodies of water whcih are subject to the 
authority of Congress to regulate interstate 
commerce. (16 U.S. C. A. §797(e)). These 
conditions are set out in Section 10, 16 
U.S. C. A. § 803 and include Section 10(h), 
16 U. S. C. A. § 803(h), which is as follows: 


Monopolistic Combinations prohibited. 


(h) Combinations, agreements, arrange- 
ments, or understandings, express or im- 
plied, to limit the output of electrical 
energy, to restrain trade, or to fix, main- 
tain, or increase prices for electrical 
energy or service are hereby prohibited. 


Sechtoum20 of the Act. 16> U.S. G Al 
§ 813, provides that when power enters into 
interstate commerce, the rates charged and 
services rendered by a licensee shall be 
reasonable and non-discriminatory; and 
whenever any of the states directly con- 
cerned has not provided a commission to 
enforce this requirement within the state, 
or such states are unable to agree through 
their properly constituted authorities on the 
services to be rendered and the rates to be 
paid, jurisdiction is conferred upon the 
Commission to regulate and control services 
and rates, 


Section 26, 16 U. S. C. A. § 820, provides 
that the Attorney General may on request 
of the Commission or the Secretary of the 
Army proceed in equity in a District Court 
of the United States for the purpose of 
revoking any license for the violation of its 
terms or to prevent any act of commission 
or omission in violation of the statute; and 
the District Courts are expressly given ju- 
risdiction over the proceedings. 


Part II of the Act, Sections 201-209, 16 
U. S. C. A. § 824, authorizes the Commis- 
sion to regulate the transmission of electric 
energy in interstate commerce and the sale 
of such energy at wholesale, provided such 
regulation shall extend only to those matters 


Trade Regulation Reports 


Court Decisions 
Pennsylvania Water & Power Co. v. Consolidated Gas, Electric etc. Co. 


64,049 


which are not subject to the regulation by 
the states. The duty is imposed upon the 
Commission to encourage the interconnec- 
tion and coordination of facilities for the 
generation and sale of electric energy be- 
tween regional districts which the Commis- 
sion is empowered to set up; and the 
Commission may by order direct a public 
utility to establish physical connection of its 
facilities with the facilities of others en- 
gaged in the transmission or sale of electric 
nse (Cason AA), WG Us S AL 
§ 824a(b)). No public utility may sell, lease 
or dispose of facilities subject to the juris- 
diction of the Commission without applying 
to it for authority so to do. (§ 203(a), 16 
U._S. C. A. § 824b(a)). All rates and charges 
for such transmission or sale of electric 
energy, as well as contracts which affect 
such rates or services subject to the juris- 
diction of the Commission, may be deter- 
mined by the Commission. (§ 205(c), 16 
Ue eS Gn ee Aes S824) S206 (a)) pai 
Wise Gap Ae Ss 824e(a))) 


Part III (§§ 300-320, 16 U. S. C. A. § 825) 
relates to administrative and procedural 
matters. The Commission is given the duty 
to investigate complaints and power to in- 
vestigate violations of the Act and hold 
hearings. (§§ 307-8, 16 U. S. C. A. §§ 825f, 
825g). It may issue orders and regulations 
to carry out the statutory provisions; (§ 309, 
16 U. S. C. A. §825h); and persons ag- 
grieved by any order may obtain judicial 
review in the Circuit Court of Appeals. 
(§ 313, 16 U. S. C. A. §825L). Section 314, 
16 U. S. C. A. § 825m, of the Act empowers 
the Commission to bring an action in the 
United States District Court to enjoin viola- 
tions of the: statute and to enforce com- 
pliance therewith, and further provides that 
the Commission may transmit evidence of 
illegal practices to the Attorney General 
who, in his discretion, may institute criminal 
proceedings under the Act. The District 
Courts of the United States are given ex- 
clusive jurisdiction of violations of the Act, 
or of rules or orders thereunder, and of all 
suits to enforce any duty created by the Act 
or enjoin any violation thereof. (§317, 16 


Uis) Gx. & 825p); 


It is contended that these enactments con- 
template prior administrative determination 
by the Commission, and that until this ac- 
tion is taken, the District Courts do not 
have jurisdiction to revoke licenses under 
Section 26, 16 U. S. C. A. § 820, or to re- 
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strain violations of the statute under Sec- 
tion 314, 16 U. S. C. A. § 825m. It is also 
suggested that since public utilities like 
Penn Water were subject to the Sherman 
Act at the time that the Federal Power 
Act was passed, there could have been no 
other reason for the insertion of the prohi- 
bition of the Sherman Act in Section 10(h), 
16 U. S. C. A. § 803(h), except to shift the 
forum in which restraints of trade of public 
utilities could be ascertained and corrected, 
from the District Courts to the Commission. 


The argument does not carry conviction. 
The prohibition against monopolistic com- 
binations was included among the condi- 
tions upon which the Power Commission 
may issue licenses for the construction and 
maintenance of power projects—not to de- 
prive the courts of jurisdiction to enforce 
the anti-trust acts, but to make it perfectly 
clear that no licensee can legally agree to 
limit output, restrain trade or fix prices. 
The condition was a reaffirmance of the 
Sherman Act and was designed to restrict 
rather than to enlarge the Commission’s au- 
thority. 

That the condition was not inserted in the 
Act to shift the forum for the trial of anti- 
trust questions affecting power companies from 
the District Courts to the Power Commission 
is shown by the failure of Congress to em- 
power the Commission in Section 10(h), 16 
U. S. C. A. § 803(h), to entertain proceed- 
ings before it to enforce the condition against 
monopolistic combinations. This omission 
is in marked contrast with the authority ex- 
pressly conferred upon the Commission in 
respect to all the other conditions of the 
license to take steps to make them effectual. 
For example, in Condition (a) which pro- 
vides that the project shall be such as is 
best adapted in the judgment of the Com- 
mission to utilization and improve the water- 
way involved, the Commission is given au- 
thority to require modification of the plans 
and specifications. 

It is true that Section 26, 16 U. S. C. A. 
§ 820, of the Federal Power Act empowers 
the Commission to take action when the 
terms of a license are violated, but the man- 
ner in which the Commission is directed to 
proceed makes it very clear in the light of 
decisions in analogous cases that Congress 
did not intend to oust the District Courts 
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of jurisdiction over violations of the Sher- 
man Act. The Commission’s function is 
merely to request the Attorney General to 
institute suit to control the offending licensee 
and thereafter, if the Attorney General sees 
fit to act, the District Court has jurisdiction 
to determine whether the terms of the li- 
cense have been violated and to apply the 
proper remedy. This procedure, however, 
falls far short of making the jurisdiction of 
the District Court contingent upon prior ad- 
ministrative action of the Commission, and 
there is nothing in the section which con- 
templates that the Commission must first 
determine administratively whether the 
grounds of revocation exist before the At- 
torney General may institute proceedings 
against the offender. The Commission may 
request court action in a proper case and 
the Attorney General may comply or refuse 
in his discretion, but there is nothing to 
show that the Attorney General may not 
act upon his own motion precisely as he did 
before the statute was passed.” 


The case is closely analogous to the deci- 
sion in U. S. Alkali Ass’n v. U. S., 325 U. S. 


° 196, which related to the provisions of the 


Webb-Pomerene Act that exempted asso- 
ciations engaged in export trade from the 
prohibitions of the Sherman Act provided 
the Association acted in accordance with 
certain conditions. The Federal Trade Com- 
mission was empowered to investigate if it 
had reason to believe that the activities of an 
export association were not in accordance 
with the provisos and, if violations of the 
Sherman Act were found, to make recom- 
mendations to the Association for readjust- 
ment of its business in accordance with law; 
and if the Association should fail to comply 
with the recommendations, to send the find- 
ings and recommendations of the Commis- 
sion to the Attorney General for such action 
as he should deem proper. It was held that 
the exercise of these powers by the Com- 
mission was not a prerequisite to a suit by 
the United States against an export associa- 
tion to restrain violations of the Sherman 
Act. The court showed that the grant of 
power to the Commission did not repeal 
bro tanto the authority conferred upon the 
Attorney General by the Sherman Act to en- 
force its provisions, and that although the 
Commission might render useful service by 


7The power conferred upon the commission 
by Section 825m to bring suit on its own initia- 
tive in the District Court to enjoin violations of 
the Federal Power Act or enforce compliance 
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therewith obviously does not deprive the Dis- 
trict Court of jurisdiction to enjoin complaints 
instituted by the Attorney General or other 
parties. 
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bringing violations to the attention of the 
Attorney General, the enforcement of the 
statute is in his hands and the Commission’s 
authority is exhausted when it refers its 
findings to him. The court took notice of 
the fact that the provisions of the Sherman 
Act with reference to enforcement through 
the Attorney General were not expressly 
repealed by the Webb-Pomerene Act as to 
export associations and emphasized the 
principle that repeals by implication are not 
favored. 


In U.S. v. Borden Co., 108 U.S. 188, a 
similar decision was made. An indictment 
against certain producers and distributors 
of milk for violation of the Sherman Act 
was sustained notwithstanding the provi- 
sions of the Capper-Volstead Act whereby 
dairymen were authorized to act in concert 
in marketing their goods, and the Secretary 
of Agriculture was authorized to determine, 
subject to judicial review, whether a co- 
operative corporation restrained trade to 
such an extent that the price of the product 
was unduly enhanced, and if so, to issue a 
cease and desist order. This procedure was 
held not to replace or prevent a criminal 
prosecution under the Sherman Act without 
prior action by the Secretary of Agriculture. 
See also Hinton v. Columbia River Packers 
Assn. 9 Cir., 131 F. (2d) 88, where a similar 
construction was given to the statutes re- 
specting Fishermen’s Cooperatives, which 
empowered the Secretary of the Interior to 
issue cease and desist orders to any associa- 
tion’ which should seek to monopolize trade 
in any aquatic project. In these cases the 
principle laid down in Myers v. Bethlehem 
Corp., 303 U. S. 41, that one who seeks re- 
lief in equity must first exhaust his ad- 
ministrative remedy was held inapplicable. 


The argument of the appellee completely 
ignores these decisions and rests principally 
upon U. S. Navigation Co. v. Cunard S/S 
Co., 284 U. S. 474 and similar cases. That 
suit was brought by a shipping company in 
the United States District Court to enjoin 
a combination of shipping companies alleged 
to be engaged in monopolistic practices in 
violation of the anti-trust acts, and it was 
held that the court was without jurisdiction 
since Congress had afforded an exclusive 
remedy in a proceeding before the United 
States Shipping Board under the Shipping 
Act of 1916 and the Merchant Marine Act 
of 1920. Section 14(a) of the statute au- 
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thorized the Shipping Board, upon its own 
initiative, or upon a complaint to determine 
whether any person had violated the pro- 
hibitions of the Act against rebates or un- 
fair discrimination or the suppression of 
competition, and Section 22 empowered the 
Board to direct payment of reparation for 
injuries caused by violations of the Act. 
Jurisdiction to enforce the orders of the 
Board was conferred upon the District 
Courts by Sections 29 and 30. The court fol- 
lowed the line of decisions with respect to 
the preliminary jurisdiction of the Inter- 
state Commerce Commission over carriers 
by rail and held that the case was remedial 
under the Shipping Act, and that the matter 
was within the exclusive primary jurisdic- 
tion of the Shipping Board and to that ex- 
tent the anti-trust laws were superseded. 
Decisions in the kindred field of railroad 
transportation reach the similar result that 
complaints in respect to the rates and charges 
by carriers subject to the jurisdiction of the 
Interstate Commerce Commission must be 
submitted to the Commission for prelimi- 
nary administrative action in order to give 
jurisdiction to the federal court. Ter. & 
Pac. R. Co. v. Abilene Cotton Oil Co., 204 
U. S. 426; Keogh v. C. & N. W. Ry. Co., 260 
U.S. 156; Teriminal Warehouse Co. v. Penn. 
Fe Gon 20/500! 


A comparison of the provisions of the In- 
terstate Commerce Act and the Shipping 
Act, on the one hand, with the provisions of 
the Federal Power Act, on the other, 
demonstrate that the present case is ruled 
by the line of decisions of which U. S. Alkah 
Assn v. U. S., supra, is a notable example, 
rather than by the cases last cited. The 
maintenance of uniformity of regulation and 
the control of the activities of an industry 
of national scope by a specialized body are 
as important in the field of electric power 
as in the field of transportation by rail or 
water; but the control of the Federal Power 
Commission over the power sites of the 
country and over the interstate transmis- 
sion of electric energy is not disturbed by 
the retention of the jurisdiction of the courts 
to enforce the anti-trust acts. Indeed the 
Federal Power Commission itself has in- 
dicated that in its opinion it possesses the 
power to regulate the rates for the transmis- 
sion of electric energy by Penn Water in 
Pennsylvania to Consolidated in Maryland, 
and to maintain the interconnection of their 
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facilities, even if the basic contract between 
them is invalid.® 


[Prior Proceedings Before FPC} 


We are referred to four proceedings con- 
ducted by the Federal Power Commission 
in respect to the activities of Penn Water 
in which its relations to Consolidated and 
Safe Harbor were involved and the coordi- 
nation of their facilities in the transmission 
of electric energy were approved. The first 
proceeding originated on September 2, 1938 
in a show cause order of the Commission 
to compel Penn Water to take a license 
under Part I of the Act, and finally resulted 
in an issuance of the license after an un- 
successful appeal in Penn. Water & Power 
(CO: (ip IE Ne (Gx Oa a IDRC. WAIN. (ab) Iase 
see 2 F. P. C61, 4 F) P. €) 426: The basic 
agreement of 1931 had been on file with the 
Commission since January 13, 1936, as a rate 
schedule of Penn Water under Section 
824d(c) of the Federal Power Act, but 
there was no mention of the agreement in 
the proceeding although the Commission in 
issuing the license stated that the project 
was best adapted to a comprehensive plan 
for developing the Susquehanna River for 
the use and benefit of interstate or foreign 
commerce, 

The second and third proceedings in- 
volved investigations into the wholesale 
rates charged by Safe Harbor under a tri- 
partite contract among Safe Harbor, Penn 
Water and Consolidated, which comple- 
mented the basic agreement of 1931. In the 
second proceeding the Commission issued 
an order reducing the Safe Harbor’s rates, 
2 F. P. C. 182; but the order was set aside 
on appeal in Safe Harbor Water Power 
Comy, & 1, AIC. 8 Cte) WHE IN, (Bab) BU, Gan 
the ground that the jurisdiction of the Com- 
mission was dependent upon the inability of 
the Maryland and Pennsylvania Utility 
Commissions to agree, which had not been 
shown. This defect was cured in the third 
proceeding. 5 F. P. C., 221, and on appeal 
the rate order of the Commission was up- 
held. Safe Harbor Water Power Corp. v. 
IP TEN Oy, & (Cite, WD IS (Ab) WO). Whe see 
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tivities of the interconnected systems were 
commended by the Commission as produc- 
ing electric energy at the lowest cost as 
well as insuring reliability of service. The 
Commission described the provisions of the 
basic agreement in regard to the right of 
the Maryland Company to all the electric 
capacity of Penn Water not otherwise dis- 
posed of, the right of Penn Water to a sup- 
ply of steam generated energy from Con- 
solidated and the agreement of Consolidated 
to reimburse the Pennsylvania Company for 
its operating expenses, as well as a return 
on its investment. The restrictive provisions of 
the agreement were not mentioned and their 
legal validity was not discussed. 


The fourth proceeding was instituted by 
the Commission to investigate the reason- 
ableness and legality of the charges of Penn 
Water for wholesale energy sold to Consoli- 
dated under the basic agreement. Consolidated 
and both state commissions intervened. On 
January 4, 1949 the Commission filed its 
opinion and order reducing the rates, In the 
Matter of Pennsylvania Water & Power Co., 
F. P. C. Docket No. IT-5915, opinion No. 
173. An appeal from this order is now 
pending in the Court of Appeals of the Dis- 
trict of Columbia. Penn Water filed a peti- 
tion for rehearing alleging amongst other 
reasons that the basic agreement was null 
and void in that it violated the Sherman Act 
and Section 803 (h) of the Federal Power 
Act, but this application was denied in an 
opinion filed on February 28, 1949, In the 
Matter of Pennsylvania Water & Power Co., 
Docket No. IT-5915, opinion No. 173A. 
In this opinion the Commission referred to 
the economies resulting from the combined 
power requirements of the three companies 
and referred to the basic contracts in the 
following terms: 


“By the terms of those contracts the 
installation of additional facilities by Penn 
Water is subject to approval by Baltimore 
Company, to assure coordinated planning 
and investment to meet the growing power 
needs of the system as a whole with 
resulting additional economies and con- 
sumer benefits. 


8 Even if it should be held that the Federal 
Power Act requires a preliminary determination 
by the Federal Power Commission in order to 
clothe a District Court with jurisdiction to enter- 
tain a suit to revoke a license or enjoin an act 
of a utility in violation of the anti-trust acts, 
it would not necessarily follow that such a de- 
termination is necessary to give jurisdiction to 
the District Court in a case of this kind. The 
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instant suit was not brought to enforce the 
anti-trust acts, but to secure a judgment declar- 
ing that the basic agreement violates these acts 
and is therefore void. See the Declaratory 
Judgment Act, 28 U. S. C. A., Section 2201. 
However, in view of the conclusions stated in 
our opinion, it is not necessary for us to deter- 
mine the weight to be given to this distinction. 
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_ “The regional integration and coordina- 
tion of facilities, the resulting economies, 
and the utilization and conservation of 
natural resources thus achieved are pre- 
cisely what was sought to be encouraged 
and fostered by the Federal Power Act 
and established as a part of the criterion 
of the public interest to be served by 
regulation thereunder (cf. Section 202 
(a)). If there are questions as to the legality 
of the foundation contracts which are in 
litigation, as Respondents’ application for 
rehearing indicates, the validity of our order 
is not dependent upon the decision of those 
questions. In our opinion and order we 
took care to leave the continuation of the 
operation of the integrated and intercon- 
nected system in full effect, merely chang- 
ing the rates, as shown by our statement 
wherein we specifically stipulated that 
‘The present arrangement whereby sales 
to Pennsylvania customers are made on 
a firm basis on definite rate schedules 
whereas Baltimore Company takes what 
is left and assures Respondents of the 
recovery of all proper operating expenses, 
depreciation, taxes and a fair return, is 
the most practicable under the circum- 
stances. That arrangement will, therefore, 
be continued with, however, such modifi- 
cations as are necessary to accomplish 
the reductions mentioned above to Penn- 
sylvania Power & Light, Philadelphia 
Company, Metropolitan Company and 
Baltimore Company.’ (Italics supplied) 

“Now, by the changes referred to in 
Penn Water's application for rehearing, 
all of the carefully built-up benefits of 
pool design, investment, construction and 
operation apparently are intended to be 
sacrificed by Penn Water. Penn Water’s 
non-receipt of steam generated energy 
from outside Pennsylvania for sale to re- 
sale customers would destroy the pool 
economies under the established method 
of operation.” 


This view of expert government authority 
is entitled to respect and we do not venture 
to say that the physical connection of the 
facilities of the two utilities, and the inter- 


® Section 3. Upon like approval of the com- 
mission first had and obtained as aforesaid. 
and upon compliance with existing laws, and 
not otherwise, it shall be lawful * * * 

(c) For any public service company to sell, 
assign, transfer, lease, consolidate or merge its 
property, powers, franchises, or privileges, or 
any of them, to or with any other corporation 
or person. 

10 Section 202. Enumeration of Acts Requiring 
Certificates. Upon approval of the commission, 
evidenced by its certificate of public convenience 
first had and obtained, and upon compliance 
with existing laws, and not otherwise, it shall 
be lawful * * * 
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change of electric power produced by water 
in Pennsylvania and by steam in Maryland 
is not a desirable utilization of their com- 
bined resources. Nor do we undertake to 
gainsay the view of the Commission that 
even if the restrictive conditions of the basic 
contract are invalid, as to which the Com- 
mission expressed no opinion, it still has 
the duty and authority under the Federal 
Power Act to encourage and establish the 
interconnection of electrical facilities of, re- 
gional districts if it finds that such action 
is necessary and appropriate in the public 
interest, and will not interfere with the law- 
ful authority of the state commissions in 
respect to the generation and distribution 
of electrical energy in intrastate commerce. 
§§ 202, 202 (a) (b), 16 U. S. C. A. §§ 824, 
824 (a) (b). 


[Restrictions on Freedom of Utility to 
Perform its Proper Functions 
Under State Law] 


We are brought by these considerations 
to the contention of the Pennsylvania Public 
Utility Commission, an intervener in this 
case, that the basic agreement is invalid not 
only because it violates the anti-trust acts 
but also because it disables Penn Water 
from performing its proper function as a 
public utility under the public utility laws 
of Pennsylvania, The regulation is based 
upon the provisions of Section 3 of the Pub- 
lic Service Company Law of Pennsylvania, 
approved July 26, 1913, Pamphlet Laws 
1374,° which was in effect when the basic 
agreement was executed in 1931 and also 
upon Sections 202 (d) and 202 (e) of Public 
Utilities Law, approved May 28, 1936, 66 
Purdon’s Pennsylvania Statutes Ann, § 1101 
et seq. which are set out in the margain.” 


There can be no doubt that the freedom 
of action of Penn Water as a public utility 
of the state has been and is restricted by 
the provisions of Articles IV and V of the 


(d) For any public utility to dissolve, or to 
abandon or surrender, in whole or in part, any 
service, right, power, franchise, or privilege * * * 

(e) For any public utility, except a common 
earrier by railroad subject to the Interstate 
Commerce Act, to acquire from, or to transfer 
to, any person or corporation, including a mu- 
nicipal corporation, by any method or device 
whatsoever, including a consolidation, merger, 
sale or lease, the title to, or the possession or 
use of, any tangible or intangible property used 
or useful in the public service. * * * 
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basic agreement whereby Penn Water is 
required to get the approval of Consolidated 


before making any agreement for the pur- 


chase or sale of electric power or making 
any investment or disposition of any prop- 
erty in excess of $50,000. In other words, 
Penn Water’s power to propose prices and 
improvements and extend its services has 
been surrendered to Consolidated, and there 
can be no doubt that this surrender amounts 
to a transfer pro tanto of its powers and 
franchises to the Maryland utility without 
approval of the Pennsylvania Commission 
in violation of the Pennsylvania statute. 


Indeed such restrictions upon the freedom 
of a public utility cannot be sustained irre- 
spective of statutory prohibition. It was so 
held in Gibbs v. Baltimore Gas Co., 130 U. S. 
396, in considering a contract between two 
competing Baltimore gas companies which 
was made in 1884 prior not only to the 
Pennsylvania Public Utility Acts but also 
the Sherman Act of 1890. The companies 
agreed to sell their product at a fixed price 
which could not be changed except by mu- 
tual consent except that the large company 
in case of competition on the part of another 
company might reduce its price. They also 
agreed that one of the companies should lay 
no more pipes for the supply of gas. In 
denying recovery upon the contract because 
of invalidity, the Supreme Court said (pp. 
410-411): 


“Tt is also too well settled to admit of 
doubt that a corporation cannot disable 
itself by contract from performing the 
public duties which it has undertaken, and 
by agreement compel itself to make public 
accommodation or convenience subservient 
to its private interests. 


““Where,’ says Mr. Justice Miller, de- 
livering the opinion of the court in Thomas 
uv. Railroad Co., 101 U. S. 71, 83, ‘a cor- 
poration like a railroad company has 
granted to it by charter a franchise in- 
tended in large measure to be exercised 
for the public good, the due performance 
of those functions being the consideration 
of the public grant, any contract which 
disables the corporation from performing 
those functions, which undertakes without 
the consent of the State to transfer to 
others the rights and powers conferred by 
the charter, and to relieve the grantees 
of the burden which it imposes, is a viola- 
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tion of the contract with the State and is 
> 9) 


void as against public policy’. 


See also Central Transportation Co. v. Pull- 
man’s Car Co, 139 U, S. 24, 48, 51; US. 
Tel. Co. v. Central Union Tel. Co., 6 Cir., 202 
IBS eyo WP 73). 

One of the most important duties of a 
public utility, inherent in its franchise to 
serve the public, is the duty to take the initia- 
tive in proposing reasonable rates and ren- 
dering adequate services, taking into account 
changing conditions; and the utility is not 
relieved from this duty because its activities 
are subject to governmental regulation, for 
a regulatory commission is not clothed with 
the responsibility or qualified to manage 
the utility’s business.“ The decisions in 
respect to this matter, both before and after 
the establishment of regulatory commis- 
sions, are in accord with the principles laid 
down in Gibbs v. Baltimore Gas Co., supra. 
See Arizona Grocery Co.v. A. T. & S. Fe. Ry. 
€o:; 284° U.'S54370; 1384Gas va Pasekai@oy 
324 U. S. 439, 458-460; U. S. Tel. Co. v. Cent. 
Union Tel. Co. 6 Cir., 202 F. 66, 71-2; see 
also Magaha v. City of Hagerstown, 95 Md. 
62. The conclusion is inescapable that the 
contractual restrictions upon the power of 
Penn Water to perform its functions as a 
utility under the Pennsylvania statute are 
invalid. 


This conclusion is not avoided by the fact 
that Penn Water is a public utility under 
Part II of the Federal Power Act, and 
subject as such to the regulation of the 
Federal Power Commission. There is, how- 
ever, a limitation upon the jurisdiction of 
the Federal Power Commission over public 
utilities subject to Part II of the Federal 
Act, §§ 201, to 209, which is set forth as 
follows in Section 201 (b), 16 U. S. C. A. 
824 (b), as follows: 


“(b) The provisions of section 824-824h 
of this title shall apply to the transmis- 
sion of electric energy in interstate com- 
merce and to the sale of electric energy 
at wholesale in interstate commerce, but 
shall not apply to any other sale of elec- 
tric energy or deprive a State or State 
commission of its lawful authority now 
exercised over the exportation of hydro- 
electric energy which is transmitted across 
a State line. The Commission shall have 


Jt must never be forgotten that while a 
State may regulate, with a view to enforce rea- 
sonable rates and charges, it is not the owner 
of the property of public utility companies and 
is not clothed with the general power of manage- 
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ment jncident to ownership.’’ S. W. Tel. Co. v. 
Pub. Serv. Conum., 262 U. S. 276, 289. See also 
N. Pa. Power Co. v..Pa. P. U. C., 132 Pa. Super. 
178, 333, Pa..265,. 
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jurisdiction over all facilities for such 
transmission or sale of electric energy, but 
shall not have jurisdiction, except as spe- 
cifically provided in sections 824-825r of 
this title, over facilities used for the gen- 
eration of electric energy or over facilities 
used in local distribution or only for the 
transmission of electric energy in intra- 
state commerce, or over facilities for the 
transmission of electric energy consumed 
wholly by the transmitter.” 


This language has been held to mean what 
it says. Connecticut Light & Power Co. v. 
Power Commission, 324 U. S. 515, 527; cf. 
Jersey Cent. Power & Light Co. v. F. P. C., 
319 U. S. 61; and hence there is a field 
in which the Pennsylvania Utility Commis- 
sion is qualified to act. The evidence in this 
case shows that Penn Water is engaged in 
the production and local distribution of 
electrical energy to local utilities which dis- 
tributes power to consumers in Pennsyl- 
vania, and in respect to this business, it 
seems clear that the state commission pos- 
sesses regulatory power. The restrictive 
provisions of the basic agreement apply to 
all of the activities of Penn Water, including 
not only the transmission and sale of electric 
energy interstate but the local distribution 
within the State of Pennsylvania, and the 
surrender to Consolidated of Penn Water’s 
duties obviously affects its local as well as 
its interstate activities. Viewed in this light 
it is clear that the contention of the Penn- 
sylvania Commission as to the invalidity of 
the basic agreement is well founded. 

It is. not our function in this case to 
decide how far the activities of Penn Water 
and Consolidated under the basic contract 
are subject to the regulations of the Federal 
Power Commission or the Pennsylvania 
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Public Utility Commission, either or both. 
It has been held that the purchase by one 
Pennsylvania utility of the securities of an- 
other must be approved by both commis- 
sions. See N. Pa. Power Co. v. Pa. P. U. C., 
132) Pas Super. 178; 333, Pa. 265:, lt. may. 
well be, although the present arrangement 
between the Maryland and Pennsylvania 
utilities is invalid for the reasons set forth, 
that an interconnection of facilities and an 
interchange of electrical energy between 
them may be continued by some method 
that would meet with the approval of the 
appropriate regulatory authority and will not 
offend either the anti-trust laws or the utility 
laws of Pennsylvania. That question is not 
before us. We hold merely that the benefits 
that have heretofore flowed from the basic 
contract do not protect it from the impact 
of the Sherman Act; and that the contract 
is invalid since it violates that statute and 
disables Penn Water from performing its 
proper function as a public utility under the 
public utility laws of Pennsylvania; and that 
the District Court had jurisdiction in the 
premises. 


In view of these conclusions we have not 
found it necessary to consider the conten- 
tions of Penn Water that the basic agree- 
ment was beyond the powers of Penn Water 
under the Pennsylvania law, or that Penn 
Water has properly terminated the agree- 
ment because of breaches thereof by Con- 
solidated. 


The case will be remanded to the District 
Court with instructions to enter a declara- 
tory judgment in accordance with this 
Opinion. 


Reversed and Remanded. 


[62,705] Thomas B. Eastman, et al. v. Yellow Cab Co., et al. 
In the United States District Court for the Northern District of Illinois, Eastern 


Division. 


No. 48 C 89. September 28, 1950. 


Sherman Antitrust Act 


Interstate Commerce—Taxicab Companies—Transportation To or Between Airports 


and Other Interstate Carriers. 


The transportation of passengers by taxicab to an airport 


is purely local transportation, although the passenger may be making the first leg of a 


trip across state lines. 


The transportation of a passenger in an intrastate taxicab trip is 


not necessarily local transportation, when the passenger is carried from one interstate 


carrier to another interstate carrier. 


See the Sherman Act annotations, Vol. 1, J 1021.607. 


For the plaintiffs: 
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Riskind, Wolff & Cedar, Chicago, Illinois. 


q@ 62,705 


Number 200—84 


Decisions 
Court 10-26-50 


64,056 

Bascom Launder Corp., et al..v. Farny et al. 

For the defendants: Benjamin S. Adamowski, Corporation Counsel of the City of 

Chicago; Philip E. Ringer, M. Lester Reiniwald, Morris Sostrin, and Jesmer & Harris; 

Weymouth Kirkland, Howard Ellis and John M. O’Connor, Jr., of Kirkland, Fleming, 
Green, Martin & Ellis, all of Chicago, Illinois. 


Memorandum and Order 


CAMPBELL, District Judge: [Jn full text 


except for omissions indicated by asterisks] 
* Ok Ok 


The defendants now renew their previous 
motions to dismiss the complaint, to strike 
certain portions thereof, and for separate 
statement and numbering. The motions are 
directed to the following elements of the 
complaint: 


(a) The motion to dismiss— 


(1) The agreement to control the pur- 
chase of taxicabs exclusively from Checker 
Cab Manufacturing Company. 


(2) The agreement not to compete with 
Parmalee for contracts with railroads and 
railroad terminal associations to carry 
passengers and luggage between railroad 
stations in Chicago. 

(3) Allegations concerning the Federal 
Communications Act. 

(4) Allegations concerning the trans- 
portation of passengers to and from air- 
ports. 

* *k x 


There is no problem as to the points ad- 


218. This reasoning does not, however, 
apply to any allegation concerning con- 
veyance of passengers from one interstate 
facility to another. 

(2) As to the activities of Checker Cab 
Manufacturing Company in interstate 
commerce—Should be dismissed, since 
the complaint fails to allege in what man- 
ner the purchase and delivery of cabs 
affects or injures plaintiffs. 

x OK Ox 


(b) As to the points not discussed by 


plaintiffs in their brief: 


(1) As to the allegations concerning 
the agreement not to compete with de- 
fendant Parmalee for contracts with rail- 
roads and railroad terminal associations 
to carry passengers and luggage between 
railroad stations—The motion to dismiss 
should be denied. This type of activity 
falls within the purview of interstate com- 
merce (U. S. v. Yellow Cab, supra). 
Plaintiffs have alleged that they have 
been harassed and imprisoned in order 
that defendants could effectuate this al- 
leged monopolistic activity. They have, 
therefore, sufficiently alleged injury to 
themselves. The fact that they have not 
argued the point in their brief does not 


mitted by plaintiffs. The following dis- constitute an admission of its validity. 
position is made of the remaining elements * Ok Ox 


of the defendants’ motions: For the foregoing reasons, the complaint 


and amendments thereto are hereby dis- 
missed with leave to plaintiffs to file, within 
20 days, an amended complaint not incon- 
sistent with the views expressed in this 
memorandum, Defendants are directed to 
answer said amended complaint within 20 
days thereafter. 


(a) As to the points disputed by plaintiffs— 


(1) As to the transportation of air pas- 
sengers—Should be dismissed insofar as 
it refers to transportation of such pas- 
sengers to and from airports. This is 
purely a local transaction within the 
meaning of U. S. v. Yellow Cab, 332 U. S. 


[| 62,706] Bascom Launder Corp., et al. v. Eugene R. Farny and Arthur W. Percival. 
In the United States District Court for the Southern District of New York. Civil 
56-4. September 22, 1950. 
Sherman Antitrust Act 


Conspiracy—Single Corporation—Execution of Plan Devised Prior to Incorporation. 
—Although a conspiracy formed and planned between two individuals may not have 
resulted in any damage to a plaintiff until after the formation of a corporation in which 
the two individuals are officers, the injury suffered through activities of the corporation 
will sustain a cause of action based on the conspiracy, and the element of conspiracy is not 
lost merely because the plan was executed by the single corporate entity. 


See the Sherman Act annotations, Vol. 1,  1220.402, 1640.125, 1640.261. 
Summary Judgment—Genuine Issue of Fact—Affidavit Controverting Complaint.— 
The absence of any genuine issue of material fact, which is necessary before a motion for 
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summary judgment may be granted, does not exist when an affidavit of one of the parties 
defendant controverts some of the allegations of the complaint. 


See the Sherman Act annotations, Vol. 1, ¥ 1640.652. 


McGouey, D. J.: [In full text except for 
omissions indicated by asterisks] This is a 
spurious class action for treble damages un- 
der the antitrust laws. Defendants move 


plaintiff is specifically alleged to have had 
any business at any time with any defend- 
ant. It is true that no injury is alleged 
prior to the formation of the Telecoin Cor- 


(1) to dismiss an amended complaint, (2) 
for summary judgment, and (3) to strike 
certain allegations. 


The motion to dismiss is based on two 
grounds: (a) failure to state a claim on 
which relief can be granted, (b) the bar of 
the statute of limitations. * * * 


[Conspiracy and Damage Alleged] 


The complaint as now amended is indeed 
far from “a short and plain statement of 
the claim showing that the pleader is en- 
titled to relief”, and its averments are cer- 
tainly not “simple, concise and direct.” 
Considerable study of it, however, discloses 
that it does state a claim on which, if sus- 
tained by proof, relief can be granted against 
the defendants. Amid the confusion of 
evidentiary and other unnecessary allega- 
tions is pleaded the claim that (1) the de- 
fendants, first as individuals from 1937 to 
November 20, 1943, and thereafter up to 
the filing of the complaint as officers and 
directors of Telecoin, conspired with others 
to restrict and monopolize the business of 
selling Bendix washing machines for com- 
mercial use, in violation of the Sherman, 
Clayton and Robinson-Patman Acts; (2) 
the plaintiffs were thereby severally dam- 
aged in the amounts set forth as to each 
of them. 


[Conspiracy Carried Out by Company 
Formed Later] 


The defendants urge that it is not alleged 
that any plaintiff was injured by any acts 
of the defendants prior to the formation of 
Telecoin Corporation and that only one 


poration. But it is alleged that the defend- 
ants Percival and Farny, through the 
Corporation and as officers and directors in 
control of its business, carried out the al- 
leged conspiracy to the damage of the plain- 
tiffs individually. This is sufficient to 
charge a violation of the statute, and to 
state a claim on which relief can be granted. 


It is further urged that any claim of the 
plaintiffs is barred by the statute of limita- 
tions. I am unable to agree. The period 
of limitation in an action such as this is 
governed by New York Law. That period 
is six years. * * * However the opera- 
tion of the statute of limitations in antitrust 
actions was suspended from October 10, 
1942, to June 30, 1946, by the Act of Oc- 
tober 10, 1942, as amended June 30, 1945. 
Therefore, since this action was commenced 
February 10, 1950, plaintiffs’ claims arising 
since May 20, 1940, are not barred. 


The motion to dismiss is therefore denied. 


[Controverted A ffidavit Insufficient for 
Summary Judgment | 


The motion for summary judgment is 
grounded on the assertion “that there is no 
genuine issue as to any material fact as more 
particularly appears from the affidavits of 
Arthur W. Percival and Eugene R. Farny 
annexed hereto.” The Percival affidavit, 
however, contradicts some of the allegations 
of paragraph four of the amended com- 
plaint. The resulting issue of fact compels 
denial of the motion for summary judgment. 

eK ek 


Settle order on notice. 


[62,707] Harry Ferguson and Harry Ferguson, Inc. v. Ford Motor Company, et al. 
In the United States District Court for the Southern District of New York. Civil 


44-482. September 26, 1950. 


Sherman Antitrust Act 


Service of Process—Immunity—Compelled Attendance in Same or Related Action.— 
The immunity granted parties, witnesses and attorneys which protects them from service 
of process in a separate and unrelated action has as its reason the prevention of delay and 
hindrance in the disposition of the suit at hand. The extension of the immunity is, however, 
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the privilege of the court, and the immunity is not properly granted when the attempted 
service is for the purpose of compelling the attendance of an attorney in the same or a 
related action, especially when it is sought to serve the attorney as an important actor in 


the alleged conspiracy. 


See the Sherman Act annotations, Vol. 1, J 1640.548. 
For the plaintiffs: Cahill, Gordon, Zachry & Reindel, New York City, by Jerome Doyle. 


For the defendants: 


Cravath, Swaine & Moore, New York City, by Bruce Bromley. 


For other decisions in same case, see {| 62,553 and 1948-1949 Trane Cases ff 62,312, 


62,252, 


McGoney, D. J.: [In full text except for 
omissions indicated by asterisks| This is a 
motion to quash service of the summons, 
complaint and supplemental complaint upon 
the defendant Grant L. Cook in an action 
for damages on account of antitrust law vio- 
lations and patent infringements. Mr. Cook 
is a member of the Bar of Michigan, where 
he resides. He is, and for some years past 
has been, attorney for Dearborn Motors 
Corporation and Ernest C. Kanzler, its 
secretary and one of its directors. These 
defendants, however, are represented in this 
action by Cravath, Swaine & Moore, Esqs. 
of New York. 


[Service on Attorney] 


During April and May of 
Kanzler’s deposition was being taken in 
New York. His local attorneys attended 
with him and their appearance was noted 
on the record. Mr. Cook also attended but 
it is undisputed that he took no active part 
in the proceedings. Although he is not a 
member of the bar of this court, his per- 
sonal appearance was noted and later this 
was amended to note the appearance by him, 
of his firm as well. The questioned serv- 
ice was made on him during a recess in the 
examination on May 17. 

* ok Ox 


Tie claims immunity from service as a 
non-resident present in this district merely 
as attorney for the defendant under ex- 
amination. 


[t is, of course, the general rule “that 
Witnesses, suitors, and their attorneys, while 
in attendance in connection with the conduct 
of one suit are immune from service of 
process in another.” But it is the privilege 
of the court, not of the individual. And “the 
privilege should not be enlarged beyond the 


this year,. 


reason upon which it is founded.” And it 
“should be extended or withheld only as 
judicial necessities require.” 


[Unrelated Suits Not Involved] 


Mr. Cook was served in this very action 
in connection with which he was present 
in the district, so this is not an instance 
“where the cause pending before the court 
is subjected to possible hindrance or delay 
by service of process in some unrelated 
suit”.2 Accordingly, this case is clearly dis- 
tinguishable from Union Water Development 
Co. v. Stevenson® which is strongly urged 
by Mr. Cook’s counsel. The opinion in 
Stevenson’s case clearly states that while 
he was in California as witness in the state 
court in one action, he was served in two 
other state actions which were then removed 
to the Federal court which sustained his 
claim of immunity. There is nothing in the 
opinion.to suggest that there was any relation 
between the cause in which he was a witness 
and either of those in which he was served. 
The facts here are more analogous to those 
in Lamb v. Schmitt* where the challenged 
service was in a cause which, though sepa- 
rate in form from the one in which Lamb 
was attorney, was so closely related as to 
be actually part of it. * * * [T]he Supreme 
Court, * * * stated the question to be 
“Whether, despite any effect of the im- 
munity in encouraging voluntary attendance 
at the trial, it should be withheld from one 
who, while in attendance, is served with 
process commanding his continued presence 
and aid to facilitate the pending litigation, 
and to carry it to its final conclusion?’ 
The test applied was “whether the immunity 
itself, if allowed, would so obstruct judicial 
administration in the very cause for the pro- 
tection of which it is invoked as to justify 
withholding it.” ° * * * 


1Lamb v. Schmitt, 285 U. S. 222, 225. 
* Lamb v. Schmitt, supra, p. 227. 
3 256 Fed. 981. 
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4 See note 1. 
> Lamb v. Schmitt, supra, p. 226. 
6 Lamb v. Schmitt, supra, p. 228. 
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* * * Mr. Cook, according to the com- 
plaint, was an important actor in the alleged 
conspiracy, liable in damages if the proof 
sustains the charge. That determination 
should be made in one action. The due ad- 
ministration of justice and the necessities 
of judicial administration will surely not be 
served by duplicating litigation or by forc- 
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ing the plaintiff to abandon its claim against 
Mr. Cook as an alternative. 


[Motion Denied] 


The motion to quash the service is there- 
fore denied. 


Settle order. 


[] 62,708] United States v. SKF Industries, Inc., and Aktiebolaget Svenska Kullager- 


fabriken. 


In the United States District Court for the Eastern District of Pennsylvania. Civil 


No. 9862. September 29, 1950. 


Sherman Antitrust Act 


Consent Decree—Roller-Bearing Industry—Division of Territory and Suppression of 
Competition—A domestic roller-bearing manufacturer, in a consent decree also agreed to 
by its foreign parent corporation, is prohibited from making agreements for, or engaging 
in, the division of territories and exclusion of competitors from areas except upon acceptance 
of certain conditions, limitation of production, sale, distribution, imports and exports of 
roller-bearings, refusal to appoint agents to compete with parent or affiliates, and the fixing 
of prices or terms and conditions of sales. 


See the Sherman Act annotations, Vol. 1, § 1220.151, 1220.198, 1220.204, 1590. 


Consent Decree—Roller-Bearing Industry—Adoption of New Trade-Mark for Export 
Goods Competing with Foreign Parent’s Production.—In a consent decree entered against 
a domestic manufacturer and exporter of roller-bearings, the company is required to use a 
new trade-mark, different from that used by its foreign parent, on goods manufactured in 
this country and exported to countries where the products of the parent corporation are 


also sold. 


See the Sherman Act annotations, Vol. 1, { 1220.175, 1270.151. 


For the plaintiff: Herbert A. Bergson, Assistant Attorney General; Sigmund Timberg, 
George W. Jansen, and Marcus A. Hollabaugh, Special Assistants to the Attorney General; 
Gerald A. Gleeson, United States Attorney; Max Freeman, Special Attorney. 


For the defendants: Charles I. Thompson and Arthur S. Roberts, of Ballard, Spahr, 


Andrews & Ingersoll. 


Final Judgment 


Gavey, D. J.: [ln full text] Plaintiff, 
United States of America, having filed its 
complaint herein on July 31, 1946; defend- 
ant, SKF Industries, Inc. having appeared 
and filed its answer to such complaint; plain- 
tiff having caused a summons and complaint 
directed to defendant Aktiebolaget Svenska 
Kullargerfabriken to be served upon SKF 
Industries, Inc. and William L. Batt, as al- 
leged agents and representatives of Aktie- 
bolaget Svenska Kullagerfabriken in the 
capacities stated in the return of the United 
States Marshal filed in this cause; Aktie- 
bolaget Svenska Kullagerfabriken having 
moved to vacate said service upon the sup- 
porting affidavit of William L. Batt verified 
April 17, 1950, and the plaintiff having filed 
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the affidavit of George W. Jansen verified 
September 29, 1950, in opposition to said 
motion, both of said affidavits being a matter 
of record herein, and the said motion being 
pending and undetermined and not having 
been argued before or considered by the 
Court; defendant SKF Industries, Inc., hav- 
ing represented to the Court that (a) the 
entry of the consent Final Judgment by the 
Court against SKF Industries, Inc., has the 
consent and approval of Aktiebolaget 
Svenska Kullagerfabriken, as parent, and 
that the said Final Judgment constitutes the 
policy of Aktiebolaget Svenska Kullager- 
fabriken toward the operations of its sub- 
sidiary SKE Industries, Inc., that (b) 
Aktiebolaget Svenska Kullagerfabriken will 
not directly or indirectly prevent, hinder or 
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interfere with compliance by SKF Industries, 
Inc. with the terms or purposes of said 
Final Judgment or with any contemplated 
or existing production, sales or operating 
policy or activity of Industries which carries 
out said terms or purposes, or direct, request 
or induce any act or policy of SKF In- 
dustries, Inc. contrary to or inconsistent 
with said terms or purposes, that (c) 
Aktiebolaget Svenska Kullagerfabriken will 
not interfere with the importation of bearings 
into the United States by Officine di Villar 
Perosa or by any subsidiary or affiliate of 
Aktiebolaget Svenska Kullagerfabriken; the 
United States of America and SKF In- 
dustries, Inc. by their attorneys having con- 
sented to the entry of this Final Judgment 
without trial or adjudication of any issues 
of fact or law and without admission by any 
of the parties in respect to any such issue; 


Now THEREFORE, before any testimony has 
been taken, and without trial or adjudica- 
tion of any issue of fact or law herein, and 
upon the consent of the parties, it is hereby 


ORDERED, ADJUDGED AND DECREED as follows: 


T 


[Statement of Jurisdiction] 


The Court has jurisdiction of the subject 
matter herein and of the United States of 
America and SKF Industries, Inc. and the 
complaint states a cause of action under 
Sections 1 and 3 of the Act of Congress of 
July 2, 1890, Chap. 647, 26 Stat. 209, as 
amended. 

IT 


[Definitions] 


When used in this Final Judgment, the 
following terms have the meanings ascribed 
tc them below: 


(A) “Industries” means defendant SKF 
Industries, Inc., a corporation incorporated 
under the laws of the State of Delaware. 


(B) “Svenska” means Aktiebolaget Svenska 
Kullagerfabriken, a corporation incorporated 
under the laws of the Kingdom of Sweden, 
its officers, directors, agents, nominees, em- 
ployees and all persons acting for it except- 
ing affiliates as hereinafter defined. 

(C) “Affiliates” means all or any firms 
and corporations (excepting the defendants) 
controlled by Svenska through stock own- 
ership, management contract, or otherwise, 
directly or indirectly, and their officers, di- 
rectors, agents, nominees, employees and all 
persons acting for them. 
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(D) “Bearings” means all types of anti- 
friction ball and roller bearings, and acces- 
sories for, and parts of such bearings. 

(E) “Existing mark” means the trade- 
mark or trade name SKF, and any other 
mark or name simulating, or which can be 
confused with, the letters SKF or any com- 
bination of the letters SKF. 


(F) “Additional mark” means the trade- 
mark which is to be adopted and used by 
Industries, in addition to the existing mark, 
in accordance with Paragraph VI of this 


Judgment. 
ligt 


[Parties to be Bound] 


The provisions of this Judgment applic- 
able to Industries shall apply to each of its 
subsidiaries, successors, assigns and nominees 
and to each of its officers, directors, agents 
and employees and to any other person, 
firm or corporation acting or claiming to 
act under, through or for them. 


IV 
[Territorial and Other Restrictions] 


Industries is hereby enjoined and restrained 
with respect to bearings which are the sub- 
ject of import into or export from the United 
States, its territories and possessions (ex- 
cept for lawful distributorship or agency ar- 
rangements) from entering into, adhering 
to, maintaining or furthering and combina- 
tion, conspiracy, contract, agreement, under- 
standing, plan or program, directly or 
indirectly, with any firm, corporation or 
person: 


(A) to allocate or divide territories, fields, 
markets or customers or to assign or al- 
locate quotas or exclusive or dominant in- 
terests in any market for bearings; 


(B) to refrain from producing, selling or 
d:stributing bearings or to refrain from com- 
peting in or for any market, territory, field 
or customer in the production, sale or dis- 
tribution of bearings; 


(C) to prevent, limit or restrict the pro- 
duction, sale or distribution of bearings; 


(D) to prevent, limit or restrict the im- 
portation into or exportation from the United 
States, its territories or possessions, of bear- 
ings; 

(E) to exclude any other person, firm or 
corporation from any market for bearings, 
or to determine the terms or conditions to 
be imposed upon or required of any other 
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firm, corporation or person for the manu- 
facture, purchase, sale or distribution of 
bearings; 

(F) to fix, maintain, or adhere to prices, 
terms or conditions for the sale or resale 
of bearings. 

V 
[Agreements with Parent Company] 


Industries is hereby enjoined and _ re- 
strained from: 

(A) Enforcing, reviving, observing or car- 
rying out in the future, in whole or in part, 
any of the provisions of or any obligation 
under (i) an Agreement dated November 
2, 1915, between Svenska and The SKF 
Pallbearing Company of Hartford, Con- 
necticut, a predecessor of Industries, its suc- 
cessors and assigns, and (ii) an Agreement 
dated May 20, 1932, between Svenska and 
Officine di Villar Perosa (and known as 
RIV), as amended in so far as cither of 
said agreements affect the foreign commerce 
of the United States, its territories and posses- 
sions. 

(B) Referring to Svenska or any of its 
manufacturing affiliates any order or inquiry 
from a prospective purchaser for bearings 
produced by Industries. 

(C) Referring to any Svenska affliate not 
engaged in the manufacture of bearings, any 
order or inquiry from a prospective pur- 
chaser for bearings produced by Industries 
unless the referral shall specify that the 
order or inquiry be filled by bearings pro- 
duced or to be produced by Industries. 

(D) Agreeing with Svenska of its affiliates 
not to appoint other distributors or agents 
for bearings marked with Industries’ addi- 
tional mark in geographical areas in which 
Svenska affiliates act as distributors or 
aecnts for Industries’ bearings marked with 
either Industries’ existing or additional mark. 

(IE) Following or adhering, directly or 
indirectly, to any instructions, directions or 
requests from Svenska, which, if complied 
with, would be contrary to the provisions 
of this Judgment or participating in any 
agreement, plan or program with Svenska 
contrary to the provisions of this Judgment. 

(F) Assigning or granting to Svenska or 
its affiliates any exclusive rights for any 
ccuntry in the world in or to Industries’ 
additional mark designated, adopted, secured 
or registered in accordance with the provi- 
sions of Paragraph VI of this Judgment. 
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(G) Interfering with or preventing 
Svenska or its affiliates, or any firm, corpo- 
ration or person by threat or institution of 
infringement suit or otherwise, from export- 
ing into the United States bearings made 
by Svenska and its affiliates and marked 
with the existing mark or contained in packages 
marked with the existing mark. 


VI 
[New Trade-Mark Required on Exports] 


Industries is hereby directed: 


(A) To designate and adopt a trade-mark 
in addition to the existing mark and within 
six months to commence to establish the 
same by manufacturing and selling bearings 
so marked in the United States and for ex- 
port. Said additional mark shall be separate 
and distinctive from the existing mark and 
shall not contain the letters “SKF” or be 
similar to or confusing with any mark 
registered, owned, controlled, or used in 
any country by Svenska or its affiliates. 


(B) To take all necessary steps to register 
and secure the right to use such additional 
mark in all countries in which bearings man- 
ufactured by Svenska or its affiliates are 
sold in substantial quantities. 


(C) To manufacture and to carry in stock 
sufficient quantities of bearings marked with 
the additional mark to meet reasonably anti- 
cipated export demands. The provisions of 
this and the next succeeding subsections 
shall not require defendant to manufacture, 
stock or sell types or sizes (a) not regularly 
produced by it or (b) not regularly used 
abroad. 


(D) Where not inconsistent with distribu- 
tion arrangements made by Industries pur- 
suant to subsection (i) of Section VI(E), 
to sell bearings for export to any person 
desiring to purchase the same, and at prices 
and upon terms and conditions ot sale es- 
tablished in the sole interest of promoting 
Industries’ own business. All bearings sold 
by Industries for export shall be marked 
with the additional mark, except that bear- 
ings sold to Svenska’s affiliates and estab- 
lished Svenska distributors may be marked 
with the existing mark. However, Industries 
shall endeavor to sell bearings marke with 
additional mark to Svenska affiliates and 
established Svenska distributors. Prices 
charged non-affiliates of Svenska for bear- 
ings marked with the additional mark shall 
in no event exceed prices for bearings (re- 
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gardless of how marked) of the same kind, 
quality and quantity charged by Industries 
to Svenska affiliates performing similar dis- 
tribution or engineering functions in the 
Same geographic areas; and the terms and 
conditions of sale to such non-affiliates of 
Svenska, except for reasonable credit re- 
quirements, shall not be more onerous than 
those in sales made to such Svenska affili- 
ates. When a bona fide bearing shortage 
exists, Industries, in handling export orders, 
may give priority to existing and reason- 
ably anticipated orders of its domestic 
customers, 


(E) To take the following steps to pro- 
mote and develop export sales of bearings 
marked with the additional mark: 


(i) To use its best efforts to establish dis- 
tributors other than Svenska affiliates for 
the foreign distribution of bearings marked 
with the additional mark and in aid of said 
purpose to advertise in appropriate trade 
journals in foreign countries that Industries 
is seeking distributors for said bearings. 


(ii) Beginning three.months from the date 
of this Judgment and for a period of six 
months thereafter to insert advertisements 
at reasonable intervals in trade journals of 
appropriate circulation in foreign countries 
advising prospective purchasers of the man- 
ufacture and availability for sale of bearings 
under said additional mark by Industries, 
and to circularize on Industries’ stationery 
all Svenska affiliates and distributors and 
all persons, firms and corporations who, 
from May 1, 1945, to date of this Judgment, 
have made written inquiry to Industries re- 
specting the purchase or distribution of bear- 
ings for export, informing them of the 
manufacture and availability for sale of bear- 
ings under said additional mark and inviting 
inquiry as to their bearings requirements, 
and soliciting their patronage, 


(iii) To respond in writing on Industries’ 
stationery to all those persons, firms and 
corporations who from the date of this 
Judgment make written inquiry to Indus- 
tries respecting the purchase or distribution 
of bearings for export, advising them of the 
manufacture and availability for sale of 
bearings under said additional mark. 

(iv) To package, advertise and distribute 
bearings marked with the additional mark 
in such manner as to place emphasis upon 
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the additional mark and the fact that such 
bearings have been manufactured by Indus- 
tries in the United States. 


VET 
[Visitation and Reporting] 


For the purpose of securing compliance 
with this Judgment and for no other pur- 
pose, duly authorized representatives of the 
Department of Justice shall, upon written 
request of the Attorney General or an As- 
sistant Attorney General and on reasonable 
notice to Industries, subject to any legally 
recognized privileges, be permitted (1) ac- 
cess during the office hours of Industries 
to all its books, ledgers, accounts, corre- 
spondence, memoranda and other of its rec- 
ords and documents in its possession or 
under its control relating to any matters 
contained in this Judgment; (2) subject to 
the reasonable convenience of the defendant 
and without restraint or interference from 
it, to interview officers or employees of In- 
dustries, who may have counsel present, 
regarding any such matters; and further, 
(3) upon request, Industries shall submit 
such reports in writing with respect to the 
matters contained in this Judgment as may 
from time to time be reasonably necessary 
to the enforcement of this Judgement; pro- 


vided, however, that no information obtained 


by any representative of the Department 
of Justice by the means provided in this 
paragraph shall be divulged to any person 
other than a duly authorized representa- 
tive of such Department except in the course 
of legal proceedings to which the United 
States is a party for the purpose of securing 
compliance with this Judgment or as other- 
wise required by law. 


VIII 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling the United States 
of America or SKF Industries, Inc. to apply 
to the Court at any time for such further 
orders and directions as may be necessary 
or appropriate for the construction or car- 
rying out of this Judgment, for the amend- 
ment, modification or termination of any of 
the provisions thereof, for the enforcement 
of compliance therewith or for the punish- 
ment of violations thereof, 


{ 62,708 


Copyright 1950, Commerce Clearing House, Inc. 


Number 200—91 
10-26-50 


Court Decisions 
U.S. v. Textile Machine Works, et al. 


64,063 


[| 62,709] United States v. The Textile Machine Works, Berkshire Knitting Mills, 
Henry Janssen, John E, Livingood, Ferdinand Thun and Ferdinand K. Thun. 


In the United States District Court for the Southern District of New York. Civil No. 
43-671. Filed October 9, 1950. 


Sherman Antitrust Act 


Consent Decree—Full-Fashioned Hosiery-Making Machinery—Compulsory Licensing 
and Leasing of Patents and Machines.—In a consent decree entered in a suit against 
full-fashioned hosiery and hosiery-making machinery manufacturers, the defendants are 
prohibited from allocating markets and excluding competitors therefrom; from restricting 
imports and exports, production and use of machinery, and production of hosiery by 
competitors; from foreclosing competition by refusing to sell old machinery and by buying 
up and scrapping old machinery acquired from others; from suppressing competition 
between themselves by the use of interlocking directorates and stock holdings, assign- 
ment of patents and exclusive licenses, discrimination in research and development, and 
in sale and license terms, and exercise of domination or control by one company over 
another; and from fixing prices of hosiery or machinery. The defendants are required to 
grant reasonable-term machine leases and non-exclusive patent licenses to all applicants, 
together with installation and repair services, and to furnish technical information and 


know-how. 


See the Sherman Act annotations, Vol. 1, § 1220.175, 1220.178, 1220.192, 1220.204, 


1220.533, 1270.201, 1590. 


For the plaintiff: Wm. Amory Underhill, Acting Assistant Attorney General; Melville 
C. Williams, Sigmund Timberg, Marcus A. Hollabaugh (and Lester IL. Jay, Special 
Assistants to the Attorney General; Irving H. Saypol, United States Attorney; John V. 
Leddy and Francis R. Shields, Special Attorneys. 


For the defendants: Lee, Toomey & Kent. 


Final Judgment 


The plaintiff, United States of America, 
having filed its complaint on October 20, 
1947, and defendants The Textile Machine 
Works, Berkshire Knitting Mills, Henry 
Janssen, John E. Livingood, Ferdinand 
Thund and Ferdinand K. Thun, having jointly 
filed their answers on January 16, 1948, 
and this action having been dismissed as 
to defendants Henry Janssen and Ferdinand 
Thun by reason of their deaths during the 
pendency thereof, and plaintiff and defend- 
ants, The Textile Machine Workers, Berk- 
shirt Knitting Mills, John E. Livingood, 
and Ferdinand K. Thun, by their respective 
attorneys, having severally consented to the 
entry of this final judgment without trial or 
adjudication of any issue of fact or law 
herein, and without admission by any of 
the parties in respect of any such issue, 


Now, THEREFORE, before any testimony 
has been taken herein and without trial 
or adjudication of any issue of fact or law 
herein, and upon consent of plaintiff and 
defendants, it is hereby ORDERED, ADJUDGED 
AND DECREED as follows: 
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I 
[Statement of Jurisdiction] 


This Court has jurisdiction of the subject 
matter hereof and of all parties hereto, and 
the complaint states a cause of action against 
the defendants under Section 1 and 2 of the 
Act of Congress of July 2, 1890, entitled 
“An Act of protect trade and commerce 
against unlawful restraints and monopolies,” 


as amended. 
Il 


[Definitions] 


1. As used in this judgment: 

(a) “Textile” means defendant The Tex- 
tile Machine Works, a corporation organized 
and existing under the laws of the Com- 
monwealth of Pennsylvania, with offices and 
principal place of business as Wyomissing, 
Pennsylvania. 

(b) “Berkshire” means defendant Berk- 
shire Knitting Mills, a corporation organized 
and existing under the laws of the Common- 
wealth of Pennsylvania, with offices and 
principal place of business at Wyomissing, 
Pennsylvania. 
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(c) “Full fashioned hosiery” means ho- 
siery knitted to approximate in shape the 
leg of the wearer and made by knitting a 
flat piece of material and joining the sel- 
vedges or outer edges by a seam running 
the length thereof. 


(d) “Hosiery machinery” means a ma- 
chine for knitting full fashioned hosiery 
and includes all parts, attachments and im- 
provements therefor, 


(e) “Person” includes individual, partner- 
ship, association, corporation and any other 
form of business entity. 


(f) “Patent” includes applications for 
patents, and continuations, renewals, re- 
issues, divisions and extensions of any pat- 
ent or patent application. 


(g) “Deliveries on a current basis” means 
deliveries in the regular course of business 
of complete full fashioned hosiery machines 
within three months after receipt of orders 
for said machines. 


(h) “Cooperative services” means build- 
ing maintenance, medical, dental, nursing, 
restaurant, library, fire fighting, legal and 
workmen’s compensation services jointly 
conducted by or on behalf of Textile and 
Berkshire. 


(i) “United States” means the United 
States of America and its territories and 
possessions. 


2. The provisions of this judgment ap- 
plicable to any defendant shall apply to such 
defendant and each of its officers and direc- 
tors and subsidiaries, and to each of its or 
his agents, employees, successors and as- 
signs, and to each person acting, or claim- 
ing to act under, through or for them or 
any of them. 

III 


[Restraints Prohibited] 


The defendants are hereby jointly and 
severally enjoined and restrained from enter- 
ing into, adhering to, maintaining, further- 
ing or enforcing any contract, agreement, 
understanding, undertaking, plan or pro- 
gram, directly or indirectly, with each other 
or with any manufacturer of full fashioned 
hosiery or hosiery machinery, providing for 
or for the purpose of: 


1. Allocating markets among manufac- 
turers of full fashioned hosiery or ho- 
siery machinery; 

2. Limiting or preventing exports or 
imports of full fashioned hosiery or ho- 
siery machinery; 
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3. Limiting production of full fash- 
ioned hosiery machinery; 

4. Excluding any third person from 
or restricting access by any third person 
to any market for hosiery machinery; 

Preventing, limiting or restricting 
any third person in the manufacture of 
particular types of full fashioned hosiery ; 

6. Withholding any hosiery machinery 
from or restricting or limiting supplies 
thereof to any third person; 

7. Fixing or determining prices of full 
fashioned hosiery or full fashioned hosiery 
machinery. 


IV 


Defendants Textile and Berkshire are 
hereby jointly and severally restrained: 


[Interlocking Interests] 


1. From acquiring any interest, either in 
whole or in part, either directly or indi- 
rectly, in any shares of stock in, or assets 
of, or any other interest in any existing 
or future corporation, partnership or indi- 
vidual business which is engaged in the 
manufacture of full fashioned hosiery or 
hosiery machinery in the United States, pro- 
vided, that nothing in this clause 1 of Section 
IV shall be deemed to enjoin or restrain 
any separate lawful corporation reorgan- 
ization of either of said defendants or any 
lawful reorganization of the respective sub- 
sidiaries of each of said defendants. 


[Interlocking Directorates] 


2. From permitting any present or future 
officer, director, agent or employee of said 
defendants, except employees engaged ex- 
clusively in cooperative services, to serve 
as an officer, director, agent or employee of 
the other of said defendants or of any other 
person engaged in the manufacture of full 
fashioned hosiery or hosiery machinery in 
the United States, except further, that any 
person who at the date of entry of this 
judgment is both president and a director 
of Textile and president and a director of 
a non-defendant hosiery manufacturer may 
continue to act in any or all such capacities, 
and also that in his place and stead, at any 
given time hereafter, any one individual 
may serve as officer and/or director of both 
Textile and such non-defendant hosiery 
manufacturer. 


_ 3. From restricting, limiting or prevent- 
ing the acquisition, sale or distribution of 
second-hand hosiery machinery by any third 
person. 
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[Disposition of Second-Hand Machinery | 


4. From destroying, damaging or scrap- 
ping second-hand hosiery machinery obtained 
from third persons, except that Textile may 
scrap machines where Textile has: 


(a) granted non-discriminatory allow- 
ances for the trade-in of used machines 
as an incident to the use or sale of new 
machines, and, 

(b) has publicly offered to sell such 
used machines at a price not in excess 
of the trade-in allowance by advertising 
such offer in a recognized trade publica- 
tion in a manner designed to give reason- 
able notice to a prospective purchaser, 
and, 

(c) no written order therefor is received 
by Textile within sixty days thereafter 
from a prospective purchaser who meets 
normal and usual credit requirements. 


[Non-Exclusive Licenses] 


5. From acquiring any license, sublicense, 
grant of immunity or similar right under 
any patents relating to full fashioned ho- 
siery or hosiery machinery from each other 
or from arty third person, unless said license, 
sublicense, grant of immunity or similar 
right is non-exclusive and contains a pro- 
vision that throughout its life the licensor 
will make available equivalent licenses, sub- 
licenses, grants of immunity or similar rights 
to any third person requesting the same, on 
terms and conditions at least as favorable as 
those accorded to said defendants; provided, 
however, that nothing in this clause 5 of 
Section IV shall be deemed to enjoin or 
restrain Textile from manufacturing, for the 
use of any person, hosiery machinery cov- 
ered by patents owned or controiled by such 
person, or to enjoin Berkshire from manu- 
facturing, for any person, full fashioned ho- 
siery under patents owned or controlled by 
such person. 

6. From dominating, controlling, inter- 
fering with or attempting to dominate, con- 
trol, or interfere with the business, financial 
or promotional policies, practices, operation 
Dr management of each other. 


W 
[Compulsory Leasing ] 


Textile is hereby enjoined and restrained: 


1. From refusing to make available to any 
person at non-discriminatory charges and 
upon reasonable and non-discriminatory terms 
and conditions any unpatented hosiery ma- 
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chinery made available by Textile to Berk- 
shire, or any patented hosiery machinery so 
made available to Berkshire which Textile 
has, acquires or receives the right to manu- 
facture for, or sell to, such person. 

2. From assigning or otherwise transfer- 
ring to Berkshire any patent or patent ap- 
plication relating to full fashioned hosiery 
or full fashioned hosiery machinery. 


3. From refusing to make available or to 
furnish installation or repair services in the 
United States, or discriminating in the avail- 
ability or furnishing of installation or repair 
services or in the entry into or performance 
of installation or repair contracts in the 
United States or elsewhere, with respect 
to any hosiery machinery manufactured, 
sold, leased or distributed by Textile. 

4. From discriminating in favor of Berk- 
shire in the sale or delivery, including terms 
and conditions thereof, of hosiery machinery, 
and, so long as and during any period when 
Textile’s deliveries of hosiery machinery are 
not on a current basis, from selling or de- 
livering to Berkshire a percentage of the 
machines manufactured by Textile during 
any three months’ period in excess of Berk- 
shire’s percentage of the entire production of 
full fashioned hosiery in the United States 
during the preceding calendar year. 


[Prohibited Terms | 


5. From entering into any contract, agree- 
ment, understanding or lease for the manu- 
facture, sale or use of hosiery machinery, 
containing any provision that: 


(a) Grants Textile exclusive rights for 
the manufacture, sale or distribution of 
such hosiery machinery; 

(b) Restricts the nature, quality or quan- 
tity of the products of such hosiery ma- 
chinery; 

(c) Limits or restricts any purchaser 
in the disposition of such hosiery ma- 
chinery; 

(d) Requires, as a condition to receiv- 
ing hosiery machinery from Textile, that 
the recipient thereof turn over whether 
by sale or otherwise, second hand hosiery 
machinery to Textile. 


6. From engaging in research and devel- 
opment with respect to full fashioned ho- 
siery or hosiery machinery on behalf of a 
manufacturer of full fashioned hosiery, un- 
less similar research and development serv- 
ices are available on non-discriminatory 
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terms and conditions to any manufacturer 
of full fashioned hosiery. 


VI 
[Compulsory Licensing of Patents] 


1, Berkshire is hereby ordered and di- 
rected, in so far as it now has or may ac- 
quire the power or authority to do so, to 
issue to any applicant making written re- 
quest therefor a non-exclusive license, sub- 
license or immunity, to manufacture, use 
and sell under any one or more of the pat- 
ents listed in Schedule A attached hereto 
[not reproduced] and under any other United 
States patent or patents now issued or which 
may issue on any presently pending appli- 
cation, relating to full fashioned hosiery or 
hosiery machinery, without any condition 
or restriction whatsoever, except that (a) a 
reasonable and non-discriminatory royalty 
may be charged and collected and (b) where 
such royalty is charged, provision may be 
made for the inspection of the books and 
records of the licensee by an independent 
auditor who may report to the defendant 
licensor only the amount of royalty due and 
payable and no other information. 


2. Textile is hereby ordered and directed, 
in so far as it has or may acquire the power 
or authority to do so, to issue to any appli- 
cant making written request therefor: 


(a) A non-exclusive, unrestricted, roy- 
alty-free license, sublicense or immunity, 
to manufacture, use and sell under any 
one or more of the patents listed in Sched- 
ule B attached hereto [not reproduced] 
and under any other United States pat- 
ents now isstted or which may hereafter 
issue relating to full fashioned hosiery; 


(b) A non-exclusive license, sublicense 
or immunity, to manufacture, use and sell 
under any one or more of the patents 
listed in Schedule C attached hereto [not 
reproduced] and under any other United 
States patent or patents now issued or 
which may issue on any presently pending 
application, relating to hosiery machinery, 
without any condition or restriction what- 
soever, except that (1) a reasonable and 
non-discriminatory royalty may be charged 
and collected and (2) where such royalty 
is charged, provision may be made for the 
inspection of the books and records of the 
licensee by an independent auditor who 
may report to the defendant licensor only 
the amount of royalty due and payable 
and no other information. 


3. Upon the request of any applicant for 
a license under the provisions of clauses 1 
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and 2 of this Section VI, the defendant to 
whom such application is made shall include 
in such license, to the extent that it has 
power to do so, a non-exclusive grant of 
immunity from action, suit, claim, or pro- 
ceeding under foreign patents corresponding 
to any such United States patents where 
such action, suit, claim or proceeding under 
the foreign patent is based on the manufac- 
ture in a foreign country of full fashioned 
hosiery or hosiery machinery for use or sale 
in, or the importation into, the United States, 
or the use or sale in, or the importation into, 
a foreign country of full fashioned hosiery 
or hosiery machinery manufactured in the 
United States. 


4. Upon any application for a license in 
accordance with the provisions of clause 1 
and subdivision b) of clause 2 of this Sec- 
tion VI the defendant to whom such appli- 
cation is made shall advise the applicant of 
the royalty it deems reasonable for the pat- 
ents to which the application pertains. If 
the defendant and the applicant are unable 
to agree upon what constitutes a reason- 
able royalty, the defendant may apply to 
this Court for a determination of a reason- 
able royalty, giving notice thereof to the 
applicant and the Attorney General, and 
shall make such application forthwith upon 
request of the applicant. In any such pro- 
ceeding the burden of proof shall be upon 
the defendant to whom application is made 
to establish, by a fair preponderance of evi 
dence, a reasonable royalty, and the Attor- 
ney General shall have the right to be heard 
thereon, Pending the completion of any 
such court proceeding, the applicant shall 
have the right to make, use and vend under 
the patents to which its application pertains, 
without the payment of royalty or other 
compensation, but subject to the following 
provisions: Such defendant may, with no- 
tice to the Attorney General, apply to the 
Court to fix an interim royalty rate pending 
final determination of what constitutes a 
reasonable royalty, if any. If the Court fixes 
such interim royalty rate, a license shall 
then issue providing for the periodic pay- 
ment of royalties at such interim rate from 
the date of the making of such application 
by the applicant; and whether or not such 
interim rate is fixed, any final order may 
provide for such readjustments including 
retroactive or diminished royalties as the 
Court may order after final determination 
of a reasonable and non-discriminatory royalty. 


Copyright 1950, Commerce Clearing House, Inc. 


Number 20i1—43 
(2) 11-9-50 


5. Each license granted pursuant to this 
Section VI shall provide that the licensee 
may at any time, without revoking or sur- 
rendering its license, dispute the validity, 
scope or enforceability of any of the patents 
under which the license is granted, and this 
judgment shall not be construed as import- 
ing any validity or value to any of such patents. 


AVEIP I 
[Furnishing of Technical Knowledge] 


Textile and Berkshire are hereby ordered 
and directed to furnish, with all licenses, 
sublicenses, grants of immunity or similar 
rights issued by them pursuant to clause 5 
of Section IV and Section VI of this judg- 
ment, to all licensees and sublicensees mak- 
ing application therefor, and at any time 
within the term of such licenses or subli- 
censes, all technical information and tech- 
nical knowledge in the possession of said 
defendants necessary or useful in the prac- 
tice of the inventions described in the pat- 
ents covered by said licenses, without charge, 
other than the actual cost of furnishing such 
technical information and knowledge. Such 
cost shall not include any overhead or gen- 
eral charges. 


VIII 
[Visitation and Reporting] 


For the purpose of securing compliance 
with this judgment, and for no other pur- 
pose, duly authorized representatives of the 
Department of Justice shall, on written re- 
quest of the Attorney General or an Assist- 
ant Attorney General and on reasonable 
notice to either defendant Textile or Berk- 
shire made to the principal office of either 
defendant, be permitted, subject to any le- 
gally recognized privilege, (1) access, dur- 
ing the office hours of said defendant, to all 
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books, ledgers, accounts, correspondence, 
memoranda and other records and docu- 
ments in the possession or under the control 
of said defendant, relating to any matters 
contained in this judgment and (2) subject 
to the reasonable convenience of said de- 
fendant and without restraint or interfer- 
ence from either defendant, to interview 
officers or employees of said defendant, who 
may have counsel present, regarding any 
such matters. Upon written request of the 
Attorney General or an Assistant Attorney 
General said defendant shall submit such 
reports in writing with respect to the mat- 
ters contained in this judgment as may from 
time to time be reasonably necessary to the 
enforcement of this judgment. Information 
obtained by the means permitted in this Sec- 
tion VIII shall not be divulged by any rep- 
resentative of the Department of Justice to 
any person other than a duly authorized rep- 
resentative of the Department of Justice 
except in the course of legal proceedings for 
the purpose of securing compliance with 
this judgment in which the United States is 
a party or as otherwise required by law. 


IX 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained by 
the Court for the purpose of enabling any 
of the parties to this judgment to apply to 
the Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this judgment, for the amendment, 
modification or termination of any of the 
provisions thereof, for the enforcement of 
compliance therewith, and for the punish- 
ment of violations thereof. 


[Schedule of Patents Not Reproduced] 


[62,710] Russell P. Harshberger v. Sidney A. Tarrson and Albert J. Tarrson, and 


The Tarrson Co. 


In the United States Court of Appeals for the Seventh Circuit. No. 10081. October 


26, 1950. 


Appeal from the United States District Court for the Northern District of Illinois, 


Eastern Division. Affirmed. 


Illinois Fair Trade Act 


Fair Trade Articles—Excepted Transactions—Sale by Pledgees to Satisfy Loan.—The 
decision of a lower court holding that the fair trade act is not violated when a pledgee of 
fair trade items sells them at less than the fair trade price in order to satisfy the pledgor’s 
debt, is affirmed upon appeal by adoption of the lower court opinion. 
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See the Sherman Act annotations, Vol. 1, J 1270.1404, 1270.279; State Laws annotations, 
Vol. 2, § 8224.06, 8224.30; Resale Price Maintenance Commentary, Vol. 2, { 7361. 


For the plaintiff: Alwin F. Pitzner, of Chicago. 
For the defendants: Arthur B. Seibold, Jr., of Chicago. 
Affirming a decision of the District Court, 87 Fed. Supp. 43, reported in 1948-1949 


TRADE CASES at {] 62,493. 


Before Kerner, Durry and LINDLEy, Circuit Judges. 


LinbLey, Circuit Judge: Plaintiff, owner 
of certain patents on safety razors, brought 
suit charging defendants with infringement 
and with violation of plaintiff's alleged rights 
under the Fair Trade Act of Illinois (Smith- 
Hurd’s Rev. Stat. Chap. 121%, Secs. 188 to 
191 incl.). He sought also recovery, as he 
says, “for grave damage to and impairment 
of plaintiff’s property interest and good will 
attaching to his inventions and the patents 
in suit resulting from the unlawful acts of 
defendants.” The District Court, upon de- 
fendants’ dual motion for summary judg- 
ment. and to dismiss the complaint, granted 
summary judgment against plaintiff upon the 
charge of infringement and dismissed the 
complaint as to the other charges. Assign- 
ing error as to each of these actions, plain- 
tiff has perfected this appeal. 


[Lower Court Opinion Adopted] 


The District Court filed an extended 
memorandum opinion, in which the pertinent 
facts are related, accompanied by adequate 
discussion of the legal authorities which it 
thought compelled its decision. Harshberger 
v. Tarrson, 87 Fed. Supp. 43. Inasmuch as 
we agree with what is said in that opinion 
and it would serve no good purpose to 
reiterate the facts or to extend the discus- 
sion, we incorporate it herein by way of ref- 
erence and adopted it as a part hereof. 

We should, perhaps, give consideration to 
plaintiff’s assertion that the cases upon which 
the District Court relied, Keeler v. Standard 
Folding Bed Co., 157 U. S. 659, Mitchell v. 
Hawley, 16 Wall. 83 U. S. 544, have been 
limited in their ultimate effect by the Su- 
preme Court’s announcement in General Talk- 
ing Pictures Corporation v. W. E. Stern 
Electric Co., 304 U. S. 175. 


[Proffered Case Not Parallel] 


It will be remembered that under the 
patentee’s license to Stahly, the latter be- 
came the exclusive licensee for the manu- 
facture and sale of razors embodying the 
patentable features of plaintiff’s patents; that 
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therefor Stahly agreed to pay specified 
royalties; that the goods here involved had 
been manufactured while the license was still 
in full force and effect; that Stahly had 
failed to pay the royalties as agreed but 
had consented that the manufacturer who had 
made the razors for it, might pledge the 
goods for a loan and that the loan was 
made and the pledged property eventually 
sold in satisfaction thereof. The District 
Court held that Stahly had the exclusive 
right to have the razors manufactured and, 
under the license agreement, was to pay 
royalties upon all manufactured, sold or 
otherwise disposed of by Stahly or by any 
person acting with its consent; that what 
had been done was within Stahly’s authority 
under the license agreement and that the 
razors, therefore, were freed of the monopoly 
of the patent. It is to avoid this conclu- 
sion upon the part of the District Court that 
plaintiff urges that the last mentioned case 
is decisive. However, the circumstances and 
facts involved there are in no wise parallel 
to those presented here and the opinion 
makes no announcement of law inconsistent 
with the District Court’s conclusion in this 
case. There the owner of various patents 
on vacuum tube amplifiers granted to cer- 
tain exclusive licensees the right to use the 
patented equipment in making talking picture 
equipment; it also granted to others non- 
exclusive licenses expressly limited to mak- 
ing and selling the amplifiers for private use. 
One of the non-exclusive licensees sold the 
patented devices to a talking picture com- 
pany, knowing that the purchaser would 
include them in moving picture equipment to 
be leased to others. Both parties knew of 
the restrictions in the non-exclusive vendor’s 
license. The court held the restrictions of 
the vendor’s license valid and concluded that 
the sales made by the non-exclusive licensee 
were, therefore, without authority from the 
patent owner, and that both vendor and pur- 
chaser were guilty of infringement. It was 
clear that the non-exclusive licensee had 
violated the terms of his license by making 
unauthorized sales; consequently the goods 
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were not free of the patent monopoly. But 
here the patentee had expressly authorized 
his exclusive licensee to manufacture, sell 
and dispose of razors embodying the patent- 
able features, without restriction. The facts, 
as they appear from the District Court’s de- 
cision and as we have briefly recounted, 
show that everything done with regard to 
the razors was done under and within the 
authority of Stahly under the terms ofits 
license. Therefore, plaintiff had no right to 
complain of any thing that occurred. It did 
have a right, of course, to enforce its remedies 
under the license agreement against Stahly. 


[Knowledge of Patent Rights 
Immaterial] 


We agree with the District Court that no 
dispute as to material facts was involved. 
It is wholly immaterial as to whether the 
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manufacturer had knowledge of plaintiff's 
patent rights or whether the license agree- 
ment was terminated in June 1948 and not 
renewed, for it appears without dispute that 
the razors were manufactured during the 
time it was in full force and effect. Nor is 
it material that the razors were defectively 
manufactured, if that be the fact, for Stahly 
alone could complain of this breach of con- 
tract by its manufacturer. 

The District Court, having decided that 
plaintiff had no right to complain of in- 
fringement and no rights under the Fair 
Trade laws of Illinois, held that he could 
not succeed upon a claim for damages, for 
there had been no violation of any law by 
defendants giving life to any cause of action. 
The court rightfully dismissed the entire 
complaint. 


The judgment is affirmed. 


[62,711] Aig-Schechner, Inc. v. Max Aig and Aig-Nathan Knitwear, Inc. 
In the United States District Court for the Southern District of New York. Civil 


61-194. October 20, 1950. 


Sherman Antitrust Act 


Injunctions—Requirements for Issuance—Disputed Questions of Fact and Law Pre- 
venting.— Where a temporary injunction is asked to prohibit a defendant from employing 
or hiring salesmen recently or presently in the employ of the plaintiff, it is held that, in the 
presence of disputed questions such as whether the matter is one arising under the antitrust 
laws, the injunction cannot be granted. The remedy of injunction will not be granted when 


disputed questions of law or fact are involved. 


involved. 


See the Sherman Act annotations, Vol. 1, § 1650. 


Memorandum 


Concer, J.: [Jn full text] Motion by the 
plaintiff for a temporary injunction restrain- 
ing the defendants from employing, hiring 
or engaging, etc. any and all salesmen who 
may be representing the plaintiff now or 
hereafter or who were representing the plain- 
tiff on or after January 17, 1950. 


Among others, the following questions of 
law are in dispute: 


(a) Whether this Court has jurisdiction 
of the subject matter of the suit as one 
arising under the Federal antitrust laws. 

(b) Whether plaintiff's sales represen- 
tatives are “employees” within the mean- 
ing of the covenant contained in the 
coutract of January 17, 1950. 

(c) Whether the hiring of the plain- 
tiff’s sales representatives is a violation of 
the antitrust laws, aside from the covenant. 
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Among others, the following questions of 
fact are in dispute: 

(a) Whether defendants “inducted” the 
sales representatives of plaintiff to join 
defendants. 

(b) Whether the services of the sales 
representatives are unique. 

It is an established principle that the 
remedy of injunction will not be granted 
where disputed questions of law or fact are 
involved. See Martin v. Chandler, decided 
April 1, 1949 (S. D. N. Y.), affirmed 174 
F. (2d) 917, and cases cited. It is obvious 
that the principle must be applied here. 

Motion denied. 


Settle order. 
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[62,712] United States v. Eastern Electrical Wholesalers Association, et al. 


In the United States District Court for the Southern District of New York. Civil 
Action File No. 59-82. Filed October 17, 1950. 


Sherman Antitrust Act 


Consent Decree—Electrical Supplies Trade Channels—Association Activities.—A con- 
sent decree entered in a government action against an electrical wholesalers’ association 
and members prohibits agreements for or practices of influencing or fixing of prices of 
electrical supplies, or forcing manufacturers to supply at certain prices; hindering ad- 
vertising, setting of prices, selling, purchasing, selecting of customers, or other conduct 
of business by industry members; discriminating in the advertising facilities offered in- 
dustry members, discriminating in purchases from manufacturers, or refusing to buy from 
certain manufacturers; classifying or rating industry members, or publishing and dis- 
seminating classifications and ratings, or publishing any trade directory similar to the one 
presently used; allocating markets or customers among industry members; or requiring 
payment of commissions or bonuses when sales are made by a manufacturer direct to a 
purchaser. Members of the association are required to file consents to the decree or 
cease to be members of the association. ; 


See the Sherman Act annotations, Vol. 1, §1220.192, 1220.204, 1230.175, 1240.141, 
1260.151, 1590. 


For the plaintiff: Wm. Amory Underhill, Acting Assistant Attorney General; Sigmund 
Timberg, Melville C. Williams, and Allen A. Dobey, Special Assistants to the Attorney 
General; Irving H. Saypol, United States Attorney; Maurice Silverman, Trial Attorney; 
Harry N. Burgess, William H. Glenn, Raymond K. Carson, and Joseph J. Saunders, 


Special Attorneys. 


For the defendants: Paul G. Reilly. 


Final Judgment 


Bonpy, D. J.: [Jn full text] The plain- 
tiff, the United States of America, having 
filed its complaint herein on June 23, 1950, 
and the defendants having appeared herein; 
the parties by their attorneys herein having 
consented to the entry of this final judg- 
ment herein without trial or adjudication of 
any issue of fact or law herein, and without 
admission by any defendant in respect of 
any such issue; 

Now, THEREFORE, before any testimony has 
been taken herein, and without trial or ad- 
judication of any issue of fact or law herein, 
and upon consent of all parties hereto, it is 
hereby 

ORDERED, ADJUDGED AND DECREED, as fol- 
lows: 


I 
[Jurisdiction ] 


The Court has jurisdiction of the subject 
matter herein and of all the parties hereto. 
The complaint of the United States of 
America herein states a cause of action 
against the defendants and each of them, 
under Section 1 of the Act of Congress of 
July 2, 1890 entitled “An Act to Protect 
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Trade and Commerce ‘Against Unlawful Re- 
straints and Monopolies,” commonly known 
as the Sherman Act, and acts amendatory 
thereof and supplemental thereto. 


II 
[Definitions] 

For the purposes of this judgment: 

“Person” means an individual, partner- 
ship, firm, association, corporation, or other 
legal entity engaged in the business of pur- 
chasing and distributing electrical supplies. 

“EEWA” means the defendant Eastern 
Electrical Wholesalers Association. 


Iif 
[A pplication ] 

The provisions of this judgment applic- 
able to any defendant shall apply to such 
defendant, its members, officers, directors, 
agents, employees, successors, assigns, and 


all other persons acting, or claiming to act, 
under, through, or for such defendant. 


IV 


[Consents of Association Members] 


A. Defendant EEWA is ordered and di- 
rected to mail to each of its members, within 
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twenty days after the date of the entry of 
this judgment, a copy of this judgment. 


B. Within three months from the date of 
the entry of this judgment, all persons, firms 
Or corporations who now are, or were on 
June 23, 1950, members of EEWA shall in- 
dicate their consent to be bound and obli- 
gated by the terms of the within judgment. 
Such consent shall be evidenced by such 
person, firm or corporation executing in 
duplicate a consent annexed to a copy of 
the within judgment, and one of such dupli- 
cate consents shall be filed herein and the 
other duplicate consent shall be delivered 
to the Assistant Attorney General in charge 
of the Antitrust Division. No person, firm 
Or corporation now a member of EEWA 
failing to sign and file such consent shall re- 
main a member of EEWA from and after 
three months from the date of the entry of 
this judgment. 


C. Defendant EEWA is ordered within 
ninety days from the entry of this judgment 
to institute and complete such proceedings 
as may be appropriate and necessary to 
amend its Charter and By-Laws so as to in- 
corporate therein Sections V and VI of this 
judgment, and require as a condition of 
membership that all present and future 
members be bound thereby. 


D. Upon the entry of this judgment, de- 
fendant EEWA shall immediately suspend 
all of its activities provided that upon the 
expiration of ninety days from the entry of 
this judgment or such earlier date as it 
complies with Subsection C hereof and has 
certified to the Assistant Attorney General 
in charge of the Antitrust Division a com- 
plete list of its members who have (a) con- 
sented to be bound by the judgment herein, 
(b) refused to be so bound and have ac- 
cordingly been dropped from membership, 
and (c) who have resigned from member- 
ship since June 23, 1950, the defendant 
EEWA may resume publication of its bulle- 
tin in conformity with the provisions of this 
judgment, and, in addition, from and after 
the date hereof, the defendant EEWA may 
perform any and all functions, activities and 
services necessary and incident to the repre- 
sentation of its members or other persons 
in the negotiation or administration of any 
labor contract or the adjustment, arbitration, 
settlement or disposition of any labor prob- 
lems or disputes. Upon the expiration of 
eighteen months from the date the defend- 
ant EEWA is permitted to resume publica- 
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tion of said bulletin, the defendant EEWA 
may assume and perform any function, serv- 
ice or activity not forbidden by the terms 
of this judgment or otherwise. 


V 
[Agreements Prohibited] 


The defendants are jointly and severally 
enjoined and restrained from combining or 
conspiring with, or from entering into, ad- 
hering to, renewing, maintaining, or further- 
ing, directly or indirectly, or claiming any 
rights under any contract, agreement, un- 
derstanding, plan or program with any other 
person to: 


1. Fix, determine, suggest, maintain or 
adhere to prices, differentials, commissions, 
discounts or other terms or conditions of 
sale for electrical supplies. 


2. Hinder, restrict or prevent the sale in 
any manner of electrical supplies by any 
manufacturer thereof to any purchaser. 


3. Hinder or restrict any person in the 
free and independent selection of customers 
by such person. 


4. Hinder, restrict or prevent any person 
from purchasing, distributing or selling elec- 
trical supplies produced by any manufacturer. 


5. Classify or rate manufacturers, manu- 
facturs’ agents or purchasers or distributors 
of electrical supplies at any industry level. 


6. Collect, compile, disseminate, publish 
or otherwise circulate any information re- 
garding any classification or rating of any 
manufacturer, manufacturer’s agent, pur- 
chaser or distributor of electrical supplies, 
or any document containing any list classi- 
fying manufacturers or manufacturers’ agents, 
or any list of purchasers or distributors of 
electrical supplies, or any information re- 
garding the price, sales, or distribution poli- 
cies of any manufacturer of electrical 
supplies or any other person. 


7. Collect, compile, disseminate, publish 
or otherwise circulate any book, pamphlet, 
bulletin, or other document containing ad- 
vertising matter of any manufacturer of 
electrical supplies or any other person un- 
less equal opportunity for advertising in the 
same book, pamphlet, bulletin or other docu- 
ment is granted to any such other manu- 
facturers or other person requesting the 
same upon non-discriminatory terms and con- 
ditions, and without regard to the sales 
price or distribution policies of any such 
manufacturer or other person. 
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8. Refrain from or urge, suggest, or co- 
erce any other person to refrain from pur- 
chasing, selling or distributing electrical 
supplies produced by any manufacturer. 


9. Allocate or divide markets, customers 
or territories for the purchase, sale or dis- 
tribution of electrical supplies. 

10. Hinder, restrict or prevent, in any 
manner, any person from advertising elec- 
trical supplies for sale or distribution, or 
from announcing the prices, terms or other 
conditions of sale for electrical supplies to be 
sold or distributed by such person. 


11. Force, urge or coerce, or attempt to 
force, urge or coerce any manufacturer of 
electrical supplies to pay to any person a 
commission, bonus or other thing of value 
because, or on account of, or based upon, 
any direct sale of electrical supplies to any 
purchaser. 


VI 
[Practices Prohibited] 


The defendants are jointly and severally 
enjoined and restrained from: 


1. Influencing or controlling, or attempt- 
ing to influence or control, the price, sales 
or distribution policies of any other person. 


2. Forcing, urging, coercing or attempt- 
ing to force, urge or coerce, any manufac- 
turer to sell electrical supplies to any other 
person at prices or upon terms or conditions 
of sale other than those freely and inde- 
pendently determined by such manufacturer. 


3. Forcing, urging or coercing or attempt- 
ing to force, urge or coerce any other person: 


(a) To refrain from purchasing, selling 
or distributing electrical supplies produced 
by any manufacturer; or 


(b) To purchase, sell or distribute elec- 
trical supplies produced by any manufac- 
turer or group of manufacturers in preference 
to electrical supplies produced by any other 
manufacturer or group of manufacturers. 

4. Hindering, restricting or preventing, 
or attempting to hinder, restrict or prevent 
any other person from engaging in the 
purchase, sale or distribution of electrical 
supplies. 

5. Compiling or distributing “Weir’s Di- 
rectory of Independent Electrical Whole- 
salers” or any publication similar thereto, 
or selling or transferring any rights with 


Court Decisions 
U. S. v. Eastern Electrical Wholesalers Ass'n, et al. 


Number 201:—48 
11-9-50 


respect to “Weir’s Director of Independent 
Electrical Wholesalers.” 


WALL 
[Investigation and Reports | 


For the purpose of securing compliance 
with this judgment, and for no other pur- 
pose, duly authorized representatives of the 
Department of Justice, shall, on written re- 
quest of the Attorney General or any As- 
sistant Attorney General, and on reasonable 
notice to any defendant, be permitted sub- 
ject to any legally recognized privilege, (a) 
reasonable access, during the office hours of 
such defendant, to all books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or under the control of such defendant, 
relating to any of the matters contained in 
this judgment, and (b) subject to the rea- 
sonable convenience of such defendant, and 
without restraint or interference, to inter- 
view officers and employees of such de- 
fendant, who may have counsel present, re- 
garding any such matters. For the purpose 
of securing compliance with this judgment 
any defendant upon the written request of 
the Attorney General, or an Assistant At- 
torney General, shall submit such reports 
with respect to any of the matters contained 
in this judgment as from time to time may 
be necessary for the purpose of enforcement 
of this judgment. No information obtained 
by the means permitted in this paragraph 
shall be divulged by any representative of 
the Department of Justice to any person 
other than a duly authorized representative 
of the Department except in the course of 
legal proceedings for the purpose of secur- 
ing compliance with this judgment in which 
the United States is a party or as otherwise 
required by law. 


VIII 
[Jurisdiction Retained | 


Jurisdiction of this action is retained for 
the purpose of enabling any of the parties 
to this judgment to apply to the Court at 
any time for such further orders and direc- 
tions as may be necessary or appropriate for 
the construction or carrying out of this 
judgment, for the modification or termina- 
tion of any of the provisions thereof, for the 
enforcement of compliance therewith and 
punishment of violations thereof. 
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[| 62,713] Ben Williamson, Jr., Trustee v. Columbia Gas & Electric Corp. 


In the United States District Court for the District of Delaware. Civil Actions No. 
6 and 7, March Term 1938. June 16, 1950. 


Sherman Antitrust Act 


Res Judicata—Meaning of “Cause of Action”’—Differences Between Types of 
Relief Sought.—A statement of facts showing grounds for relief under the Sherman Act, 
when the principal facts were used in a prior action under the Clayton Act, with addi- 
tional facts only showing a continuing conspiracy, does not constitute a new cause of 
action, for the same rights have been invaded even though the reliefs requested are 
based on violations of different statutes. The words “cause of action” have different 
meanings in deciding different questions, and in questions concerning the res judicata 
effect of prior decisions include all the facts which might reasonably have been argued 
to support or defeat the judgment obtained. 


See the Sherman Act annotations, Vol. 1, § 1640.125, 1640.636. 


Res Judicata—Prior Judgment Upon Stipulated Facts—Subsequent Action Barred 
Where Original Case Not Hypothetical—Although a judgment iri a prior action will 
bar a subsequent action upon the same facts only so far as the facts which reasonably 
could have been argued in the original action, the mere fact that a decision was asked 
upon stipulated facts does not narrow the scope of the res judicata bar when at the time 
of the stipulation the other facts in the case had been presented to the court and were 
not at variance with those in the stipulation. A subsequent action upon facts already 
adjudicated will be barred in such a case unless the decision in the prior case appears 


to have been rendered on a hypothetical situation. 
See the Sherman Act annotations, Vol. 1, { 1640.636. 
For the plaintiff: Arthur G. Logan and Samuel R. Russell (Logan, Marvel and 


Boggs) of Wilmington, Delaware. 
For the defendant: 


Clarence A. Southerland (Southerland, Berl & Potter) of Wil- 


mington, Delaware, and Edward S. Pinney of New York City. 


Ropney, District Judge: [In full text ex- 
cept for footnotes and omussions indicated by 
asterisks] * * * 


These are companion cases and. it is 
agreed by both parties that for present 
purposes the determination of one will be 
controlling in the other. They are anti- 
trust actions seeking to recover treble 
damages under Section 4 of the Clayton 
Act for alleged violations of Sections 1 and 
2 of the Sherman Act. The motions for 
summary judgment in each case are based 
on two grounds. One is that the dismissal 
of two other companion cases involving 
the same parties by this court in April, 
1939, is res judicata and bars the mainte- 
nance of the pending actions. The other 
ground is that the statute of limitations 
bars the maintenance of the pending actions. 

mek ee 

The pending actions were brought on 
February 14, 1938, by Ben Williamson, Jr., 
as Trustee under Section 77B of the Bank- 
ruptcy Act of Inland Gas and of Kentucky 
Fuel, respectively, against Columbia, two 
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of its subsidiary corporations and forty-four 
individuals. The declarations were filed on 
April 22 and April 28, 1938. * * * On 
October 5, 1938, the plaintiff, with leave 
of court, amended the declarations which, 
pursuant to the new Federal Rules of 
Civil Procedure, became complaints. * * * 
Consequently, plaintiff filed on October 25, 
1939 the amended complaints which are 
now before the court. These amended com- 
plaints state substantially the same causes 
of action as the former complaints, and 
Columbia is in each case the sole defendant. 


[Additional Suits Filed] 


In the meantime two further suits had 
been filed by the plaintiff in this case, Ben 
Williamson, Jr., as Trustee for Inland and 
for Kentucky Fuel, against Columbia. * * * 
The complaints charge a violation of Sec- 
tion 7 of the Clayton Act, setting forth 
substantially the same facts as were set 
forth in the declarations or complaints in 
the first actions, and using to a considerable 
extent the very same language. They alleged 
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that on November 6, 1930, Columbia indi- 
rectly acquired, in violation of Section 7 
of the Ciayton Act, a majority of the out- 
standing stock of Inland and of Kentucky 
Fuel, the effect of such acquisition being 
substantially to lessen competition and to 
restrain trade, and to create a monopoly in 
commerce pertaining to the production, 
transmission and distribution of natural 
gas. 


[Disnussal under Statute of Limitations] 


On November 16, 1938, Columbia filed 
motions to dismiss the actions which had 
been filed in September, 1938, on the ground 
that the cause of action against the defend- 
ant did not accrue within a period of three 
years prior to the commencement of the 
actions. Attached to the moving papers 
was a stipulation signed by counsel for 
both parties to the effect that the right of 
action sued upon in those actions accrued 
not later than January 1, 1931; and that if 
the court, upon hearing the motion, should 
be of the opinion that the action was barred 
by any applicable statute of limitations, the 
motion should be granted. After hearing 
arguments upon the motions, the District 
Court dismissed the actions, holding the 
Delaware three-year statute of limitations 
to be applicable. This judgment was affirmed 
by the Third Circuit Court of Appeals, 
and the Supreme Court denied certiorari. 


Defendant’s first contention is that the 
court’s orders dismissing the plaintiff’s ac- 
tions of September, 1938, were final and 
binding adjudications of those actions; that 
the same causes of action are asserted in 
the present actions as in the dismissed 
actions, and that the present actions are 
consequently barred as res judicata. 


[Similarity of Factual Bases] 


For the purposes of the present discus- 
sion it is believed that it is sufficient to 
state, as a generally correct proposition, 
that the factual bases of the dismissed ac- 
tions and of the pending actions are sub- 
stantially similar. In the dismissed actions 
the wrongful act was the acquisition of 
control of the two corporations, Inland 
and Kentucky Fuel, by the purchase of 
their securities, the effect of such acquisi- 
tion being to lessen competition and re- 
strain trade. In the pending actions a 
conspiracy to restrain trade and to mo- 
nopolize is charged, the conspiracy being a 
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continuing one. The acquisition of control 
of Inland and Kentucky Fuel is alleged to 
be a part of the conspiracy. * * * 


[Res Judicata Rule Stated] 


It is elementary that where a valid and 
final adjudication is rendered’in favor of 
the defendant in one action, the plaintiff 
cannot thereafter maintain an action upon 
the same cause of action. If a suit in- 
volves the same parties and the same cause 
of action as in a suit which has been finally 
adjudicated, the parties will be bound not 
only by what was actually litigated and 
determined, but also by those germane 
matters which might, with propriety, have 
been litigated and determined. 


The defendant’s contention is that the 
first and second actions in the present in- 
stance involved the same cause of action. 
Plaintiff’s position is that there are differ- 
ent causes of action, or alternatively that 
there was a splitting of plaintiff’s cause of 
action, to which the defendant was impli- 
edly consented. 


The first question to determine, there- 
fore, is whether the suits are based on the 
same cause of action. * * * 


[Identity Between Causes of Action] 


In the present cases, the facts alleged are 
substantially the same as those that were 
alleged in the dismissed actions. The dam- 
ages sought are substantially the same. In 
addition the right violated and the legal 
wrong are the same. The right may be 
described as the right of the two corpora- 
tions, Inland and Kentucky Fuel, to con- 
duct their businesses free from tortious 
restraints; the wrong alleged was the invasion 
of that right by acts which placed an un- 
lawful restraint upon it. I am of the opin- 
ion, therefore, that under the generally 
accepted tests there is identity of causes 
of action between the pending suits and the 
dismissed suits. 


The fact that the grounds of recovery 
in the actions are different does not by any 
means preclude the application of the prin- 
ciple of “res judicata.” The rule stated in 
the A. L. I. Restatement of the Law of Judg- 
ments, Sec. 63, is that: 


“Where a judgment on the merits is 
rendered in favor of the defendant, the 
plaintiff is precluded from subsequently 
maintaining an action on the same cause 
of action although he presents a ground 
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for the relief asked other than those pre- 
sented in the original action, except where 
the defendant’s fraud or misrepresenta- 
tion prevented the plaintiff from present- 
ing such other ground in the original 
action.” 


[Differences in Reliefs Sought Immaterial] 


* * * Jn the dismissed actions, the 


plaintiff sought to recover upon the theory 
that the facts alleged showed a violation by 
defendant of a certain section of the Clay- 
ton Act and damages flowing from that vio- 
lation. In the pending actions, substantially 
the same facts are said to have constituted 
violations of the Sherman Act. The grounds 
of recovery are different but the cause of 
action is the same. It is true that in the 
dismissed actions it is one act of the de- 
fendant, namely, acquisition of control of 
Inland and Kentucky Fuel, which is itself 
the alleged statutory violation that gives 
the right of recovery, whereas in the pend- 
ing actions that act and other additional 
acts of the defendant, all of which acts are 
set forth in the dismissed as well as in the 
pending complaints, are alleged to have 
constituted the violations of the Sherman 
Act from which the right of recovery in 
the pending action stems. But that does 
not affect my conclusion, for the right vio- 
lated, the legal wrong done and the trans- 
actions complained of are virtually the 
same. Essentially the plaintiff seems to 
claim that the dismissed actions solely con- 
cerned the wrongful acquisition of stock 
while the present actions include also the 
subsequent daily conduct of defendant’s 
agents in wrongfully conspiring and effect- 
ing the restraint of trade and the creation of 
the monopoly, The claimed course of sub- 
sequent conduct, however, formed in each 
case a part of the basis of recovery of 
damages, though upon a different theory. 
Every action of the defendant or its agent 
alleged in the present cases seems to have 
had its origin and existence in the unlawful 
acquisition of stock and the question of 
unlawful acquisition of stock as a viola- 
tion of the Clayton Act has been finally 
determined. It would seem, therefore, that 
the basis of the present cases has been 
determined, leaving nothing but a claimed 
course of subsequent conduct based upon 


a fact adjudicated against the plaintiff. 
k * OX 


Plaintiff relies, on this phase of the case, 
largely upon United Shoe Machinery Corp. 
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v. United States, 258 U. S. 451, which was 
the case also relied upon by the plaintiff in 
the Mendez case [161 Fed. (2d) 695]. In 
that case the government brought suit under 
the Clayton Act to enjoin the use of restric- 
tive covenants in leases of machinery. The 
defendant contended that the action was 
barred by the adjudication of a prior suit, 
in which the government had sought to 
have the United States Shoe Machinery 
Corporation dissolved under the Sherman 
Act and in which the restrictive clauses 
were attacked as being in themselves in 
violation of the Sherman Act. The Su- 
preme Court held that the Clayton Act 
and the Sherman Act provided different 
tests of liability; that under the Sherman 
Act contracts were prohibited which un- 
duly restrained interstate commerce, where- 
as under the Clayton Act contracts were 
prohibited the effect of which “may” be 
substantially to lessen competition; and 
that the causes of action were not the 
same. In the Mendez case United Shoe Ma- 
chinery Corp. v. United States was, however, 
held to be inapplicable, because it was the 
government which there sought to correct 
violations of the anti-trust laws, whereas 
in the Mendez case suit was brought upon 
a private right of action arising from an 
alleged wrongful invasion of that right. 
That distinction is in my opinion a valid 
one and is equally applicable to the pres- 
ent cases. I therefore conclude that the 
United Shoe Machinery Corp. case is not 
controlling here. Other cases cited by the 
defendant in this connection do not seem 
to be conclusive as they deal principally 
with questions of procedure or pleading. As 
has been observed, the meaning of the 
term ‘“‘cause of action” is not necessarily 
the same when applied to situations other 
than those presenting the question of whether 
a matter is “res judicata.” 

The present actions are different from 
the Mendez case in one particular which 
will be now touched on. The pending ac- 
tions were instituted before the dismissed 
actions. In the Mendez case the action be- 
fore the court had been brought after the 
adjudication of the case which was pleaded 
in bar of that action. It is, however, well 
established that the order in which the 
suits are brought makes no difference to 
the application of the principle of estoppel 
by judgment. It is the first judgment which 
is rendered upon the cause of action which 
constitutes the bar to the maintenance of 
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the other action upon the same cause of 
action. 


[Cause of Action Not Split] 


It is appropriate in this connection to 
consider the plaintiff’s contention that the 
defendant has consented to a splitting of 
the cause of action, and that defendant 
cannot therefore properly object to the 
maintenance of the present actions. * * * 
I am of the opinion that this is not a case 
in which there has been a splitting of the 
cause of action. The whole cause of action 
has, as far as is discernible from the plead- 
ings in the actions, been presented in the 
pending and in the dismissed actions alike. 
* * * The question as to whether there 
has been a splitting of the cause of action 
may be considered in the light of the situ- 
ation if the dismissed actions had had a 
different result. If, instead of being dis- 
missed, the actions that were thus disposed 
of had resulted in full recovery by the 
plaintiff, it would seem that disposition 
would have been made of all causes of 
action herein discussed. I am of the opin- 
ion, therefore, that there was no splitting 
ot the cause of action, and that consequently 
it is not necessary to decide whether the 
defendant may properly be said to have 
consented to any such splitting. 


[Prior Judgment Argued To Have 
Narrow Scope] 


The plaintiff places much emphasis upon 
the fact that the determination of the court 
in the dismissed actions was based in part 
upon the stipulation of the parties as to 
the date when the right of action accrued. 
The plaintiff argues, in effect, that only a 
narrow question was presented to the court 
in the dismissed actions, namely, whether 
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the Delaware statute of limitations applied 
to the actions in view of the fact that they 
were brought after the new Federal Rules 
of Civil Procedure had come into effect, 
and it contends that the determination of 
that question, which in view of the facts 
stipulated led to a dismissal of the actions, 
cannot be considered a final adjudication 
of the actions upon the merits. 


[Case Not Hypothetical Because 
of Stipulation] 


The general rule is that where judgment 
is given for a defendant upon the ground 
that the action is barred by the statute of 
limitations, the plaintiff is precluded from 
thereafter maintaining an action upon the 
same claim in that jurisdiction. For the 
purpose of considering the applicability of 
the principle of res judicata, the dismissal 
of the action by reason of its being barred 
by the statute of limitations is an adjudi- 
cation upon the merits. * * * It is not 
suggested that the stipulation was at vari- 
ance with the facts or that a moot or con- 
structed case was presented to Judge Nields; 
on the contrary, the allegations of the com- 
plaints show that the stipulation has a sub- 
stantial basis in fact, as far as the facts 
can be ascertained from the allegations. 
It cannot reasonably be said that the prior 
adjudication was an adjudication of a hypo- 
thetical case. * * * Under these circum- 
stances, there seems to be no sound reason 
for departing from the general rule stated 
above. 


[Pending Actions Barred] 


I conclude, therefore, that the pending 
actions are barred by the adjudication of 
the dismissed actions and that defendant’s 
motion must be granted. * * * 


[] 62,714] Suckow Borax Mines Consolidated, Inc., Mojave Borax Co., Ltd., Paul O. 
Toebler, Executor of the Last Will and Testament of John K. Suckow, and Ruth E. 
Suckow v. Borax Consolidated, Ltd., Pacific Coast Borax Co., United States Borax 
Co., American Potash & Chemical Corp., Stauffer Chemical Co., West End Chemical Co., 
James M. Gerstley, Frank M. Jenifer, and Bank of America National Trust and Savings 
Association, as Executor of the Last Will and Testament of Clarence McAnisse Rasor. 


In the United States Court of Appeals for the Ninth Circuit. 


26, 1950. 


No. 12,158. October 


Appeal from the United States District Court for the Northern District of California, 


Southern Division. Affirmed. 
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Sherman Antitrust Act 


Releases—Undiscovered Causes of Action—Lack of Knowledge Controverted by Affi- 
davits.—A release executed by a party does not prevent that party from bringing an action 
later upon a cause of action whose existence he did not know of when he executed the 
release. But the release does bar action upon a cause of action which he suspected or 
believed to exist, although he might not have been able to produce evidence of its existence. 
Thus, where a plaintiff seeks recovery under the conspiracy laws and insists that he is not 
barred by a release given by him to one of the conspirators, since at the time he did not 
know of the conspiracy, the release is held to be binding when the defendants effectively 
deny this lack of knowledge by showing that in former actions the plaintiff admitted 
knowledge of the conspiracy by actually pleading it himself. 


See the Sherman Act annotations, Vol. 1, § 1640.550. 


Statutes of Limitations—Overt Acts in Continuing Conspiracies—Inapplicability of 
“Last Act” When Civil Injury Does Not Result.—The last overt act of a conspiracy is the 
beginning of the period of time within which the government may bring criminal action, 
since all actions in a conspiracy, including the last, are criminal. However, in civil actions, 
the cause of action arises when injury is suffered by the plaintiff, and the statute of limita- 
tions which determines how soon the plaintiff must seek recovery for that injury begins to 
run at the time of the injury itself, so that if no injury is done to the plaintiff by the last 
overt act of the continuing conspiracy, the plaintiff may be barred from bringing action on 
earlier injuries even though the conspiracy, so far as the government is concerned, continues 
to be actionable. 


See the Sherman Act annotations, Vol. 1, J 1640.435. 


Motions for Dismissal and Summary Judgment—Introduction of Affirmative Defenses 
—Controversion of Well-Pleaded Allegations.—Generally when a motion for dismissal of 
a complaint is entered, the party making the motion is taken as having admitted the truth 
of all well-pleaded allegations in the complaint. In a motion for summary judgment, how- 
ever, the truth of allegations in the complaint is not presumed when new matters in the 
motion so effectively deny the allegations as to indicate that there are no real issues of fact, 
as where the party making the motion asserts the affirmative defenses that the plaintiff 
has already released his claim, and that he has waited too long to bring his action. Where 
such affirmative defenses are introduced by affidavits showing specific facts which oppose 
the plaintiff's general allegations, and the plaintiff, although he does not lack opportunity 
to be acquainted with the facts, does not deny the affidavits, then no real issue exists and 
summary judgment may be given. A so-called motion for dismissal which introduces new 
matters can be treated as a motion for summary judgment, so that the name which the 
motion is given will not bind the moving party upon the truth of the complaint. 


See the Sherman Act annotations, Vol. 1, § 1640.619, 1640.652. 


For the plaintiffs: Thurman Arnold, Washington, D. C.; Frank Buren, Los Angeles, 
California; and Sterling Carr, San Francisco, California. 

For the defendants: Maurice E. Harrison, Moses Lasky, and Brobeck, Phleger & 
Harrison, San Francisco, California, and Ray J. Coleman, Coleman & McDonald, Los 
Angeles, California, for Borax Consolidated, et al.; Vincent H. O’Donnell, San Francisco, 
California, for Stauffer Chemical Co.; John L. Reith, Oakland, California, for West End 
Chemical Co.; Joseph W. Burns, Fulton, Walter & Halley, Michael F. McCarthy, Oliver & 
Donnally, New York, N. Y., and Charles A. Beardsley, Oakland, California, for American 
Potash & Chemical Corp. 

Affirming a decision of the District Court, 81 Fed. Supp. 301, reported in 1948-1949 
TRADE CASES at {| 62,337. 


Before Heaty, Bone and Pore, Circuit Judges. 
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Bone, Circuit Judge: [In full text] This 
action was commenced by the four appel- 
lants* on September 11, 1947. It is a suit 
for treble damages brought under the anti- 
trust laws of the United States (15 U. S.C. A. 
§ 15), involves the borax industry, and is 
based on the claim that appellees * conspired 
together and drove appellants out of busi- 
ness by wrongful and illegal acts, ali of 
which damaged appellants in the sum of 
$5,000,000. The prayer of the complaint is 
for a recovery of three times this amount. 
The case is here on appeal from the order 
of the trial court dismissing appellants’ sec- 
ond amended complaint and from the denial 
of a motion to amend the said order so as 
to permit the filing of a third amended com- 
plaint.® 

THE CoMPLAINT 


The complaint (in 95 lengthy paragraphs, 
which occupy 77 pages of the appeal record) 
recites a history of the development of the 
borax industry, and charges that since 1929, 
and many years prior thereto and continuing 
up until approximately 1945, the defendants 
conspired to, and did, monopolize and con- 
trol the mining, production, processing, 
manufacture, distribution, trade and sale of 
the world’s supply of crude borates, refined 
borax, and boric acid. This monopoly, it is 
charged, was achieved by a combination and 
conspiracy to restrain trade and commerce 
in violation of the antitrust laws, and pur- 
suant to the terms of a continuing conspiracy 
(which appellants call the “General Con- 
spiracy”) which resulted from an agreement 
entered into on November 27, 1929 between 
appellees. 

We here endeavor to summarize the es- 
sential and controlling averments of this 
long complaint. 


1 Appellants (plaintiffs below) are Suckow 
Borax Mines Consolidated, Inc., a Delaware 
corporation (hereinafter referred to as Suckow 
Co.); Mojave Borax Co., Ltd., a Nevada cor- 
poration (hereinafter referred to as Mojave); 
Paul O. Toebler, executor of the estate of 
John K. Suckow, deceased and Ruth E. Suckow 
who is the widow of John K. Suckow. 

2 Appellees are Borax Consolidated Ltd. (here- 
inafter referred to as Borax Ltd.), a British 
corporation; Pacific Coast Borax Company (here- 
inafter referred to as Pacific Coast), a Nevada 
corporation owned by Borax Ltd.; United States 
Borax Company (hereinafter referred to as 
U.S. Borax), a West Virginia corporation owned 
by Borax Ltd.; American Potash and Chemical 
Corporation (hereinafter referred to as Amer- 
ican Potash), a Delaware corporation; Stauffer 
Chemical Company (hereinafter referred to as 
Stauffer Co.), a California corporation; West 
End Chemical Company (hereinafter referred to 
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[Allegation of Conspiracy] 


Under this 1929 agreement appellees be- 
came members of a conspiracy having for 
its purpose the creation and perpetuation of 
a monopoly of the entire borax industry. 
This was to be accomplished by purchase 
or lease of approximately 95% of the world’s 
known deposits of borate minerals (includ- 
ing 100% of the known sodium borate de- 
posits—sodium borates are found in purer 
form than other borate minerals, and hence 
are more economical to refine) and approxi- 
mately 90% of the world’s known lake 
brines from which borax may be extracted; 
by allocation of production and refining of 
borax; by allocation of markets, trade areas 
and classes of consumers; by agreements to 
fix arbitrary and noncompetitive prices, re- 
sale prices, freights, discounts, permitted 
use, and conditions of sale of crude borates, 
refined borax and boric acid; by blacklisting 
consumers who dealt with other producers, 
and by the elimination and destruction, 
through purchase or otherwise, of all com- 
petitors of the defendants, including John 
K. Suckow and his interests, plaintiffs herein. 

‘It is charged that this 1929 “agreement” 
was renewable annually; that it was subse- 
quently extended and modified, and, as mod- 
ified, remained in effect until some time in 
1944. The remainder of the complaint is 
concerned with a history of the various and 
devious methods and plans employed by de- 
fendants to bring John Suckow to his knees 
and it portrays a series of oppressive and 
coercive acts directed against appellants. 

John Suckow, a medical practitioner, for- 
tuitously discovered a vein of borate ore in 
1912 while drilling for water upon his farm 
in the Mojave desert in California. Shortly 
thereafter Suckow, not knowing its ttue 


as West End Co.); James M. Gerstley; Frank 
M. Jenifer and Bank of America National Trust 
and Savings Association as executor of the 
estate of Clarence M. Rasor (all of the indi- 
vidual defendants being officers or agents of 
the corporate defendants or some of them). 
Other corporate and individual defendants were 
named in the complaint but six were never 
served and two were dismissed for lack of venue. 

3 The opinion of the trial court is reported in 
81 F. Supp. 301. Reference to Burnham Chem- 
ical Co. v. Borax Consolidated Ltd., 9 Cir., 170 
F. 2d 569, cert. denied 336 U. S. 924, rehearing 
denied 336 U. S. 955, may be helpful, for in 
many respects the charges in the complaint and 
the legal and procedural issues in that case 
closely parallel those in the instant case. The 
conspiracy referred to in the Burnham case is 
the same one upon which this action was brought 
and most of the defendants in this case were 
defendants there. 
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worth, sold his interest in a portion of the 
land to agents of U. S. Borax for a nominal 
sum. In ensuing years Suckow attempted to 
develop the borate deposits on the remain- 
ing portion of the land owned by him, and 
on another section of land upon which he 
had meanwhile filed patents. These develop- 
ment attempts were opposed by various of 
appellees herein by means of claim-jumping, 
forced sales, employment of undisclosed 
agents, and other tactics. In 1926 Suckow 
discovered a rich and deep deposit of sodium 
borate ore on a section of land then owned 
jointly by Suckow and Pacific Coast. (It 
is alleged that Pacific Coast had no rightful 
interest in this land.) From that time on he 
was harassed by a series of law suits and 
foundless claims brought by Borax Ltd. and 
its subsidiaries and agents. 

In 1929 Suckow formed the Suckow Co. 
and transferred all of his borax interests to 
said corporation. During that same year he 
succeeded in negotiating a contract with 
Gembo, a Dutch corporation, for the market- 
ing and sale of borax mined and processed 
by Suckow Co. When defendants learned 
that despite their carefully drawn schemes 
for controlling the markets Suckow had 
found an outlet for his products they re- 
newed their efforts to force him to sell out 
or to terminate his operations. In an equity 
action for an accounting Borax, Ltd. per- 
suaded the court (in 1932) that the value of 
the ore was $21.89 per ton. Suckow was 
compelled to pay to Borax Ltd. one-half of 
that amount for every ton of ore removed; 
this forced him to cease operations (in or 
about 1933). In a bankruptcy proceeding 
brought at approximately the same time 
agents and attorneys of Borax Ltd. suc- 
ceeded in convincing the bankruptcy court 
that the value of Suckow’s ore was only 
$2.50 per ton. 


[Valuation in Bankruptcy] 


Various other suits were filed by some of 
the appellees. On March 2, 1933, Suckow 
Co. was adjudged a bankrupt but only after 
Borax Ltd. or its agents had, by the use of 
false testimony and fictitious claims, caused 
the bankruptcy referee to scale down the 
value of the assets of Suckow Co. to a frac- 
tion of their true value and build up the 
amount of its liabilities by including non- 
existent claims (one of which was a pur- 
ported claim of Dr. Suckow himself for 
$76,922 which he insisted was not owed and 
never had been owed to him by the Suckow 
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On April 17, 1934, the trustee in bank- 
ruptcy leased the interest of the Suckow 
Co. in the calcining plant to Pacific Coast 
for a period of five years. 

On August 18, 1934 three different pro- 
ceedings or orders, which had been brought 
or instigated by defendants, were pending 
against Suckow or Suckow Co. in the trial 
court, and five which had been decided ad- 
versely to him were pending on appeal. On 
that date Suckow and his wife Ruth entered 
into a settlement agreement with Pacific 
Coast wherein it was agreed that the Suckows 
and/or Suckow Co. would convey certain 
property to Pacific Coast, would execute, 
together with the trustee, a more favorable 
lease of the mine to Pacific Coast (for a ten 
year period) and would dismiss all of the 
appeals and release all possible claims against 
Paciiic Coast sBorax td ands Ws Smborax 
In return Pacific Coast agreed to dismiss 
certain actions against Suckow and Suckow 
Co., file satisfactions of certain judgments, 
execute or obtain certain releases, and pay 
Suckow the sum of $150,000. The conditions 
of this settlement agreement of August 18, 
1934 were fulfilled by all parties. 

It is alleged that Suckow would not have 
entered into the said settlement agreement 
but for his desperate financial condition 
which had been caused by defendants’ 
schemes and activities and but for his com- 
plete ignorance of the existence of the illegal 
“General Conspiracy.” 

In 1938 the royalties from the lease had 
paid off all of the bankruptcy creditors and 
the expenses of administration. In conse- 
quence the bankruptcy proceedings of 
Suckow Co. were terminated and the prop- 
erty in the hands of the trustee was returned 
to the Suckow Co. This consisted primarily 
of an undivided one-half interest in the re- 
version of the mine property, and in a right 
to royalties upon one-half of the ore ex- 
tracted by the lessee, Pacific Coast. 


[Release Executed] 

In December of 1942 Suckow Co. entered 
into an agreement with Pacific coast whereby 
the Suckow Co., for the sum of $350,000 in 
cash, sold to Pacific Coast all of its interest 
in the borax property, real and personal, and 
released Pacific Coast and Borax Ltd. from 
all claims, demands, and causes of action. 

It is alleged that the officers of the Suckow 
Co. entered into this 1942 agreement and 
sale only because they were discouraged by 
the continued harassment by defendants. 
Specifically, lessee Pacific Coast had sub- 
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stantially impaired future mining and pro- 
duction of ore by inefficient and unminer-like 
methods of mining and by causing, through 
negligence or design, cave-ins which blocked 
access to productive areas of the mine, 
threatened to totally exhaust the ore and re- 
fuse to deliver possession of the mine and 
equipment to Suckow Co. upon the termina- 
tion of the lease. Appellees threatened fur- 
ther prospective legal entanglements with 
which Suckow Co. feared it would be unable 
to cope. Also appellees had by then taken 
over all of Suckow’s former customers and 
markets. 

All of the aforesaid acts were done in pur- 
suance of the said “General Conspiracy,” 
and in order to control the world borax 
market and destroy appellants’ business and 
competitive activities. The ‘General Con- 
Spiracy” was a continuing conspiracy and 
plaintiffs had no knowledge of its existence 
until about September, 1944, at which time 
the United States Government secured and 
filed an indictment against appellees, or 
some of them, for violation of the antitrust 
laws of the United States. Appellants would 
not have entered into the 1934 and 1942 
agreements had they known of the existence 
of this conspiracy. 


Finally, it is alleged that these acts of 
appellees damaged appellants in the sum of 
$5,000,000 and they are entitled to recover 
three times the amount of such damages, 
with costs and attorneys’ fees. Judgment 
for $15,000,000 is demanded. 


APPELLEES’ MoTIons To DISMISS AND FOR 
SUMMARY JUDGMENT 


Without answering the complaint appellees 
moved to dismiss the action upon the grounds 
that the complaint failed to state a claim 
upon which relief could be granted and that 
the action was barred by the California stat- 
ute of limitations. In the alternative ap- 
pellees moved for a summary judgment on 
the ground that there was no genuine issue 
as to any material fact and that appellees 
were entitled to judgment as a matter of law. 

Appellees’ motions were supported by 
three affidavits and documents attached thereto. 
The purpose of these affidavits and docu- 
ments was to show appellants’ prior knowl- 
edge or belief in the existence of the afore- 
said conspiracy and to present the various 
releases referred to in the complaint, 

A brief summary of these documents is 
necessary to an understanding of this case. 
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Their recitals fill several hundred pages of 
the printed record on appeal. 


[Affidavits as to Knowledge of 
Conspiracy] 


The affidavit of Judge Allen W. Ashburn 
(who had previously been an attorney for 
Borax Ltd.) was employed as a means of 
introducing a copy of an affidavit of Dr. 
Suckow which had been served on Ashburn 
in 1930 in connection with an action then 
pending between Borax Ltd. and Suckow. 
Suckow, in the aforesaid affidavit (of De- 
cember 6, 1930) accused Borax Ltd. and its 
subsidiaries of attempting to control and 
curtail world production of crude borax and 
to eliminate competition, and alleged on in- 
formation and belief that a sharp rise in 
borax prices which occurred subsequent té 
December, 1929, “is directly due to some 
agreement between producers of crude 
borax and said Borax Consolidated Ltd., and 
its said subsidiaries known aforesaid as the 


>” 


(Borax lrtiste 


The affidavit of Albert H. Bargion, who 
was the official reporter at hearings held 
before the United States District Court in 
1932 and 1933 in actions between Borax Ltd. 
and Suckow Co. was employed to introduce 
a transcript of certain statements made to 


the court in the course of those hearings by 


the attorneys for Suckow Co. These state- 
ments included allegations that the actions 
brought by Borax Ltd. were part of a plan 
to throttle competition and to create an un- 
lawful monopoly in restraint of trade; that 
the suits were filed to force Suckow to sell 
out or to put him out of business, “so that 
they can control all the borax there is in 
the world.” 


The third affidavit filed in support of the 
motions was that of Moses Lasky, one of 
appellees’ counsel in this action. It was 
presented and employed as a vehicle for the 
introduction of attached certified copies of 
pleadings and portions of transcripts from 
prior court proceedings between Borax Ltd. 
and Suckow Co., and a transcript of testi- 
mony given at a Senate Committee hearing, 
in all of which transcripts appellants or their 
attorneys had alleged (at various times from 
1930 to 1934) that Borax Ltd. and its sub- 
sidiaries were trying to close down the 
Suckow mine pursuant to a plan to prevent 
Suckow from producing any ore in order to 
perfect and maintain a worldwide monopoly 
of the borax industry, and that the various 
law suits were pursuant to and a part of a 
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conspiracy to restrain interstate and for- 
eign trade by the elimination of competitors 
and by price fixing and otherwise, in viola- 
tion of antitrust laws. 


Also introduced by and attached to the 
Lasky affidavit were photostatic copies of: 
general releases executed in 1934 by Dr. 
and Mrs. Suckow, Suckow Co. and Mojave 
in favor of Borax Ltd., Pacific Coast and 
U. S. Borax; * an agreement entered into in 
1934 between Dr. and Mrs. Suckow and 
Pacific Coast; a general release executed in 
1942 by Suckow Co. in favor of Borax Ltd. 
and Pacific Coast’ a letter from a title insur- 
ance company (the escrow holder) showing 
the date of delivery of the 1942 release; 
stockholders’ (of Suckow Co. and Mojave) 
authorizations for the agreements, sales and 
releases; a certified copy of a deed executed 
by Suckow Co. on December 21, 1942 and 
recorded on December 29, 1942 conveying 
all of its property in Kern County, Cali- 
fornia to the grantee, Borax Ltd. Affiant 
declared that the originals of the photo- 
static copies were in his possession and 
would be produced if the genuineness of the 
copies was questioned. 


[Plaintiff's Affidavits | 


Appellant filed three affidavits in opposi- 
tion to the motions. The affidavit of Paul 
Toebler, who as Dr. Suckow’s executor is 
one of the appellants, was introduced pri- 
marily to show (through copies of letters 
and telegrams attached to the affidavit) the 
existence of the conspiracy alleged in the 
complaint; not to disprove the genuineness 
of the facts and documents shown by ap- 
pellees’ affidavits. The allegations in Toeb- 
ler’s affidavit were based on information and 
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belief contrary to Rule 56 (e) and accord- 
ingly appellees objected to the introduction 
of this affidavit. 


The documents which were attached as 
exhibits to Toebler’s affidavit were not orig- 
inal copies nor certified copies nor was any 
competent proof offered as to their authen- 
ticity. However, appellees specifically stated 
that they would not object to two of them, 
namely, a pleading in a former action in 
which Borax Ltd. had denied that it had 
any monopoly or that it had harassed or 
threatened Suckow, and a letter from: Borax 
Ltd.’s attorney to the trial judge in the 
bankruptcy case in which substantially the 
same denials were made. 


Frank Buren, one of appellants’ attorneys 
in this action (he had also represented them 
extensively in prior actions and was for- 
merly the secretary of Suckow Co.) filed two 
affidavits in opposition to appellees’ mo- 
tions. He averred that the statements con- 
cerning the existence of a conspiracy which 
had been made by him in former actions 
(which statements had been introduced by 
appellees’ affidavits) only related to the con- 
spiracies involved in those particular law 
suits and not to the 1929 “General Con- 
spiracy”; that although he and Suckow be- 
lieved that Borax Ltd. and its subsidiaries 
were trying to control the borax industry, 
they had absolutely no knowledge or sus- 
picion that Am. Potash or the Stauffer Co. 
were parties to the conspiracy; that they 
did not know of the existence of the 1929 
conspiracy and had no proof or evidence (at 
the time the statements were made) of the 
existence of the conspiracy. Buren also 
averred that from his long and close asso- 
ciation with Suckow he had personal knowl- 


4 These releases were denominated ‘‘General 
Release of all Claims,’’ and the following ex- 
tracts will illustrate the breadth of coverage 
intended to be given. The named corporations 
were released and forever discharged from ‘‘any 
and all-actions and causes of action, claims 
and demands whatsoever, whether or not well 
founded in fact or in law, and of and from any 
and all and all manner of suits, debts, dues, 
sums of money, accounts, reckonings, bonds, 
bills, specialties, covenants, controversies, agree- 
ments, promises, trespasses, damages, judg- 
ments, executions, claims and demands what- 
soever in law or in equity which * * * the 
undersigned has had or now has or which it 
or its successors * * * hereafter can, shall 
or may have for, upon or by reason of any 
matter, cause or thing whatsoever, whether 
herein specifically mentioned or otherwise, from 
the beginning of the world to the date of these 
presents; and full satisfaction of all of said 
claims * * * [etc.] is hereby acknowledged. 
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“Tt is the specific intent and purpose hereof 
to release and discharge any and all claims and 
causes of action of any kind or nature whatso- 
ever, whether known or unknown and whether 
specifically mentioned herein or not, which may 
exist or might be claimed to exist at or prior 
to the date hereof, and the undersigned specif- 
ically waives any right or claim of right to 
hereafter assert that any cause of action or 
alleged cause of action or claim or demand of 
any nature or kind whatsoever has been, through 
oversight or error or intentionally or uninten- 
tionally, omitted from this release.’’ 

5In addition to the language quoted in foot- 
note 4, the 1942 release ‘‘Without limiting the 
generality of the foregoing release,’’ specifically 
granted release from any claims arising out of 
damage or injury to the mine caused by the 
lessee, ‘‘and for any other act of commission 
or omission in or pertaining to the use or 
occupation of the said leased premises.’’ 
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edge that Suckow would not have entered 
into the 1934 agreements but for his extreme 
financial difficulties occasioned by the 
harassing tactics of appellees. 


Upon this state of the record the trial 
court granted appellees’ motions and en- 
tered judgment dismissing the complaint 
with prejudice, from which judgment this 
appeal was taken. It will be seen that sev- 
eral issues of law are presented, some of 
which by their nature are procedural; others 
substantive. We will first consider the pro- 
cedural issues. The pertinent language of 
the rules of civil procedure which are in- 
voked is set forth in the margin.® 


THE PROCEDURAL ISSUES 


Appellants contend that the affirmative 
defenses of release and statute of limitations 
cannot be raised on a motion to dismiss but 
must, according to the terms of Rules 8 (c) 
and 12 (b), be asserted in an answer. We 
do not agree. In the first place a complaint 
may properly be dismissed on motion for 
failure to state a claim when the allegations 
in the complaint affirmatively show that the 
complaint is barred by the applicable statute 
of limitations. This is so because Rule 
9 (f{) makes averments of time and place 
material for the purposes of testing the suf- 
ficiency of a complaint. Illustrative of this 
principle are Berry v. Chrysler Corp., 6 Cir., 
150 F. 2d 1002, Kithcart v. Metropolitan Life 
Ins. Co., 8 Cir., 150 F. 2d 997, cert. denied 
326 U. S. 777; Panhandle Eastern Pipeline 
Co. v. Parish, 10 Cir., 168 F. 2d 238; Gossard 
v. Gossard, 10 Cir., 149 F. 2d 111. See also 2 
Moore’s Fed. Prac. (2nd ed.) §§ 8.28 (p. 


*Rule 8 (c), ‘In pleading to a preceding 
pleading, a party shall set forth affirmatively 
* * * release, res judicata, * * * statute of 
limitations, * * * and any other matter con- 
stituting an avoidance or affirmative defense.’’ 

Rule 9 (f), ‘‘For the purpose of testing the 
sufficiency of a pleading, averments of time and 
place are material and shall be considered like 
all other averments of materiai matter.’’ 

Rule 12 (b), ‘‘Every defense, in law or fact, 
to a claim for relief in any pleading * * * 
shall be asserted in the responsive pleading 
thereto if one is required, except that the fol- 
lowing defenses may at the option of the pleader 
be made by motion: * * * (6) failure to 
state a claim upon which relief can be granted. 
* * * A motion making any of these defenses 
shall be made before pleading if a further 
pleading is permitted. * * * If, on a motion 
asserting the defense numbered (6) to dismiss 
for failure of the pleading to state a claim 
upon which relief can be granted, matters out- 
side the pleading are presented to and not 
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1698); 9.07 (p. 1920); 12.08 (p. 2244); 12.10 
(p.2257). Also 1 Barron & Holtzoff, Fed. 
Prac. and Proc. §§ 281 and 349. 


[Permissible Use of New Matters] 


Secondly, affirmative defenses, even though 
not appearing on the face of the complaint, 
may be established upon motion to dismiss 
or for summary judgment when, by af- 
fidavits, depositions and admissions, a set 
of undisputed facts is revealed upon which 
the moving party is entitled to judgment as 
a matter of law. Clearly Rule 56 permits 
affirmative defenses to be raised in a motion 
for summary judgment. Gifford v. Travelers 
Protective Ass’n., 9 Cir., 153 F. 2d 209; Kith- 
cart v. Metropolitan Life Ins. Co., supra; 
Nahtel Corp. v. W. Va. Pulp & Paper Co., 2 
Cir., 141 F. 2d 1; Aliman v. Curtiss-Wright 
Corp., 2 Cir., 124 F. 2d 177. And the amend- 
ment to Rule 12 (b) (see footnote 7, infra) 
requires a motion to dismiss (for failure 
to state a claim) to be treated as a motion 
for summary judgment if matters outside 
the pleadings are presented to, and are not 
excluded by, the court. Butcher v. United 
Elec. Coal Co., 7 Cir., 174 F. 2d 1003. Thus, 
the effect of the amendment is to permit one 
who tnoves to dismiss for failure of his ad- 
versary to state a claim, to show that under 
a set of facts which are undisputed, he is 
entitled to judgment as a matter of law. 
See 2 Moore’s Fed, Prac. (2nd ed.) §§ 8.28 
(p. 1698), 12.09 (p. 2255). In short, the mo- 
tion to dismiss is thereby converted into a 
motion for summary judgment. See Ad- 
visory Committee’s note to Rule 12 (b), as 


excluded by the court, the motion shall be 
treated as one for summary judgment and dis- 
posed of as provided in Rule 56, and all parties 
shall be given reasonable opportunity to present 
all material made pertinent to such a motion 
by Rule 56.”’ 

Rule 56 (b), “‘A party [defendant] against 
whom a claim * * * js asserted * * * may, 
at any time, move with or without supporting 
affidavits for a summary judgment in his favor 
as to all or any part thereof. (c) * * * The 
adverse party * * * may serve opposing 
affidavits. The judgment sought shall be ren- 
dered forthwith if the pleadings, depositions, 
and admissions on file, together with the affi- 
davits, if any, show that there is no genvine 
issue as to any material fact and that the: 
moving party is entitled to a judgment as a 
matter of law. A summary judgment, inter- 
locutory in character, may be rendered on the 
issue of liability alone although there is a 
genuine issue as to the amount of damages.” 
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amended; Kelly Co. v. R. F. C., 2 Cir., 172 
F, 2d 865." 


We note that appellees’ motions were to 
dismiss the complaint, or in the alternative, 
for summary judgment. Although the trial 
court “dismissed the complaint,” we shall, 
in light of the above discussion, treat this 
disposal as a summary judgment in favor 
of appellees. Kelly v. R. F. C., supra. The 
net effect was the same—an adjudication on 
the merits, Rule 41 (b). We accordingly 
hold that the affirmative defenses of release 
and statute of limitations were properly 
raised and presented by the procedure em- 
ployed by appellees. 


[Denial of Complaint by Motion] 


Appellants’ next contention is that ap- 
pellees, by filing their motions, admitted all 
of the well-pleaded allegations of fact in the 
complaint, and that the affidavits filed by 
appellees in support of the motion cannot 
be used to contradict such allegations in the 
complaint. Generally speaking, this is a 
correct statement of the law. Rule 56 was 
not designed to permit a trial of real and 
genuinely contested issues of fact by af- 
fidavit. Sartor v. Arkansas Gas Corp., 321 
U. S. 620. But when a general statement in 
a pleading is shown by specific facts stated 
in controverting affidavits, depositions and 
admissions, to’ be untrue, and the facts so 
presented are not denied and are not of such 
nature as to be peculiarly within the knowl- 
edge of the affiant, then no “genuine” issue 
remains for the trier of the facts. Koepke 
we Homteccioan 9 (Giry 1/7. 20) 12578127 
Lindsey v. Leavy, 9 Cir. 149 F. 2d 899; 
Piantadosi v. Loew’s Inc., 9 Cir., 137 F. 2d 
534. See also Latta v. Western Inv. Co., 9 
Cir., 173 F. 2d 99, where (as in the instant 
case) an allegation in the complaint con- 
cerning lack of knowledge was disproved 
by affidavits setting forth records in prior 
actions. The whole purpose of the summary 
judgment rule is to separate real and genuine 
issues from mere formal or pretended issues. 
3 Moore’s Fed. Prac. § 56.01, p. 3174 et seq. 


The only factual allegations in the com- 
plaint which appellees’ affidavits purported 
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to contradict were the allegations that ap- 
pellants had no “knowledge, intimation or 
cause to believe” (prior to 1944) that a con- 
spiracy among appellees existed, or knowl- 
edge that by such conspiracy appellees 
planned and engineered the financial destruc- 
tion of Suckow. Appellees’ affidavits showed- 
beyond dispute that for many years (as in- 
dicated above) Suckow and his attorneys 
had repeatedly accused certain of appellees, 
both in and out of court, of violating the 
antitrust laws for the specific purpose of 
damaging Suckow and driving him out of 
business in order to effect and perpetuate 
these appellees’ worldwide monopoly of the 
borax industry. Appellants’ opposing affi- 
davits did not attempt to refute these state- 
ments but merely explained that Suckow 
had no knowledge of the particular “General 
Conspiracy,” of the year in which it was 
formed, or of the participation by all of 
the conspirators, and had no “proof” of the 
existence of any illegal conspiracy. 


[Allegations Effectively Disproved]} 


To what extent Suckow’s knowledge of 
the particular “General Conspiracy” was ma- 
terial will be considered below. In any event 
we think it abundantly clear that the record 
shows that by 1934 Suckow knew he was 
being grievously damaged by acts of ap- 
pellees, or some of them, and that at that 
time he believed, and charged, that these 
acts, which damaged him or his company, 
also violated the antitrust laws. A mere 
general allegation in the complaint to the 
contrary would not be sufficient to create 
a “genuine” issue of fact. This view finds 
support in other allegations set forth in the 
complaint to the effect that appellants would 
not have entered into the 1942 agreement 
and sale, or have given the aforesaid re- 
leases, but for appellants’ past experience 
of continued persecutions by appellees, loss 
of markets through the past activities of 
appellees, and threats that appellees would 
renew their harassing tactics. Such allega- 
tions are inconsistent with appellants’ gen- 
eral denial of any knowledge, belief or 


7 The complaint in the instant case was filed 
on September 11, 1947, prior to the effective date 
of the amendments to the Rules, March 19, 1948. 
However, the amended Rules govern this pro- 
ceeding which was then ‘‘pending’’; there is no 
contention that their application would not be 
feasible or would work injustice. See Rule 86; 
Latta v. Western Inv. Co., 9 Cir., 173 F. 2d 99. 
In any event the problem is unimportant be- 
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cause even prior to the amendment of Rule 12 
(b) a motion to dismiss accompanied by admis- 
sible matters outside the pleadings was treated 
by the courts as a ‘“‘speaking motion’’ and 
equivalent to a motion for summary judgment. 
Latta v. Western Inv. Co. (supra, this note) and 
eases cited in footnote 1 thereof; Kithcart v. 
Metropolitan Life Ins. Co., 8 Cir., 150 F. 2d 997. 
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suspicion of the existence of a conspiracy 
to damage them. 


THE SUBSTANTIVE ISSUES 


Next we consider whether or not the un- 
disputed facts shown by the pleadings and 
affidavits entitled appellees to a judgment 
as a matter of law. 

Appellants frankly concede that in this 
action they do not attempt to set aside (on 
the basis of fraud or otherwise) the re- 
leases executed by them in 1934 and 1942, 
but contend that the said releases, or the 
procurement of them by the appellees, were 
“overt acts” in furtherance of a continuing 
conspiracy. This argument is difficult to 
understand. The releases were formally ex- 
ecuted by appellants, and the record shows 
that in exchange for the 1934 agreement and 
releases appellants received $150,000 in cash 
and the satisfaction or release of various 
judgments and claims against them which 
amounted to about $500,000. The complaint 
itself shows that in exchange for the 1942 
sale and release executed by appellants they 
received $350,000 in cash. We think that 
the trial court was entirely justified in find- 
ing that, “In every transaction with the de- 
fendants the plaintiffs have received con- 
sideration or an adjudication of their rights 
by a court having jurisdiction.” 


[Nature of Release as Bar] 


Appellants contend that these releases do 
not bar this action for the reason that they 
did not know of the existence of the cause 
of action at the time the releases were ex- 
ecuted, and would not have executed them 
had they known of the existence of the 1929 
“General Conspiracy.” Section 1542 of the 
California Civil Code provides: 


“A general release does not extend to 
claims which the creditor does not know 
or suspect to exist in his favor at the time 
of executing the release, which if known 
by him must have materially affected his 
settlement with the debtor.” 

As indicated above, the record conclusively 
shows that Suckow at least “suspected” that 
he was being grievously damaged by ap- 
pellees’ claimed illegal attempts to monopolize 
the borax industry, even though he lacked 
conclusive evidentiary proof at that time of 
all the details of the conspiracy. Therefore, 
under the California statute cited above, the 
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releases must be held to bar this action. 
Furthermore both sets of releases specifically 
included all claims “known or unknown.” 
Under California law such a release is fully 
effective and does not fall within the scope 
of § 1542, supra. Berry v. Struble, 20 C. A. 2d 
299, 66 P. 2d 746. 


[No Bad Faith in Release] 


We are not impressed with appellants’ asser- 
tion that failure to include in the releases a 
specific release of “anti-trust actions” shows 
bad faith on the part of appellees. We do, 
however, think it likely that had appellants 
intended to exclude this kind of a cause of 
action from the broad ambit of the releases 
(see footnote 4 and 5) they would (in view 
of their oft-repeated prior accusations con- 
cerning appellees’ unlawful attempts to de- 
stroy them and to throttle competition) have 
specifically excepted antitrust actions from 
the broad and all-inclusive terms of the gen- 
eral releases which they executed. 


We hold that the releases were properly 
shown by appellees’ affidavits and that they 
constituted a defense to this action which 
entitled the appellees named in the releases 
to judgment as a matter of law. 


Appellees contend that the other appellees 
not named in the releases were likewise re- 
leased from any claim of liability for par- 
ticipation in the alleged conspiracy, under 
the elementary principle that the release of 
one joint tort feasor releases all others. Ap- 
pellants have presented no arguments or 
authorities to the contrary. However, we 
think it unnecessary to decide the validity 
of this contention for, in our opinion, the 
other affirmative defense—that of the Cali- 
fornia statute of limitations—fully justified 
the entry of judgment in favor of all ap- 
pellees. 


All parties agree that the three year 
Statute of limitations found in § 338 (1) of 
the California Code of Civil Procedure (“ac- 
tions on liabilities created by statute”; the 
text of the above code section is set out in 
our Burnham case, supra) applies to an ac- 
tion of this character. However, their opin- 
ions differ as to the application of this 
statute to the facts of this case and on the 
effect of the Moratorium Act passed by 
Congress on October 10, 1942, We agree 
with appellants that this Act suspended, 
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until June 30, 19465 the running of the 
various statutes of limitations against all 
antitrust actions and proceedings, civil and 
criminal, which were not already barred 
when the Act was passed. However, this 
interpretation does not aid appellants be- 
cause in our view any cause of action in 
favor of appellants was barred by the above 
noted three year California statute of limita- 
tions at a time prior to the passage of the 
Federal Moratorium Act. 


Appellants attempt to surmount the limita- 
tions obstacle by advancing the blunt propo- 
sition that in antitrust actions of the instant 
character the conspiracy is the gist or gravamen 
of the cause of action, and since this was 
a “continuing conspiracy,” the California 
statute of limitations did not begin to run 
until the time the last conspiratorial “overt 
act” was committed, which “act” was as- 
serted to be the 1942 agreement and sale. 


[“Last Act” Inapplicable] 


This proposition was rejected by this court 
in Burnham Chemical Co. v. Borax Consoli- 
dated, supra. A civil cause of action under 
the Sherman Act arises at each time the 
plaintiff's interest is invaded to his damage, 
and the statute of limitations begins to run 
at that time. Momand v. Universal Film Ex- 
change, 43 F. Supp. 996, 1006, affirmed 1 Cir., 
172 F. 2d 37, 49, cert. denied 336 U. S. 967. 
See also Bluefields S. S. Co. v. United Fruit 
Co., 3 Cir., 243 Fed. 1, 20, appeal dismissed 
249 U. S. 595, “The statute began to run 
when the cause of action arose, and the 
cause of action arose when the damage oc- 
curred.” Cases relied upon by appellants 
in support of the theory that the statute does 
not start to run until the last overt act are 
criminal cases where the gravamen of the 
olfensesis the conspiracy... lo U. SCA. 
§ 1; United States v. Socony-Vacuum Oil Co., 


8 The Act of October 10, 1942, Ch. 589, 56 Stat. 
781, provided: 

“Sec, 1. The running of any existing statute 
of limitations applicable to violations of the 
antitrust laws of the United States, now indict- 
able or subject’ to civil proceedings under any 
existing statutes, shall be suspended until June 
30, 1945 * * *. This Act shall apply to acts, 
offenses, or transactions where the existing stat- 
ute of limitations has not yet fully run, but it 
shall not apply to acts, offenses, or transactions 
which are already barred by the provisions of 
existing laws. 

“Sec, 2. This Act shall be in force and effect 
from and after the date of its passage.’’ 

By Act of June 30, 1945, Ch. 213, 59 Stat. 306, 

the period of moratorium was extended to June 


Trade Regulation Reports 


Court Decisions 
Suckow Borax Mines Consolidated, Inc. v. Borax C onsolidated, Ltd. 


64,085 


310 U. S. 150. But private civil antitrust 
actions are founded, not upon the mere ex- 
istence of a conspiracy, but upon injuries 
which result from the commission of for- 
bidden “overt acts” by the conspirators, 15 
U.S.C. A. § 15; Foster and Kleiser v. Special 
Site Sign Co., 9 Cir., 85 F. 2d 742, 751, and 
cases there cited. 

Therefore, the only actions of the character 
here being considered which would not be 
barred by the noted California statute of 
limitations would be those arising from 
damages cause by illegal “overt acts” of 
appellees which occurred within the three 
year period immediately preceding October 
10, 1942 (the date of the enactment of the 
Federal Moratorium Act, supra, or there- 
after. The only acts which appellees con- 
tend were “overt acts” occurring during this 
particular period were the purchase of all 
of appellants’ borax interests and the pro- 
curement of the releases, which transactions — 
took place in December of 1942. As we said 
previously, we cannot understand how these 
actions can logically be said to be illegal 
“overt acts’ committed by appellees to the 
damage of appellants. In exchange for the 
sale of their proprietary interests and for 
the execution of the 1942 release appellants 
received $350,000 in cash. The complaint 
does not charge that the 1942 sale and re- 
lease was made under duress or compulsion 
or was other than a voluntary transaction. 


[Sale Not Illegal Act] 


It is true that the complaint does allege 
that appellants made the sale and executed 
the 1942 release as a result of past experience 
of harassment and persecution by appellees, 
and threats of a renewal of similar activities 
in the future. However, appellants were not 
forced to sell. It cannot even be said that 
the “threats” rose to the level of economic 
coercion, for at the time of the 1942 trans- 


30, 1946. Three district court decisions have 
come to our attention in which the question of 
whether the Act applies to actions brought by 
private litigants as well as to those brought by 
the Government was considered and answered 
in the affirmative. United West Coast Theatres 
Corp. v. South Side Theatres, 86 F. Supp. 109; 
Tiffin Building Corp. v. Balaban & Katz Corp., 
87 F. Supp. 121; Russellville Canning Co. v. 
American Can Co., 8T F. Supp. 484. The judges 
in those cases decided that the ordinary mean- 
ing of the words ‘‘civil proceedings’’ includes 
private suits, and that the legislative history 
of the Act does not reveal a contrary legislative 
purpose or intent. We agree. ° 
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action appellants were not even engaged in 
the borax business and had not been so en- 
gaged since 1934, which was thirteen years 
before this action was filed. Appellants’ only 
remaining interest in the borax business (in 
1942) was that of lessor of their one-half in- 
terest in the borax mine, and as such they were 
collecting royalties from appellee Pacific 
Coast on the borax as it was mined by this 
appellee-lessee. This lease had two years 
to run at the time of the 1942 sale. 


The record induces the firm conviction 
that by. the 1942 agreement and sale, the 
parties thereto were. voluntarily wiping the 
slate completely clean of controversies by a 
full settlement of any and all existing dif- 
ferences between them. We are not aware 
of any principle of law which requires private 
monopolists to be treated in any different 
fashion than other tort feasors in the matter 
of entering into binding private settlement 
agreements arising out of demands against 
them for damages. Such settlements in no 
wise obstruct possible criminal prosecutions 
which might be instituted by the Govern- 
ment, nor do they defeat the Congressional 
purpose of allowing private claimants in this 
class of actions the right of redress of their 
grievances in our courts. We cannot and 
should not characterize the act of appellees 
in entering into a voluntary “peace pact” 
with appellants as an illegal or “overt act.” 
It may well be that if appellants had origi- 
nally possessed all of the evidentiary proof 
which they now claim to have they would 
not have sold out or made the release agree- 
ments, but would have brought this action 
long ago.” 

Appellants next contend that the Cali- 
fornia statute of limitations did not run 
against them because the existence of the 
so-called 1929 “General Conspiracy” was 
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fraudulently concealed from them by ap- 
pellees.” This argument possesses no greater 
validity than the contention (discussed and 
rejected above) that the conspiracy is the 
gist or gravamen of appellants’ cause of ac- 
tion. The record before the trial court makes 
clear beyond dispute that at all times pertinent 
to this inquiry appellants knew and believed 
that they were being grievously damaged by 
Borax Ltd. and its subsidiaries and agents 
and were keenly aware that the acts of ap- 
pellees had caused and were causing damages, 
and knew, or had reason to believe, and did be- 
lieve, that these acts were committed in viola- 
tion of Federal antitrust laws. Thus the 
ultimate and determinative facts constituting 
the legal basis of this action were known to ap- 
pellants. This fact clearly appearing from all 
of the record before the trial court, the 
claimed ignorance of the existence of a 
formal conspiracy alonz with its exact date, 
precise terms, specific objectives and other 
evidentiary matter, would be immaterial so 
far as regards the question of the California 
statute of limitations, as would any alleged 
concealment thereof. Furthermore, appel- 
lants’ bare allegations of “fraudulent con- 
cealment” is but a conclusion of law which 
falls far short of the particularity of state- 
ment required by Rule 9 (b). And the un- 
disputed facts showing the extent of 
Suckow’s knowledge (discussed above) clearly 
dispel the claim of concealment. 

The final contention is that the trial court 
erred in denying appellants’ motion to alter 
the judgment in such manner as to permit 
appellants to amend their complaint for the 
third time. Appellants did not submit a copy 
of a proposed third amendment nor suggest 
to the trial court or to this court the nature 
or text of the amendment which they de- 
sired to make. Nor did they indicate in 


®In this connection the record shows that in 
the bankruptcy proceedings in 1934, counsel for 
Suckow, after having repeatedly accused appel- 
lees of violations of the antitrust laws, stated, 
“T claim that they are true and I claim that 
those allegations will be proved in the proper 
proceedings at the proper time.”’ 

10The only allegation in the complaint on 
fraudulent concealment appears in Paragraph 91 
where it is charged that ‘‘said ‘General Con- 
spiracy’ was fraudulently concealed by said de- 
fendants from plaintiffs and each of them until 
the time of discovery thereof [1944] as aforesaid 
by plaintiffs.’”’ In the Burnham case, supra, 
the complaint averred that the plaintiffs had 
accused the defendants of wrongdoing and that 
the defendants had denied the accusation, and 
we there held the said averment to be insuffi- 
cient. The complaint in this case does not even 
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contain such an allegation of accusation and 
denial. A claim of fraudulent concealment made 
below by appellants (appearing in documents 
filed to oppose appellees’ motions) was that cer- 
tain appellees had denied that they were guilty 
of monopoly practices which violated the anti- 
trust laws when so accused by appellants in 
certain litigation and hearings over 13 years 
before this suit was started. 

In the Burnham case we held that a denial 
of an accusation of wrongdoing (where such an 
answer was in practical effect no more than a 
failure to disclose the existence of a cause of 
action) was not a ‘‘fraudulent concealment,’’ 
and therefore the statute of limitations was not 
suspended merely by reason of appellants’ ignor- 
ance of or failure to ‘‘discover’’ the existence 
of the cause of action. 
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what respect this amendment would or could 
overcome appellees’ defenses. Under Rule 
15(a) a party may, before a responsive plead- 
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find abuse of discretion in the trial court’s 
denial of the motion. Maloney v. Hammond, 
9 Cir., 176 F. 2d 780, 782. 


ing is filed, amend his pleading once with- 
out leave of the court. The trial court has 
discretion to allow subsequent amendments. 
Young v. Garrett, 8 Cir., 159 F. 2d 634. Under 
the circumstances of this case we cannot 


[Affirmed] 


The judgment of the trial court should be 
and is affirmed. 


[62,715] Francis E. Martin, individually and doing business as Martin Laboratories 
v. American Home Products Corp., Fort Dodge Laboratories, Inc., Ayerst, McKenna & 
Harrison, Ltd., of New York, Ayerst, McKenna & Harrison, Ltd., of Canada, Wyeth 
International, Ltd., and Home Products International, Ltd. 


In the United States District Court for the Southern District of New York. Civil No. 
59-397. October 24, 1950. 


Sherman Antitrust Act 


Sufficiency of Complaint—Conspiracy—Allegations of Acts Lawful by Themselves.— 
A complaint seeking damages because of unfair business practices which are claimed to 
have included violations of the antitrust laws, need not allege that all the acts claimed to 
be part of a conspiracy are illegal, nor does the complaint fail because the plaintiff imputes 
two motives for the defendants’ conduct, of which one motive was perfectly legal. There 
is no failure to state a claim on which relief may be had. A conspiracy may be properly 
alleged even though certain individual acts making it up are legal in themselves. As long 
as there is an unlawful act upon which a charge of conspiracy may be based, other ordinarily 
lawful acts may be included as a part of the conspiracy without changing the nature of the 
charge. A motion by the defendants that the allegations of allegedly lawful acts be stricken 
from the complaint is therefore also denied. 


See the Sherman Act annotations, Vol. 1, { 1640.121. 
For the plaintiff: John M. Cole (Joshua R. H. Potts and Basel H. Brune, of Phila- 


delphia, Pa., of counsel). 


For the defendants: Munn, Liddy & Glaccum (Benjamin B, Schneider, of Chicago, IIl., 


of counsel). 


Coxe, D. J.: [In full text except for omis- 
sions indicated by asterisks] 
tions (1) by all of the defendants (except 
Ayerst, McKenna & Harrison, Limited, of 
Canada, which has not been served with 
process), to dismiss Count I of the complaint 
for failure to state a claim, or, in the alter- 
native, to strike certain specified paragraphs 
- of the count; and (2) by defendants Ameri- 
can Home Products Corporation and Fort 
Dodge Laboratories, Inc. to strike Para- 
graph 9 of Count II. 


[Conspiracy Alleged] 


In Count I the plaintiff seeks to recover 
damages of $1,500,000 against all of the 
defendants for losses alleged to have been 
sustained as a result of a conspiracy engaged 
in by the defendants to wreck plaintiff’s 
business £& % 


Trade Regulation Reports 


These are mo- . 


It is alleged in Count I * * * that, between 
1946 and the end of 1947, the defendants and 
Wyeth entered into a conspiracy to wreck 
plaintiff’s business in the manufacture and 
sale of a patented product, known as a 
“bougie”’, for the treatment of mastitis, an 
infectious disease of the udders of cows, 
by manufacturing and selling bougies in 
imitation of and in competition with plain- 
tiff’s bougies, and by doing, in connection 
therewith, a number of wrongful and illegal 
acts. 


[Unfair Practices Complained of] 


It is further alleged that plaintiff, a doctor 
of veterinary medicine, after many years of 
devotion to the task of diagnosing and treat- 
ing mastitis, a disease which was causing 
enormous financial loss to farmers, invented 
the “bougie”, * * * that, in the latter part 
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of 1945, in the course of an unsuccessful 
effort to make an arrangement with Wyeth 
for the manufacture and sale of his bougies, 
plaintiff disclosed to Wyeth, in confidence, 
his invention, and also the fact that he had 
made application for a patent thereon; that 
Wyeth has refused to sell penicillin to plain- 
tiff for use in his bougies; that, since the late 
fall of 1945, plaintiff has used the word 
“Mastics” as a trade-mark upon all con- 
tainers of his bougies, for which a trade- 
mark registration certificate was issued to 
him on August 12, 1947; and that Home 
Products and Wyeth have adopted and used 
upon bougies manufactured and sold by 
them the confusingly similar trade-mark 
“Penstix”. 

Finally, it is alleged that * * * when, some 
time between 1946 and the end of 1947, de- 
fendants came to know of the profits pos- 
sible to be realized from plaintiff’s bougies, 
they and Wyeth conspired to, and did, manu- 
facture and sell, bougies in imitation of and in 
competition with plaintiff's bougies, and did the 
wrongful and illegal acts referred to; * * * 
and that the rate of growth of plaintiff’s busi- 
ness has shrunk very rapidly to the point 
where in recent years it has been only nominal, 
and the defendants and other infringers do 
about 85% of the business. 


[Offenses Against Antitrust Laws] 


The wrongful and illegal acts alleged are 
that the defendants divided the territory 
throughout the world, in violation of the 
Anti-Trust laws; that they published false 
advertisements and circulars, in violation of 
the Federal Trade Commission Act; that 
they sold to plaintiff’s distributor, the Armour 
Veterinary Laboratories, at special prices 
not made available to other customers of 
similar class and buying power, with the 
result that the Laboratories were taken away 
from plaintiff, and obtained by Wyeth as a 
distributor, in violation of the Robinson- 
Patman Act; that Wyeth and Home Prod- 
ucts knowingly breached the confidence 
which plaintiff had reposed in them, and that 
the defendants have infringed plaintiff’s 
trade-mark and patent. 


[Pleadings Held Sufficient] 


I am satisfied that Count I is sufficient 
as a pleading. It is not necessary, as de- 
fendants contend, for the plaintiff to allege 
and prove that each act of the defendants 
was illegal and gave rise to a separate cause 
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of action. Some of the acts alleged seem, 
upon their face, to be quite innocent and 
harmless, but, if an illegal conspiracy is 
alleged, all acts done in pursuance thereof, 
whether innocent or malicious, may be 
shown. So, also, all the acts, whether inno- 
cent or malicious, may be alleged in a single 
count. (Original Ballet Russe, Ltd. v. Ballet 
Theatre, Inc., 2 Cir., 133 F. 2d 187.) 


Nor is plaintiff foreclosed from recovery 
because he has alleged, as defendants con- 
tend, two motives on the part of defendants, 
one the legitimate motive of competing with 
plaintiff for the profit that was in the busi- 
ness, and the other the alleged malicious 
motive of wrecking plaintiff’s business. It 
is insisted that, under such conditions, an 
action for malicious interference with busi- 
ness will not lie, and Beardsley v. Kilmer, 
236 N. Y. 80, and Restatement of Torts, 
§ 709, Vol. 3, p. 525, are relied upon. I do 
not think that these authorities are appli- 
cable. Defendants in their brief concede 
that some of their acts, of which plaintiff 
complains, were illegal. Plaintiff has the 
right to recover for such acts, independently 
of any conspiracy. The court pointed out in 
the Beardsley case, at page 85, that there was 
no evidence there that the defendants had 
performed any acts which were “inherently 
unlawful”. 


[Motion to Dismiss Demed] 


Nor is defendants’ contention tenable that 
plaintiff has not alleged any actual loss from 
defendants’ acts, but only a speculative loss. 
On the contrary, it is alleged in Count I 
that “the foregoing wilful acts of the de- 
fendants and Wyeth Incorporated have 
caused plaintiff actual damage in the sum of 
$1,500,000”. Such a general allegation of 
damage is sufficient unless special damages 
are sought, which is not the case here. And 
the loss of the business of plaintiff’s dis- 
tributor, the Armour Veterinary Labora- 
tories, would, on its face, appear to have 
resulted in actual loss, which plaintiff 
should have opportunity to prove on the 
trial. Defendants’ motion to dismiss Count 
I is therefore denied, as well as their alter- 
native motion to strike certain specified 
paragraphs of the Count. 

The motion of defendants Home Prod- 
ucts and Fort Dodge to dismiss Paragraph 
9 of Count II is also denied, without prej- 
udice to renewal at the trial. 
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[62,716] Forstmann Woolen Co. v. Murray Sices Corp. 


In the United States District Court for the Southern District of New York. June 26, 
1950. 124 N. Y. L. J. 1091. November 8, 1950. 


Sherman Antitrust Act 


Trade-Mark Infringement—Antitrust Violation as Defense to Action—Improper Use 
of Mark in Violation as Necessary Allegation Violation of the antitrust laws is not neces- 
sarily a defense against a trade-mark infringement suit, unless it is alleged and proved 
that the trade-mark is itself being used in violation of the antitrust laws. Where the plaintiff 
was charged in a counterclaim with boycotting, conspiring to fix resale prices, and indulg- 
ing in other activities, which together were alleged to constitute conduct in violation of 
those laws, but where it was not alleged that the trade-mark was used as an integral part 
of the violation, the defense against the infringement suit was held insufficient. 


See the Sherman Act annotations, Vol. 1, J 1660.200. 


Sufficiency of Pleadings—Allegations of Interstate Commerce—Irrelevancy of In- 
jured Party’s Extent of Business——When, in a counterclaim against the plaintiff in an 
action on infringement of a trade-mark, it is alleged that the plaintiff violated the anti- 
trust laws, the defendant’s counterclaim is not defective because he omits to claim he is 
engaged in interstate commerce himself. It is necessary that a violation of the antitrust 
laws be alleged, and the allegedly unlawful conduct must therefore involve interstate com- 
merce, but to recover damages the defendant need only allege and prove further that the 
unlawful conduct resulted in injury to him, which would not depend upon his being 
engaged in interstate commerce. 


See the Sherman Act annotations, Vol. 1, J 1640.188. 


Resale Price Maintenance—Right to Choose Customers—Change in Form of Goods 
Before Resale-—A manufacturer’s alleged practice of refusing to sell to a retailer unless the 
latter agreed to let the manufacturer set the price at which finished goods could be sold, 
is not necessarily legal, although it is as a general rule true that a manufacturer may choose 
his customers and may in most states make resale price maintenance contracts. The cases 
relied upon for such propositions deal mainly with resale price maintenance, or fair trade, 
contracts in the sale of articles which are sold by the retailer in the same form as they 
are received in from the manufacturer or distributor.~ Where goods sold by a manufacturer 
are finished by others and sold in a form different from that in which they were bought, 
the legality of resale price maintenance contracts is open to question. 


See the Sherman Act annotations, Vol. 1,  1250.141, 1640.195; Resale Price Mainte- 
nance Commentary, Vol. 2, { 7158. 

For the plaintiff: Gainsburg, Gottlieb, Levitan & Cole (L. Gainsburg and Joseph 
P. Segal of counsel). 

For the defendant: J. Norman Lewis (James P. Durante of counsel). 


Mepina, D. J.: [Jn full text except for goods are not made into garments but are, 


omissions indicated by asterisks] * * * 


Plaintiff's claim is for infringement of a 
trade mark registered under the Act of 1905, 
copyright infringement, and unfair competi- 
tion. Plaintiff is a manufacturer of woolen 
goods, which it sells to manufacturers of 
women’s coats and suits under the marks 
“Forstmann” and “Milateen.” When plain- 
tiff sells the wool it furnishes labels on which 
the above words appear, with the intent that 
the manufacturer shall affix them to the 
finished garments. Plaintiff, however, re- 
tains title to these labels, and if the woolen 


Trade Regulation Reports 


instead, resold as piece goods plaintiff stipu- 
lates that the labels must be returned. 

Defendant is a manufacturer of ladies’ 
garments. Plaintiff charges that defendant, 
having “contracted to indirectly acquire” 
quantities of fabrics manufactured by plain- 
tiff and sold by plaintiff to its customers, 
manufactured ladies’ suits of such fabrics 
and affixed thereto labels on which appeared 
the words “Forstmann” and “Milateen,” 
and sold the garments thus labeled. 

oe ee es 
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[Antitrust Violation Pleaded as Defense] 


Plaintiff moves to strike and dismiss de- 
fendant’s fifth defense, which is also defend- 
ant’s first counterclaim. The allegations 
involved charge, in substance, that plaintiff 
is violating the anti-trust laws, and that, ac- 
cordingly, plaintiff may not enforce its as- 
serted trade mark rights. 

Plaintiff urges that its violation of the 
anti-trust laws is no defense in an action 
for infringement of its trade mark, citing 
numerous cases. Defendant relies on 15 
U.S. C. A., section 1115. That section, en- 
acted as part of the Lanham Act of 1946, 
provides, in substance, that a mark which 
has become incontestable under the provi- 
sions of the Lanham Act may not be en- 
forced where “the mark has been or is being 
used to violate the anti-trust laws of the 
United States.” Plaintiff's marks are regis- 
tered under the Act of 1905, and no incon- 
testability attaches thereto. Nevertheless, 
if a trade mark owner’s use of his incon- 
testable mark is subject to the defense speci- 
fied in section 1115 a@ fortiori, the plaintift’s 
mark, which lacks the status of incontesta- 
bility, must be subject to the same defense. 
The difficulty, however, is that defendant 
does not allege that the mark is being used 
in violation of the anti-trust laws. Instead, 
it charges the plaintiff with a boycott, with 
conspiring to establish retail price control, 
and with various other matters, which taken 
together constitute a claim that the plain- 
tiff is violating the anti-trust laws in certain 
respects, but not that it is using the trade 
mark to do so. Such a defense is insufficient 


ima ttadermmarcecase:s se 
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[Lack of Interstate Commerce Allegation] 


* * * [I]t is urged that the absence 


of an allegation that defendant was engaged 
in interstate commerce is a fatal defect. On 
reading the counterclaim, however, it is ap- 
parent that the conspiracy which plaintiff is 
alleged to have participated in is alleged 
to have been one to restrain trade in inter- 


Court Decisions 
U.S. v. Atlantic Co., et al. 


Number 202-—78 
11-21-50 


state commerce, and plaintiff is alleged to 
have been itself engaged in interstate com- 
merce. Under the statute (15 U. S. C. A, 
sec. 15) there is no requirement that the per- 
son injured show that he is engaged in it1- 
terstate commerce. It is sufficient if what 
is alleged would, if proved, amount to a 
violation of the statute, and if the pleader 
alleges injury to himself proximately result- 
ing therefrom * * * 

Piaintiff next urges that defendant cannot 
recover on its counterclaim because what 
plaintiff is alleged to have done does not 
constitute a violation of the Sherman Act. 

The gist of defendant’s counterclaim is 
that plaintiff, acting in concert and agree- 
ment with others, including some of defend- 
ant’s competitors, refused to sell its goods 
to defendant unless defendant would agree 
to permit plaintiff to control the prices at 
which defendant would sell its finished gar- 
ments, the retail prices for defendant’s 
garments, and the retail stores to which de- 
fendant would sell. 


Plaintiff argues that under the anti-trust 
laws it is entitled to select those to whom 
it will sell, citing numerous cases. The 
cases, however, indicate that the line be- 
tween legality and illegality when a manu- 
facturer attempts to establish resale price 
maintenance on the product he makes is a 
fine one, and will, in each case, depend upon 
the facts proved * * * 


[Law Questioned Where Goods 
Change Form] 


Moreover, it is not at all certain that the 
cases cited by plaintiff are applicable in any 
event. Those cases involved resale price 
maintenance of articles made by the manu- 
facturer and sold by the retailer in the 
same form. Here, in contrast, the trade 
marked article, wool fabrics, is made into 
garments and sold as such. The legality of 
the resale price maintenance charged against 
plaintiff is open to question * * * 

x Ok Ox 


Settle order on notice. 


[] 62,717] United States v. Atlantic Co., et al. 


In the United States District Court for the Middle District of Georgia, Macon Divi- 
sion. Criminal Action No, 6554. November 7, 1950. 


Sherman Antitrust Act 


Proof of Conspiracy—Circumstantial Evidence—Lawful Separate Acts—Overt Acts. 
—In the court’s charge to the jury in a criminal action brought under the Sherman Act, 
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it is said that conspiracy may be proven by circumstantial evidence alone, but that where 
a conclusion is afforded by the evidence which is compatible with innocence, no conviction 
can be had upon other conclusions; that an unlawful conspiracy may be found to exist 
even though the separate component acts constituting the whole course of conduct 
may each be legal; and that if some overt act must be relied upon to bring the conspiracy 
within the jurisdiction of the district court and within the statute of limitations, that overt 
act need not be unlawful by itself, so long as it is done in furtherance of the illegal con- 
spiracy. 


See the Sherman Act annotations, Vol. 1, § 1220.431, 1630.191, 1630.611. 


Proof of Conspiracy—Declarations of Co-Conspirators—Knowledge of Activities of 
Other Parties.—It is charged that a defendant claimed to be a member of a conspiracy 
may be such without having any knowledge of what other alleged conspirators are doing 
at any time, and without necessarily doing the same thing as other conspirators at the 
same time, and it is said that each may be a member of the same conspiracy although 
their activities may all be in different directions, so long as they are all intended to con- 
tribute to the common end. It is charged that statements of one conspirator may not be 
taken as establishing that another is also a member of a conspiracy, but that if the other 
is already believed to be a member of the conspiracy, then the statements may be held 
against both or all members of it. 


See the Sherman Act annotations, Vol. 1, J 1220.431, 1630.590. 


Reasonableness—Inherently Illegal Activities—Price Fixing and Allocation of Markets. 
—It is charged that price fixing and the allocation of markets by agreement are activities 
which are by themselves unreasonable restraints of trade and therefore always illegal, and 
that no excuse is to be found for such agreements, whether motives be good or not. 


See the Sherman Act annotations, Vol. 1, J 1021.281, 1021.401, 1220.204, 1240.101. 


Interstate Commerce—Local Activities—Function of Jury.—It is charged that inter- 
state commerce is involved in a business, so far as the Sherman Act is concerned, when 
there is a direct effect obstructing or imposing a burden on interstate trade, no matter how 
local the business. It is, however, a function of the jury to find whether the restraint 
imposed upon interstate commerce is appreciable or not. 


See the Sherman Act annotations, Vol. 1, § 1021.501, 1630.612. 


For the plaintiff: John P. Cowart, U. S. Attorney, Macon, Georgia; Earl A. Jinkinson, 
Special Assistant to the Attorney General, and Bertram M. Long, James D. Bruce, and 
Clark W. Toole, Jr., Special Attorneys, Jacksonville, Florida. 


For the defendants: W. R. Ashburn, Norfolk, Virginia; Robert B. Troutman and 
James A. Branch, Jr., of Spalding, Sibley, Troutman & Kelley, Atlanta, Georgia; General 
H. D. Russell and John B. Harris, Jr., of Harris, Harris, Russell & Weaver, Macon, 
Georgia; Grady Gillon, Macon, Georgia; and Charles L. Henry, Atlanta, Georgia. 


sonable, can be drawn from the facts and 
circumstances, which the jury finds have 
been proved, and that conclusion is con- 
sistent with innocence, then the defendants 
should be acquitted because the rule would 
not have been satisfied. 


[Excerpts from Charge of Court] 
Tt lence Dway D slat ae 


Now, in order to authorize a conviction 
on circumstantial evidence alone, the rule is 
that the facts and circumstances proved must 
be sufficiently strong to exclude every other 
reasonable hypothesis except the guilt of the 


accused. 

In applying that rule, the jury should first 
find what facts and what circumstances have 
been proved and then draw a reasonable 
conclusion therefrom. If the only reason- 
able conclusion is that the defendants are 
guilty, then the defendants should be con- 
victed. If another conclusion, which is rea- 
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[Joining ond Quitting Conspiracy] 


It is not necessary that all parties to the 
conspiracy enter it at its beginning or at 
the same time. Persons having knowledge 
of its purpose and the ends to be accom- 
plished may join in after it is begun, and 
at any time before it is consummated or 
terminated. A person once shown to be a con- 
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spirator may be found to remain in the con- 
spiracy until the contrary appears. But a 
person may be shown to have withdrawn 
from a conspiracy and, if he does so, he is 
not bound by the acts and declarations of his 
co-conspirators, done or made after his with- 
drawal. 


[Knowledge of Co-Conspirators’ Activns] 


It is not necessary that each member 
should have known the exact part which 
every other member took in the conspiracy. 
It is enough that the defendant be shown 
to have had knowledge that the parties 
whom he was assisting were engaged in a 
common and unlawful design. * * * 


To sustain charges of combination and con- 
spiracy, it is not necessary that each of the 
individual participants should have been 
doing the same thing at the same time. It is 
quite consistent with such charges that the 
individuals concerned should each have been 
assigned to different tasks to bring about the 
result planned by all, or that each might 
employ a different method to aid in the ac- 
complishment of the common purpose or 
plan. 


* * * [T]t will make no difference as 
to the guilt of a defendant, that he did not 
know what particular acts were being done 
elsewhere or by whom, to carry out the 
common design. * * * 


[Proof by Circumstantial Evidence] 


* * * Often, particularly in conspiracy 
cases, there cannot be direct proof of the 
making or existence of such an illegal agree- 
ment or association. Such agreements can 
rarely be proved by witnesses who were 
present at the time the plan or arrangement 
was made. The law is that a conspiracy 
may be shown by circumstantial evidence, 
in accordance with the rules concerning 
circumstantial evidence which I have pre- 
viously given to you. 


[Declarations of Co-Conspirators] 


While the mere declaration of one con- 
spirator cannot alone prove that another is 
a party to a conspiracy, yet any declara- 
tion or statement made by one of the con- 
spirators during the existence thereof, in 
furtherance of the unlawful combination, 
when it is established, is not only evidence 
against the one making such a declaration, 
but is evidence against all the other partici- 
pants, who are as responsible for such 


{| 62,717 


Court Decisions 
U. S. v. Atlantic Co., et al. 


Number 202—80 
11-21-50 


declarations or statements as if made by 
themselves. But you will understand that, 
before any such statements or declarations 
can be considered as evidence against any 
of the defendants, other than the one mak- 
ing them, the facts and circumstances must 
be such as to satisfy you that an unlawful 
conspiracy had been formed and then existed, 
and that the defendants, against whom such 
declarations were sought to be used, were 
parties thereto at the time. 


[Price Fixing] 


You may find that the defendants have 
made price fixing agreements, either from 
the direct evidence of the making of such 
agreements, or from circumstances indicat- 
ing the existence of such agreements. Uni- 
formity of prices at an artificial level, not 
related to the supply and demand of the 
commodity, may be evidence from which an 
agreement or understanding, or some con- 
cert of action among sellers may be inferred. 


It is not for you to decide whether a par- 
ticular price fixing scheme is wise or unwise, 
healthy or destructive. Neither ruinous 
competition, competitive evils, nor good in- 
tentions or motives of the conspirators consti- 
tute any legal excuse for such a combination. 


[Allocation of Markets] 


* * * [A]ny agreement to allocate or 
prorate the market in a commodity which 
itself flows in interstate commerce, and any 
agreement to allocate or prorate a market, 
which necessarily and directly affects the 
free flow of interstate commerce, is in and 
of itself unlawful and would render any de- 
fendant who was a party thereto guilty * * *, 


[Intent Immaterial] 


Though not made for the purpose of un- 
reasonably restraining trade and commerce, 
if [any] agreement does in fact unreasonably 
restrain the sale and distribution of ice in 
interstate commerce, or necessarily and di- 
rectly restrains interstate commerce unrea- 
sonably, then it would likewise be unlawful 
* Ok Ox 

[Interstate Commerce] 


* * * T charge you that a conspiracy to 
restrain trade and commerce may be within the 
meaning of the Sherman Act, if its necessary 
and direct effect is to obstruct or impose 
a burden on any part of trade and commerce 
among the states, even though members 
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of the conspiracy are not engaged in inter- 
state trade and commerce and the source 
and application of the restraints are intra- 
state. If it is interstate commerce which is 
affected, it does not matter how local the 
activities which impose the burden. How- 
ever, in this connection, it is for the jury 
to determine from the evidence whether or 
not interstate commerce has been appreciably 
affected. 
[Monopolization] 


A conspiracy to monopolize * * * means 
a conspiracy to acquire or maintain control 
of the market in some part of interstate 
trade or commerce with intent to suppress 
competition, fix prices, exclude actual or 
potential competitors from the field, or 
otherwise restrain trade; or actually to exer- 
cise a control of the market already pos- 
sessed in suppressing competition, fixing 
prices, excluding actual or potential com- 
petitors from the field, or otherwise re- 
straining trade. 


[Components of Conspiracy] 


* * * Tt is not essential that the various 
agreements and transactions shown by the 
evidence, considered singly, be in violation 
of the Sherman Act and unlawful. So con- 
sidered separately, they may be entirely 
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innocent; but acts absolutely lawful in them- 
selves may be steps in a criminal conspiracy. 
Where the several acts charged are lawful, 
nevertheless, if bound together as part of a 
single plan, the plan may make the parts 
unlawful. 


[Jurisdiction and Statute of Limitations] 


* * * [I ]f you should find that these de- 
fendants, or some of them, were members 
of an unlawful combination or conspiracy, 
as charged, before you could convict the 
members of such conspiracy, you would 
have to find either that the conspiracy was 
formed or was in existence in the Middle 
District of Georgia within three years prior 
to January 5, 1950, or that some overt act 
in furtherance of the conspiracy was com- 
mitted within said District by one of those 
whom you find to be a party to the unlawful 
conspiracy, as alleged, within three years 
prior to January 5, 1950, which was the date 
on which this indictment was _ returned. 
Said overt act need not itself be unlawful, if 
a part of an unlawtul conspiracy. 


[Verdict] 


[A verdict of not guilty as to all defend- 
ants was returned at 2:55 p.m., November 
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Murray Fishman and Rose Fishman v. Louis Kaye. 


In the Superior Court of New Jersey, Chancery Division, Essex County. No. C-1857-49. 


October 31, 1950. 


New Jersey Fair Trade Act 


Fair Trade Enforcement—Equitable Defenses—Injunction Conditioned Upon Insti- 
tution of Other Actions.—In New Jersey an injunction will not issue against a violator of 
a fair trade contract when there is abandonment, waiver, or acquiescence in other violations 
of the contract price. Therefore in a case where the defendant with exhaustive affidavits 
shows numerous and specific uncorrected violations of the contract to which it is sought 
to bind him, and the plaintiff asserts that it has not abandoned the contract, the court 
issues a preliminary injunction on the condition that within thirty days the plaintiff take 
positive action against other violators. 

See the State Laws annotations, Vol. 2, { 8564.80; Resale Price Maintenance Com- 
mentary, Vol. 2, { 7357. 

For the plaintiffs: Samuel L. Rothbard (Rothbard, Harris & Oxfeld), Newark, N. J. 


For the defendant: Joseph H. Stamler (Lorentz & Stamler), Newark, N. J. 


* * * The complaint alleges that the 
defendant is in competition with the plain- 
tiffs and that in violation of contracts exe- 
cuted under the Fair Trade Act the defendant 
sells branded cigars at less than the mini- 
mum fair trade price. * * * 


Freunp, J.S.C.: [In full text except for 
omissions indicated by asterisks] This action 
is brought under the Fair Trade Act, R. S. 
56: 4-3 et seg. The plaintiffs have applied 
for a preliminary injunction. 
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[Uncorrected Violations Shown] 


The defendant does not seriously dispute 
the plaintiffs’ allegations, but alleges that 
the manufacturers and wholesalers of the 
products have abandoned the price structure 
or acquiesced in the sale of the products 
below the minimum fair trade price; that 
such sales are flagrant by many retail cigar 
dealers in the County of Essex. The defend- 
ant has filed exhaustive affidavits specify- 
ing with precise particularity such sales made 
on many days in various locations, and 
avers that by reason of these facts the plain- 
tiffs are not entitled to injunctive relief. 

The plaintiffs have countered with affi- 
davits by officers or agents of the manufac- 
turers or distributors involved, in which 
they deny abandonment of the fair trade 
price structure and assert that they are en- 
deavoring to enforce the contracts, but they 
fail to disclose by what positive action. 
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The law is clear in this state that where 
there is an abandonment, acquiescence or 
waiver of fair trade contracts and prices, 
an injunction will not issue. 


[Injunction Upon Condition] 

In view of the failure of the defendant to 
comply with the contract price and the de- 
nial by the manufacturers and distributors 
of abandonment of the price structure or 
acquiescence in the violations thereof, I have 
decided to grant a preliminary injunction 
restraining the defendant from continuing 
the sale of the products below the minimum 
prices fixed in the contracts, subject, how- 
ever, to this qualification: If, within thirty 
days from the service of the injunction, the 
producer or distributor of such commodities 
or the plaintiff has not instituted proceed- 
ings or taken other affirmative steps against 
the other violators in the County of Essex, 
the defendant may move to vacate the re- 
Gimious, a bY bs 


[62,719] Sunbeam Corporation v. Arthur E. Baumgarten and Dalmo Sales Co., Inc. 
In the United States District Court for the Eastern District of New York. Civil No. 


10963. October 24, 1950. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade Violations—Trade-In Allowances—Good Faith of Transaction.—A retailer 
of trade-marked electrical appliances who, after the manufacturer’s notice of established 
prices and later remonstrance against price cutting, continues to sell the items below the 
fair-trade price through the device of offering a trade-in discount when no attempt is made 
to obtain the traded-in appliance and when a discount figure is offered without ever seeing 
the old appliance, is restrained by a temporary injunction from selling the plaintiff manu- 


facturer’s trade-marked items below the stipulated price. 
See the State Laws annotations, Vol. 2, | 8604.75; Resale Price Maintenance Commen- 


tanya Ole ese coca Olas 


For the plaintiff: Rogers, Hoge & Hills (Cyrus Austin and George M. Chapman, of 


counsel). 


For the defendants: Ernest Fleischman. 


Gatston, D.J.: [Jn full text except for 
omissions indicated by asterisks] The plain- 
tiff seeks a preliminary injunction to restrain 
the defendants from offering for sale or selling 
at retail any commodity bearing plaintiff’s 
trade-mark or trade-marks at less than the 
price stipulated therefor in plaintiff's New 
York fair trade contracts and price supple- 
ments currently in effect. 


* * * Jt appears that these electrical 
appliances bearing the trade-marks have 
been widely and extensively advertised and 
sold in the State of New York and else- 
where throughout the United States, * * *, 


{ 62,719 


The plaintiff alleges that its electric appli- 
ances are in fair and open competition with 
commodities of the same general class pro- 
duced by others. 


Beginning in 1937, and subsequent to the 
enactment of the New York Fair Trade Act, 
plaintiff entered into contracts with retail 
distributors of electrical appliances, which 
incorporated agreements on the part of the 
retailers that they would not advertise, offer 
for sale or sell any of plaintiff’s products 
at prices less than the price set forth in a 
schedule of minimum prices attached to the 
contracts and made part thereof, or in sup- 
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plemental price schedules issued from time 
to time thereafter, pursuant to the New 
York Fair Trade law. 

* 


* * 


[Notice of Prices] 


The complaint alleges further that Baum- 
garten, individually and as president of the 
Dalmo Sales Co., Inc., has from on or be- 
fore September 1, 1949 had notice of the 
plaintiff's fair trade structure in the State 
of New York; that from time to time since 
September, 1949, the defendants received 
copies of plaintiff’s price lists from plaintiff 
and its distributors, each of which conspic- 
uously set forth what constituted an integral 
part of plaintiff's New York Fair Trade Act 
contracts and was intended as notice to re- 
tailers that “Sunbeam” products must be 
sold at not less than the resale prices stated. 

On March 29 1950 plaintiff sent by regis- 
tered mail a letter addressed to “Dalmo 
Sales Co., 1569 Flatbush Ave., Brooklyn, 
New York”, which letter was received and 
receipted for by Baumgarten. In this letter 
plaintiff states that it had information that 
Dalmo Sales Co. was retailing “Sunbeam” 
appliances at less than plaintiff’s fair trade 
prices, and demanded that such price cut- 
ting be discontinued. Enclosed in the letter 
was a copy of plaintiff’s form of fair trade 
contract, together with plaintiff's current 
price list. 


[Wilful Violation Alleged] 


Continuing, the complaint alleges that not- 
withstanding Baumgarten’s knowledge, both 
individually and as president of the Dalmo 
Sales Co., Inc., the defendants have wilfully 
and knowingly offered for sale and sold 
plaintiff's products bearing its trade-marks 
at prices below minimum resale prices. 

It is charged that as an effect of such 
price cutting and unfair competition, plain- 
tiff has suffered injury to its business and 
will suffer further serious losses and irrep- 
arable injury unless the defendants are 
restrained. 

kK Ok 

In the effort to show violations of plain- 
tiff’s rights by the defendants, representa- 
tives acting on its behalf at various times 
visited defendant’s place of business and 
purchased “Sunbeam” appliances, Alice 
Bradley, accompanied by Frances Toolan, 
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on April 24, 1950 entered the shop and asked 
for an electric shaver. The clerk directed 
them to a display of electric razors and 
showed them a Remington, a Schick and a 
“Sunbeam” razor. He said the prices ranged 
from $19.50 to $24.50, and added: “less 
discount, of course’. Miss Bradley said 
she would take the “Sunbeam”, and the 
clerk said the price was $18.75. The clerk 
made out a sales slip and she received the 
“Shave Master”, tendering a $20 bill and 
receiving 87¢* in change. She also received 
from the clerk a Dalmo Sales Co. discount 
service card which among other matter con- 
tains this legend: 
“Save 20—50% 


on all nationally advertised merchandise.” 


[Handling of Trade-Ins] 


They re-visited the place on April 27, 
1950. Miss Bradley asked the price of the 
“Sunbeam” toaster, and was told: “$16.55 
and a trade-in on your old toaster’. Miss 
Bradley stated that she did not want to 
trade in her old toaster; but the clerk re- 
plied: “I will pick up the old toaster, but 
I am not saying when—it may be 1989.” 
Further colloquy ensued, and the clerk added: 
“T cannot give you this for $16.55 unless 
I have a trade-in. That is the law—I have 
to have your old toaster, but I might sell 
it back to you for a penny.” So she was 
given a “Sunbeam” toaster and paid $16.88, 
receiving a sales slip indicating a $5.95 
trade-in “to be picked up”. No further re- 
quest was made, she says, for a trade-in, 
and she did not turn in her old toaster or 
any other article. The affidavit of Frances 
Toolan corroborates what is set forth in the 
Bradley affidavit. 

* *k * 

Now as to these transactions, the defend- 
ant, Arthur E. Baumgarten, endeavors to 
set up a contradiction. He said he was the 
salesman who waited on Miss Bradley and 
Miss Toolan on Apri! 24th and April 27th, 
1950, and he insists that he told Miss Brad- 
ley that he would give her an allowance on 
an old razor; and as to the transaction on 
April 27th, he said he told her that he woula 
make an allowance on an old toaster. 


[Accuracy of Evidence] 


It seems extraordinary first that in an 
establishment such as he operates he would 


* Perhaps the difference between the 87¢ and 
$1.25 was a sales tax. 
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remember the two transactions in question; 
and even more beyond belief is the recital 
of trade-in allowances on the old razor and 
the old toaster. He offers no explanation 
as to how he determined the trade-in value 
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From the foregoing it must be concludea 
that both defendants are guilty of unfair 
competition by price cutting as defined in 
Sec. 369-b of Chapter 20 (General Business 
Law) of the Consolidated Laws of the State 
of New York. * * * 


of either article—in other words, “sight un- 
seen” the allowances were made. Nor is 
there any corroborating affidavit by Murray 
Ulonofft that he called up Miss Booth’s resi- 
dence to pick up the trade-in articles and 


found no one at home. 
*k kK x 


[Injunction Granted]: 
Accordingly the plaintiff may have a tem- 
porary injunction. Settle order on notice. 
Findings of fact and conclusions of law 
in conformity with the foregoing opinion 
will presently be filed. 


[62,720] United States v. Bowman Dairy Company, et al. 


In the United States Court of Appeals for the Seventh Circuit. No. 10080. November 
7, 1950. 


Appeal from the United States District Court for the Northern District of Illinois, 
Eastern Division. Reversed. 


Sherman Antitrust Act 


Criminal Actions—Discovery and Inspection—Denial of Defendant’s Use of Subpoena 
Under Rule 17 (c), F. R. Cr. Proc.—A subpoena should be quashed by which the defend- 
ants in a criminal action demand that the attorney for the government produce for inspection 


books, documents and other papers obtained by the government other than from the 
defendants or by seizure from other persons. 


Rule 16 of the Federal Rules of Criminal Procedure permits inspection and copying of 
books and papers which have been taken from the accused or seized from other persons 
where presumably the accused could have seen them. Rule 17 (c), under which the subpoena 
was asked, permits the subpoenaing, without show of reason, of any books and papers in 
the possession of the person served. The order was denied on the.ground that the accused 
in a criminal action does not have such a broad right of discovery. Rule 16, clearly, is 
limited in its scope. It is not believed that Rule 17 (c), which is concerned with subpoenas, 
was intended to authorize discovery and inspection of broad scope when Rule 16, concern- 
ing itself directly with discovery and inspection, expressly prohibits it. Although the 
language of Rule 17 (c) is broad, the rule is only one of an integrated group, and must be 
read with the other rules, especially Rule 16, in mind. 


See the Sherman Act annotations, Vol. 1, § 1630.156. 


For the plaintiff: Willis L. Hotchkiss, Paul Ford, Dorothy M. Hunt, Harry H. Faris, 
Otto Kerner, Jr., and John Peter Lulinski, all of Chicago. 


For the defendants: Leo F. Tierney, Charles L. Stewart, Jr., L. Edward Tiant, Way 
Charles F. Simon, Howard Neitzert, Edwin Clark Davis, Walter J. Cummings, Jr., Joseph 
A. Greaves, Delbert A. Clithero, Herman A. Fischer, and Carlton L. Fischer, all of Chicago. 


Before Major, Chief Judge, Durry and Linotey, Circuit Judges. 


Durry, Circuit Judge: The indictment 
herein charged eight corporations, all en- 
gaged in the milk business, and nine officers 
of such corporations with violation of Sec. l 
of the Sherman Act (15. U.S. C. A., Sec. 1), 
by conspiring to allocate, among such ¢or- 
porations, wholesale fluid milk customers in 


{| 62,720 


the Chicago area, and also to allocate the 
sales of fluid milk to certain public institu- 
tions located in said area. 

The various defendants moved to dismiss 
the indictment, which motions were denied. 
Thereafter defendants moved for a bill of 
particulars, for discovery under Rule 16, and 
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for a subpoena duces tecum under Rule 
17(c), Federal Rules of Criminal Procedure.’ 
The government did not object to the mo- 
tion under Rule 16, which requested an 
order directing the attorney for the govern- 
ment to produce for defendants’ inspection 
the documents, books and papers which the 
government had obtained from the defend- 
ants and other persons by seizure or process. 
The motion under Rule 17(c), to which ob- 
jection was made, was for an order requir- 
ing Willis L. Hotchkiss, special assistant to 
the Attorney General and chief of the mid- 
west office of the Anti-Trust Division of the 
United States Department of Justice, to 
produce documents, books and papers ob- 
tained by the government by means other 
than seizure or process. 


The district court entered an order direct- 
ing the attorney for the government to pro- 
duce for defendants’ inspection, books, 
papers and documents designated in a sub- 
poena duces tecum, which defendants had 
theretofore served and filed. The subpoena 
directed Mr. Hotchkiss to produce— 


“* * * all documents, books, papers 
and objects (except memoranda prepared 
by Government counsel, and documents 
or papers solicited by or volunteered to 
Government counsel which consist of nar- 
rative statements of persons or memoranda 
of interviews), obtained by Government 
counsel, in any manner other than by 
seizure or process, (a) in the course of 
the investigation by Grand Jury No. 8949 
which resulted in the return of the indict- 
ment herein, and (b) in the course of the 
Government’s preparation for the trial of 
this cause, if such books, papers, docu- 
ments and objects, (a) have been pre- 
sented to the Grand Jury; or (b) are to 
be offered as evidence on the trial of the 


1Rule 16. Discovery and inspection. Upon 
motion of a defendant at any time after the 
filing of the indictment or information, the 
court may order the attorney for the govern- 
ment to permit the defendant to inspect and 
copy or photograph designated books, papers, 
documents or tangible objects, obtained from 
or belonging to the defendant or obtained from 
others by seizure or by process, upon a show- 
ing that the items sought may be material to 
the preparation of his defense and that the 
request is reasonable. The order shall specify 
the time, place and manner of making the in- 
spection and of taking the copies or photo- 
graphs and may prescribe such terms and con- 
ditions as are just. 


Rule 17. Subpoena, 

(a) For attendance of witnesses; form; issu- 
ance. A subpoena shall be issued by the clerk 
* * * and shall command each person to 
whom it is directed to attend and give testimony 
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defendants, or any of them, under said 
indictment; or (c) are relevant to the 
allegations or charges contained in said 
indictment, whether or not they might 
constitute evidence with respect to the 
guilt or innocence of any of the defendants.” 


[Motion to Quash Denied Below] 


The government’s motions to quash the 
subpoena issued under Rule 17(c) and to 
set aside the order which directed compli- 
ance with the subpoena were denied. The 
grounds stated in the motion to quash were: 
(a) under Rule 17(c), Federal Rules of 
Criminal Procedure, a subpoena for the pro- 
duction of documents may not issue against 
an attorney for the government; (b) the 
court has no jurisdiction to order the attor- 
ney for the government to produce for in- 
spection by the defendants the documents 
and other papers designated in a subpoena 
issued under Rule 17(c); and (c) the rights 
of defendants in criminal proceedings to ob- 
tain access to documents and other papers 
in the custody of attorneys for the govern- 
ment, as such term is defined in Rule 54(c) 
of the Federal Rules of Criminal Procedure, 
are limited to the rights granted to such 
defendants by Rule 16, Federal Rules of 
Criminal Procedure, and the application of 
such Rule 16 exhausts the right of the de- 
fendants to secure access to such books, 
records and documents or other objects in 
the custody of an attorney for the govern- 
ment. Objection was also made that the 
subpoena called for the production of privi- 
leged documents, including among others 
documents which the government might 
have secured from confidential and voluntary 
informants and that the disclosure of such 
documents to defendants would be against 
public policy. 


at the time and place specified therein. The 
clerk shall issue a subpoena, signed and sealed 
but otherwise in blank to a party requesting 
it, who shall fill in the blanks before it is 
Servedyatn =" % 

(c) For production of documentary evidence 
and of objects. A subpoena may also command 
the person to whom it is directed to produce 
the books, papers, documents or other objects 
designated therein. The court on motion made 
promptly may quash or modify the subpoena 
if compliance would be unreasonable or oppres- 
sive. The court may direct that books, papers, 
documents or objects designated in the sub- 
poena be produced before the court at a time 
prior to the trial or prior to the time when 
they are to be offered in evidence’ and may 
upon their production permit the books, papers, 
documents or objects or portions thereof to be 
inspected by the parties and their attorneys. 
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Hotchkiss submitted to the court a written 
statement in the form of an affidavit, which 
averred that all of the documents which the 
court had ordered produced were in his cus- 
tody. After summarizing the reasons why 
he claimed the court did not have jurisdic- 
tion under Rule 17(c) to enter a pre-trial 
discovery order against an attorney for the 
government, he stated that, acting on the 
advice and instruction of the Attorney Gen- 
eral of the United States and the Assistant 
Attorney General in charge of the Anti- 
Trust Division, he respectfully declined to 
comply with the court’s order. The court 
then entered an order finding Hotchkiss 
guilty of contempt of court and committed 
him to the custody of the Attorney General, 
to be held until such time as he complied 
with the provisions of the subpoena duces 
tecum, or until discharged from custody by 
due process of law. The matter before us 
is Hotchkiss’ appeal from the order holding 
him in contempt of court. 


[Discovery Rule Limited] 


It is readily apparent that Rule 16, Fed- 
eral Rules of Criminal Procedure, is re- 
stricted in its scope. A defendant in a 
criminal case faces sharply defined limita- 
tions in securing access to documentary 
material in the hands of prosecuting attor- 
neys of the federal government. The order 
granting access is directed to the attorney 
for the government. The only documents, 
papers, books and objects to which a de- 
fendant can have access are those obtained 
from or belonging to the defendant or such 
as were obtained from others by seizure or 
process. Furthermore, the defendant must 
make a showing (a) that the items sought 
may be material to his defense, and (b) that 
the request is reasonable. 

The history of the development of Rule 
16 shows that the limitations appearing 
therein were deliberately inserted. In May, 
1943, the Advisory Committee in charge of 
formulating the new criminal rules released 
to the bench and bar of the country, for 
consideration and suggestion, the prelimi- 
nary draft of such rules. The first prede- 
cessor to Rule 16 (Rule 19) provided broadly 
for dicovery and inspection in this language: 

“* * * the court may order the attorney 
for the government to permit the inspec- 
tion * * * of any designated * * * docu- 
ments not privileged, * * *.” 

As proposed this rule was substantially 
identical to Rule 34 of the Federal Rules of 
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Civil Procedure then in effect, which pro- 
vided for inspecting, copying and photo- 
graphing “of any designated documents, 
papers, books, * * * not privileged.” To 
many members of the bench and bar who 
had assumed the law to be that the right of 
discovery was not recognized in criminal 
cases, the proposed rule was undoubtedly 
a startling innovation. See: Shores v. United 
States, 8 Cir., 174 F. 2d 838, 844. It had 
been stated as a recognized rule of law that 
at common law a defendant had no right of 
discovery in criminal cases. Wigmore, Evi- 
dence (3rd Ed.), Sec. 1859g. In the second 
preliminary draft, issued by the Advisory 
Committee in February, 1944, the provision 
in the proposed rule on discovery and in- 
spection (which in that draft was Rule 18) 
was narrowed to: 


“* * * designated books, * * * obtained 
from or belonging to the defendant or 


constituting evidence in the proceeding, 
xe KM 


The finally approved rule clearly reveals 
the standards set in the civil discovery rule 
(No. 34) were rejected in favor of an en- 
tirely new standard. In the Advisory Com- 
mittee’s Notes to Rule 16, all reference to 
civil rules was omitted, and the limited 
nature of the provision for discovery in 
criminal proceedings is emphasized. The 
note reads: 


“Whether under existing law discovery 
may be permitted in criminal cases is 
doubtful, United States v. Rosenfeld, 57 F. 
2d 74 (CCA-2)—cert. den., 286 U. S. 556. 
The courts have, however, made orders 
granting to the defendant an opportunity 
to inspect impounded documents belong- 
ing to him, United States v. B. Goedde and 
Co., 40 F. Supp. 523, 534 (E.D. Ill.). The 
rule is a restatement of this procedure. 
In addition, it permits the procedure to 
be invoked in cases of objects and docu- 
ments obtained from others by seizure or 
by process, on the theory that such evi- 
dential matter would probably have been 
accessible to the defendant if it had not 
previously been seized by the prosecution. 
The entire matter is left within the dis- 
cretion of the court.” 


[Intent of Rule 17(c)] 


Considering the history of Rule 16, which 
shows the evolution from the broad terms 
of its first draft to its final restrictive and 
limited terms, it is difficult to believe that 
the framers of the rule intended to authorize 
discovery and inspection of broad scope 
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under Rule 17(c) pertaining to subpoena 
which was expressly prohibited by Rule 16 
which is the rule intended to cover dis- 
covery and inspection. It does not make 
sense to have created in one rule a privi- 
lege of discovery limited to documents and 
papers belonging to the defendant or taken 
from others by seizure or process and at the 
same time to create in Rule 17(c) an almost 
unlimited right of discovery by use of the 
subpoena provisions. 


In United States v. Maryland & Virginia 
Milk Producers Assn., Inc., et al., 9 F.R.D. 
509, the defendants endeavored to obtain a 
subpoena duces tecum which required the 
government to produce all documents which 
it had obtained from any person not a party 
to the proceeding, whether by process or 
not. Judge Holtzoff denied the request and 
it is of significance that Judge Holtzoff was 
a member of the Advisory Committee which 
drafted the criminal rules. Judge Holtzoff 
stated (p. 510): 


“The purpose of this provision is a 
limited one. It is to make it possible to re- 
quire the production before the trial of 
documents subpoenaed for use at the trial. 
Its purpose is merely to shorten the trial. 
It is not intended asa discovery provision. 

“In this case the proposed subpoena 
duces tecCum is not intended to be used to 
secure evidence to be introduced at the 
trial, but is intended to be employed as a 
broad discovery for the purposes of in- 
specting all the documentary evidence in 
possession of the Government and which 
the Government intends to use at the trial. 

“Tt is well settled that in a criminal 
case, unlike a civil action, such a right of 
broad discovery does not exist. As I said 
before, Rule 17(c) was not intended to 
be a discovery provision, but merely a 
means to make a subpoena duces tecum 
returnable prior to the trial in order that 
time at the trial may be saved while docu- 
ments are being examined and inspected.” 


In United States v. Brumfield, et al., 85 F. 
Supp. 696, which was a conspiracy case, the 
defendant sought, under Rules 16 and 17, 
to have produced a voluntary statement of a 
co-defendant. The court said (p. 707) that 
Rule 17(c) “is simply complementary to 
Rule 16 in providing for subpoena addressed 
to the party having possession of the docu- 
ments, to produce them.” It was the hold- 
ing of the court that since the document had 
not been obtained by seizure or process, it 
was beyond the reach of subpoena issued 
under Rule 17(c). The court did indi- 
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cate that if the co-defendant were a witness 
at the trial, the statement might be used for 
impeachment purposes. 

In United States v. Hiss, 9 F.R.D. 515, the 
defendant endeavored to obtain papers from 
the Commissioner of Immigration and Natu- 
ralization. The court said (p. 516): 


“To permit the subpoena and the ex 
parte order to stand would, it seems to the 
Court, set a precedent whereby defend- 
ants could promiscuously seek subpoenas 
under Rule 17(c) of the Federal Rules of 
Criminal Procedure * * * which the 
Clerk issues without question * * *” 


The only case called to our attention hold- 
ing to the contrary is United States v. Bondy, 
171 F. 2d 642, a per curiam decision. The 
court there said (p. 644): 


“& * * So much of the order as directs 
production of the documents designated in 


the subpoena is authorized by Rule 17(c). 
* KY 


The real holding in that case was that the 
Court of Appeals lacked jurisdiction to 
entertain the mandamus petition. In spite 
of the language used the opinion cannot be 
construed as a considered determination as 
to the character of documents which a sub- 
poena may include or the purposes for which 
it may issue. 


[Must Be Read as Part of Group] 


Although the language of Rule 17(c) is 
broad, the rule is only one in an integrated 
group for the regulation of procedure in 
criminal cases in federal courts. It must 
be read with the other rules in mind, and 
particularly Rule 16. It should not be con- 
strued so that the carefully drawn limita- 
tions in Rule 16 become meaningless. It is 
our view that Rule 17(c) provides for the 
traditional type of trial subpoena, although 
as a matter of convenience it may be made 
returnable before the actual date of trial. 
However, it may not be converted into an 
unrestricted pre-trial discovery device. 

The Government’s motion to quash the 
subpoena and to set aside the order which 
directed compliance therewith should have 
been granted. The order adjudging Willis 
L. Hotchkiss to be in contempt must be and 


hereby is 
REVERSED, 


[Concurring Opinion] 


Major, C. J. concurring: I agree with the 
result reached by Judge Duffy and with his 
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reasoning, but I would go further and hold 
that Rule 17(c) imposes no obligation upon 
parties, either the defendants or the govern- 
ment, including their attorneys. In my 
view, the rule is so plain and unambiguous 
as to leave little if any need for construction. 
More than that, I am unwilling to impute 
to the rule makers and those associated 
therewith, including Congress and the Su- 
preme Court, such carelessness and indif- 
ference as is inherent in defendants’ position 
and the argument made in its support. 


[Internal Analysis of 17(¢)| 


In order to avoid repetition, I accept what 
appears to be an accurate statement of the 
facts as made by Judge Duffy. And I am 
not too much concerned with the cited 
authorities because they are so meager and 
uncertain as to furnish little if any light. In 
reality, the question posed is one of first im- 
pression. The pertinent and controlling 
language of 17(c) is the first sentance, “A 
subpoena may also command the person to 
whom it is directed to produce the books, 
papers, documents or other objects desig- 
nated therein.” Two words contained in 
this sentance, “also” and “person”, are sig- 
nificant and I think determinative. The 
dictionary definition of the word “also” is, 
“As something further; tending in the same 
direction; besides; as well; in addition.” 
(Funk and Wagnalls New Standard Dic- 
tionary of the English Language.) The 
word as thus defined is no different than its 
common, ,every-day meaning. The word 
presupposes that a previous command has 
been made upon the person who is directed 
to produce. What is this previous demand 
and who is the person to whom it is directed ? 
The answer is found in 17(a), “A subpoena 
shall be issued by the clerk under the seal of 
the court. It shall state the name of the 
court and the title, if any, of the proceeding, 
and shall command each person to whom it 
is directed to attend and give testimony at 
the proper time and place specified therein. 
The clerk shall issue a subpoena, signed and 
sealed and otherwise in blank to a party re- 
questing it, who shall fill in the blanks be- 
fore it is served.” Thus it is plain that 
under (a) a person to whom the subpoena 
is directed is required “to attend and give 
testimony” and under (c) such person may 
also be commanded “to produce the books, 
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papers, documents or other objects desig- 
nated therein.” As Judge Duffy suggests, 
this is the traditional trial subpoena, and it 
is directed at a person in one instance to 
“attend and give testimony,” and in the 
other to “also” produce the designated 
documents. 


Evidently “person” refers to one sub- 
poenaed as a witness and not to a party or 
an attorney. The theory of a party to a 
suit directing a subpoena to the opposite 
party or to an attorney is a novelty to me. 
The government in a criminal case and the 
plaintiff in a civil suit are in court of their 
own volition, and the defendants in a crimi- 
nal case are in court by virtue of a warrant 
(sometimes a summons) and in a civil suit 
by summons. When thus in court they are 
at all times subject to its orders and com- 
mand, and the same is likewise true of the 
attorneys of record for the respective parties, 
and it is an anomaly to think of a party 
requiring an opposing party or its attorney 
to do something at the command of a sub- 
poena. 


[Applies to Witnesses, Not Parties} 


Rule 17 is entitled “Subpoena,” and every 
paragraph from (a) to (g) inclusive demon- 
strates that it is directed at witnesses and 
not to parties. Paragraphs (a) and (c) may 
be utilized by the parties on both sides alike 
and either provision is brought into opera- 
tion without motion and without a court 
order. The sole requirement is that the 
clerk issue a subpoena in blank under 
the seal of the court to a “party requesting 
it,” which party is required to fill in the 
blank by inserting the name of the person 
to be subpoenaed as a witness and to desig- 
nate the documents which such person is 
required to produce. 17(b) is for the benefit 
of “Indigent Defendants,” and provides a 
procedure for obtaining the attendance of 
witnesses without cost. Such defendant is 
required to “state the name and address of 
of each witness and the testimony which he 
is expected by the defendant to give if sub- 
poenaed.” 17(d) provides for the service 
of a subpoena “by delivering a copy thereof 
to the person named and by tendering to 
him the fee for 1 day’s attendance and the 
mileage allowed by law.” Is it conceivable 
that the “person named” has reference to a 
party or an attorney enitled to a fee for 


1—I would so hold notwithstanding what I 
regard as the ill-conceived admission made by 
counsel for the government on oral argument 
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that the rule might apply to the government 
in some instances. 
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court attendance and for mileage? 17(e) 
provides that a subpoena requiring the at- 
tendance “of a witness at a hearing or trial” 
may be served any place within the United 
States, and a subpoena directed to a witness 
in a foreign country shall be issued and 
served as provided by statute. 

A study of the Rules of Criminal Pro- 
cedure is convincing that the rule makers 
carefully differentiated between such words 
and phrases as “government” or ‘attorney 
for the government” or “defendant” or 
“party” or “person.” The rules state with 
precision as to when and to whom they are 
applicable. Illustrative is Rule 16, entitled 
“Discovery and Inspection.” Judge Duffy 
has discussed this rule and the notes of the 
advisory committee. I need not add to 
what he has shown, except to emphasize 
that the rule is for the benefit of a defendant 
and can only be brought into operation by 
an order of court upon motion of the de- 
fendant. It is specifically directed at the 
“attorney for the government.” And is 
there any reason to think that if Rule 17 
is for the benefit of the defendant and is 
directed at “the attorney for the govern- 
ment,” as the defendants here contend, that 
the rule makers would not have expressly 
so stated as was done in Rule 16? It bor- 
ders on the absurd to argue for a construc- 
tion of Rule 17(c) which would confer on a 
defendant an unlimited right of production 
by the government when such right has 
been definitely limited in Rule 16 by exact 
and specific language. 


[Government Not a “Person” | 


That the word “person” when used in a 
statute does not include the sovereign un- 
less it is clear from the context, legislative 
history and background of the statute that 
such effect was intended, has been held by 
the Supreme Court. United States v. Cooper 
Corporation, 312 U. S. 600; United States v. 
United Mine Workers of America, 330 VU. S. 
258. In so holding, the court in the Cooper 
case stated (page 604): “Since, in common 
usage, the term ‘person’ does not include the 
sovereign, statutes employing the phrase 
are ordinarily construed to exclude it,” and 
the court further stated (page 606): ‘“With- 
out going beyond the words of the section, 
the use of the phrase ‘any person’ is insuff- 
cient 10 authorize an action by the Govern- 
ment. This conclusion is supported by the 
fact that if the purpose was to include the 
United States, ‘the ordinary dignities of 
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speech would have led’ to its mention by 
name * * *,” In the United Mine Workers 
of America case, the court stated (page 
275): “The Act [Norris-LaGuardia] does 
not define ‘person.’ In common usage that 
term does not include the sovereign, and 
statutes employing it will ordinarily not be 
construed to do so. Congress made express 
provisions Ras eSile lUsaS. CesSAztortike 
term to extend to partnerships and corpo- 
rations, and in § 13 of the Act itself [| Norris- 
LaGuardia] for it to extend to asscciations. 
The absence of any comparable provision 
extending the term to sovereign govern- 
ments implies that Congress did: not desire 
the term to extend to them.” 

Defendants’ construction of Rule 17 not 
only brings it in irreconcilable conflict with 
Rule 16 but strips the latter of all meaning. 
If such construction be accepted, I per- 
ceive no reason why a defendant would ever 
proceed under Rule 16. Why bother to go 
into court and obtain an order directing the 
government to make the limited production 
required under Rule 16 when much more 
could be obtained merely by filling in the 
blank space of a subpoena as provided for 
in Rule 17? 

Defendants argue that “the authority 
granted by the terms of Rule 17(c) is dis- 
cretionary.” This is not correct as to the 
issuance of the subpoena which, as I have 
already shown, issues without motion and 
without order of court. The court has 
nothing to do with the subpoena until it has 
been issued and served. It is only subse- 
quent thereto that the court is given any dis- 
cretion, and the only novel feature contained 
in the provision, which I am able to detect, 
is the discretion lodged in the court to direct 
that the documents called for in the sub- 
poena be produced before the court, prior 
to trial or prior to the time they are to be 
offered in evidence, and the discretion to 
permit the documents produced “to be in- 
spected by the parties and their attorneys.” 
Defendants, grasping at straws, profess to 
discern something in these last quoted 
words which fortifies their theory but to 
my mind such words, if they have any sig- 
nificance, point in the opposite direction. 
Again, these words show how carefully the 
words “parties and their attorneys” were 
distinguished from the word “person.” 


[No Conflict Between Rules] 


Thus, as I read Rules 16 and 17, there is 
no conflict. Each is designed to serve a 
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separate and distinct purpose. Rule 16 con- 
fers a limited privilege upon a defendant and 
to a like extent imposes an obligation upon “‘the 
attorney for the government.” Rule 17 en- 
ables either party to obtain the attendance 
of a witness for the purpose of giving testi- 
mony, which witness may “also” be required 
to produce documents. In the latter event, 
the court may order such documents pro- 
duced prior to trial and may permit their 
inspection by “the parties and their attorneys.” 


It is, therefore, my conclusion that the 
word “person”, as used in Rule 17, does not 
include and is not applicable to the parties 
or their attorneys and that it provides for 
no command which may properly be di- 
rected to them. So there may be no mis- 
take, I desire to emphasize that what I have 
said relates solely to the rule in controversy 
and has no reference to other means which 
may be employed to obtain the production 
of documentary evidence. 


[Dissenting Opinion] 
LINDLEY, C.J. dissenting: 


I am sorry that I can not agree with the 
majority. It seems to me that my brethren 
read Rule 17(c) out of the books,—com- 
pletely delete it. Rule 16 provides for the 
production of certain documents. Rule 17(c) 
authorizes a subpoena duces tecum,—an age- 
old expedient for securing the production 
of documents at the trial. However, it adds 
an innovation, in that the documents sub- 
poenaed may be ordered produced prior to 
trial, for inspection. If we ignore this 
plain provision, then defendants may have 
only the docurnents mentioned in Rule 16; 
they may not have access to the additional 
documents authorized by 17(c); they are 
thereby completely prevented from employ- 
ing the means provided by 17(c). Such a 
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conclusion, it seems to me, does violence 
to the plain language of the rule. 


[Government Attorneys Not Exempt) 


That the documents subpoenaed were in 
the possession of the person to whom the 
subpeona was addressed is, as pointed out by 
Judge Duffy, admitted. Whether they were 
material or relevant was a question for the 
court. Why should the fact that the person 
who has the documents happens to be an 
attorney destroy the rule? I know of no 
principle of law that exempts from service 
and enforcement of a subpoena or from giving 
testimony one who has documents merely be- 
cause he is an attorney in the case, whether 
for the complaining party or the defending 
party. Could the defendants successfully object 
to a similar subpoena served upon one of their 
counsel, commanding him to produce docu- 
ments in his possession for inspection, as 
the rule provides, simply because it is ad- 
dressed to one who is counsel in the case? 
I think not. 

I agree with Judge Major that there is no 
conflict between the two rules and that each 
is “designed to serve a separate and distinct 
purpose.” But I must part company with 
him when he concludes that we must ab- 
solve the government from compliance with 
a rule general in terms and applicable to any 
person merely because the person named in 
the subpoena happens to be a lawyer for 
the government. 

I recognize that the extent of the relief to 
be granted under Rule 17(c) lies wholy 
within the discretion of the trial court, and 
were it appellant’s contention that the Dis- 
trict Court abused its discretion, we might 
have something to talk about. But no such 
question has been raised either in the trial 
court or here. 


[] 62,721] The Windsor Theatre Co. v. The Walbrook Amusement Co., and The 


Hilton Theatre Co., Esther B. Goldberg and J. Purdon Wright, Executors of the Last 
Will and Testament of Thomas D. Goldberg. 


In the United States District Court for the District of Maryland. Civil Actions No. 
4230 and 4292. Filed October 31, 1950. 


Sherman Antitrust Act 


Motion Picture Industry—Choice of Customers—Reasonable Clearances.—Complaints 
in private damage and equity actions were dismissed when it did not appear that the 
defendants, in bargaining with distributors of moving picture film, were doing any more 
than trying to advance their own business interests in procuring sufficient pictures for 
their theatres, or that the distributors were doing more than exercising their right to 
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choose their customers, and doing so by preferring an established and profitable customer 
over a smaller new applicant. Although two theatres may be so close together as to be 
clearly competitive, and although profitable marketing requires that two such competing 
theatres not be allowed to show the same film concurrently, it does not follow that an 
action lies with the theatre which is customarily given a later showing of a film. Dis- 
tributors are not required to solicit bids for first-run privileges, but may license to whom- 
ever they wish, provided that the clearance period promised the exhibitor of the earlier 
showing is not unreasonable in length, that the choice of customers is not made pursuant 
to an agreement or conspiracy, and that the exhibitor is not permitted to contract for more 
films then he can show, in an attempt to foreclose his competitor from exhibiting first runs. 


See the Sherman Act annotations, Vol. 1, | 1220.273. 


Conspiracy—Corporation Officers and Agents—Sole Management of Two Companies 
by Same Person.—A corporation can make agreements only through its agents. Two 
corporations whose management is conducted by the same person therefore cannot conspire 
with each other, since there cannot be the meeting of two minds which is an essential 


of the illegal agreement. 


See the Sherman Act annotations, Vol. 1,  1220.402. 
For the plaintiff: Paul F. Due, Bernard L. Rosen, Harold L. Schilz, and John F. 


Claggett. 


For the defendants: J. Purdon Wright and W. Frank Every. 


CHESNUT, District Judge: [Jn full text 
except for omissions indicated by asterisks] 
These two cases involve the exhibition of 
motion pictures in Baltimore City. They 
are private civil suits based on the Federal 
Anti-Trust statutes. In one suit an injunc- 
tion is prayed and in the other, a large 
amount of pecuniary damages is sought. 
Both deal with a particularly local situation 
only. 

The plaintiff owns and operates a motion 
picture theatre * * * in Baltimore, about 
four miles from the business center of the 
City. The two defendants are Maryland 
corporations operating motion picture the- 
atres ine the same. block. * * * 


[Conspiracies Alleged] 


The essence of the lengthy complaint in 
these cases is the allegation that from 1941 
up to the filing of these suits or shortly 
before; the defendant corporations conspired 
with seven of the eight major motion picture 
distributing corporations to restrain inter- 
state commerce by refusing to license their 
copyrighted motion picture films to the 
plaintiff. * * * During the trial of the cases 
which lasted five days, counsel for the plain- 
tiff in effect conceded that there was no 
evidence at all of conspiracy, between the 
conspirators inter sese, but does contend the 
evidence shows the following conspiracies: 


1. Six separate conspiracies between the 
defendants, the Walbrook and Hilton The- 
atres, and the following six distributors: 
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Metro-Goldwyn Mayer (Loew’s), Paramount, 
Warner Bros., 20th Century Fox, United 
Artists and Universal Films, one with each. 


2. It is also contended that there was 
evidence tending to show a joint conspiracy 
between the defendants and four of these 
distributors, to wit, Warner Bros., 20th Cen- 
tury Fox, United Artists and Universal Film 
Exchanges. 

3. A conspiracy between the two defend- 
ant Maryland corporations. 

After careful consideration of all the evi- 
dence in these cases I have concluded that 
there is no merit in any of these contentions. 
* * * In my view of the facts of these cases 
and the law applicable thereto, the material 
facts can be comparatively briefly sum- 
marized. 


[Customs of Industry] 


1. The exhibition of motion pictures in 
Baltimore City has for some years past 
followed a well-established customary pat- 
tern. There are eight (8) major producing 
companies. The picture films so produced 
by them are copyrighted and the motion 
picture theatres in Baltimore City are li- 
censed by the producers to exhibit the films. 
Presently the custom seems to be that there 
is a separate license, contract or agreement 
for each film to be exhibited. Each produc- 
ing company enters into contracts with the 
respective motion picture theatres for the 
exhibition of their pictures. The contracts 
with the so-called down-town theatres us- 
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ually provide that the pictures exhibited by 
them will not be licensed by the producer 
for exhibition in other motion picture the- 
atres in Baltimore City until after a certain 
interval of time, say 21 days, which is called 
the “clearance” time. After that time the 
same pictures may be licensed to theatres 
remotely situated from the down-town area, 
called “neighborhood theatres.” The theatres 
involved in these cases are in the latter cate- 
gory. There is a further custom that the 
so-called neighborhood theatres which are 
so closely situated that they are said to be 
in a particular competitive area with respect 
to the customer patronage, do not exhibit 
the same pictures concurrently. * * * 


These customs of the industry were dis- 
cussed in an extended opinion of this court 
in 1940 in the case of Westway Theatre v. 
20th Century-Fox Film Corp. et al., 30 F. 
Supp. 830, affirmed without further opinion 
by the Fourth Circuit, 113 F. 2d 932. 


2. The Walbrook Theatre has been con- 
tinuously successfully operated since 1918 
under the same management. During that 
time it has done business with all the lead- 
ing film producers (except possibly Colum- 
bia) and has been, at least until recently, an 
entirely satisfactory customer. The corpo- 
rate stock of both the Walbrook and the 
Hilton Theatres were wholly owned by 
Thomas D. Goldberg and his wife. In prior 
years he had operated what is now the 
Hilton Theatre under the name of the Gold- 
berg Theatre. * * * The Hilton Theatre 
was not really a competitor of the Walbrook 
because in general it exhibited a different 
class of pictures. Only the better class pic- 
tures called “feature films” or sometimes 
“Class A” pictures were exhibited at the 
Walbrook while the less expensive pictures 
called “B” pictures were general exhibited 
at the Hilton. * * * 


[Objection to New Competition] 


3. In 1941 Morton Rosen, the proprietor 
of the Windsor Theatre, decided to build 
a new picture theatre in the same block 
where the Walbrook and Hilton Theatres 
were situated. Goldberg aggressively tried 
to oppose Rosen’s project. * * * He made 
derogatory statements regarding the new 
venture and its chances of success and in 
other ways possibly to be described as un- 
ethical or unfair business tactics, sought to 


discourage the successful completion of 
Rosen’s plans. But with relation to the 
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charge of the conspiracy with the producing 
film companies this attitude of Goldberg 
seems really immaterial because no one of 
the film producing companies charged as 
conspirators with Goldberg had any connec- 
tion with or, so far as the evidence goes, 
any knowledge of these activities of Gold- 
berg. 


[Former Merchandising Continued | 


4. Rosen was successful in completing 
his venture and the operations of the new 
theatre called The Windsor began in No- 
vember, 1941. * * * At least two of the major 
“distributors, Columbia and United Artists, 
at once willingly sold their pictures to him 
but most of the remaining producing com- 
panies who had for many years past dealt 
with Goldberg as a customer and found 
their business relations satisfactory, did not 
consider it good business to give up an old 
and successfully tried customer for a new 
and unproved one. In so doing they acted 
independently and in no way collectively 
and the only motive actuating each of them 
separately was their ordinary business in- 
terests in exercising their lawful right to 
select their customers. No one of the pro- 
ducing companies which thus continued its 
previously established business relations 
with Goldberg had any financial interest in 
his corporations or any motivation with 
respect to his business other than their own 
respective business interests. Some of these 
companies were quite willing to sell their 
pictures to Rosen for a so-called second- 
neighborhood-run, that is, after the pictures 
had been first exhibited by Goldberg, but 
Rosen was in general not interested in pur- 
chasing them on that basis because he 
wished to conduct his business as a neighbor- 
hood-first-run theatre. After continuing for 
a year or two in selling first-run pictures to 
Rosen, United Artists decided to diwide their 
product between Goldberg and Rosen, but 
this was not satisfactory to the latter and 
his business relations with that producer 
were discontinued for some years, * * * 


[Effect of Paramount Decision] 


In February, 1947, the statutory three- 
judge court filed its opinion in the well- 
known case of United States v. Paramount 
Pictures et al., which had been pending long 
theretofore in the Southern District of New 
York. See 70 F. Supp. 353, and prior opinion 
in 66 F. Supp. 321. In that case under the 
particular facts the court among other things 
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said that the film producing companies in 
the case should be required to license their 
exhibition rights to the motion picture 
theatres on a basis of “competitive bidding” 
for various films. Pending the outcome of 
the appeal to the Supreme Court the decree 
in this respect at least was stayed. And as 
a result of the appeal, that feature of the 
decree was reversed by opinion filed in 
May, 1948, 334 U. S. 131. It is not sur- 
prising that the pendency of this important 
litigation created uncertainty and confusion 
with respect to the motion picture industry; 
and this is illustrated by some of the evi- 
dence in the instant cases. For a time it ap- 
peared that some of the major producers 
felt that they must discontinue their prior 
course of dealings with the theatres and 
substitute therefor competitive bidding from 
theatres with respect to each film, that is 
to say, invite bids from the several theatres 
on a competitive basis, instead of making 
contracts with the theatres for each film on 
the basis of a flat sum to be paid for ex- 
hibition rights for a certain period of time, 
or for a percentage of the gross receipts 
realized by the exhibitor from exhibiting 
the particular picture. A number of the 
producers in these cases instituted this 
change with the Walbrook and Windsor. 
However, after a substantial period of ex- 
perience with this new system, and especially 
after the reversal by the Supreme Court 
as to its requirement in the Paramount case, 
this competitive system was generally dis- 
continued as it was found inconvenient and 
unworkable in practice. * * * 


[No Conspiracy by Distributors] 


5. There is no evidence tending to show 
any conspiracy or concerted action by the 
distributors; that is, there is no “horizontal” 
conspiracy in these cases. To some extent 
it may be said that some of the distributors 
have much of the time acted similarly with 
‘respect to Rosen and Goldberg; but simi- 
larity of action under substantially like cir- 
cumstances affecting each distributor is not 
proof of conspiracy. This was discussed at 
some length in the Westway case, supra, 
and need not be repeated here. Nor do I 
find any “vertical” conspiracy, that is, un- 
lawful agreement between Goldberg and 
any one of the distributors. 


1 Other than the Paramount case, recent cases 
in the Supreme Court affecting the motion 
picture industry are United States v. Crescent 
Amusement Co., 325 U. S. 173 (1944); United 
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6. The evidence in this case does not show 
the existence of any of the features which 
were involved in some of the other cases 
affecting the motion picture industry.1 Thus 
there is in these cases no point what- 
ever with respect to “price fixing” nor was 
there “block booking”, nor was there any 
“affiliation” between any of the distributors 
and Goldberg’s companies. Nor was Gold- 
berg the owner or proprietor of any chain 
or circuit of theatres. * * * Nor is there 
any substantial evidence in these cases of 
an attempt on Goldberg's part to “engross” 
business, that is to say, buying more pictures 
than he could use for the purpose of pre- 
venting the Windsor from getting them. 
On the contrary, the evidence is to the 
effect that his theatres at times needed 
more pictures than they could procure. In 
short, the evidence is satisfactory that Gold- 
berg’s activities, persistent and aggressive 
as they at times appeared to be from his 
letters, were only in trying to the best of 
his ability to obtain a product sufficient for 
his theatres. * * * With respect to the 
distributors the affirmative evidence satis- 
factorily shows that they were dominated 
and affected in their relations with Gold- 
berg only by reason of ordinary business 
motives. Their judgment as to their best 
business interests seems to have been con- 
firmed by the fact shown in the defendants’ 
evidence that as to most of the distributors 
during the period of competitive bidding 
above mentioned when the two theatres 
were on a comparatively comparable basis, 
the Walbrook Theatre produced larger re- 
turns to the distributors than did the Windsor. 

* * * There is no direct evidence of any 
conspiracy here by anybody. Plaintiff’s case 
is based on the supposed force of particular 
items treated collectively. For the most 
part these relate to disconnected incidents 
consisting of a sentence here and there in 
letters written by Goldberg or orally related 
fragments of conversation between Rosen 
and local or district salesmen of some of 
the distributors. It would be tedious and 
prolix to discuss in detail each of these 
numerous items of evidence tendered by the 
plaintiff. They are represented by about 25 
exhibits, mostly Goldberg’s letters. * * * 
States v. Griffith, 334 U. S. 100 (1946); Schine 
Theatre, Inc., v. United States, 334 U. S. 110 


(1948), and Bigelow v. RKO Pictures, 327 U.S. 
251 (1946). 
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With one exception to be hereafter noted, 
they are, I think, inconsequential on the 
issue as to conspiracy in view of the per- 
spective of the cases as a whole. * * * 


[Agreements in Releases Considered] 


The only specific item of evidence that I 
think worthy of discussion in this connec- 
tion is the so-called agreement of July 3, 
1945, between Goldberg and each of the 
four distributors separately. The material 
facts with regard to this are set out in some 
detail in paragraph 20 of the findings of 
fact. In substance, however, the point as to 
this is simple. The Ambassador Theatre, 
owned by the Durkee interest and referred 
to in the Westway case in this court, was 
situated about a mile or two from the 
Walbrook Theatre. For some time prior to 
1945 it had been exhibiting pictures on a 
first-neighborhood-run but with clearance 
of seven days over the Walbrook. Goldberg 
complained about this to the distributors 
and threatened to sue them for damages for 
licensing their pictures to the Ambassador 
with this clearance over the Walbrook. He 
contended that the two theatres were not 
in a competitive area and therefore it was 
unfair to make the Walbrook in substance 
a second-run neighborhood house with re- 
spect to the Ambassador. To avoid litiga- 
tion each of the four distributors, including 
20th Century-Fox Films, agreed to discon- 
tinue this clearance in favor of the Am- 
bassador. Thereupon Goldberg executed 
separate releases of his claims for dam- 
ages to each of these four distributors. 
The terms of the release made no reference 
to the Windsor Theatre. When, in 1948 and 
after the Paramount case above referred to, 
Fox Films decided to change its sales policy 
with respect to the Walbrook and Windsor 
by dividing its feature pictures between 
them, Goldberg instituted suit in Wash- 
ington against Fox Films seeking an in- 
junction to prevent carrying out of the new 
sales policy and claiming that it would be 
contrary to the purpose and intent of the 


* The Westway case has also been considered 
in numerous other comparatively recent fed- 
eral decisions involving the motion picture in- 
dustry. I have not found that it has been 
disapproved. See United States v. Paramount 
Pictures, Inc., et al., D. CG. N. Y. 1947. 66. F. 


Supp. 323, at page 341; Mid-West Theatres 
Corp. v. Cooperative Theatres, D. C. Mich. 
1941, 43 F. Supp. 216, at page 221: Dipson 


Theatres v. Buffalo Theatres, D. C. N. Y. 1941, 
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release of claim for damages dated July 3, 
1945. Fox answered denying any such intent 
or purpose of the agreement. The Windsor 
Theatre intervened in the case on the ground 
that its interests were involved in the sought 
for injunction. Fox then filed a counter- 
claim seeking a declaratory judgment as to 
its right in licensing its films. In a pre- 
trial settlement of the issues by the trial 
judge it was stated that the Windsor Theatre 
adopted the position taken by the Fox Films. 
It now takes the contrary position. The 
evidence in these cases satisfactorily con- 
vinces me that there was not agreement 
between the four distributors, either collec- 
tively or individually with Goldberg except 
that which is plainly stated in the terms of 
the release and which had no relation to the 
Windsor Theatre. 
* Ok Ok 


* * * Without undertaking to review 


the Paramount case in greater detail, I think 
it is sufficient to say that I find nothing in 
the opinion in the case to sustain the plain- 
tiff’s position in the instant cases. The 
crucial question here is conspiracy vel non. 
To the extent that clearances are here in- 
volved at all, it is clear that they are certainly 
not less reasonable than in the Westway 
case. And in this connection it may be 
noted that on the point of clearances the 
opinion of the trial court in the Paramount 
case approved the holding in the Westway 
case and that view was not disapproved by 
the Supreme Court.” It is inferable that 
the discussion in the Paramount case with 
regard to what constituted reasonable clear- 
ances and the possible uncertainty of its 
application, caused the producing companies 
sued by the Windsor Theatre in Washing- 
ton, D. C., to change their selling policy 
as between the Walbrook and the Windsor 
Theatres. But I do not find or infer from 
this fact and from all the evidence in these 
cases that that change of policy showed 
that there was any conspiracy between the 
distrbutors and the Walbrook Theatre which 
had theretofore occurred. 


86 F. Supp. 716, at page 725; Goldman Theatre 
v. Loew’s, Inc., C. A. 3d. Cir. 1945, 150 F. 2d. 
738, at page 741; Ball v. Paramount Pictures, 
Inc., et al., C. A. 3d. Cir. 1948, 169 F. 2d. 317, 
at page 321. See also for principle involved as 
to reasonable clearances, the following very 
recently decided cases: Bordeanaro v. Para- 
mount Pictures, Inc., 2d. Cir. 176 F. 2d 594, 
596; Meiselman v. Paramount Pictures, Inc., 
DCs We DMNEICe 86. Suppi554! 
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[Alleged Conspiracy Through Common 
Manager} 


The final contention of the plaintiff is 
that even if the distributors were not co- 
conspirators, nevertheless there was a con- 
spiracy between the two defendant corporate 
theatres. This needs little discussion. Cor- 
porations can act only through their officers 
and agents and, of course, two corporations 
acting through two or more officers or 
agents may be guilty of a conspiracy. But 
it is elementary that there can be no con- 
spiracy unless there is a meeting of two or 
more minds. In this case there is no evi- 
dence that the activities of the two defendant 
corporations were directed or caused by 
any one other than Thomas Goldberg who 
was the president and chief executive of 
both corporations. While his wife owned 
the stock of both corporations with him 
jointly, there is no evidence that she had 
any active participation in the management 
of the theatres. Nor is there any evidence 
that other officers or agents of either corpo- 
ration had any conscious participation in 
Goldberg’s competitive activities. It there- 
fore needs no extented discussion or citation 
of authorities to show that there could have 
been no conspiracy of the two corporations 
on the evidence in this case. Nevertheless 
authorities quite precisely to that effect are 
to be found. 58 C. J. S. Monopolies, s. 21A 
at page 981; Unton Pacific Coal Co. v. United 
States eStineG@it 17306737, at spage’ 745; 
United States v. Santa Rita Store Co., 113 
P5620) 16 IN7oM. 3:"The' ‘cases ‘cited =by 
counsel for the plaintiff, General Motors 
Corp. v. United States, 121 F. 2d. 376, cert. 
den. 314 U. S. 618; Nash v. United States, 
229 U. S. 378, and American Medical Assn. 
v, Uniied States, 130 F. 2d 233, 317 U. S. 
519, are clearly distinguishable on the facts 
as in each case the corporations had two or 
more agents or Officers. 
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[Aggressive Business Distinguished from 
Monopolization] 


Plaintiff's contention that Goldberg’s 
aggressive competitive activities constituted 
monopoly or an attempt to monopolize 
business, seems to me fanciful on the evi- 
dence. It appears to be an effort to unduly 
magnify small and possibly unethical busi- 
ness competitive practices into an offense 
against the United States under the Sher- 
man Act (see the comment by Mr. Justice 
Holmes in the Nash case, supra, page 378). 
Goldberg had no buying power sufficient to 
enable him to restrain commerce or to make 
any appreciable attempt to monopolize trade 
in motion pictures. His activities were di- 
rected towards advancing only his own 
business interests in procuring sufficient 
pictures for his theatres. As counsel for the 
defendants has well pointed out, the sub- 
stance of this case is simply this. Two 
theatres directly across the street from each 
other were in active competition. Each 
distributor had to do business with one or 
the other on first availability of pictures in 
the zone. Some of the eight major dis- 
tributors preferred to do business with the 
plaintiff but the majority preferred to con- 
tinue their long previously satisfactory busi- 
ness with the defendants. In doing so they 
exercised what I understand still to be 
clearly their undoubted and important right 
to select customers. In doing so they were 
actuated only by the ordinary business 
motives of making more money from pictures 
from an established customer owning a 
large and more productive theatre. 


[Complaints Dismissed] 


For all these reasons I conclude that the 
complaint in both cases must be dismissed 
with costs. Counsel may submit the ap- 
propriate orders in due course. 


[162,722] Bristol-Myers Co. v. Federal Trade Commission. 
In the United States Court of Appeals for the Fourth Circuit. No, 6049. Decided 


November 9, 1950. 


On petition to review an order of the Federal Trade Commission. 


Federal Trade Commission Act 


Misleading Advertising—Results of National Surveys—Inference that Data Reflect 
Inquiry or Projection Into Whole Professional Class Instead of Only a Statistical Sample. 
—When a manufacturer publishes advertisements based upon a survey which reasonably 
inferred that careful inquiry among the members of the dental profession disclosed that a 
large majority of the dentists in this country not only used a specific tooth paste but 
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recommended it to their patients when only a statistical sample used the product, the 
Commission found that the information in the possession of the manufacturer was insuf- 
ficient to support its advertisements. Although an accurate estimate of public opinion or 
practice can be obtained by a sampling process or survey, the record is devoid of infor- 
mation on this subject and proof of the scientific principles underlying the practice are 
absent. 

See the Federal Trade Commission Act annotations, Vol. 2, {| 6125.238, 6620.150, 
6620.778, 6640.10. 

Evidence—Conflicts of Expert Testimony—Acceptance of Opinion in Absence of 
Controlled Experimentation with Product.—Where there is a choice of conflicting testi- 
mony as to use of the term “massage,” in advertisements for a tooth paste, opinion 
evidence based on the general medical and pharmacological knowledge of qualified experts 
has often been held to constitute substantial evidence, even if the experts have had no 
personal experience with the product. 


See the Federal Trade Commission Act annotations, Vol. 2, J 6630.13. 


FTC Findings of Fact—Appellate Review—Refusal To Inquire Into Accuracy of 
Evidence or Findings When Evidence Is Not Plainly Insufficient——Conflicts in testimony 
as to advertisements for tooth paste are resolved by the Commission and not the Court. 
The function of the Court is limited to determining whether upon a review of the whole 
record it appears that the Commission’s findings are supported by substantial evidence. 
The weight to be given to the facts proved and the inferences to be drawn from them are 
for the Commission to determine, not the Courts. 


See the Federal Trade Commission Act annotations, Vol. 2, § 6125.442, 6125.462. 


For petitioner: Gilbert H. Weil and T. Justin Moore (Isaac W. Digges, John W. 
Riely, and Hunton, Williams, Anderson Gay & Moore on brief). 


For respondent: Donovan Divet, Special Attorney (W. T. Kelley, General Counsel, 
James W. Cassedy, Associate General Counsel, and A. B. Hobbes, Attorney, Federal 


Trade Commission, on brief). 


Affirming a Federal Trade Commission cease and desist order in Dkt. 4861. 
Before PARKER, SoPER, and Dosig, Circuit Judges. 


[Prohibitive Provisions of Order 
Set Forth] 


Soper, Circuit Judge: This case arises 
upon the petition of Bristol-Myers Com- 
pany, a Delaware corporation, engaged in 
the manufacture and sale of Ipana tooth 
paste, to review and set aside a cease and 
desist order entered against it by the Fed- 


eral Trade Commission pursuant to find- 
ings that in advertising the product it had 
engaged in unfair and deceptive acts or 
practices in violation of Sections 5 and 12 
of the Federal Trade Commission Act, 15 
U.S. C. A. §§ 45 and 52. The prohibitive 
provisions of the order, which are set out in 
full in the margin,* forbid advertisements 


* The order under review requires the peti- 
tioner to cease and desist from: 

“1. Disseminating, or causing to be dissemi- 
nated, by means of the United States mails, 
or by any other means in commerce, as ‘com- 
merce’ is defined in the Federal Trade Commis- 
sion Act, any advertisement which represents, 
directly or by implication— 

(a) That twice as many dentists in the 
United States personally use Ipana tooth paste 
as any other dentifrice, or that any greater 
proportion or number of dentists use said 
product than is the fact; 

(b) That more dentists in the United States 
recommend Ipana tooth paste for use by their 
patients than any other two dentifrices com- 
bined, or that more dentists recommend said 
product than is the fact; 

(c) That use of Ipana tooth paste with 
massage will prevent ‘Pink Tooth Brush’ or 
aid in the treatment of its causes; 


{| 62,722 


(d) That Ipana tooth paste has any signifi- 
cant therapeutic value in the treatment of 
mouth, tooth or gum diseases; 

(e) That modern or current diets, or soft well 
cooked foods, do not give the gums the exercise 
and stimulation they need, or that such diets 
or foods make the gums susceptible to trouble; 

(f) That massage with Ipana tooth paste 
stimulates circulation in the gums, imparts 
firmness or health to the gums, or prevents 
gum trouble. 

2. Disseminating, or causing to be dissemi- 
nated, any advertisement, by any means, for 
the purpose of inducing, or which is likely to 
induce, directly or indirectly, the purchase in 
commerce, as ‘commerce’ is defined in the Fed- 
eral Trade Commission Act, of said product, 
which advertisement contains any of the repre- 
sentations prohibited in paragraph 1 hereof.’’ 
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which fall into two main categories: (1) 
advertisements that claim that twice as many 
dentists in the United States personally use 
Ipana as any other dentifrice; and that 
more dentists recommend Ipana for their 
patients than any other two dentifrices com- 
bined; (Sections 1 (a) and 1 (b) of the 
Order); and (2) advertisements which claim 
that Ipana possesses therapeutic and pro- 
phylactic qualities in that when used with 
massage it stimulates circulation and im- 
parts health to the gums and prevents “Pink 
Tooth Brush” and aids in the treatment of 
its causes. (Sections 1 (c), 1 (d), 1 (e) and 
1 (f) of the order). 


[Nature of Advertisements] 


The Commission issued a complaint against 
the corporation and found upon substantial 
evidence that the corporation had repre- 
sented in advertisements in the first cate- 
gory (1) that according to a national survey 
conducted in 1940 among thousands of den- 
tists twice as many dentists personally use 
Ipana tooth paste as any other dentifrice; 
and (2) that more dentists recommend 
Ipana for their patients’ daily use than the 
next two dentifrices combined. These ad- 
vertisements were based upon the answers 
to a questionnaire sent by the corporation 
in 1940 to each of 10,000 dentists out of 
66,000 in the United States picked at random 
from the subscribers to two dental maga- 
zines. The questionnaires asked the follow- 
ing questions: (1) What dentifrice do you 
personally use most often?, and (2) What 
dentifrice do you most often recommend to 
your patients? In reply 1983 questionnaires 
were received which contained 2467 replies 
to the first and 2364 replies to the second 
question. The replies exceeded the question- 
naires in number because some dentists 
named more than one product in their 
answers. Of the 2467 replies to the first 
question 621 dentists replied that they used 
Ipana most often, whereas the four nearest 
competing products were preferred by 258, 
189, 144 and 128 dentists respectively. In 
answer to the second question 461 dentists 
indicated that they most often recommended 
Ipana to their patients while the four near- 
est competing products were preferred by 
195, 125, 106 and 94 dentists respectively. 
Of the 461 dentists who recommended Ipana 
to their patients 413 used it themselves and 
48 did not use it. Other surveys conducted 
in 1941 and 1944 revealed substantially 
similar situations. 
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[Professional Recommendation] 


Based upon the results of the survey, the 
corporation published advertisements from 
which the casual reader would reasonably 
infer that careful inquiry amongst the members 
of the dentist profession had disclosed that 
a large majority of the dentists in this country 
not only used Ipana themselves but recom- 
mended it to their patients. Typical of these 
advertisements were the following: 


“Do you know that the 1940 National 
survey recently conducted among thousands 
of dentists revealed the following remark- 
able fact—Twice as many dentists personally 
use Ipana Tooth Paste as any other denti- 
frice preparation. 

“Dentists choose Ipana for Personal use 
2 to 1 over any other dentifrice. 


“* * * Tn a recent nationwide survey, 
more dentists said they recommended Ipana 
for their patients’ daily use than the next 
two dentifrices combined. Which should 
help convince you * * * that for healthier 
gums, brighter teeth and a more attractive 
smile, you should begin now to massage with 
Ipana Tooth Paste. 


“That is why so many dentists recom- 
mend massage with Ipana. 


“So many dentists suggest the helpful 
stimulation of Ipana and massage.” 


[Insufficient Information To Support 
Advertisements | 


We are of the opinion that these sweeping 
statements were not justified by the answers 
to the questionnaire and that in conse- 
quence, as the Board found, the advertise- 
ments were misleading and likely to deceive 
the general public. Certainly the average 
reader would not infer that the positive 
proof in the hands of the advertiser dis- 
closed the personal preference of only 621 
dentists and the customary recommendation 
of tooth paste to patients by only 461 den- 
tists out of the 66,000 dentists in the United 
States, or that less than 20 per cent. of 
those who had been questioned had taken 
the trouble to reply, so that the use and 
practice of the remaining 80 per cent. were 
unknown. It may well be that an accurate 
estimate of public opinion or practice can 
be a sampling process or survey, but the 
record is devoid of information on this 
subject and in the absence of the proof of 
the scientific principles, if any, which underlie 
the practice, we must rely upon the im- 
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pression which the advertisements would 
be likely to make upon the mind of a man 
of ordinary intelligence. This is not to ex- 
press the opinion that all advertisements 
based upon surveys must be barred, but 
merely that the information in the posses- 
sion of the manufacturer in this case was 
insufficient to support its advertisements, 
and hence that the action taken by the 
Commission in this respect was within its 
authority. 


[Meaning of Term “Massage” 


The remaining parts of the order were 
passed in respect to advertisernents which 
represented to the public that the modern 
American diet consists of such soft well 
cooked foods that the gums do not get the 
exercise and stimulation which they need, 
and that massage with Ipana will provide 
such exercise and stimulation, and will make 
the gums firm and healthy, guard against 
Pink Tooth Brush, a bleeding of the gums 
sometimes due to disease, and prevent gum 
trouble generally.* Section 1 (c) to 1 (f) 
of the order were designed to prevent the 
dissemination of these statements. The order 
was based upon findings of the Commission 
that the preponderant weight of qualified 
dental opinion establishes the following facts: 
It is immaterial to the health of the gums 
whether the diet of a person is soft or 
coarse, and the modern American diet pro- 
vides sufficient gum stimulation. The term 
“massage”, as used by dentists, means a 
careful downward stroking or squeezing 
pressure applied to a quarter inch of the 
gum margin and teeth. The term “massage”, 
as used in the manufacturer’s advertise- 
ments, means to the general public a hori- 
zontal, vertical brush, or a similar rubbing 
with the finger. Such uninstructed massage 


* Typical of these advertisements were the 
following: 

“Guard against ‘Pink Tooth Brush’ with the 
help of Ipana and Massage—It may not mean 
serious trouble, but find out. More than likely 
it is a warning of neglected gums, soft, flabby, 
underworked. And like thousands of dentists 
your dentist may suggest ‘the healthful stimu- 
lation of Ipana massage.’ 

“That is why the daily use of Ipana and 
Massage—to help guard against ‘Pink Tooth 
Brush.’ 

“*& * * foods we eat nowadays do not give 
our gums the work they need to keep them 
firm and healthy—so they often become soft 
and susceptible to trouble. That’s why so many 
dentists suggest massage with Ipana Toothpaste. 

“That’s why so many dentists say—Give your 
gums the healthful stimulation of Ipana Tooth- 
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either with or without Ipana or any other 
tooth paste does not stimulate circulation 
in the gums, impart firmness thereto, or 
prevent gum trouble in general or pink tooth 
brush in particular. Even carefully instructed 
and properly performed massage is not needed 
in a mouth free from disease, and a layman 
is unable to ascertain whether or not he is 
in need of massage. Ipana tooth paste is a 
cleansing agent only, without therapeutic 
value, and possesses prophylactic value only 
insofar as it cleanses. 


[Expert Testimony | 


The manufacturer contends that these 
findings are not supported by substantial 
evidence insofar as they state that the use 
of Ipana in connection with massage has no 
beneficial effect. The testimony in support 
of the findings was given by four expert 
dentists who were distinguished in their 
profession and had published numerous articles 
in leading dental and medical journals. Two 
of them had published textbooks on dentistry. 
In opposition the petitioner produced one 
witness who had been educated in medicine, 
had been a medical director in industry and 
in the army, and was employed by the peti- 
tioner at the time of the trial. His testimony 
differed in material points from that of the 
Commission’s expert. 


[Substantial Evidence by Qualified 
Experts| 


It is not denied that the testimony of the 
Commission’s experts supported its findings, 
but it is contended that it did not constitute 
substantial evidence within the meaning of 
Section 5 (c) of the Federal Trade Com- 
mission Act, 15 U. S. C. A. §45 (c), and 
Section 10 (e) of the Administrative Pro- 
cedure Act, 5 U. S. C. A. § 1009 (e), be- 


paste—and massage * * * it gives your gums 
the kind of stimulation they need to help guard 
against gum troubles. 

‘x * * but when used with massage Ipana 
helps to give our gums the exercise and stimu- 
lation they fail to get from the soft, creamy 
foods we eat—a stimulation they need to help 
guard against gum troubles. 

“For when you massage with Ipana you can 
actually feel its stimulating effect upon your 
gum tissues as lazy gums start to waken and 
circulation speeds up. And that helps bring 
greater health to your gums and consequently 
more radiance to your smile. 

“You'll notice an invigorating ‘tang’—exclu- 
sive with Ipana and massage. That tells you 
circulation is speeding up within the gums— 
helping gums to gain new firmness and new 
strength.’’ 
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cause each of the witnesses based his opinion 
upon his clinical experience without ex- 
perimenting with Ipana, and without making 
scientifically controlled experiments which 
the witness admitted were necessary for the 
acquisition of positive knowledge as dis- 
tinguished from opinion. The witnesses, 
however, were in possession of the formula 
of Ipana which contained familiar ingredi- 
ents concerning which they were competent 
to testify; and, in saying that their opinions 
were not based on scientifically controlled 
experiments, they did not take the position 
that their opinions, based upon general 
clinical experience, were valueless. It does 
not appear in this case that either the 
producer of the goods or any one else has 
made a technically precise or exhaustive 
scientific investigation. The Commission 
based its findings upon the opinions of per- 
sons qualified in the field in much the 
same manner as the manufacturer purports 
to have acted in describing the beneficial 
qualities of his product to the public. In 
our opinion the Commission was justified 
in giving preference to the testimony of the 
experts who supported the allegations of 
the complaint and who, so far as the evi- 
dence shows, were the persons best qualified 
in the field to form a trustworthy judgment 
upon the matters under investigation. Opinion 
evidence based on the general medical and 
pharmacological knowledge of qualified experts 


Court Decisions 
Tann, et al. v. Standard Oil Co., et al. 


64,111 


has often been held to constitute substantial 
evidence, even if the experts have had no 
personal experience with the product. Good- 
Qin Vio OLGite 2a bee2d 200 20a te 
W. B. Caldwell, Inc. v. F. T. C., 7 Cir., 111 
F, 2d 889, 891; and this has been done even 
where witnesses who had personally ob- 
served the effects of the product testified to 
the contrary. Justin Haynes & Co. v. F. T.C., 
2 Cir., 105 F. 2d 988, 989; Neff v. F. T. C., 4 
Cir., 117 F. 2d 495, 497; J. E. Todd, Inc. v. 
TE EO, Onl, ID Cop, WAS A AG ISSe eolere. aU. 
Fulton (Goo. Ravi G., Oi, 130) Be 2daso, 
86:Vch, Kadder.O1l| Cow. Po GS 7aG@ire 117 
F. 2d 892, 899, where the evidence was 
found to be so speculative and uncertain 
that findings of the Commission were set 
aside. Conflicts in testimony are to be re- 
solved by the Commission and not by us 
whose function is limited to determining 
whether upon a review of the whole record 
it appears that the Commission’s findings 
are supported by substantial evidence. The 
weight to be given to the facts proved and 
the inferences to be drawn from them are 


for the Commission to determine, not the 


courts. Corn Products Refining Co.v.F.T.C., 
S24 S120), 39: 


[Order Affirmed] 


A judgment affirming the Commission’s 
order will be issued. 


Affirmed. 


[62,723] Harry Tann and Ray Tann, doing business as Harry and Ray Tann Filling 


Station v. Standard Oil Co., et al. 


In the District Court of the United States for the Northern District of Illinois, East- 
ern Division. Civil Action No. 50 C 1096. November 3, 1950. 


Sherman Antitrust Act 


Preliminary Injunctions — Reasons for Denial— Contradictory Affidavits Leaving 
Questions of Fact Unresolved.—A temporary injunction should be denied where the parties 
are in serious dispute on questions of material fact. When, upon a charge of conspiracy 
and interference, the answers of the defendants deny all the important allegations of the 
complaint and the affidavits of the plaintiff in support of the motion for temporary injunc- 
tion are contradicted by counter-affidavits of the defendants, there are such substantial 
questions of fact remaining for disposition at a full and final hearing that the request for 
temporary injunction is denied. 


See the Sherman Act annotations, Vol. 1, J 1650.275. 
For the plaintiffs: Von Allan Carlisle, Chicago, Illinois. 
For the defendants: Adamoski & Sallemi, Chicago, Illinois. 


Findings of Fact and Conclusions of Law 


Watter J. LaBuy, D. J.: [Jn full text ex- 
cept for omissions indicated by asterisks] * * * 
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[Conspiracy Alleged] 
2. Plaintiffs filed the instant suit in this 
Court on August 1, 1950 against fourteen 
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corporate defendants, claiming that such de- 
fendants have interfered and conspired to 
interfere with the plaintiffs’ supply of gaso- 
line and the price at which plaintiffs sell 
gasoline. Jurisdiction of this case is sought 
to be involved under the provisions of the 
Sherman and Clayton Acts. 

3. Plaintiffs’ motion for temporary in- 
junction seeks to restrain the conspiracy al- 
leged. In support of plaintiffs’ application 
for such temporary injunction, plaintiffs have 
filed two affidavits of Harry Tann, three 
affidavits of Lester J. Trudell, and one affi- 
davit each of Fabian Brudnicki and of Stan- 
ley Brudnicki. Plaintiffs submitted no other 
proof in support of their motion for tem- 
porary injunction. 


[A fidavits Contradicted] 


4. At the time of the hearing of this cause 
on September 11, 1950, answers had been 
filed by eleven of the fourteen defendants 
denying the charges of interference and 
conspiracy made against them by the com- 
plaint. * * * The affidavits of the respective 
defendants deny the charges of interference 
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and conspiracy and directly contradict all 
evidentiary matters alleged in the complaint 
and stated in the affidavits filed in support 
of plaintiffs’ motion for temporary injunc> 
tion. 

* x 

[6. Stricken by court. ] 

7 The affidavits of plaintiffs and counter- 
affidavits of defendants create controversial 
issues of fact which can only be determined 
on the final hearing of the case. 


[Conclusions of Law] 
[1. Stricken by court.] 


[Question of Fact to Be Resolved] 


2. A temporary injunction should be de- 
nied where the parties are in serious dispute 
on questions of material fact. The affidavits 
and counter-affidavits of the respective parties 
in this case .raise serious conflicting ques- 
tions of material fact which can only be re- 
solved after a consideration of all the issues 
upon a full and final hearing. 

* Ok Ox 


[62,724] United States v. Minnesota Mining and Manufacturing Co., Behr-Manning 
Corp., The Carborundum Co., Armour and Co., Durex Abrasives Corp., and The Durex 


Corp. 


In the United States District Court for the District of Massachusetts. Civil Action 


No. 8119. File November 6, 1950. 


Sherman Antitrust Act 


Sandpaper and Coated Abrasives—Consent Decree—Compulsory Patent Licensing. 
—In a consent decree, companies engaged in the patenting, manufacturing, and sale of 
sandpaper and other non-rigid coated abrasives are required to terminate present patent 
license and cross-licensing agreements, issue patent licenses to all proper applicants upon 
non-exclusive and reasonable-royalty basis, and furnish technical manuals and information 
upon a non-discriminatory basis; the companies are prohibited from making or carrying 
out any agreement for the fixing of prices or the limiting of production, and from dispos- 
ing of or acquiring any patent licenses except on a non-exclusive basis. 


See the Sherman Act annotations, Vol. 1, { 1220.151, 1220.192, 1270.151, 1270.201, 1590. 


For the plaintiff: Wm. Amory Underhill, Acting Assistant Attorney General; Marcus 
A. Hollabaugh, Gerald J. McCarthy, and Sigmund Timberg, Special Assistants to the 
Attorney General; George Garrity, United States Attorney; George W. Wise, Edwin H. 
Pewett, Harold D. Cohen, and John T. Kelly, Attorneys. 


For the defendants: Charles M. Price, John L. Connelly, and Robert C. Keck, for 
Minnesota Mining and Mfg. Co.; George Link, Jr., for Behr-Manning Corp.; H. Struve 
Hensel, William S. Gaud, Jr., and Edgar C. Morrison, for The Carborundum Co.; George 
E. Leonard, Jr., for Armour and Co. 


pee opinion on other counts, see decision of District Court, 92 Fed. Supp. 947, reported 
at {| 62,687. 
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Final Judgment as to Count One 


WyzaNskI, D. J.: [In full text, except for 
schedule of patents, not included herein] The 
plaintiff, United States of America, having 
filed its amended complaint herein on July 
5, 1949; the defendants having appeared and 
filed their separate answers to Count One 
of the amended complaint denying any vio- 
lation of law; Count Two of the amended 
complaint having been tried and final judg- 
ment having been entered thereon on Sep- 
tember 13, 1950; and the plaintiff and said 
defendants, by their respective attorneys 
herein, having severally consented to the 
entry of this Final Judgment as to Count 
One without trial or adjudication of any 
issue of fact or law herein, and without ad- 
mission by any party in respect of any such 
issue, 

Now, THEREFORE, before any testimony or 
evidence has been taken herein, and with- 
out trial or adjudication of any issue of fact 
or law herein, and upon consent as afore- 
said of all of the parties hereto, 

It Is HeREBy ORDERED, ADJUDGED AND DE- 
CREED as to Count One of the amended com- 
plaint as follows: 


I 
[Jurisdiction] 


This Court has jurisdiction of the subject 
matter hereof and of all parties hereto. 
Count One of the amended complaint states 
a cause of action against the defendants un- 
der Sections 1 and 2 of the Act of Congress 
of July 2, 1890, entitled “An Act to Protect 
Trade and Commerce Against Unlawful Re- 
straints and Monopolies,” as amended. 


II 
[Definitions] 

For purposes of this judgment, 

A. “Minnesota” means the defendant Minne- 
sota Mining and Manufacturing Company, a 
corporation organized and existing under 
the laws of the State of Delaware; 

B. ‘“Behr-Manning” means the defendant 
Behr-Manning Corporation, a corporation 
organized and existing under the laws of 
the State of Massachusetts; 

C. “Carborundum” means the defendant 
The Carborundum Company, a corporation 
organized and existing under the laws of 
the State of Delaware; 

D. “Armour” means the defendant Armour 
and Company, a corporation organized and 


Trade Regulation Reports 


Court Decisions 
U.S. v. Minnesota Mining and Mfg. Co., et al. 


64,113 


existing under the laws of the State of Illi- 
nois; 

KE. “Defendants” means Minnesota, Behr- 
Manning, Carborundum and Armour; 


F. “Coated Abrasive Products” means 
any non-rigid abrasive or polishing article 
which comprises a flexible sheet or sheet- 
like backing to one or both surfaces of which 
there is attached by an adhesive a coating 
of one or more layers of abrasive or polish- 
ing grain, including rigid or non-rigid abrad- 
ing or polishing articles made therefrom to 
be used for abrading or polishing purposes; 


G. “Defined Patents” means United States 
letters patent, patent applications and rights 
under letters patent, as follows: 


(1) all letters patent, rights under let- 
ters patent, and applications for letters 
patent, now owned or controlled by any 
of the defendants, and all letters patent 
which may issue on or result from said 
applications, 

(2) all letters patent, rights under let- 
ters patent, and applications for letters 
patent, issued to, acquired, or filed by, 
any of the defendants during the five 
years following the date. of the entry of 
this judgment, and all letters patent which 
may issue on or result from said appli- 
cations, 

(3) all divisions, continuances (reissues, 
or extensions of the patents and applica- 
tions described above in clauses (1) and 
(2), 

relating to Coated Abrasive Products and 
any method, material, equipment or process 
involved in the production or manufacture 
of Coated Abrasive Products. 


Iil 
[Applicability] 

The provisions of this judgment appli- 
cable to any defendant shall apply to such 
defendant, its successors, subsidiaries, as- 
signs, officers, directors, agents, employees 
and all other persons acting or claiming to 
act under, through or for such defendant. 


IV 
[License Agreements Terminated] 

Each of the patent license and cross li- 
cense agreements relating in whole or in 
part to Coated Abrasive Products or any 
method, material, equipment or process in- 
volved in the production or manufacture of 
Coated Abrasive Products, to which any of 
the defendants is presently a party as li- 
censor, including, but without limitation, the 
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following agreements, is hereby terminated 
and canceled in its entirety; and each of the 
defendants is hereby enjoined and restrained 
from the further performance or enforce- 
ment of any of said agreements, or from 
entering into, adopting, adhering to, or fur- 
thering any agreement, arrangement, or 
course of conduct for the purpose or with 
the effect of maintaining, reviving or rein- 
stating any of said agreements: 


A. the Patent License Agreements Re- 
lating to Waterproof Sandpaper, dated as 
of June 1, 1949, between Minnesota, as li- 
censor, and Armour, Behr-Manning, and 
Carborundum, as licensees, respectively; 


B. the Patent License Agreements Re- 
lating to Electro-coated Sandpaper between 
Behr-Mannning, as licensor, and 


(1) Minnesota, as licensee, dated Sep- 
tember 19, 1932, 

(2) Armour, as licensee, dated October 
13, 1932, and 

(3) Carborundum, as licensee, dated 


January 11, 1933, each as amended by 
letter dated May 19, 1948; 


C. the licenses granted by the Spraying 
Agreement dated December 6, 1935 between 
Armour, Behr-Manning, Carborundum and 
Minnesota; 


D. the licenses granted by the Mechan- 
ical Orienting Agreement dated March 6, 
1936 between Armour, Behr-Manning, Car- 
borundum and Minnesota; 


E. the Cross License Agreements dated 
as of March 17, 1943, as modified as of 
October 1, 1945, by and between Minnesota 
and Armour, Minnesota and Behr-Manning 
and Minnesota and Carborundum, Armour and 
Behr-Manning, Armour and Carborundum, and 
Behr-Manning and Carborundum respectively ; 


F. the license agreements entered into by 
the defendants pursuant to said Cross Li- 
cense Agreements, as follows: 


(1) the Adhesive Treatment License 
Agreements between Behr-Manning, as 
licensor, and 


(a) Armour and Minnesota, as licensees, 
respectively, dated January 1, 1944, 

(b) Carborundum, as licensee, dated 
May 1, 1945, 

(c) Midwest Abrasive Company, as li- 

censee, dated September 12, 1946; 


(2) the license agreements under United 
States Letters Patent No. 2,358.724, dated 
as of January 1, 1945, between Behr- 
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Manning, as licensor, and Armour, Car- 
borundum and Minnesota, as licensees, 
respectively; 

(3) the license agreements under United 
States Letters Patent No. 2,286,208, be- 
tween Carborundum, as licensor, and 


(a) Minnesota, as licensee, dated Au- 
gust 1, 1949, 

(b) Armour, as licensee, dated Febru- 
ary 1, 1950, and 

(c) Behr-Manning, as licensee, dated 
August 1, 1949, 


(4) the license agreements under United 
States Letters Patent No. 2,430,099 be- 
tween Carborundum, as licensor, and 


(a) Minnesota, as licensee, dated No- 
vember 1, 1948, 

(b) Armour, as licensee, dated March 
23, 1950, 

(c) Behr-Manning, as licensee, dated 
November 1, 1948; and 

(d) Mid-West Abrasive Company, as 
licensee, dated March 24, 1950; 


(5) the license agreements under United 
States Letters Patent No. 2,391,731 be- 
tween Minnesota, as licensor, and 


(a) Carborundum, as licensee, dated 
August 1, 1946, and 

(b) Behr-Manning, as licensee, dated 
September 1, 1948, and 


(6) the license agreements under United 
States Letters Patent Nos. 2,184,896, 
2,302,711 and 2,333,035, dated as of Octo- 
ber 1, 1945, between Behr-Manning, as 
licensor, and Armour and Carborundum, 
as licensees, respectively. 


V 
[Mandatory Licensing], 


Each defendant is hereby ordered and 
directed: 


A. In so far as it now has or may ac- 
quire the power or authority to do so, to 
issue to any applicant (including any other 
defendant) making written request therefor 
a non-exclusive and unrestricted license or 
sublicense to make, use and vend Coated 
Abrasive Products under any, some or all 
of the Defined Patents, including those pres- 
ently owned or controlled by defendants as 
listed in Schedule “A” attached hereto [not 
reproduced], without any condition or re- 
striction whatsoever, except that: 

(1) a reasonable and non-discriminatory 
royalty may be charged and collected; 


(2) reasonable provision may be made 
for periodic inspection of the books and 
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records of the licensee by an independent 
auditor who may report to the defendant 
licensor only the amount of the royalty 
due and payable and no other informa- 
tion; 

(3) the license may be non-transferable; 

(4) reasonable provision may be made 
for cancellation of the license upon fail- 
ure of the licensee to pay the royalties or 
to permit the inspection of its books and 
records as provided in Paragraph A of 
this Section V; 

(5) the license must provide that the 
licensee may cancel the license at any 
time by giving thirty (30) days’ notice in 
writing to the licensor. 


B. Within thirty (30) days after the date 
of application, issuance or acquisition of any 
of the Defined Patents, to advise this Court 
and the Attorney General, in writing, of the 
number and date of such application, issu- 
ance or acquisition. 


C. Upon any application for a license in 
accordance with the provisions of Para- 
graph A of this Section V, the defendant 
to whom such application is made shall ad- 
vise the applicant of the royalty it deems 
reasonable for the Defined Patent or Pat- 
ents to which the application pertains. If 
the defendant and the applicant are unable 
to agree upon what constitutes a reasonable 
royalty, the defendant may apply to this 
Court for a determination of a reasonable 
royalty, giving notice thereof to the appli- 
cant and the Attorney General, and shall 
make such application forthwith upon re- 
quest of the applicant. In any such proceed- 
ing the burden of proof shall be upon the 
defendant to whom application is made to 
establish, by a fair preponderance of evi- 
dence, a reasonable royalty, and the Attor- 
ney General shall have the right to be heard 
thereon. Pending the completion of any 
such court proceeding, the applicant shall 
have the right to make, use and vend under 
the Defined Patent or Patents to which its 
application pertains, without the payment 
of royalty or other compensation, but sub- 
ject to the following provisions: Such de- 
fendant may, with notice to the Attorney 
General, apply to the Court to fix an interim 
royalty rate pending final determination of 
what constitutes a reasonable royalty. If 
the Court fixes such interim royalty rate, 
a license shall then issue providing for the 
periodic payment of royalties at such in- 
terim rate from the date of the making of 
such application by the applicant ; and whether 
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or not such interim rate is fixed, any final. 
order may provide for such readjustments 
including retroactive or diminished royal- 
ties as the Court may order after final 
determination of a reasonable and non-dis- 
criminatory royalty. 


D. Each license granted pursuant to this 
Section V shall provide that the licensee 
may at any time, without revoking or sur- 
rendering its license, dispute the validity, 
scope or enforceability of any of the pat- 
ents under which the license is granted, and 
this judgment shall not be construed as 
importing any validity or value to any of 
such patents. 


VI 
[Acquisition and Disposition of Patents] 


Each defendant is hereby enjoined and 
restrained from: 


A. Making any disposition of any of the 
Defined Patents which deprives it of the 
power or authority to issue licenses or sub- 
licenses required by Paragraph A of Section 
V unless it sells, transfers or assigns such 
Defined Patents and requires, as a condi- 
tion of such sale, transfer or assignment 
that the purchaser, transferee, or assignee 
thereof shall observe the provisions of Sec- 
tion V of this judgment with respect to the 
Defined Patents so acquired and the pur- 
chaser, transferee or assignee shall file with 
this Court, prior to the consummation of 
said transaction, an undertaking to be bound 
by the provisions of Section V of this judg- 
ment with respect to the Defined Patents 
so acquired. 

B. Acquiring any license, sublicense, grant 
of immunity or similar right under any De- 
fined Patent to make, use and vend Coated 
Abrasive Products, unless such license, sub- 
license, grant of immunity or similar right 
is non-exclusive and contains a provision 
that throughout its life the licensor will 
make available an equivalent license, sub- 
license, grant of immunity or similar right 
to any third person requesting the same, 
on terms and conditions at least as favor- 
able as those accorded to said defendant. 


VII 
[Technical Assistance] 


Each defendant is hereby ordered and di- 
rected, on written request, to furnish to any 
licensee at the time of granting a license 
under Paragraph A of Section V of this 
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judgment, upon payment of a purely nom- 
inal charge therefor, a written manual or 
manuals describing all the methods, proc- 
esses, materials and equipment then cur- 
rently used by it in commercial production 
or manufacture under the Defined Patents 
under which such applicant is licensed. Any 
such manual or manuals so furnished to a 
licensee shall be made available to all prior 
licensees under the same Defined Patents, 
excepting the other defendants herein. In 
the event any such licensee shall find the 
information set forth in any such manual 
inadequate to enable successful utilization 
by that licensee of any of the methods, proc- 
esses, materials or equipment described 
therein, and such licensee shall so inform 
in writing the defendant concerned, then 
such defendant is ordered and directed to 
furnish promptly, at the actual cost thereof 
to the defendant, such additional written 
information or technical assistance as shall 
be reasonably necessary to the successful 
utilization thereof. And such additional 
written information shall be made available 
to all other licensees under the same De- 
fined Patents, excepting the other defend- 
ants herein. 


VIII 
[Discrimination Prohibited] 


Subject to the provisions of Section VII 
of this judgment, each defendant is hereby 
enjoined and restrained from furnishing to 
any other defendant technical information 
relating to the production or manufacture 
of Coated Abrasive Products or methods, 
equipment, materials and processes to be 
used in the manufacture thereof, unless it 
furnishes such technical information to any 
other manufacturer of Coated Abrasive 
Products upon reasonable and non-discrim- 
inatory terms and conditions. 


IX 
[Prolibited Agreements], 


Each defendant is hereby enjoined and 
restrained from entering into, adhering to, 
maintaining or furthering any combination, 
conspiracy, contract, agreement, understand- 
ing, plan or program, directly or indirectly, 
with any other manufacturer of Coated 
Abrasive Products: 

A. To fix, maintain, stabilize, determine 
or adhere to prices, discounts, customer 
classifications or other terms or conditions 
for the sale of Coated Abrasive Products; 
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B. To limit, restrict, prevent or restrain 
any manufacturer of Coated Abrasive Prod- 
ucts from making or selling any kinds, types, 
sizes, styles, or grades of Coated Abrasive 
Products, or from manufacturing or pro- 
ducing any Coated Abrasive Products ac- 
cording to any standards or specifications. 


x 
[Limitations of Decree] 


Nothing contained herein shall be deemed 
to adjudicate, determine, or affect the legal- 
ity or illegality of any agreement involving 
relationships solely between: 


A. A defendant and its subsidiaries; 


B. A defendant or its subsidiaries and its 
parent; 


C. Subsidiaries of any defendant and their 
subsidiaries. 


XI 
[Compliance Requirements] 


For the purpose of securing compliance 
with this judgment and for no other pur- 
pose, duly authorized representatives of the 
Department of Justice shall, upon written 
request of the Attorney General, or an As- 
sistant Attorney General, and on reasonable 
notice to any defendant, made to its prin- 
cipal office, be permitted subject to any legally 
recognized privilege, (1) access during the 
office hours of said defendant to ail books, 
ledgers, accounts, correspondence, memo- 
randa, and other records and documents in 
the possession or under the control of said 
defendant relating to any matters contained 
in this judgment, and (2) subject to the rea- 
sonable convenience of said defendant and 
without restraint or interference from it 
to interview officers or employees of said 
defendant, who may have counsel present, re- 
garding any such matters, and (3) upon re- 
quest the defendant shall submit such reports 
in writing to the Department of Justice with 
respect to matters contained in this judg- 
ment as may from time to time be necessary 
to the enforcement of this judgment. No 
information obtained by the means provided 
in this Section XI shall be divulged by any 
representative of the Department of Justice 
to any person other than a duly authorized 
representative of such Department, except 
in the course of legal proceedings to which 
the United States is a party for the purpose 
of securing compliance with this judgment 
or as otherwise required by law. 


Copyright 1950, Commerce Clearing House, Inc. 
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XII 
[Jurisdiction Retained] 
_Jurisdiction is retained for the purpose 
of enabling any of the parties to this judg- 


ment to apply to this Court at any time for 
such further orders and directions as may 
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be necessary or appropriate for the con- 
struction or carrying out of this judgment 
or for the modification or termination of 
any of the provisions thereof, and for the 
purpose of the enforcement of compliance 
therewith and the punishment of violations 
thereof. 


[62,725] United States v. The Greater Pittsburgh Linen Supply Ass’n, American 
Coat, Apron & Towel Corp., Clean Linen Service, Inc., Duquesne Towel & Supply Corp., 
Eagle Coat and Apron Supply, The Model Coat and Apron Supply Co., The Penn-Ohio 
Coat, Apron and Towel Supply Co., White Linen Supply Co., Joseph A. Rubenstein, 
Harold Black, Abe Dunn, and Harry Kwall. 


In the District Court of the United States for the Western District of Pennsylvania. 
Criminal No. 13205. November 10, 1950. 


Sherman Antitrust Act 


Criminal Proceedings—Bill of Particulars—Denial Where Association and Member 
Defendants Not Widely Separated.—When defendants in a criminal action alleging con- 
spiracy and price fixing are for the most part within a small area and are members of the 
same association, a requested order for a bill of particulars which would reveal substantial 
parts of the government’s evidence is not so readily granted as it might be if the defendants 


were widely scattered and were not all known to each other. 
See the Sherman Act annotations, Vol. 1, J 1630.355. 
For the plaintiff: Edward C. Boyle, United States Attorney, Pittsburgh, Pennsylvania. 


For the defendants: Harry Savage (Margiotti & Casey), Pittsburgh, Pennsylvania. 


Marsu, Jr., District Judge: [Jn full text 
except for omissions indicated by asterisks] 
* * x 

The matter is before the court upon a mo- 
tion for bill of particulars filed on behalf of 
all the defendants. The requests aggregate 
over twenty. If these requests were granted 
in toto, substantially the whole factual situa- 
tion of the case would be disclosed. 


[Locations of Defendants] 


The “Pittsburgh area” is defined in the 
indictment as including Western Pennsyl- 
vania, Eastern Ohio and Northern West Vir- 
ginia. The Greater Pittsburgh Linen Supply 
Association, one of the corporate defendants 
herein, is a Pennsylvania corporation having 
its principal place of business in Pittsburgh, 
Pennsylvania, and is composed of a group of 
linen suppliers in this area. Six of the other 
corporate defendants are Pennsylvania cor- 
porations in the linen supply business, and 
five of these corporations have their principal 
places of business in Pittsburgh; the other’s 
place of business is at Jeannette, Pennsyl- 
vania. The remaining corporate defendant 
is an Ohio corporation, with its principal 
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place of business at Youngstown, Ohio, One 
of the individual defendants is secretary of 
the defendant association. The other three 
individual defendants are linen suppliers 
with their places of business in Pittsburgh. 

All of the defendants are members of the 
Greater Pittsburgh Linen Supply Associa- 
tion, a defendant herein. They are charged 
with having entered into a combination and 
conspiracy which consists of a “continuing 
agreement and concert of action” among all 
the defendants, inter alia, to fix prices and to 
prevent and exclude others from doing busi- 
ness as linen suppliers in the Pittsburgh 
area in competition with the members of 
defendant association, the Greater Pitts- 
burgh Linen Supply Association. 


[Other Cases Distinguished] 


We think these considerations distinguish 
this case from United States v, United States 
Gypsum Co., et al., 37 F. Supp. 398, and 
United States v. Metropolitan Leather & Find- 
ings Ass’n, Inc., et al., 82 F. Supp. 449, where 
at least some particulars were ordered. 

In these cases the interdicted conspiracies 
were widespread, all of the parties were not 
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known to each other, as here; the places of 
business of the parties covered a large area, 
and it did not appear, as here, that the 
defendants were all members of a corporate 


association. 
K * 2K 


[Information Already Available] 


Moreover, most of the data requested 
should be within the knowledge of the de- 
fendants and of the Association, or its offi- 
cers and agents, to whom each defendant 
member has or should have access; or it 
should be found among the records of the 
Association, which each member should be 
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able to examine. From the detail already 
appearing in the indictment, no defendant 
should be prejudicially surprised if inquiry 
is made with reasonable diligence among 
the members of this Association. 

Whether the Association or its members 
participated in the conspiracy as charged 
in the indictment is peculiarly within their 
knowledge. If defendants did not so con- 
spire, they can readily defend against the 
charge so made. 


[Motion Denied] 


The motion of the defendants requesting 
bill of particulars is denied. 


[] 62,726] General Electric Co. v. Macher Watch Co., Inc. 
In the Supreme Court of New York County. Special Term, Part I. 124 IN Se VE. Ue 


1265. November 21, 1950. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade Articles—Excepted Classes—Sale as Violation of Exiting Injunction.— 
Whether the sale of fair-trade items at a cut price in a close-out sale is an injunction 
violation punishable by contempt is a question which is not considered when the court is 
not actually persuaded the goods were sold in a close-out sale. 


See the State Laws annotations, Vol. 2, { 8604.78; Resale Price Maintenance Com- 


mentary, Vol. 2, { 7278, 7362. 


WALTER, J.: Motion to punish for con- 
tempt is granted and defendant is fined 
$250. I am not persuaded that the sales of 
which plaintiff complains were, in fact, made 
in closing out defendant’s stock for the 
purposes of discontinuing delivery of plain- 


[1] 62,727} 


tiff’s commodities, and hence it is not neces- 
sary to consider the question, which I myself 
raised, as to whether, if they had been so 
made, they would constitute offenses punish- 
able as a contempt. 


General Electric Co. v. Pajion. 


In the Supreme Court of New York County. Special Term, Part I. 124 N. Y. L. J. 


1265. November 21, 1950. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade Articles—Excepted Classes—Sale as Violation of Existing Injunction.— 
Whether the sale of damaged or deteriorated fair-trade items at a cut price is an injunction 
violation punishable by contempt is a question which is not considered when the court is 
not actually persuaded the goods were deteriorated or damaged. 


See the State Laws annotations, Vol. 2, § 8604.78; Resale Price Maintenance Com- 


mentary, Vol. 2, 7280, 7362. 


Watter, J.: [Jn full text except for omis- 
sions indicated by askerisks] Motion to punish 
for contempt is granted and defendants are 
fined $250. I am not persuaded that the sales 
of which plaintiff complains were, in fact, 
made at less than the established prices be- 
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cause the goods were damages or deteri- 
orated in quality * * * and hence there is 
no necessity for considering the questicn, 
which I myself raised, as to whether, if they 
had been so made, they would constitute of- 
fenses punishable by contempt. 
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[| 62,728] Frey and Son, Inc., Louis Sachs, Meyer Sachs, Abraham Sachs, Joseph 
Sachs, Nathan Sachs and Leon Sachs, co-partners, trading as Louis Sachs & Sons, and 
Barnet H. Rudo, Isadore I. Rudo, Herbert R. Rudo and Eli Rudo, co-partners trading as 
B. H. Rudo & Brothers v. Isaac Cohen, individually and trading as Capital Wholesale 
Grocery Co., and Self-Service Wholesale Grocery Co. 


In the Circuit Court of Baltimore City. The Daily Record (Baltimore), November 
27, 1950. 
Maryland Unfair Sales Act 


Sales Below Cost—Determination of Cost of Goods—Cash Discounts Disallowed.—A 
wholesaler operating two businesses, one cash-and-carry and the other with services, who 
sells cash-and-carry at prices frequently equal to or less than the invoice cost of his com- 
modities and who makes his profit primarily through the savings effected by obtaining a 
cash discount for prompt payment, is held to have violated a state statute prohibiting the 
sale of commodities at less than cost plus a percentage cost of doing business, when the 
statute does not permit the deduction of cash discounts in arriving at the wholesaler’s cost. 


See the State Laws annotations, Vol. 2, J 8368. 


Sales Below Cost—Allocation of Expenses Between Related Businesses—Income 
Taxes and Drawing Accounts as Business Expenses.—In calculating the actual costs of 
doing business when expenses incurred in the operation of two closely-related businesses 
have to be allocated between them, the allocation is held not to be trustworthy when the 
expenses were merely allocated in a ratio which is the same as the ratio of gross sales made 
by the two companies. It is also held that a profit and loss statement is inaccurate for 
purposes of the law when income taxes are not listed as an expense and when there is 
excluded from salary expense the withdrawals made from a drawing account of a non- 
partner, whose total yearly income is a proportion of the net income. 


See the State Laws annotations, Vol. 2, J 8368. 


Sales Below Cost—Arbitrariness of Cash Discount Exclusion—Refusal to Consider 
Lowered Cost as Evidence in Rebuttal of Prima Facie Unlawful Intent.—In the absence 
of accurate data as to the apportionment of expenses between two closely-related businesses, 
the wholesaler is not allowed to argue the effect which cash discounts have on his costs 
and consequently upon the intent which will be inferred from his low prices, although 
reference is made to a case involving a statute with crimjnal penalties where the prohibition 
against deduction of cash discounts was held to be arbitrary and unconstitutional. 


See the State Laws annotations, Vol. 2, J 8368. 
For the plaintiffs: facob Blum and Sidney Blum. 
For the defendant: Harry Adelberg and Lawrence B. Fenneman. 


destroy competition with and between your 
Petitioners and the said Defendant.” There 


WarNKEN, J.: [In full text except for 
omissions indicated by asterisks] This is a 


suit under the “Unfair Sales Act,” (Article 
83, sections 111 to 115 inclusive, of the An- 
notated Code of Maryland, 1947 Supple- 
ment), by the plaintiffs, who will hereafter 
be referred to respectively as Frey, Sachs 
and Rudo, to perpetually restrain and en- 
join the defendant, Isaac Cohen, individu- 
ally and trading as Capital Wholesale 
Grocery Co., and Self Service Wholesale 
Grocery Co., “from advertising, selling or 
offering for sale.at wholesale any grocery 
products, at prices which shall be less than 
the cost thereof to the Defendant, as de- 
fined by the Unfair Sales Act, * * * with 
intent to injure your Petitioners, competi- 
tors of said Defendant, or with intent to 
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is also a prayer for similar relief with re- 

spect to 29 specific items of merchandise 

designated by trade names in the petition. 
* Ok Ox 


[Terms of Act] 


Before reciting some of the facts, it would 
seem desirable to set forth some of the per- 
tinent provisions of the statute. They are as 
follows: 


“112. When used in this Act the fol- 
lowing terms shall have the following 


meanings: 
koko leis bk 


(b) ‘Cost to the Wholesaler’ shall mean 
the invoice cost of merchandise to the 
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wholesaler or the replacement cost of the 
merchandise to the wholesaler, whichever 
is lower; less all discounts except cus- 
tomary discounts for cash, to which shall 
be added: 


(1) Freight charges not otherwise in- 
cluded in the invoice cost or replacement 
cost of the merchandise as herein set 
forth. 


(2) Cartage to the retail outlet if per- 
formed or paid for by the wholesaler, 
which cartage cost, in the absence of 
proof of a lesser cost, shall be deemed to 
be three-fourth (34) of one per cent. 
(1%) of the cost of the merchandise to 
the wholesaler, as herein set forth, after 
adding thereto freight charges, but be- 
fore adding thereto cartage. 

(3) A mark-up to cover in part the cost 
of doing business, which mark-up, in the 
absence of proof of a lesser cost, shall be 
two per cent. (2%) of the cost to the 
wholesaler, as herein set forth, after add- 
ing thereto freight charges and cartage, 
but before adding thereto the mark-up.” 


[Nature of Business] 


Defendant began the wholesale grocery 
business in 1944 under the trade name of 
Capital Wholesale Grocery Co., which will 
hereafter be referred to as Capital. He es- 
tablished the self service branch of the 


business May 13, 1947, which is conducted, 


under the trade name Self-Service Whole- 
sale Grocery Co. The Capital business is 
operated in the customary manner of a 
wholesale grocery business including the 
purchase from manufacturers of goods 
which are delivered to defendant’s ware- 
house, solicitation of orders by telephone 
and by personal calls of salesmen on re- 
tailers, delivery of orders, extension of 
credit, collection of accounts and keeping 
the necessary bookkeeping and other rec- 
ords. Self Service is essentially what is 
also known as “cash and carry.” The cus- 
tomer takes from bins and assembles the 
merchandise he desires, carries it to the 
front of the building where it is tabulated 
on a cash register tape and pays for it. The 
two businesses are in the same building, the 
two trade names appearing on the outside of 
the building. Including defendant, Capital 
has nine employees, viz., two salesmen, office 
clerk, two drivers and three helpers. Self- 
Service has two employees who handle the 
merchandise from the platform to the bins. 


All the merchandise is purchased by and 
in the name of Capital and paid for by it. 


{ 62,728 


Court Decisions 
Frey and Son, Inc., et al. v. Cohen 


Number 203—64 
12-5-50 


All expenses and salaries are similarily paid. 
There is one bank account; it is in Capital’s 
name. The bank book shows two items of 
deposit each day; one is Capital’s receipts 
and the other is Self Service receipts. There 
is one set of bookkeeping records for the 
two branches of business. They were not 
exhibited at the trial and it is not clear from 
the testimony whether they currently or at 
the end of the fiscal year show the sales of 
Capital and Self Service separately and an 
allocation of the expenses between the two. 
In the cash receipts book the cash for each 
day is segregated between Capital and Self 
Service. Defendant owns the building in 
which the businesses are conducted and he 
draws from Capital the annual sum of 
$4,800 as rent. Defendant and his son-in- 
law, who is one of the two salesmen of 
Capital, each draw $75 a week and at the 
end of the year, if the profits justify it, they 
draw more money, but they are not part- 
ners. No part of their weekly or year end 
withdrawals were included in the statement 
submitted by defendant of his cost of doing 
business. * * * 


[Admits Sales] 


Defendant * * * admits that since Sep- 
tember 27, 1948, he has sold items from Self 
Service at invoice price less trade discount, 
which means that the cash discount allowed 
to him by the manufacturers and which in 
most instances is two per cent., had to cover 
his cost of doing business and profit, if any. 
It also appears that Capital sells items at 
the prices advertised by Self Service plus, 
in some instances, two per cent. of the bill 
for delivery and in other instances ten cents 
per case of goods, or per unit, for delivery. 


Most of the pertinent information with 
respect to the 29 grocery items is contained 
in) PltisusExchibitsmNo.. Zeand INO. 4 eae 


With this explanation of Exhibit 2, (which 
relates to Self Service), an examination of 
it discloses the following facts with respect 
to the relation of the advertised or offered 
price of the items to the cost or invoice 
price after deduction of trade discount, if 
any, but before deduction of discount for 
cash: 


(1) as to 15 items, * * * the Defendant’s 
advertised price is exactly the same as the 
invoice price to him after deducting the 
trade discount, if any, but before deducting 
discount for cash. The discount for cash is 
2% as to 14 of said items and 14% as to 
the other item, number 1. 
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(2) the advertised price of some items is 
less than the invoice price, but the difference 
is less than the discount for cash * * *, 

* * Ox 

(3) the advertised price of some items is 
more than the invoice price * * *, 

x * x 


(4) the advertised price of item 2 is $7.05, 
the invoice price is $6.75, the difference 
being $.30 and the discount for cash is 14% 
—$.10. 


A stipulation and chart attached were 
filed in evidence as Pltfs. Exhibit No. 6. 
The data it contains is the result of a ran- 
dom search with respect to sales by Capital 
within the period of thirty days prior to 
September 27, 1948. * + * Eight of the 
items are more than ten cents per case 
above said advertised prices. Four items 
sold to the same customer are at the said 
advertised prices and the invoice shows the 
addition of 2% of the aggregate invoice 
amount. The addition of 10 cents per case 
or unit to said advertised price, (i. e., in- 
voice price or cost to defendant) is suff- 
cient under the Act only if the invoice price 
does not exceed $3.52 per case or unit. Of 
course, the addition to the customer’s in- 
voice of 2% thereof is insufficient under the 
Act, which requires 3% of 1% for cartage 
or delivery and then 2% toward cost of 
doing business. * * * 


During the interrogation of Defendant he 
justified particular prices charged or adver- 
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tised, by Capital or Self Service on the 
grounds that (1) the prices were fixed to 
meet competition or (2) at the time of the 
particular sale or date of advertisement his 
inventory contained goods purchased at a 
lower price than the last purchase imme- 
diately preceding said date. I find no sub- 
stantiation of Defendant’s statement and he 
has not undertaken to do more than state 
the conclusion. He produced no evidence of 
sales or offers by other wholesale grocers. 
He also kept no records that would disclose 
the inventory of any item at a particular 
time. An examination of the price analysis 
data above mentioned discloses that some 
of the purchases prior to the last purchase 
preceding September 27, 1948, were at a 
greater price and others at a lower price. 
It seems improbable that any substantial 
amount of prior purchases were on hand or 
the latest purchases would not have been 
made. And, as has been mentioned, some of 
the earlier purchases were made at higher 
prices. 


[Statement of Earnings and Expenses] 


Defendant’s Exhibits B and C were pre- 
pared by a certified accountant. Exhibit C, 
which is a summary and comparative state- 
ment of the combined operation of Capital 
and Self Service for the years ended Decem- 
ber 31, 1945, 1946, 1947 and January 31, 
1949, is as follows: 


For the For the For the For the 
Year Ended Year Ended Year Ended Year Ended 

12/31/45 12/31/46 12/31/47 1/31/49 
GROSS SALES ... ; ... $392,220.42 $543,266.27 $1,048,449.66 $1,819,185.48 
Less: RETURNS AND ALLOWANCES... 1,153.04 2,780.61 5,434.77 7,117.35 
IC SY. I) DAS ee Re ne nee oe eens Pee $391,067.38 $540,485.66 $1,043,014.89 $1,812,068.13 
Hesse COS. OF (GOODS, SOLD. oj... s 361,501.31 507,407.42 997,958.16 1,770,439.78 
GROSS AEROEE Cais AeA $ 29,566.07 $ 33,078.24 $ 45,056.73 $ 41,628.35 
TUCSSt a FEE ENS ES hit o: ifeeien. Sad. oer ego 25,495.66 30,446.58 37,817.69 41,539.82 
NET PROFIT FROM OPERATIONS..... $ 4,070.41 $ 2,631.66 $ 7,239.04 $ 88.53 
Adds PURCHASE, DISCOUNTS? 2) /-c% 2: 5,560.15 8,243.11 16,889.12 28,625.75 
NET PROFIT BEFORE OTHER INCOME §$ 9,630.56 $ 10,874.77 $ 24,128.16 $ 28,714.28 

Add: OTHER INCOME (or Loss)........ (353.13) (S25:00) pent ~ Hh 
INE PERRO E | prscers. soem. Aes cTase sk ees ole $ 9,277.43 $ 10,549.77 $ 24,128.16 $ 28,714.28 


It thus appears that virtually the whole of 
Defendant’s net profit for the fiscal year 
ended January 31, 1949, $28,714, consists of 
discount for cash which plaintiffs contend 
is not deductible from invoice cost in order 


Trade Regulation Reports 


to determine “Cost to the Wholesaler” and 
they refer to the specific provision of Sec- 
tion 112 (b) above set forth. Discount for 
cash (‘Purchase Discounts’) is shown as 
$28,625.75. 
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Exhibit B shows by months, February, 
1948, to January, 1949, both inclusive, the 
sales of Capital and Self Service which ag- 
gregate $1,819,185, of which $571,667 are 
Capital sales and $1,247,517 are Self Service 
sales. The proportion of Self Service sales 
to total sales is 68.58%. * * * It shows the 
proportion of Self Service operating expenses 
to sales as 1.076% and proportion of total 
expenses to sales as 1.192%. It would ap- 
pear, from this exhibit, that the proportion 
of total expenses of Capital to sales is 
4.53% and that the proportion of total ex- 
penses of both businesses to total sales is 
2.24%. 


[Salaries Improperly Excluded] 


* * * The weekly and year end with- 
drawals of Defendant and his son-in-law 
and the income tax payments which are 
made for them and charged to their ac- 
counts on the books of the business are not 
included as expenses in either of said ex- 
hibits. Plaintiffs insist that they properly 
are operating expenses and therefore part 
of the “cost of doing business.” They also 
challenge the accuracy of the apportionment 
of certain of the items between Capital and 
Self Service. 


The son-in-law is a salesman. He re- 
ceives $75 weekly and, as previously indi- 
cated, more at the end of the year. I can 
see no justification for leaving out of the 
statement of expenses a sum which repre- 
sents the reasonable vatue of his services 
and, without further information on the sub- 
ject, at least said weekly sum should be in- 
cluded as his salary which would amount to 
$3,850 annually. * * * The significance of 
the item of the son-in-law’s salary is that it 
determines whether or not there was a 
profit or loss from operations for the year 
ended January 31, 1949. Exhibit C shows a 
profit in the amount of $88.53. The salary, 
if charged as an expense, would convert the 
“profit from operations” into a loss of about 
$3,761. However, the cash discounts would 
show a net profit for the year to Defendant 
of approximately $25,000. 


[Apportionment of Expenses Between 
Businesses | 


A further explanation is necessary to an 
understanding of the list of expenses which 
is part of Exhibit B, particularly the appor- 
tionment between Capital and Self Service. 
Some of the items are apportioned on the 
basis of 68.58% to Self Service, which is its 
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proportion of total sales for the particular 
year. As to some items, 10% of the item 
was considered applicable to joint operations 
of Capital and Self Service and the 10% 
was then apportioned on said basis of 
68.58% to Self Service. * * * 


I think in the present state of the proof 
the apportionment of the expenses cannot 
be accepted and yet there is no way for the 
court, from the evidence, to make any 
change therein. It cannot arbitrarily be as- 
sumed that because Self Service had 68.58% 
of the dollar volume of sales it should be 
charged the same proportion of certain ex- 
penses. All the apportionments were made 
by the accountant pursuant to directions of 
Defendant. As no details of the basis were 
furnished by either witness, it is simply im- 
possible to reach a conclusion with respect 
to the reasonableness thereof. 

* xk x 


As shown above, the evidence clearly 
establishes, as to Self Service, that (a) 15 
of the 29 items of merchandise were adver- 
tised at the invoice price thereof to defend- 
ant after deducting the trade discount, if 
any, but before deducting discount for cash; 
(b) 5 other items of the 29 items were ad- 
vertised at prices ranging from 1 cent to 5 
cents in excess of the invoice price thereof 
after deducting the trade discount, if any, 
while the markup on said items required by 
section 112 of the Act of 2%, “to cover in 
part the cost of doing business,” would 
range from 13 cents to 18 cents; (c) 6 other 
items of the 29 items were advertised at a 
price 5 cents in excess of the invoice price 
after deducting the trade discount, if any, 
while said markup of 2% required by the 
Act would range from 7 cents to almost 24 
cents. It also appears from the evidence, as 
set forth above, that as to the 11 items last 
mentioned in (b) and (c), the difference be- 
tween the advertised prices and the invoice 
prices plus the discount for cash (114% as 
to two items and 2% as to the other items), 
exceeded the said statutory markup of 2% 
of the invoice cost. * * * 


[Prima Facie Case Shown] 


It thus clearly appears from the evidence, 
that defendant, in the Self Service branch of 
his business, has violated the literal terms 
of the Act by advertising 26 of said 29 items 
for sale at prices which are less than the 
invoice cost thereof to him, after deducting 
the trade discount, if any, but without con- 
sidering the cash discount which the Act 
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specifically excludes in defining cost. It 
also clearly appears, from a consideration 
of the above described data from PIltf.’s 
Exhibit 6, that defendant in the Capital 
branch of his business likewise violated the 
literal terms of the Act. * * * 


As above shown froin the evidence in 
some detail I find that plaintiffs have clearly 
made out a prima facie case of violation of 
the Act by defendant. I also find that de- 
fendant has not produced any evidence 
which satisfactorily explains, repels or over- 
comes said prima facie case. It therefore 
necessarily follows that the advertisement, 
offer to sell or sales of items of merchandise 
by defendant at less than cost to him, as 
defined in the Act, was with intent to injure 
competitors and destroy competition. Cohen 
v. Frey & Son, supra, p. 787. 

Defendant made three factual points to 
Overcome said prima facie case. (1) The 
sales were made to meet competition, which 
has been discussed and found to be unsup- 
ported by facts. (2) His cost of doing busi- 
ness in both Self Service and Capital branches 
is less than the markup required by the Act 
which justifies the challenged prices in the 
advertisement and in actual sales. The com- 
bined operating expenses of both branches 
of the business was found to be incomplete 
and the method of apportioning the expenses 
was found-to be unsatisfactory and unac- 
ceptable. Therefore, it is impossible for the 
court to determine the cost of doing busi- 
ness of either branch. (3) The third point 
relates to the effect of the cash discount. 
Because the list of operating expenses is 
not accurate or at least is incomplete and 
the apportionment thereof is not acceptable, 
the effect of the cash discount should not 
be determined in this case. However, this 
phase of the matter deserves some comment. 


[Bearing of Cost on Intent] 


In defining “Cost,” section 112 of the Act 
permits the deduction from invoice cost of 
“all discounts except customary discounts 
for cash.” Counsel have been unable to ex- 
plain the reason for this exception in the 
Act, which seems to be a uniform act 
adopted in many other states. I do not think 
said exception affects the constitutionality 
of the Act. But in a proper setting the item 
of cash discounts may be quite material as a 
matter of construction, in determining the 
intent of the defendant. * * * I do not see 
how defendant can properly raise the mat- 
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ter of the effect of cash discount until he is 
able to produce accurate data as to the op- 
erating expenses of each branch of his 
business. 


The matter of cash discount entered into 
the reason an Unfair Sales Act was declared 
unconstitutional in Serrer v. Cigarette Serv- 
ice Co., 76 N. E. 2d 91, 93 (Ohio, 1947), in 
which the court said: 


“Tn addition, the lower court found from 
the evidence an intent on the part of the 
defendants to injure competitors and 
lessen competition, and that some injury 
to the plaintiff had been established. 


“However, the court denied the re- 
quested injunctions and entered decrees 
for the defendants on the basis that Sec- 
tion 6402-11 (c), General Code, in attempt- 
ing to prescribe a method for determining 
minimum sales prices, fails to recognize 
and provide for cost differentials between 
the operations of ‘service wholesalers’ on 
the one hand and ‘cash and carry whole- 
salers’ on the other, particularly as con- 
cerns the item of ‘cash discounts’ in relation 
to the other factors of cost included. in 
the definition of ‘cost to the wholesaler,’ 
and that hence the statute as it stands is 
arbitrary, unreasonable and discrimina- 
tory, and violates the due-process and 
equal-protection clauses of the 14th Amend- 
ment to the Constitution of the United 
States and Section 19, Article I of the 
Constitution of Ohio. 

“The Court of Appeals took substan- 
tially the same view of the controversies 
as did the trial court, and this court finds 
itself in general accord with the deter- 
minations made below. 

“(1) As we view the matter, the in- 
firmity of Section 6402-11 (c), General 
Code, lies in the fact that it is framed as 
not to make allowances for the differences 
in operating costs of different types of 
wholesalers, with the result that its ap- 
plication creates discrimination in favor 
of one wholesaler over another. This 
being so, the statute violates the due 
process and equal protection clauses of 
the federal and state constitutions, and is, 
therefore, invalid.” 

There is a much fuller discussion of the 
cash discount and other points in the opinions 
of the Court of Appeals, 74 N. E. 2d 853 and 
the msi prius court 74 N. E. 2d 841. The 
Ohio statute contained a criminal provision. 


[Injunction Authorized] 


An appropriate decree may be presented 
for signature enjoining the defendant from 
violating said “Unfair Sales Act.” 
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U.S. v. United States Gypsum Co., et al, Ge 


[62,729] United States v. United States Gypsum Company, Sewell L. Avery, 
Oliver M. Knode, et al. 


In the Supreme Court of the United States. No. 30, October Term, 1950. November 
27, 1950. 


On Appeal from the United States District Court for the District of Columbia. 
Reversed. 
Sherman Antitrust Act 


Price-Fixing Conspiracy—Patents—Issuance and Acceptance of Price-Fxing Licenses 
with Knowledge of Similar Action by Others—Relevancy of Evidence Not Touching on 
Question of Knowledge.—The entry of a summary judgment without hearing any evidence 
from defendants, after a reversal of the Supreme Court of a previous lower court dismissal 
of the government’s action when also no evidence was heard from defendants, is proper 
when in reversing the original decision the Supreme Court has shown that the facts upon 
which dismissal was granted were in fact sufficient to constitute a violation of the anti- 
trust laws, and the defendants, in offering evidence after the reversal, do not offer the 
kind of evidence which would rebut the proofs against them. There is in such a case 
no genuine issue of fact requiring further hearing. 


Industry-wide license agreements, which are entered into with the licensor and 
licensees knowing that others are also making the same agreements, are evidence of a 
prima facie case of conspiracy when the licenses give control over prices and methods 
of production. Such a use of patent licenses is distinguishable from uses where separate 
patentees do not agree to fix prices for themselves and their licensees. Thus where 
conspiracy is found on the face of the licenses, there is no need to consider whether the 
simple practice of issuing a number of licenses is itself a violation of the antitrust laws, 
and where proffered evidence would deal only with the latter, it need not be admitted, 
since it would not be relevant to the conspiracy proved. 


See the Sherman Act annotations, Vol. 1, J 1270.134, 1270.379, 1610.290, 1610.301. 


Decrees—Adequacy to Prohibit Continuance of Violations—Scope of Review by 
Appellate Court—Recommended Changes in Decree Against Gypsum Product Manu- 
facturers.—The determination of the scope of a decree is peculiarly the responsibility 
of a trial court, but the power to determine the scope is not a matter of discretion, which 
would be subject to reversal only for gross abuse. 


Changes are recommended by the Supreme Court in a decree against defendants 
found to have disregarded, rather than misinterpreted, the law, so that the decree will 
prohibit certain activities throughout the country, instead of only in the section where 
the wrongs complained of were committed; will include all gypsum products in the terms 
of the decree, instead of only the patented products used in the violations; will prohibit 
standardization of trade practices by agreement; will prohibit agreements for delivered 
price selling which result in identical quoted prices; and will change the period within 
which application may be made for patent licenses from the defendants. The Supreme 
Court disapproves government suggestions that the burden of proving the reasonable- 
ness of patent royalties be on defendants, that a paragraph be inserted reserving the right 
of licensees to attack the validity of patents, and that all costs be assessed against the 
defendant companies. 


See the Sherman Act annotations, Vol. 1, § 1270.134, 1610.551. 


For the plaintiff: Philip B. Perlman, Solicitor General; Herbert A. Bergson, 
Assistant Attorney General; Charles H. Weston, Edward Knuff, and Robert L. Stern, 
Special Assistants to the Attorney General. 


For the defendants: Bruce Bromley, New York City (Cranston Spray, Albert A. 
Connelly, and Hugh Lynch, Jr., of counsel), for the United States Gypsum Co.; Elmer 
E. Finch, Buffalo, N. Y., for National Gypsum; Joseph S. Rippey, Rochester, N. Y., 
for Ebsary Gypsum; David I. Johnston, Oklahoma City, Oklahoma, for Cement Plaster 
Co.; Andrew J. Dallstream, Walter G. Moyle, Norman Waite, Ralph P. Wanlass, and 
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Albert E. Hallett, all of Washington D. C., for The Celotex Corp.; Donald N. Clausen, 
Herbert W. Hirsh, and Charlton Ogburn, for Certain-teed Products Corp.; Norman A. 


Miller, of counsel. 


Reversing and remanding a decree of the District Court, reported at {] 62,578. 


Mr. Justice Reep delivered the opinion of 
the Court. 


This proceeding was filed in 1940 in the 
District Court of the United States for 
the District of Columbia by the United 
States under the authority of the Attorney 
Ceneral. 157 UL S.C. $4)" Phe complaint 
charged, § 44, a long continued conspiracy 
by defendants in restraint of trade in gyp- 
sum products among the several states and 
in the District of Columbia, and a similar 
monopoly, all in violation of §§1, 2 and 3 
of the Sherman Antitrust Act. The de- 
fendants, appellees here, were United States 
Gypsum Co., patentee, and various other 
gypsum board manufacturers, its licensees, 
and certain of their officers. It was alleged 
that the combination carried out its unlaw- 
ful purposes as indicated in the excerpt 
from the complaint quoted below.’ Civil 
relief, through prohibitory and mandatory 
orders, was prayed in various appropriate 
forms. After the United States concluded 
its evidence in chief at the trial, a three- 
sume District Gourt,- 5. 79S. IC.48 28, 
granted appellees’ motion to dismiss under 
Rule 41 (b) of the Federal Rules of Civil 
Procedure-on the ground that no right to 
relief had been shown. On direct appeal, 
15 U. S. C. § 29, we reversed the judgment 
of dismissal, United States v. United States 
Gypsum Co., March 8, 1948, 333. U. S. 364, 


and remanded the case to the District Court 
for further proceedings in conformity with 
our opinion. 


[Summary Judgment Entered] 


On remand a conference took place at 
the Government’s suggestion. The Court 
acted under procedure similar to pretrial, 
Rule 16, and its inherent power to direct a 
case so as to aid in its disposition. As a 
result of that conference, without objection 
from any party, the Government filed a 
motion for a summary judgment under Rule 
56 on the ground that there was no genuine 
issue as to any material fact, and the appel- 
lees filed an offer of proof, directed at matters 
as to which appellees were of the opinion a 
genuine issue existed. A summary judg- 
ment, without other findings than those con- 
tained in the decree, was entered November 
7, 1949, on appellant’s motion.? Both plain- 
tiff and defendants took direct appeals from 
the decree to this Court. 15 U. S. C. §29. 
Defendants’ appeal objected to summary 
judgment on the ground of their right to 
introduce material evidence. The appeal 
was dismissed by this Court. 339 U. S. 959. 
The reasons for our action lay in the fact 
that our holding in our first opinion, 333 
U. S. 364, justified a summary judgment 
for plaintiff on the issue of the violation of 
the Sherman Act when the record was con- 


145, Said combination has been formed, has 
been carried out, and is being carried out by 
each of the defendant companies (acting. in 
part, through those of. their officers and directors 
made defendants herein) and by other com- 
panies hereinafter referred to engaged in the 
manufacture of said gypsum products. Said 
companies have entered into, have carried out, 
and are carrying out said combination for the 
purpose, and with the effect, of restraining, 
dominating, and controlling the manufacture 
and distribution of said gypsum products in the 
Eastern area by: 

“(a) Concertedly raising and fixing at arbi- 
trary and noncompetitive levels the prices of 
gypsum board manufactured and sold by said 
companies in the Eastern area; 

“(b) concertedly standardizing gypsum board 
and its method of production by limiting the 
manufacture of board to uniform methods, and 
by producing only uniform kinds of board, for 
the purpose, and with the effect, of eliminating 
competition arising from variations in methods 
of production and in kinds of board manufac- 
tured and distributed in the Eastern area; 
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“(¢) concertedly raising, maintaining, and 
stabilizing the general level of prices for plaster 
and miscellaneous gypsum products manufac- 
tured and sold by said companies in the Eastern 
area; 

““(d) concertedly refraining from distributing 
gypsum board, plaster, and miscellaneous gyp- 
sum products manufactured by said companies 
through jobbers in the Eastern area, and con- 
certedly refusing to sell said products to jobbers 
at prices below said companies’ prices to dealers, 
for the purpose, and with the effect, of eliminat- 
ing substantially all jobbers from the distribu- 
tion of said gypsum products in the Eastern 
area; 

“(e) concertedly inducing and coercing manu- 
facturing distributors to resell, at the prices 
raised and fixed by said companies as aforesaid, 
gypsum board purchased from said companies.”’ 

2The pertinent portions of the decree as 
entered below are set out in an appendix to 
this opinion in parallel columns with portions 
of the decree proposed by the Government in 
its brief here. This proposal is more limited 
than the Government’s proposed decree offered 


in the District Court. 
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sidered in the light of our opinion and de- 
fendants’ offer of proof on the remand. This 
point is discussed later in this opinion under 
subdivision I. 


Probable jurisdiction was noted on the 
appeal of the United States. This is the 
case we are now discussing. For the same 
reasons that we dismissed defendants’ ap- 
peal, this Court affirmed Article III of the 
District Court decree. Our order also car- 
ried the sanction of an injunction against 
violation of the decree,, “pending further 
order of this Court.” 339 U. S. 960. 


[Extension of Injunctions Sought] 


The issues left for determination in this 
appeal are those raised by the United States 
in its effort to have the provisions of the 
District Court decree enlarged. It seeks to 
extend the injunctions against violations 
of the Sherman Act to cover gypsum prod- 
ucts instead of being limited to gypsum 
board as defined in the decree; and to in- 
clude interstate commerce generally instead 
of limiting the territorial scope of the decree 
to the eastern portion of the United States. 
It also seeks changes that forbid specific 
practices, in addition to price fixing, such 
as standardizing products, classifying cus- 
tomers, or adopting delivered price systems, 
all pursuant to the principal conspiracy. It 
seeks to compel licensing of all patents by 
United States Gypsum; to empower the 
Department of Justice to inspect certain rec- 
ords; to extend the decree’s terms to cover 
individual defendants; and to require the 
defendants to pay all costs. 


ie 


Procedure on remand.—In determining the 
present issues, it is necessary to consider 
the trial court’s solution of the procedural 
problems presented by our remand. Our 
decree was a reversal of the trial court’s 
dismissal of the complaint on the merits 
at the completion of plaintiff’s, the United 
States’, presentation of its evidence. In our 
opinion, 333 U. S. 364, 389, we said that 


“the industry-wide license agreements, 
entered into with knowledge on the part 
of licensor and licensees of the adherence 
of others, with the control over prices 
and methods of distribution through the 


3 Exhibit A and paragraph 4 referred to on 
p. 408 contain the licenses involved in this 
litigation. 

4 The dissenters in Line joined in the United 
States Gypsum opinion, since the concerted ac- 
tion in the United States Gypsum case was 
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agreements and the bulletins, were suf- 

ficient to establish a prima facie case of 

conspiracy.” 
We said that the intention of United States 
Gypsum and its licensees to act in concert 
to attain the purpose of the conspiracy, re- 
straint of trade and monopoly, was appar- 
ent from the face of the license agreements. 
Pp. 389, 400. 

“The licensor was to fix minimum 
prices binding both on itself and its li- 
censees; the royalty was to be measured 
by a percentage of the value of all gyp- 
sum products, patented or unpatented; 
the license could not be transferred with- 
out the licensor’s consent; the licensee 
opened its books of accounts to the licensor ; 
the licensee was protected against com- 
petition with more favorable licenses and 
there was a cancellation clause for failure 
to live up to the arrangements.” 


We stressed the acting in concert as dif- 
ferentiating the case from United States wv. 
General Electric Co., 272 U. S. 476, discussed 
on pp. 400 and 401 of 333 U. S., the con- 
cert of action being established by the favored 
licensee clause of the standard license agree- 
ment. 333 U. S. 410.2 In United States v. 
Line Material Co., 333 U. S. 287, decided the 
same day as the Gypsum case, the opinion 
of the Court discussed the then standing 
of the General Electric rule as follows: 


“We are thus called upon to make an 
adjustment between the lawful restraint 
on trade of the patent monopoly and the 
illegal restraint prohibited broadly by the 
Sherman Act. That adjustment has al- 
ready reached the point, as the precedents 
now stand, that a patentee may validly 
license a competitor to make and vend 
with a price limitation under the General 
Electric case and that the grant of patent 
rights is the limit of freedom from com- 
petition is bee SLO; 


We added, pp. 311 and 312, that while the 
General Electric rule permitted a patentee to 
fix the price the licensee of patents may 
charge for the device, separate patent own- 
ers could not combine the patents and thus 
reach an agreement to fix the price for 
themselves and their licensees. There was 
no holding in our first opinion in Gypsum 
that mere multiple licensing violated the 
Sherman Act.* The facts and the language 


thought to violate the Sherman Act, despite 
their view that the mere multiplication of 
licenses, as in Line, ‘‘produces a repetition of 
the same issue [as in General Electric] rather 
than a different issue.’’ 
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placed our judgment squarely on the basis 
that 


“it would be sufficient to show that the 
defendants, constituting all former com- 
petitors in an entire industry, had acted 
In concert to restrain commerce in an 
entire industry under patent licenses 
in order to organize the industry and 
stabilize prices.” P. 401.5 
As appears from the preliminary statement 
of its decree, the trial court acted on that 
understanding of our holding. See Appen- 
dix. It was not necessary to reach the 
issue as to whether a mere plurality of li- 
censes, each containing a price-fixing pro- 
vision, violates the Sherman Act. It is not 
necessary now. 


[Concerted Action Is Important Element] 


The reference, 333 U. S. at 389, to the 
establishment of a prima facie case of con- 
spiracy by conscious industry concert in 
price fixing was directed at the basis for 
the admission of the separate declarations 
of alleged conspirators. Section V, pp. 399- 
402, of the opinion, however, contains our 
determination that an industry’s concerted 
price fixing by license violates the Sher- 
man Act per se. United States v. Paramount 
Pictures, 334 U. S:131,'143: 


Of course, when we remanded the case 
to the District Court the defendants had 
the right to introduce any evidence that 
they might have as to why all or any one 
of them should be found not to have vio- 
lated the Sherman Act. Our reference at 
333 U. S. 402, footnote 20, to Gulbenkian v. 
Gulbenkian, 147 F. 2d 173, shows that. See 
Federal Deposit Ins. Corp. v. Mason, 115 F. 
2d 548, 552; Bowles v. Biberman, 152 F. 2d 
700, 705. Furthermore, even though de- 
fendants had no substantial evidence to 
overcome the prima facie conclusion of Sher- 
man Act violation, they had the right to 
lay facts before the court that were perti- 
nent to the court’s decision on the terms of 
the decree; for example, the purpose of the 
concerted action, or the reason for making 
new patents available to the licensees, or 
willingness to license all applicants for the 


5 Gypsum’s petition for rehearing sought a 
modification of this position. It argued that 
“separate but similar lawful agreements must 
still be lawful if the result is lawful and no 
preliminary agreements or understanding to 
make them could be unlawful.’’ We denied 
yehearing. 333 U.S. 869. 

6H. g., ‘1. There was no agreement or under- 
standing between the United States Gypsum 
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patent privilege. Such rights, however, did 
not require the trial court to admit evidence 
that would not affect the outcome of the 
proceedings. They did not affect the power 
of the trial court to direct the progress of 
the case in such a way as to avoid a waste 
of time. 


[No Contrary Evidence Offered] 


A summary judgment, under Rule 56, 
was permissible on remand. It was allowed, 
as the last paragraph of the preliminary 
statement of the decree shows, on the court’s 
understanding that our opinion “held that 
the defendants acted in concert to restrain 
trade and commerce in the gypsum board 
industry and monopolized said trade and 
commerce among the several states in that 
section hereinafter referred to as the east- 
ern territory of the United States .. .” As 
heretofore explained, that conclusion fol- 
lowed from our decision, if no evidence that 
controverted our ruling was offered. It is 
therefore necessary to examine briefly the 
offer of evidence. 


The offer contained sixty-two paragraphs 
of proposed evidence. A full exposition is 
impracticable. Stress was laid on the avail- 
able evidence to rebut our finding of an in- 
dustry plan to stabilize prices. Evidence 
was offered to show the licenses were for 
settlement of alleged infringements, and 
individual in character and were not used 
as a subterfuge to gain price control. Such 
evidence would not affect our determination, 
set out above, that price-fixing licenses made 
in knowing concert by standardized price 
requirements violated the Sherman Act by 
their very existence. 


Defendants offered to prove that royal- 
ties based on unpatented gypsum board 
were compensation for patent licenses and 
installment payment for prior infringement 
damages. Such proof would not affect the 
fact that such a royalty added to the cost 
of producing unpatented board. 


[Good Intent No Defense] 


Proof was offered that convenants against 
transfer of licenses, for price maintenance 


Company (USG), patentee, and the other de- 
fendants or any of them that they would asso- 
ciate themselves in a plan to blanket the 
industry under patent licenses and _ stabilize 
prices or issue or cause to be issued substan- 
tially identical licenses to all of the defendants 
or any number of them.”’ 
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and for equality of license terms, and bul- 
letin orders against rebates by selling other 
products at a cheaper price when patented 
articles were sold, were to protect the li- 
censor’s monopoly under its letters patent. 
It was offered to prove that the activities 
of the Board Survey Company, considered 
in our former opinion, 333 U. S. 364, 400, 
were to secure compliance with the licenses; 
that there was no agreement to eliminate 
jobbers but only a purpose to maintain 
patent prices by discontinuing the jobber’s 
discount. Such proof, in view of our hold- 
ing as to the Sherman Act, would not make 
legal concerted action under patents to sta- 
bilize prices. We pass over other offers of 
proof as clearly immaterial on the issue of 
liability for Sherman Act violation. Good 
intentions, proceeding under plans designed 
solely for the purpose of exploiting patents, 
are no defense against a charge of violation 
by admitted concerted action to fix prices 
for a producer’s products, whether or not 
those products are validly patented devices. 
We do not think that, accepting the offers 
of fact as true, there is enough in the prof- 
fered evidence to change the actions of the 
defendants from the illegal to the permis- 
sible. A finding that the manufacturers did 
not violate the Sherman Act under the evi- 
dence introduced by the Government and 
that proffered by the defendants below 
would be.clearly erroneous in view of the 
concert of action to fix industry prices by 
the terms of the licenses.” 


We agree with a statement made by 
counsel for the Government in argument 
below that as a “matter of formulating the 
decree” many facts offered to be proven 
would have effect upon the conclusion of a 
court as to the decree’s terms. However, 
we read the preliminary statement of the 
District Court to the decree and the sum- 
mary decree itself as an adjudication of 


7 One of the defendants, Celotex Corporation, 
made a separate proffer of proof, indicating that 
it was the purchaser of a license from a licensee, 
American Gypsum Company. In the transfer, 
Celotex assumed the licensee’s obligations to 
maintain the licensor’s price. As Celotex took 
no other part in the conspiracy, it contends 
that the decree should not impose upon it any 
further restriction than a prohibition against 
price maintenance. Since Celotex entered into 
the conspiracy by its purchase of the license 
with an agreement to operate in accordance 
with its terms, we think it should be treated 
in the decree like the other licensees. 

8 At the hearing on proper terms for the decree 
Judge Garrett said, ‘Judge Jackson and I 
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violation of the Sherman Act by the action 
in concert of the defendants through the 
fixed-price licenses, accepting as true the 
underlying facts in defendants’ proof by 
proffer. The trial judges understood the 
summary judgment to be, as Judge Stephens 
said, “limited to that one undisputed ques- 
tion.” Judge Garrett and Judge Jackson 
agreed. That conclusion entitled the Gov- 
ernment only to relief based on that find- 
ing and the proffered facts. On that basis 
we dismissed United States Gypsum’s ap- 
peal from the decree, and on that basis we 
examine the Government’s objection to 
the decree. 


oe 


The Government’s proposed amendments te 
the decree —A trial court upon a finding of 
a conspiracy in restraint of trade and a 
monopoly has the duty to compel action 
by the conspirators that will, so far as 
practicable, cure the ill effects of the illegal 
conduct, and assure the public freedom from 
its continuance. Such action is not limited 
to prohibition of the proven means by 
which the evil was accomplished, but may 
range broadly through practices connected 
with acts actually found to be illegal. Acts 
entirely proper when viewed alone may be 
prohibited.” The conspirators should, so 
far as practicable, be denied future benefits 
from their forbidden conduct. 

The determination of the scope of the de- 
cree to accomplish its purpose is peculiarly 
the responsibility of the trial court. Its op- 
portunity to know the record and to ap- 
praise the need for prohibitions or affirmative 
actions normally exceeds that of any reviewing 
court, This has been repeatedly recognized 
by us.“ Notwithstanding our adherence to 
trial court responsibility in the molding of 
a decree as the wisest practice and the most 
productive of good results, we have never 


thought that, within the limits of the decision 
of the Supreme Court, that decree should of 
course be granted and that nothing that was 
given us in the proffer of proof would change 
the attitude of the Supreme Court within the 
scope of those matters upon which it had spe- 
cifically passed. 

““‘Now, that was the summary judgment.”’ 

® Hihyl Gasoline Corp. v. United States, 309 
U. S. 436, 461; Hartford-Empire Co. v. United 
States, 323 U. S. 386, 409; International Salt Co. 
v. United States, 332 U. S. 392, 401. 

United States v. Bausch & Lomb Co., 321 
UsSarOt 424: 

1 Associated Press v. United States, 326 U. S. 
1, 22; cf. International Salt Co. v. United States, 
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treated that power as one of discretion, 
subject only to reversal for gross abuse. 
Rather we have felt an obligation to inter- 
vene in this most significant phase of the 
case when we concluded there were inap- 
propriate provisions in the decree.” In re- 
solving doubts as to the desirability of 
including provisions designed to restore 
future freedom of trade, courts should give 
weight to the fact of conviction as well as 
the circumstances under which the illegal 
acts occur.” Acts in disregard of law call 
for repression by sterner measures than 
where the steps could reasonably have been 
thought permissible. We turn then to the 
Government’s proposals for modification of 
the decree on the assumption that only a 
violation through concerted industry license 
agreements has been proven, but recogniz- 
ing, as is conceded by defendants, that re- 
lief, to be effective, must go beyond the 
narrow limits of the proven violation. 


[Definition Relaxed] 


(a) There is one change acceptable to the 
Government and United States Gypsum 
and which we think desirable. Article II, 
§ 3, of the decree defines gypsum board as 
“made from gypsum and embodying any of 
the inventions or improvements set forth 
and claimed in any of the Patents.” This 
is too restrictive, and the word “and em- 
bodying any of the inventions or improve- 
ments set forth and claimed in any of the 
Patents” should be stricken, if the definition 
is used. 


[Area Covered by Decree Extended] 


(b) The Government accepts the finding 
of Article III of the decree but objects to 
Article V (2) and (3) because, read together, 
they allow agreements through price fixing 
by license between United States Gypsum 
and Pacific Coast licensees. The complaint 
of Sherman Act violation was restricted to 
the eastern territory of the United States. 
The evidence applied only to that area. 
However, the close similarity between inter- 
state commerce violations of the Sherman 

- Act in eastern territory and western terri- 
tory seems sufficient to justify the enlarge- 
ment of the geographical scope of the decree 


332 U. S. 392, 399-401. And see United States 
v. Crescent Amusement Co., 323 U. S. 173, 185. 

122 Standard Oil Co. v. United States, 221 U. S. 
1, 78-82: United States v. American Tobacco Co., 
221 U. S. 106, 184-88; United States v. Crescent 
Amusement Co., 323 U. S. 173, 185-87; note 
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to include all interstate commerce. Article 
V of the Government’s proposed decree in- 
dicates one way in which this extension 
could be accomplished. 


[Application to Unpatented Products] 


(c) The Government asks an extension 
of the decree to include all gypsum prod- 
ucts instead of patented gypsum board 
alone. Compare Appendix, Art. V. The li- 
cense agreements, as indicated above, re- 
quired royalties on unpatented open edge 
gypsum board. Board Survey, the organ- 
ization created to enforce the license agree- 
ments, found possibilities of price evasion 
to. exist by a licensee’s cutting prevailing 
prices on other commodities, sold in con- 
junction with patented gypsum board. Bul- 
letins, issued to standardize sale practices, 
criticized rebates as violative of the license 
agreements. 333 U. S. 364, 386. Defend- 
ants’ offer of proof did not, deny such effort 
to systematize sales. Their explanation was 
that the efforts were to enforce legitimate 
license agreements and were not calculated 
steps in conspiracy or monopoly. We think 
the Government’s request that the decree’s 
injunctions reach gypsum products, as de- 
fined in its proposed decree, is reasonable 
and should be allowed. See U. S. proposed 
decree, Article IJ, § 4, and Article V. 


[Standardization of Trade Practices] 


(d) The Government asks that the decree 
forbid standardization of trade practices 
through concerted agreement. Our former 
Gypsum opinion, pp. 382-83, gives a summary 
of the methods adopted. Another method 
of regulating sales was by special provision 
for certain classes of customers, jobbers 
and manufacturers distributors. See 333 
U. S. at 397 and 399, n. 18. We think this 
would justify the Government’s requests. 
Article V, §§ 3, 4 and 6. 


[Delivered Prices] 


(e) The Government asks the insertion 
of Article V, subparagraph 5, directed at an 
agreement for concerted action in selling 
or quoting products at prices calculated ac- 
cording to a delivered price system. Appel- 
lant points out that such a system was said 


especially Hartford-Empire Co. v. United States, 
323 U. S. 386, 409-35. 

13 Tocal 167, I. B. T. v. United States, 291 
U. S. 293, 299; Hartford-Empire Co. v. United 
States, 323 U.S. 386, 409. 
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by this Court, 333 U. S. at 382, to have been 
employed, and no proffer of contrary proof 
has been made. 


Defendants argue as follows: The price 
for the patented product was “the lowest 
combination of mill price and rail freight 
from mill to destination.” Defendants urge 


that 


“The only witness at the trial who was 
interrogated about it said that the pricing 
system in the gypsum board industry was 
the very opposite of the basing point sys- 
tem; that the mill base prices were ex- 
tended to all mills; and that it was really 
only a freight equalization method of pric- 
ing which resulted in the customer always 
getting the lowest possible price no matter 
from whom he bought.” 
And they say 

“Tt was not established by the license bul- 
letins, but licensor, in stating the minimum 
price, merely used the method of pricing 
as it then existed.” 


Further, defendants point out 


“If appellee companies are to be ques- 
tioned as to their method of pricing, they 
should be afforded a full hearing for the 
presentation of all pertinent matters bear- 
ing upon their pricing practices and should 
not be called upon to defend themselves 
in a summary hearing for an alleged con- 
tempt of court.” 

We think the appellees are unduly ap- 
prehensive. The Government’s proposed 
prohibition of delivered price arrangements 
is directed at concerted action, by agreement 
or understanding among the manufacturers, 
not at any system of pricing the individual 
manufacture may adopt or any price that 
he may make. Since the conspiracy for 
restraint of trade was furthered by this 
arrangement, use of such a method should 
be banned for the future. To avoid any 
possibility that an individual’s meeting of 
competitors’ prices would be construed as a 
contempt of the decree, we think proposed 
Article V (5) should read as follows: 


“5. Agreeing upon any plan of selling 
or quoting gypsum products at prices 
calculated. or determined pursuant to a 
delivered price plan which results in 
identical prices or price quotations at given 
points of sales or quotation by defendants 
using such plan;” 


144See our discussion in Trade Comm’n v. 
Cement Institute, 333 U. S. 683, 727-28. 
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[Time for License Application] 


(f) The Government objects to Article 
VI of the decree which provides, §1, for 
compulsory licensing for 90 days to any ap- 
plicant of all then-owned patents relating 
to gypsum board at not to exceed the 
standardized royalties as theretofore charged 
to defendant licensees. The objection is that 
the limited time makes are requirement futile 
except for present licensees. There is a corol- 
lary objection to Article VIII because of 
provisions in the approved license agree- 
ments. Particular reference is made by the 
Government to an approved provision re- 
quiring the licensee to report its monthly 
sales and price with right to Gypsum to 
have an inspection by a certified public ac- 
countant approved by the parties. The Gov- 
ernment fears the competitive advantage to 
Gypsum of knowing its competitors’ sales 
and prices, and the depressive effect of such 
information on a strenuous sales program 
by the licensee. 

The Government suggests expanding the 
requirement of licensing to include all United 
States Gypsum patents, old and new, with 
a provision by which new patents may be 
excluded after five years. See proposed 
decree, Art. VI, § 6. Other proposed changes 
require all licensees to receive equal treat- 
ment as to royalties, but the burden of estab- 
lishing royalty values on United States 
Gypsum and allow a licensee to attack the 
validity of patents. 

In United States v. National Lead Co., 332 
U. S. 319, 335-51, we recently dealt with 
problems of licenses and royalties after a 
finding of Sherman Act violation. The ar- 
rangements on account of which the com- 
panies manufacturing titanium pigments in 
that combination were adjudged violators 
were as offensive to the prohibitions of the 
Sherman Act as those proven in the present 
case. Depending largely upon the discretion 
of the trial court, we refused to modify the 
decree. It ordered the accused patent owners 
to license all patents controlled by them 
concerning titanium and titanium manu- 
facturers during the succeeding five years at 
a reasonable royalty to be fixed by the Court. 
Paragraphs 4 and 7 of that decree, 332 U. S. 
at 335-37. 


The terms of the National Lead decree are 
somewhat like those the Government asks 
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here. In the present case there should be 


no requirement of reciprocal grants. 332 
WieS2336: 


We think that the United States Gypsum 
Company should be required to license all 
its patents in the gypsum products field to 
all applicants on equal terms. Whether the 
term for compulsory licensing of new patents 
is to be five years, or for a longer period 
with the privilege to the appellees to move 
for a limitation for such new patents, as pro- 
vided in the suggested decree, Art. VI, §6, 
we leave to the District Court. That court 
should provide for its determination of a 
reasonable royalty either in each instance of 
failure to agree or by an approved form or 
by any other plan in its discretion. 

We disapprove the Government’s sugges- 
tion that the burden of establishing the rea- 
sonableness of the requested royalty should 
be placed upon Gypsum by the decree. We 
do not decide where the burden of proof of 
value lies or who has the duty to go forward 
with the evidence in any particular instance. 


We disapprove the Government’s sug- 
gestion, contained in Article VI (5) that the 
decree shall not be taken as preventing an 
“applicant” (we construe this as meaning 
licensee) attacking the patent or as import- 
ing value to it. We see no occasion for this 
unusual provision and think it should be en- 
tirely omitted.” 

We direct that Article VI of the decree 
be so modified as generally to conform to 
the above suggestions. 

We approve the Government’s suggested 
provisions for inspection of licensees’ books 
and reports to licensor, substantially as set 
out in proposed Article VI (2) (c). 


[Access to Records] 


(g) The Government seeks access to the 
records and personnel of the defendants for 
the purpose of advising itself as to the de- 
fendants’ compliance with the judgment. 
See proposed Article VIII. Construing the 
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article as we did in United States v. Bausch 
SPIO ay (Cor, BGAN IU S. AWE VAs, iG, wi 
think the request reasonable. This article, or 
one of similar import, should be included 
in the decree. 


[A pplication of Decree to Individual 
Defendants | 


(h) We have noted the Government’s con- 
tentions in regard to the individual defend- 
ants, Avery, Knode, Baker, Ebsary and 
Tomkins, and its suggestion that Article 
III be modified so as to read “defendants” 
in the first line, instead of “defendant com- 
panies.” It is true that these individuals 
signed the questioned agreements, but they 
were acting as officials and we think the pro- 
visions of Article V bar them from engag- 
ing in similar conspiracies. 

(i) The Government asks that all costs be- 
taxed against the defendant companies. 
Article IX, proposed decree; Article X, de- 
cree entered. We see no reason to interfere 
with the discretion of the trial court in this 
matter. 


[Reversed | 


“With these general suggestions, the de- 
tails and form of the injunction can be more 
satisfactorily determined by the District 
Court.” * Its procedure for the settlement 
of a decree is more flexible than ours. The 
decree is reversed and the cause remanded 
to the District Court for further proceed- 
ings in conformity with this opinion. 

Reversed. 


Mr. Justice Brack believes that all the 
amendments proposed by the Government to 
Article VI of the decree are necessary to 
protect the public from a continuation of 
monopolistic practices by United States 
Gypsum. 

Mr. Justice JAcKSonN and Mr. JUSTICE 
CLarK took no part in the consideration or 
decision of this case. 


and cf. Scott Paper Co. v. Marcalus Mfg. Co., 
326 U. S. 249. 
1s Warner & Co. v. Lilly & Co., 265 U. S. 


526, 533. 
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APPENDIX 


District Court DECREE 


Preliminary Statement 


This cause came on for tria! before this 
Court on November 15, 1943. At the con- 
clusion of plaintiff's presentation of the case, 
defendants moved, pursuant to Rule 41 (b) 
of the Federal Rules of Civil Procedure, for 
judgment dismissing the complaint on its 
merits. The motion of defendants was 
granted August 6, 1946. The judgment so 
rendered by this Court was reversed by the 
Supreme Court of the United States, and 
the case was remanded to this Court for 
further proceedings in conformity with the 
opinion of the Supreme Court (333 U. S. 
364). 


Following the remand, the plaintiff, pur- 
suant to Rule 56 of the Federal Rules of 
Civil Procedure, moved for summary judg- 
ment in its favor upon the pleadings and 
all of the proceedings which theretofore had 
been had in the case, or in the alternative, 
for such further proceedings as this Court 
might direct, and defendants, by direction 
of the Court, filed proffers of proof. 


Argument by counsel for the respective 
parties upon the motion of plaintiff was 
heard by the Court, and after due considera- 
tion of such argument and of defendants’ 
proffers of proof, Garrett, J. and Jackson, 
J., constituting a majority of the Court, an- 
nounced a ruling to the effect that plaintiff's 


Provisions of District Court Decree. 
(The articles of these decrees have been 


Article I 


This Court has jurisdiction of the subject 
matter hereof and of the parties hereto. The 
complaint states a cause of action against de- 
fendants under the Act of Congress of July 2, 
1890, entitled ‘“‘An Act to Protect Trade and 
Commerce Against Unlawful Restraints and 
Monopolies,’’ commonly known as the Sherman 
Anti-trust Act, and acts amendatory thereof 
and supplemental theretn, 


Article II 


As used in this decree: 


1. “Defendant companies’’ shall mean all of 
the corporate defendants and Samuel M. Gloyd, 
doing business under the name of Texas Cement 
Plaster Company. 


2. The ‘'Patents’’ shall mean United States 


Letters Patent and applications for United 
States Letters Patent owned by defendant 
q{ 62,729 


OF NOVEMBER 7, 1949, 


motion for sumimary judgment would be 
granted, and Stephens, J., who presided dur- 
ing the trial, announced his dissent from 
such ruling. 

Thereafter counsel for plaintiff and counsel 
for certain of the defendants submitted forms 
of final decrees for the consideration of the 
Court and also suggested findings of fact, 
the latter to be considered in the event the 
Court should deem it necessary to make 
any findings of fact additional to those origi- 
nally found by it and to those stated in the 
opinion of the Supreme Court. 

In due course, the Court heard arguments 
respecting the proposed decrees and the sug- 
gested findings of fact, and full considera- 
tion has been given thereto and to all prior 
proceedings—all being considered in the 
light of the decision of the Supreme Court 
which, as understood by the majority of this 
Court, held that the defendants acted in 
concert to restrain trade and commerce in 
the gypsum board industry and monopolized 
said trade and commerce among the several 
states in that section hereinafter referred 
to as the eastern territory of the United 
States, which section embraces all the states 
of the United States westward from the 
eastern coast thereof to the Rocky Mountains 
and including New Mexico, Colorado, 
Wyoming, and the eastern half of Montara. 


Provisions of United States’ Proposed Decree. 
rearranged to facilitate comparison. ] 


Article I 


This Court has jurisdiction of the subject 
matter hereof and of the parties hereto. The 
complaint states a cause of action against 
defendants under the Act of Congress of July 2, 
1890, entitled ‘“‘An Act to Protect Trade and 
Commerce Against Unlawful Restraints and 
Monopolies,’’ commonly known as the Sherman 
Antitrust Act, and acts amendatory thereof and 


“supplemental thereto. 


Article II 


For the purposes of this judgment: 


1. ‘“‘Defendant companies” shall mean all of 
the corporate defendants and Samuel M. Gloyd, 
doing business under the name of Texas Cement 
Plaster Company. 


2. ‘‘Patents’’ shall mean United States Let- 
ters Patent and applications for United States 
Letters Patent relating to gypsum board, its 
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United States Gypsum Company which are de- 
scribed in the Patent Licenses, as hereinafter 
defined, and continuations in whole or in part, 
renewals, reissues, divisions, and extensions 
thereof. 


3. “Gypsum board"’ shall mean plaster board 
or lath (including perforated and metallized 
lath) and wallboard (including metallized wall- 
Loard) made from gypsum and embodying any 
of the inventions or improvements set forth 
and claimed in any of the Patents. 


4, “‘Patent Licenses’’ shall mean the patent 
license agreements which were in effect between 
defendant United States Gypsum Company and 
each of the other defendant companies at the 
time the complaint herein was filed and de- 
scribed in said complaint as follows: [Listed to 
cover all.] 


Article III 


The defendant companies have acted in con- 
cert in restraint of trade and commerce among 
the several states in the eastern territory of 
the United States to fix, maintain and control 
the prices of gypsum board and have monopo- 
lized trade and commerce in the gypsum board 
industry in violation of sections 1 and 2 of the 
Sherman Antitrust Act. 


Article IV 


Each of the license agreements listed in Ar- 
ticle II hereof is adjudged unlawful under the 
antitrust laws of the United States and illegal, 
null and void. 


Article V 


Each of the defendant companies and each 
of their respective officers, directors, agents. 
employees, representatives, subsidiaries, and 
any person acting or claiming to act under, 
through or for them or any of them are hereby 
enjoined and restrained from 


(1) the further performance or enforcement 
of any of the provisions of the Patent Licenses, 
including any price bulletin issued thereunder; 

(2) entering into or performing any agree- 
ment or understanding among the defendants 
or any of them for the purpose or with the 
effect of continuing, reviving or reinstating any 
monopolistic practice. 

(3) entering into or performing any agree- 
ment or understanding among the defendants 
or any of them in restraint of trade and com- 
merce in gypsum board among the several states 
in the eastern territory of the United States by 
license agreements to fix, maintain or stabilize 
prices of gypsum board or the terms and con- 
ditions of sale thereof. 
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processes, methods of manufacture, or use, and 
continuations in whole or in part, renewals, 
reissues, divisions, and extensions of any such 
patent or patent application. 


3. ‘“‘Gypsum board”’ shall mean plasterboard, 
lath, wallboard, special surfaced board, sheath- 
ing, liner board (including any such product 
which is perforated or metallized) made from 
gypsum. 


4. “Gypsum products’ shall mean gypsum 
board as “defined in the preceding paragraph, 
and plaster, block, tile and Keene’s cement 
made from gypsum. 


5. As used in Article IV, ‘‘license agree- 
ments’’ shall mean the patent license agree- 
ments which were in effect between defendant 
United States Gypsum Company and each of 
the other defendant companies at the time the 
complaint herein was filed and described in 
said complaint as follows: [Listed to cover all.] 


Article III 


The defendants have acted in concert in re- 
Straint of trade and commerce among the 
several States in the eastern territory of the 
United States to fix, maintain and control the 
prices of gypsum board and have monopolized 
trade and commerce in the gypsum board in- 
dustry in violation of Sections 1 and 2 of the 
Sherman Antitrust Act. 


Article IV 


Each of the license agreements listed in Ar- 
ticle II hereof is adjudged unlawful under the 
antitrust laws of the United States and illegal, 
null and void. 


Article V 


The defendant companies, and their respective 
officers, directors, agents, employees, represent- 
atives, and subsidiaries, be and each of them 
hereby is enjoined from entering into or per- 
forming any agreement or understanding to 
fix, maintain, stabilize, or make uniform, by 
patent license agreements or by other con- 
certed action, the prices, or the terms or con- 
ditions of sale of, gypsum products sold or 
offered for sale or resale in or affecting inter- 
state commerce; and from engaging in, pursu- 
ant to such an agreement or understanding, 
any of the following acts or practices: 

1. Fixing, maintaining or making uniform 
the kinds, types, or varieties of gypsum prod- 
ucts manufactured or sold, or the methods of 
manufacturing, selling, packaging, shipping, 
delivering or distributing gypsum products; 

2. Refraining from the manufacture, sale or 
distribution of any kind, type, or variety of 
gypsum products or the method of manufac- 
turing, selling, packaging, shipping, delivering 
or distributing gypsum products; 

3. Agreement upon or adhering to any basis 
for the selection or classification of purchasers 
of gypsum products; 

4. Refraining from selling gypsum products 
to any purchaser or any class of purchasers; 

5. Agreeing upon or adhering to any system 
of selling or quoting gypsum products at prices 
calculated or determined pursuant to a basing 
point delivered price system or any other plan 
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Article VI 


1. Defendant United States Gypsum Company 
is hereby ordered and directed to grant to each 
applicant therefor within 90 days after the 
effective date hereof, but only in so far as it 
has the right to do so, a non-exclusive license 
to make, use and vend under any, some, or all 
patents and patent applications now owned or 
controlled by it relating to gypsum board, pro- 
vided that such license agreement fixes a 
royalty not to exceed the royalty of the same 
article or process fixed in the license agree- 
ments set out in Article II hereof. 


2. Defendant United States Gypsum Company 
is hereby enjoined and restrained from making 
any sale or other disposition of any of said 
patents or patent applications which would 
deprive it of the power or authority to grant 
such licenses, unless in any sale, transfer or 
assignment it shall be required that the pur- 
chaser, transferee or assignee shall observe the 
provisions of this section. 


Article VIII 


The forms of license agreement which the 
Court has this day ordered filed herein are 
hereby approved; and the tender by defendant 
United States Gypsum Company to each appli- 
cant for a license agreement containing the 
terms and conditions set forth in the applicable 
filed form or forms shall constitute compliance 
by defendant United States Gypsum Company 
with the provisions of Article VI. 
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or system which results in identical prices or 
price quotations at given points of sale or quo- 
tation by defendants using such plan or system; 


6. Policing, investigating, checking or inquir- 
ing into the prices, quantities, terms or condi- 
tions of any offer to sell or sale of gypsum 
products. 


Article VI 


1. Defendant United States Gypsum Company 
is hereby ordered and directed to grant to each 
applicant therefor a non-exclusive license to 
make, use and vend under any, some or all of 
the patents now or hereafter owned or con- 
trolled by it; and is hereby enjoined from 
making any sale or other disposition of any 
of said patents which deprives it of the power 
or authority to grant such licenses, unless it 
requires, as a condition of such sale, transfer 
or assignment, that the purchaser, transferee 
or assignee shall observe the requirements of 
Articles YI and VIII of this judgment and 
unless the purchaser, transferee or assignee 
shall file with this Court, prior to consummation 
of said transaction, an undertaking to be bound 
by said articles of this judgment. 


2. Defendant United States Gypsum Company 
is hereby enjoined from including any restric- 
tion or condition whatsoever in any license or 
sublicense granted by it pursuant to the pro- 
visions of this article except that (a) the license 
may be nontransferable; (b) a reasonable non- 
discriminatory royalty may be charged, which 
royalty may not be imposed upon or measured 
by patent-free products, processes or uses; (c) 
reasonable provisions may be made for periodic 
inspection of the books and records of the li- 
censee by an independent auditor or any per- 
son acceptable to the licensee, who shall report 
to the licensor only the amount of the royalty 
due and payable; (d) reasonable provision may 
be made for cancellation of the license upon 
failure of the licensee to pay the royalty or to 
permit the inspection of its books and records 
as hereinabove provided; (e) the license must 
provide that the licensee may cancel the license 
at any time after one year from the initial date 
thereof by giving 30 days’ notice in writing to 
the licensor. 

3. Upon receipt of written request for a li- 
cense under the provisions of this article, de- 
fendant United States Gypsum Company shall 
advise the applicant in writing of the royalty 
which it deems reasonable for the patent or 
patents to which the request pertains. If the 
parties are unable to agree upon a reasonable 
royalty within 60 days from the date such re 
quest for a license was received by United 
States Gypsum Company, the applicant therefor 
may forthwith apply to this Court for the de- 
termination of a reasonable royalty, and United 
States Gypsum Company shall, upon receipt 
of notice of the filing of such application, 
promptly give notice thereof to the Attorney 
General, who shall have the right to be heard 
thereon. In such proceeding, the burden of 
proof shall be on United States Gypsum Com- 
pany to establish the reasonableness of the 
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Article VII 


Nothing contained in this decree shall be 
fleemed to have any effect upon the operations 
or activities of said defendants which are au- 
thorized or permitted by the Act of Congress of 
April 10, 1918, commonly called the Webb- 
Pomerene Act, or the Act of Congress of 
August 17, 1937, commonly called the Miller- 
Tydings Act, or by any present or future act 
vf Congress or amendment thereto; provided, 
however, nothing contained in this article shall 
in any manner affect the provisions of Article 
VI of this decree. 


Trade Regulation Reports 


Court Decisions 
U.S. v. United States Gypsum Co., et al, 


64,135 


royalty requested by it, and the reasonable 
royalty rates, if any, determined by the Court 
shall apply to the applicant and all other li- 
censees under the same patent or patents. Pend- 
ing the completion of any such proceeding the 
applicant shall have the right to make, use and 
vend under the patents to which his application 
pertains without payment of royalty or other 
compenSation except as provided in paragraph 4 
of this article. 


4. Where an application has been made to 
this Court for the determination of a reasonable 
royalty under paragraph 3 of this article, 
United States Gypsum Company may apply to 
the Court to fix an interim royalty rate pending 
final determination of what constitutes a rea- 
sonable royalty. If the Court fixes such interim 
royalty rate, United States Gypsum Company 
shall then issue and the applicant shall accept 
a license, or, as the case may be, a sublicense, 
providing for the periodic payment of royalties 
at such interim rate from the date of the filing 
of such application by the applicant. If the 
applicant fails to accept such license or fails to 
pay the interim royalty in accordance there 
with, such action shall be grounds for the dis- 
missal of his application. Where an interim 
license or sublicense has been issued pursuant 
to this paragraph, reasonable royalty rates, 
if any, as finally determined by the Court shall 
be retroactive for the applicant and for all 
other licensees under the same patent or patents 
whose licenses provide for a higher royalty rate 
to a date to be fixed by the Court. 


5. This judgment shall not be construed (a) 
as preventing any applicant from attacking, in 
this proceeding or in any other proceeding, the 
validity or scope of any patent of defendant 
United States Gypsum Company, or (b) as 
importing any validity or value to any such 
patent. 


6. At any time after five years from the effec- 
tive date of this judgment defendant United 
States Gypsum Company may apply to this 
Court, after notice to the Attorney General, for 
an order limiting the application of paragraph 
1 of this Article to patents coming under the 
ownership or control of the United States Gyp- 
sum Company prior to the date of such applica- 
tion; and the Court, upon a showing by United 
States Gypsum Company that the effects of 
defendants’ combination have been dissipated 
and that competitive conditions in the gypsum 
board industry have been restored, shall grant 
said application and enter an order modifying 
paragraph 1 of Article VI of this judgment. 


Article VII 


Nothing contained in this judgment shall be 
deemed to have any effect upon the operations 
or activities of the defendants which are au- 
thorized or Permitted by the Act of Congress 
of April 10, 1918, commonly called the Webb- 
Pomerene Act, or the Act of Congress of 
August 17, 1937, commonly called the Miller- 
Tydings Act, or by any present or future act 
of Congress or amendment thereto; provided, 
however, nothing contained in this article shall 
in any manner affect the provisions of Article 
VI of this judgment. 
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Article X 


Judgment is entered against the defendant 
companies for 50% of the costs to be taxed in 
this proceeding, and the costs so to be taxed 
are hereby prorated against the several de- 
fendant companies as follows: [Here follows 
allocation. ] 


Article IX 


Jurisdiction of this cause, and of the parties 
hereto, is retained by the Court for the purpose 
of enabling any of the parties to this decree, 
or any other person, firm or corporation that 
may hereafter become bound thereby in whole 
Or in part, to apply to this Court at any time 
for such orders, modifications, vacations or di- 
rections as May be necessary or aprpopriate 
(1) for the construction or carrying out of this 
decree, and (2) for the enforcement of compli- 
ance therewith. 
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Article VIII 


For the purpose of securing compliance with 
this judgment, authorized representatives of 
the Department of Justice, upon written request 
of the Attorney General or an Assistant Attor- 
ney General to any defendant company and 
upon reasonable notice, shall be permitted, sub- 
ject to any legally recognized privilege, access 
during the office hours of said defendant to all 
books, ledgers, accounts, correspondence, memo- 
randa, and other records and documents in the 
possession or under the control of said defend- 
ant relating to any matters contained in this 
judgment. Any authorized representative of 
the Department of Justice shall be permitted to 
interview officers or employees of any defendant 
company regarding any such matters, subject 
to the reasonable convenience of said defendant 
but without restraint or interference from it; 
provided, however, that such officer or employee 
may have counsel present. No information 
obtained by the means provided in this article 
shall be divulged by any representative of the 
Department of Justice to any person other than 
a duly authorized representative of such De- 
partment, except in the course of legal pro- 
ceedings to which the United States is a party 
for the purpose of securing compliance with this 
judgment or as otherwise required by law. 


Article IX 


Judgment is entered against the defendant 
companies for all costs to be taxed in this pro- 
ceeding, and the costs so to be taxed are hereby 
prorated against the several defendant com- 
panies as follows: [Here follows allocation. ] 


Article X 


Jurisdiction of this cause, and of the parties 
hereto, is retained by the Court for the purpose 
of enabling any of the parties to this judgment, 
or any other person, firm or corporation that 
may hereafter become bound thereby in whole 
or in part, to apply to this Court at any time 
for such orders, modifications, vacations or 
directions as may be necessary or appropriate 
(1) for the construction or carrying out of this 
judgment, and (2) for the enforcement of com- 
pliance therewith and the punishment of vio- 
lations thereof. 
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[] 62,730] Cumberland Pharmacy, Inc. v. Harrico Vanderbilt Drug Co. 


: In the Supreme Court of Kings County, New York. Special Term, Part I. 124 
N. Y. L. J. 1327. November 27,. 1950. 


New York Fair Trade (Feld-Crawford) Act 


Defenses to Preliminary Fair Trade Injunction—Violative Sales by Plaintiff—Issuance 
Conditioned on Immediate Trial Where Opposing Affidavits Present Unsolved Issues.— 
Where violative sales by the plaintiff are alleged in a defendant’s affidavit supporting his 
argument that the plaintiff is not entitled to a preliminary injunction against alleged 
violations of a fair trade law, there is need for an immediate inquiry into the facts, and 
the requested temporary injunction is issued only on condition that trial be asked for 
shortly and that it proceed without delay. 


See the State Laws annotations, Vol. 2, { 8604.817; Resale Price Maintenance Com- 
mentary, Vol. 2, J 7358. 


Mr. JUsTICE STEINBRINK: [Jn full text 
except for omissions indicated by asterisks] 
Plaintiffs seek injunctive relief against de- 
fendant for asserted violations of the so- 


volved are such that a court of equity 
should withhold its aid. It is apparent 
from the affidavits tendered by both sides 
that a full and prompt elicitation of the 


called New York Fair Trade Law. An 
injunction pendente lite presently is asked 
for. Defendant’s position on the motion is 
that, assuming the violations charged to 
have occurred, plaintiffs’ own violations of 
the law, attested by opposing affidavits sub- 


facts should be had. The motion for tem- 
porary injunction is granted upon condition 
that the case be noticed for trial (by either 
party), whereupon it is to be given a pref- 
erence; that the parties procced with the 
trial when reached. * * * 


mitted, and the circumstances generally in- 


[f] 62,731] United States v. General Electric Co., et al. 


In the United States District Court for the District of New Jersey. Civil Action 
No. 1364. Filed November 21, 1950. 


Sherman Antitrust Act 


Government Equity Suits—Intervention by Private Parties—Denial Where Purpose 
Would Be to Fashion Decree to Protect Interests of Intervenors——Where applicants for 
intervention in a government suit are given no express right of intervention by statute, 
then although the applicants may be affected in their business interests by the terms of 
the decree which is about to be formulated, they cannot demand intervention of right 
unless they will also be bound by the decree. 


Intervention by the alternative method of appealing to the discretion of the court 
is also denied, since the fashioning of a government decree is not permitted to private 
parties, and since the applicants may bring private suits for the fashioning of decrees of 
benefit to themselves. It is also believed that a decree will better safeguard the interests 
of the public generally if it is drawn up on the basis of the government’s over-all evidence 
concerning an industry, rather than on the basis of evidence introduced piecemeal by 
several intervenors. 


See the Sherman Act annotations, Vol. 1, J 1610.371. 


Government Equity Suits—Intervention by Private Parties—Introduction of Evidence 
in Support of Motion.—If the legal reasons brought forward in support of applications 
by private parties to intervene in a government suit are themselves insufficient, then 
evidence offered by the applicants in support of their motions need not be received, since 
clarification of factual issues would not change the legal position of the applicants. 


See the Sherman Act annotations, Vol. 1, § 1610.371. 
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For the plaintiff: Leonard J. Emmerglick, Special Assistant to the Attorney General, 
and Horace Hi. Robbins, Special Attorney. 


For the defendants and applicants: George Gildea (Katzenbach, Gildea & Rudner), 
Whitney North Seymour and Albert C. Bickford (Simpson, Thacher & Bartlett), Alex- 
ander C. Neave (Fish, Richardson & Neave), with Quincy C. Baldwin of counsel, for 
General Electric Co. and International General Electric Co., Inc.; Arthur J. Martin, 
Jr. (Pitney, Hardin & Ward), for Sylvania Electrical Products, Inc.; Walter J. Waldau 
(Stryker, Tams & Horner), for Westinghouse Electric & Mfg. Co.; Richard Eyre, for 
Tung Sol Lamp Works, Inc.; Samuel I. Kessler (Kessler & Kessler), with Arthur J. 
Brothers of counsel, for Jewel Lamp Co., Herzog Miniature Lamp Works, Inc., Solar 
Electric Corp., Republic Co., Atlas Lamp Corp., Dura Electric Lamp Co., Inc., Carlton 
Corp., Pennsylvania Illuminating Corp., and Save Electric Co.; Israel B. Greene (Greene 


& Hellring), for Bond Electric Co. 


On Motions to Intervene, Etc. 


ForMAN, Judge: [/n full text except for 
omissions indicated by asterisks] * * * 


The applications to intervene or otherwise 
participate in this anti-trust suit brought by 
the United States come at a stage in the 
litigation where there are in progress pro- 
ceedings relating to the formulation of a 
final decree pursuant to an opinion filed on 
January 19, 1949 following the trial in this 
action. 


[Authorization for Intervention] 


The rule of procedure authorizing inter- 
vention is as follows: 


“Rule 24. Intervention. 


“(a) Intervention of Right. Upon timely 
application anyone shall be permitted to 
intervene in an action: (1) when a statute 
of the United States confers an uncondi- 
tional right to intervene; or (2) when the 
representation of the applicant’s interest 
by existing parties is or may be inade- 
quate and the applicant is or may be 
bound by a judgment in the action; or 
(3) when the applicant is so situated as to 
be adversely affected by a distribution 
or other disposition of property which 
is in the custody or subject to the control 
or disposition of the court or an officer 
thereof. 

“(b) Permissive Intervention. Upon 
timely application anyone may be per- 
initted to intervene in an action: (1) when 
a statute of the United States confers a 
conditional right to intervene; or (2) when 
an applicant’s claim or defense and the 
main action have a question of law or 
fact in common. When a party to an ac- 
tion relies for ground of claim or defense 
upon any statute or executive order ad- 
ministered by a federal or state govern- 
mental officer or agency or upon any 
regulation,.order, requirement or agree- 
ment issued or made pursuant to the stat- 
ute or executive order, the officer or agency 
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upon timely application may be permitted. 

to intervene in the action. In exercising 

its discretion the court shall consider 
whether the intervention will unduly delay 
or prejudice the adjudication of the rights 
of the original parties.” 

* * * 

Substantially all applicants for interven- 
tion contend that they are in competition 
with the General Electric Company and that 
their businesses will be affected adversely, 
or otherwise, depending upon the terms of 
the decree which will be entered in this case; 
that the representation of their interests by 
the Government is inadequate and that they 
can be of aid to the court in the framing 
and enforcement of a decree which will also 
protect the public. 


[No Intervention as of Right] 


It is clear that the petitioners do not 
qualify for intervention as of right under 
the statutes and they themselves do not se- 
riously press that contention. 

Kk OK 


* * * [Under Rule 24 (a) (2) there is a 
sonjunctive requirement that the applicant 
for intervention “is or may be bound by 
a judgment in the action”. While appli- 
cants may be more or less affected by the 
judgment rendered in this case it is apparent 
that they will not be bound by any decree 
which may be entered. See Jewel Ridge Coal 
Corp. v. Local #6167, etc.,3 F.R. D. 251, 254. 


[Type of “Claim” Questioned] 


The sole basis to warrant the interven- 
tion of the petitioners is that this court is 
endowed with the power to permit interven- 
tion in the exercise of its sound discretion 
within the scope of Rule 24(b). It is indeed 
questionable whether the claim of petition- 
ers that their interests will best be served 
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by the entering of a certain form of decree 
or the granting of certain relief is the type 
of “claim” encompassed within the Rule 
which would justify the exercise of a court’s 
discretion in allowing intervention. Apart 
from this consideration, I am constrained 
to the opinion that my discretion should 
not be exercised to permit the petitioners 
to intervene in this anti-trust suit instituted 
and tried by the Government. * * * 


[Private Suit Proper Remedy] 


The primary aim of the petitioners is the 
fashioning of a decree which will be directly 
beneficial to them. This they may not do 
by intervention in this suit. It is settled that 
a private person may not maintain a suit 
under § 4 of the Sherman Act. * * * If peti- 
tioners are being and have been irrevocably 
injured by the defendants’ conduct, their 
remedy is by a private suit under 15. U. S. C. 
§§ 15, 26, which includes a right of action 
for triple damages. * * * 


In the instant matter it is also reasonably 
to be expected that the collation of all the 
relevant evidence of conditions in the lamp 
industry by the Attorney General, will. be 
conducive to a more intelligent framing of 
a decree than can be accomplished by piece- 
meal intervention of a multitude of individ- 
ual complainants. 

x KX 

The petitioners in conjunction with their 
applications to intervene have requested that 
this court grant certain ad interim relief in 
order that they may carry on their business 
effectively during the further course of this 
proceeding. They allege that the very pur- 
pose of this suit may be vitiated unless this 
relief be granted. The Government has in- 
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dicated that it proposes under certain con- 
ditions to ask for some form of ad interim 
relief. In any event at this stage of the case, 
and, in view of a denial of leave to inter- 
vene, whether to request such relief and 
suggestions as to the form it should take 
are strictly in the hands of the Government. 


[Evidence Admissible Only After 
Intervention], 


Petitioners have further requested, pur- 
suant to Rule 43(e) of the Federal Rules of 
Civil Procedure, that they be granted leave 
to take testimony and present evidence to 
support their motion for intervention. Aside 
from the fact that Rule 43(e) appears lim- 
ited in its application to “parties”, such tes- 
timony and evidence could only bring out 
fact situations, in support of, or in addition 
to, those allegations set forth in the petition 
and orally presented to the court. However, 
no amount of testimony and evidence con- 
cerning the factual situation could change 
the legal position of petitioners. They have 
had their opportunity to set forth their legal 
reasons and they are inadequate. * * * 


In view of our prior comments on the 
Government’s handling of this case, sound 
discretion commands that at this stage of 
the proceedings, leave to appear as amicus 
curiae should also be denied. 

* Ok Ok 


[Applications Denied] 


Hence, It Is OrperEp that each applica- 
tion filed herein to intervene as a party or as 
amicus curiae, for ad interim relief, and to 
take testimony and present evidence in sup- 
port of intervention or ad interim relief, be, 
and the same is hereby denied, * * *. 


[] 62,732] Columbia Records, Inc. v. Goody. 


In the Supreme Court of New York County. Special Term, Part X. 


I24eIN., Neelise),. 


December 1, 1950. 
New York Fair Trade (Feld-Crawford) Act 


Defenses Against Fair Trade Enforcement—Abandonment of Trade-Mark Protection 
Efforts—Sale of Same Music on Different-Speed, Non-Fair-Trade Recording.—A music 
recording company manufacturing recordings of three different speeds, only one of which 
is made the subject of fair trade contracts, in effect admits that 1t does not need the pro- 
tection of trade-mark afforded by the fair trade law, since it cannot insist that its good will 
is injured through the sale of records at varying prices, all the musical selections on the 
fair trade records also being available on different-speed recordings whose prices are not 
fixed. The fair trade act is not a price-fixing statute, and where trade-mark protection is 
admittedly not needed, the statute cannot be used merely for the purpose of fixing prices. 
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See the State Laws annotations, Vol. 2, § 8604.73; Resale Price Maintenance Com- 
mentary, Vol. 2, J 7052, 7359. 


Fair Trade Contracts—Items Which May Be Price-Fixed—Absence of Competition 
in Recordings Made Under Exclusive-Performance Contracts.—Recordings made by com- 
panies each of which requires exclusive-performance ‘contracts from its recording artists 
are not similar recordings even though the music recorded is the same, since the artist 
performing the music is so important a part of any particular recording. The competition 
between recording companies exists primarily in obtaining the exclusive-service agreements, 
and once these are obtained, a recording by any one artist has no competitor made by any 
other company. A product which is not in fair and open competition with a similar product 


cannot be a proper subject of a fair trade contract. 


See the State Laws annotations, Vol. 2, | 8604.76; Resale Price Maintenance Com-. 


mentary, Vol. 2, J 7162. 


For the plaintiff: Rosenman, Goldmark, Colin & Kaye (Ambrose Doskow, of counsel). 


For the defendant: Telsey, Lowenthal, Rothenberg & Mason (Abraham M. Lowen- 


thal, Leon G. Telsey, of counsel). 


WASSERVOGEL, Official Referee: [Jn full 
text except for omissions indicated by aster- 
isks | * *-* 

Columbia is a manufacturer of phono- 
graph records which bear its trade mark 
“Columbia” on the face of each record. Pur- 
suant to the provisions of the General Busi- 
ness Law (sec. 369-a, et seqg.), Columbia 
entered into price fixing agreements with 
various retail dealers throughout the State 
of New York, whereby minimum retail- 
resale prices for certain of its records, com- 
monly known as “LP” (long playing) records, 
were eStablished. * * * Columbia con- 
tends that at various times since September 
8, 1950, Goody and each of the other de- 
fendants willfully and knowingly advertised, 
offered for sale and sold at retail “LP” rec- 
ords at prices lower than those established 
by the schedules of the Fair Trade agree- 
ments, Columbia alleges that such sales 
have caused it irreparable damage and im- 
pair its good will and the value of its trade 
mark. 


* * * Goody contends that the agreement 
on which Columbia bases this action is not a 
binding contract and is, therefore, invalid. 
He further contends that by its acts of 
acquiescence and condonation of his price- 
cutting activities prior to September 8, 1950, 
Columbia has abandoned, waived and _ is 
estopped from asserting any rights derived 
from the provisions of the Feld-Crawford 
Acts guar 


[Limited Purpose of Statute] 


The Feld-Crawford Act * * *, when first 
submitted to the courts of this state, * * * 
was held to be unconstitutional, as beyond 
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the power of the Legislature to fix prices of 
ordinary commodities sold by ordinary busi- 
nesses * * *, The United States Supreme 
Court, however, when confronted with a 
similar statute, upheld its constitutionality 
on the ground that such law was intended 
not as a means of price fixing, but rather 
as a method of protecting the trade mark, 
name and good will of the producer (Old 
Dearborn Dist. Co. v. Seagram Distillers 
Corp’n, 299 U. S., 183). In an action sub- 
mitted to the Court of Appeals shortly 
thereafter, the New York court overruled 
its earlier decision and, yielding to the au- 
thority and reasoning of the United States 
Supreme Court, held the Feld-Crawford Act 
to be constitutional * * *, It is apparent 
that the sole basis for the New York court’s 
reversal of its prior decision that the price- 
fixing statute was illegal was the ruling of 
the United States Supreme Court that such 
price restriction merely was an appropriate 
means for the protection of the trade mark 
and good will of the manufacturer. It is 
necessary, therefore, for the court herein to 
examine the facts adduced upon the trial 
in so far as they relate to Columbia’s trade 
mark and the purported good will connected 
therewith... 


[No Attempt to Cut Violator’s Supply] 


It is elementary that a trademark, like 
any other property right which grows out 
of use, may be lost by abandonment, non- 
use, laches or acquiescence. The record 
shows that Goody, one of the largest retail 
sellers of Columbia records has for many 
years consistently and openly sold phono- 
graph records of all manufacturers at less 
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than the list price. * * * It cannot be dis- 
puted that Goody’s sales policies were known 
to Columbia. Officers of Columbia testified 
that they were not only familiar and con- 
cerned with the sales of their own records, 
but they also were aware of the general 
conditions in the recording industry, and, 
to some extent, the business conditions of 
their competitors. If this be the fact, it is 
apparent that they were apprised, at least, 
of the sales methods and advertising matter 
inserted by one of their largest retail dealers 
in a leading daily newspaper which likewise 
carried advertisements of most of their com- 
petitors. Columbia’s contention that it knew 
nothing of Goody’s sales practices because 
all its records were sold to him by a sepa- 
rate distributing company is specious. At 
least one member of Columbia’s Board of 
Directors, its vice president in charge of 
merchandising, holds a stock interest in the 
sole distributing corporation in this area and 
is a member of the Board of Directors of 
such corporation. Despite Columbia’s al- 
leged grievances with Goody, this directly 
affliated distributor, Times-Columbia Dis- 
tributors, Inc., has continued to supply 
Goody with Columbia records down to the 
very day of the trial. * * * 


[Other Speeds Not Fair Traded] 


* * * Columbia still has omitted from 
any price fixing contract its entire new line 
of 45 r. p. m. (revolutions per minute) 
records and its older type 78 r. p. m. shellac 
records on which its business, as well as 
Goody’s was from the beginning established. 
The evidence adduced upon the trial clearly 
shows that, even within the past year, 
Columbia has freely permitted the sale of 
its shellac records by all retailers at any 
price which such retailers decided to charge. 
In addition, Columbia has contributed mon- 
eys toward the advertisements by retail 
dealers which offer shellac records at cut 
prices. These advertisements and the shel- 
lac records offered for sale therein contain 
the same trade mark, “Columbia,” that plain- 
tiff now contends is being damaged by Goody’s 
cut price advertising. Such ‘conduct by 
Columbia must be construed as an admis- 
sion on its part that its trade mark does 
not need the protection it seeks under the 
Feld-Crawford Act and that its good will 
has not been and is not damaged or harmed 
by permitting its product to be sold below 
fixed prices. It is to be noted that many of 
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the selections which are recorded on Colum- 
bia’s LP records, the only records price- 
fixed by the plaintiff, are likewise recorded 
on the ordinary shellac records, which Co- 
lumbia does not attempt to compel its deal- 
ers to sell at list price or to cover by price 
maintenance agreements. To permit Colum- 
bia to utilize the Feld-Crawford Act after 
a period of many years, when its own ac- 
tivities show that its trade mark and the 
property right therein have not been af- 
fected by sales of its product.at discounts, 
would allow Columbia to utilize the statute 
merely as a device to fix prices, a purpose 
not within the intendment of the legislative 
Gdictaeos tax 


| Requirement of Competing Suntlar Goods] 


* * * An examination of the legislative 


and case history of the Feld-Crawford Act 
clearly shows that its purpose was to permit 
the fixing of retail-resale prices only with 
respect to trade-marked products) which 
were in fair and open competition with simi- 
lar goods manufactured by others, * * * 
In the absence of such open and free com- 
petition, a manufacturer may not avail himself 
of this statutory abrogation of the general 
rule prohibiting price fixing * * *, 


[No Similarity Where Performance 
Contracts Are Exclusive] 


In the case at bar, I find that Columbia 
records are not in fair and open competition 
with other manufacturers’ phonograph rec- 
ords of the same general class. Phonograph 
records are principally purchased because of 
the performer who recorded the selection 
rather than for any other reason. Adver- 
tisements of all manufacturers and dealers 
stress the performer rather than the com- 
position. The operation and management of 
recording companies for the most part de- 
pend upon exclusive service contracts en- 
tered into by such companies with outstanding 
and well-known artists in the concert and 
entertainment field. Jt is an old and well- 
established principle of law that a performance 
by an artist is unique and _ extraordi- 
nary (Lumley v. Wagner, 1 DeG., M. & G,, 
604). A recording by such a performer, 
therefore, must likewise be considered as 
unique and extraordinary. Thus, when a 
customer wishes to have the recording of a 
particular artist, he must buy the records 
manufactured by the particular recording 
company which owns the services of such 
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artist. Because of the nature of the exclu- 
sive service contracts entered into by most 
performers, a customer cannot purchase a 
competing record offering the reproduction 
of the same selection by the same artist. 
He must accept the product of one particu- 
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ford Act as the principal competition exist- 
ing between recording companies is not 
the trade-marked selections listed in their 
respective catalogues but rather their at- 
tempts to obtain exclusive contractual ar- 
rangements with recording artists. * * * 


lar manufacturer, as no other can supply 
the desired commodity. It follows, there- 
fore, that when a record manufacturer has 
contractual arrangements for the exclusive 
services of a performer, it does not require 
the protection afforded by the Feld-Craw- 


[Relief Denied] 


Upon equitable and legal principles, and 
upon the evidence before me, I hold that 
the plaintiff is not entitled to the relief it 
seeks in this action. * * * 


[62,733] David E. Milgram, Samuel Milgram, Nathan Milgram, Frances Kret and 
Bessie Hoberman, co-partners trading as Boulevard Drive-In Theatre v. Loew’s, Inc., 
Paramount Pictures Corp., RKO Radio Pictures Inc., Twentieth Century-Fox Film Corp., 
United Artists Corp., Universal Film Exchanges, Inc., Columbia Pictures Corp., and 
Warner Bros. Pictures Distributing Corp.; Hamilton Street Realty Co., Embassy Corp. of 
Allentown, and Max Korr and Leon Korr, co-partners trading as Max Korr Enterprises, 
and College Theatre Amusement Co., intervening defendants. 


In the United States District Court for the Eastern District of Pennsylvania. Civil 
Action No. 10600. November 28, 1950. 


Sherman Antitrust Act 


Moving Picture Industry—Uniform Denial of First-Runs to Drive-In Theatre— 
Illegal Similarity of Individual Best-Interest Policies——The denials of a number of film 
distributors that they had any knowledge of the actions being taken by their competitors 
when each decided to refuse first-run licenses to a drive-in theatre, are said to be unbeliev- 
able by the court, which holds that there must have been conscious similarity of action. 
Such conscious similarity of action by the distributors, even though each may have taken 
his course believing it would tend to maximize his total income—and not merely his first- 
run revenues—violates the antitrust laws. In the absence of an experiment in which the 
drive-in theatre is given first-runs, the decision as to the best self-serving policy to be 
followed by any distributor is mere conjecture. The progress of industry under the competi- 
tive system requires that new forms and methods, such as drive-in theatres, be allowed to 
find their proper places in industry, free from a dominant group’s efforts to assign them 
particular places in the industry structure. 


See the Sherman Act annotations, Vol. 1, J 1220.273, 1220.503. 

For the plaintiffs: Cohen and Cohen, Philadelphia. 

For the defendants: Wolf, Block, Schorr & Solis-Cohen, Philadelphia. 

For the intervening defendants: Gray, Anderson, Schaffer & Rome, Philadelphia. 


KiRKPATRICK, Ch. J.: [Jn full text except 
for omissions indicated by asterisks] This is 
an action based upon the anti-trust laws. 
The plaintiff, a partnership, is the owner of 
a drive-in theatre located within the limits 
of the city of Allentown, Pennsylvania. The 
original eight defendants are distributors 
and control the licensing of about 85 per 
cent of all first-class feature motion pictures 
in the United States. The intervening de- 
fendants are exhibitors and own or operate 
six motion picture theatres in downtown 
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Allentown. The substance of the complaint 
is that the distributor defendants, acting in 
concert, have unreasonably restrained inter- 
state commerce by refusing to license any 
feature pictures to the plaintiff on first run. 
The prayer is for injunctive relief, without 
damages. 

The plaintiff’s theatre, the Boulevard, was 
constructed in 1949 at a cost of a quarter 
of a million dollars. * * * In equipment, 
appointments and conveniences the theatre 
is probably one of the best drive-ins in the 
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country. * * * The plaintiff, David E. Mil- 

gram, is an experienced operator and under 

his management the theatre has been con- 

ducted along lines consistent with the high- 

est grade of moving picture entertainment. 
teers 


[First-Runs Refused] 


Without exception, the distributors have 
refused to consider any bids from the plain- 
tiff for first-run feature films and have stated 
with substantial unanimity that they will not 
license such films to him, even though he 
may offer (as he already has offered on two 
occasions) higher prices than could be ob- 
tained from the exhibitor defendants. Hav- 
ing denied the plaintiff the opportunity to 
bid for first runs, six of the eight distribu- 
tors followed up their action by offering him 
second-runs at a uniform clearance period 
of 28 days after the first showing in Allentown. 


The distributors all deny that there has 
ever been any agreement among them to 
exclude the plaintiff from first-runs. More- 
over, the responsible official in each organi- 
zation testified that the decision to do so 
was made without any knowledge of similar 
action on the part of the others. 


[Testimony on Knowledge Not 
Believed] 


* * * [T]f it was intended by the branch 
managers to deny knowledge of the uniform 
course which was being followed by all with 
regard to the plaintiff, I cannot accept their 
testimony. The advent of a first-class drive-in 
theatre demanding first-run showings in the 
Allentown district created a novel problem 
of the keenest interest to every branch man- 
ager. It is incredible that each proceeded in 
ignorance of how the others were dealing 
with it. * * * There may or may not have 
been a direct interchange of information as 
to action and policies between them, but it 
is simply not possible that branch mana- 
gers did not keep track of what their com- 
petitors were doing or that, if any one of 
them had licensed first-run pictures to the 
plaintiff, the others would not have known 
of it without delay. I find, therefore, that 
every distributor adopting and adhering to 
the uniform course of excluding the plaintiff 
from competing for first runs did so know- 
ing that the others were doing the same 
thing. 


Trade Regulation Reports 


Court Decisions 
Milgram et al. v. Loew’s, Inc., et al. 


64,143 


[Conscious Parallelism Constitutes 
“Agreement” | 


* * * It may be taken as settled that 
proof of concert of action is of itself suffi- 
cient evidence from which an “agreement,” 
as that term is used in the Act, may be 
found. In practical effect, consciously paral- 
lel business practices have taken the place 
of the concept of meeting of the minds 
which some of the earlier cases emphasized. 
Present concert of action, further proof of 
actual agreement among the defendants is 
unnecessary, and it then becomes the duty 
of the Court to evaluate all the evidence in 
the setting of the case at hand and to deter- 
mine whether a finding of a conspiracy to 
violate the Act is warranted. * * * 


Of course, similarity of the business prac- 
tices of defendants in an anti-trust case does 
not necessarily lead to the conclusion that 
they are in a conspiracy to violate the law. 
Given a concerted course of action the result 
of which is to restrain commerce, the charge 
that the agreement which may be inferred 
therefrom is a conspiracy in violation of the 
law must be tested by the reasonableness of 
the restraint and, upon this point, its scope 
and the objectives of the defendants are im- 
portant considerations. If the Court be con- 
vinced that it “results from nothing more 
than common business solutions to identical 
problems in competitive industry, the simi- 
larity of conduct would not require the con- 
clusion that a conspiracy existed”, charge 
of the Court, affirmed in Fifth and Walnut v. 
Loew’s Incorporated, 176 F. 2d 587—an ex- 
cellent statement, but it must be borne in 
mind that the problem of which the Court 
was speaking was a local one and the “com- 
mon solution” reached made no attempt to 
go beyond the local situation. How far it 
is applicable to a case in which the common 
problem is industry-wide and the common 
solution is to eliminate completely one type 
of competition is another matter. 

In the present case, the testimony offered 
by these defendants through their respective 
district managers makes it plain that what 
they are doing is putting into effect in Allen- 
town a general program adopted and ad- 
hered to by the directing heads of the 
industry to relegate drive-in theatres gen- 
erally to a second-run status. It is a highly 
important point that all the distributors 
through their top sales executives (who tes- 
tified by affidavits, admitted in evidence by 
stipulation) confirmed the action of the 
district managers and approved their reasons. 
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[Views Concerning Drive-Ins] 


The defendants state the case, in their 
brief, as follows: “It is undisputed that the 
drive-in is a new and radically different 
medium for the exhibition of motion pic- 
tures. Its proper position in the complicated 
system of clearance and run which neces- 
sarily characterizes the distribution of mo- 
tion pictures is not yet known, and must 
ultimately be found on the basis of experience 
and the judgment of businessmen charged 
with the responsibility of obtaining the most 
advantageous outlets for their products. At 
the present time, that judgment dictates that 
a neighborhood drive-in play on a subse- 
quent run.” 


The defendants amplified this statement 
by testimony as to the reasons for the judg- 
ment reached. Primarily, they are appre- 
hensive that the exhibition in a drive-in 
theatre of any good feature picture on its 
first run would depreciate the sales value of 
the picture, both for subsequent runs in the 
neighborhood and for first runs in other 
communities so that, even if the distributor 
could get a very good price for first runs 
from a drive-in, he would fail to get the 
maximum return from the picture. * * * 


[Opinions Only Conjectural] 


Whether they are right or wrong about 
these matters I would not attempt to say. 
It is, of course, possible that if it became 
common knowledge that first-class drive-ins 
were playing good features on first run, the 
reputation they now have for showing old 
and inferior films would be dispelled. It is 
also true that the revenue from second runs 
is a minor (though not negligible) consid- 
eration, the “cream of the business” being 
in the revenue derived from the short term 
monopolies which the first-run theatres 
enjoy. Certainly the executives who testi- 
fied know a great deal more about their 
business than any judge and they can make 
a better guess as to what might happen; 
but the fact remains that their opinions as 
to the effect of drive-in competition in the 
industry were purely conjectural. Appar- 
ently the experiment of licensing first ter- 
ritorial runs to drive-in theatres has never 
been made and no data are available. * * * 

The considerations moving the defendants 
to reject this plaintiff’s bids, it will be seen, 
have, basically, nothing to do with the loca- 
tion, size, equipment, appointments or policy 
of operation of his theatre or of any par- 
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ticular drive-in theatre as compared with 
others of the same type, nor with any local 
competitive situation. * * * The sum of 
the testimony is that the plaintiff is excluded 
from first-run bidding simply because his 
theatre is a drive-in. If the course which 
has. been applied to him is adhered to gen- 
erally (and, from the reasons given, the only 
possible conclusion is that it will be) no 
drive-in within 30 or 40 miles of any city 
anywhere will get first-run pictures. 


[Total Denial Unreasonable] 


In the present case the restraint is effected 
through the device of clearance. The ques- 
tion, however, is not whether the term of 
the 28 day clearances offered to the plaintiff 
is unreasonably long, but whether the total 
denial of first runs to the plaintiff is reason- 
able or unreasonable. * * * 


In the Paramount case [66 Fed. Supp. 323, 
345] the District Court held that clearances, 
unlike price fixing agreements, are not un- 
lawful per se. On appeal the Supreme Court 
did not consider the question because the 
government abandoned its position in that 
regard. It has, therefore, been generally ac- 
cepted that there is no illegality in attaching 
to the licensing of a film an agreement that 
no competing theatre shall have the film 
until a certain agreed time has expired, and 
it has also been held that under certain con- 
ditions the protection of clearance may be 
given to a single theatre or to a group of 
theatres in a particular locality as against 
other theatres, although, as far as I know, 
the Supreme Court has never had occasion 
to rule upon the practice as applied to 
theatres rather than the pictures themselves. 
The opinion of the District Court in the 
Paramount case, however, made it clear that 
what was said was intended to apply to 
clearances imposed in particular situations 
by reason of special considerations having 
to do with the pictures and theatres imme- 
diately involved. “. . . licenses between one 
distributor and one exhibitor with reason- 
able clearance provisions do not, in our 
opinion, involve anything unlawful,” United 
States v. Paramount Pictures (District Court 
opinion, supra, page 341). Both the District 
Court and the Supreme Court, in the Para- 
mount case, unqualifiedly condemned any sys- 
tem of clearances which had “acquired a 
fixed and uniform character” and which 
were “made applicable to situations without 
regard to the special circumstances which 
are necessary to sustain them as reasonable 
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restraints of trade.” United States v. Para- 
mount Pictures, 334 U. S. 131, 146. 


Progress under the competitive system 
comes from the constant development of 
new forms and methods and their entry into 
free competition with the old. Unless, or 
until, they have been demonstrated to be 
detrimental to the public, they should so far 
as possible be allowed to find their proper 
place in the industry, rather than have a 
place assigned to them by a dominant group 
with monopolistic power. The erection of a 
fence around an industry to keep out new- 
comers is wholly repugnant to the policy 
which underlies our anti-trust legislation. 
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[Violation Found] 


I am of the opinion that a restraint of 
commerce in the distribution of motion pic- 
tures which is imposed as a result of the 
adoption of a general policy, implemented 
by a system of clearances intended -to op- 
erate uniformly throughout the entire field 
of exhibition and wholly to suppress a new 
form of competition, is an unreasonable re- 
straint and I hold that these defendants, in 
imposing such a restraint, are violating the 
anti-ttust laws. 

* x x 


[{] 62,734] The Mennen Co. v. Ben R. Katz, doing business as Allen Cut Rate Store. 
In the Court of Common Pleas for Litchfield County, Connecticut. No. 8798. November 


1, 1950. 


- Connecticut Fair Trade Act 


Fair Trade Sales—Cash Discounts and Price Discounts—Prohibition of Redeemable 
Coupons.—Trading stamp prohibitions, or the prohibition of sales in connection with the 
issuance of coupons for cash payment, are rare among fair trade laws, but where they 
exist, they have the effect of taking away the court’s discretion of deciding whether sales 
made with such coupons should be interpreted as cash discount sales or price discount sales. 
The distinction between cash and price discounts does not have the meaning it would have 
under the statutes of other states, for where the statute prohibits all such sales, it does not 


matter that reasons can be found for holding some of them legal in other states. 


See the State Laws annotations, Vol. 2, J 8104; Resale Price Maintenance Commentary, 


Vol. 2, { 7314. 


For the plaintiff: Bailey & Wechsler, Hartford, Connecticut. 


For the defendant: 
Torrington, Connecticut. 


Memorandum of Decision 


Jounson, J.: [Jn full text except for omis- 
sions indicated by asterisks] * * * The de- 
fendant has owned and operated a retail 
store on a cash basis for some ten years in 
Torrington. In 1947, he started a policy 
of distributing Sperry and Hutchinson trad- 
ing stamps with the purchase of merchandise 
in his store. He has been giving the stamps 
with purchases of plaintiff’s products sold 
by him at the minimum scheduled price. 
On a sale worth ten cents or more, a cus- 
tomer on request receives a stamp or stamps 
with one stamp being given with each ten 
cents of purchase. The buyer receives a 
booklet in which the stamps are pasted. 
When 1200 stamps have been accumulated 
in the booklet, the booklet can be turned 
in to the Sperry and Hutchinson Company 


Trade Regulation Reports 


Day, Berry & Howard, Hartford, Connecticut; Harry Ossen, 


in exchange for merchandise described in 
catalogues issued by the Sperry and 
Hutchinson Company. The stamps are 
given to purchasers regardless of whether 
all of the merchandise is fair traded. On 
being informed that the defendant was 
selling its products at the minimum scheduled 
price and giving the stamps with the sales, 
the plaintiff requested the defendant to dis- 
continue the practice. The defendant has 
refused to discontinue and will continue 
the practice until forced to such action. 


The plaintiff seeks injunctive relief and 
damages. 
[Denies Prohibition] 


The defendant challenges the right to re- 
lief principally on the grounds that (1) our 
Fair Trade Act does not prohibit the is- 
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suance of trading stamps or cash discount 
stamps in connection with the resale of com- 
modities for which under said Act there has 
been established a schedule of minimum 
prices, and (2) that if said Act is so con- 
strued, it is unconstitutional. * * * 


{| Applicable Statute] 


* * * The portion of the Act in issue 
is Section 6710, General Statutes, Revision 
of 1949, which read as follows:— 


“For the purpose of preventing eva- 
sion of the resale price restrictions im- 
posed with respect to any commodity by 
any contract entered into pursuant to the 
provisions of this Chapter, except to the 
extent authorized by such contract, (1) 

. the offering or giving of any article 
of value in connection with the sale of 
such commodity; (2) the offering or the 
making of any concession of any kind, 
whether by the giving of coupons or other- 
wise, in connection with any such sale; 
or (3) the sale or offering for sale of 
such commodity in combination with any 
other commodity, shall be deemed a viola- 
tion of such resale price restriction, for 
which the remedies prescribed by Sec- 
tion 6713 shall be available”. 

BoE 

The trading stamp practice has been the 
subject of much litigation in many states. 
Under various theories, most states have 
decided that the practice is not prohibited 
by the Acts. However, the Acts in those 
states are very different from the Con- 
necticut Act. The Oregon Act is worded 
the same as ours, and in that state the 
practice has been prohibited by a trial court 


whose decision is now on appeal. 
eek 
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Subsection (2) is not a standard element 
of state fair trade acts. Rather, it is un- 
usual. In keeping with the provisions of 
comparable laws of other states it may well 
be argued that the customary recourse of 
defendant for exempting discount for cash 
policies of retailers from the anti-evasion 
provisions has been to the legislature. This 
is certainly a case when the existence of the 
clause is viewed as a selection by the public 
speaking through its legislative assembly 
between (1) merchandising policies fixed 
by a contract and sanctioned by a statute 
(minimum price agreements), and (2) con- 
flicting merchandising policies adopted uni- 
laterally by retailers (cash discounts). 


[Balancing of Interests] 


It seems almost beyond argument that 
our Fair Trade Act requires such contracts 
to be construed as agreements prohibiting 
the cash discount enticement to trade. Such 
a contract is, in the contemplation of the 
Act, a declaration that as to this commod- 
ity the interests of the manufacturer in 
price maintenance shall override the in- 
terests of the retailer in gross sales volume 
and cash payment. The Fair Trade Act is 
a legislative selection as between these in- 
terests. The distinction between cash discounts 
and price discounts is a judicial selection as 
between those interests. The plain terms of 
the Act foreclose for this State a recourse 


to judicial selection. 
* * x 


[Injunction Granted] 


Injunctive relief requested in paragraph 
(1) of the claims for relief is granted under 
penalty of $1,000.00. * * * 


q 62,734 
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[f] 62,735] Spencer et al. v. Sun Oil Co., John Krock, Edward Krock, Joseph Scully, 
and Roland LeRoux. 


In the District Court of the United States for the District of Connecticut. Civil 
Action No. 3134. November 30, 1950. 


Robinson-Patman Price Discrimination Act 


Section 3—Civil Penalties Under “Criminal” Statute—Purpose of Section as Deter- 
mining Inclusion as “Antitrust” Law.—Although Section 3 of the Robinson-Patman Act 
mentions only criminal penalties and does not purport to apply civil sanctions, it is still 
included as one of the “antitrust” laws to which the remedies of the Clayton Act apply 
since its purpose is to attack the problem of monopoly and obstruction of competition in 
interstate commerce, and Section 3 therefore may be applied in the enforcement of 
civil suits. 


See the Robinson-Patman Act annotations, Vol. 1, § 2219.05, 2219.15. 


Interstate Commerce—Commerce Involved as Distinguished from Commerce Affected 
—Wholesale and Retail Gasoline Sales—The Robinson-Patman Act is violated by pro- 
scribed activities only when they involve interstate commerce, and it is not sufficient as 
an element of the offense that the transaction merely have an effect on interstate com- 
merce. Interstate commerce, however, is involved, and not merely affected, by the 
wholesale sale of gasoline from tanks filled from out-of-state sources on the basis of a 
calculated estimate of needs. Interstate commerce is not involved, however, in the retail 
sale of gasoline, since the gasoline, when put in the tanks of the retailer, comes to rest 
and ceases to flow in interstate commerce. The mere fact that purchasers of gasoline may 
carry that gasoline across state borders in the tanks of their automobiles does not give 
the sale an interstate character. 


See the Robinson-Patman Act annotations, Vol. 1, { 2219.30. 


Price Discrimination—Destruction of Competition, Effect and Motive Distinguished— 
Plaintiffs’ Violation of Common Law Rule Against Restraints as Defense.—Section 3 is 
not violated, even assuming interstate commerce, when reduced prices in the sale of gaso- 
line at retail are made in response to earlier cuts on the part of others, for the destruction 
of competition, resulting from such sales, is not violative of the law unless such destruction 
was the motive for the price cut. Further, when the relief against the price cutters is 
asked by members of a retailers’ association who are involved in an agreement to maintain 
prices, then even though the lack of interstate commerce in the retail trade means the 
Sherman Act is not violated, the agreement still violates the common law, and the agree- 
ment, being illegal and against public policy, will not be aided by the court by means of 
a prohibition against price cutting even if the latter violates another law. 


See the Robinson-Patman Act annotations, Vol. 1, { 2219.25; Sherman Act anno- 
tations, Vol. 1, J 1660.245. 


For the plaintiffs: Birmingham & Kennedy, Hartford, Connecticut. 
For the defendants: Shepherd, Murtha & Merritt, Hartford, Connecticut. 


Borah-Van Nuys section of the Robinson- 
Patman Act, 15 US€ 13a. 
* ok x 


Memorandum of Decision 


SMITH, District Judge: [/n full text ex- 
cept for omussions indicated by asterisks| In 
this anti-trust action by fifty-eight individ- 


ual Meriden gasoline dealers against Sun 
Oil Company and four of its retail gasoline 
dealers, lessees of stations owned or leased 
by the Company in the Meriden area, ap- 
plication was made for a temporary injunc- 
tion. 

The complaint seeks damages and injunc- 
tive relief based on alleged violation of the 
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[Statute Not Merely Penal] 


The first defense contention is that 13a 
is a penal provision only, since it does not 
purport within itself to apply civil sanctions 
and since the definition of anti-trust laws in 
the Clayton Act was not expanded to in- 
clude the new sections which the Robinson- 
Patman Act became. However, 13a attacks 
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the problem of monopoly and obstruction 
of competition in interstate commerce, and 
is, therefore, an “antitrust law” for viola- 
tion of which civil remedies are given by 
anitle loeUSGaSections w5randsZ6: 


Section 13a does not apply, however, to 
the actions of the dealer defendants, for 
while the Sherman Act applies to agree- 
ments affecting interstate commerce, the 
Robinson-Patman Act applies only to inter- 
state comimerce itself, 


{Method of Gasoline Distribution] 


In order to avail themselves of Section 
13a, which is part of the Robinson-Patman 
Act, it is necessary for the plaintiffs to 
show that the defendants are engaged in 
interstate commerce, with respect to the 
transactions complained of. The defendant 
Sun Oil operates no refineries in Connecti- 
cut. Its gasoline is shipped into the state 
from refineries located outside the state and 
placed in storage-tanks here. It remains in 
the storage-tanks until delivered by truck 
to the retail distributors, including the indi- 
vidual defendants. Some of the retail dis- 
tributors, like the individual defendants, 
lease or sub-lease the filling-stations which 
they operate from Sun Oil; others own 
their stations or lease them from third par- 
ties. All of the retail dealers have con- 
tracts under which they agree to buy from 
Sun Oil monthly at least 75% of the amount 
of gasoline used by them in the correspond- 
ing month of the previous year. 


For the plaintiffs to prevail against the 
Sun Oil Company they must necessarily 
show that the sales of gasoline by Sun Oil 
to its dealers are transactions in interstate 
commerce, and to prevail against the indi- 
vidual defendants they must establish that 
the sales by the retail dealérs are in inter- 
state commerce. * * * 


[Wholesale Trade Interstate | 


The gasoline which is the subject matter 
of these transactions is derived entirely 
from outside the state. It does not move 
into the state pursuant to the orders of 
the individual dealers, but is transported 
here by Sun Oil to fulfill a reasonably pre- 
dictable demand from the retail dealers. 
The bulk storage-plants merely serve as 
receptacles for the gasoline when it reaches 
Connecticut. The title to the gasoline at 
all times before final delivery to the dealer 
remains in Sun Oil, The break in trans- 
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portation which occurs when the gas 1s 
stored in the bulk plants does not neces- 
sarily break the stream of commerce. Sun 
Oil is faced with the problem of transport- 
ing its gasoline from the refineries where 
it is produced to the retail outlets where 
it is sold to the dealers. The manner in 
which it solves this problem, whether it 
adopts a practice of shipping the gasoline 
directly from the refinery to the retail out- 
let or whether it stores the gasoline in bulk 
plants in the course of its transportation, 
does not alter the essentially interstate 
nature of the distribution process. There 
is a continuous flow of commerce from re- 
finery to retail outlet and this flow is in 
no sense interrupted by virtue of the fact 
that Sun Oil finds it expedient to store 
the gasoline temporarily in bulk plants in 
Connecticut. Standard Oil Co. v. F. T. C. 
(1949 CCA 7) 173 F. 2d 210; Stafford v. 
Wallace (1922) 258 U. S. 495. Therefore, 
the sales by Sun Oil to its retail dealers 
are transactions in interstate commerce. 


[Retail Sales] 


The question of whether the retail sales 
by the individual dealers to their customers 
constitutes interstate commerce involves 
other considerations. The moment the gas- 
oline is delivered to the dealer’s filling- 
station, title thereto passes to him. As an 
independent merchant, he has complete con- 
trol over the process of merchandising. He 
is in much the same position as a retail 
grocer, some of whose products are derived 
from outside the state; such a merchant is 
not engaged in interstate commerce because 
the moment the products reach his shelves 
“they come to rest and cease to be ‘in the 
flow’ of interstate commerce.” Sinith Metro- 
politan Market Co. v. Food and Grocery Bu- 
vreau of So. California (1939) 33 F. Supp. 
539, 540; Shechter Poultry Corp. v. U. S. 
(1935) 295 U. S. 495. * * * These trans- 
actions are intrastate in nature and not 


within the purview of the Robinson-Patman 
Act. 


The plaintiffs have suggested that the re- 
tail sales acquire the attributes of interstate 
commerce since many of the customers are 
transients who travel over state lines and 
commercial users who are engaged in inter- 
state transportation businesses. They have 
not referred to any authority to support 
their argument and it would seem that what 
would otherwise be a purely intrastate 
transaction cannot be transformed into a 
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transaction in interstate commerce merely 
because the commodity sold is taken by the 
purchaser across state lines and used in 
another state. 


[Necessary Intent Not Established] 


No violation may be established, more- 
over, under the allegations of the complaint 
unless it is shown by plaintiffs that defend- 
ants are engaged in interstate commerce, 
that, in the course of that commerce, J— 
(a) they sold or contracted to sell gasoline 
in Meriden at prices lower than those ex- 
acted by them elsewhere in the United 
States, (b) for the purpose of destroying 
competition or eliminating a competitor in 
Meriden, or 2—(a) that they sold or con- 
tracted to sell goods at reasonably low 
prices (b) for the purpose of destroying 
competition or eliminating a competitor. 


Plaintiffs have failed to show directly 
that the prices are lower in Meriden than 
elsewhere in the United States. They ap- 
pear to depend on points 2(a) and (b) 
above. 

Plaintiffs have established that the four 
dealer defendants substantially reduced re- 
tail prices of gasoline in stations run by 
them in Meriden at approximately the same 
time, and that Sun Oil reduced its prices to 
all its dealers in Meriden at about that time. 

* a 

Plaintiffs * * * have failed to show that 
the purpose of the drop was the destruction 
of competition or the elimination of a com- 
petitor. It has been established that com- 
peting stations in the Hartford and Berlin 
Turnpike areas dropped prices first, sub- 
santially affecting sales in the Meriden area, 
and that Sun QOil’s dealers’ and Sun Oil’s 
drop in the Meriden area followed. 


The lower price and lower margin of 
profit make it difficult for all dealers to sur- 
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vive the competition. The Act does not, 
on that account, make such price-cutting 
illegal, so long as the destruction of compe- 
tition or elimination of competitors was not 
the moving cause of the price-cutting, Plain- 
tiffs have not established here that such was 
the cause. 


Nor have plaintiffs established that the 
prices were unreasonably low to meet the 
competitive situation faced by Sun Oil and 
Sun Oil’s Meriden outlets in view of the 
prices prevailing in nearby areas or in view 
of Sun Oil’s costs. 


[Defense of Common Law Violation] 


There is in this case a further ground for 
refusing relief to the plaintiffs, even had 
they succeeded in establishing the necessary 
elements of law violation by Sun Oil and 
its lessee-dealers in Meriden. It is plain 
from the evidence that plaintiffs as members 
of a retail gasoline dealers’ association in 
Meriden, are parties to an illegal agree- 
ment to maintain existing retail gasoline 
prices in the Meriden area. They are not 
exempt from the provisions of the anti- 
trust laws, or from public policy against 
price-fixing agreements, and no exceptions 
such as the resale-price-maintenance act 
here protect them. Their agreement is 
between competitors and its effect is to 
destroy price competition. 


If they were engaged in interstate com- 
merce, or in business substantially affecting 
interstate commerce, they would be them- 
selves in violation of the Sherman Act. 
It appears that they are not engaged in 
business affecting interstate commerce, but 
they are in violation of the common-law 
rule making price-fixing agreements illegal. 

No relief by injunction will be granted to 
assist in the carrying out of an illegal 
agreement... “« * 


[] 62,736] Paramount Pictures, Inc., et al. v. Hon. Richard S. Rodney, United States 
District Judge (two appeals); Interstate Circuit, Inc., et al. v. Hon. Richard S. Rodney, 


United States District Judge (two appeals). 


In the United States Court of Appeals for the Third Circuit. 


10177. Filed December 6, 1950. 


On Proceedings for Mandamus. 


Nos. 10174, 10175, 10176, 


Sherman Antitrust Act 


Transfer of Place of Trial for Convenience—District Where Suit “Might Have Been 
Brought”—Jurisdiction and Venue.—The question of venue as to certain defendants in an 
antitrust suit is not to be considered in deciding the jurisdiction of a federal district court 
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over the antitrust suit, when the jurisdiction of a court to which the defendants ask a 
transfer for trial is made clear by the consent of the defendants to be tried there, waiving 
objections to venue which they might have interposed. All federal district courts have 
jurisdiction to try any antitrust action, whether the defendants can all be served in the 
court’s district or not. Therefore, when a request is made to a Delaware court that a case 
be transferred to a Texas district court for more convenient trial, the fact that not all the 
defendants do business or can be found in Texas is no reason for denial of the ‘motion 
because of an argued impossibility that the suit “might have been brought” against all the 
defendants there. 


See the Sherman Act annotations, Vol. 1, { 1610.2808, 1640.121, 1640.291. 


Dissent—Transfer to District Where Suit “Might Have Been Brought”—Venue and 
Jurisdiction Under Clayton Act.—It is argued in a dissent that the words of the Clayton 
Act describing the requirements for bringing actions upon the antitrust laws show a clear 
Congressional intent to make jurisdictional and venue requirements substantially the same, 
and to require that venue, as well as jurisdiction, must be proper in any district before 
suit may be brought there, and it is concluded therefrom that consent to trial does not 
enlarge the power of a judge to grant the defendants’ request for trial in another district. 


See the Sherman Act annotations, Vol. 1, J 1610.2808, 1640.121, 1640.291; Clayton Act 


annotations, Vol. 1, {| 2032. 


For the petitioners: 
Washington, D. C. 


For the respondent: 


Roy W. McDonald, New York City, and Robert E. Sher, 


Thurman Arnold, Washington, D. C. 


Before Biccs, Chief Judge, and MARIS, Goopricn, MCLAUGHLIN, KALODNER, STALEY and 


HastTIz, Circuit Judges. 


Reversing an opinion of the District Court, 89 Fed. Supp. 278, reported at {| 62,598. 


Opinion of the Court 


Biccs, Chief Judge: [Jn full text] The 
question presented by the cases at bar is 
whether the United States District Court 
for the District of Delaware on a motion 
made by all of the defendants, opposed by 
the plaintiffs, as the power under Section 
1404 (a) of Title 28, United States Code, to 
transfer to an appropriate United States 
district court in Texas two suits’ based on 
the antitrust laws of the United States. The 
trial court concluded that it lacked the au- 
thority to transfer the actions.” 89 F. Supp. 
278. We disagree. 


Section 1404 (a) states that ‘For the con- 
venience of parties and witnesses, in the in- 


terest of justice, a district court may transfer 
any civil action to any other district... 
where it might have been brought.” Sec- 
tion 12 of the Clayton Act, 15 U. S.C. A. 


1 The two suits instituted in the court below 
are Tivoli Realty, Inc. v. Paramount Pictures, 
Inc., et al., Civil Action No. 1077, and Adelman 
v. Paramount Pictures, et al., Civil Action No. 
1109. A description of the actions may be found 
in an opinion of the District Court, reported 
80 F. Supp. 800. 

2It did not decide whether for the convenience 
of the parties, in the interest of justice, the 
cases should be transferred. The defendants 
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§ 22, provides that a suit under the antitrust 
laws against a corporation may be brought 
not only in the district of which it is an in- 
habitant but “also in any district where it 
may be found or transacts business”, and 
that “all process in such cases may be served 
in the district of which . . . [the corpora- 
tion] is an inhabitant, or wherever it may 
be found.” Cf. Section 4 of the Clayton 
NCE US RUE Sst Ga vA Salo: 


[Not All Found in Texas] 


There are fourteen defendants, identical 
in each suit, in the Delaware actions. Ten were 
incorporated in Delaware; four, in New 
York. The trial court concluded that only 
nine defendants were transacting business in 
Texas and therefore venue could be laid in 
that State only as to them under Section 12 
of the Clayton Act. It also found that five 


filed petitions for mandamus in this court. We 
issued a rule to show cause. Answers were 
filed and the questions involved have been fully 
argued. 

The defendants also perfected appeals as a 
precautionary measure in view of Cohen v. 
Beneficial Loan, 337 U. S. 541. A separate and 
per curiam opinion disposing of the appeals is 
filed concurrently with the opinion in the instant 
cases. 
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defendants were not inhabitants of Texas, 
could not be found and did not transact 
business there, and that “. . . the actions 
could not consequently have been originally 
brought against all of the defendants in any 
District Court in Texas.”? The trial court 
interpreted Section 1404 (a) in the light of 
the doctrine of forum non conveniens which 
prohibits the dismissal of a suit unless there 
is a more convenient forum where it may 
be recommenced and maintained,* © ° and 
limiting the statute by the phrase “might 
have been brought”, refused transfer. 


[Jurisdiction and Venue Distinguished] 


In Neirbo Co. v. Bethlehem Corporation, 
308 U. S. 165, 167-168, it was held that the 
power of the federal courts to adjudicate 
controversies is granted by Congress and 
cannot be conferred by the consent of the 
parties, whereas the place where judicial au- 
thority is to be exercised relates only to the 
convenience of litigants and is subject to 
their disposition. A venue statute gives a 
“personal privilege’ to a defendant which 
he may assert or waive at his election. 
Commercial Ins. Co. v. Stone Co., 278 U. S. 
177, 179. Moreover, the doctrine of forum 
non conventens means no more than that a 
court may resist an imposition upon its 
jurisdiction even when that jurisdiction is 
authorized by a general venue statute. Gulf 
Oil Corp. v, Gilbert, 330 U. S. 501, 507. 


The suits in the District of Delaware are 
based, as we have said, on the antitrust laws. 
Jurisdiction to adjudicate such controversies 


3 The trial court stated, ‘‘There is no question 
that all fourteen defendants are properly suable 
in this [Delaware] district,’’ and concluded, as 
we have said, that five defendants did not trans- 
act business in Texas. See 89 F. Supp. at 
p. 279. The court cited Mebco Realty Holding 
Co. v. Warner Bros. Pictures, Inc. et al., D. C. 
N. J., 45 F. Supp. 340 and Westor Theatres, 
Inc. et al. v. Warner Bros. Pictures, Inc., D. C. 
N. J., 41 F. Supp. 757. But compare Giusti 
v. Pyrotechnic Industries, 9 Cir., 156 F. 2d 351. 
No reference was made to United States v. 
Scophony Corporation, 333 U. S. 795. The com- 
plaints, defendants’ affidavits and an affidavit 
filed by counsel for the plaintiffs seem to raise 
an issue of fact within the purview of the 
Scophony decision as to whether the five de- 
fendants referred to were transacting business 
in Texas. This issue could have been resolved 
only by the taking of oral testimony. Cf. 
Frederick Hart v. Recordgraph Corporation, 3 
Cir., 169 F. 2d 580. On the instant record there 
would seem to be as much basis for a conclu- 
sion that the five defendants referred to were 
transacting business in Texas as for the con- 
clusion that the four New York corporations 
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was conferred on all United States district 
courts by Sections 41 (8) and (23) of Title 
28, U. S. C., 1940 ed., now covered into Sec- 
tion 1337 of revised Title 28, United States 
Code. Suits embracing the identical subject 
matter could have been brought and, liter- 
ally, “might have been brought’’,” by the 
plaintiffs against the defendants in any dis- 
trict court in Texas. Moreover, if brought, 
the suits could have been maintained * unless 
there had been seasonable objection to the 
venue by the defendants, for service of 
process under Section 12 of the Clayton Act 
could have been made wherever the defend- 
ants could have been found. Even if the 
doctrine of forum non conveniens be applied 
under the precise conditions required by 
Gulf Oil Corp. v. Gilbert, 330 U. S. 501, 506- 
507 (and Section 1404 (a) was not then be- 
fore the Supreme Court), those conditions 
are met by the instant circumstances: viz., 
the Texas court would have had the power 
to adjudicate the controversies and it would 
have had jurisdiction of all the defendants. 
By joining in the motion to transfer the de- 
fendants have waived any objection to Texas 
venue and have agreed to submit themselves 
to a Texas court. Therefore, suits embrac- 
ing the same parties and the same subject 
matter could now be brought and main- 
tained in Texas. Indeed they could have 
been brought in Texas on November 6, 1947 
and March 29, 1948, the dates on which the 
actions were commenced in the District of 
Delaware, and could have been maintained 
in Texas if no objection had been timely 
made to the venue. The difference between 


were transacting business in Delaware. In the 
view that we take of the cases at bar it is 
unnecessary to determine this fact issue. 

4 See Gulf Oil Corp. v. Gilbert, 330 U. S. 501, 
506-507. 

6 The trial court treated the Reviser’s Notes 
to Section 1404 (a), appended to 28 U. S.C. A., 
as an authoritative interpretation, citing United 
States v. National City Lines, 337 U. S. 78, 81, 
but Title 28 is more than a mere codification. 
It is also a revision. Ha parte Collett, 337 U.S. 
55, 56-72. 

6 The provisions of Section 1404 (a) are appli- 
cable to civil actions brought under the anti- 
trust laws. United States v. National City 
Lines, n. 5, supra. 

7™As to where a suit may be ‘‘brought’’ it 
may be argued that the terms ‘‘brought’’ and 
‘“commenced’’ are synonymous. ‘‘A suit is 
brought when in law it is commenced.’’ Golden- 
berg v. Murphy, 108 U. S. 162, 163. Rule 3, 
FRCP, states only that ‘‘A civil action is com- 
menced by filing a complaint with the court.” 

8 See and compare General Inv. Co. v. Lake 
Shore Ry., 260 U. S. 261, 272-278, where very 
similar issues were raised in a removal case. 
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the phrase “might have been brought” of 
Section 1404 (a) and that employed in this 
opinion, “could now be brought”, is no more 
than one of tense and grammar, the imper- 
fect subjunctive as compared to the pluper- 
fect subjunctive. Surely Congress did not 
intend the effect of an important remedial 
statute to turn upon tense or a rule of 
grammar.” 


We do not put our decision on the ground 
advanced by Judge Ryan in Ferguson v. Ford 
Motor Company, D. C. S. D. N. Y., 89 F. 
Supp. 45.° Both Judge Ryan and Judge 
Rodney seem to take the position that con- 
sent to venue is a nullity where Section 
1404 (a) is concerned. We think that con- 
sent is to be given the same effect under 
Section 1404 (a) as it would receive under 
any other venue statute. We cannot sup- 
pose that Congress could have intended 
otherwise. Bear in mind that no problem of 
service of process is presented in connection 
with private civil antitrust suits for Section 
12 of the Clayton Act, as we have indicated, 
authorizes service wherever a defendant may 
be found. Service of process has no connec- 
tion with venue. 
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[Jurisdiction Not Disturbed] 


Finally and in conclusion on this issue we 
call attention to the provisions of Section 
1406. Subsection (a) provides for transfer 
of a case in which venue has been laid in 
the wrong district to any district in which 
the suit could have been brought. We em- 
phasize the provisions of subsection (b), 
however, which state that nothing in Chap- 
ter 87, the venue chapter of Title 28, “... 
shall impair the jurisdiction of a district 
court of any matter involving a party who 
does not interpose timely and sufficient ob- 
jection to the venue.” If jurisdiction to 
adjudge the controversy between the parties 
be in the court in which suit is brought, no 
matter whether venue be properly laid in 
that district or not, the court will be deemed 
to have jurisdiction of the persons of the 
defendants and they will be treated as hav- 
ing submitted themselves to jurisdiction if 
there be no seasonable objection. We can 
conceive of no reason in-view of the provi- 
sions of Section 1406 why candid-voiced 
express consent should not be deemed to be 
as potent an actor in the drama of venue as 
puling no seasonable objection.™ 


9 In Jiffy Lubricator Co. v. Stewart-Warner 
Corporation, 4 Cir., 177 F. 2d. 360, 362, it was 
said that the congressional purpose in enacting 
Section 1404 (a) was “‘. to grant broadly 
the power of transfer for the convenience of 
parties and witnesses, in the interest of justice, 
whether dismissal under the doctrine of forum 
non conveniens would have been appropriate 
or not.’’ See also United States v. HE. I. Du- 
Pont De Nemours & Co., D. C. D. Col., 83 F. 
Supn. 233, 234, 

170 The facts in the Ferguson case were very 
similar to those before the trial court in the 
pending Delaware actions, assuming arguendo 
that five of the corporate defendants do not 
transact business in Texas. In the Ferguson 
case, jurisdiction was also based on the anti- 
trust laws, and the court held, in view of the 
consent of the defendants to be sued in Mich- 
igan, the transferee forum, that it was not 
necessary that “‘. venue in the transferee 
forum be proper as to every one of a number 
of defendants before transfer may be ordered.”’ 
Judge Ryan went on to say, ‘‘Such a result 
{authorizing transfer] is possible, if the statu- 
tory condition is construed as requiring the 
transferee forum to be a proper venue as to 
at least one of the defendants in a multi-defend- 
ant case; in such a situation it can fairly be 
said that the action might have been brought 
there in a venue sense,’”’ See 89 F. Supp. at 
pp. 48, 49. Cf. the disposition of the application 
for mandamus against Judge Ryan, sub nom. 
Ford Motor Co. v. Ryan, 2 Cir., 182 F. 2d 329. 
Cf. McCarley v. Foster-Milburn Co., D. C. W. D. 
N. Y., 89 F. Supp. 643, and the disposition of 
the application for mandamus against Judge 
Knight, sub nom. Foster-Milburn Co. v. Knight, 
2 Cir., 181 F. 2d 949. 
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See also United States v. National City Lines, 
337 U. S. 78, in which the issue was whether 
Section 1404 (a) extended the doctrine of forum 
non conveniens to a civil antitrust suit brought 
by the United States. There was a stipulation 
by the defendants not to raise the venue issue 
in the transferee forum. The Supreme Court 
decided that the case might be transferred. 
Inferentially this supports Judge Ryan’s posi- 
tion in Ferguson v. Ford Motor Company, supra. 
Judge Rodney, in considering the motion to 
transfer the actions with which we are presently 
concerned, pointed out that since United States 
v. National City Lines was a civil suit brought 
by the United States, Section 5 of the Clayton 
Act, 15 U. S. C. A. §5, would have permitted 
the United States to bring in additional parties 
and he treated Section 5 as a venue statute 
enlarging the scope of Section 12 of the Clayton 
Act, disagreeing with Judge Ryan’s interpre- 
tation of the National City Lines decision. 
Though Section 5 is a venue statute no addi- 
tional parties were sought to be brought in by 
the United States as defendants in the National 
City Lines suit and therefore in our opinion 
Judge Ryan was right on this aspect of the 
matter. We conclude, nonetheless, that the 
question presently before us was not in focus 
in the National City Lines case before the 
Supreme Court. 

u We have not referred to the decision of the 
Court of Appeals for the Fifth Circuit in Tivoli 
Realty Co. v. Interstate Circuit, 167 F. 2a 155, 
reversing 75 F. Supp. 93, for the reason that 
it is irrelevant to the issues presented in the 
instant cases, Section 1404 (a) not being in effect 
at the time of the decision, viz., on March 18, 
1948. ; 
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It has been urged that the District Court 
has power, irrespective of the defendants’ 
consent, to transfer the Delaware suits to 
Texas. This is stated upon the broad 
ground that they “might have been brought” 
there in the sense that a district court in 
Texas has jurisdiction of the subject matter 
and therefore would accept the filing of a 
complaint in such a suit even though the 
suit might later fail if an objection to venue 
were made or if for any reason service upon 
the defendants could not be had. We neither 
accept nor reject this contention for we are 
not here called upon to delimit the extent of 
the power which Section 1404 (a) has con- 
ferred upon the district courts. The de- 
fendants’ consent is sufficient to support the 
transfer here. Accordingly the extent of the 
power of a district court to transfer a case 
under Section 1404 (a) to a district to which 
the defendant does not consent we leave for 
later determination in cases which squarely 
present the issue. Cf. McCarley v. Foster- 
Milburn Co., D. C. W. D. N. Y., 89 F. 
Supp. 643, and the disposition of the applica- 
tion for mandamus against Judge Knight, 
sub nom. Foster-Milburn Co. v. Knight, 2 
Cir., 181 F. 2d 949. 


[Propriety of Mandamus Action] 


The order complained of is not appealable 
under Section 1291 or Section 1292, Title 28, 
United States Code. “The general rule is 
well settled that an order granting or refus- 
ing change of venue is not appealable unless 
expressly made so by statute.” Jiffy Lubri- 
cator Co. v. Stewart-Warner Corporation, 4 
Cir., 177 F. 2d 360, 362. The order is inter- 
locutory and there is here no “final disposi- 
tion of a claimed right which is not an 
ingredient of the cause of action and does not 
require consideration with it.” Cohen v. 
Beneficial Industrial Loan Corp., 337 U. S. 
541, 546-547. As was pointed out in Ford 
Motor Co. v. Ryan, 2 Cir., 182 F. 2d 329, 330, 
the order would “. . . probably be incor- 
rectible on appeal [after final judgment ], for 
petitioners could hardly show that a differ- 
ent result would have been reached had the 
suit been transferred.” The Delaware dis- 
trict court has refused to exercise its au- 
thority to determine issues of justice and 
convenience raised by Section 1404 (a) when 
it is its duty to do so. Ex parte Peru, 318 
U. S. 578; Roche v. Evaporated Milk Assn., 
319 U. S. 21. The Delaware district court 
possesses the power to transfer the causes 
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but has refused to exercise that power be- 
cause it believes it does not possess it. 
Mandamus is the proper remedy. Cf. Per- 
kins v. Elg, 307 U. S. 325. The writ is as 
appropriate to compel the exercise of discre- 
tion as it is to correct the abuse of discre- 
tion. Cf. Webster Eisenlohr v. Kalodner, 3 
Cire l4oeheZdasG 


[Question of Conventence Still Remains] 


It will be necessary, therefore, for the dis- 
trict court to consider whether a transfer of 
the Delaware suits to an appropriate district 
in Texas will serve the convenience of the 
parties and witnesses and is in the interest 
of justice. The principles and conclusions 
expressed in this opinion will not give the 
defendants a right to choose their forum, a 
privilege heretofore exercised at least to 
some degree by plaintiffs. On the contrary 
our decision puts in the hands of an im- 
partial federal tribunal the determination as 
to where the suits can best be tried. 


We assume that it will be necessary to 
issue the writ, unless application for certio- 
rari be made, and that the court below will 
vacate the order refusing the transfer and will 
proceed to consider in the light of convenience 
of the parties and witnesses and in the in- 
terest of justice whether the causes should 
be transferred to a district court in Texas. 


[Dissent] 


Hastig, Circuit Judge, with whom Mc- 
LAUGHLIN, Circuit Judge, concurs, dissenting. 


Judge McLaughlin and I think the district 
court correctly construed Section 1404 (a) 
of the new Judicial Code. 


[Congressional Intent in Clayton Act] 


In that Section, Congress has said that in 
the interest of convenience and justice “a 
district court may transfer any civil action 
to any other district or division where it 
might have been brought”. 28 U. S. C. 
§ 1404 (a). The district judge who is re- 
spondent here, acting upon a petition to 
transfer civil antitrust suits from the Dis- 
trict of Delaware to the Northern District of 
Texas, had to decide whether the Northern 
District of Texas was a place where the suits 
“might have been brought”. A reasonable and 
obvious way of determining this was to see 
whether Congress in some other statute had 
designated the places where litigation of this 
sort might be brought. Such an inquiry 
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with reference to antitrust suits leads di- 
rectly to the provision of Section 12 of the 
Clayton Act, which is Section 22 of Title 
15 of the United States Code and will be so 
designated throughout this opinion. This 
section provides that ‘Any suit... under the 
antitrust laws against a corporation may be 
brought not only in the judicial district 
whereof it is an inhabitant but also in any 
district wherein it may be found or trans- 
act business...” To the learned district 
judge who had concluded that the Northern 
District of Texas met none of these require- 
ments, it seemed that a reading of this sec- 
tion in conjunction with Section 1404 (a) 
solved the problem. We can find no fault 
in this reasoning. 


On the other hand, it seems to us that in 
rejecting Section 22 of Title 15 as definitive 
of the limits of power to transfer suits under 
Section 1404 (a) this court is holding that 
the latter statute empowers a district court 
to transfer litigation to any district what- 
ever if the court deems such action just and 
convenient. In brief, the court is holding 
that the concluding phrase of Section 1404 
(a) is surplusage. 


[Argued That Venue ts Required] 


Logically, the district where an action in 
personam “might have been brought” can 
mean a place of proper venue for the original 
proceeding, or a place where the defendant 
was amenable to the authority of the court,’ 
or both. We are unable to find any other 
reasonable construction which would give 
the language substantial effect. The phrase 
under construction is treated as surplusage 
unless it is given one of the above suggested 
meanings. Apparently, the court believes 
that problem can be avoided here by reason- 
ing that, even if venue does not lie in Texas, 
all of the defendants were amenable to the 
authority of the District Court there. We 
think that conclusion is mistaken. 


Both venue and personal jurisdiction over 
a defendant corporation in antitrust suits are 
properly approached through Section 22 of 
Title 15 which reads as follows: 


1Cf. Foster-Milburn Co. v. Knight, 181 F. 
2d 949 (2nd Cir. 1950). 

2 Such is the common law rule. Restatement, 
Conflict of Laws §§ 89, 92 (1934). This rule is 
given full effect by the limitations imposed 
upon the process of district courts by Rule 4 (d) 
and (f) of the Federal Rules of Civil Procedure. 
Compare the decision of this court in Orange 
Theatre Corp. v. Rayherst Amusement Corp., 
139 F. 2d 871 (3rd Cir. 1944). 
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“District in which to sue corporation. 

“Any suit, action, or proceeding under 
the antitrust laws against a corporation 
may be brought not only in the judicial 
district whereof it is an inhabitant, but 
also in any district wherein it may he 
found or transacts business; and all proc- 
ess in such cases may be served in the 
district of which it is an inhabitant, or 
wherever it may be found.” 


[Venue Equated with Jurisdiction] 


This section states as determinants of 
proper venue the normal criteria of personal 
jurisdiction over a corporation. For unless 
a corporation is “an inhabitant” of, or 
“found” in or “transacts business” in a state, 
it normally is not subject to original process 
of district court for a district within that 
state.” The only revelant exception to this 
rule is the restricted authority for extra- 
territorial service of process contained in the 
concluding clause of Section 22. But we 
read that clause as restricting extraterritorial 
power to “such cases” as are within the re- 
quirement of the preceding provision of the 
Section that suit be brought where, at least, 
the corporation “transacts business’. We 
believe a corporation would be entitled to 
have extraterritorial service attempted un- 
der this Section quashed upon a showing 
that it did not transact business in the state 
from which summons had issued. Thus, 
whether “a district where suit might have 
been brought” is viewed precisely in terms 
of proper venue or more generally to include 
conceptions of power of a court to subject 
defendants to its authority, Section 22 incor- 
porates the concept and in so doing excludes 
power to transfer to Texas in these cases. 

In brief, Section 22 states the only mean- 
ingful limitations to which the concluding 
phrase of Section 1404 (a) can refer. And 
once these limitations are rejected, as we 
think the court is rejecting them, a substan- 
tial provision of Section 1404 (a) is left 
meaningless, or at least too vague for prac- 
tical application. 


Whatever merit there may be as a matter 
of policy, in the view implicit in the opinion 


* A corporation may transact business within 
a state yet not be subject to process of a dis- 
trict court there. With the conception of trans- 
acting business stated in United States v. Sco- 
phony Corp., 333 U. S. 795, (1948), contrast 
the more limited provision for service of process 
upon a corporation in Rule 4 (d) (3), Federal 
Rules of Civil Procedure. 
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of the court and vigorously propounded in 
the concurring opinion that a district court 
should be free to transfer cases according 
to justice and convenience without technical 
restrictions, we think Congress has not ex- 
pressed or embodied that policy in Section 
1404 (a). If such had been the intention of 
Congress we think the concluding phrase of 
Section 1404 (a) would have been omitted. 
But that phrase was included and we should 
give it substantial effect according to its 
tenor. 


We think this analysis suffices to sustain 
the position of the district judge. However, 
to the extent that reinforcing considerations 
may be useful, they are not lacking. 


[Analogy to Other Statutes] 


One familiar and often helpful aid to 
statutory construction is afforded by refer- 
ence to similar statutory language of un- 
controverted meaning used in some context 
which permits useful comparison. This ap- 
proach is illuminating here. 


Throughout Chapter 87, of which Section 
1404 (a) is a part, we find references to 
places where suits may be brought originally 
or to which suits may be transferred. It is 
not disputed that these sections are direc- 
tions as to proper venue. They afford some 
support for the construction of similar lan- 
guage in Section 1404 (a) as similarly limit- 
ing transfers to districts of proper venue. 
Particularly noteworthy is Section 1406 (a) 
of Title 28 which authorizes a judge of a 
district in which a suit has been improperly 
brought to transfer the litigation to a district 
where it could have been brought. We think 
it will not be disputed that under this sec- 
tion, the receiving forum must be a district 
of proper venue.* Here again, the analogy 
supports our analysis of 1404 (a). 

The reviser’s notes concerning Section 
1404 (a) are also indicative of its proper 
construction.” Those notes state that 

“Subsection (a) was drafted in accord- 
ance with the doctrine of forum non con- 


vemens, permitting transfer to a more 
convenient forum, even though the venue 


Court Decisions 
Paramount Pictures, Inc., et al. v. Rodney 


64,155 


is proper. As an example of the need of 
such a provision, see Baltimore & Ohio R. 
Co. v. Kepner, 1941, 62 S. Ct. 6, 314 U. S. 
44, 86 L. Ed. 28, which was prosecuted 
under the Federal Employer’s Liability 
Act in New York, although the accident 
occurred and the employee resided in 
Onto, 43) 10, Se (Ge Ae TOL IEhici@ieal 
and Revision Notes. 


In the light of this explanation it is sig- 
nificant that when these notes were written 
the technique of dismissing a suit because 
another forum was more convenient was 
employed only where the more convenient 
forum was also proper venue for the suit.* 
Moreover, the problem of Baltimore and 
Ohio Railroad v. Kepner mentioned in the 
reviser’s notes, was the lack of power to re- 
fuse to dismiss actions of particular type 
even if the forum was not convenient. This 
background suggests that proper venue in 
more than one forum is the limiting context 
of the Code revision and that within this 
context Section 1404 (a) substitutes a broad 
power of transfer for a more restricted pre- 
existing power of dismissal. Plaintiffs are 
prevented from abusing their normal privi- 
lege of choice among districts of proper 
venue. At the same time, courts are directed 
to respect the legislative enumeration of 
places which Congress has deemed appro- 
priate for the trial of various types of liti- 
gation. 


[Waiver Considered Too Late] 


We are not unmindful of the contention, a 
principal support of the position of our 
brethren, that the existence of judicial power 
to adjudicate a controversy in a place of im- 
proper venue unless the defendant shall ob- 
ject’ is a basis of power to transfer to a 
place of improper venue, the defendant will- 
ing. But we do not see how the conduct of 
a defendant after suit has been instituted 
can add to the forums where “it might have 
been brought”. In the normal meaning of 
words this language of Section 1404 (a) di- 
rects the attention of the judge who is con- 
sidering a transfer to the situation which 
existed when suit was instituted. Certainly 


4 Professor James W. Moore, special consultant 
on the revision of the Code, testified before the 
House Subcommittee holding hearings on the 
proposed Code that Section 1406 provides for 
transfer of the case ‘‘to the proper venue.’’ 
U. S. Code Congressional Service, 80th Cong., 
2d Sess. (1948) p. 1969. 

5In Bex parte Collett, 337 U. S. 55 (1949) where 
the meaning of this very section was in question, 
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the Supreme Court emphasized the value of the 
reviser’s notes as an aid to proper construction. 

6 Gulf Oil Corp. v. Gilbert, 330 U. S. 501, 506-7 
(1946); Tivoli Realty, Inc. v. Interstate Circuit, 
Inc., 167 F. 2d 155, 156 (5th Cir. 1948), cert. 
denied 334 U. S. 837 (1948). 

17 Neirbo Co. v, Bethlehem Shipbuilding Corp., 
308 U. S. 165 (1939); 28 U. S. Code § 1406 (b). 


q 62,736 


64,156 


it would not be argued that by beginning 
business in Texas after suit was filed in 
Delaware, the present defendants could have 
made Texas a place where the present suits 
“might have been brought”. We do not see 
how present tender to waive objection to 
venue in Texas can have any greater effect. 
We think the language of Section 1404 (a) 
of Title 28, takes on precise meaning in the 
light of Section 22 of Title 15, so that there 
is neither warrant nor occasion for enlarge- 
ment dependent upon the conduct of the 
parties during the course of a lawsuit. 


Finally, it has been argued at bar that 
even assuming Section 22 of Title 15 is con- 
trolling, the Northern District of Texas is a 
place where all of the defendants are to be 
“found” or “transact business” and, there- 
fore, that these suits might have been 
brought there. But on the record, the dis- 
trict court concluded and made an explicit 
finding that certain of the defendants were 
neither to be found nor transacting business 
in Texas. We are asked to examine and set 
aside this finding if we should conclude that 
the district court correctly construed the 
language of Section 1404 (a). 


Our construction of the statute brings us 
to the consideration of the issue thus raised. 
However, the construction which has pre- 
vailed in these cases makes it unnecessary 
for the majority of the court even to con- 
sider this point, although the opinion of the 
court suggests that it may have merit. Since 
the point is not decided, we state our posi- 
tion on it summarily. 


We think review of the finding in question 
is neither required nor proper in this pro- 
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ceeding. We are acting on a petition for 
writ of mandamus. Once it has been con- 
cluded that the district court was correct 
in its construction of Section 1404(a), we 
have gone as far as is appropriate in acting 
upon the present petition. 


[No Abuse of Discretion] 


Other considerations aside, these cases 
present special circumstances which should 
cause us to refuse to employ the discre- 
tionary writ of mandamus to review the 
finding that certain defendants were not 
transacting business in Texas. It is not con- 
tended that the district judge acted arbitrar- 
ily in making such a finding but rather that 
he was mistaken in a conclusion of inter- 
related fact and law. And though petitioners 
now complain of that finding, each of them 
whose relation to Texas is in question 
signed and filed in the District Court for the 
Northern District of Texas as one of the 
papers in support of an action to stay one 
of the present Delaware actions a statement 
conceding: 

“That it had not transacted and is not 
transacting business in Texas; that it has 
no agent, representative or employee in 
Texas; that it cannot be found in Texas; 
that it is not domiciled in Texas and is 
not subject to the venue of a Federal 
District court or any court in Texas.” ® 


We find it impossible to be impressed by 
their plea now that they were so wrong then 
that we should use a discretionary writ to 
reverse a judge who in the exercise of his 
best judgment has agreed with them. 

For these reasons, we would deny the 
writ. 


[| 62,737] Kiefer-Stewart Co. v. Joseph E. Seagram & Sons, Inc., Seagram-Dis- 
tillers Corp., the Calvert Distilling Co., and Calvert Distillers Corp. 


In the Supreme Court of the United States. No. 297. October Term, 1950. January 


2, 1951. 


On Writ of Certiorari to the United States Court of Appeals for the Seventh Circuit. 


Reversed. 


Sherman Antitrust Act 


Price Fixing—Maximum Resale Prices—Illegality Regardless of Supposed Increase 
in Competition—An agreement between liquor distillers or distributors which requires 
that resales of liquor not be made at a price above a certain maximum is as much a price- 
fixing agreement as one which sets a minimum price. Although it may be argued that price 
ceilings increase competition by permitting one seller to offer a lower price than his com- 


- 


8 Relying in large measure upon this absence 
of relationship between these defendants and 
Texas, the Court of Appeals for the Fifth Cir- 
suit concluded that it would not be proper to 
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restrain parties from proceeding with the Dela- 
ware litigation which is now before us. Tivoli 
Realty, Inc. v. Interstate Circuit, Inc., note 6. 
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petitor, if he wishes, such agreements nevertheless cripple the freedom of traders and 
thereby restrain their ability to sell in accordance with their own judgment. Any com- 
bination formed for the purpose of tampering with the price of a commodity in interstate 
or foreign commerce is illegal in all cases. 


See the Sherman Act annotations, Vol. 1, § 1240.101, 1240.290. 


Proof of Conspiracy—Support for Jury Verdict—Uniformity of Price Following Con- 
ferences Between Related Companies.—Although there may be some evidence that price 
policies of two supposed competitors are arrived at independently, a jury verdict of violation 
of the antitrust laws will nonetheless be sustained by other evidence that identical terms 
were used in dealings with retailers after the distributors had held conferences regarding 
sales to retailers who refused to abide by suggested prices. It cannot be argued that con- 
Spiracy is impossible merely because the two liquor distributors are owned by the same 
Parent company, especially when the two are held out as competitors. 


See the Sherman Act annotations, Vol. J, J 1220.431, 1240.265. 


Violation of Sherman Act as Defense—Defendants Also Accused of Violating Same 
Act—Unlawful Combination Not Legalized by Unlawful Conduct of Adversary.—Viola- 
tion of the Sherman Act by plaintiffs cannot be used as a defense in an action in which 
the defendants are themselves accused of violating the Sherman Act. If the plaintiffs are 
guilty of violation of the Sherman Act, there is a remedy in the courts, but an unlawful 
combination of the defendants is not legalized by the unlawful conduct of their adversaries. 


See the Sherman Act annotations, Vol. 1, J 1660.275. 


For the plaintiff-petitioner: Joseph J. Daniels (Baker & Daniels, of counsel), 
Indianapolis, Indiana; Paul A. Porter (Arnold, Fortas & Porter, of counsel), Washing- 


(Reciel Bh Oe 


For the defendants-respondents: Thomas Kiernan (White & Case), New York, 
New York; Paul Y. Davis (Davis, Baltzell, Hartsock & Dongus), Indianapolis, Indiana. 


Reversing an opinion of the Court of Appeals for the Seventh Circuit, 182 Fed. (2d) 
228, reported at {| 62,627. 


Seventh Circuit reversed. 182 F. 2d 228. It 
held that an agreement among respondents 
to fix maximum resale prices did not violate 
the Sherman Act because such prices pro- 
moted rather than restrained competition. 
It also held the evidence insufficient to show 
that respondents had acted in concert. Doubt 
as to the.correctness of the decision on ques- 
tions important in antitrust litigation prompted 
us to grant certiorari. 340 U. S. 863. 


Mr. Justice BLack delivered the opinion 
of the Court. [Jn full text] 

The petitioner, Kiefer-Stewart Company, 
is an Indiana drug concern which does a 
wholesale liquor business. Respondents, 
Seagram and Calvert corporations, are af- 
filiated companies that sell liquor in inter- 
state commerce to Indiana wholesalers. 
Petitioner brought this action in a federal dis- 
trict court for treble damages under the 
Sherman Act. 15 U.S. C. §§ 1, 15. The com- 
plaint charged that respondents had agreed 
or conspired to sell liquor only to those 
Indiana wholesalers who would resell at 
prices fixed by Seagram and Calvert, and 
that this agreement deprived petitioner of a 
continuing supply of liquor to its great 
damage.* On the trial, evidence was intro- 
duced tending to show that respondents had 
fixed maximum prices above which the whole- 


[Price Ceilings Unlawful] 


The Court of Appeals erred in holding 
that an agreement among competitors to fix 
maximum resale prices of their products 
does not violate the Sherman Act. For such 
agreements, no less than those to fix min- 
imum prices, cripple the freedom of traders 
and thereby restrain their ability to sell in 
accordance with their own judgment. We 


salers could not resell. The jury returned a 
verdict for petitioner and damages were 
awarded. The Court of Appeals for the 


reaffirm what we said in United States v. 
Socony-Vacuum Oil Co., 310 U. S. 150, 223: 
“Under the Sherman Act a combination 


* Petitioner also charged a violation of the 
Clayton Act, 15 U. S. C. §18, but this theory 
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formed for the purpose and with the effect 
of raising, depressing, fixing, pegging, or 
stabilizing the price of a commodity in inter- 
state or foreign commerce is illegal per se.” 
The Court of Appeals also erred in hold- 
ing the evidence insufficient to support a 
finding by the jury that respondents had 
conspired to fix maximum resale prices. 
The jury was authorized by the evidence to 
accept the following as facts: Seagram re- 
fused to sell to petitioner and others unless 
the purchasers agreed to the maximum re- 
sale price fixed by Seagram. Calvert was at 
first willing to sell without this restrictive 
condition and arrangements were made for 
petitioner to buy large quantities of Calvert 
liquor. Petitioner subsequently was informed 
by Calvert, however, that the arrangements 
would not be carried out because Calvert 
had “to go along with Seagram.” Moreover, 
about this time conferences were held by 
officials of the respondents concerning sales 
of liquor to petitioner. Thereafter, on 
identical terms as to the fixing of retail 
prices, both Seagram and Calvert resumed 
sales to other Indiana wholesalers who agreed 
to abide by such conditions, but no ship- 
ments have been made to petitioner. 


[Jury Verdict Upheld] 


The foregoing is sufficient to justify the 
challenged jury finding that respondents had 
a unity of purpose or a common design and 
understanding when they forbade their pur- 
chasers to exceed the fixed ceilings. - Thus, 
there is support for the conclusion that a 
conspiracy existed, American Tobacco Co. v. 
Umited States, 328 U. S. 781, 809-810, even 
though, as iespondents point out, there is 
other testimony in the record indicating that 
the price policies of Seagram and Calvert 
were arrived at independently. 


Respondents also seek to support the judg- 
ment of reversal on other grounds not passed 
on by the Court of Appeals but which have 
been argued here both orally and in the 
briefs. These grounds raise only issues of 
law not calling for examination or appraisal 
of evidence and we will consider them. Re- 
spondents introduced evidence in the Dis- 
trict Court designed to show that petitioner 
had agreed with other Indiana wholesalers 
to set minimum prices for the sale of liquor 
in violation of the antitrust laws. It is now 
contended that the trial court erred in charg- 
ing the jury that petitioner’s part in such a 
conspiracy, ever if proved, was no defense 
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to the present cause of action. We hold that 
the instruction was correct. Seagram and 
Calvert acting individually perhaps might 
have refused to deal with petitioner or with 
any or all of the Indiana wholesalers. But 
the Sherman Act makes it an offense for 
respondents to agree among themselves to 
stop selling te particular customers. If peti- 
tioner and others were guilty of infractions 
of the antitrust laws, they could be held re- 
sponsible in appropriate proceedings brought 
against them by the Government or by in- 
jured private persons. The alleged illegal 
conduct of petitioner, however, could not 
legalize the unlawful combination by re- 
spondents nor immunize them against li- 
ability to those they injured. Cf. Fashion 
Originators’ Guild v. Trade Comm’n, 312 U. S. 
457; Mandeville Island Farms v. American 
Crystal Sugar Co., 334 U.S. 219, 242-243. 


[Common Ownership Immaterial] 


Respondents next suggest that their status 
as “mere instrumentalities of a single manu- 
facturing-merchandising unit” makes it im- 
possible for them to have conspired in a 
manner forbidden by the Sherman Act. But 
this suggestion runs counter to our past de- 
cisions that common ownership and control 
does not liberate corporations from the im- 
pact of the antitrust laws. E. g. United States 
v. Yellow Cab Co., 332 U.S. 218. The rule is 
especially applicable where, as here, respond- 
ents hold themselves out as competitors. 


It is also claimed that the District Court 
improperiy refused to withdraw from the 
jury an issue as to respondents’ violation of 
the Clayton Act which had been charged in 
the complaint but which was not proved. A 
fair reading of the instructions to the jury, 
however, reveals that the trial court sub- 
mitted to them only the cause of action under 
the Sherman Act. We are convinced from 
this record that a more formal withdrawal 
of the Clayton Act issue would have served 
solely to confuse. 


Other contentions of error in the admis- 
sion of evidence and in the charge to the 
jury are so devoid of merit that it is un- 
necessary to discuss them. 


[Judgment Reversed] 


The judgment of the Court of Appeals is 
reversed and that of the District Court is 
affirmed. 


It is so ordered. 
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[] 62,738] General Electric Co. v. Monarch-Saphin Co., Inc. 


In the Supreme Court of New York County. Special Term, Part I. 124 N. Y. L. J. 
1543. December 12, 1950. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade Injunctions—Fines for Contempt After Wilful Violations—Permission for 
Close-Out Sale—When defendants are found guilty of wilful violation of an injunction 
against selling fair trade items below the stipulated price, fines are imposed as punishment 
for the contempt. However, a cross-motion is allowed amending the judgment so that the 
defendants can close out their stock of the plaintiff’s merchandise upon terms to be set 


forth in the order. 


See the State Laws annotations, Vol. 2, 8604.95; Resale Price Maintenance Com- 


mentary, Vol. 2, 7278, 7312. 


Mr. Justice GREENBERG: [Jn full text] It 
is clear from this record that the defendant 
corporation and its president lave been per- 
sistent violators of the provisions of the 
Feld-Crawford Act and also of the injunc- 
tive orders and judgment of this court. Only 
recently the defendant and its president have 
again, on three separate occasions, been guilty 
of violation of the judgment of this court, 
and no defense is offered for their contu- 


fined $375 for their contempt of court and 
they are directed to pay such fine within ten 
days after service of a copy of the order to 
be entered herein, with notice of entry. They 
are in addition directed to pay reasonable 
counsel fee of $100 in like time. Defendant’s 
cross-motion to amend the judgment to per- 
mit a close-out of its stock of the plaintiff's 
electrical appliances is granted, upon condi- 
tions which.shall be set forth in the order 


macious conduct. Accordingly, the corpo- to be settled hereon. Settle order. 


rate defendant and its president are each 


[f 62,739] Sunbeam Corp. v. S. A. Wentling. 


In the United States Court of Appeals for the Third Circuit. 
December 8, 1950. 


Appeal from the United States District Court for the Middle District of Pennsylvania. 
Reversed. 


No. 10,280. Filed 


Pennsylvania Fair Trade Act 


Fair Trade Acts—Sales in Interstate Commerce—Extra-Territorial Enforcement of 
State Statutes.—The fair trade act of a state cannot be used to force resident retailers to 
abide by the fair trade price when they make sales outside the state. The Miller-Tydings 
amendment to the Sherman Act, which legalizes vertical price fixing of products traveling 
in interstate commerce when done pursuant to contracts legal in the state of sale, does 
not require uniformity of the fixed prices among the several states. The attempt of one 
state to forbid sales in another state by its retailers, when the laws of that other state 
make such sales legal, would destroy the possibility of competing with local dealers in 
that other state and thus interfere with competition in interstate commerce. Such an 
interference cannot be justified by any local self-interest of the state, and if the fair trade 
statute of the state is to be interpreted so as to be constitutional, it must be by limiting it to 
local enforcement only. 


See the State Laws annotations, Vol. 2, | 8724; Resale Price Maintenance Commentary, 
Vol. 2, § 7116, 7306. 

For the plaintiff: William R. Peace, II, Philadelphia, Pennsylvania. 

For the defendant: Jefferson C. Barnhart and S. A. Schreckengaust, Jr., both of 
Harrisburg, Pennsylvania. 

Reversing an opinion of the District Court, 91 Fed. Supp. 81, reported at {[ 62,640. 


Before Maris, GoopricH and HAstiz, Circuit Judges. 
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GoopricH, Circuit Judge: [Jn full text] 
This appeal involves the application of the 
Pennsylvania Fair Trade Act.* The plaintiff, 
a manufacturer of electric shavers, com- 
plained of violation of the Act by the de- 
fendant, an individual retailer doing a mail 
order business from headquarters in Pal- 
myra, Pennsylvania. The plaintiff claimed, 
and the defendant does not deny, that the 
defendant advertised and sold some of the 
plaintiff's razors at a price lower than the so- 
called fair trade price. The District Court 
granted relief in very broad terms.” 


The defendant conducts a mail order busi- 
ness. He advertises merchandise in publica- 
tions of national circulation® and invites 
orders for the articles advertised. These 
articles he ships by mail or express to the 
buyers. What portion of the defendant’s 
sales results in shipments to Pennsylvania 
buyers and what portion results in ship- 
ments to out-of-state buyers is not disclosed. 


[Non-Signer Clause Invoked] 


The defendant has signed no contract 
agreeing to maintain a minimum price on 
plaintiff's razors. But the plaintiff claims 
that it is entitled to relief under the non- 
signer provision of the statute which states: 


“Wilfully and knowingly advertising, of- 
fering for sale, or selling any commodity 
at less than the price stipulated in any 
contract entered into pursuant to the pro- 
visions of section one of this act, whether 
the person so advertising, offering for sale, 
or selling is, or is not, a party to such 
contract, is unfair competition and is ac- 
tionable at the suit of such vendor, buyer 
or purchaser of such commodity.” 73 
Purdon’s Pa. Stat. Ann. § 8. 


The case involves several points which 
we Shall consider one at a time. 


(1) The constitutionality of fair trade leg- 
islation under the United States Constitution 
and that of the Commonwealth of Pennsyl- 
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vania with regard to due process and equal 
protection provisions. 


[Economic Situation Not Material] 


This need not detain us long. Similar 
legislatiun was pronounced not violative of 
the federal Constitution in Old Dearborn 
Company v. Seagram Corporation, 299 U. S. 
183 (1936). The plaintiff suggests that the 
depression conditions which prompted that 
result in 1936 no longer obtain and if the 
case now came to the Supreme Court it 
would be decided the other way. Perhaps 
so; perhaps not. We think, however, the 
Supreme Court decision settled the consti- 
tutionality of the Fair Trade Acts so far as 
due process and equal protection under the 
Fourteenth Amendment are concerned. We 
should and do follow it so long as it stands 
as a declaration of law by the Supreme 
Court. 


[Constitutionality Established] 


Nor do we need to take long in holding 
the Pennsylvania statute free from attack 
on the due process or equal protection 
clauses of the Pennsylvania Constitution. It 
is true that the Pennsylvania Supreme Court 
has not passed, in so many words, on the 
constitutionality of the Act under the Penn- 
sylvania Constitution. But it has applied 
it, apparently without question of its con- 
stitutionality.« A Common Pleas Court of 
Philadelphia has definitely declared it to be 
constitutional.° And the overwhelming weight 
of decision in other state courts is to the 
same effect. Whatever may be the wisdom 
of this legislation we think it well established 
that legislatures, in enacting it, are not vio- 
lating the provisions of the United States 
Constitution as to due process, or equal pro- 
tection, or the state constitutional equiva- 
lents thereof. 


(2) The Miller-Tydings Act. This statute’ 
was much discussed by both parties at the 


1 Act of June 5, 1935, P. L. 266, as amended 
June 12, 1941, P. L. 128, 73 Purdon’s Pa. Stat. 
Ann. §§ 7 and 8. 

? Defendant was ‘‘permanently enjoined and 
restrained from committing further acts of un- 
fair competition in relation to Fair Trade 
marked products of plaintiff, Sunbeam Corpo- 
ration, and from violating said plaintiff’s fair 
trade agreements * * *.’’ In the course of 
its opinion the District Court states, ‘‘The trade 
mark must be kept inviolate whether the sale 
is intrastate or interstate.’’ Sunbeam Corp. v. 
Wentling, 91 F. Supp. 81 (M. D. Pa. 1950). 

3 The advertisements of which defendant com- 
plains appeared in two nationally circulated 


{ 62,739 


magazines, The American Rifleman and Field 
and Stream, and in the November 28, 1948, issue 
of the Boston Sunday Advertiser. 

4 Lentheric, Inc. v. F. W. Woolworth Co., 338 
Pa. 523, 13 A. 2d 12 (1940). 

5 Welch Grape Juice Co. v. Frankford Grocery 
Co., 36 Pa. D. & C. 653 (1939). 

® Since the Seagram case the acts have been 
held unconstitutional in only one state, Liquor 
Stores, Inc. v. Continental Distilling Corp., 40 
So. 2d 371 (Fla. 1949). For a list of cases in 
which the various acts have been passed upon 
see 2 CCH TRADE REGULATION REPORTS 
| 7128. 

7 267Stat, 209; (L937)nat5) UneSi iG) An S15 
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argument, We think the statute was in- 


tended to relieve persons entering into con- 
tracts of the type provided for in these fair 
trade acts from liability under United States 
anti-trust laws.* The legislation was neces- 
sary, if such immunity was to be had, be- 
cause price maintenance agreements had 
previously been held to be a violation. Dry. 
Miles Medical Company v. John D. Park & 
Sons Company, 220 U. S. 373 (1911) (Sher- 
man Act); FTC v. Beech-Nut Packing Co., 
257 U. S. 441 (1922) (Federal Trade Com- 
mission Act). But the Miller-Tydings Act 
in no way, we think, affects any question 
of defendant’s liability to plaintiff. 


[Analogy to Other Statute] 


In this regard the case of Whitfield v. State 
of Ohio, 297 U. S. 431 (1936) presents an 
interesting parallel. In the Hawes-Cooper 
Act, 49 U. S. C. A. § 60, Congress author- 
ized the states to regulate the sale of prison- 
made goods even though manufactured in 
another state and sold within the state in 
the original package. Ohio had forbidden 
the sale of such goods in open market and 
defendant was convicted of violation of the 
statute, The information involved contained 
two counts, one based on a sale within Ohio, 
the other on a sale to an Ohio buyer from 
an Alabama seller. The Court stated ® that 
“A serious question as to the infringement 
of the commerce clause of the Constitution 
is presented by the second count * * *,” but 
found it unnecessary to pass on this since 
the conviction was sustained by the first 
count which was valid because of the Hawes- 
Cooper Act. Thus, even though Congress 
had expressly left the field to state regula- 
tion, the Court intimated Congress either 
had not or could not authorize the states 
directly to regulate an interstate sale. The 
case is not controlling here, but is an indica- 
tion that we should be wary of interpreting 


8 In Shwegmann Brothers v. Calvert Distillers 
Corp., 184 F. 2d 11, 15 (5th Cir. 1950) the court 
states that the Miller-Tydings amendment 
“neither authorizes nor prohibits state legisla- 
tion. * * * It is concerned with, and only 
with, the Sherman Act, legislation by Congress 
affecting interstate commerce.”’ 

9 Whitfield v. State of Ohio, supra, at 437. 

10 To the extent that Blumenstock Bros. v. 
Curtis Publishing Co., 252 U. S. 436 (1920) can 
be construed as holding to the contrary we think 
it is no longer authoritative in the light of more 
recent cases. United States v. South-Eastern 
Underwriters Assoc., 322 U. S. 533 (1944); North 
American Co. v. SEC, 327 U. S. 686 (1946). 
Cf. Indiana Farmers Guide Co. v. Prairie Co., 
293 U. S. 268 (1934); Charles A. Ramsay Co. v. 
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the Miller-Tydings Act as anything more 


of an authorization to the states than the 
words require. 


(3) Application of the statute to interstate 
transactions. 


[Trade Clearly Interstate] 


Some at least of the defendant’s business 
is interstate commerce. That point seems 
to us abundantly clear, but since the parties 
seemed to have some dispute about it we will 
stop on it fora moment. First, the purchase 
of advertising space in a publication pub- 
lished in another state and of national cir- 
culation is interstate commerce.” Likewise, 
when defendant receives an order from out- 
side Pennsylvania for an article which he 
fills by mailing it or sending it by express 
from Palmyra to a point in another state 
a transaction in interstate commerce has 
taken place. It is immaterial, so far as this 
point is concerned, whether “title” passes at 
the place of shipping or at destination." The 
shipment would be equally an interstate 
matter if no passing of title were involved 
in the transaction. For instance, if A, in 
Pennsylvania, sends a Sunbeam Shave- 
master to his friend in New York as a loan 
no passing of “title” is involved. But the 
shipment is certainly interstate commerce. 


[Limitations on State Regulation] 


To state that defendant’s business is in- 
terstate commerce does not answer the ques- 
tion of the applicability of a Fair Trade Act 
to such commerce. It is well settled that in 
the absence of an occupation of the field by 
Congress a state may regulate some aspects 
of interstate commerce.” But it is just as 
well settled that even in the absence of Con- 
gressional action the commerce clause is a 
limitation on the power of states to regulate 
interstate commerce. A state may not regu- 


Associated Bill Posters of United States and 
Canada, 260 U. S. 501 (1923); Post Printing & 
Pub. Co. v. Brewster, 246 Fed. 321 (D. C. Kan. 
1917); State v. Salt Lake Tribune Pub. Co., 
68 Utah 187, 249 Pac. 474 (1926). 

11 Uniform Sales Act §19, Rule 5. Act of 
May 19, 1915, P. L. 543 § 19, 69 Purdon’s Pa. 
Stat. Ann. § 143. Since defendant pays the cost 
of transportation, including insurance against 
loss, the presumption is that the ‘‘sale’’ takes 
place outside Pennsylvania as to out-of-state 
customers. 

12 Cooley v. Board of Wardens, 12 How. 299 
(U. S. 1852); California v. Thompson, 313 U. S. 
109, 113 (1941); California v. Zook, 336 U. S. 
725 (1949). 


{ 62,739 


64,162 


late the rates * or length * of trains even on 
the intrastate portion of an interstate jour- 
ney; it may not prohibit the importation into 
the state of liquor from another state,” nor 
prohibit its sale by one who purchased it 
from a seller in another state and while still 
in the original package; it cannot restrict 
the export or import of goods for the pro- 
tection of local economic interests.” As 
Professor Rottschaefer puts it, “One aim 
of the commerce clause was the protection 
of interstate trade against state interference. 
As a limit on state powers, it is a free trade 
charter for national commerce.” * 

As in so many Constitutional questions 
the line between permissible and prohibited 
state regulation is not a clear one. Chief 
Justice Stone, in Southern Pacific Co. v. 
Arizona, 325 U. S. 761, 770 (1945) voiced 
what is apparently the presently accepted 
approach.” He said that “there has been 
left to the states wide scope for the regula- 
tion of matters of local state concern, even 
though it in some measure affects the com- 
merce, provided it does not materially re- 
strict the free flow of commerce across 
state lines, or interfere with it in matters 
with respect to which uniformity of regula- 
tion is of predominant national concern. 
* * * The matters for ultimate determina- 
tion are * * * whether the relative weights 
of the state and national interests involved 
are such as to make inapplicable the rule, 
generally observed, that the free flow of 
interstate commerce and its freedom from 
local restraints in matters requiring uniform- 
ity of regulation are interests safeguarded 


133 Wabash, St. Louis and Pacific Ry. v. 
Illinois, 118 U. S. 557 (1886). 

14 Southern Pacific Co. v. Arizona, 325 U. S. 
761 (1945). x 

1% Bowman v. Chicago € N. W. Ry., 125 U. S. 
465 (1888). The Webb-Kenyon Act, 37 Stat. 699 
(1913), 27 U. S. C. A. § 122, now prohibits the 
interstate transportation of intoxicants into any 
state for use thereof in violation of its laws. 
It was upheld in Clark Distiliing Company v. 
Western Maryland Railroad Co., 242:U. S. 311 
(1917). See McGovney, ‘‘The Webb-Kenyon Act 
and Beyond,’’ 3 Iowa L. Bulletin 145 (1917). 

16 Leisy v. Hardin, 135 U. S. 100 (1890). As 
to intoxicating liquor the rules were changed 
by the Wilson Act, 26 Stat. 313 (1890), 27 U. S. 
C. A. § 121 which authorized the states to pro- 
hibit the resale of liquor. This Act was said 
to deprive intoxicating liquor of its interstate 
commerce character. 

Hood & Sons v. DuMond, 336 U. S. 525 
(1949); Baldwin v. Seelig, 294 U. S. 511 935) 
Pennsylvania v. West Virginia, 262 U. S. 553 
(1923). 

18 Rottschaefer, The Constitution and Socio- 
Economic Change, 102 (1948). The same idea 
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by the commerce clause from state inter- 
ference.” 


[Effects of Extra-Territorial Enforcement] 


It is not difficult to put a case in which 
non-uniform state laws in this price regula- 
tion field will result in a complete block 
to trade between states in “fair traded” 
commodities. Here is one. There is no re- 
quirement that the established fair trade 
price be uniform throughout the states.” 
Thus, we have the possibility of a situation 
where, for instance, the fair trade price of 
an article has been fixed in Pennsylvania at 
$1 and in South Carolina at 75 cents. If 
the Pennsylvania statute is permitted to 
govern interstate sales, no sales in that 
commodity can be made by Pennsylvania 
sellers to South Carolina buyers. If the 
Pennsylvania seller were to meet the com- 
petition of South Carolina sellers, he would 
commit a tort in Pennsylvania, and yet he 
would be selling at the very price set in 
South Carolina as “fair trade.” Further, if 
a state may regulate the price at which an 
article must be sold if it is to be shipped 
out of the state, may it not equally well 
regulate the price for which the article must 
have been sold before it is allowed to come 
into the state? Tariff barriers are but feeble 
obstacles compared with such a blockade 
on the interstate movement of goods. 


The possibility of such a barrier to inter- 
state commerce from non-uniform state regula- 
tion illustrates the substantial effect such 
regulation will have on interstate commerce 


was forcibly stated by Mr. Justice Jackson thus, 
“The material success that has come to the 
inhabitants of the states which make up this 
federal free trade unit has been the most im- 
pressive in the history of commerce, but the 
established interdependence of the states only 
emphasizes the necessity of protecting interstate 
movement of goods against local burdens and 
repressions.’’ Hood & Sons v. DuMond, 336 
U.S. 525, 538 (1949). 

7 For an excellent and up-to-date discussion 
of this problem see Dowling, Constitutional Law, 
Significant Developments in the Law During the 
ae Years, 9 (Practising Law Institute Series, 

>The Acts of 30 states authorize a minimum 
price, whereas the others provide for an absolute 
price; in 24 states a person other than the 
owner of the trademark may establish the price, 
in 21 any other person may not; in 29 states 
obliteration of the trademark exempts the com- 
modity from the Act, in 13 it does not. For a 
compilation of these and other variations see 
rah TRADE REGULATION REPORTS 
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if applied to interstate sales. Such sales are 
a fit subject for uniform regulation should 
Congress desire it, and we see no peculiar 
local interest which justifies the imposition 
upon interstate commerce of such restriction 
by individual states. The local cut-price sale 
with a loss leader feature, which seems to 
have constituted a much stressed argument 
for the legislation, is adequately cared for 
in giving the statute a local application only. 


These grave constitutional difficulties in- 
volved in any broader interpretation lead 
us to the conclusion that the Pennsylvania 
Fair Trade Act is to be construed as not 
to apply to sales by Pennsylvania retailers 
to consumers in other states, or to advertise- 
ments in publications published in other 
states. The California court dealing with a 
statute similar to that of Pennsylvania was 
so sure of this point that it hardly gave 
the question discussion and construed the 
California Fair Trade Act “as applying only 
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to transactions within the state, that being 
the sole territorial extent of the legislature’s 
powers.” Max Factor and Company v. Kuns- 
man,» Cal. 2d 446) 55" PB. 2d 177 (1936); 
New Jersey has evidently thought the same 
about its statute.* We think a similar con- 
struction should be given to the Pennsylvania 
statute. We are reinforced in this conclusion 
by the well established line of authority 
which interprets a statute to conform to 
constitutional limitations whenever it is pos- 
sible to do so.” 


In view of the position we take on this 
matter a modification of the District Court 
decree will be necessary. The decree will 
be vacated and the case remanded to the 
District Court with directions to enter a 
decree limiting the injunction against the 
defendant to intrastate transactions in Penn- 
sylvania, and for further proceedings not in- 
consistent with this opinion. 


[62,740] Hillard Donner and Joseph Donner v. Calvert Distillers Corporation. 
In the Court of Appeals of Maryland. No. 38, October Term, 1950. Filed December 


7, 1950. 


Appeal from the Circuit Court of Anne Arundel County. JAmMEs CLarK, Judge. 
Affirmed as to Hillard Donner. Reversed as to Joseph Donner. 


Maryland Fair Trade Act 


Sale Below List Price—Criminal Contempt of Court—Notice of Price Schedule— 
Simultaneous Action Against All Violators Not Required.—The proceeding for violation 
of an injunction against the sale of Calvert whiskey below list prices is held to be one for 
criminal contempt and appealable since it is not remedial, nothing was asked by way of 
recompense to the plaintiff distiller corporation, and the purpose was to vindicate the 
previous injunction. Since the defendants, who operated a “‘cut-rate” liquor mart, knew of 
the plaintiff’s one-year fair trade contracts in force at the time of the injunction decree, 
they should have presumed that such contracts would continue in force and not have vio- 
lated the decree at the expiration of the one year. A producer or owner invoking the Fair 
Trade Act is not required to resort to legal process against all violators selling below the 
fair trade price in order to enforce a remedy against one, and a defendant cannot claim that 
the plaintiff is discriminating against him by bringing action only against him and omitting 
to prosecute other offenders. 

See the State Laws annotations, Vol. 2, 8364; Resale Price Maintenance Commen- 
tary, Vol. 2, J 7312, 7354, 7357. 

For the plaintiff: John G. Rouse, Jr. and George W. Baker, Jr. (Rouse and Morton 
and James C. Morton, Jr., on the brief), all of Annapolis, Md. 


2 Johnson & Johnson v. Weissbard, 121 N. J. 
Eq. 585, 586, 191 Atl. 873 (1937). For a general 
discussion of the problem and a conclusion simi- 
lar to that reached here, see 2 CCH TRADE 
REGULATION REPORTS f 7308. 
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22See Kovacs v. Cooper, 336 U. S. 77, 85 
(1949); Alabama State Federation of Labor v. 
McAdory, 325 U. S. 450, 470 (1945); Arizona 
Employers’ Liability Cases, 250 U. S. 400, 430 
(1919); United States v. Weisenbloom, 168 F. 2d 
698, 700 (2d Cir. 1949). 
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For the defendants: 
Annapolis, Md., on the brief). 
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Morris Rosenberg, Baltimore, Md. (William J. McWilliams, 


Before Marsury, Chief Judge; DELAPLAINE, CoLLINs, GRASON, HENDERSON and MARKELL, JJ. 


[Nature of Action] 


Marzory, C. J.: On December 11, 1947, 
the appellee filed its bill of complaint in the 
Circuit Court for Anne Arundel County 
against the Mills Cut Rate Liquor Mart, 
Inc. and Hillard Donner, asking for an 
injuncton enjoining and restraining the de- 
fendants, their agents, servants and em- 
ployees from advertising for sale, offering 
for sale, or selling distilled spirits and other 
alcoholic beverages known as “Calvert” or 
“Carstairs” products at prices lower than 
the prices heretofore or hereafter established 
by the complainant for such products, pur- 
suant to agreements or contracts made by 
complainant with its retail dealers in the 
State, the schedule of minimum resale retail 
prices forming a part thereof. The bill also 
prayed that the complainant recover from 
the defendants all damages, costs and ex- 
penses suffered by them due to the unlawful 
acts of the defendants. These unlawful acts 
are recited as being the sale of a fifth gallon 
bottle of “Lord Calvert” whiskey for less 
than the minimum price fixed by the Mary- 
la .d Fair Trade Act, Chapter 239 of the 
Acts of 1937, codified as Sections 102 to 110 
of Article 83 of the Code. 


[Exhibits] 


With the bill of complaint was filed as an 
exhibit, an agreement made by the appellee 
with James C. Corkran, a retailer in the 
State, which was stated to be one of ap- 
proximately 300 such contracts in force. 
There was also filed as an exhibit the ap- 
pellee’s list of minimum resale prices. At 
the top of this list is stated: “Bottle Cost 
To Consumer (Includes All Federal and 
State Taxes Except as Otherwise Noted).” 
“Calvert Reserve’ is listed at $3.95 a fifth, 
and it is also stated on the list that the prices 
are in effect as of May 19, 1947, and will be 
effective until further notice. There is an- 
other notation that prices do not include the 
Baltimore City sales tax. 


[Injunction] 


The defendants admitted the allegations 
of the bill and consented to the passage of 
a decree, and thereupon the decree of Jan- 
uary 28, 1948, was filed. That decree perma- 
nently and perpetually enjoined and restrained 
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the two defendants, “their agents, servants 
and employees, and all persons acting under 
their authority or control” from selling in 
the State, inter alia, Calvert distilled spirits 
sold under or bearing the trade marks of 
“Tord Calvert”, “Calvert Reserve”, etc., “at 
prices lower than the prices heretofore or 
hereafter established by the plaintiff for 
such products pursuant to the agreements 
or contracts made by the plaintiff with retail 
dealers in the State of Maryland under the 
authority of the Maryland Fair Trade Act 
of which the defendants shall have had due 
notice.” 


[Violation of Injunction Decree} 


On January 3, 1949, the appellee filed in 
the case its petition alleging that the de- 
fendants had violated the decree by a sale 
of a pint bottle of “Calvert Reserve”, on 
December 18, 1948, below the minimum re- 
sale retail price established. Defendants an- 
swered saying that they did not wilfully 
violate the order, and, after testimony, the 
corporate defendant was, on March 3, 1949, 
adjudged in contempt for violating the terms 
of the decree and directed to pay a fine of 
$250.00 and costs. On December 10, 1949, 
a second contempt petition was filed by the 
appellee. It showed that on May 1, 1949, the 
liquor license heretofore issued to Hillard 
Donner, trading as Mills Cut Rate, was 
re-issued to Hillard Donner and Joseph Don- 
ner. It also stated that in June, 1949, ap- 
pellee revised its minimum resale retail prices, 
effective July 1, 1949. In that revised price 
list, as shown by the schedule, “Calvert 
Reserve” was still listed at $3.95 a fifth, and 
the same notation about Federal and State 
taxes and the Baltimore City sales tax was 
contained in this schedule. It was alleged 
in the petition that, with full knowledge of 
these prices and of the injunction, the de- 
fendants and Joseph Donner on October 29, 
1949, sold a fifth of “Calvert Reserve” for 
$3.95, whereas the minimum resale. retail 
price was $3.95 plus 8¢ sales tax, and, on 
November 1, 1949, sold a fifth of “Calvert 
Reserve” for $3.75, and again on November 
5, 1949, sold a fifth of “Calvert Reserve” for 
$3.95. The prayer of the petition was that 
the two original defendants and Joseph Donner 
show cause why they should not be punished 
for contempt, and an order to that effect 
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was passed. The three parties named an- 
swered, the two original defendants together, 
and Joseph Donner separately, and testi- 
mony was taken before the court on March 
3, 1950. On April 6, 1950, the court filed a 
memorandum and order finding that Hillard 
and Joseph Donner had notice of the decree, 
had notice of the minimum prices estab- 
lished by the plaintiff, and that they both 
sold liquor at prices less than the established 
minimum prices, and they were held in con- 
tempt of court. The corporate defendant 
was not held as it appeared that it was no 
longer conducting the business. Hillard 
Donner was fined $1,500.00 and Joseph Don- 
ner $500.00. From this order this appeal 
comes here. 


The Maryland Fair Trade Act has been 
before this court in several cases, Goldsmith 
v. Mead, Johnson & Co., 176 Md. 682; Schill 
v. Remington Putnam Book Co., 179 Md. 83; 
Schill v. Remington Putnam Book Co., 182 
Md. 153; and Hutzler Bros. Co. v. Remington 
Putnam Book Co., 186 Md. 210. These cases 
had to do with the validity and construction 
of the act, and the questions involved were 
raised on injunction suits. The case before 
us is the first case in which we have had 
before us an adjudication and fine for con- 
tempt for the violation of such an injunction. 


[Actions for Contempt Either Civil or 
Criminal] 


Actions for contempt of court can be either 
civil or criminal, and the same act may be 
the subject of both kinds of proceedings. 
The distinction was made in the case of 
Bessette v. W. B. Conkey Co., 194 U. S. 324, 
where the Supreme Court quoted a state- 
ment of Judge Sanborn in In re Nevitt, 54 
C. C. A. 622. This quotation was re-quoted 
by this court in the leading case of Kelly v. 
Montebello Park Co., 141 Md. 194, and is in 
part as follows: 


“Proceedings for contempts are of two 
classes, those prosecuted to preserve the 
power and vindicate the dignity of the 
courts and to punish the disobedience of 
their orders, and those instituted to pre- 
serve and enforce the rights of private 
parties to suits, and to compel obedience 
to orders and decrees made to enforce 
the rights and administer the remedies to 
which the court has found them to be 
entitled. The former are criminal and 
punitive in their nature, and the govern- 
ment, the courts and the people are inter- 
ested in their prosecution. The latter are 
civil, remedial and coercive in their nature, 
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and the parties chiefly in interest in their 
conduct and prosecution are the individ- 
uals whose private rights and remedies 
they were instituted to protect and en- 
force:” 


[Appeal in Contempt Cases] 


In the Kelly case, the question was whether 
an order imposing fines upon three people 
who had violated an injunction was appeal- 
able. At the time the case was decided, 
there was no statutory appeal in contempt 
cases such as is now provided. (See In re 
Lee, 170 Md. 43, 46.) Kelly and his wife 
had been preliminarily enjoined from erect- 
ing a garage. They disobeyed the order and, 
with the third party fined, who was not a 
party to the original proceeding, but who 
had knowledge of the injunction, they con- 
structed the garage. If the order holding 
them in contempt was civil in its nature, 
then it was interlocutory, and could only be 
considered on appeal from a final decree 
after the latter had been entered. On the 
other hand, if the order was criminal, it con- 
stituted an independent and distinct pro- 
ceeding, even though it was filed in the equity 
case, and there was no appeal provided in 
such a proceeding. The case was brought to 
prevent the garage from being erected within 
75 feet from the front street line of a lot, 
but the court held that notwithstanding the 
interest of the Montebello Park Co. in the 
enforcement of the building line, the order 
passed was for a criminal contempt. It said 
that the offense consisted in the doing of an 
act forbidden by the writ, and the sentence 
was not remedial but distinctly punitive. It 
added that there was nothing in the con- 
tempt proceeding indicating that the parties 
treated it as a proceeding for civil contempt, 
there was no petition praying for remedial 
relief, the fines were not made payable to 
the parties injured, and the only purpose 
of the order imposing them was to vindicate 
the authority of the court. The court, in 
considering the case, discussed the leading 
case of Gompers v. Bucks Stove and Range 
Co., 221 U. S. 418, and quoted at length 
from Mr. Justice Lamar, who delivered the 
opinion in that case. The quotation in part 
is as follows: 

“Tt is not the fact of punishment, but 
rather its character and purpose that often 
serve to distinguish between the two classes 
of cases. If it is for civil contempt the 
punishment is remedial, and for the bene- 
fit of the complainant. But if it is for 
criminal contempt the sentence is puni- 
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tive, to vindicate the authority of the court. 
It is true that punishment by imprison- 
ment may be remedial, as well as punitive, 
and many civil contempt proceedings have 
resulted not only in the imposition of a fine, 
payable to the complainant, but also in com- 
mitting the defendant to prison. But im- 
prisonment for civil contempt is ordered 
where the defendant has refused to do an 
affirmative act required by the provisions 
of an order which, either in form or sub- 
stance, was mandatory in its character. 
Imprisonment in such cases is inflicted 
not as punishment, but is intended to be 
remedial by coercing the defendant to do 
what he had refused to do. The decree in 
such cases is that the defendant stand 
committed unless and until he performs 
the affirmative act required by the court’s 
order.” 


In the Gompers case, the respondents were 
ordered imprisoned for a fixed period, and 
on appeal, the Court of Appeals of the Dis- 
trict of Columbia affirmed, after holding 
that the proceeding was one for criminal 
contempt. The Supreme Court reversed, 
holding that the contempt proceedings were 
instituted and titled, tried, and, up to the 
moment of sentence, treated as part of the 
original case in equity, that the Bucks Stove 
and Range Co. was the actual and not the 
nominal party. These were not controlling 
facts, but were to be considered along with 
others, but the court held that the prayer 
of the petition was significant and deter- 
minative. That prayer was that the peti- 
tioner (that is, Bucks) might have such other 
and further relief as the nature of its case 
might require. The court held that was 
practically the equivalent of asking for a 
fine payable to itself, the case was one of 
civil contempt rather than criminal con- 
tempt, and the sentences were erroneously 
entered as if it were the latter type of pro- 
ceeding. 


[Complainant Does Not Ask for Relief] 


It may be noted that in the case before 
us, the prayer in the petition contains no 
suggestion of relief to the complainant (ap- 
pellee here), nor any suggestion that there 
should be any fine or other payment coming 
to it. 


[United Mine Workers Case] 


In a recent case, United States v. United 
Mine Workers of America, 330 U. S. 258, the 
defendant, a body corporate, and John L. 
Lewis, its president, were restrained from 
encouraging mine workers to interfere with 
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the operation of the bituminous coal mines 
by strike or cessation of work. At the time 
of this injunction, the United States was 
operating the mines. The injunction was 
temporary, pending the hearing, but before 
it was heard, the miners commenced to walk 
out and a full-blown strike was in progress. 
Thereupon, the United States filed a peti- 
tion in the District Court for the District of 
Columbia, asking that the United Mine Work- 
ers and Lewis be punished for contempt. 
One defense of Lewis and the union was 
that the Norris-LaGuardia Act prohibited 
the granting of the temporary injunction. 
This was overruled by the court, and, after 
a trial, the defendants were found guilty of 
both criminal and civil contempt. Lewis was 
fined $10,000.00 and the union $3,500,000.00 
When the case reached the Supreme Court, 
the majority of the court sustained the con- 
viction and fine against Lewis, but reduced 
the fine against the union to $700,000.00, 
which was for criminal contempt, and made 
the other $2,800,000.00 a coercive fine for 
civil contempt by providing that it should 
be conditional on the union’s failure to purge 
itself of contempt within a specified time. 
The court held that the Norris-LaGuardia 
Act did not prevent the granting of the 
preliminary injunction, but it also held that 
even had its conclusion on this point been 
the other way, the District Court had power 
to preserve existing conditions while it was 
determining its own authority to grant in- 
junctive relief, and said: “The defendants 
in making their private determination of the 
law, acted at their peril, Their disobedience 
is punishable as criminal contempt.” In 
discussing this subject, the court quoted at 
length from the opinion of Justice Holmes 
in U. S. v. Shipp, 203 U. S. 563, and men- 
tioned a number of other Supreme Court 
cases, finally stating: ‘We insist upon the 
same duty of obedience where, as here, the 
subject matter of the suit, as well as the par- 
ties, was properly before the court; where 
the elements of federal jurisdiction were 
clearly shown; and where the authority 
of the court of first instance to issue an 
order ancillary to the main suit depended 
upon a statute, the scope and applicability 
of which were subject to substantial doubt.” 
The court also clearly distinguished the 
difference between civil and criminal con- 
tempt, although it held that both might be 
included in the same case, and said: 


“It does not follow, of course, that sim- 
ply because a defendant may be punished 
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for criminal contempt for disobedience of 
an order later set aside on appeal, that 
the plaintiff in the action may profit by 
way of a fine imposed in a simultaneous 
proceeding for civil contempt based upon 
a violation of the same order. The right 
to remedial relief falls with an injunction 
which events prove was erroneously is- 
sued. Worden v. Searls, supra, at 25, 26; 
Salvage Process Corp. v. Acme Tank Clean- 
ing Process Corp., 86 F. 2d 727 (1936); 
S. Anargyros v. Anargyros & Co., 191 F, 
208 (1911); and a fortiori when the in- 
junction or restraining order was beyond 
the jurisdiction of the court. Nor does 
the reason underlying United States v. 
Shipp, supra, compel a different result. If 
the Norris-LaGuardia Act were applicable 
in this case, the conviction for civil con- 
tempt would be reversed in its entirety.” 


[Cassidy v. Puett] 


In the case of Cassidy v. Puett Electrical 
Starting Gate Corp., decided by the U. S. 
Court of Appeals for the 4th Circuit, on 
May 25, 1950, 182 F. 2d 604, it appeared 
that the Puett Corporation had brought an 
action against a Maryland corporation and 
the United Starting Gate Corporation, al- 
leging that the gate for starting horses at 
races used by the defendants infringed com- 
plainant’s patents for a similar gate. The 
District Court held the Puett patents valid 
and that one of them was infringed by the 
United Starting Gate Corporation, and en- 
joined the defendants and their officers from 
using this gate. Cassidy, who was president 
of United and was also acting under con- 
tract as a starter at Hialeah race track in 
Florida, resigned as president, but contin- 
ued his activities as starter at Hialeah, and 
continued to use the United gate. A show 
cause order was issued, and, at a hearing 
before the District Court, United and Cas- 
sidy were held guilty of contempt for vio- 
lating the terms of the injunction and were 
each fined. They appealed this contempt 
order. An appeal was also taken from the 
injunction. In the injunction case, the Cir- 
cuit Court of Appeals held that the patent 
which the District Court had found infringed 
the Puett patent, did not infringe it in fact, 
and it therefore reversed the District Court. 
(Harford, etc. Assn. v. Puett, etc., Corp., 182 
F, 2d 608.) In the contempt case, however, 
the court said: 


“We are this day handing down an 
Opinion in the patent case * * * out of 
which the contempt proceeding arose. In 
that opinion we are reversing the holding 
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of the District Court that the United gate 
infringed the Whann patent. This, how- 
ever, in no wise affects the judgment of 
the District Court that Cassidy and United 
were guilty of contempt. At the time of the 
contemptuous acts, the injunction decree 
was in full force.” 


[Notice of Plaintiffs’ Fair Trade Contracts] 


We have discussed the underlying bases 
for civil and criminal contempts and have 
cited the foregoing cases because the prin- 
cipal contention made by the appellants here 
is that in their trial there was no proof that 
there existed at that time an agreement or 
contract made by the appellee with retail 
dealers in the State under the authority of 
the Fair Trade Act of which they, the de- 
fendants, had due notice. They say that 
there was a failure of proof in this regard, 
and therefore their conviction should be set 
aside. 


The proceeding before us was one for 
criminal contempt. It was clearly not re- 
medial, nothing was asked by way of recom- 
pense to the appellee, and the court did not 
attempt to give them any recompense by 
way of fine or payment. The appellee brought 
the matter to the attention of the court, but 
it did so for the purpose of vindicating the 
previous injunction, and the mere fact that 
the petition was filed in the same proceeding 
as the injunction does not, as we have shown, 
determine its character. That was deter- 
mined by what was asked, and, in this case, 
by what was done. 


In the case of Gompers v. Bucks Stove & 
Range Co., supra, the Supreme Court said: 
“* * * it is certain that in proceedings for 
criminal contempt the defendant is presumed 
to be innocent, he must be proved to be 
guilty beyond a reasonable doubt, and can- 
not be compelled to testify against himself.” 
(See also Note, 49 A. L. R. 975.) That does 
not mean, however, that in such a case, the 
proof must go beyond what is necessary to 
prove the contempt, which is that the de- 
fendant disobeyed an order of the court. 
That order may be based upon erroneous 
facts as found in the Cassidy case, supra, or 
an erroneous conception of the law, such as 
was claimed in the United Mine Workers 
case, supra. Nevertheless, it must be obeyed 
until such time as it is stricken out on ap- 
plication, or reversed on appeal, or other- 
wise ceases to be a vital and subsisting 
direction of a court with proper jurisdiction 
over the parties to the case. 
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The appellants, however, say that the de- 
cree which they disobeyed in this case was 
passed on January 28, 1948, and their vio- 
lations were in October and November, 
1949; that the decree was based upon proof 
of the Corkran contract which was made 
March 13, 1947, for a period of one year 
(renewable, however, from year to year, un- 
less the parties indicate in writing their de- 
sire not to have it renewed), and the appellee 
had the right to cancel this contract on 24- 
hour notice. Under these circumstances, 
they contend that before they could be held 
liable in a semi-criminal proceeding, it was 
obligatory to establish that a contract actu- 
ally existed in October and November, 1949, 
when the alleged violations occurred. The 
appellee says in reply that there was suffi- 
cient evidence offered that the appellee was 
operating under the Fair Trade Act at the 
time of these violations, and they cite the 
following facts of which they state the proof 
was uncontradicted. On January 3, 1949, 
the appellant, Hillard Donner, and the Mills 
Cut Rate were cited for contempt, and on 
March 3, 1949, the corporation was adjudged 
guilty of contempt and fined $250.00; on 
June 17, 1949, there was mailed to the trade, 
including the appellants, a new price list 
effective July 1, 1949 with a letter from the 
president of the appellee, and a restatement 
of the appellee’s Fair Trade policy in which 
was stated that it was the appellee’s inten- 
tion to continue its Fair Trade contracts in 
force and to enforce its minimum prices, 
and the proof in the case showed that the 
price in October and November was the 
same as that listed at the time of the Cork- 
ran contract. 


[Presumption of Continuance] 


There is, within certain limits, a presump- 
tion of fact that something which has been 
proved to exist continues to exist for a rea- 
sonable time, depending on what it is and 
the circumstances of the case. This is known 
as the presumption of continuance, and it 
is held to be not a legal presumption, but 
a matter of the burden of proof, In other 
words, from the circumstances and facts of 
each particular case are to be determined 
whether a necessary fact, once proved, has 
to be shown by the prosecution to continue 
to exist, or whether there is a presumption 
of such continuance, and the burden shifts 
to the defendant to prove that it no longer 
exists. Wharton’s Criminal Evidence, Vol. 
I, Paragraph 142. In the case before us, 
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and under the circumstances, it may well be 
inferred that the Corkran contract, or any 
other of the approximately 300 concracts 
which appellee alleged it had in its petition 
for the original injunction, continued in force, 
or that new Fair Trade contracts were in 
force a year and nine or ten months later, 
especially since the corporation of the ap- 
pellants had been fined seven or eight months 
before, for violating the decree, and it made 
no such suggestion then. 


[Defendants’ Other Contentions] 


Appellants also contend that there was 
no proof that at or before the time of the 
alleged violations they had due notice of 
any prices established, largely because the 
violations in the original petition were sales 
of “Lord Calvert” whiskey and not of “Cal- 
vert Reserve.” We find no merit in this 
contention. They also contend there was 
no proof that the appellants knowingly or 
wilfully sold “Calvert Reserve,” and they 
state, among other things, that the resale 
price was not shown to be $3.95 plus sales 
tax, but might be construed under the prices 
listed as $3.95, including sales tax. There 
is, however, one sale at $3.75 made by Hil- 
lard Donner. 


[Sales by Other Dealers Below the Fair Trade 
Price] 


Another contention upon which the ap- 
pellants lay considerable stress is that the 
court erred in excluding certain testimony 
which was offered by them with respect to 
sales below the Fair Trade price made by 
other dealers. The witness Ciccarone, a 
liquor retail dealer in the city of Annapolis, 
was asked: “Have you sold any Calvert 
products at less than the price established 
by the distillers?” He was not allowed to 
answer this question. Then he was asked: 
“Would you deny that on February 26, 1950, 
you sold a fifth of Calvert Reserve whiskey 
for less than the Fair Trade price?” He 
was not permitted to answer this question, 
and then the proffer was made that had he 
been allowed to answer the question, he 
would have admitted that he did make such 
a sale on such a date. The appellants fur- 
ther made a proffer in the following words: 
“We have issued subpoenas for a number of 
retail liquor dealers in the city of Annapolis 
who are here in court. We would like to 
make this proffer that were these witnesses 
placed on the stand and permitted to answer 
the question, they would admit that at one 
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time or another, they have sold a fifth of 
Calvert Reserve at less than the Fair Trade 
price.” This proffer was objected to and 
the objection sustained. Thereafter, Mr. 
Theodore Kates, state manager for Mary- 
land of the Calvert Distilling Corporation, 
was asked whether he observed in the win- 
dow of Chick’s Liquor Store on Main Street 
a display of “Calvert” with a sign saying: 
“Selling Calvert Reserve for $3.49.” He 
was not allowed to answer this or another 
similar question, or a question whether he 
had received complaints that Chick’s Liquor 
Store was advertising “Calvert Reserve” at 
less than the Fair Trade price. Appellants 
then proffered that if the witness were al- 
lowed to testify, his answer would be that 
there was a display of “Calvert Reserve” 
whiskey, that it was displayed and adver- 
tised in the window of Chick’s Liquor Store 
for the price of $3.49 during the spring or 
early summer of 1949. This proffer was ob- 
jected to and the objection sustained. 


[Producer Need Not Sue All Violators] 


In the case of Hutzler Bros. v. Remington 
Putnam, supra, we said that the Act requires 
by implication that the prices fixed in a Fair 
Trade contract shall be uniform in any com- 
petitive area, and that in the performance 
of the agreement, the producer must refrain 
from causing any unjust discrimination among 
the retail dealers. He is required to use 
reasonable diligence to see that his prod- 
ucts are not sold to a retailer who cuts 
prices after the producer has notice of such 
violation, and where price cutting has been 
general and long continued, the failure of a 
producer to take effective measures to pre- 
vent such violation should be regarded as a 
waiver or abandonment of the rights con- 
ferred by the contract. We also said that 
the right of a producer to an injunction 
against a violator is not defeated by the fact 
that there may be some violators who have 
not been sued. There is no mandatory pro- 
vision in the Fair Trade Act requiring a 
producer to take legal action, and it would 
be impossible to enforce one’s rights under 
a Fair Trade agreement, if as a prerequisite 
to relief, it were necessary to institute suit 
to enjoin all violators simultaneously. 


It is obvious that the proffered testimony, 
if admitted, would not be sufficient to put 
the appellee in such a situation that the 
court could say that it had waived or aban- 
doned its rights under the contract. If an- 
other retail dealer sold for less than the 
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contract price, or even if the appellee knew 
that one sold at less than the contract: price, 
that would not bar relief against the appel- 
lants. The proffer as to an unspecified number 
of liquor dealers in Annapolis who were in 
court did not show that they would state 
the time at which they had sold the “Calvert 
Reserve” at less than the Fair Trade Price, 
whether before or after the injunction. It 
did not purport to prove any knowledge on 
the part of the appellee that this had occurred 
at any time, nor did it show whether or not 
any of those liquor dealers had been enjoined 
or were defendants in injunction cases brought 
by the appellee. Further, it did not show 
the number of those who would so testify, 
nor what proportion of the total liquor deal- 
ers in the city of Annapolis were prepared 
to admit their violations. These reasons why 
the testimony was properly refused go to 
the heart of the question. The appellee can- 
not be held to have waived or to have aban- 
boned its rights unless, at the least, it is 
shown that it knew of substantial violations 
and made no effort to prevent them, The 
proffered evidence, if admitted, would not 
have proved any such situation. 


[Fine Not Excessive] 


Further objection is made that the fines 
Were excessive. It appears that after the 
court had found the appellants guilty, it 
asked for information from the State Comp- 
troller on the size of the business operation 
of the appellants. In response to this re- 
quest, the Comptroller’s office advised the 
court that all retail licensees are required to 
file with that office reports showing their 
purchases of all distilled spirits, The letter 
from the Comptroller’s office listed by loca- 
tion, but not by name, the ten greatest pur- 
chasers who reported during the last six 
months of the calendar year 1949. The ap- 
pellants purchased 10,929.72 gallons, which 
was the largest amount of any of such pur- 
chases, The next retailer purchased 7,000- 
odd gallons, and the tenth in size purchased 
a little over 5,000 gallons. This would indi- 
cate that the appellants were among the 
largest, if not the largest, retail liquor deal- 
ers in the State of Maryland, and, under 
such circumstances, the fine would not seem 
to be excessive. The court, in determining 
the sentence in a criminal case, may examine 
pertinent official records. Murphy v. State, 
184 Md. 70, 4A. 2d 239. 


We think, however, that the price lists 
furnished by the appellee may unwittingly 
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have lent themselves to the construction 
that the fair trade price included the State 
sales tax. Under these circumstances, since 
Joseph Donner sold only at the price listed 
including the tax, and since this is a semi- 
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hold him guilty. The order, therefore, as to 
Joseph Donner will be reversed. 

Order affirmed as to Hillard Donner, with 
costs. Order reversed as to Joseph Donner, 
with costs, 


criminal proceeding, we are unwilling to 


[| 62,741] May’s Drug Stores, Inc. v. State Tax Commission, Warren E. Wells, J. 
Frank Hamilton and Geo. E. Gill, Members of the State Tax Commission; Robert L. 
Larson, Attorney General of the State of Iowa; William W. Crissman, County Attorney 
of Linn County, Iowa; and James Smith, Sheriff of Linn County, Iowa. 


In the Supreme Court of Iowa. 146 47696. Filed December 12, 1950. 
Appeal from the Linn District Court. G. K. THompson, Judge. Reversed. 


Iowa Unfair Cigarette Sales Act 


Sales Below Cost—Legislative Power to Protect Competition—Intent to Injure Com- 
petition and Effect—Cost Definition—Exemption to Meet Competition—Constitutionality 
oi Statute——A state unfair sales act, prohibiting the sale of cigarettes below cost, unless 
the price is fixed to meet the competition of another dealer selling at his cost, is held 
to be constitutional. The legislature, acting under its police power, may adopt measures 
bearing a reasonable relation to the legislative purpose of protecting free competition and 
preventing the growth of monopolies. The seller’s intent to injure a competitor or destroy 
competition and the actual effect of injuring competition are not necessary elements of 
the offense. The statutory definition of cost is not vague or indefinite and any reasonable 
method of cost accounting which a dealer in’ good faith applies to his business may be 
used. The exemption from the sale below cost prohibition for a distributor attempting 


in good faith to meet competition within his trade area is not vague or indefinite. 
See the Iowa Sales Below Cost footnote, Vol. 2, J 8268. 
For the plaintiff: A. W. Bass, Cedar Rapids, Iowa; Harold B. Claypool, Williamsburg, 


Towa. 


For the defendants: Robert -L. Larson, Attorney General of Iowa, and Henry W. 
Wormley, Assistant Attorney General of Iowa, both of Des Moines, Iowa; Don G. Mullan, 
Odebolt, Iowa; William W. Crissman, County Attorney of Linn County, Cedar Rapids, 


Iowa; Clewel!l and Cooney, Dubuque, Iowa. 


Reversing and remanding the decision of the Linn District Court, reported at ff 62,564. 


[Constitutionality of Iowa Unfair 
Cigarette Sales Act] 


Mutroney, J.: In this declaratory judg- 
ment action there is presented the question 
of the constitutionality of the Iowa Unfair 
Cigarette Sales Act (Chapter 226, Laws of 
the 53d G. A., now Chapter 551A, Code, 
1950). Some pleading questions were raised 
and are here argued. We have examined 
them but do not feel they present a barrier 
to our reaching the main question as to 
the constitutionality of the act. Because of 
the importance of the matter to the public the 
pleading questions will be passed and we will 
take up the question of the validity of the 
statute. 
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The act in question forbids the sale of 
cigarettes by a retailer or wholesaler at less 
than cost. The plaintiff, May’s Drug Stores, 
Inc. of Cedar Rapids is engaged in the busi- 
ness of selling cigarettes at wholesale and 
retail. In its petition it claims the right 
to sell cigarettes at less than cost to it and 
the petition asserts the act in its penal and 
enforcement provisions is violative of Sec- 
tion 1, Article I of the Constitution of Iowa 
and the due process clauses of the federal 
and state constitutions. The prayer is for 
a declaration that the act is unconstitutional. 


The state tax commission, charged under 
the act with much of the duty of enforce- 
ment, and the other law enforcing officers 
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who are named defendants, filed an answer 
admitting a controversy exists between 
plaintiff and defendants and, in substance, 
allege the act when properly construed is 
coustitutional. The trial court treated the 
issue as one of law, raised by the pleadings. 
There was some evidence tending to show 
the tax and license revenues of the state 
from the sale of cigarettes have been in- 
creasing during the past several years. The 
trial court viewed this evidence as of very 
slight, if any, importance and on the law 
issue raised he held the statute unconstitu- 
tional. Defendants appeal. 


[Legislative Power to Promote Free 
Competition] 


I. No one at this date questions the right 
of the legislature to enact measures, under 
its police power, that are designed to pro- 
hibit acts which threaten free competition. 
In 1912 Judge Evans, speaking for this court 
in State v. Fairmont Creamery Co., 153 Iowa 
702, 133 N. W. 895, said: 

“One of the great legislative problems 
of the day is to protect fair competition 

x 

Such topics as Fair Trade, Unfair Dis- 
crimination, and Unfair Competition, will be 
found in the codes of all but three or four 
states and in the code of the United States. 
Under these topics will be found a wealth 
of laws, all expressive of the legislative 
thought that our economy is built upon 
trade; that free competition is the life of 
trade; and that which threatens its existence, 
or tends to create a monopoly should be pro- 
hibited in the interest of public welfare. 
Many of these laws made that inevitable 
trip through the courts and, whether their 
validity was sustained or not, the courts al- 
ways recognized that the promotion of free 
competition was a proper legislative en- 
deavor under the police power. Just a few 
quotations will suffice to show the attitude 
of the courts on the general power of law- 
making bodies to enact measures to keep 
competition free. 


“That the prevention of monopolies and 
the fostering of free, open, and fair com- 
petition and the prohibition of unfair trade 
practices is in the public welfare is ob- 
vious and requires no citation of author- 
ity.” Wholesale Tobacco Dealers Bureau 
v, Nat'l. Candy & Tobacco Co.,— Cal. 
82 P. 2d 3, 118 A. L. R. 486. 


“Exhibited is a clear legislative intent 
to prevent the destruction of local produce 
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dealers through unfair discrimination by 

_competitors more amply buttressed with 
capital. Monopolies gained through the mis- 
use of an economic advantage to the 
direct injury of small merchants and the 
ultimate injury of producing and consum- 
ing classes are to be forestalled. That the 
police power of the state may be exerted 
to this end is not to be doubted.” State 
v. Lanesboro Produce & Hatchery Co.— 
Minn. ZL IN, We 2d 792. 


“We have no hesitancy in holding that 
generically, legislation prohibiting unfair 
competition and preventing acts which 
stifle competition is well within the sur- 
veyed limits of the police power.” People 
uv. Kahn, Call , 60 P. 2d 596. 


“Legislation to foster free competition 
and to prevent monopolies is quite uni- 
formly sustained.” Rust v. Gnoggs, 
Tenn. 3) LS SAW FS: 


[Law Must Not Be Arbitrary or 
Discriminatory | 


II. With the premise accepted that it is 
in the interest of general welfare to protect 
free competition, the court’s only inquiry is 
whether the measure adopted bears a rea- 
sonable relation to the legislative purpose of 
protecting free competition and is not arbi- 
trary or discriminatory. Nebbia v. New York, 
291 U.S. 502, 54S. Ct. 505, 78 L. Ed. 940, 89 
AW Re 1469. 


That this law, prohibiting sales of ciga- 
rettes below cost, embodies a widespread 
conviction that such sales are destructive of 
free competition, appears from the fact that 
about thirty states have enacted such laws. 
118 A. L. R. 506; 128 A. L. R. 1126; 30 Minn. 
Law Review 559; Blum v. Engelman, 
Md. , 57 A. 2d 421, The text writer in 
118 A. L. R., at page 508, states: 

“Thus far the courts have agreed that 
statutory provisions prohibiting sales be- 
low cost, where enacted for the purpose 
of preventing monopolies and fostering 
fair competition, have a constitutional ob- 
ject within the police power of the state 
to preserve and promote the general wel- 
fare.” 


In Serrer v. Cigarette Service Co., 
Ohio , 76 N. E. 2d 91, the supreme 
court of Ohio found it necessary to hold 
Ohio’s Unfair Cigarette Sales Act uncon- 
stitutional but, in the opinion Judge Zim- 
merman of that court observed that, “in this 
day and age (1947) it can hardly be urged 
that legislative bodies in the exercise of po- 
lice power may not, in the public interest 
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and in the promotion of economic stability 
prohibit sales at below cost * * *” 


[Prevention of Monopolies One Purpose 
of Legislation| 


III. Courts generally have recognized 
that one of the revealed purposes of legisla- 
tion prohibiting sales below cost is to save 
the small independent merchant who can- 
not afford to sell below cost and is unable to 
compete with stores that do. With the 
small independent merchant driven from the 
field the way is open for the establishment 
of a monopoly. 


In Carroll v. Schwartz, 
14 A. 2d 754 the court said: 


“Tt is possible unless restrained by law, 
for a powerful merchandiser with large 
resources to continue to sell at a loss ina 
community and thereby drive weaker 
competitors out of the market, establish 
a monopoly, and mulct the public.” 


Conn. ; 


This thought runs through most all of the 
opinions involving statutes prohibiting sales 
below cost. The California Supreme Court 
in Wholesale Tobacco Dealers B. v. National 
Candy & T. Co., Cal! hive, eer Kalas). 
saw some other objections to sales below 
cost, the opinion stating: 


“The use of ‘loss leaders’ for the pur- 
pose of injuring a competitor has been 
condemned by many economists. It has 
been urged that their use is injurious to 
the consumer in that the losses so sus- 
tained will either have to be made up 
by higher prices charged on other com- 
modities, or by the enforcing of vari- 
ous economies, such as the lowering of 
wages, discharge of employees, lowering 
of rents, depressing the wholesale prices 
etc. It has many times been urged that 
such practices are destructive of competi- 
tion and tend to create monopolies.” 


In State v. Langley, Wyo. ——, 84 P. 
2d 767, the Wyoming Supreme Court, in 
upholding the constitutionality of that state’s 
law prohibiting sales below cost said: 


“Great aggregations of wealth control 
much of the merchandising field today. It 
is not necessary to say that that is an 
evil. We may even admit that it is a bene- 
fit. At the same time we still have with 
us the independent merchants. They, too, 
of course, are subject to the prohibition 
of the statute, but it was probably in- 
tended mainly for their benefit. They have 
hitherto been considered as part of the 
‘back-bone’ of every community, radiating 
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their influence throughout the length and 
breadth of the state, maintaining, not alone 
fair competition, but adding to, and up- 
holding, the moral fibre of the commu- 
nities, upon which, in the long run, the 
existence of the commonwealth depends. 
The legislature has the right, we think, to 
give them a fair chance to remain a pillar 
of support, thus at the same time giving 
an opportunity for the maintenance of in- 
dividualism, still of importance in our day, 
and which, except for such legislation, 
might be entirely crushed.” 


See also Rust v. Griggs, Tenn. = 
113 S. W. 2d 733; Associated Merchants of 
Montana v. Ormesher, Mont. 5 she) 1E2 
2d 1031. 


[Towa “Unfair Discrimination” Acts] 


The basic theory on which such legislation 
as is here involved rests, was long ago an- 
nounced by the legislature of this state. In 
1909 the Iowa legislature, for reasons which 
we presume were sufficient, passed its first 
“Unfair discrimination” Act (Chapter 169 
Acts of the 3lst G. A.). The act prohibited 
certain business practices of distributors of 
petroleum products. It branded as unfair 
and made criminal the act of such a distribu- 
tor in selling at a lower price in one community 
than it sold in another for the purpose 
of driving a competitor out of business. 
The historical background of an oil company 
that once dominated that industry is well 
known, 


Next it was a few produce companies 
with many produce purchasing stations lo- 
cated throughout the land that began to 
dominate the produce business. When these 
produce companies discriminated in their 
prices by raising their price in one com- 
munity to drive a financially weaker com- 
petitor out of business the 33d Iowa Legislature 
passed Chapter 222 (now Sec. 551.2, Code, 
1950) which prohibited and made criminal 
such price discrimination. 

The two laws differed not at all in prin- 
ciple. In both the discriminatory business 
practice—one case selling and one case buy- 
ing—would, as the legislature no doubt saw, 
enable the big company, with far flung 
business outlets, to pick off its weaker com- 
petitors one by one. 


[Fairmont Creamery Company Case] 


This court recognized the evil present in 
the discriminatory practice. In upholding 
the constitutionality of the above law pro- 
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hibiting discriminatory prices in produce 
buying, Justice Evans in the Fairmont 
Creamery Company case said: 


“The particular methods which are con- 
demned by the legislative act under con- 
sideration are set forth therein. It is quite 
manifest that a company sufficiently large 
in its capital and in the scope of its busi- 
ness could obtain a monopoly for itself 
in whatever territory it chose, by adopting 
the methods which are enumerated and 
prohibited in the statute.” 

The basic purpose of such anti-discrimi- 
natory statutes and the one here involved is 
the same. Again the legislature is aiming 
at pricing tactics which those who are well 
armed with financial resources can resort to 
in order to drive weaker competitors out 
of business. Today chain stores and chains 
of supermarkets occupy a dominant posi- 
tion in the retail market places of our coun- 
try. A single company with large financial 
resources, Owning thousands of stores or 
supermarkets can sell below cost in one 
area and by that business practice drive its 
weaker competitors in that area out of 
business. 


The words Evans, written 
nearly forty years ago, in the Fairmont 
Creamery case concerning discriminatory 
business practices, are applicable today with 


reference to sales below cost. There he said: 


of Justice 


“The temporary maintenance of arti- 
ficial prices for the sole purpose of de- 
stroying a weaker competitor and creating 
a monopoly is one of the modern evil in- 
ventions. All that is required for its sure 
success is that there be great inequality 
of financial resources in favor of the of- 
fending party * * * The magnitude of their 
operations is limited only by the magni- 
tude of their resources. The motive to 
monopolize is present as well as the ability 
to reap its fruits when acquired.” 


[Economic Wisdom of Laws Not For 
Court to Decide] 


IV. In concluding that the legislature has 
the power to act on the subject matter of 
sales below cost and their impact on free 
competition we of course make no deter- 
mination as to the wisdom of such laws. 
That is an economic question which this 
court is not free to decide. Nebbia v. New 
Vorex2oly Wy S 2502, 54S) Ct. 505478 Ed 
940, 89 A. L. R. 1469; Wholesale Tobacco 
Dealers B. v. National Candy & T. Co., supra. 
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In the Nebbia case, Mr. Justice Roberts, 
speaking for the United States Supreme 
Court, said: 


“With the wisdom of the policy adopted, 
with the adequacy or practicability of the 
law enacted to forward it, the courts are 
both incompetent and unauthorized to 
deal. The course of decision in this court 
exhibits a firm adherence to these prin- 
ciples. Times without number we have 
said that the Legislature is primarily the 
judge of the necessity of such an enact- 
ment, that every possible presumption is 
in favor of its validity, and that though 
the court may hold views inconsistent 
with the wisdom of the law, it may not be 
annulled unless palpably in excess of leg- 
islative powers.” 

In the IVholesale Tobacco Dealers case, the 
exhaustive opinion where the Supreme Court 
of California upheld the constitutionality of 
that state’s law prohibiting sales below cost, 
it is held the “economic wisdom” of such a 
law is not for the courts. The court recog- 
nized there were arguments for and against 
such a regulation as an economic measure 
but held it was not the province of the court 
“to determine where the truth of this argu- 
ment lies.” The court observed it was 
enough that the subject is “fairly debatable” 
and the holding that it was fairly debatable 
rendered the legislative determination con- 
clusive on the courts. 


[Iowa Unfair Cigarette Sales Act] 


Way Sectionsiof sour act (Secs olAes, 
Code, 1950) provides as follows: 


“1. It shall be unlawful for any whole- 
saler or retailer to offer to sell, or sell, at 
wholesale or retail, cigarettes at less than 
cost to such wholesaler or retailer, as the 
case may be, as defined in this chapter. 
Any wholesaler or retailer who violates 
the provisions of this section shall be 
guilty of a misdemeanor and be punishable 
by fine of not less than one hundred, nor 
more than five hundred dollars. 


“9 Evidence of advertisement, offering 
to sell, or sale of cigarettes by any whole- 
saler or retailer at less than cost to him 
as defined by this chapter shall be evi- 
dence of a violation of this chapter.” 


[Property Rights Subject to Public Welfare] 


It is asserted the act and particularly the 
above quoted section violates Section 1, Art. 
I of the state constitution which preserves 
to all men the “inalienable” right of “pos- 
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sessing and protecting property.” The 
argument is that the right of the owner to 
sell property at any price he sees fit is a 
valuable property right—one that is inherent 
in property ownership—and the above con- 
stitutional provision preserves this right to 
plaintiff and the act in question seeks to take 
it away. But this is not a complete answer 
to the question of constitutionality. The 
above constitutional provision gives no right 
to own property as such, free from regula- 
tion. 


The property rights preserved by the 
above constitutional provision are subject to 
the higher and greater right known as the 
public welfare. Stoner v. Highway Commiis- 
ston, 227 Towa 115, 287 N. W. 269; State v. 
Osburne, 171 Iowa 678, 154 N. W. 294. The 
property right which is secured by this 
section of the constitution is the pre-existing 
common law right and both this section and 
the due process clause, next to be considered, 
exclude arbitrary restrictions on property 
rights. State v. Ruback, Nebr. : 
281 N. W. 607. As said in 16 C. J. S., Con- 
stitutional Law, Sec. 209: 


“The police power is an incident of title 
to private property, and it is no objection 
to its reasonable exercise that private 
property is impaired in value or otherwise 
adversely affected.” 


See also City of Des Moines v. Manhattan 
Oil Co., 193 Iowa 1096, 188 N. W. 921, where 
Justice Weaver, speaking for this court, 
said: 


“With the changing conditions neces- 
sarily attendant upon the growth and den- 
sity of population, and the ceaseless 
changes taking place in method and man- 
ner of carrying on the multiplying lines 
of human industry, the demand becomes 
greater upon that reserve element of sov- 
ereignty which we call the police power, 
for such reasonable supervision and reg- 
ulation as the state may impose, to insure 
observance by the individual citizen of 
the duty to use his property and exercise 
his rights and privileges with due regard 
to the personal and property rights and 
privileges of others. See Carr v. State, 175 
Ind. 241, 93 N. E. 1071; State v. Mountain 
Timber Co., 75 Wash. 588. Such duty, 
even though it involves restriction upon 
the so-called natural rights of every in- 
dividual, is the first and most imperative 
obligation entering into what we call the 
social compact. Without it there can be 
no such thing as organized society or 
civilized government.” 
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[Due Process Clauses] 


VI. Section 9, Article I of our constitu- 
tion provides that “no person shall be de- 
privea of life, liberty, or property, without 
due process of law.” And Section I of the 
Fourteenth Amendment to the Federal 
Constitution prohibits a state from depriv- 
ing “any person of life, liberty, or property 
without due process of law.” 

Plaintiff argues that the act in question 
offends against the above due process 
clauses. As we have seen, the act in question 
is an exercise of the police power. It has 
frequently been held that a statute emana- 
ting from the police power is not a denial 
of due process within the above constitu- 
tional provisions unless the legislation is an 
arbitrary, unreasonable, or improper use of 
such power. Burlington and Summit Apts. v. 
Manolato, 233 Iowa 15, 7 N. W. 2d 26, and 
cases there cited. 


[Main Argument For Unconstitutionality] 


VII. We come now to plaintiff's main 
argument as to the unconstitutionality of the 
act in question. Plaintiff concedes the legis- 
lature’s general right under the police power 
to enact measures to promote free compe- 
tition and that such measures could prohibit 
sales below cost, but, plaintiff argues, the 
prohibition against sales below cost must be 
confined to prohibiting such sales when 
made with intent to injure or destroy com- 
petition or else it is unreasonable and an 
abuse of the police power. The argument 
proceeds to point out that our act has no 
such limitation and is therefore an improper 
use of the police power which results in a 
denial of due process. The trial court sus- 
tained this argument and held the statute 
unconstitutional. 


[Statute Prohibits Sales Below Cost 
Regardless of Seller's Intent] 


VIII. Defendants’ first argument is that 
properly construed the statute is limited to 
prohibiting sales when intended to injure a 
competitor or destroy competition. The 
argument is based on a premise that the 
statute is ambiguous and resort can there- 
fore be made to the preamble of the act 
where there is this recitation: 


“Whereas, offering for sale, or sale of 
cigarettes below cost in the wholesale and 
retail trade with intent to injure compet- 
itors, destroy or lessen competition, is 
deemed an unfair and deceptive business 
practice.” 
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The argument is unsound in its first pre- 
mise. The statute is not ambiguous. Defen- 
dants suggest an ambiguity exists because 
of the wording of paragraphs 1 and 2 in Sec- 
tion 551A.3, previously quoted. Paragraph 
2 does seem redundant. Paragraph 1 says 
the offer to sell, or sale at less than cost will 
be a violation and paragraph 2 states “evi- 
dence of advertisement, offering to sell or 
sale will be evidence of the violation.” Per- 
haps paragraph 2 is superfluous but we see 
no ambiguity that presents a judicial choice 
of construction. Paragraph 2 might have 
some effect in that it makes “advertisement” 
evidence of the offense. The argument that 
paragraph 2 would not be superfluous if we 
supplied the element of intent in paragraph 
1 is not impressive. Neither would it exist 
if paragraph 1 limited the offense to sales 
which had the “effect” of destroying competi- 
tion—a limitation present in many statutes 
prohibiting sales below cost. The stat- 
ute is not ambiguous. Resort cannot be had 
to the preamble to construe the statute as 
limited to barring sales intended to injure 
competitors or destroy or lessen competi- 
tion. State v. Linsig, 178 Iowa 484, 159 N. W. 
995. The statute prohibits offers to sell 
and sales of cigarettes below cost regardless 
of the intent of the offerer or seller. 


IX. So the question comes down to 
whether this statute is rendered unconstitu- 
tional because it fails to require as an ele- 
ment of the offense that sales below cost be 
made with the intent to injure a competitor 
or destroy or lessen competition. And we 
can add to the question: because it fails to 
require as an element of the offense that the 
sales below cost have the effect of destroy- 
ing competition—though plaintiff does not 
specifically argue this latter point. One or 
both elements, which we will call intent and 
effect, are present in the definition of -the 
offense in most all of the statutes prohibit- 
ing sales below cost that have been held con- 
stitutional. 


[Intent To Injure Free Competition 
Unnecessary] 


X. We see no good reason to support the 
argument that intent must be a necessary 
element in order to save the constitutionality 
of the statute. The legislature is prohibiting 
an act, a business practice, declared to be 
destructive of competitiors and free compe- 
tition. The state of mind of the doer of the act 
is immaterial. The question whether the 
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regulation bears a reasonable relation to the 
legislative purpose of protecting and promo- 
ting free competition turns upon the act or 
business practice prohibited and whether 
that act or business practice can reasonably 
be thought destructive of free competition. 
We see no dividing line which would say 
due process is served if the profitless sale 
with intent to injure either a competitor or 
free competition is prohibited and denied if 
that motive is not present. The legislature 
is not condemning a state of mind. McIntire 
uv. Borofsky, IN, aly , 99 A. 2d 471. 
The ban of the statute operates upon the 
act. 


The law is full of instances of police 
power measures that prohibit the doing of 
certain acts without specifically providing 
the doer must be motivated by an intent to 
injure, or any specific intent. In the follow- 
ing cases state statutes prohibiting sales be- 
low cost which did not specifically require 
the presence of the element of intent to 
injure either a competitor or free competi- 
tion were upheld. McIntire v. Borofsky, 
ING Tat , 09 A. 2d 471: 


“The legislature deemed it necessary to 
do more than condemn a state of mind”; 
McElhone v. Geror, Minn. , 292 
N. W. 414: “Intent to injure is not essen- 
tial to violation. This is not fatal to the 
act’; Rust v. Griggs, —— Tenn. lS) 
S. W. 2d 733; Hull v. Kusy, Nebr. 
= BS IN, WY Bal S048 

The intent to injure a competitor or 
destroy competition is not made a neces- 
sary element in such statutes as the Clay- 
ton! Act (Sm. 1S.@ CarAtisecni12-27/)eas 
amended in 1936 by the Robinson-Pat- 
man Act (15 U.S. C. A., sec. 13) prohib- 
iting discrimination between purchasers 
where the effect “may be substantially to 
lessen competition or tend to create a 
monopoly * * *” 


In State v. Lanesboro Produce & Hatchery 
Gor Minn. 1) AL IS NINES Holey, 2h 
statute making it unlawful to discriminate 
by purchasing farm products at a higher 
price in one locality than another was chal- 
lenged as denying due process on the ground 
that the law omitted the element of intent 
to destroy competition from the definition 
of unfair discrimination which was prohib- 
ited and declared unlawful. In upholding 
the constitutionality of the act the Minne- 
sota Court said: 


“The statute in question omits the ele- 
ment of intent to destroy competition 
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from the definition of unfair competition. 
So did the statute passed upon in the 
Fairmont Creamery Company case. The 
United States court commented ‘on the 
fact that (274 UL Sel S47 om Cue U0, 
SOS Mile Te dS 97sec em leet eel O76) mettre 
inhibition of the statute applies irrespec- 
tive of motive,’ but it did not hold the 
statute unconstitutional on the ground 
that it violated the due process provision 
of the constitution in that it omits the 
element of intent to destroy competition 
from the definition of the offense of un- 
fair discrimination. In United States v. 
Balint, 258 U. S. 250, 42 S. Ct. 301, 66 
L. Ed. 604, the court held that whether 
Scienter is a necessary element in a statu- 
tory crime, though not expressed in the 
statute, is a question of legislative intent 
to be answered by a construction of the 
statute. It further held that punishment 
for an illegal act done by one ignorant of 
the facts making it illegal is not contrary 
to due process of law. The court said 
(AR 10S) AAO) 2a, 42 Se Ce SO, GO. 
66 L. Ed. 605: ‘* * * it has been objected 
that punishment of a person for an act in 
violation of law when ignorant of the 
facts making it so, is an absence of due 
process of law. But that objection is con- 
sidered and overruled in Shevlin-Carpenter 
Co. v. Minnesota, 218 U. S. 57, 69, 70, 30 
S. Ct. 663, 666, 54 L. Ed. 930, in which 
it was held that in the prohibition or pun- 
ishment of particular acts, the state may 
in the maintenance of a public policy pro- 
vide “that he who shall do them shall do 
them at his peril and will not be heard 
to plead in defense good faith or ignor- 
ance.” Many instances of this are to be 
found in regulatory measures in the exer- 
cise of what is called the police power 
where the emphasis of the statute is evi- 
dently upon achievement of some social 
betterment rather than the punishment of 
the crimes as in cases of mala in se. 
(Citing cases) ’” 


[Effect of Destroying Competition Unneces- 
sary Element of the Offense] 


XI. Closely akin to the question of the 
necessity of intent as an element of the 
offense is the question of the necessity that 
the act prohibited have the effect of injur- 
ing a competitor or destroying competition. 
In the cases cited in the last division the 
statutes prohibiting sales below cost, which 
were upheld, required that neither the intent 
to injure or the effect of injury on compe- 
tition must be present. In Hill v. Kusy, 
supra, the Nebraska Supreme Court con- 
strued the phrase “with intent or effect” to 
mean “practically the same thing.” 
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On the other hand many of the statutes 
merely condemn the sale below cost with 
intent to injure a competitor or destroy 
competition, without requiring that it have 
that result. State v. Langley, supra; Whole- 
salers Tobacco Dealers B. v. National Candy 
& T. Co., supra. In some twenty states 
prohibiting sales below cost with intent to 
injure a competitor or destroy competition, 
or with that effect or result, the statutes, in 
various forms, provide that a prima facie 
case of violation arises from proof of the 
below cost sale. 57 Yale Law Journal, pages 
411, 412. 

In State v. Lanesboro Produce & Hatchery 
Co., supra, previously discussed, the Minne- 
sota anti-discrimination statute which was 
there upheld omits both elements of intent 
and effect. As we have previously pointed 
out, the ruling principle that governs in the 
anti-discrimination cases is the same as the 
ruling principle that should govern here. 


[Constitutionality Depends Upon Reasonable 
Relation of Act to Public Purpose] 


The question of whether due process is 
satisfied in this police power measure is 
whether the means adopted—prohibition of 
all below cost sales—is reasonable. As pre- 
viously stated, it is not rendered unreason- 
able because failing to limit the prohibition 
to below cost sales intended to injure. And 
we feel it is not rendered unreasonable by 
failing to limit the prohibition to sales that 
can be shown to have the effect or result of 
injuring free competition. The legislative 
finding of the evils attributable to below 
cost selling, the frequent connection between 
sales below cost and injury to competitors 
and free competition, and the difficulty of 
proving that connection in each case, justi- 
fies the flat prohibition without requiring a 
judicial finding that each particular below 
cost sale has the effect or result of injuring 
a competitor or destroying competition. As 
the writer in the cited Vale Law Journal 
article pointed out, the limitation of intent 
and effect has practically vanished in those 
20 states where the statutes provide that 
proof of below cost sales or advertisements 
make out a prima facie case. 


The fundamental policy of the legislation 
is that freedom of competition is desirable 
and whatever substantially lessens it or 
tends to create a monopoly is an evil. The 
legislature finds that, ordinarily, sales below 
cost injure competitors and destroy compe- 
tition, That is sufficient justification for the 
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prohibition of all such sales—at least in the 
absence of some showing that a substantial 
volume of sales below cost by dealers would 
not have such a result. Booth v. Illinois, 184 
U. S. 424, 46 L. Ed. 623. As stated, the 
question as ta whether the law should 
contain the effect limitation is the same ques- 
tion which the courts must answer when- 
ever a police power measure is challenged. 
Does the prohibitory regulation bear a rea- 
sonable relation to the public purpose it 
serves? If the ordinary and natural result 
of sales below cost is destructive of compe- 
tition, then a regulation banning sales below 
cost is a reasonable regulation without the 
requirement that each particular sale be 
shown to be destructive of competition. It 
is possible that such a requirement limiting 
the ban might be necessary if a showing 
were made that only a few sales below cost 
were destructive of free competition. But 
it is permissible to strike down the business 
practice as a class when what is generally 
or ordinarily done in pursuing that business 
practice is pernicious and the evil cannot be 
successfully reached unless the entire busi- 
ness practice be prohibited. In Booth v. Ilh- 
nots, cited with approval in City of Des Moines 
v. Manhattan Oil Co., 193 Iowa 1096, 188 
N. W. 921, the rule is stated: 


“Tf, looking at all the circumstances 
that attend, or which may ordinarily at- 
tend, the pursuit of a particular calling, 
the state thinks that certain admitted evils 
cannot be successfully reached unless that 
calling be actually prohibited, the courts 
cannot interfere, unless, looking through 
mere forms and at the substance of the 
matter, they can say that the statute en- 
acted professedly to protect the public 
morals has no real or substantial relation 
to that object, but is a clear unmistakable 
infringement of rights secured by funda- 
mental law.” 


See also L. Maxcy, Inc. v. Mayo, — Fla. —, 
139 So. 121, where the opinion states: 


“ * * * the Legislature may exercise its 
power to suppress an evil by prohibiting 
entirely a stated practice out of which 
that evil largely grows, even though by 


so doing, innocent acts may be forbidden 
* KK? 


The presumption of constitutionality con- 
tinues until there is some showing that 
without the “effect” limitation the act is unrea- 
sonable, Counsel’s statements in argument, 
detailing some sales transactions below cost 
which might not be destructive of compe- 
tition, will not overcome the presumption. 
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The act exempts some sales below cost 
such as an isolated transaction, a clearance 
sale, and the sale of damaged cigarettes. 
Evidently the legislature felt such sales be- 
low cost would have little or no injurious 
effect on free competition. Because counsel 
can think of a few others is no basis for 
holding the statute an unreasonable regu- 
lation under the police power. 


[Statute Limited to Cigarette Distribution 
Industry] 

XII. The justification for banning all sales 
of cigarettes below cost is particularly com- 
pelling here where the legislature has lim- 
ited the prohibition to the cigarette distribution 
industry. This distinguishes our statute 
from such statutes as the Pennsylvania and 
New Jersey statutes held unconstitutional 
in Commonwealth v. Zasloff, — Pa. —, 13 A. 
2d 67, 128 A. L. R. 1120, and Lief v. Pack- 
ard-Bamberger & Co., 123 N. J. L. 180, 8 A. 
2d 291. The statutes held unconstitutional 
in the above two cases were like ours in 
that they omitted intent and effect but they 
were gencral “loss leader” statutes applying 
to all merchandise sold below cost, while 
ours is confined to the cigarette distribution 
industry. 

We know that the manufacturers of ciga- 
rettes have, through advertising and other 
means, built up a large consumer market; 
and that market is composed of persons 
who make frequent purchases, Their prod- 
uct bears well advertised trade names and 
the general package prices of the different 
brands are quite well known by consumers. 
Cuts in this general price to a point below 
cost is more conspicuous than would be 
similar cuts in the price of other commodi- 
ties of which the general price is not so well 
known. We have a right to assume that the 
legislature considered the cigarette distribu- 
tion industry one where the practice of sell- 
ing below cost was found to be especially 
prevalent; that a general cause and effect 
relationship existed between the general 
practice of selling cigarettes below cost and 
monopoly; and that this causal connection 
in a particular sale, below cost, of such a 
widely purchased commodity as cigarettes 
would be so difficult of proof as to render 
the protection of the statute of little value 
if such proof were required in each case. 


[Definition of Cost to Wholesaler or Retailer 
Not Indefinite] 


XIII. The act in question defines cost to 
a wholesaler or retailer as the “basic cost of 
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the cigarettes” to the wholesaler or retailer 
plus his “cost of doing business.” “Basic 
cost” is either invoice or replacement cost, 
whichever is lower. And “cost of doing 
business” is presumed to be 4 per cent of 
the basic cost of the cigarettes for a whole- 
saler and 8 per cent of such cost for the 
retailer “in the absence of proof of a lesser 
or higher cost.” (Sec. 551A.2, par. 8, 9a, 9b, 
10a, 10b, Code, 1950.) Other sections of the 
act provide that in determining cost to the 
wholesaler or retailer certain evidence shall 
be admissible and that where a “cost survey 
pursuant to recognized statistical and cost- 
accounting practices has been made for the 
trade area” such survey shall be admissible 
to establish actual cost to the wholesaler or 
retailer complained against, Section 551A.8, 
Code, 1950. The act also provides that the 
state tax commission “is empowered to and 
may’ make such cost surveys for the state 
or such trading areas. Section 551A.11, Code, 
1950. 


Plaintiff argues the definition of cost is so 
vague that the entire act is rendered indefi- 
nite and uncertain. The argument is that 
this is a criminal statute providing for pen- 
alties for those who sell below cost and the 
cost formula furnished is so indefinite that 
it would be a violation of due process to 
require compliance with such an indefinite 
standard in order to avoid the penalties of 
the act. 


It is the law that a “statute creating and 
defining an offense * * * must fix a standard 
of guilt with reasonable certainty.” 16 C. J. S., 
Constitutional Law, Sec. 580. The statute 
forbids the sale below cost and defines cost 
to be invoice or replacement cost plus the 
“cost of doing business.” The invoice or re- 
placement cost is sufficiently definite, The 
seller knows or can easily determine this 
figure. As to the cost of doing business, the 
act states: 


“The cost of doing business by the whole- 
saler is presumed to be four percent of 
the basic cost of said cigarettes in the 
absence of proof of a lesser or higher cost, 
plus cartage to the retail outlet, if fur- 
nished or paid for by the wholesaler. 
Such cartage cost is presumed to be one- 
half of one percent of the basic cost of the 
cigarettes in the absence of proof of a 
lesser or higher cost. * * * The cost of 
doing business by the said retailer is pre- 
sumed to be eight percent of the basic 
cost of cigarettes in the absence of proof 
of a lesser or higher cost.” 
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[Any Reasonable Cost Accounting System 
Adopted in Good Faith May Be Used] 


As we read the statute, it provides for any 
reasonable method of cost accounting which 
a dealer in good faith applies to his business. 
That this is the legislative intent is indicated 
by Section 551A.8, Code, 1950, which states 
in part that “in determining cost to the 
wholesaler and cost to the retailer the court 
shall receive and consider as bearing on the 
bona fides of such cost” certain evidence that 
the person complained against purchased 
cigarettes at a “fictitious price” or in some 
manner that would conceal the “true cost.” 
(Italics supplied.) Bona fides or good faith 
is the opposite of mala fides or bad faith and 
any system that is not resorted to for the 
purpose of evading the law will satisfy its 
requirements. 


No evidence as to accounting practices 
generally or as to plaintiff’s accounting sys- 
tem was introduced. We recognize that 
there may be different systems. But we also 
know that in these days of income taxes 
every merchant applies some system of ac- 
counting to his business. In Rieder v. Rogan, 
12 F, Supp. 307, the court took judicial no- 
tice of the accuracy of modern systems of 
accounting and said: 


“It would seem to us that, with the high 
development of cost accounting at the 
present time (1935), it should not be dif- 
ficult to trace that initial cost.” 


In State v. Bevins, 210 Iowa 1031, 230 
N. W. 865, the defendant was prosecuted 
under a statute providing penalties for re- 
ceiving a bank deposit while knowing of the 
“insolvency” of the bank, Upon appeal from 
conviction the defendant maintained “that 
words ‘insolvent’ and ‘insolvency’ as used 
(in the law) are so indefinite and uncertain 
as to be no guide to conduct in the banking 
world * * * that these words are ‘incapable’ 
of accurate definition and determination * * * 
and therefore ‘no ascertainable standard of 
guilt or innocence is fixed.’ ” 


We held the regulation was practical and 
susceptible of understanding, and stated: 


“Statutes of this kind have been very 
generally adopted by the legislatures of 
the various states, and, as thus enacted, 
have been widely enforced. Under stat- 
utes of this kind, something may be left 
to the judgment of the banker. Possibly 
there is an element of estimation involved, 
when determining solvency or insolvency. 
This alone, however, will not defeat the 
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statute. Nash v. United States, 229 U. S. 
373; Omaechevarria v. State of Idaho, 246 
U. S. 343; Hygrade Provision Co. v. Sher- 
man, 266 U. S. 497.” 

A cost of doing business formula, much 
like the one present in our act, in the Wyom- 
ing statute prohibiting sales below cost was 
upheld in State v. Langley, — Wyo. —, 84 
P. 2d 767. The following language from that 
opinion which meets with our approval has 
often been quoted to sustain the constitu- 
tionality of similar provisions in statutes 
prohibiting sales below cost (See Associated 
Merchants v. Ormesher, 107 Mont. 530, 86 P. 
2d 1031; Dikeou v. Food Distributors Ass’n, 
— Col. —, 108 P. 2d 529): 


May’s Drug Stores, Inc. v. State Tax Commission, et al, 


may be, within the same trading area as 
determined by a cost survey made pursu- 
ant to section 551A.8, subsection 2.” 


“The trial court said “the ‘trade area’ 
standard is so vague and indefinite that 
the merchant could have no means of 
ascertaining whether he was lawfully meet- 
ing competition or whether he had in his 
attempt to do so made himself liable to 
the provisions of Chapter 226 * * *” 


[Good Faith Necessary Under the Exemption] 


This is merely one of the exemptions 


from the sale below cost prohibition. The 
legislature is not, in this section, defining 
the crime. It is of course an extremely im- 


“Hence, in the absence of provisions 
to the contrary, we must presume that the 
legislature did not intend to prescribe 
that the cost must be absolutely exact, and 
that it must be based upon the precise 
method of accounting which any one mer- 
chant might adopt, but meant, by ‘cost,’ 
what business men generally mean, namely, 
the approximate cost arrived at by a rea- 
sonable rule. Hence, if a particular method 
adopted by a merchant cannot, under the 
facts disclosed, be said to be unreasonable, 
and does not disclose an intentional eva- 
sion of the law, the method so adopted 
should be accepted as correct. In other 
words, all that a man is required to do 
under the statute is to act in good faith. 
Hygrade Provision Co. v. Sherman, 266 
W2S.497 4c Sa Ct 1415.69 Led. 402: 
In that view of the case, the standard set 
by the legislature is virtually reduced to 
one of reasonableness.’ And it is held 
that ‘reasonableness’ as ‘the standard of 
an act, which can be determined objectively 
from circumstances, is a common, widely- 
used, and constitutionally valid standard 
in law.’ People v. Curtiss, 116 Cal. App. 
Supp. 771, 300 P. 801, 805, and cases cited.” 


(Distributor Exempted From Statute When 
Meeting Price of Competitor] 


XIV. Section 551A.7, par. 1, Code, 1950, 


portant exemption, for it recognizes what 
might be termed the first rule of all free 
competition—the right of any distributor to 
meet the legal price of his competitor. With- 
out such an exemption the prohibition of the 
statute might be self defeating in that it 
might be held to cut off essential rights of 
all competition and might therefore be un- 
reasonable. Fairmont Creamery Co. v. Minne- 
sota, supra. Some of the courts have examined 
this exemption and have held the entire 
statute void for indefiniteness when the ex- 
emption is not clearly expressed or fails 
to set up a reasonably clear standard the 
merchant must follow when meeting the 
price of a competitor. Lief v. Packard-Bam- 
berger & Co., supra. Many early statutes 
were declared arbitrary because they forced 
a distributor to determine whether his com- 
petitor’s price was legal—something he could 
hardly do without examining his compet- 
itor’s books. Commonwealth v. Zasloff, su- 
pra; Lief v. Packard-Bamberger Co., supra. 
Gradually there emerged the rule of a good 
faith price to meet competition and statutes 
which exempted sales below cost when made 
in good faith to meet competition were up- 
held. In McIntire v. Borofsky, — H. H. —, 
59 A. 2d 471, it is stated: 


provides that a wholesaler or retailer can 
sell cigarettes at a price “made in good 
faith” to meet the price of a competitor who 
is selling the same article “at the cost” to 
the competing wholesaler or distributor “as 
defined by this chapter.” Paragraph 2 pro- 
vides: 

“In the absence of proof of the actual cost 
to a competing wholesaler or to a com- 
peting retailer, as the case may be, such 
cost shall be the lowest cost to wholesalers 
or the lowest cost to retailers, as the case 


“One of the exceptions to the Act is 
‘where the price of merchandise is made 
in good faith to meet legal competition’, 
sec. 3(h). If this required the retailer to 
examine his competitor’s books to ascer- 
tain whether the competition was legal, 
it would be of doubtful validity. Com- 
monwealth v. Zasloff, 338 Pa. 457, 465, 13 
AC 2d67) 128) A pil R20 Al that is 
required of the retailer, however, is an 
endeavor ‘in good faith’ to meet the legal 
prices of his competitor. People v. Pay 
Less Drug» Store, 25 Cali) 2d 108, 153 P: 
2d 9.” 
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The California statute provides the pro- 
hibition of sales below cost does not apply 
when the sales are made “in good faith to 
meet the legal prices of a competitor selling 
similar articles in the same locality or trade 
area in the ordinary channels of trade.” 


Good faith is all that is required of a 
distributor under the exemption to meet 
competition in our act. 


[Trade Area Limits] 


The trial court in that part of his opinion 
where this exemption is discussed, stated: 


“The code says that the cost shall be 
the lowest cost to wholesalers or to re- 
tailers, as the case may be, within the 
same trading area, as defined by cost survey 
made pursuant to Section 8-b. Assuming 
that a cost survey pursuant to recognized 


In sustaining this statute against the charge 
that it was so indefinite and uncertain as 
not to permit a person to understand its 
meaning, the California Supreme Court, in 
People v. Pay Less Drug Store, — Cal. —, 
153kR2 2d 9, said: 


Statistical amd cost accounting prac- 
tices, as referred to in Section 8-b, is 
sufficiently definite, there appears no way 
for the dealer desirous of meeting com- 
petition to know what the same trade 
area includes, Does it mean the city or 
town or county, or a radius from which 
customers normally come to the place in 
which the dealer is located to trade? 
Ordinarily customers of the tobacco trade 
do not travel far to buy their cigarettes 
or cigars only. Yet they may come to a 
particular city or town to do their shop- 


“They say that no one can tell what 
territory is embraced in ‘the same locality 
or trade area.’ * * * It is safe to assume 
that merchants generally know who are 
their competitors, and from what locality 
or trade area they draw their customers. 
The language complained of is shown in 
this case to be susceptible of practical 
application without more particular defi- 
nition, Empirical surmises are not to be 
substituted for pragmatical results.” 


In MclIlhone v. Geror, — Minn. —, 292 


ping and while there purchase cigarettes. 
The ‘trade area’ standard is so vague and 
indefinite that the merchant could have 
no means of ascertaining whether he was 
lawfully meeting competition or whether 
he had in his attempt to do so made him- 
self liable to the provisions of Chapter 
220m 


There is no need to define the trade area 
by land space limits as a town, county, or 
even the entire state. It is enough to say, 
as here used, the distributor’s trade area 
embraces all of that area where his compet- 
itors are located. The statute allows a dis- 
tributor acting in good faith to sell below 
cost to meet a competitor’s price. This pre- 
supposes he will act in good faith in the 
determination of who is his competitor. So 
long as a distributor acts in good faith he 
establishes his own trading area limits. 


N. W. 414, the Minnesota Supreme Court 
said a retailer “will ordinarily know who 
his competitors are” and of the qualifying 
words in the Minnesota statute, “in the same 
locality or trade area’, the court said: 


“Neither ‘same locality’ nor ‘trade area’ 
is a phrase of art, with precise meaning 

* * * the statute is definite and certain, 

enough so, anyway, to fend off the present 

attack so far as it proceeds on the suppo- 
sition that it is otherwise.” 

We are of the view the statute must be 
held free from the constitutional objections 
here urged. The judgment of the trial court 
is reversed and the cause is remanded for 
judgment in conformity with this opinion. 


Reversed and remanded. 
All Justices concur. 
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In the United States District Court for the Southern District of California, Central 
Division. No. 12,434-Y. December 26, 1950. 


Robinson-Patman Price Discrimination Act 


Section 3—Treble Damage Actions—Definition of “Antitrust Laws”.—Section 3 of 
the Robinson-Patman Act, which from its wording seems to be only a penal provision, 
must be included as one of the “antitrust laws” as these are defined in Section 1 of the 
Clayton Act, and the civil remedy of treble damages is therefore obtainable under Sec- 
tion 3 despite the lack of specific provision to that effect in the section and the lack of 
specific enumeration of Section 3 in the treble-damage provisions of the Clayton Act 
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The necessity for considering the section to be an antitrust law, as defined for the purposes 
of civil actions, follows from the clear intent of Congress, with each piece of legislation, 
to strengthen and complete the antitrust laws already in existence, and the intent to do so 
by supplementing government action by the harassing effect of private damage actions. 


See the Robinson-Patman Act annotations, Vol. 1, § 2219.05. 


For the plaintiff: Sheppard, Mullin, Richter & Malthis, by James E. Sheppard and 
Gordon F. Hampton, Los Angeles, California. 


For the defendants: Gibson, Dunn & Crutcher, Henry F. Prince, Frederic H. Sturdy, 
and Julian O. Von Kalinowski; Cosgrove, Cramer, Diether & Rindge, and T. B. Cosgrove. 


YANKWICH, District Judge: [Jn full text 
except for footnotes and omissions indicated 
by asterisks] Pending before the court are 
several actions instituted by individuals and 
corporations against the same defendants, 
which seek equitable relief and treble damages 
under the federal anti-trust laws and double 
damages under the California state anti- 
trust act. In each of these cases, there is 
one cause of action for treble damages under 
Section 3 of the Act of the Congress of 
June 19, 1936—commonly referred to as 
the “Robinson-Patman Act”. * * * 


* * * The enacting clause: of Section 1 
of the statute read: 


“That section 2 of the Act entitled ‘An 
Act to supplement existing laws against 
unlawful restraints and monopolies, and 
for other purposes’, approved October 15, 
1914, as amended (U. S. C. title 15, sec. 
13), is amended to read as follows:” 


Section 3, however, contains no such refer- 
ence. 


The title of the entire Act reads: 


“An Act to amend section 2 of the Act 
entitled ‘An Act to supplement exist- 
ing laws against unlawful restraints and 
monopolies, and for other purposes’, ap- 
proved October 15, 1914, as amended 


(U.S. CG, title 15, sec. 13), and for other 


purposes.’ (Emphasis added) 


[Discrimination Charged] 


The particular count recites that the de- 
fendants on or about November 21, 1949, 
at Los Angeles, California, initiated a drastic 
reduction in the wholesale prices charged 
by Arden Farms Co., a corporation engaged 
in producing and marketing dairy products, 
and its subsidiary corporations in the Los 
Angeles area and extending throughout the 
State of California for its and their bulk 
and package ice cream and kindred prod- 
ucts. The wholesale base price of “flavor 
fresh” ice cream was reduced in the Los 
Angeles area from $1.44 per gallon to $1.06 
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per gallon, and the defendants, in concert, 
sold and sell ice cream and kindred prod- 
ucts in the area at prices lower than those 
exacted by them for these products else- 
where in the United States, and especially 
in the States of Arizona, Oregon, Washing- 
ton, Idaho and Montana. 


The object of the action taken by the 
defendants,—it is charged,—was to destroy 
competition and to eliminate the plaintiffs 
and other competitors in the area. The 
prices are stated to be “unreasonably low”, 
and detrimental to the plaintiffs. For, while 
the defendants can offset and recoup their 
losses through (a) income derived from the 
sale of ice cream and other dairy products 
in other areas of the United States at high 
prices, and (b) income derived from the 
sale of fluid milk and other milk products 
in California and elsewhere, the plaintiffs, 
being engaged solely in the production of 1ce 
cream, cannot do so. 


Damages are claimed in various amounts, 
which, in the case in which this Opinion is 
filed, are stated to be $72,934.75. Injunction 
is sought enjoining the continuance of the 
price and threefold damages. 


The defedants have filed motions to dis- 
miss upon the ground that the particular 
cause of action does not state a claim. 


I 


Tue RELATION OF THE ROBINSON-PATMAN 
Act TO OTHER LEGISLATION 


The question raised by the motions is 
whether a civil action for violation of Sec- 
tion 13a of Title 15 is an action under the 
“anti-trust laws” of the United States, as 
provided for in Section 15, which reads: 


“Any person who shall be injured in 
his business or property by reason of any- 
thing forbidden in the antitrust laws may 
sue therefor in any district court of the 
United States in the district in which the 
defendant resides or is found or has an 
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agent, without respect to the amount in 
controversy, and shall recover threefold 
the damages by him sustained, and the 
cost of suit, including reasonable attor- 
ney’s fees.” 


[Antitrust Laws Defined] 


Section 12 defines the anti-trust laws in 
this manner: 


“Antitrust laws,’ as used in sections 
12, 13, 14-21, 22-27 of this title, includes 
sections 1-27 inclusive, of this title.” 


It is the contention of the defendants 
that the inclusion of section 13a was not 
warranted by the source from which it was 
derived,—section 1 of the Clayton Act. 


Obviously the original Clayton Act re- 
ferred to acts then in existence. Enacted 
in 1914, it aimed to extend to cases arising 
under it the right of private persons to sue 
for treble damages which had been con- 
ferred in 1890 on persons injured by the 
monopolistic acts denounced by the Sher- 
man Act. And so it defined anti-trust laws 
by reference to the Sherman Act, the act 
then being enacted, and certain tax statutes 
which had anti-trust features. 


The Robinson-Patman Act did not come 
into existence until 1936. Consequently, when 
the codifiers consolidated the various anti- 
trust acts and provisions relating to monopolies 
and combinations, they reworded the section 
so as to cover all the anti-trust laws then 
in existence. 


[Nature of Amendment Process] 


Whether an act is amendatory of exist- 
ing law is determined not by title alone, or 
by declarations in the new act that it pur- 
ports to amend existing law. On the con- 
trary, it is determined by an examination 
and comparison of its provisions with exist- 
ing law. If its aim is to clarify or correct 
uncertainties which arose from the enforce- 
ment of the existing law, or to reach situa- 
tions which were not covered by the original 
statute, the act is amendatory, even though 
in its wording it does not purport to amend 
the language of the prior act. Whatever 
supplements existing legislation, in order to 
achieve more successfully the societal object 
sought to be obtained may be said to amend 
it. It is evident that the codifiers so con- 
sidered the particular change. * * * 


The legislative history of the Robinson- 
Patman Act is inconclusive on the point 


{@ 62,742 
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under discussion. The House Report stressed 
the penal feature of Section 15. So did the 
statement of one of the conferees in sub- 
mitting the Conference Report to the House. 
At the same time, the proceedings in the 
Senate, when the Bill was accepted in its 
final form, indicate the understanding was 
that Section 13a—Section 3 of the Bill—in 
addition to creating a new criminal remedy, 
gave a civil remedy of treble damages also. 


[Interrelation of Statutes] 


A study of the three main statutes dealing 
with “monopolies and combinations”,—the 
Sherman, Clayton and Robinson-Patman Acts 
—shows that they are closely interrelated. 
Starting with the Sherman Act, which merely 
condemned certain practices and their re- 
sults, the Clayton Act condemned the same 
practices in their inception. Then came the 
Robinson-Patman Act, which brought under 
interdiction discriminatory practices, includ- 
ing discrimination through rebates, discounts 
and the like, denounced in Section 3 of the 
Ct eas 


I] 


Civic Action Lies For VIOLATION OF 
SECTION 3 OF THE ROBINSON- 
PATMAN ACT 


In view of the continuity of the policy 
evidenced by the history of anti-trust legis- 
lation to use the triple damage action as 
an adjunct of governmental enforcement, 
we should not, absent a specifically expressed 
contrary legislative intent, hold that the suits 
under Section 15 of Title 15 cannot be in- 
stituted for violation of Section 3 of the 
Robinson-Patman Act. * * * 


* * * [I]t is sufficiently clear from the 
historical analysis which precedes that the 
Robinson-Patman Act, in its entirety, was 
amendatory of existing laws and that the 
codifiers, in replacing the enumeration of 
anti-trust laws in the Clayton Act by the 
more general provision now found in the 
Code, which includes Sections 1-27 of Title 15, 
had a sound understanding of the relation 
of the Robinson-Patman Act to preceding 
legislation and considered all its provisions, 
including Section 3, as amendatory of the 
preceding Act. 

kK Ox 


In sum, a comprehensive consideration of 


the history of the anti-trust monopoly legis- 
lation of the United States shows a con- 
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sistent attempt to achieve maintenance of 
competition in our economy through the 
use of the power of the Congress to regulate 
commerce between the States. In the effort 
to attain this result, the Sherman, Clayton 
and Robinson-Patman Acts are successive 
steps. Following the initial act,—the Sher- 
man Act,—the successive Acts were attempts, 
in the light of experience gained, to condemn 
practices which the preceding Act had not 
succeeded in reaching. * * * The aim was 
the same and the various Acts but different 
steps in the direction of its attainment,— 
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when experience showed the inadequacy of 
the original Act. 


[Right of Action Exists] 


These considerations and the specific rulings 
of the Courts which have dealt with the 
problem are compelling reasons for holding 
that a right of action exists under Section 
15 of Title 15, U. S.C. A., for violation of 
Section 13a as one of the “anti-trust laws” 
referred to in Section 12. 


The Motion to Dismiss will be denied. 


[| 62,743] New Broadcasting Co., Inc. v. Joseph S. Kehoe, as Treasurer of American 


Communications Association. 


In the United States District Court for the Southern District of New York. Civ. 


No. 62-160. November 24, 1950. 


Sherman Antitrust Act 


Labor Unions—Exemptions from Antitrust Laws—Absence of Combination with 
Employer Groups in Violative Conduct.—Although the methods allegedly used by a union 
to force an agreement of benefit to it and its members may be considered beyond the stand- 
ards of fairness, they will not violate the antitrust laws unless the benefit is sought to be 
obtained by collusive agreements with non-labor groups which violate the antitrust laws 
themselves by entering the agreement. When some patrons of a radio station, subjected 
to a union boycott, succumb to the union pressure and withhold their business from the 
station, there does not exist the kind of agreement with the union which is condemned by 


the antitrust laws. 


See the Sherman Act annotations, Vol. 1, § 1280.151. 
For the plaintiff: Samuel Mezansky (Jack M. Perlman, of counsel), New York, 


New York. 


For the defendant: Neuberger, Shapiro, Rabinowitz & Boudin (Leonard B. Boudin, 


of counsel), New York, New York. 


Ryan, D. J.: [Jn full text except for omis- 
sions indicated by asterisks] * * * The issue 
presented is whether or not the allegations 
of the complaint disclose that relief is here 
sought on the basis of rights or claims aris- 
ing under the Sherman Anti-Trust Act, 15 
USCA 1 et seg., or the Labor Management 


Relations Act of 1947, 29 USCA 141 et seq. 
xT 


[Business Restrained by Union Activity] 


The complaint, in substance, alleges: plain- 
tiff is a corporation, owning and operating 
a radio broadcasting station known as radio 
station ‘“WLIB,” under license issued by the 
F. C. C.: At the expiration of a collective 
bargaining agreement with the American 
Communications Association * * * the par- 
ties were unable to agree on terms of re- 
newal. In an effort to exact compliance with 
their demands, the Union undertook to de- 
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stroy plaintiff's business and good will, and 
it sought and still seeks to effectuate this 
purpose by coercing and compelling various 
sponsors to discontinue business relations 
with the plaintiff. * * * 


Finally, it is alleged that the coercion ap- 
plied by the Union to the sponsors con- 
stitutes a secondary boycott, and that the 
Union’s course of conduct is not a labor dis- 
pute within ihe meaning of Sec. 876-a of the 
C. P. A., and that as a result of such course 
of conduct, the plaintiff has been and is 
being irreparably injured. * * * 


* * * Tf the material allegations of the 
complaint do invoke these laws, this court 
undoubtedly has original jurisdiction * * *. 


[Interstate Commerce Argued] 


With respect to the alleged anti-trust 
claim, it is pointed out that plaintiff’s declara- 
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tion that he is operating under F. C. C. license 
signifies that he is in interstate commerce 
* * * Therefore, it is asserted, plaintift’s 
further contention that the Union “under- 
took to destroy ... (his) business and good 
will . . .” in effect charges a conspiracy in 
restraint of trade. 

ee: 

It is now settled that a labor organization, 
engaged in advancing the legitimate aims of 
its members, may incur liability under the 
anti-trust laws only by entering into a com- 
bination with employers, who are themselves 
violating the anti-trust laws. 


[No Agreement with Non-Labor Groups] 


Although the complaint asserts that the 
Union’s course of conduct does not consti- 
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tute * * * it is clear from the allegations, as 
a whole, that the Union’s primary objective 
throughout has been to advance the interests 
of its members, however one might char- 
acterize some of the methods it is alleged 
to have employed. Nor does the allegation 
that some sponsors have succumbed to the 
Union’s pressure disclose that combination 
with employers to restrain trade, which the 
Supreme Court has deemed a prerequisite to 
union liability for anti-trust violations. The 
complaint does not present a federal ques- 
tion arising under the anti-trust laws. 

* * * 

* * * Under these circumstances, the 
determination that the complaint: does not 
state a valid federal claim for relief is also 
decisive of the jurisdictional question. 


[] 62,744] Jim Gandy v. Pillsbury Mills, Inc. 


In the Court of Civil Appeals, Third Supreme Judicial District of Texas, at Austin. 
No. 9921. December 13, 1950. 


Texas Trusts and Conspiracies Against Trade Law 


Exclusive Dealing Arrangements—Limited Time and Area—State Antitrust Laws 
Not Violated.—In an action to determine the ownership of money from the sale of 
turkeys, a feed supplier claimed the proceeds as repayment on a loan made to the opposite 
party, who had raised the turkeys which were sold. The raiser, as a defense against 
payment of the loan, argued that the money had been lent in return for a promise to 
buy turkey feed exclusively from the defendant supplier, and that since the arrangement 
for exclusive supply violated the antitrust laws of the state, the agreement was unen- 
forceable. The court held, however, that the state antitrust laws were not violated, since 
the intent of the parties to limit the application of the contract to cone turkey farm for 
one year showed that the restraint was not of such generality as to constitute an offense 
under the law, when there was no other evidence tending to show that the raiser was 
prohibited from using other feeds on other farms and in other similar businesses. 


See the State Laws annotations, Vol. 2, J 8835. 
For the appellant: W. C. Wallace, Cameron, Texas. 


For the appellee: Emory B. Camp, of Camp & Camp, Cameron, Texas; Charles G. 
Smith, Jr., Cameron, Texas. 


Roy C. ARCHER, Chief Judge: [Jn full text 


TER defendant Pillsbury Mills, Inc., claimed the 
except for omisstons indicated by asterisks]. 


money under a written “Turkey Raiser’s 


This suit was an interpleader brought by 
Bassell Wilson Produce Company against 
Pillsbury Mills, Inc., and Jim Gandy, to 
determine the ownership of money in the 
amount of $2,652.80, tendered into the registry 
of the court by the plaintiff. The money 
represented the proceeds of the sale of 
some turkeys, bought by plaintiff from 
defendant Jim Gandy. Gandy asserted owner- 
ship of the money by reason of his owner- 
ship and sale of the turkeys, while the 


{| 62,744 


Finance Agreement” previously entered into 
between Pillsbury and Gandy, and certain 
notes and chattel mortgage covering the 
turkeys, given by Gandy pursuant to such 
written agreement. Trial was to the court 
without a jury, and resulted in judgment 
in favor of Pillsbury for the money tendered 
in court by plaintiff, and a personal judg- 
ment in favor of Pillsbury against Gandy 
for the difference between the amount found 
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by the court to be owing Pillsbury by 
Gandy, and the sale price of the turkeys. 


This appeal is founded on two assign- 
ments of error: 


“First Point of Error: The trial court 
erred in upholding the validity of the 
“Turkey Raiser’s Agreement,’ since such 
agreement on its face disclosed an illegal 
restraint of trade within the purview of 
Article 7428, Revised Statutes of Texas. 

“Second Point of Error: The claim of 
Pillsbury Mills, Inc., to the money in 
court having been based on an illegal and 
unenforceable contract, the court erred in 
holding that the money belonged to Pills- 
bury and in failing to hold that the money 
belonged to the appellant, Gandy.” 


There is no dispute as to the facts in the 
case. The trial court made findings of fact 
which are not objected to. 


[“Turkey Raiser’s Finance Agreement’ | 


A portion of the “Turkey Raiser’s Finance 
Agreement” reads: 


“Cameron, Texas R 3 12-27 1948. “Jim 
Gandy (hereinafter called the Raiser) 
hereby agrees with Pillsbury Mills, Inc., 
Feed and Soy Division (hereinafter called 
the Company), as follows: To feed only 
Pillsbury Best Turkey feeds (to the full 
amount of commercial feeds required) to 
Raiser’s turkeys during 1949, and to pur- 
chase from Wilson Produce Co. of Cameron, 
Texas, Feed Dealer (hereinafter called the 
Dealer), Pillsbury’s Best Turkey Feeds 
to the full extent of Raiser’s needs for 
feeding turkeys during the period covered 
by this contract to be delivered F. O. B., 
Cameron, Texas. 

(Ok OK 

“The Raiser agrees that the Company 
shall have and hereby gives to the Com- 
pany for the payment of the principal 
and interest owing by the Raiser on such 
notes at any time or times a first lien on 
all the turkeys, together with their get 
or increase and any additions which may 
be acquired by the Raiser subsequent to 
this date, which during the 1949 feeding 
season belong to and are fed by the Raiser 
at the following location, viz: 

“The farm of Jim Gandy described as 
follows: J. K. McLennan Survey of Sec- 
tion —, Township —, Range — of P. M. 


County of Milam, State of Texas. 
oe Ke *”? 


It is to be noted that the only question 
to be determined so far as the appellant is 
concerned is the validity of the agreement. 
The appellee, while contending that the 
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agreement is legal, further contends that 
even if the agreement is invalid, yet it 
having been fully executed by the voluntary 
performance of the parties that the profit 
is not contaminated and that the courts will 
recognize and enforce a resulting estate and 
the right to possession thereof. 


[Illegal Restraint of Trade Alleged) 


As has been stated, the first point made 
by appellant is that the agreement discloses 
on its face an illegal restraint of trade within 
the purview of Article 7428, V. A. C. S; 
and in support thereof directs attention to 
the first paragraph of the agreement as 
hereinabove set out. 

SE Eka ok 

The appellee contends that the contract is 
valid and enforceable and does not require 
the appellant to purchase exclusively from 
appellee all his turkey feed requirements for 
feeding turkeys which he might feed and 
raise elsewhere than on his farm on the 
J. K. McLennan Survey in Milam County, 
Texas, during the 1949 turkey raising sea- 
son; and that the entire agreernent must be 
considered and not from any part or parts 
of it in deducing the intention of the parties, 
and that such construction will render the 
contract lawful; and finally that even if the 
contract was not valid, still the appellee was 
entitled to recover the money paid into 
court, because the contract had been fully 
executed by the voluntary performance of 
the parties, and the profit or estate arising 
therefrom is not contaminated, and that ap- 
pellee is entitled to the right to the money 
and possession thereof. 

eek 

If we determine that the contract is valid 
we need go no further in a disposition of 
this case than to affirm the judgment; but, 
if on the other hand, we question the valid- 
ity of the contract we must then go further 
and discuss the phase of the case that the 
terms of the agreement have been fully per- 
formed by the voluntary action of the parties. 

We shall decide the question of the valid- 
itv of the contract. The “Turkey Raiser’s 
Finance Agreement,’ about which this suit 
arises, is long and has many provisions. 


As stated by Judge Smedley in Sun Oil 
Co. v. Burns, 84 S .W. 2d 442: 


“k * * and it is now well settled that all 
parts of the instrument will be given ef- 
fect when possible, and the intention of 
the parties will be gathered from the 
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whole without reference to matters of 
mere form, relative position of descrip- 
tions, technicalities, or arbitrary rules.” 
Citing cases. 
* Ok Ox 

[Antitrust Laws Not Violated] 


We believe that the parties to the agree- 
ment intended to limit the application of the 
contract to turkeys fed and raised on the 
appellant’s farm on the J. K. McLennan 
Survey in Milam County, Texas, during the 
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1949 turkey raising season, and is therefore 
not void as violative of Texas anti-trust 
laws. There is no evidence indicating that 
Gandy was not at liberty to make purchases 
of feed from others for use in any other 
similar business. Twaddel v. Wooten Grocer 
Co., 130 Tex. 42, 106 S. W. 2d 266; Cox v. 
Humble Oil & Refining Co., 16 S. W. 2d 285. 


The judgment of the trial court is af- 
firmed. 


[7 62,745] Dole Refrigerating Co. v. Kold-Hold Mfg. Co. 


In the United States Court of Appeals for the Sixth Circuit. 


14, 1950. 


No. 11066. December 


Appeal from the United States District Court for the Eastern District of Michigan. 


Modified and affirmed. 


Sherman Antitrust Act 


Restrictions Upon Competition—Agreement Not to Employ Principle of Competing 
Patentee—Infringement Suit Settlement Void Entirely Where Restrictive Provisions Not 
Separable.—When the parties to a patent infringement suit decide to settle the dispute 
without litigation and enter into a contract whereby one party agrees not to use in his 
manufacture a vacuum principle incorporated into his competitor’s product, and it is held 
in a later controversy that the principle is not patentable, then the contract of settlement is 
invalid because of the attempt to extend the lawful patent monopoly over an unpatented 
element. When the contract of which the illegal provision is a part is a contract which is 
not severable into several parts, the entire contract must fall because of the illegality of 
the provision, although other parts of the contract, if they could stand alone, would be legal. 


See the Sherman Act annotations, Vol. 1; § 1220.151, 1270.151. 


For the plaintiff: Henry M. Huxley, Chicago, Illinois; Thomas B. Moore, Detroit, 
Michigan, and Norman S. Parker and Henry M. Huxley, both of Chicago, Illinois, on 


the brief. 


For the defendant: 


Clarence B. Zewadski, Detroit, Michigan. 


Modifying and affirming a judgment of the District Court, reported at {[ 62,588. 


Before: ALLEN, Martin and Mitter, Circuit Judges. 


[Nature of the Action] 


Martin, Circuit Judge: [Jn full text ex- 
cept for omissions indicated by asterisks] The 
appellant, Dole Refrigerating Company, 
brought an action in the district court 
against the appellee, Kold-Hold Manufac- 
turing Company, seeking specific perform- 
ance of a contract in writing between the 
parties of date November 1, 1941; an in- 
junction against the manufacture, sale and 
use by appellee of refrigerating plates made 
under Kleist Patents, Nos. 1,824,158 and 
2,217,702; and an award of damages result- 
ing from the alleged breaches of the con- 
tract by appellee and of profits and damages 
resulting from sales by appellee of refrig- 
erating plates embodying the invention of 
the Kleist patents. 


q 62,745 


[Defendant's Answer] 


In its answer appellee denied that it had 
breached the contract, asserting that none 
of the products being manufactured by it 
come within the scope of the claims of the 
Kleist patents. Appellee averred that, since 
the date of the contract, its products have 
followed teachings of patents owned by it 
and by others prior in time to the earliest 
date of any of the inventions of the two 
Kleist patents; and that, correctly inter- 
preted, the claims of the Kleist patents, in 
view of their specifications and drawings 
and in the light of the prior art, do not read 
on any of the products manufactured and 
sold by it since the date of the contract be- 
tween the contending parties. The appellee 
pleaded further that, under the interpreta- 


Copyright 1951, Commerce Clearing House, Inc. 


Number 205—79 
1-10-51 


tion which appellant is attempting to place 
upon it, the contract of November 1, 1941, 
is contrary to the Anti-Trust Statutes of 
the United States and is unenforceable in 
equity; that appellant is attempting to ex- 
tend its patent monopoly to products not 
covered by the two Kleist patents, contrary 
to law and public policy; and that appellant 
does not come into equity with clean hands. 
The appellee therefore prayed that the com- 
plaint be dismissed with costs, that its prod- 
ucts under present manufacture be adjudged 
not to infringe any claims of either of the 
Kleist patents, and that appellant be per- 
petually enjoined from prosecuting or 
threatening to prosecute against appellee and 
its privies any action asserting that the prod- 
ucts now being made by it infringe either 
of the Kleist patents. 


After the trial of the case the district 
court filed an opinion, embracing findings 
of fact, and subsequently entered final judg- 
ment dismissing the complaint. It was ad- 
judged that appellee has not breached its 
contract with appellant and that the con- 
tract is invalid, being in violation of the 
Anti-Trust Laws of the United States ex- 
cept for the provision wherein appellee 
agrees to discontinue the manufacture, sale, 
or use of truck plates embodying the appa- 
ratus, process, or method contained in the 
claims of the two Kleist patents. 

Tranter, president of the appellee com- 
pany, was joined as a party defendant. The 
district court held that no action lies against 
him, for the reason that he was not a party 
to the contract and was not the alter ego of 
the appellee company. In its statement of 
points on this appeal, appellant does not 
charge error in the dismissal of the action 
as to) Lratiter- 


[Background of Case] 


The background of this justiciable con- 
troversy first will be set forth. Both parties 
to this litigation have long been engaged 
in the manufacture of refrigerating panels 
installed in insulated truck bodies, or on 
counters, for the preservation of perishable 
foods. On August 25, 1936, the United 
States Patent Office issued Letters Patent, 
Chamberlain No. 20,520,114, of which ap- 
pellee was assignee, for an invention relat- 
ing to refrigeration and heating and more 
particularly to a process and apparatus for 
heat conveying in conjunction with refriger- 
ating or heating units, the heat being con- 
veyed from an interior space to be cooled 
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to a medium which absorbs heat in chang- 
ing from a solid to a liquid form. Appellee, 
as owner of the Chamberlain patent, sued 
appeilant in the United States District Court 
for the Northern District of Illinois to 
enjoin appellant from making and selling “hold- 
over” refrigerating plates in which a vac- 
uum is employed to cause the sides of the 
refrigerating plate to be forced inwardly by 
the excess atmospheric pressure as explained 
by Chamberlain. This suit was abandoned 
by dismissal without prejudice because of 
the decision of the Court of Custom and 
Patent Appeals affirming a patent office de- 
cision holding that Chamberlain’s alleged 
invention had been anticipated by Kleist, 
who, on January 2, 1936, had filed in the 
patent office an application for substantially 
the same thing described by Chamberlain. 
Chamberlain v. Kletst, 112 F. (2d) 846. 


As a result of the interference proceeding 
culminating in this decision, claims one to 
fourteen of the Chamberlain patent were 
awarded to Kleist and became claims four 
to twenty of his patent No. 2,217,702. 


[Contract Between Parties] 


On November 1, 1941, a contract in writ- 
ing was entered into between the appellant 
and the appellee in which it was recited that 
Kold-Hold Manufacturing Company had 
manufactured and sold refrigerating devices 
infringing Kleist Patent No. 2,217,702, after 
the issuance of that patent, and had sold 
vacuum devices infringing the Kleist patent 
No. 1,824,158, issued September 22, 1931, 
both patents being owned by Dole; and that 
both parties had decided to settle the con- 
troversy between them without the neces- 
sity of litigation. Kold-Hold agreed to cease 
immediately the manufacture, sale, or use 
of vacuum truck plates wherein the atmos- 
pheric pressure on the exterior of the plate 
is greater than that on the interior of the 
plate and to discontinue the manufacture, 
sale, or use of truck plates embodying the 
apparatus, process, or method contained in 
the claims of the two Kleist patents. Kold- 
Hold agreed also that, beginning six months 
from the date of the contract, it would dis- 
continue using in all other products handled 
by it the vacuum principle wherein the pres- 
sure of the atmosphere on the outside of 
the product is greater than that on its in- 
side. Kold-Hold agreed further that, after 
the expiration of six months from the date 
of the contract, it would not “use the vac- 
uum principle in any of the products han- 
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dled by Kold-Hold either directly or indirectly 
regardless of how the difference in pressure 
between the exterior of the product and the 
interior of the product is secured.” Kold- 
Hold admitted in the agreement that the 
two Kleist patents are valid, and agreed not 
to contest their validity directly or indi- 
rectly during the life of the patents. In 
consideration of the covenants and agree- 
ments by Kold-Hold, the appellant agreed 
not to bring suit against Kold-Hold on the 
Kleist patents and to release it from any 
and all damage and profits resulting from 
its past infringement of either of the patents 
“on the condition and so long as Kold-Hold 
keeps all of its covenants and agreements 
set out in this contract.” 


[Description of Patented Article Omitted] 
* OK OX 
[Find No Infringement] 

We are in accord with the district court 
in its view that because of the novelty of 
the coil arrangement in the accused plate 
and because the vacuum principle is not 
utilized by appellee to hold the sides rigid 
against fins or to accommodate expanded 
eutectic, no infringement by appellee of 
Kleist patent No. 2,217,702 has been demon- 
strated. 

[Doctrine of Equivalents] 


Inasmuch as the accused device does not fall 
within the terms of the claims of the Kleist 
patents, infringement could be shown only 
by an application of the doctrine of equiva- 
lents. In substance, this doctrine is that a 
patentee may proceed against the producer 
of a device if it performs the same function 
in substantially the same way to obtain the 
same result. This principle was early enun- 
ciated in Winans v. Denmead, 15 How. 330, 
and it has been applied consistently in cases 
too numerous to necessitate citation. 


In determining equivalents, consideration 
must be given to the purpose for which an 
ingredient is used in a patent, the qualities 
it has when combined with the other in- 
gredients, and the function which it is in- 
tended to perform. Graver Mfg. Co. v. Linde 
Co., 339 U. S. 605, 609. 


An examination of the evidence in this 
case discloses that, though there is present 
in the accused plate a slight vacuum which 
may have some effect on the natural bulging 
of the walls of the panel, such differential 
in pressure does not perform substantially 
the same function, in the same manner and 
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with the same result as. does the high vac- 
uum coupled with a ten percent void which 
is used in the Kleist invention. 


Indeed, if, as indicated by the trial court, 
appellant contends that the unique and pro- 
tected feature of its patent is the vacuum 
principle itself applied to refrigerator pan- 
els, the Kleist patent would be invalid as 
anticipated by Manwaring No. 673,561, is- 
sued in 1901. Manwaring teaches the use 
of a chamber, partially filled with water. 
The water is boiled and the chamber is then 
hermetically sealed, creating a partial vac- 
uum. No coils or fins are called for in the 
Manwaring invention, but rather the entire 
unit is placed in a refrigerator to be frozen. 
The inventor states that the purpose of the 
vacuum is to prevent rupture of the unit. 
This was Kleist’s purpose also. 


[Patent Not Infringed] 


Kleist patent No. 1,824,158 teaches the 
use of a so-called dry refrigerating plate 
which contains no eutectic and from which 
all air is exhausted for the purpose of re- 
moving all moisture to the end that there 
will be no formation of frost inside the 
plate, and for the maintenance of contact 
between the panel walls and the fins within 
the chamber. Inasmuch as this patent has 
expired, we deem it unnecessary to say 
more than that there is no infringement of 
that patent by the Kold-Hold plate. 


[Contract in Restraint of Trade] 


From the foregoing analysis, it is manifest 
that since the execution of the contract of 
November 1, 1941, Kold-Hold has not been 
an infringer of either of the Kleist patents. 
This being true, the appellee has not breached 
the contract upon which this suit in equity 
is grounded. But, even had Kold-Hold in- 
fringed the Kleist patents, the instant action 
could not be maintained; for, in our opinion, 
the broad scope and coverage of the contract 
of November 1, 1941, brings it within the 
inhibition of a contract in restraint of trade 
condemned by the Anti-Trust Laws of the 
United States. Title 15, section 1, U. S. 
GA: 


We are not in accord with the holding of 
the district court that the contract is sever- 
able. To the contrary, we think its provi- 
sions must be considered and dealt with in 
entirety. When this is done, its provisions 
inhibiting the use of the vacuum principle 
clearly render it invalid and unenforceable 
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as extending a patent monopoly beyond per- 
missible limits. 


[Contract Not Severable| 


The district court stated that it was con- 
strained to follow American Equipment Com- 
pany v. Tuthill, 69 F. (2d) 406 (C. A. 7). 
In that case, the court of appeals held that 
the illegal provisions of the contract so 
permeated it as to be inseparable from the 
good, in consequence of which the entire 
contract was void. We do not read the 
opinion in the American Equipment Company 
case as indicating that a contract of the 
character with which we are dealing should 
be treated as severable in its provisions. 
Judge Evans stated that there are certain 
agreements which, though they deal with 
patent grants and patent rights, transcend 
in other respects the field covered by law- 
ful patent monopoly and are void if they 
violate the anti-trust laws. He pointed out 
that license agreements which contain sell- 
ing-price provisions for non-patented arti- 
cles cannot avoid the penalties of the Sherman 
Anti-Trust Act, although valid patent li- 
cense provisions also appear in the agree- 
ment. The opinion in the American Equipment 
case is deemed to be actually authoritative 
as indicating the same crucial viewpoint 
from which this court visualizes the case at 
bar. 


It is settled law that one sued upon a con- 
tract may set up defensively that the con- 
tract violates the Sherman Anti-Trust Act. 
Bement v. National Harrow Company, 186 
U. S. 70, 88; Sola Electric Co. v. Jefferson 
Co., 317 U. S. 173. In Katzinger Co. v. Chi- 
cago Manufacturing Co., 329 U. S. 394, it was 
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held, in effect, that the valid portions of a 
contract which is in restraint of trade are 
not separable from the rest of the contract. 
The Supreme Court declared: “If the ques- 
tion of severability, urged by the petitioner 
here, were a new one, we should again ar- 
rive at the conclusion we reached in the 
Sola case [supra]. Metallic’s obligation to 
pay royalties and its agreement to sell at 
prices fixed by Katzinger constituted an in- 
tegrated consideration for the license grant. 
Consequently, when one part of the consider- 
ation is unenforceable because in violation 
of law, its integrated companion must go 
with it.” 329 U. S. 401. 


The following authorities relating to 
patent contracts in restraint of trade are eluci- 
dating in connection with restrictions im- 
posed upon patentees against enlargement 
of their monopolies beyond the scope of 
their patents. Ethyl Gasoline Corp. v. United 
States, 309 U. S. 436; Morton Salt Co. v. 
G. S. Suppiger Co., 314 U. S. 488; United 
States v. Umivis Lens Co., Inc., 316 U. S. 241; 
Scott Paper Co. v. Marcellus Manufacturing 
Co., 326 U. S. 249; Transparent-Wrap Corp. 
v. Stokes and Smith Co., 329 U. S. 637. 


It is our conclusion that there should be 
stricken from the third numbered paragraph 
of the final judgment entered in the district 
court the language relating to the exception 
therein stated which follows the words: “The 
entire contract in question is invalid being 
in violation of the Federal Anti-Trust Laws”; 
and it is so ordered. With this modification, 
the final judgment of the district court is 
affirmed. The costs here and in the court 
below are taxed to appellant. 


[] 62,746] Standard Oil Co. v. Federal Trade Commission. 
In the Supreme Court of the United States. No. 1. October Term, 1950. January 8, 1951. 
On Writ of Certiorari to the United States Court of Appeals for the Seventh Circuit. 


Reversed and remanded. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Wholesalers Selling in Competition with Retailers—Lowering 
Price in Good Faith to Prevent Loss of Customer to Competing Distributor Complete 
Detense.—A gasoline distributor was charged by the Federal Trade Commission with 
violating the Robinson-Patman Act by price discrimination in selling to jobbers at a dis- 
count although certain of them were retailing some of their purchased gasoline in com- 
petition with regular retailers who had bought from the distributor at higher prices. The 
offer of the distributor to show that its lower price to these jobbers was necessary in order 
to avoid losing them to a competitor who offered equally low prices, was refused by the 
Commission, which declined to hear the evidence on the ground that it would at most only 
rebut the prima facie case made out by showing difference in price, but would not alter 
the fact that injury to competition had actually resulted from the discriminations. 
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The majority of the Supreme Court hold, however, that the reduction of price in a 
good faith effort to meet competition is a complete defense against a charge of violative 
price discrimination, and that the pertinent proviso of the Robinson-Patman Act is not 
a mere procedural device for determining the order in which evidence shall be presented 
in a Commission proceeding. 


Same—Limitations on Power of FTC to Determine Weight of “Good Faith” Defense. 
—Although at the time the Clayton Act was amended the section dealing with defenses 
to price discrimination and other charges was separated inte two subsections, the three 
defenses of cost savings, market changes, and meeting of competition are still embraced 
in the word “justification” and are prefaced with the words “nothing ... shall prevent” 
their use as defenses. The Court holds that the Commission is in error when it singles 
out the meeting of competition as the one defense which is not considered absolute. 


It is argued by the Commission that although the meeting of competition may some- 
times be a complete defense to a charge, it is not so always, and that the intent of the 
statute is that the Commission shall have the power to decide in particular cases whether 
the advantages to the competitive system through permitting meeting of competition are 
outweighed by the effects on retailers caused by discrimination between them. The Court 
takes the opposite view that there can be no such balancing of competitive effects when 
two levels of merchandising are involved, and points out further that if a retailer has already 
been offered one low price, the meeting of that price by a competing distributor has no 
additional effect upon competing retailers. 


Same—Dissent—Balance of Effect of Price Meeting Against Effect of Discrimination. 
—It is the contention of the dissenting members of the Court that the legislative history 
of the Robinson-Patman Act sustains the Federal Trade Commission view that it has the 
power to decide in each case whether the right to meet competition by reducing prices is 
outweighed by the adverse effect on competition among retailers. It is argued that the 
congressional intent to restrict the use of the price-meeting defense is clearly shown in 
the comments of the supporters of the legislation and the division of the older Clayton Act 
defenses paragraph itito two separate subsections of the Robinson-Patman Act, one devoted 
to substantive defenses, and the other to the procedural defense of using the price-meeting 
proof as rebuttal of a prima facie case only. 


See the Robinson-Patman Act annotations, Vol. 1, { 2212.170, 2212.370, 2212.5034; 
Federal Trade Commission Act annotations, Vol. 2, | 6125.508. 


For the petitioner: Kirkland, Fleming, Green, Martin & Ellis, of Chicago, Illinois, and 
MacMahon, Abbott & Roberts, of Detroit, Michigan (Thomas E. Sunderland, Albert L. 
Green, and Gordon E. Tappan, all of Chicago, Illinois, of counsel). 


For the respondent: W. T. Kelly, General Counsel, Federal Trade Commission; James 
W. Cassedy, Associate General Counsel, Federal Trade Commission, and Philip B. Perl- 
man, Solicitor General of the United States. 


For amici curiae: Cyrus Austin, New York, New York, for Retail Gasoline Dealers 
Association; William Simon, Chicago, Illinois, for Empire State Petroleum Association. 


Reversing and remanding a decision of the Court of Appeals for the Seventh Circuit, 
173 Fed. (2d) 210, 1948-1949 Trane Caszs J 62,382. 


Mr. Justice Burton delivered the opinion 
of the Court. 


In this case the Federal Trade Commis- 
sion challenged the right of the Standard 


many comparatively small service station 
customers in the same area. The company’s 
defenses were that (1) the sales involved 
were not in interstate commerce and (2) its 


Oil Company, under the Robinson-Patman 
Act,’ to sell gasoline to four comparatively 
large “jobber” customers in Detroit at a less 
price per gallon than it sold like gasoline to 


1 Specifically under § 2 of the Clayton Act, as 
amended by the Robinson-Patman Act, 49 Stat. 
1526, 15 U. S. C. §13. For the material text 
of § 2 (a) and (b) see p. 9-10, infra [p. 64,194]. 
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lower price to the jobbers was justified be- 
cause made to retain them as customers and 
in good faith to meet an equally low price 
of a competitor2 The Commission, with 


2 The company contended before the Com- 
mission that the price differential allowed by 
it to the jobbers made only due allowance for 
differences in the cost of sale and delivery of 
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one member dissenting, ordered the com- 
Pany to cease and desist from making such 
a price differential. 43 F. T. C. 56. The 
Court of Appeals slightly modified the order 
and required its enforcement as modified. 
173 F. 2d 210. We granted certiorari on 
petition of the company because the case 
presents an important issue under the 
Robinson-Patman Act which has not been 
settled by this Court. 338 U. S. 865. The 
case was argued at our October Term, 1949, 
and reargued at this term. 339 U. S. 975. 


For the reasons hereinafter stated, we 
agree with the court below that the sales 
were made in interstate commerce but we 
agree with petitioner that, under the Act, 
the lower price to the jobbers was justified 
if it was made to retain each of them as a 
customer and in good faith to meet an 
equally low price of a competitor. 


Leh Acrs: 


Reserving for separate consideration the 
facts determining the issue of interstate 
commerce, the other material facts are sum- 
marized here on the basis of the Commis- 
sion’s findings. The sales described are 
those of Red Crown gasoline because those 
sales raise all of the material issues and 
constitute about 90% of petitioner’s sales 
in the Detroit area. 


[Jobber Resale Prices] 


Since the effective date of the Robinson- 
Patman Act, June 19, 1936, petitioner has 
sold its Red Crown gasoline to its “jobber” 
customers at its tank-car prices. Those 
prices have been 1¥%4¢ per gallon less than 
its tank-wagon prices to service station cus- 
tomers for identical gasoline in the same 
area. In practice, the service stations have 
resold the gasoline at the prevailing retail 
service station prices.* Each of petitioner’s 
so-called “jobber” customers has been free 
to resell its gasoline at retail or wholesale. 
Each, at some time, has resold some of it 
at retail. One now resells it only at retail. 
The others now resell it largely at whole- 
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sale. As to resale prices, two of the “job- 
bers” have resold their gasoline only at the 
prevailing wholesale or retail rates. The 
other two, however, have reflected, in vary- 
ing degrees, petitioner’s reductions in the 
cost of the gasoline to them by reducing 
their resale prices of that gasoline below 
the prevailing rates. The effect of these 
reductions has thus reached competing re- 
tail service stations in part through retail 
stations operated by the “jobbers” and in 
part through retail stations which purchased 
gasoline from the “jobbers” at less than the 
prevailing tank-wagon prices. The Com- 
mission found that such reduced resale 
prices “have resulted in injuring, destroy- 
ing, and preventing competition between 
said favored dealers and retail dealers in 
respondent’s [petitioner's] gasoline and 
other major brands of gasoline apattoik 
41 F. T. C. 263, 283. The distinctive char- 
acteristics of these “jobbers” are that each 
(1) maintains sufficient bulk storage to take 
delivery of gasoline in tank-car quantities 
(of 8,000 to 12,000 gallons) rather than in 
tank-wagon quantities (of 700 to 800 gal- 
lons) as is customary for service stations; 
(2) owns and operates tank wagons and 
other facilities for delivery of gasoline to 
service stations; (3) has an established busi- 
ness sufficient to insure purchases of from 
one to two million gallons a year; and 
(4) has adequate credit responsibility.‘ 
While the cost of petitioner’s sales and deliv- 
eries of gasoline to each of these four “job- 
bers” is no doubt less, per gallon, than the 
cost of its sales and deliveries of like gaso- 
line to its service station customers in the 
same area, there is no finding that such dif- 
ference accounts for the entire reduction in 
price made by petitioner to these “jobbers,” 
and we proceed on the assumption that it 
does not entirely account for that difference. 


[Offer of “Good Fath” Evidence] 


Petitioner placed its reliance upon evi- 
dence offered to show that its lower price 
to each jobber was made in order to retain 


gasoline to them. It did not, however, pursue 
this defense in the court below and does not 
do so here. 

3 About 150 of these stations are owned or 
leased by the customer independently of peti- 
tioner. Their operators buy all of their gasoline 
from petitioner under short-term agreements. 
Its other 208 stations are leased or subleased 
from petitioner for short terms. 

4 Not denying the established industry prac- 
tice of recognizing such dealers as a distinctive 
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group for operational convenience, the Commis- 
sion held that petitioner’s classification of these 
four dealers as ‘‘jobbers’’ was arbitrary because 
it made ‘‘no requirement that said jobbers 
should sell only at wholesale.’’ 41 F. T. C. at 
273. We use the term ‘‘jobber’’ in this opinion 
merely as one of convenience and identification, 
because the result here is the same whether 
these four dealers are wholesalers or retailers. 
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that jobber as a customer and in good faith 
to meet an equally low price offered by one 
or more competitors. The Commission, 
however, treated such evidence as_ not 
relevant. 


II. Tue SALEs WERE MaApeE IN INTER- 
STATE COMMERCE. 


In order for the sales here involved to 
come under the Clayton Act, as amended 
by the Robinson-Patman Act, they must 
have been made in interstate commerce.° 
The Commission and the court below agree 
that the sales were so made. 41 F. T. C. 
263, 271, 173 F, 2d 210, 213-214. 

Facts determining this were found by the 
Commission as follows: Petitioner is an 
Indiana corporation, whose principal office is 
in Chicago. Its gasoline is obtained from fields 
in Kansas, Oklahoma, Texas and Wyoming. 
Its refining plant is at Whiting, Indiana. 
It distributes its products in 14 middle west- 
ern states, including Michigan. The gaso- 
line sold by it in the Detroit, Michigan, 
area, and involved in this case, is carried for 
petitioner by tankers on the Great Lakes 
from Indiana to petitioner’s marine ter- 
minal at River Rouge, Michigan. Enough 
gasoline is accumulated there during each 
navigation season so that a winter’s supply 
is available from the terminal. The gasoline 
remains for varying periods at the terminal 
or in nearby bulk storage stations, and while 
there it is under the ownership of petitioner 
and en route from petitioner’s refinery in 
Indiana to its market in Michigan. 
“Although the gasoline was not brought to 
River Rouge pursuant to orders already 
taken, the demands of the Michigan terri- 
tory are fairly constant, and petitioner’s 
customers’ demands could be accurately 
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estimated, so the flow of the stream of com- 
merce kept surging from Whiting to De- 
troit/’6 173. Fe 2diat 121132214 Gasoline 
delivered to customers in Detroit, upon in- 
dividual orders for it, is taken from the 
gasoline at the terminal in interstate com- 
merce en route for delivery in that area. 
Such sales are well within the jurisdictional 
requirements of the Act. Any other con- 
clusion would fall short of the recognized 
purpose of the Robinson-Patman Act to 
reach the operations of large interstate 
businesses in competition with small local 
concerns. Such temporary storage of the 
gasoline as occurs within the Detroit area 
does not deprive the gasoline of its inter- 
state character. Stafford v. Wallace, 258 
U. S. 495. Compare Walling v. Jacksonville 
Paper Co., 317 U. S. 564, 570, with Atlantic 
Coast Line R. Co. v. Standard Oil Co., 275 
WS. 257s, BE 


IlJ. THERE SHouLtp BE A FINDING As TO 
WHETHER OR Not PETITIONER'S PRICE 
REDUCTION Was MADE IN Goop FAITH 
To MEET A LAWFUL EQUALLY 
Low PRICE OF A COMPETITOR. 


Petitioner presented evidence tending to 
prove that its tank-car price was made to 
each “jobber” in order to retain that “job- 
ber” as a customer and in good faith to meet 
a lawful and equally low price of a competi- 
tor. Petitioner sought to show that it suc- 
ceeded in retaining these customers, although 
the tank-car price which it offered them 
merely approached or matched, and did not 
undercut, the lower prices offered them by 
several competitors of petitioner. The trial 
examiner made findings on the point? but 
the Commission declined to do so, saying: 


5Section 2 (a) of the Clayton Act, as 
amended, relates only to persons ‘‘engaged in 
commerce, in the course of such commerce 
5 where either or any of the purchases 
involved . . . are in commerce. + AD 
Stat. 1526, 15 U. S. C. §13 (a). ‘‘Commerce’”’ 
is defined in § 1 of the Clayton Act as including 
“trade or commerce among the several States. 

iL OS stat. (307 >) USISs Casio, 

®The Fair Labor Standards Act cases relied 
on by petitioner are not inconsistent with this 
result. They hold that, for the purposes of that 
statute, interstate commerce ceased on delivery 
to a local distributor. Higgins v. Carr Bros. 
Co., 317 U. S. 572; Walling v. Jacksonville 
Paper Co., supra. The sales involved here, on 
the other hand, are those of an interstate pro- 
ducer and refiner to a local distributor, 

™ The trial examiner concluded: 

“The recognition by respondent [petitioner] 
of Ned’s Auto Supply Company as a jobber or 
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wholesaler [which carried with it the tank-car 
price for gasoline], was a forced recognition 
given to retain that company’s business. Ned's 
Company at the time of recognition, and ever 
since, has possessed all qualifications required 
by respondent [petitioner] for recognition as a 
jobber and the recognition was given and has 
ever since been continued in transactions be- 
tween the parties, believed by them to be bona 
fide in all respects. . . .’’ (Conclusion of Fact 
2, under § IX, R. 5098-5099. ) 

“The differentials on its branded gasolines 
respondent [petitioner] granted Ned's Auto Sup- 
ply Company, at all times subsequent to March 
T, 1938, and Stikeman Oil Company, Citrin-Kolb 
Oil Company and the Wayne Company [the four 
jobbers], at all times subsequent to June 1D; 
1936, were granted to meet equally low prices 
offered by competitors on branded gasolines of 
comparable grade and quality.’’ (Conclusion of 
Fact, under § X, R. 5104.) 
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“Based on the record in this case the 
Commission concludes as a matter of law 
that it is not material whether the dis- 
criminations in price granted by the re- 
spondent to the said four dealers were 
made to meet equally low prices of com- 
petitors. The Commission further con- 
cludes as a matter of law that it is 
unnecessary for the Commission to deter- 
mine whether the alleged competitive 
prices were in fact available or involved 
gasoline of like grade or quality or of 
equal public acceptance. Accordingly the 
Commission does not attempt to find the 
facts regarding those matters because, 
even though the lower prices in question 
may have been made by respondent in 
good faith to meet the lower prices of 
competitors, this does not constitute a 
defense in the face of affirmative proof 
that the effect of the discrimination was 
to injure, destroy and prevent competition 
with the retail stations operated by the 
said named dealers and with stations oper- 
ated by their retailer-customers.” 41 
F. T. C. 263, 281-282. 


The court below affirmed the Commis- 
sion’s position.® 


[Clayton Act Prior to Amendment] 


There is no doubt that under the Clayton 
Act, before its amendment by the Robinson- 
Patman Act, this evidence would have been 
material, and, if accepted, would have estab- 
lished a complete defense to the charge of 
unlawful discrimination. At that time the 
material provisions of § 2 were as follows: 


“Sec. 2. That it shall be unlawful for 
any person engaged in commerce, in the 
course of such commerce, either directly 
or indirectly to discriminate in price be- 
tween different purchasers of commodities 

. where the effect of such discrimina- 
tion may be to substantially lessen com- 
petition or tend to create a monopoly in 
any line of commerce: Provided, That 
nothing herein contained shall prevent dis- 
crimination in price between purchasers of 
commodities on account of differences in 
the grade, quality, or quantity of the com- 
modity sold, or that makes only due allow- 
ance for difference in the cost of selling 
or transportation, or discrimination in price 
in the same or different communities made 


8*‘Now as to the contention that the dis- 
criminatory prices here complained of were 
made in good faith to meet a lower price of a 
competitor. While the Commission made no 
finding on this point, it assumed its existence 
but held, contrary to the petitioner's contention, 
that this was not a defense. 


in good faith to meet competition: And pro- 
vided further, That nothing herein con- 
tained shall prevent persons engaged in 
selling goods, wares, or merchandise in 
commerce from selecting their own cus- 
tomers in bona fide transactions and not in 
restraint of trade.” (Emphasis added 
within the first proviso.) 38 Stat. 730-731, 
LOWE Sa GCos4s eds is: 


[Effect of Rebinson-Patman Amendment} 


The question before us, therefore, is 
whether the amendments made by the 
Robinson-Patman Act deprived those facts 
of their previously recognized effectiveness 
as a defense. The material provisions of 
§ 2, as amended, are quoted below, showing 
in italics those clauses which bear upon the 
proviso before us. The modified provisions 
are distributed between the newly created 
subsections (a) and (b). These must be read 
together and in relation to the provisions 
they supersede. The original phrase “that 
nothing herein contained shall prevent’ is 
still used to introduce each of the defenses. 
The defense relating to the meeting of the 
price of a competitor appears only in sub- 
section (b). There it is applied to dis- 
criminations in services or facilities as well as 
to discriminations in price, which alone are 
expressly condemned in subsection (a). In 
its Opinion in the instant case, the Commis- 
sion recognizes that it is an absolute defense 
to a charge of price discrimination for a 
seller to prove, under §2 (a), that its price 
differential makes only due allowances for 
differences in cost or for price changes made 
in response to changing market conditions. 
41 F. T. C. at 283. Each of these three 
defenses is introduced by the same phrase 
“nothing ... shall prevent,” and all are em- 
braced in the same word “justification” in 
the first sentence of §2 (b). It is natural, 
therefore, to conclude that each of these de- 
fenses is entitled to the same effect, without 
regard to whether there also appears an 
affirmative showing of actual or potential 
injury to competition at the same or a lower 
level traceable to the price differential made 
by the seller. The Commission says, how- 
ever, that the proviso in § 2 (b) as to a seller 


“We agree with the Commission that the 
showing of the petitioner that it made the dis- 
criminatory price in good faith to meet com- 
petition is not controlling in view of the very 
substantial evidence that its discrimination was 
used to affect and lessen competition at the 
retail level.’’ 173 F. 2d at 214, 217. 
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meeting in good faith a lower competitive 
price is not an absolute defense if an injury 
to competition may result from such price 
reduction. We find no basis for such a dis- 
tinction between the defenses in §2 (a) 
and (b). 


The defense in subsection (b), now before 
us, is limited to a price reduction made to 
meet in good faith an equally low price of 
a competitor. It thus eliminates certain dif- 
ficulties which arose under the original 
Clayton Act. For example, it omits refer- 
ence to discriminations in price “in. the same 
or different communities .. .” and it thus 
restricts the proviso to price differentials 
occurring in actual competition. It also ex- 
cludes reductions which undercut the “lower 
price’ of a competitor. None of these 
changes, however, cut into the actual core of 
the defense. That still consists of the pro- 
vision that wherever a lawful lower price of 
a competitor threatens to deprive a seller of 
a customer, the seller, to retain that cus- 
tomer, may in good faith meet that lower 
price. Actual competition, at least in this 
elemental form, is thus preserved. 


[Text of Amended Section] 


Subsections 2 (a) and (b), as amended, 
are as follows: 


“SEC. 2. (a) That it shall be unlawful 
for any person engaged in commerce, in 
the course of such commerce, either di- 
rectly or indirectly, to discriminate in 
price between different purchasers of com- 
modities of like grade and quality ... 
where the effect of such discrimination 
may be substantially to lessen competition 
or tend to create a monopoly in any line 
of commerce, or to injure, destroy, or pre- 
vent competition with any person who 
either grants or knowingly receives the 
benefit of such discrimination, or with cus- 
tomers of either of them: Provided, That 
nothing herein contained shali prevent dif- 
ferentials which make only due allowance 
for differences in the cost of manufacture, 
sale, or delivery resulting from the differ- 
ing methods or quantities in which such 
commodities are to such purchasers sold 
or delivered: . . . And provided further, 
That nothing herein contained shall prevent 
price changes from time to time ... in 
response to changing conditions affecting 
the market for or the marketability of the 
goods concerned. ... 


°In contrast to that factual situation, the trial 
examiner for the Commission in the instant case 
has found the necessary facts to sustain the 
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“(b) Upon proof being made, at any 
hearing on a complaint under this section, 
that there has been discrimination in price 
or services or facilities furnished, the bur- 
den of rebutting the prima-facie case thus 
made by showing justification shall be upon 
the person charged with a violation of this 
section, and unless Justification shall be 
afirmatively shown, the Commission is au- 
thorized to issue an order terminating the 
discrimination: Provided, however, That 
nothing herein contained shall prevent a 
seller rebutting the prima-facie case thus 
made by showing that his lower price or the 
furnishing of services or facilities to any 
purchaser or purchasers was made in good 
faith to meet an equally low price of a com- 
petitor, or the services or facilities furnished 
by a competitor.’ (Emphasis added in 
part.)--49 Stat. 1526, 15 U: S; Gegi3i(a) 
and (b). 


This right of a seller, under §2 (b), to 
meet in good faith an equally low price of 
a competitor has been considered here be- 
fore. Both in Corn Products Refining Co. 
v. Federal Trade Comm’n, 324 U. S. 726, and 
in Federal Trade Comnrn v. Staley Mfg. Co., 
324 U. S. 746, evidence in support of this de- 
fense was reviewed at length. There would 
have been no occasion thus to review it under 
the theory now contended for by the Com- 
mission. While this Court did not sustain 
the seller’s defense in either case, it did un- 
questionably recognize the relevance of the 
evidence in support of that defense. The 
decision in each case was based upon the 
insufficiency of the seller’s evidence to es- 
tablish its defense, not upon the inadequacy 
of its defense as a matter of law.® 


[Precedent for Hearing Evidence] 


In the Corn Products case, supra, after 
recognizing that the seller had allowed dif- 
ferentials in price in favor of certain cus- 
tomers, this Court examined the evidence 
presented by the seller to show that such 
differentials were justified because made in 
good faith to meet equally low prices of a 
competitor. It then said: 


“Examination of the testimony satifies us, 
as it did the court below, that it was in- 
sufficient to sustain a finding that the lower 
prices allowed to favored customers were 
in fact made to meet competition. Hence 
petitioners failed to sustain the burden of 
showing that the price discriminations 


Seller’s defense (see note 7, supra), and vet the 
Commission refuses, as a matter of law, to give 
them consideration. 
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were granted for the purpose of meeting 
competition.” (Emphasis added.) 324 
WS cake 


In the Staley case, supra, most of the 
Court’s opinion is devoted to the considera- 
tion of the evidence introduced in support 
of the seller’s defense under §2 (b). The 
discussion proceeds upon the assumption, 
applicable here, that if a competitor’s “lower 
price” is a lawful individual price offered to 
any of the seller’s customers, then the seller 
is protected, under §2 (b), in making a 
counteroffer provided the seller proves that 
its counteroffer is made to meet in good 
faith its competitor’s equally low price. On 
the record in the Staley case, a majority of 
the Court of Appeals, in fact, declined to ac- 
cept the findings of the Commission and 
decided in favor of the accused seller.” This 
Court, on review, reversed that judgment but 
emphatically recognized the availability of 
the seller’s defense under §2 (b) and the 
obligation of the Commission to make find- 
ings upon issues material to that defense. 
It said: 


“Congress has left to the Commission 
the determination of fact in each case 
whether the person, charged with making 
discriminatory prices, acted in good faith 
to meet a competitor’s equally low prices. 
The determination of this fact from the 
evidence is for the Commission. See Fed- 
eral Trade Commission v. Pacific States 
Paper Trade Assn., 273 U. S. 52, 63; Fed- 
eral Trade Commission v. Algoma Lumber 
Co., 291 U. S. 67, 73. In the present case, 
the Commission’s finding that respondents’ 
price discriminations were not made to 
meet a ‘lower’ price and consequently 
were not in good faith, is amply sup- 
ported by the record, and we think the 
Court of Appeals erred in setting aside 


12In the Corn Products case. the same point 
of view was expressed by the Court of Appeals 
below: ‘‘We think the evidence is insufficient 
to sustain this affirmative defence.”’ 144 F. 2d 
211, 217 (C. A. 7th Cir.). The Court of Appeals 
also indicated that, to sustain this defense, it 
must appear not only that the competitor’s 
lower price was met in good faith but that 
such price was lawful. 

11 The Staley case was twice before the Court 
of Appeals for the Seventh Circuit. In 1943 the 
case was remanded by that court to the Com- 
mission for findings as to wherein the discrimi- 
nations occurred and how they substantially 
lessened competition and promoted monopoly 
and also ‘‘for consideration of the defense 
{under § 2 (b)] urged by the petitioners, and 
for findings in relation thereto.”’ 135 F. 2d 453, 
456. In 1944, a majority of the court decided in 
favor of the seller. 144 F. 2d 221. One judge 
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this portion of the Commission’s order to 
cease and desist. 


“In appraising the evidence, the Com- 
mission recognized that the statute does 
not place an impossible burden upon sell- 
ers, but it emphasized the good faith re- 
quirement of the statute, which places the 
burden of proving good faith on the seller, 
who has made the discriminatory prices. . . . 

“. . We agree with the Commission 
that the statute at least requires the seller, 
who has knowingly discriminated in price, 
to show the existence of facts which would 
lead a reasonable and prudent person to 
believe that the granting of a lower price 
would in fact meet the equally low price 
of a competitor. Nor was the Commission 
wrong in holding that respondents failed 
to meet this burden.” 324 U. S. at 758, 
759-760. 


See also, Federal Trade Comm’n v. Cement 
Institute, 333 U.S. 683, 721-726; Federal Trade 
Comnvn v. Morton Salt Co., 334 VU. S. 37, 43; 
and United States v. United States Gypsum 
Co., 340 U. S. 76, 92. All that petitioner asks 
in the instant case is that its evidence be 
considered and that findings be made by 
the Commission as to the sufficiency of that 
evidence to support petitioner’s defense un- 


der §2 (b). 


[Considered Widely as Complete Defense] 


In addition, there has been widespread 
understanding that, under the Robinson- 
Patman Act, it is a complete defense to a 
charge of price discrimination for the selier 
to show that its price differential has been 
made in good faith to meet a lawful and 
equally low price of a competitor. This under- 
standing is reflected in actions and statements 
of members and counsel of the Federal Trade 


held that the complaint was insufficient under 
§ 2 (a) and that, therefore, he need not reach 
the seller’s defense under § 2 (b). He expressly 
stated, however, that he did not take issue with 
the basis for the conclusion that the seller’s 
price was made in good faith to meet an equally 
low price of a competitor. Jd., at 227-231. His 
colleague held squarely that the seller’s defense 
of meeting competition in good faith under § 2 
(b) had been established. Jd., at 221-225. The 
third judge found against the seller both under 
§ 2 (a) and (b). Id., at 225-227. The important 
point for us is that the Court of Appeals, as well 
as this Court, unanimously recognized in that 
case the materiality of the seller’s evidence in 
support of its defense under § 2 (b), even though 
the ‘‘discriminations ‘have resulted, and do 


result, in substantial injury to competition 
among purchasers. oapdd.g ¥at$222, 
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Commnission.” Representatives of the De- 
partment of Justice have testified to the 
effectiveness and value of the defense under 
the Robinson-Patman Act.” We see no rea- 
son to depart now from that interpretation.” 


The heart of our national economic policy 
long has been faith in the value of competi- 
tion. In the Sherman and Clayton Acts, as 
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well as iv the Robinson-Patman Act, “Con- 
gress was dealing with competition, which 
it sought to protect, and monopoly, which 
it. sought to prevent.” Staley Mfg. Co. v. 
Federal Trade Commn, 135 F. 2d 453, 455. 
We need not now reconcile, in its entirety, 
the economic theory which underlies the 
Robinson-Patman Act with that of the 


In cease and desist orders, issued both before 
and after the order in the instant case, the Com- 
mission has inserted saving clauses which recog- 
nize the propriety of a seller making a price 
reduction in good faith to meet an equally low 
price of a competitor, even though the seller’s 
discrimination may have the effect of injuring 
competition at a lower level. See Jn re Ferro- 
Enamel Corp., 42 F. T. C. 36; In re Anheuser- 
Busch, Inc, SY FY 1. Cl 986-9 in ve Bausch & 
Lomo Optical Co.; 28) °F. STG 186: 

See also, the statement filed by Walter B. 

Wooden, Assistant Chief Counsel, and by Hugh 
E. White, Examiner for the Commission, with 
the Temporary National Economic Committee 
in 1941: 
“The amended Act now safeguards the right 
of a seller to discriminate in price in good faith 
to meet an equally low price of a competitor, 
but he has the burden of proof on that question. 
This right is guaranteed by statute and could 
not be curtailed by any mandate or order of 
the Commission. The right of self de- 
fense against competitive price attacks is as 
vital in a competitive economy as the right of 
self defense against personal attack.’’ The Bas- 
ing Point Problem 139 (TNEC Monograph 42, 
1941). 


In regard to the Commission's position on 
§2 (b), urged in the instant case, Allen C. 
Phelps, Assistant Chief Trial Counsel and Chief 
of the Export Trade Division of the Commis- 
sion, testified before the Subcommittee on Trade 
Policies of the Senate Committee on Interstate 
and Foreign Commerce in June, 1949, that 
“This position, if upheld in the courts, in my 
judgment will effectively and completely erase 
section 2 (b) from the Robinson-Patman <Act.’’ 
Hearings before a Subcommittee of the Senate 
Committee on Interstate and Foreign Commerce 
on S. 236, 81st Cong., 1st Sess. 66. See also, 
Pp. 274-275. 


13 Herbert A. Bergson, then Assistant Attor- 
ney General, testifying for the Department, 
January 25, 1949, said: ‘‘The section [2(b)] 
presently permits sellers to justify otherwise 
forbidden price discriminations on the ground 
that the lower prices te one set of buyers were 
made in good faith to meet the equally low 
Prices of a competitor.’’ Hearings before a 
Subcommittee of the Senate Committee on In- 
terstate and Foreign Commerce on S. 236, 81st 
Cong., 1st Sess. 77. See also, report on S. 236 
by Peyton Ford, Assistant to the Attorney 
General, to the Senate Committee on Inter- 
state and Foreign Commerce. Id., at 320. 
Mr. Bergson added the following in June, 1949: 
“While we recognize the competitive problem 
which arises when one purchaser obtains ad- 
vantages denied to other purchasers, we do 
not believe the solution to this problem lies 
in denying to sellers the opportunity to make 
sales in good faith competition with other 
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sellers.’’ Hearings before Subcommittee No. 1 
of the House Committee on the Judiciary on 
S. 1008, 81st Cong., 1st Sess. 12. 

14 Attention has been directed again to the 
legislative history of the proviso. This was 
considered in the Corn Products and Staley 
eases. See especially, 324 U. S. at 752-753. We 
find that the legislative history, at best, is 
inconclusive. It indicates that it was the pur- 
pose of Congress to limit, but not to abolish, 
the essence of the defense recognized as abso- 
lute in § 2 of the original Clayton Act, 38 Stat. 
730, where a seller’s reduction in price had 
been made ‘‘in good faith to meet competition. 
. . .’ For example, the legislative history 
recognizes that the Robinson-Patman Act limits 
that defense to price differentials that do not 
undercut the competitor’s price, and the amend- 
ments fail to protect differentials between prices 
in different communities where those prices are 
not actually competitive. There is also a sug- 
gestion in the debates, as well as in the remarks 
of this Court in the Staley case, supra, that a 
competitor’s lower price, which may be met by 
a seller under the protection of §2 (b), must 
be a lawful price. And see, S. Res. 224, 70th 
Cong., 1st Sess., directing the Federal Trade 
Commission to investigate and report to it on 
chain-store operators and F. T. C. Final Report 
on the Chain-Store Investigation, S. Doc. No. 4, 
74th Cong., 1st Sess. 

In the report of the Judiciary Committee of 
the House of Representatives, which drafted the 
clause which became §2 (b), there appears 
the following explanation of it: 

“This proviso represents a contraction of an 
exemption now contained in section 2 of the 
Clayton Act which permits discriminations with- 
out limit where made in good faith to meet 
competition. It should be noted that while the 
seller is permitted to meet local competition, it 
does not permit him to cut local prices until 
his competitor has first offered lower prices, 
and then he can go no further than to meet 
those prices. If he goes further, he must do so 
likewise with all his other customers, or make 
himself liable to all of the penalties of the 
act, including treble damages. In other words, 
the proviso permits the seller to meet the price 
actually previously offered by a local com- 
petitor. It permits him to go no further.’”’ 
H. R. Rep. No. 2287, 74th Cong., 2d Sess. 16. 

gaee also, 80 Cong. Rec. 6426, 6431-6436, 8229, 
8235. 

Somewhat changing this emphasis, there was 
a statement made by the managers on the part 
of the House of Representatives, accompanying 
the conference report, which said that the new 
clause was a ‘‘provision relating to the question 
of meeting competition, intended to operate 
only as a rule of evidence in a proceeding 
before the Federal Trade Commission. . . .” 
H. R. Rep. No. 2951, 74th Cong., 2d Sess. 7. 
The Chairman of the House Conferees also re- 
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Sherman and Clayton Acts.™ It is enough 
to say that Congress did not seek by the 
Robinson-Patman Act either to abolish com- 
petition or so radically to curtail it that a 
seller would have no substantial right of 
self-defense against a price raid by a com- 
petitor. For example, if a large customer 
requests his seller to meet a temptingly 
lower price offered to him hy one of his 
seller’s competitors, the seller may well find 
it essential, as a matter of business survival, 
to meet that price rather than to lose the 
customer. It might be that this customer is 
the seller’s only available market for the 
major portion of the seller’s product, and 
that the loss of this customer would result 
in forcing a much higher unit cost and higher 
sales price upon the seller’s other customers. 
There is nothing to show a congressional 
purpose, in such a situation, to compel the 
seller to choose only between ruinously 
cutting its prices to all its customers to 
match the price offered to one, or refusing 
to meet the competition and then ruinously 
raising its prices to its remaining customers 
to cover increased unit costs. There is, on 
the other hand, plain language and estab- 
lished practice which permits a seller, through 
§ 2 (b), to retain a customer by realistically 
meeting in good faith the price offered to 
that customer, without necessarily changing 
the seller’s price to its other customers. 


[Advantage of Favored Retailer Immaterial] 


In a case where a seller sustains the bur- 
den of proof placed upon it to establish its 
defense under §2 (b), we find no reason 
to destroy that defense indirectly, merely 
because it also appears that the beneficiaries 
of the seller’s price reductions may derive a 
competitive advantage from them or may, 
in a natural course of events, reduce their 
own resale prices to their customers. It 
must have been obvious to Congress that 
any price reduction to any dealer may al- 
ways affect competition at that dealer’s level 
as well as at the dealer’s resale level, 
whether or not the reduction to the dealer 
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is discriminatory. Likewise, it must have 
been obvious to Congress that any price 
reductions initiated by a seller's competitor 
would, if not met by the seller, affect com- 
petition at the beneficiary’s level or among 
the beneficiary’s customers just as much as 
if those reductions had been met by the 
seller. The proviso in § 2 (b), as interpreted 
by the Commission, would not be available 
when there was or might be an injury to 
competition at a resale level. So interpreted, 
the proviso would have such little, if any, 
applicability as to be practically meaning- 
less. We may, therefore, conclude that 
Congress meant to permit the natural conse- 
quences to follow the seller’s action in meet- 
ing in good faith a lawful and equally low 
price of its competitor. 


[FTC Argues for “Balance” Test] 


In its argument here, the Commission 
suggests that there may be some situations 
in which it might recognize the proviso in 
§ 2 (b) as a complete defense, even though 
the seller's differential in price did injure 
competition. In support of this, the Com- 
mission indicates that in each case it must 
weigh the potentially injurious effect of a 
seller’s price reduction upon competition at 
all lower levels against its beneficial effect 
in permitting the seller to meet competition 
at its own level. In the absence of more 
explicit requirements and more _ specific 
standards of comparison than we have here, 
it is difficult to see how an injury to com- 
petition at a level below that of the seller 
can thus be balanced fairly against a justifi- 
cation for meeting the competition at the 
seller’s level. We hesitate to accept § 2 (b) 
as establishing such a dubious defense. On 
the other hand, the proviso is readily under- 
standable as simply continuing in effect a 
defense which is equally absolute, but more 
limited in scope than that which existed 
under §2 of the original Clayton Act. 


[Findings Required of Commission] 
The judgment of the Court of Appeals, 
accordingly, is reversed and the case is re- 


ceived permission to print in the Record an 
explanation of the proviso. 80 Cong. Rec. 9418. 
This explanation emphasizes the same interpre- 
tation as that put on the proviso in the Staley 
ease to the effect that the lower price which 
lawfully may be met by a seller must be a 
lawful price. That statement, however, neither 
justifies disregarding the proviso nor failing 
to make findings of fact where evidence is 
offered that the prices met by the seller are 
lawful prices and that the meeting of them is 
in good faith. 


Trade Regulation Reports 


13JTt has been suggested that, in theory, the 
Robinson-Patman Act as a whole is inconsistent 
with the Sherman and Clayton Acts. See Adel- 
man, ‘‘Effective Competition and the Antitrust 
Laws,”’ 61 Harv. L. Rev. 1289, 1527-1350; Burns, 
“The Anti-Trust Laws and the Regulation of 
Price Competition,’’ 4 Law & Contemp. Prob. 
301; Learned & Isaacs, ‘‘The Robinson-Patman 
Law: Some Assumptions and Expectations,’’ 
15 Harv. Bus. Rev. 137; McAllister, ‘‘Price 
Control by Law in the United States: A Sur- 

vey,’’ 4 Law & Contemp. Prob. 273. 
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manded to that court with instructions to 
remand it to the Federal Trade Commis- 
sion to make findings in conformity with 
this opinion. 
It ts so ordered. 
Mr. Justice Minton took no part in the 
consideration or decision of this case. 


[Dissent] 


Mr. Justice REED, dissenting. 


The Federal Trade Commission investi- 
gated practices of the Standard Oil Com- 
pany of Indiana in selling its gasoline in 
the Detroit area at different prices to com- 
peting local distributors, in alleged violation 
of the Robinson-Patman (anti-price dis- 
crimination) Act. Standard’s defense is not 
a denial of that discriminatory practice but 
a complete justification, said to be allowed 
by the Robinson-Patman Act, on the ground 
of trade necessity in order to meet an 
equally low price in Detroit of other gaso- 
line refiners. On concluding the practice 
violated federal prohibitions against dis- 
criminatory sale prices, the Commission en- 
tered a cease and desist order against 
Standard’s sale system. The order was en- 
forced by the Court of Appeals after a 
minor modification. 43 F. T. C. 56; 173 
F. 2d 210. 


[Need for Flexibility in Interpretation] 


The need to allow sellers to meet com- 
petition in price from other sellers while 
protecting the competitors of the buyers 
against the buyers’ advantages gained from 
the price discrimination was a major cause 
of the enactment of the 1936 Robinson- 
Patman Act. The Clayton Act of 1914 had 
failed to solve the problem. The impossi- 
bility of drafting fixed words of a statute 
so as to allow sufficient flexibility to meet 
the myriad situations of national commerce, 
we think led Congress in the Robinson- 
Patman Act to put authority in the Federal 
Trade Commission to determine when a 
seller’s discriminatory sales price violated 
the prohibitions of the anti-monopoly statute, 
§2 (a), 49 Stat. 1526, and when it was 
justified by a competitor’s legal price.’ The 


1The difficulties of any other approach are 
illustrated by the attempt of Congress to clarify 
the Robinson-Patman Act. See President’s veto 
message on S. 1008, 96 Cong. Rec. 8721, and 
conference reports, House of Reps., 81st Cong., 
1st Sess., No. 1422, October 13, 1949, and 2d 
Sess., No. 1730, March 3, 1950. 
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disadvantage to business of this choice was 
that the seller could not be positive before 
the Commission acted as to precisely how 
far he might go in price discrimination to 
meet and beat his competition. The Com- 
mission acted on its interpretation of the 
Act. Believing it important to support the 
purpose of Congress and the Commission’s 
interpretation of the Act, with which we 
agree, we state our reasons. 


The Court first condemns the Commis- 
sion’s position that meeting in good faith 
a competitor’s price merely rebuts the prima 
facie establishment of discrimination based 
on forbidden differences in sales price, so 
as to require an affirmative finding by the 
Commission that nevertheless there may be 
enjoinable injury under the Robinson-Pat- 
man Act to the favored buyer’s competi- 
tors. The Court then decides that good 
faith in meeting competition was an absolute 
defense for price discrimination, saying: 


“On the other hand, the proviso is 
readily understandable as simply contin- 
uing in effect an equally absolute, but 
more limited, defense than that which 
existed under §2 of the original Clayton 
Act.” 


[Majority View Negates Legislative Intent] 


Such a conclusion seems erroneous. What 
follows in this dissent demonstrates, we 
think, that Congress intended so to amend 
the Clayton Act that the avenue of escape 
given price discriminators by its meeting 
competition clause should be narrowed. 
The Court’s interpretation leaves what the 
seller can do almost as wide open as before. 
See p. 12 et seq., infra. It seems clear to us 
that the interpretation put upon the clause 
of the Robinson-Patman Act by the Court 
means that no real change has been brought 
about by the amendment. 


[Equal Access to Goods as Policy of Law] 


The public policy of the United States 
fosters the free-enterprise system of unfet- 
tered competition among producers and dis- 
tributors of goods as the accepted method 
to put those goods into the hands of all 
consumers at the least expense. There 


* Hearings before Subcommittee No. 1 of the 
House Committee on the Judiciary on S. 1008, 
8lst Cong., 1st Sess., June 8 and 14, 1949, p. 61. 

3 Associated Press v. United States, 326 U. S. 
1. 13; United States v. Line Material Co., 333 
USS3287,7 309) 
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are, however, statutory exceptions to such 
unlimited competition.t Nondiscriminatory 
pricing tends to weaken competition in that 
a seller, while otherwise maintaining his 
prices, cannot meet this antagonist’s price 
to get a single order or customer. But 
Congress obviously concluded that the 
greater advantage would accrue by foster- 
ing equal access to supplies by competing 
merchants or other purchasers in the course 
of business.® 


The first enactment to put limits on dis- 
criminatory selling prices was the Clayton 
Act in 1914, 38 Stat. 730, §2. Section 11 
enabled the Commission to use its investi- 
gatory and regulatory authority to handle 
price discrimination. Section 2 provided for 
the maintenance of competition by protect- 
ing the ability of business rivals to obtain 
commodities on equal terms. The Robin- 
son-Patman Act moved further toward this 
objective. In the margin appear the appli- 
cable words of the Clayton Act followed 
by those of the Robinson-Patman Act. 
Phrased summarily for this case, it may be 
said that the italicized words in the Clayton 
Act were the source of the difficulties in 
enforcement that Congress undertook to 
avoid by the italicized words of the Robin- 
son-Patman Act.® 

It will be noted that unless the effect is 
given the Robinson-Patman amendment con- 
tended for by the Federal Trade Commis- 
sion, there is little done to overcome the 
difficulties arising from the meeting com- 
petition clause of the Clayton Act. For- 
merly “discrimination in price in the same 


4H. g., Interstate Commerce Act, § 5, 49 U.S. 
C. §5: Communications Act of 1934, § 221, 47 
U. S. C. § 221; Miller-Tydings Act, 15 U. S. C. 
§ 1. And see Mason, ‘‘The Current Status of the 
Monopoly Problem in the United States,’ 62 
Harv. L. Rev. 1265. 

6 For a discussion of the merits of the legisla- 
tion, see Adelman, ‘‘Effective Competition and 
the Anti-Trust Laws,’ 61 Harv. L. Rev. 1289. 

6 Clayton Act: 

“See, 2. That it shall be unlawful for any 
person engaged in commerce to dis- 
criminate in price between different purchasers 
of commodities, where the effect of such 
discrimination may be to substantially lessen 
competition, or tend to create a monopoly in any 
line of commerce: Provided, That nothing herein 
contained shall prevent discrimination in 
price in the same or different communities made 
in good faith to meet competition: 522 

Robinson-Patman Act: 

“Sec, 2. (a) That it shall be unlawful for any 
person engaged in commerce, . to discrimi- 
nate in price between different purchasers of 
commodities where the effect of such 
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or different communities made in good faith 
to meet competition” was allowed as a com- 
plete defense. Now it is “made in good 
faith to meet an equally low price of a 
competitor.” The Court says: 


“It thus eliminates certain difficulties 
which arose under the original Clayton 
Act. For example, it omits reference to 
discriminations in price ‘in the same or 
different communities > and it thus 
restricts the proviso to price differentials 
occurring in actual competition. It also 
excludes reductions which undercut the 
‘lower price’ of a competitor. None of 
these changes, however, cut into the ac- 
tual core of the defense. That still con- 
sists of the provision that wherever a 
lawful lower price of a competitor 
threatens to deprive a seller of a custo- 
mer, the seller, to retain that customer, 
may in good faith meet that lower price.” 


We see little difference. The seller may 
still, under the Court’s interpretation, dis- 
criminate in sales of goods of like quantity 
and quality between buyers on opposite 
corners, so long as one gets a lower de- 
livered price offer from another seller, no 
matter where located. The “actual core of 
the defense” remains intact. 


I. 


Legislative History. Upon the interpreta- 
tion of the words and purpose of this last 
addition by the Robinson-Patman Act to 
curbs on discrimination in trade, the narrow 
statutory issues in this case turn. Though 
narrow, they are important if trade is to 
have the benefit of careful investigation 


discrimination may be substantially to lessen 
competition or tend to create a monopoly in 
any line of commerce, or to injure, destroy, or 
prevent competition with any person who either 
grants or knowingly receives the benefit of such 
discrimination, or with customers of either of 
thei oe 

“Sec. 2. (b) Upon proof being made, at any 
hearing on a complaint under this section, that 
there has been discrimination in price or serv- 
ices or facilities furnished, the burden of rebut- 
ting the prima-facie case thus made by showing 
justification shall be wpon the person charged 
with a violation of this section, and unless 
justification shall be affirmatively shown, the 
Commission is authorized to issue an order ter- 
minating the discrimination: Provided, however, 
That nothing herein contained shall prevent a 
seller rebutting the prima-facie case thus made 
by showing that his lower price or the furnish- 
ing of services or facilities to any purchaser or 
purchasers was made in good faith to meet an 
equally low price of a competitor, or the services 
or facilities furnished by a competitor.” 
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before regulation, attainable under the Fed- 
eral Trade Commission Act but so difficult 
when attempted by prosecutions in courts 
with the limitations of judicial procedure. 
As an aid to the interpretation of §2 (b), 
we set out applicable parts of its legislative 
history. 


The Clayton Act created a broad excep- 
tion from control for prices made in good 
faith to meet competition. This raised 
problems of which Congress was aware. In 
reporting on a redrafted version of S. 3154, 
the Senate’s companion bill to the House 
bill that became the Robinson-Patman Act, 
the Senate Committee on the Judiciary, 
February 3, 1936, pointed out the weakness 
of §2 of the Clayton Act in permitting 
discrimination to meet competition, and sug- 
gested a harsh remedy, the elimination of its 
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italicized proviso in note 6 supra, without 
the mollifying words of §2 (b) of the 
Robinson-Patman Act.’ In March, the 
House Committee on the Judiciary made its 
report on the bill that became the Act. 
Section 2 (b) was then in substantially its 
present form. The report pointed out the 
draftsmen’s purpose to strengthen the laws 
against price discrimination, directly or in- 
directly through brokerage or other allow- 
ances, services or absorptions of costs.* It 
commented that the subsection that became 
§ 2 (b) let a seller “meet the price actually 
previously offered by a local competitor.” * 
The language used in regard to competition 
in the bills and in the Act seems to have 
been based on a recommendation of the 
Federal Trade Commission.” The Commis- 
sion had been unable to restore the desired 


7S. Rep. No. 1502, 74th Cong., 2d Sess., p. 4: 

“The weakness of present section 2 lies prin- 
cipally in the fact that: (1) It places no limit 
upon differentials permissible on account of 
differences in quantity; and (2) it permits dis- 
criminations to meet competition, and thus 
tends to substitute the remedies of retaliation 
for those of law, with destructive consequences 
to the central object of the bill. Liberty to 
meet competition which can be met only by 
Price cuts at the expense of customers else- 
where, is in its unmasked effect the liberty to 
destroy competition by selling locally below 
cost, a weapon progressively the more destruc- 
tive in the hands of the more powerful, and 
most deadly to the competitor of limited re- 
Sources, whatever his merit and efficiency. 
While the bill as now reported closes these 
dangerous loopholes, it leaves the fields of 
competition free and open to the most efficient, 
and thus in fact protects them the more se- 
curely against inundations of mere power and 
size. 

“Specific phrases of section 2 (a), as now re- 
ported, may be noted as follows: 


“One: ‘* * * where either or any of the 
purchases involved in such discrimination are 
in commerce * * *,’ 

“Section 2 (a) attaches to competitive rela- 
tions between a given seller and his several 
customers, and this clause is designed to extend 
its scope to discriminations between interstate 
and intrastate customers, as well as between 
those purely interstate. Discriminations in 
excess of sound economic differences involve 
generally an element of loss, whether only of 
the necessary minimum of profits or of actual 
costs, that must be recouped from the business 
of customers not granted them. When granted 
by a given seller to his customers in other 
States, and denied to those within the State, 
they involve the use of that interstate com- 
merce to the burden and injury of the latter. 
When granted to those within the State and 
denied to those beyond, they involve con- 
versely a directly resulting burden upon inter- 
state commerce with the latter. Both are 
within the proper and well-recognized power 
of Congress to suppress.”’ 
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8’H. R. Rep. No. 2287, 74th Cong., 2d) Sess., 
p. 3: 

“The purpose of this proposed legislation is 
to restore, so far as possible, equality of 
opportunity in business by strengthening anti- 
trust laws and by protecting trade and com- 
merce against unfair trade practices and 
unlawful price discrimination, and also against 
restraint and monopoly for the better protec- 
tion of consumers, workers, and independent 
producers, manufacturers, merchants, and other 
businessmen. 

“To accomplish its purpose, the bill amends 
and strengthens the Clayton Act by prohibiting 
discriminations in price between purchasers 
where such discriminations cannot be shown 
to be justified by differences in the cost of 
manufacture, sale, or delivery resulting from 
different methods or quantities in which such 
commodities are to such purchasers sold and 
delivered. It also prohibits brokerage allow- 
ances except for services actually rendered, and 
advertising and other service allowances unless 
such allowances or services are made available 
to all purchasers on proportionally equal terms. 
It strikes at the basing-point method of sale, 
which lessens competition and tends to create 
a monopoly.”’ 

den Dan os 

“This proviso represents a contraction of an 
exemption now contained in section 2 of the 
Clayton Act which permits discriminations 
without limit where made in good faith to 
meet competition. It should be noted that 
while the seller is permitted to meet local 
competition, it does not permit him to cut 
local prices until his competitor has first offered 
lower prices, and then he can go no further 
than to meet those prices. If he goes further, 
he must do so likewise with all his other 
customers, or make himself liable to all of the 
penalties of the act, including treble damages. 
In other words, the proviso permits the seller 
to meet the price actually previously offered 
by a local competitor. It permits him to go no 
further.’’ 

#? Final Report on the Chain-Store Investiga- 
tion, S. Doc. No. 4, 74th Cong., 1st Sess., p. 96: 
“A simple solution for the uncertainties and 
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competition under the Clayton Act, and 
Congress evidently sought to open the way 
for effective action.” 

Events in the course of the proposed 
legislation in the Senate and House have 
pertinence. The Senate inserted the original 
ineffective language of the Clayton Act in 
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its exact form in the Senate bill. In the 
same draft it adopted an amendment similar 
to the proviso ultimately enacted. 80 Cong. 
Rec. 6426, 6435. In the House, Representa- 
tive Patman explained his view of the 
dangers in the original proviso.’ It was 
taken out in Conference.“ The Chairman 


difficulties of enforcement would be to prohibit 
unfair and unjust discrimination in price and 
leave it to the enforcement agency, subject to 
review by the courts, to apply that principle 
to particular cases and situations. The sound- 
ness of and extent to which the present provisos 
would constitute valid defenses would thus 
become a judicial and not a legislative matter. 


“The Commission therefore recommends that 
section 2 of the Clayton Act be amended to read 
as follows: 


“Tt shall be unlawful for any person en- 
gaged in commerce, in any transaction in or 
affecting such commerce, either directly or in- 
directly to discriminate unfairly or unjustly in 
price between different purchasers of com- 
modities, which commodities are sold for use, 
consumption, or resale within the United States 
or any Territory thereof or the District of 
Columbia or any insular possession or other 
place under the jurisdiction of the United 
States.’ ”’ 

This report was utilized by the House Com- 
mittee dealing with the proposed Robinson- 
Patman legislation. H. R. Rep. No. 2287, 74th 
Cong., 2d Sess., pp. 3, 7. 


uJd., p. 64: “If the discrimination is ‘on 
account of differences in the grade, quality, or 
quantity of the commodity sold,’ or makes ‘only 
due allowance for difference in the cost of sell- 
ing or transportation,’ or is ‘made in good faith 
to meet competition,’ it is not unlawful, even 
though the effect ‘may be to substantially lessen 
-ompetition or tend to create a monopoly in 
any line of commerce.’ Discriminatory price 
concessions given to prevent the loss of a 
chain store’s business to a competing manufac- 
turer, to prevent it manufacturing its own 
goods, or to prevent it from discouraging in its 
stores the sale of a given manufacturer’s goods, 
May be strongly urged by the manufacturer as 
‘made in good faith to meet competition.’ ’’ 
See p. 90, id. 

Attention was called to this need. H. R. Rep. 
No. 2287, 74th Cong., 2d Sess., p. 7: ‘‘Some 
of the difficulties of enforcement of this section 
as it stands are pointed out in the [Final Re- 
port] of the Federal Trade Commission above 
referred to, at pages 63 and following.’’ 

12 80 Cong. Ree. 8235: 

“Mr. Chairman, I would like to ask a question 
of the gentleman from Texas [Mr. Patman]. 
A great many of the industries in Ohio were 
very much in favor of the proviso in the Senate 
bill, appearing on page 4, and reading as fol- 
lows: 

‘“«*And provided further, That nothing herein 
contained shall prevent discrimination in price 
in the same or different commodities made in 
good faith to meet competition.’ 

“I find that on page 9 of the Patman Dill, 
beginning in line 14, there appear these words: 
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“ “Provided, however, That nothing herein 
contained shall prevent a seller rebutting the 
prima facie case thus made by showing that his 
lower price to any purchaser or purchasers was 
made in good faith to meet an equally low 
price of a competitor.’’ 


“Will the gentleman explain the difference 
between these two proposals? 

“Mr. Patman. If the Senate amendment 
should be adopted it would really destroy the 
bill. It would permit the corporate chains to 
go into a local market, cut the price down so 
low that it would destroy local competitors and 
make up for their losses in other places where 
they had already destroyed their competitors. 
One of the objects of the bill is to get around 
that phrase and prevent the large corporate 
chains from selling below cost in certain locali- 
ties, thus destroying the independent merchants, 
and making it up at other places where their 
competitors have already been destroyed. I hope 
the gentleman will not insist on the Senate 
amendment, because it would be very destruc- 
tive of the bill. The phrase ‘equally low price’ 
means the corporate chain will have the right 
to compete with the local merchants. They may 
meet competition, which is all right, but they 
cannot cut down the price below cost for the 
purpose of destroying the local man. 


“Mr. Cooper of Ohio. What does the gentle- 
man’s proviso mean? 


“Mr. Patman. It means they may meet com- 
petition, but not cut down the price below cost. 
It means an equally low price but not below 
that. It permits competition, but it does not 
permit them to cut the price below cost in order 
to destroy their competitors. I hope the gentle- 
man will not insist on the Senate amendment.” 

But see pp. 15 and 16, infra. 

13H. R. Rep. No. 2951, 74th Cong., 2d Sess., 
pp. 6-7: 

“‘The Senate bill contained a further proviso— 
““*That nothing herein contained shall prevent 
discrimination in price in the same or different 
communities made in good faith to meet com- 
petition.’ 

“This language is found in existing law, and in 
the opinion of the conferees is one of the 
obstacles to enforcement of the present Clayton 
Act. The Senate receded, and the language is 
stricken. A provision relating to the question 
of meeting competition, intended to operate only 
as a rule of evidence in a proceeding before the 
Federal Trade Commission, is included in sub- 
section (b) in the conference text as follows: 

“* ‘Provided, however, That nothing herein con- 
tained shall prevent a seller rebutting the 
prima-facie case thus made by showing that his 
lower price or the furnishing of services or 
facilities to any purchaser or purchasers was 
made in good faith to meet an equally low 
price of a competitor, or the services or facilities 
furnished by a competitor.’ ”’ 
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of the House managers, Mr. Utterback, 
before the Conference Report was agreed to 
by the House, received permission to print 
an explanation of his understanding of the 
proviso. He explained that the proviso 
“does not set up the meeting of competition 
as an absolute bar to a charge of discrimi- 
nation under the bill. It merely permits it 
to be shown in evidence. It leaves it 
a question of fact to be determined in each 
case, whether the competition to be met 
was such as to justify the discrimination 
given, .’ The pertinent parts of the 
statement appear in the margin.” 


JM 


Statutory Interpretation. This résumé of 
the origin and purpose of the original § 2 
of the Clayton Act and the amendments of 
the Robinson-Patman Act give a basis for 
determining the effect of this section in a 
hearing before the Commission where the 
charge, as here, that a seller during the 
same period of time has sold the same com- 
modities to various purchasers at different 
prices, is admitted and the defense, the 
elements of which are likewise admitted, is 
that the discrimination was made in good 
faith to meet an equally low price of a 
competitor. Does meeting in good faith 
a competitor’s price constitute a complete 
defense under the proviso to §2 (b)? Or 
does the fact of good faith reduction in 
price to a purchaser to meet a competitor’s 
price merely rebut the prima facie estab- 
lishment of discrimination, arising under 
the statute from proof of forbidden differ- 
ences in price,” so as to require under §2 
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14 80 Cong. Rec 9418: 

“In connection with the above rule as to 
burden of proof, it is also provided that a seller 
may show that his lower price was made in 
good faith to meet an equally low price of a 
competitor, or that his furnishing of services 
or facilities was made in good faith to meet 
those furnished by a competitor. It is to be 
noted, however, that this does not set up the 
meeting of competi*ion as an absolute bar to a 
charge of discrimination under the bill. It 
merely permits it to be shown in evidence. This 
provision is entirely procedural. It does not 
determine substantive rights, liabilities, and 
duties. They are fixed in the other provisions 
of the bill, It leaves it a question of fact to 
be determined in each case. whether the com- 
petition to be met was such as to justify the 
discrimination given, as one lying within the 
limitations laid down by the bill, and whether 
the way in which the competition was met lies 
within the latitude allowed by those limitations. 

“This procedural provision cannot be con- 
strued as a carte blanche exemption to violate 
the bill so long as a competitor can be shown 
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(a) affirmative finding by the Commission 
that there may be injury to competition? 
Petitioner asserts that good faith meeting 
of a competitor’s price is a complete de- 
fense. The Commission and the Court of 
Appeals take the opposite position, with 
which we concur. 


[Meaning of Statutory History] 


This is our reason. The statutory de- 
velopment and the information before Con- 
gress concerning the need for strengthening 
the competitive price provision of the Clay- 
ton Act, make clear that the evil dealt with 
by the proviso of §2 (b) was the easy avoid- 
ance of the prohibition against price- 
discrimination. The control of that evil 
was an important objective of the Robinson- 
Patman Act. The debates, the Commis- 
sion’s report and recommendation and 
statutory changes show this. The Conference 
Report and the explanation by one of the 
managers, Mr. Utterback, are quite defini- 
tive upon the point. Because of experience 
under the Clayton Act, Congress refused 
to continue its competitive price proviso. 
Yet adoption of petitioner’s position would 
permit a seller of nationally distributed 
goods to discriminate in favor of large chain 
retailers, for the seller could give to the 
large retailer a price lower than that charged 
to small retailers, and could then completely 
justify its discrimination by showing that 
the large retailer had first obtained the same 
low price from a local low-cost producer 
of competitive goods. This is the very type 
of competition that Congress sought to 
remedy. To permit this would not seem 


to have violated it first, nor so long as that 
competition cannot be met without the use of 
oppressive discriminations in violation of the 
obvious intent of the bill. 


“If this proviso were construed to permit the 
showing of a competing offer as an absolute bar 
to liability for discrimination, then it would 
nullify the act entirely at the very inception 
of its enforcement, for in nearly every case 
mass buyers receive similar discriminations from 
competing sellers of the same product. One 
violation of law cannot be permitted to justify 
another. As in any case of self-defense, while 
the attack against which the defense is claimed 
may be shown in evidence, its competency as 
a bar depends also upon whether it was a 
legal or illegal attack. A discrimination in viola- 
tion of this bill is in practical effect a commer- 
cial bribe to lure the business of the favored 
customer away from the competitor, and if one 
bribe were permitted to justify another the bill 
would be futile to achieve its plainly intended 
purposes.”’ 
18 See n. 6, supra. 
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consonant with the other provisions of the 
Robinson-Patman Act, strengthening regu- 
latory powers of the Commission in “quan- 
tity” sales, special allowances and changing 
economic conditions. 


[Separation of Defenses Under Two Headings] 


The structure and wording of the Robin- 
son-Patman Amendment to the Clayton Act 
also conduce to our conclusion. In the 
original Clayton Act, §2 was not divided 
into subsections. In that statute, § 2 stated 
the body of the substantive offense, and then 
listed, in a series of provisos, various circum- 
stances under which discriminations in price 
were permissible. Thus the statute provided 
that discriminations were not illegal if made 
on account of differences in the grade of the 
commodity sold, or differences in selling or 
transportation costs. Listed among these 
absolute justifications of the Clayton Act 
appeared the provision that “nothing herein 
contained shall prevent discrimination in 
price... made in good faith to meet competi- 
tion.” The Robinson-Patman Act, however, 
made two changes in respect of the “meeting 
competition” provision, one as to its loca- 
tion, the other in the phrasing. Unlike the 
original statute, § 2 of the Robinson-Patman 
Act is divided into two subsections. The 
first, §2 (a), retained the statement of sub- 
stantive offense and the series of provisos 
treated by the Commission as affording full 
justifications for price discriminations; 
§ 2 (b) was created to deal with procedural 
problems in Federal Trade Commission pro- 
ceedings, specifically to treat the question of 
burden of proof. In the process of this divi- 
sion, the “meeting competition” provision 
was separated from the other provisos, set 
off from the substantive provisions of § 2 (a), 
and relegated to the position of a proviso to 
the procedural subsection, § 2 (b). Unless it 
is believed that this change of position was 
fortuitous, it can be inferred that Congress 
meant to curtail the defense of meeting 
competition when it banished this proviso 
from the substantive division to the pro- 
cedural. In the same way, the language 
changes made by §2 (b) of the Robinson- 
Patman Act reflect an intent to diminish the 
effectiveness of the sweeping defense offered 
by the Clayton Act’s “meeting of competi- 
tion” proviso. The original provisos in the 
Clayton Act, and the provisos now appear- 
ing in §2 (a), are worded to make it clear 
that nothing shall prevent certain price prac- 
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tices, such as “price differentials ... [mak- 
ing]... due allowance for differences in the 


” 


cost of manufacture... ,” or “price changes 

. in response to changing conditions affect- 
ing the market for... the goods concerned 
F .’ But in contrast to these provisions, 
the proviso to §2 (b) does not provide that 
nothing “shall prevent” a certain price prac- 
tice; it provides only that “nothing shall pre- 
venteamscller rebutting salal see Dina 
facie case by showing” a certain price prac- 
tice—meeting a competitive price. The 
language thus shifts the focus of the proviso 
from a matter of substantive defense to a 
matter of proof. Consistent wtih each other, 
these modifications made by the Robinson- 
Patman Act are also consistent with the 
intent of Congress expressed in the legis- 
lative history. 


[Different View of Precedents] 


The Court suggests that former Federal 
Trade Commission cases decided here have 
treated the meeting-competition clause of 
the Robinson-Patman Act as being an abso- 
lute defense, not merely a rebuttal of the 
discrimination charge requiring further find- 
ing by the Commission. Reference is made 
to Corn Products Refining Co. v. Federal 
Trade Comm’n, 324 U. S. 726, and Federal 
Trade Comm'n v. Staley Mfg. Co., 324 U. S. 
746. In the Corn Products case, dealing with 
a basing point scheme for delivered prices, 
this Court merely said at p. 741: 


“The only evidence said to rebut the 
prima facie case made by proof of the 
price discriminations was given by wit- 
nesses who had no personal knowledge of 
the transactions, and was limited to state- 
ments of each witness’s assumption or 
conclusion that the price discriminations 
were justified by competition.” 


And then went on to use the language 
quoted at p. 11 [64,194] of the Court’s opin- 
ion. There was no occasion to consider the 
effect of a successful rebuttal. As authority 
for its statement, we there cited the Staley 
case at 324 U. S. 746. 


That citation included these words at pp. 
752-753: 


“Prior to the Robinson-Patman amend- 
ments, §2 of the Clayton Act provided 
that nothing contained in it ‘shall prevent’ 
discriminations in price ‘made in good 
faith to meet competition.’ The change in 
language of this exception was for the 
purpose of making the defense a matter of 
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evidence in each case, raising a question of 
fact as to whether the competition justi- 
fied the discrimination. See the Confer- 
ence Report, H. Rep. No. 2951, 74th Cong., 
2d Sess., pp. 6-7; see also the statement 
of Representative Utterback, the Chair- 
man of the House Conference Committee, 
80 Cong. Rec. 9418.” 


After that statement, which it should be 
noted relies upon Mr. Utterback’s interpreta- 
tion quoted at note 14 of this opinion, the 
Court in the Staley case goes on to say that 
there was no evidence to show that Staley 
adopted a lower price to meet an equally low 
price of a competitor. Again there was no 
occasion for this Court to meet the present 
issue. We think our citation in Staley, quoted 
above, shows the then position of this 
Count 


There are arguments available to support 
the contrary position. No definite statement 
appears in the committee reports that “meet- 
ing competition” is henceforth to be only a 
rebuttal of a prima facie case and not a full 
justification for discrimination in price. The 
proviso of §2 (b) can be read as having the 
same substantive effect as the provisos of 
§2 (a). The earlier provisos are treated by 
the Commission as complete defenses. Per- 
haps there is an implication favorable to the 
petitioner’s position in Representative Pat- 
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man’s omission to state the Federal Trade 
Commission interpretation on the floor. See 
n. 12, supra. 


[Favor Interpretation as Mere Rebuttal] 


The underlying congressional purpose to 
curtail methods of avoiding limitations on 
price discriminations, however, considered 
with the more specific matters discussed 
herein, satisfies us that we should adopt the 
conclusion of the Commission and the Court 
of Appeals.” We believe that good faith 
meeting of a competitor’s price only rebuts 
the prima facie case of violation established 
by showing the price discrimination. Whether 
the proven price discrimination is of a char- 
acter that violates §2 (a) then becomes a 
matter for the determination of the Commis- 
sion on a showing that there may be injury 
to competition. 


III. 


Conclusion. In view of the Court’s ruling, 
we will not enlarge this dissent by discussing 
other problems raised by the case. We have 
said enough to show that we would affirm 
the decree below in principle, even though 
we should conclude some amendment might 
be required in the wording of the order. 


THE CHIEF Justice and Mr. Justice BLAcK 
join in this dissent. 


*%*The Court’s opinion in this case refers, 
pp. 11 and 12 [64,195], notes 10 and 11, to the 
opinions of the Court of Appeals for the Seventh 
Circuit in Staley and Corn Products, 144 F. 2a 
211 and 221. But that court reversed its posi- 
tion in the opinion below, 173 F. 2d 210, 216. 
It is fair to assume that reversal was because of 
our opinions in Corn Products and Staley. 

Tt is hardly necessary to note that the 
wisdom of the enactment is not for the Com- 
mission nor the courts in enforcing the Act. 
The Commission recently has advised Congress 
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that while ‘‘on balance it would be preferable 
to make the good faith meeting of competition 
a complete defense,’’ it ‘‘does not strongly urge 
either view upon the Congress.” Hearings 
before Subcommittee No. 1 of the House Com- 
mittee on the Judiciary on S. 1008, 81st Cong., 
1st Sess., June 8 and 14, 1949, p. 61. Compare 
Standard Oil Co. v. United States, 337 U. S. 293, 
311. This statement confirmed the Commis- 
sion’s position taken in this case. There were 
Other officials of the Commission who have 
taken the view adopted by the Court. 
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[] 62,747] PB. Lorillard Co. v. Federal Trade Commission. 


In the United States Court of Appeals for the Fourth Circuit. No, 6140. Decided 
December 29, 1950. 


On petition for review of an order of the Federal Trade Commission. 


Federal Trade Commission Act 


Procedural Question—Rescinding of Order To Cease and Desist—Public Interest.— 
The Commission, after approving a fact stipulation, has the power to rescind its order to 
cease and desist against a tobacco company, upon the discovery that facts relating to the 
nicotine, tar and resin content of respondent’s cigarettes as compared with other leading 
brands of cigarettes, which were regarded as highly important, had not been stipulated. In 
addition, the case can be opened for the taking of additional testimony. The Commission is 
charged with the protection of the public interest, and it is unthinkable that the public 
interest should suffer as a result of inadvertence or a mistake on the part of the Commission 
or its counsel where this can be avoided. 


See Federal Trade Commission Act annotations, Vol. 2, J 6125.289, 6125.406. 


Misleading Advertising—Expert Testimony—Sufficiency of Commission’s Findings.— 
The representation that respondent’s cigarettes or the smoke therefrom contains less 
nicotine or less tars and resins, or is less irritating to the throat than the cigarettes or the 
smoke therefrom of any of the six other leading brands of cigarettes was found to be faise and 
misleading. Laboratory tests introduced in evidence show that the difference in content of 
nicotine, tars and resins of the different leading brands of cigarettes is insignificant in 
amount; and there is abundant testimony of medical experts that such difference in the nico- 
tine, tars and resin content of cigarettes is not constant between different brands, but varies 
from place to place and time to time, and that it is a practical impossibility for the manufac- 
turer of cigarettes to determine or to remove or substantially reduce such content, or to 
maintain constancy of such content in the finished cigarette. 


See the Federal Trade Commission Act annotations, Vol. 2, J 6125.420, 6475.75, 6620.114. 


Validity of Commission’s Order—Broad Scope of Order—Remedial Provision.—The 
Commission did not exceed its power in making its cease and desist order broad enough not 
only to forbid false and misleading advertising of respondent’s leading brands of cigarettes 
but also any minor brands of cigarettes manufactured by respondent composed of substanti- 
ally the same blend of tobaccos. Orders of the Commission have relation to the future, not 
to the past. The order should not be so limited in scope that a company can evade it by 
merely changing the name of its products. If advertising of the sort prohibited should 
become truthful because of change in the character of the cigarettes to which it has refer- 
ence, a very remote contingency, application can be made to the Commission for a revision 
of the order. 


See the Federal Trade Commission Act annotations, Vol. 2, J 6125.325. 
For petitioner: L. P. McLendon (G. Neil Daniels, F. J. Daniels and T. L. Perkins, 
on brief). 


For respondent: Joseph S. Wright, Assistant General Counsel, Federal Trade Com- 
mission; (W. T. Kelley, General Counsel, James W. Cassedy, Assistant General Counsel; 
John W. Carter, Jr., John R. Phillips, Jr., and A. B. Hobbes, Attorneys, Federal Trade 


Commission, on brief). 
Affirming a Federal Trade Commission cease and desist order in Dkt. 4922. 
Before ParKeEr, SoPER, and Dostr, Circuit Judges. 
[Nature of Action] lard Company cease and desist from making 
PARKER, Circuit Judge: This is a petition certain representations found to be false in the 


to set aside an order of the Federal Trade advertising of its tobacco products. The Com- 
Commission which directed that the P. Loril- mission has filed answer asking that its order 
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be enforced. The company was ordered to 
cease and desist ‘from representing by any 
means directly or indirectly: 


“(1) That Beech-Nut cigarettes, or any 
other cigarette composed of substantially 
the same blend of tobaccos, or the smoke 
therefrom, will not harm or irritate the 
throat, or will provide any defense against 
throat irritation; or that the extra length of 
Beech-Nut cigarettes, or of any cigarette 
of substantially the same length will filter 
out or eliminate the harmful properties in 
the smoke from such cigarettes or will 
cause the smoke from such cigarettes to be 
cooler than the smoke from cigarettes of 
standard length; provided, however, that 
nothing herein shall be construed to pro- 
hibit the respondent from representing 
that during the time the extra length of 
any such cigarette is being smoked the 
smoke therefrom will contain less irrita- 
ting properties and will be cooler than the 
smoke from standard length cigarettes; 


“(2) That Sensation cigarettes or any 
other cigarette composed of substantially 
the same blend of tobaccos, are made of 
extra-choice imported and domestic to- 
baccos, or are top quality cigarettes, or 
are made from the finest tobacco that can 
be bought; 


“(3) That Old Gold cigarettes or the 
smoke therefrom contains less nicotine, or 
less tars and resins, or is less irritating 
to the throat than the cigarettes or the 
smoke therefrom of any of the six other 
leading brands of cigarettes; or 

“(4) That Friends smoking tobacco, 
or any other smoking tobacco manufac- 
tured in substantially the same manner, is 
rum-cured, or that the process by which 
a rum flavoring is added to such tobacco 
enriches the tobacco or causes the smoke 
therefrom to be any less irritating to the 
throat or any cooler than if such rum fla- 
voring were not added; or that the smoke 
from Friends smoking tobacco, or from 
any other smoking tobacco composed of 
substantially the same blend of tobaccos, 
will not irritate the mouth or throat of a 
smoker, or is cool, or is free from bite, 
burn, or harshness.” 


[Three Questions for Consideration] 


The company does not contend that the 
falsity of the representations referred to in 
paragraphs (1), (2) and (4) of the above order 
was not established by substantial evidence 
but does make that contention with respect 
to its advertising of Old Gold cigarettes re- 
ferred to in paragraph (3). It contends, also, 
that the Commission was without power to 
make the order because of alleged procedu- 
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ral irregularities and that the order exceeds 
the authority and jurisdiction of the Commi- 
sion and is fatally vague and ambiguous in 
its terms. Three questions are presented for 
our consideration: (1) whether the Commis- 
sion was without power to enter the order 
complained of because of the alleged pro- 
cedural irregularities; (2) whether para- 
graph three of the order relating to Old 
Gold cigarettes is supported by substantial 
evidence; and (3) whether the order exceeds 
the power of the Commission or is other- 
wise invalid. 


1. THe PROCEDURAL QUESTIONS. 


The principal procedural question raised by 
the company is whether the Commission, after 
approving a fact stipulation, could rescind its 
order to that effect and direct the taking of 
testimony in the case. The facts are that 
after the proceeding was instituted, counsel 
for the company and the Commission agreed 
upon a stipulation as to the facts with re- 
spect to most of the questions presented but 
provided for the taking of testimony as to 
two of them. The Commission approved the 
stipulation and set the case down for hear- 
ing. It later discovered that facts in the 
case which it regarded as highly important 
had not been stipulated, viz., facts relating 
to the nicotine, tar and resin content of Old 
Gold cigarettes as compared with other 
leading brands of cigarettes. Upon the refu- 
sal of the company to agree to an amend- 
ment of the stipulation so as to cover this 
matter, counsel for the Commission moved 
that it withdraw its approval of the stipula- 
tion. This motion was allowed and the order 
of approval was rescinded and the case was 
reopened for the taking of additional testi- 
mony. The company miade a motion to strike 
this order from the record which the Com- 
mission denied, setting forth at length its 
reasons for the action taken as follows: 


“In approving these stipulations, the 
omission acted under the erroneous im- 
pression, not in any way due to respon- 
dent, that with the exception of the two 
charges mentioned the stipulation covered 
all other material issues raised by the 
complaint. When, however, the matter 
came on for final consideration and the 
preparation by the Commission of its find- 
ings as to the facts and order to cease 
and desist, it was found that the facts sti- 
pulated afforded no basis for findings as to 
the facts and order to cease and desist 
with respect to charges in the complaint 
that Old Gold cigarettes contain tobaccos 
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other than ‘prize crop’ tobaccos, that the 
tobaccos in Old Golds are not the finest 
money can buy, and that of the so-called 
seven leading brands of cigarettes Old 
Golds are not lowest in nicotine content 
or in throat irritating tars and resins. 

“At the time of the issuance of the 
complaint the Commission had reason to 
believe that these charges were well founded, 
and there had been no intervening cause 
for any change in this belief. The Com- 
mission was further of the opinion that the 
charge concerning nicotine, tar, and resin 
content as set out in subparagraph (f) of 
paragraph four and controverted in sub- 
paragraph (8) of paragraph nine of the 
complaint, from the standpoint of the 
public interest, was perhaps the most im- 
portant charge in the complaint. 

“Tn these circumstances, at the direction 
of the Commission that appropriate action 
be taken to provide for determination of 
these issues upon their merits, the Chief 
Counsel on March 17, 1945, filed a motion 
to withdraw approval of the stipulations 
and reopen the case. Thereafter, pursuant 
to a rule to show cause, hearing was had 
upon this motion, and on June 2, 1945, the 
Commission entered an order rescinding 
approval of the stipulations and reopening 
the case for the taking of testimony in 
support of and in opposition to the allega- 
tions of the complaint. 

“From time to time in proceedings be- 
fore the Commission, after entering into 
stipulations as to the facts with the Com- 
mission or filing admission answers to 
complaints, respondents have requested 
that the stipulations be set aside or asked 
leave to withdraw the admission answers. 
The grounds for such requests have been 
various and have included matters such 
as mistake, failure to appreciate the signi- 
ficance of the act, misunderstanding, and 
others. It has been, and is, the policy of 
the Commission to grant such requests 
and thereafter proceed to a determination 
of the issues upon such facts as may be 
established in the course of the trial of 
thescase: 


“The Commission, having fully consid- 
ered the present matter, including the 
mistake of fact which resulted in approval 
of the stipulations, and being of the opin- 
ion that there is no warrant for an aban- 
donment of the aforesaid charges, which 
would result from granting respondent’s 
motion, that the public interest will be best 
served, and that the rights of respondent 
will be protected by an adjudication based 
upon a record established in the trial of 
thetissuess) *) * *.” 
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[Cases Cited] 


Little need be added to what the Commission 
itself has said with respect to the reopening 
of the case. Fact stipulations approved by 
the Commission certainly have no greater 
sanctity than pretrial stipulations approved 
by a judge; and no one would contend that 
a judge could not relieve against fact stipula- 
tions upon such a finding as was made by the 
Commission here. R.C.P. 16. It must not be 
forgotten that the Commission is not a pri- 
vate party, but a body charged with the 
protection of the public interest; and it is un- 
thinkable that the public interest should be 
allowed to suffer as a result of inadvertence 
or mistake on the part of the Commission 
or its counsel where this can be avoided. As 
said by this court in N. L. R. B. v. Baltimore 
Transit Co. 4 Cir. 140 F. 2d 51, 55: 


“An administrative agency, charged with 
the protection of the public interest, is 
certainly not precluded from taking ap- 
propriate action to that end because of 
mistaken action on its part in the past. 
Cf. Federal Communications Commission v. 
Pottsville Broadcasting Co., 309 U. S. 134, 
145, 60 S. Ct. 437, 84 L. Ed. 656; Houghton 
v. Payne, 194 U. S. 88, 100, 24 S. Ct. 590, 
48 L. Ed. 888. Nor can the principles of 
equitable estoppel be applied to deprive 
the public of the protection of a statute 
because of mistaken action or lack of 
action on the part of public officials. 
United States v. San Francisco, 310 U. S. 
169 (325 (00S) Ch 749034 Slee dal 50: 
Utah Power & Light Co. v. United States, 
ZAS Oe S060 409) S745) (CESS a Ollmes 
Ed. 791; United States v. City of Greenville, 
4 Cir. 118 F. 2d 963, 966.” 


See also McComb v. Homeworkers’ Handi- 
craft Corp. 4 Cir. 176 F. 2d 633, 640, 641, and 
Wallace Corporation v. N. L. R. B. 4 Cir. 141 
F. 2d 87, 91. The case last cited is very much 
in point. In that case we said with regard 
to action by the National Labor Relations 
Board: 


“Settlements approved by the Board 
should ordinarily be observed and admin- 
istrative orders should not be lightly disre- 
garded (Cf. Matter of Simplicity Pattern 
Cop i6wNe Le RIB 20) bat thesemare 
guides for the exercise of discretion by the 
Board, not limitations upon its power. It 
is the duty of the Board to prevent unfair 
labor practices; and the fact that it may 
have certified a union as a bargaining rep- 
resentative does not limit its power later 
to declare such union to be company 
dominated and order its disestablishment, 
if such course is seen to be proper in the 
light of subsequent developements.” 
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If the Commission had sustained the ob- 
jection to the reopening of the case, there 
was nothing in law or in reason to prevent 
its directing that another case be instituted 
to deal with the advertising of Old Gold 
cigarettes; and it certainly could furnish no 
ground of complaint that the matter was 
dealt in a pending case rather than in a sep- 
arate one, which would properly have been 
consolidated with the pending case had it 
been instituted. 


[Fact Stipulations Excluded 
Upon Reopening of Case] 

The company complains, also, because the 
hearing of evidence was had before a different 
trial examiner from the one before whom the 
fact stipulations had been filed. There is noth- 
ing in this. The fact stipulations were excluded 
from further consideration when the case 
was reopened and the report was made by the 
examiner who presided at the hearings at 
which the evidence was taken and who saw and 
heard the witnesses. See NV. L. R. B. v. Dixie 
Shirt Co. 4 Cir. 178 F. 2d 969, 971, and cases 
there cited. 


2. THE QUESTION oF SUBSTANTIAL EVIDENCE 


While the company questions the scope of 
the order as embodied in paragraphs (1), (2) 
and (4), a matter which we shall discuss 
later, no question is raised as to the suffi- 
ciency of the evidence to support the find- 
ings upon which those paragraphs are based 
to the effect that the company had engaged 
in advertising as therein indicated which was 
false and misleading. Its argument as to the 
sufficiency of the evidence relates to the ad- 
vertising of its Old Gold cigarettes. With 
respect to this, the Commission found that 
the company had advertised that these cigar- 
ettes and the smoke therefrom contain less 
nicotine than any of the six other leading 
brands of cigarettes and that the smoke con- 
tains less tars and resins and is less irritating 
to the throat than cigarettes of the other 
leading brands, and that the advertising was 
false, misleading and deceptive. The evi- 
dence amply supports this finding, 


[Expert Evidence] 

Laboratory tests introduced in evidence 
show that the difference in content of nico- 
tine, tars and resins of the different leading 
brands of cigarettes is insignificant in amount; 
and there is abundant testimony of medical 
experts that such difference as there is could 
result in no difference in the physiological 


{ 62,747 


Court Decisions 
P. Lorillard Co. v. FTC 


Number 206—84 
1-18-51 


effect upon the smoker. There is expert evi- 
dence, also, that the slight difference in the 
nicotine, tar and resin content of cigarettes 
is not constant between different brands, 
but varies from place to place and from time 
to time, and that it is a practical impossi- 
bility for the manufacturer of cigarettes to 
determine or to remove or substantially re- 
duce such content or to maintain constancy 
of such content in the finished cigarette. 
This testimony gives ample support to the 
Commission’s findings. 

The company introduced no evidence in 
the case but asks that we disregard the 
testimony of the expert witnesses who testi- 
fied to the impossibility of determining, re- 
moving or substantially reducing the nicotine, 
tar or resin content of cigarettes, on the 
ground that he had had no experience in 
the manufacturing or blending of tobacco. 
The record shows, however, that this wit- 
ness, Dr. McMurtry, is a plant physiologist 
with the U. S. Department of Agriculture in 
the Division of Tobacco Investigation and 
that he had been so employed since 1917. It 
would seem that his testimony with respect 
to a matter of this sort should have great 
weight; but, of course, the weight to be ac- 
corded it is a matter for the Commission, 
not for us, and the Commission. believed it. 
Even if his testimony be disregarded, there 
remains the testimony of the experts to the 
effect that the difference in the nicotine, tar 
and resin content of cigarettes of the leading 
brands is insignificant and not sufficient to 
make any difference in the physiological 
effect upon the smoker. This of itself is 
sufficient to condemn the advertising as false 
and misleading, since it is intended to appeal 
to those who are interested in the physio- 
logical effect of the smoke of the cigarettes 
and who would be led by the advertising to 
believe that the smoke of the Old Gold 
cigarettes is less harmful to the smoker be- 
cause containing appreciably less nicotine, 
tars and resins. 


[Reader's Digest Advertisement] 


The company relies upon the truth of the 
advertisements complained of, saying that 
they merely state what had been truthfully 
stated in an article in the Reader’s Digest. 
An examination of the advertisements, how- 
ever, shows a perversion of the meaning of 
the Reader’s Digest article which does little 
credit to the company’s advertising depart- 
ment,—a perversion which results in the use 
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of the truth in such a way as to cause the 
reader to believe the exact opposite of what 
was intended by the writer of the article. A 
comparison of the advertisements with the 
article makes this very plain. The article, 
after referring to laboratory tests that had 
been made on cigarettes of the leading brands, 
says: 

“The laboratory’s general conclusion will 
be sad news for the advertising copy writers, 
but good news for the smoker, who need 
no longer worry as to which cigarette can 
most effectively nail down his coffin. For 
one nail is just about as good as another. 
Says the laboratory report: ‘The differ- 
ences between brands are, practically speak- 
ing, small, and no single brand is so 
superior to its competitors as to justify its 
selection on the ground that it is less 
harmful. How small the variations are 
may be seen from the data tabulated on 
page 7.” 

The table referred to in the article was 
inserted for the express purpose of showing 
the insignificance of the difference in the 
nicotine and tar content of the smoke from 
the various brands of cigarettes. It appears 
therefrom that the Old Gold cigarettes ex- 
amined in the test* contained less nicotine, 
tars and resins than the others examined, 
although the difference, according to the un- 
contradicted expert evidence, was so small 
as to be entirely insignificant and utterly 
without meaning so far as effect upon the 
smoker is concerned. The company pro- 
ceeded to advertise this difference as though 
it had received a citation for public service 
instead of a castigation from the Reader’s 
Digest. In the leading newspapers of the 
country and over the radio it advertised that 
the Reader’s Digest had had experiments 
conducted and had found that Old Gold 
cigarettes were lowest in nicotine and lowest 
in irritating tars and resins, just as though 
a substantial difference in such content had 
been found. The following advertisement 
may be taken as typical: 


“OLD GOLDS, FOUND 
LOWEST IN NICOTINE 
OLD GOLDS FOUND 
LOWEST IN THROAT-IRRITATING 
TARS AND RESINS 


See Impartial Test by Reader’s Digest 
July Issue. 
See How Your Brand Compares with 
Old Gold. 
*In some other tests of the same leading 


brands of cigarettes, evidence of which was 
produced before the Commission, Old Gold 
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Reader’s Digest assigned a scientific test- 
ing laboratory to find out about cigarettes. 
They tested seven leading cigarettes and 
Reader’s Digest published the results. 

The cigarette whose smoke was lowest 
in nicotine was Old Gold. The cigarette 
with the least throat-irritating tars and 
resins was Old Gold. 

On both these major counts Old Gold 
was best among all seven cigarettes tested. 

-Get July Reader’s Digest. Turn to Page 

See what this highly respected maga- 
zine reports. 

You'll say, ‘From now on, my cigarette 
is Old Gold.’ Light one? Note the mild, 
interesting flavor. Easier on the throat? 
Sure: And more smoking pleasure: Yes, 
it’s the new Old Gold—finer yet, since 
‘something new has been added’.” 


The fault with this advertising was, not 
that it did not print all that the Reader’s 
Digest article said, but that it printed a small 
part thereof in such a way as to create an 
entirely false and misleading impression. 
Not only as to what was said in the article, 
but also as to the quality of the company’s 
cigarettes. Almost anyone reading the ad- 
vertisements or listening to the radio broad- 
casts would have gained the very definite 
impression that Old Gold cigarettes were 
less irritating to the throat and less harmful 
than other leading brands of cigarettes be- 
cause they contained substantially less nico- 
tine, tars and resins, and that the Reader’s 
Digest had established this fact in impartial 
laboratory tests; and few would have 
troubled to look up the Reader’s Digest to 
see what it really had said. The truth was 
exactly the opposite. There was no substan- 
tial difference in Old Gold cigarettes and 
the other leading brands with respect to 
their content of nicotine, tars and resins and 
this was what the Reader’s Digest article 
plainly said. The table whose meaning the 
advertisements distorted for the purpose of 
misleading and deceiving the public was in- 
tended to prove that there was no practical 
difference and did prove it when properly 
understood. To tell less than the whole 
truth is a well known method of deception; 
and he who deceives by resorting to such 
method cannot excuse the deception by rely- 
ing upon the truthfulness per se of the 
partial truth by which it has been accom- 
plished. 


Cigarettes were not the lowest in nicotine, tar 
or resin content. 
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[Public Interest Involved] 


In determining whether or not advertising 
is false or misleading within the meaning of 
the statute, regard must be had, not to fine 
spun distinctions and arguments that may 
be made in excuse, but to the effect which it 
might reasonably be expected to have upon 
the general public. “The important criterion 
is the net impression which the advertise- 
ment is likely to make upon the general 
populace.” Charles of the Ritz Dist. Corp. v. 
FB, T. C., 2) Cirj143) 8. 92d-676'679-680:; As 
was well said by Judge Coxe in Florence 
Manufacturing Co. v. J. C. Dowd & Co., 2 
Cir. 178 F. 73, 75, with reference to the law 
relating to trademarks: “The law is not 
made for the protection of experts, but for 
the public—that vast multitude which in- 
cludes the ignorant, the unthinking and the 
credulous, who in making purchases, do not 
stop to analyze, but are governed by appear- 
ances and general impressions.” See also 
FT. C. v. Standard Education Soc., 302 U. S. 
112; Stanley Laboratories v. F. T. C., 9 Cir. 
138 F. 2d 388; Aronberg v. F. T. C., 7 Cir. 
132 F. 2d 165; Ford Motor Co. v. F. T. C., 
6 Cir. 120 F.2d 175. We think that the Com- 
mission’s determination here was reasonable 
and amply supported by the evidence before 
it, and that its order forbidding the adver- 
tising as false and misleading was well with- 
in the limits of its discretion. Bristol-Myers 
COP ULE Te Gad Cir Sa Rt oF —; General 
Motors Corp. v. F. T. Ca B (Gir, ie, 18, Dal 
Oro! 


3. THE VALIDITY OF THE ORDER. 


Little need be said as to the validity of 
the order. The company contends that para- 
graphs (1), (2) and (4) exceed the powers 
of the Commission because they apply, not 
merely to the advertising of the tobacco 
products named therein, but also to any 
other cigarettes composed of substantially 
the same blend of tebaccos as Beech Nut or 
Sensation cigarettes or to any other smoking 
tobacco manufactured in substantially the 
Same manner as Friends smoking tobacco. 
We think that this contention is entirely 
without merit. Orders of the Commission 
have relation to the future, not to the past. 
American Chain & Cable Co. v. F. T. C., 4 Cir. 
142 F. 2d 909, 911; United Corp. v. F. T. C., 
4 Cir. 110 F. 2d 473, 475. And certainly it 
was proper in forbidding false advertising in 
the future, to make the order broad enough 
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to forbid false and misleading advertising of 
which the company had been guilty even 
though it might be made with respect to 
cigarettes and tobacco sold under a different 
name. The order ought not be so limited in 
scope that the company could evade it by 
merely changing the name of its products. 
The Commission is entitled to make its 
order broad enough to prevent evasion. 
Hershey Chocolate Corp. v. F. T. C., 3 Cir. 
112 F. 2d 968, 971-972; Hill v. F. T. C., 5 Cir. 
124 F. 2d 104, 106; NV. L. R. B. v. Express 
Publishing Co., 312 U. S. 426, 436-437. As 
said in the case last cited, which dealt with 
a cease and desist order of the Labor Board: 


“Having found the acts which constitute 
the unfair labor practice the Board is free 
to restrain the practice and other like or 
related unlawful acts. * * * The breadth of 
the order, like the injunction of a court, 
must depend upon the circumstances of 
each case, the purpose being to prevent 
violations, the threat of which in the future 
is indicated because of their similarity or 
relation to those unlawful acts which the 
Board has found to have been committed 
by the employer in the past.” 


[Appropriateness of Order} 


It is argued that paragraph (3) of the 
order is void (1) because the advertising as 
to Old Gold cigarettes is not false, (2) be- 
cause the comparison with the six other 
leading brands may be true sometime in the 
future, and (3) because the comparison in 
the advertising is restricted to the six other 
leading brands. The falsity of the advertis- 
ing and its relation to the Reader’s Digest 
article we have already sufficiently dealt 
with. As to the other objections, it is a 
sufhicient answer to say that the order deals 
with the false advertising that was before 
the Commission; and the Commission prop- 
erly framed its order to deal with the matter 
before it. If, in the future, advertising of the 
sort prohibited should become truthful be- 
cause of a change in the character of the 
cigarettes to which it has reference, a very 
remote contingency, application can be made 
to the Commission for a revision of the 
order. It will be time enough to give con- 
sideration to that matter when the occasion 
for it arises. As to the prohibited comparison 
being limited to the six leading brands, there 
is nothing in this of which the company can 
complain. It was with these six leading 
brands that the comparison was made in the 
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ist Krinsley v. United Artists Corp., et al. 

false and misleading advertisements, and the [Petition to Set Aside Order Denied] 
Commission properly observed the limits For the reasons stated, the petition to set 
which they set in itself defining the adver- aside the order will be denied and the order 
tising which was prohibited. will be enforced. 


[] 62,748] Lazarus Krinsley v. United Artists Corp. (defendant) and C. J. Papas, 
Milwaukee Towne Corp., John S. Papas, Spiro J. Papas, Andrew M. Spheeris, Andrew J. 
Spheeris, and George J. Spheeris (defendants-cross-claimants). 


: In the United States District Court for the Northern District of Illinois, Eastern 
Division. 50 C 1024. November 24, 1950. 


Sherman Antitrust Act 


Motion Picture Industry—Distributor’s Part Interest in Exhibitor’s Theatre—No 
Automatic Illegality Under Paramount Holding.—A group of motion picture exhibitors 
sought cancellation of an agreement for the purchase of a part interest by a distributor 
in the theatres owned and operated by the exhibitors, on the ground that a condition in 
the agreement called for cancellation in the event that the distributor should be prohibited 
from holding such part ownership in any Supreme Court case. The exhibitors asserted 
that the decision in U. S. v. Paramount contained such a holding. The requested cancella- 
tion was refused by the court, however, because the Paramount opinion drew no general 
conclusions about such ownership. There was no holding that part ownership in theatres 
by distributors is illegal, and although some exhibitors’ ownerships in other theatres were 
declared illegal, it was not so ‘held as to all. A district court is therefore free to make its 
own investigation and decide upon the facts in each case. 


See the Sherman Act annotations, Vol. 1, J 1220.273. 


Motion Picture Industry—Exhibitor Franchises and Block Booking—Argeements Not 
Illegal On Their Faces.—Although motion picture exhibition franchises may be illegal 
under some circumstances, they are not necessarily so, and block booking of films is not 
necessarily illegal in the absence of a requirement that if one film be taken, all others in the block 
must also be taken. An agreement for releasing to one theatre, and requiring showing by 
that theatre, of all class A features available through one distributor, to be shown so many 
weeks each year, is therefore not illegal on its face, although it has aspects of both block 
booking and franchise. ; 


See the Sherman Act annotations, Vol 1, § 1220.534. 

For the plaintiff: Schultz, Krinsley, Voorheis & Hedberg, Chicago, Illinois. 

For the defendant: Sonnenschein, Berkson, Lautmann, Levinson & Mores, Chicago, 
Illinois. 


For the cross-claimants: Thomas C. McConnell, Chicago, Illinois. 


Memorandum and Order ing, management and operation of the Towne 
Theatre located in Milwaukee, Wisconsin, 
and for the acquisition of stock in that 
theatre by defendant. The escrow agreement 
contained the following pertinent provision: 


CAMPBELL, District Judge: [Jn full text 
except for omissions indicated by asterisks] 
This is a civil action in interpleader brought 
under the provisions of Section 1335, Title 


28, of the United States Code. The com- “In the event a final decree is entered 
plaint alleges that the parties deposited with in any court of competent jurisdiction 
him, as escrowee agent, three certain agree- against the United Artists Corporation 


declaring that the agreements hereinabove 
enumerated numbers 1, 2 and 3 is or are 
unlawful, the Escrowee shall tear off the 
signatures on the aforesaid agreements, 


ments executed on the one part by United 
Artists Corporation (hereinafter referred to 
as defendant), and on the other by the re- 


maining parties (hereinafter referred to as mark each of said agreements ‘Void’ and 
cross-claimants). The three agreements pro- shall mail one set of said agreements to 
vided, among other things, for the remodel- United at 729 Seventh Avenue, New York 
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City, New York, and shall mail the other 
set of said agreements to Papas at 2529 
North Kedzie Boulevard, Chicago. If, 
however, no such decree is entered within 
two (2) years from June 11, 1946, then the 
EK scrowee shall mail one set of said agree- 
ments to United at the above address and 
shall mail the other set of agreements to 
Papas at the above address, and said 
agreements shall thereupon become effec- 
tive as of their respective dates, to-wit: 
June 11, 1946”. 


On May 3, 1948, the Supreme Court of the 
United States rendered an opinion in the 
case of United States v. Paramount Pictures, 
Ine., et _al., 334.U.. S. 131... in swhich case 
United Artists was a party defendant. There- 
after, the cross-claimants demanded that the 
escrowee fulfill the terms of the escrow 
agreement by tearing off the signatures, on 
the asserted ground that the aforementioned 
decision of the Supreme Court rendered the 
agreements unlawful and void. Defendant, 
on the other hand, demanded that the es- 
crowee should not tear off the signatures 
and that the agreements be delivered to 
defendant. 


[Exhibitors Allegations] 


The cross-claim alleges that United Artists, 
in combination with other producers, ex- 
hibitors and distributors, have been engaged 
im a conspiracy to monopolize the exhibition 
of motion pictures and the operation of mo- 
tion picture theatres in Milwaukee in vio- 
lation of Sections 1 and 2 of the Sherman 
Nine TMI vee (lS IW, See, VN iL Ay ik 
further alleges that the subject agreements 
were entered into only as a result of coer- 
cion and duress made possible by such con- 
spiracy; and that acquisition of stock in an 
exlubitor, as provided for in the three agree- 
ments, has been found to be illegal in the 
case of U. S. v. Paramount Pictures, Inc., 
supra. The cross-claimants, therefore, seek 
a decree enjoining the enforcement of the 
three agreements and requiring that the shares 
ot stock held by United Artists in the Mil- 
waukee Towne Corporation be cancelled. 

* ok Ox 


The cross-claimants contend, and the 
Court agrees, that the cross-claim does not 
purport to state a claim under the Sherman 
Anti-Trust Act. The cross-claim neither 
relies upon that Act to provide jurisdiction, 
nor does it pursue a remedy granted to a 
private litigant under that Act. True, it 
alleges that defendant has engaged in prac- 
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tices that are violative of the anti-trust laws, 
but apparently does so solely tor the pur- 
pose of establishing the invalidity of the 
subject agreements and transfer of stock. 
The relief sought is of an equitable nature 
that has been traditionally available to an 
innocent party to an invalid contract. 


[Application of Paramount Case 
to Agreement] 


Cross-claimants further contend that, al- 
though these specific agreements were not 
declared invalid in U. S. v. Paramount, supra, 
the Supreme Court did, however, hold agree- 
ments of these types to be illegal. A close 
analysis of that decision indicates that cross- 
claimants endeavor to apply it too broadly. 
The Supreme Court was not required to 
determine the propriety of joint ownership 
of theatres by distributors, such as United 
Artists, and independent operators, since, 
at that time, the distributors did not own or 
control theatres. The only point in issue, in 
this regard, was whether the so-called ex- 
hibitor-defendants should be permitted to 
retain their ownership and control of movy- 
ing picture theatres, 


* * * Furthermore, it was not conclu- 
clusively determined in that case that, in 
all instances, joint ownership by the five 
majors was ipso facto a violation of the 
Sherman Act: * * * 


[Joint Ownership Not Condemned] 


There is no language in the Paramount 
decision, however, indicating that participa- 
tion in joint ownership of theatres by a 
distributor cannot, under any circumstances, 
be deemed violative of the Sherman Act. 
In other words, a District Court is not pre- 
cluded from conducting an independent in- 
vestigation as to the validity or invalidity of 
any such business arrangement, alleged to 
be in furtherance of a monopolistic conspiracy. 


[Franchises and Block Booking] 


Cross-claimants also now contend in their 
briefs that Agreement No. 3, which relates 
to the licensing of films by defendant to the 
Miller Theatre Corporation, is illegal in view 
of the Paramount decision as constituting 
(1) A franchise, and (2) Block-booking. 
* * x 

Paragraph 2 of the Agreement provides 
for termination of the agreement by the 
Theatre Corporation in the event. that 
United Artists should be unable to furnish 
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the required motion pictures. In the ab- 
sence of evidence, this Court is not prepared, 
at this time, to conclude that Agreement 
No. 3 is invalid as providing for a franchise 
or block-booking. It appears to contain 
aspects of each, but yet, when viewed in the 
light of other evidence, may well be a perfectly 
reasonable and valid contract. A franchise 
is a contract with an exhibitor which ex- 
tends over a period of more than a motion 
picture season and covers the exhibition of 
features released by the distributor during 
the period of the agreement. Block-booking 
is the practice of licensing, or offering for 
license, one feature or group of features on 
condition that the exhibitor will also license 
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another feature or group of features released 
by the distributors during a given period. 
The Supreme Court held that franchises 
were not illegal per se, and, in regard to 
block-booking, stated: “We do not suggest 
that films may not be sold in blocks or 
groups, when there is no requirement, ex- 
press or implied, for the purchase of more 
than one film. All we hold to be illegal is a 
refusal to license one or more copyrights 
unless another copyright is accepted”. As 
stated previously, it would be premature for 
this Court to make a conclusive determina- 
tion of the legal effect of the Agreement at 


this point of the proceedings. 


[| 62,749] United States v. E. I. DuPont de Nemours and Co. 


In the United States District Court for the District of Delaware. 


1216. Filed November 29, 1950. 


Civil Action No. 


Sherman Antitrust Act 


Documentary Evidence—Limitations Upon Admission—Good Faith Effort to Reduce 
Large Volume to Essentials.—The motion of a defendant in a government antitrust suit 
to have the government further reduce the amount of its documentary evidence to 300 
documents, when the government has already made a good faith selection of 2,591 docu- 
ments representing only 2 per cent of the material investigated by it, is denied by the 
court for the reason that a further reduction would likely, as argued by the government, 


present an unbalanced picture of the government’s case against the defendant. 
See the Sherman Act annotations, Vol. 1, § 1610.301. 
For the plaintiff: William Marvel, U. S. Attorney, Wilmington, Delaware; James 


L. Minicus and Julius C. Renninger, and William Amory Underhill and Marcus A. Holla- 
baugh, Special Assistants to the Attorney General, all of Washington, D. C. 


For the defendant: 


Hugh M. Morris and Alexander L. Nichols (of Morris, Steel, 


Nichols & Arsht), of Wilmington, Delaware; Gerhard A. Gesell and William A. Aiken 
(of Covington, Burling, Rublee, O’Brian & Shorb), of Washington, D. C. 


Leauy, Chief Judge: [Jn full text except 
for footnotes and onussions indicated by aster- 
SRS eae 

At a pretrial conference, I suggested that 
counsel in the case at bar give consideration 
to procedures to be adopted with a view to 
limiting the issues and shortening the trial. 
Pursuant to pretrial order, the Antitrust 
Division has filed with the Clerk copies of 
documents on which it intends to rely, ar- 
ranged and marked as exhibits in accordance 
with its proposed order of proof. These 
documents consist of 32 volumes containing 
approximately 2,500 exhibits, totalling ap- 
proximately 5,500 pages. Admittedly, the 
Antitrust Division is continuing its investi- 
gations and additional documentary proofs 
may be offered, if not in its case in chief, 


Trade Regulation Reports 


then presumably on rebuttal. Defendant 
has now moved for an order striking all the 
documentary exhibits offered by the govern- 
ment or, in the alternative, directing the 
government to file “a list of the offered ex- 
hibits upon which plaintiff primarily relies, 
such list not to exceed 300 exhibits, and 
striking all offered exhibits not contained 
in the list.” 


It is difficult to apply a standard pro- 
cedural technique of selectivity when a mass 
of documentary evidence is offered in a case 
of this type. Before any ruling is made, the 
background of each case must be considered. 
The action in the instant case is laid entirely 
under the monopoly section (§2) of the 


Sherman Act. 
x Ok Ox 
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[Mass of Documents Reduced] 


This suit was started, and in November 
1948, defendant itself sought discovery; 
thereupon plaintiff made available approxi- 
mately 5,000 documents it considered to be 
relevant to the issues. Thereafter the Anti- 
trust Division, on behalf of plaintiff, con- 
tinued its efforts to narrow the documentary 
proof to an irreducible minimum; and in 
February 1950, submitted to me 2,591 docu- 
ments which it then relied on for its case in 
chief. This month plaintiff further attempted 
to reduce its documentary proof by volun- 
tarily withdrawing 592 documents. It ap- 
pears the totality of documents making up 
plaintiff's proffer represents less than 2% 
of all documents read and considered in the 
course of the investigation. * * * Plain- 
tiff states in shrinking its documentary proof 
every effort has been exerted to avoid cumu- 
lation, duplication, repetition and trivia. In 
good faith, says plaintiff, it believes this ef- 
fort has been successfully carried out; more- 
over, a reading and consideration of each 
of its documents will demonstrate they are 
of such nature with relation to the issues 
involved that it would be impossible to di- 
rect the court’s attention to any segment of 
its evidence and state that it is more deserv- 
ing of attention than the remainder. * * * 


[Need for Documentary Evidence 
m Antitrust Cases] 


The cases show a marked liberality in the 
admission of evidence in antitrust cases for 
the reason, I think, that this type of litiga- 
tion is mainly sui generis as to each case. 
In these cases, of course, the liberality of 
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Rule 43 (a) of the Federal Rules of Civil 
Procedure is applied. To sustain a charge 
of illegal monopoly, it often becomes nec- 
essary for the entire corporate practice of 
an indicted company to be subject to in- 
quiry. And to prove the monopolistic plan 
under scrutiny discloses an acquisition of 
illegal monopoly power with a concomitant 
illegal intention to maintain such power, 
every circumstance which has a reasonable 
tendency toward such proof, has been held 
admissible. 


[Good Faith Effort to Comply] 


The plaintiff’s case here will obviously 
be documentary in nature. The charges of 
the government in this action make the scope 
of the issues encompass the operation of 
the entire cellophane industry throughout the 
world during a quarter of a century. The 
issues will be numerous. Obviously the 
documentary proof will, of necessity, be 
weighty; but not in comparison with other 
antitrust litigation, especially in view of 
what already has been accomplished by the 
jettison of documentary cargo pursuant to 
pretrial suggestion. After making a spot 
check and examination of the numerous 
writings contained in plaintiff’s proffer, I 
have concluded the Antitrust Division has 
voluntarily and in accord with the state- 
ments made at former pretrial conferences, 
made a bona fide attempt to narrow the 
plaintiff’s “documentary proof to an irreducible 
minimum” and have, in effect, accomplished, 
in substance, the very objectives sought 
by defendant’s present motion. 

eek 


[| 62,750] United States v. Morton Gregory Corp. 


In the United States District Court for the Northern District of Ohio, Western Divi- 
sion. Civil Action No. 6279. Filed January 3, 1951. 


Sherman Antitrust Act 


Consent Decrees—Stud-Welding Materials and Equipment—Restraints on Competi- 
tion, Patent Licenses, and Import Restrictions.—In a government consent decree agreed 
to by a holder of patents on stud-welding equipment and materials, the defendant is pro- 
hibited from carrying out any contract declared illegal or any contract to allocate territory, 
refrain from competition, exclude any manufacturer from any market, prevent use of 
materials and equipment purchased from others, or require use or non-use of any trade- 
mark; the patentee is also forbidden to grant licenses except on a non-exclusive basis, bring 
infringement suits which would interfere with the importation of competing equipment, 
collect more than a reasonable royalty upon infringing imported materials, or transfer 
patents except where the transferee binds himself to the terms of the decree. 


See the Sherman Act annotations, Vol. 1, / 1220.151, 1220.560, 1270.151, 1590. 
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For the plaintiff: Peyton Ford, Acting Attorney General; Wm. Amory Underhill, 
Acting Assistant General; Don C. Miller, United States Attorney; Marcus A. Hollabaugh 
and Sigmund Timberg, Special Assistants to the Attorney General; Robert B. Hummel. 
Trial Attorney; Lester P. Kauffmann, Robert M. Dixon, Miles Francis Ryan, Jr., and 


Max Freeman, Special Attorneys. 


For the defendant: 
Kendrick & Winn, by Ross W. Shumaker. 


Final Judgment 


Kroes, D. J.: [in full fext.] Plaintiff, 
United States of America, having filed its 
complaint herein on December 19, 1949; the 
defendant having filed its answer denying 
the substantive allegations thereof; and the 
plaintiff and defendant by their attorneys 
having consented to the entry of this Final 
Judgment without trial of any issue of fact 
or law herein and without admission by the 
parties in respect of any such issue; and the 
Court having considered the matter and be- 
ing duly advised: 

Now, THEREFORE, before any testimony 
has been taken and without trial of any issue 
of fact or law herein, and upon consent of 
the parties hereto, it is hereby 


ORDERED, ADJUDGED AND DECREED as follows: 


il 
[Jurisdiction] 


This Court has jurisdiction of the subject 
matter hereof and of defendant, and the 
complaint states a cause of action against 
defendant under Sectiton 1 of the Act of 
Congress, of July 2, 1890, entitled “An Act 
to P.otect Trade and Commerce Against 
Unlawful Restraints and Monopolies,” as 
amended. 


II 
[Definitions] 
As used in this judgment: 


(1) “Defendant” means Morton Gregory 
Corporation, a corporation organized and 
existing under the laws of the state of Michi- 
gan, and having its principal place of busi- 
ness in Toledo, Ohio: 

(2) “Foreign licensees” means each and 
all of the following: 


(a) Cooke and Ferguson, Ltd., a corpo- 
ration organized and existing under 
the laws of Great Britian; 
Electromecanique, a corporation or- 
ganized and ‘existing under the laws 
of Belgium; 

Hulftegger & Company, a corporation 
organized and existing under the laws 
of Switzerland; 


(b) 


(c) 
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Lewis & Watkins, by Milton F. Mallender; Shumaker, Loop, 


(d) The Lincoln Electric Company (Aus- 
tralia) Proprietary Limited, a corpo- 
ration organized and existing under 
the laws of Australia; 


N. A. Gasaccumulator, a corporation 
organized and existing under the laws 
of Norway; 


(f) Svenska Aktiebolaget Gasaccumula- 
tor, a corporation organized and exist- 
ing under the laws of Sweden; 


Jean Sarazin & Company, a corpo- 
ration organized and existing under 
the laws of France; 


Fusare Saldatura Elettrica, a corpo- 


ration organized and existing under 
the laws of Italy; 


(e) 


(h) 


(3) “Stud welding” means the welding of 
metal studs to metal surfaces so that other 
materials or objects may be secured, at- 
tached, or-fastened thereto; 

(4) “Stud welding equipment” means ma- 
terials and supplies (including, but not limited 
to, guns, studs and ferrules) and devices 
and apparatus used in stud welding, and 
special purpose equipinent used in the manu- 
facture of such materials, supplies, devices 
or apparatus; 


(5) “Person” means any individual, cor- 
poration, partnership, association, joint stock 
company, or any other business or legal 
entity; 


(6) “United States patents” means all 
all United States letters patent and applica- 
tions therefor, including all re-issues, divi- 
sions, continuations or extensions thereof, 
and patents issued upon said applications, 
relating to stud welding or stud welding 
equipment; 

(7) “Foreign patents” means all foreign 
letters patent and applications therefor, in- 
cluding all re-issues, divisions, continuations 
or extensions thereof, and patents issued 
upon said applications, relating to stud weld- 
ing or stud welding equipment. 


IIf 
[A pplication] 


The provisions of this Final Judgment 
shall apply to the defendant, its officers, 
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directors, agents, employees, successors, as- 
signs, and all other persons acting under, 
through, or for such defendant. 


IV 
[Illegal Agreements] 


(A) The following agreements are here- 
by adjudged and declared to be illegal and 
unenforceable, and defendant is hereby en- 
joined and restrained from further perform- 
ance or enforcement of the said agreements 
and any amendments thereto and from en- 
tering into, performing, adopting, adhering 
to, maintaining or furthering, directly or in- 
directly, or claiming any rights under, any 
contract, agreement, arrangement, under- 
standing, plan or program for the purpose 
or effect of continuing, reviving or renewing 
any of the said agreements and any amend- 
ments thereto: 


(1) The agreement of June 17, 1947 with 
Cooke and Ferguson, Ltd.; 

(2) The agreement of May 10, 1948 with 
Electromecanique; 

(3) The agreement of May 13, 1948 with 
Hulftegger & Company; 

(4) The agreement of May 28, 1948 with 
The Lincoln Electric Company (Aus- 
tralia) Proprietary Limited; 

(5) The agreement of August 31, 1948 
with N. A. Gasaccumulator; 

(6) The agreement of October 19, 1948 be- 
tween defendant and Svenska Aktie- 
bolaget Gasaccumulator; 

(7) The agreement of November 1, 1948 
with Jean Sarazin & Company; 

(8) The agreement of December 27, 1949 
with Fusare Saldatura Electtrica. 


(B) Defendant is hereby ordered and di- 
rected to file with this Court, within one 
year following the entry of this Final Judg- 
ment, an affidavit that the agreements listed 
in the foregoing paragraph (A) of this Section 
have been terminated and that defendant is 
not a party to any then existing agreement 
or arrangement that is not in conformity 
with this Final Judgment. 


Wy 
[Agreements Prohibited] 


Defendant is hereby enjoined and re- 
strained from combining or conspiring with, 
or from entering into, adhering to, renew- 
ing, maintaining or furthering, directly or 
indirectly, or claiming any rights under, any 
contract, agreement, understanding, or con- 
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certed plan of action with any foreign per- 
son which has the purpose or effect of:— 


(A) Allocating or dividing territories or 
markets for the manufacture, dis- 
tribution or sale of stud welding 
equipment; 

(B) Refraining from competing, or leav- 
ing any person from competition, in 
the manufacture, distribution or sale 
of stud welding equipment in any 
market or territory; 

(C) Excluding any manufacturer or dis- 
tributor of stud welding equipment 
from any market,or territory, or in- 
terferring with or restricting any 
such manufacturer or distributor in 
competing in any market or terri- 
tory; 

Restraining or preventing any other 

person from making, using or selling 

stud welding equipment manufac- 
tured or sold by anyone else; 


Requiring any person to use or not 
to use any trade-mark or trade name. 


(D) 


(E) 


VI 
[Prohibitions of Patent Uses] 


Defendant is hereby enjoined and re- 
strained from: 


(A) Securing, claiming or exercising any 
rights under any option to purchase 
stud welding equipment from any li- 
censee under foreign patents owned 
or controlled by defendant; 


(B) Granting any license, immunity, or 
other rights under any foreign patent 
except upon a non-exclusive basis; 


Conditioning in any manner, directly 
or indirectly, the grant by defendant 
to any foreign persons of rights un- 
der any United States patents or 
foreign patents, upon the grant to 
defendant of any rights under any 


(C) 


United States patents or foreign 
patents. 
VII 
[Importations] 


Defendant is hereby enjoined and re- 
strained from instituting, maintaining, or 
furthering or threatening to institute, main- 
tain or further any claim, suit or proceed- 
ing, judicial or administrative, based on the 
patent, trade-mark or customs laws of the 
United States which would interfere with 
the importation of stud welding equipment 
into the United States or with the sale or 
other distribution of such imported stud 
welding equipment within the United States, 
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provided however, that this shall not be 
construed to prevent the defendant (a) from 
taking such steps as may be necessary to 
avoid deception of purchasers of such im- 
ported stud welding equipment as to the 
source of origin of such equipment, and 
(b) from collecting an amount not to exceed 
reasonable royalties, and from taking such 
incidental steps as are necessary in con- 
nection therewith, for infringement of United 
States patents by such imported stud weld- 
ing equipment, where such equipment has 
not been subjected, directly or indirectly, to 
the payment of any royalties under foreign 
patents corresponding to such United States 
patents. 
VIIl 
[Patent Assignment Terms] 


Defendant is hereby enjoined and restrained 
from selling, transferring or assigning any 
United States patents or foreign patents un- 
less it requires, as a condition of such sale, 
transfer or assignment, that the purchaser, 
transferee or assignee (a) shall observe the 
requirements of Section VII of this Final 
Judgment and also file with this Court, prior 
to consummation of said transaction, an 
undertaking to be bound by the provisions 
of said Section VII, and (b) shall grant 
such immunities under the patents so sold, 
transferred or assigned as will assure un- 
impeded exports of stud welding equipment 
from the United States into the country in 
which said patents were issued or applied 
for. 

Ix 
[Visitation, Inspection, and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, on written 
request of the Attorney General or an As- 
sistant Attorney General and on reasonable 
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notice to defendant be permitted, subject to 
any legally recognized privilege, (1) access, 
during the office hours of defendant, to all 
books, ledgers, accounts, correspondence, 
memoranda and other records and docu- 
ments in the possession or under the con- 
trol of defendant, relating to any matters 
contained in this Final Judgment and (2) 
subject to the reasonable convenience of 
defendant and without restraint or inter- 
ference from defendant, to interview officers 
or employees of defendant, who may have 
counsel present, regarding any such matters. 
Upon written request of the Attorney Gen- 
eral or an Assistant Attorney General de- 
fendant shall submit such reports in writing 
with respéct to the matters contained in 
this Final Judgment as may from time to 
time be reasonably necessary to the enforce- 
ment of this Final Judgment. Information 
obtained by the means permitted in this 
section shall not be divulged by any repre- 
sentative of the Department of Justice to 
any person other than a duly authorized 
representative of the Department of Justice 
except in the course of legal proceedings for 
the purpose of securing compliance with this 
Final Judgment in which the United States 
is a party or as otherwise required by law. 


x 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained by 
this Court for the purpose of enabling any of 
the parties to this Final Judgment to apply 
te this Court at any time for such further 
orders and directions as may be necessary 
or appropriate for the construction or car- 
rying out of this Final Judgment, for the 
amendment or modification of any of the 
provisions thereof, for the enforcement of 
compliance therewith, and for the punish- 
ment of violations thereof. 


[62,751] James A. Christensen v. Paramount Pictures, Inc., et al. 
In the United States District Court for the District of Utah, Central Division. Civil 


No. 1849. December 27, 1950. 


Sherman Antitrust Act 


Statute of Limitations for’ Antitrust Damage Actions—War-Time Tolling Statute 
Applies to Suits by Private Persons—Suit Suspended During Period of Government 
Action.—In an action for treble damages under the Sherman and Clayton Acts the statute 
of limitations which is applicable is that of the state where the action is brought. The 
Utah statute of limitations providing for a one-year period of limitation on actions created 
by the laws of another state, or on an action upon a “statute for a penalty”, does not apply 
to treble damage actions brought under federal laws seeking to protect private rights. The 
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War-Time Tolling Statute postponing local statutes of limitations on antitrust suits applies 
to civil suits by private persons. Under the Clayton Act, Section 16, a suspension ot 
the Utah statute occurred during the pendency of a suit for an injunction which was begun 


by the United States against the same defendants concerning the same matters. 
See the Sherman Act annotations, Vol. 1, { 1640.435; Clayton Act annotations, Vol. 1, 


{ 2025; Federal Laws annotations, Vol. 1, J 351. 


For the plaintiff: Weller & Shibley, Los Angeles, California, and Richards & Bird, 


Salt Lake City, Utah. 


For the defendants: VanCott, Bagley, Cornwall & McCarthy, Salt Lake City, Utah. 


[In full text, except for omissions indicated 
by asterisks | 


Wittis W. Ritter, Judge: This matter 
came on for separate trial upon the issue of 
limitations of action on the complaint, re- 
spective answers of defendants, and a stip- 
ulation that during the period January 1, 
1937 to January 31, 1950 the defendant, 
Paramount Pictures, Inc., owned all of the 
capital stock of the defendant, Intermountain 
Theatres, Inc., and that from and includ- 
ing January 1, 1950 to date United Par- 
amount Theatres, Inc. has owned all of the 
capital stock of the defendant, Intermoun- 
tain Theatres, Inc.* 


The action is one for treble damages and 
equitable relief under the Sherman Anti- 
Trust and Clayton Acts? 


There is no federal statute of limitations 
here applicable. The United States Supreme 
Court has held* that the statute of limita- 
tions applicable to civil actions under the 
anti-trust laws is the statute of the forum. 
The applicable law, therefore, is the law of 
Utah. 

1, 


[Utah Statute of Limitations] 


The first question with which we are here 
confronted is the construction of 1943 Utah 
Code Annotated, Section 104-2-26, Subdivi- 
sion (1), which provides that the period of 
limitations shall be one year on “an action 
for liability created by the statutes of a 
foreign state.” The issue is whether the 
Sherman and Clayton anti-trust laws of the 
United States are “statutes of a foreign 
State” within the meaning of this provision. 
Counsel for the defendants contend that 
1943 Utah Code Annotated 104-2-24.10 is 


the limitation upon actions for a liability 
created by the statutes of Utah and that 
Utah Code 1943 104-2-26 (1) is the limita- 
tion upon actions created by statutes of all 
other jurisdictions. 

Apparently no state in the Union has had 
a statute of limitations comparable to this 
Utah statute. And there is no decision of 
the Supreme Court of Utah that has ever 
discussed or considered it. 


[Opposing Contentions] 


Defendants’ counsel ask us to construe 
the word “state” in a large philosophical 
sense meaning “government” and to con- 
strue the word “foreign” to mean “other.” 


Counsel for plaintiff contend that the lan- 
guage “foreign state’ must be given its 
ordinary, usual and natural meaning and 
that it does not, include the Sherman and 
Clayton anti-trust laws of the United States. 
They contend the statute which provides 
the limitation of action in such cases is Utah 
Code Annotated 1943 104-2-30, which is the 
limitation for actions not otherwise specif- 
ically provided for. 


[Legislative History Omitted] 
KOK OK 


|“Foreign State’ Does Not Include United 
States Laws] 


The court is of the opinion that it would 
be a strained and unnatural interpretation 
of the language of the statute to adopt de- 
fendants’ view. It is doubtful that the legis- 
lature intended to use the word “state” in 
the political science and philosophical sense 
claimed. And it would be strange to inter- 
pret the word “foreign” to include the stat- 
utes enacted by Congress which in their 


1The complaint in United States v. Para- 
mount Pictures, Inc., et al., was filed in the 
United States District Court for Southern Dis- 
trict of New York, July 30, 1938. A consent 
decree was entered November 20, 1940 and was 
effective until August 1, 1944 against all the 
defendants except United Artists, Columbia and 
Universal. At that time the government moved 


{] 62,751 


for trial against all of the defendants. The 
Final Expediting Court Decree was rendered 
Feb. 8, 1950, and the U. S. Supreme Court 
Mandate on Appeal filed in the district court 
July 8, 1950. 334 U. S. 131 (1948); id. 85 F. 
Supp. 881 (S. D. N. Y. 1949). 

*15 U. S.C. A., Sections 1, 2 and 15. 

> Cope v. Anderson, 1947, 331 U. S. 461. 463. 
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proper sphere are no more foreign to the 
state of Utah than are the laws enacted by 
its own legislature. The laws of a sister 
state have no applicability here and might 
in that sense be “‘foreign.”’ The same cannot 
be said of the laws of the United States. 
Hence the court concludes that Utah Code 
Annotated 1943 103-2-26 is not the appli- 
cable statute of limitations in this case. * * * 
[Footnote omitted.] 


ie 


The defendants next contend that if Sec- 
tion 104-2-26 (1) is not controlling, that 
Subdivision (2) of the Section is controlling 
in so far as plaintiff seeks to recover treble 
damages. Subdivision (2) applies to an ac- 
tion upon “a statute for a penalty’ where 
the action is given to an individual, and it 
provides for a one-year limitation. Counsel 
urge that the treble damage feature of the 
anti-trust laws is a “penalty” for a violation 
of the anti-trust laws, which is an offense 
against the United States. It is urged that 
the recovery of actual damages is remedial, 
i. €., compensation for plaintiff’s loss, but 
that when the statute goes beyond compen- 
satory damages it inflicts punishment de- 
signed to deter violations. * * * [Cases cited.] 


On the other hand, counsel for plaintiff 
contend that the Utah statute of limitations 
for “an action upon a statute for a penalty 
or forfeiture where the action is given to 
an individual ” does not apply to ac- 
tions for treble damages under the Sherman 
and Clayton anti-trust acts. * * * [Cases 
ctted.] 


[Treble Damages Not Penalty] 


It is my judgment that the Utah statute 
of limitations, when it speaks of an action 
upon a statute for “a penalty or forfeiture 
where the action is given to an individual 
or to an individual and the state,” refers to 
actions to enforce the criminal Jaw, in the 
nature of the well known informers actions. 
The language of this statute is not modern. 
It has been in the Anglo-American statu- 
tory law for a long time and I very seri- 
ously doubt that the legislative history of 
this provision would justify its application 
to suits for treble damages under the Sher- 
man anti-trust and Clayton Acts. * * * 
[Footnote omitted.] 


+United West Coast Theatres Corporation v. 
South Side Theatres, Inc., (D. C. S. D. Cal. 
1949), 86 Fed. Supp. 109, 110, 111. Burnham 
Chemical Co. v. Borax Consolidated (CCA 9th, 
1948) 170 Fed. (2d) 569, 576-578. 
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The word “penalty” covers a whole range 
of meanings. At one extreme it may mean 
a punishment imposed upon an offender 
against the criminal laws. At the other, it 
may mean simply the means by which a 
private right is made secure. It is the judg- 
ment of this court that the Utah statute 
uses the word in the former sense and that 
the treble damage sanction in the anti-trust 
laws was intended primarily to protect pri- 
vate rights. 


Moreover, the question has been decided 
by a federal district court in California and 
by the 9th Circuit.* 


[California Code of Civil Procedure] 


The sections of the California Code of 
Civil Procedure construed by the District 
Court for the Southern District of California 
and by the 9th Circuit were Section 340 (1) 
and Section 338 (1). Many of the provi- 
sions of the Utah Statutes come to us from 
the California Code. A comparison of these 
sections with our own leads me to conclude 
that Sections 340 (1) and 338 (1) of the 
California Code of Civil Procedure are the 
ancestors of the comparable provisions of 
Utah Code Annotated, Sections 104-2-26 (1) 
and 104-2-24.10. While courts of California 
have not determined which of these two 
statutes governs actions for treble damages 
under the anti-trust laws, the Federal Dis- 
trict Court in California and the 9th Circuit 
have held that the liability under 15 U. S. 
C. A., Sections 15, 26, is one “created by 
statute other than a penalty or a forfeiture.” 
The construction of the statute at its origin 
is strongly persuasive upon us. 

It follows that the Utah statute of limita- 
tions which governs the time within which 
actions for treble damages may be recov- 
ered under the Federal anti-trust laws is 
Section 104-2-30, Utah Code Annotated 
1943, which provides: 


“An action for relief not otherwise pro- 
vided for must be commenced within four 
years after a cause of action shall have 
accrued.” 

ants 


[“War-Time Tolling Statute’”’] 


Counsel for plaintiff further contend that 
the “War-Time Tolling Statute” ® tolled the 


5 Act of Oct. 10, 1942 (56 Stat. 781) and Act 
of June 30, 1945 (59 Stat. 306). 
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Utah Statute of Limitations during the pe- 
riod from October 10, 1942 to June 30, 1946. 
That statute declares: 


“That the running of any existing stat- 
ute of limitations applicable to violations 
of the anti-trust laws of the United States, 
now indictable or subject to civil proceed- 
ings under any existing statutes, shall be 
suspended until June 30, 1954, or until 
such earlier time as the Congress by con- 
current resolution, or the President, may 
designate. This Act shall apply to acts, 
offenses, or transactions where the exist- 
ing statute of limitations has not yet fully 
run, but it shall not apply to acts, offenses, 
or transactions which are already barred 
by the provisions of existing laws.’ ° 


Defendants contend that the War-Time 
Tolling Statute was intended to apply only 
to criminal proceedings and civil suits by 
the United States, and does not apply to 
suits by private persons. 


[Statute Applies to Suits by Private Persons] 


There is a well considered opinion by 
Judge Mathes in the United States District 
Court for the Southern District of Cali- 
fornia, holding that the statute is applicable 
to private actions for treble damages. Judge 
Mathes considers the legislative history of 
the statute and holds that it does not change 
the meaning of the plain language of the 
statute and that its application to civil suits 
by private persons is in furtherance of the 
ultimate purposes of the tolling statute.’ 


There are two other Federal District Court 
decisions on this subject. Both hold that 
the War-Time Tolling Statute applies to 
civil actions by private persons as well as 
actions by the United States.® 


The words in the Act of Congress should 
be given their natural significance. The lan- 
guage “civil proceedings under any existing 
statutes” in the judgment of this court means 
what it says, and plainly includes civil suits 
by private persons as well as criminal pro- 
ceedings and civil suits by the United States. 


§ 86 Fed. Supp. 111. 
™(D. C. S. D. Cal. 1949). United West Coast 
Theatres Corporation et al. v. South Side The- 


atres, Inc., et al. (Twentieth Century Fox 
Film Corporation, et al., Third-Party Defend- 
ants). 


8 Tiffin Building Corp. v. Balaban & Katz 
Corp., et al. (U. S. D, C._N. D;_Ill., Oct. 1949), 
87 Fed. 2d 121: Winkler-Koch Engineering Co. 
v, Universal Oil Products Co., etal: (ULSD. C: 
S. D. N. Y., May 5, 1950), CCH TRADE REGU- 
LATION REPORTS { 62,697. 
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The Ninth Circuit recently has held that 
the War-Time Tolling Statute is applicable 
to a private suit for treble damages under 
the anti-trust laws.” 


The running of the Utah statute of limita- 
tions was suspended from October 10, 1942 
to June 30, 1946. 

IV. 


Finally, counsel for plaintiff contend that 
the Utah statute of limitations has been sus- 
pended during the pendency of a suit for 
injunction under the Sherman Act, com- 
menced by the United States in the South- 
ern District of New York on July 30, 1938 
against all defendants in this action except 
Intermountain Theatres, Inc.” 


The applicable portion of Section 5 of the 
Clayton Act, U. S; C. A.; Title 15; Section 
16, second paragraph, provides: 


“Whenever any suit or proceeding in 
equity or criminal prosecution is insti- 
tuted by the United States to prevent, 
restrain or punish violations of any of the 
antitrust laws, the running of the statute 
of limitations in respect of each and every 
private right of action arising under said 
laws and based in whole or in part on 
any matter complained of in said suit or 
proceeding shall be suspended during the 
pendency thereof.” 


[Issues Defined] 


Three questions are raised by this con- 
tention: 


1. Whether or not the United States had 
instituted, and there were pending proceed- 
ings in equity or criminal prosecutions to 
restrain or punish the defendants for the 
matters complained of in the present suit. 
The basic test will be whether or not the 
private causes of action in the present suit 
are “based in whole or in part on any mat- 
ter complained of” in the United States v. 
Paramount Pictures, inc., et al. 

2. Whether or not during the hiatus of the 
period of the consent decree United States v. 
Paramount Pictures, Inc., et al., was pending 


ot SS A SE ees ee 
®Suckow Borax Mines Consolidated, Inc. v. 


Borax Consolidated, Limited (12158, decided 
Oct. 26, 1950, CCH TRADE REGULATION RE- 
PORTS { 62,714, not yet officially reported. 


0U. 8S. v. Paramount Pictures, Inc., et al. 
(1948), 334 U. S. 131, 68 S. Ct. 915, 92 L. Ed. 
I26O se TAG iG SsaD st Nasty 1949), 85 Fed. 
Supp. 881. 
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within the meaning of the language of 15 
U. S. ©. A., Sec. 16, 2d paragraph, “shall 
be suspended during the pendency thereof.” 


3. Whether or not United States v. Para- 
mount Theatres, Inc. should be considered to 
have been pending against Intermountain 
Theatres, Inc., a wholly owned subsidiary 
of Paramount, to the same extent that it 
was pending against the parent corporation, 
although Intermountain was not a named 
defendant therein. 


[Private Suit Based on Matters Complained of 
in Government's Suit] 


First, plaintiff contends that his private 
rights of action in the present suit are 
“based in whole or in part” on matters “com- 
plained of” in the suit of United States v. 
Paramount Pictures, Inc., et al. Of course, 
the test of the validity of his position is a 
comparison of the two suits. And, plain- 
tiff’s counsel has provided us with a full and 
detailed comparison of the specific matters 
of which plaintiff complains in his com- 
plaint, with the matters complained of in 
the government’s original and amended and 
supplemental complaints in United States v. 
Paramount, as well as a comparison with the 
final Findings of Fact and Conclusions of 
Law made by the Federal Expediting Court 
in its final judgment. All of these docu- 
ments are, by stipulation of the parties, 
before the court for the purposes of this 
separate trial on the limitation issue. 

This comparison leaves no doubt in the 
Court’s mind that the test of the applica- 
bility of Section 5 of the Clayton Act is 
met. Plaintiff's allegations with reference to 
the over-all conspiracy existing among the 
defendants, the program of theatre admis- 
sion price fixing employed by this conspiracy, 
the fixed, uniform and arbitrary clearance 
system imposed by these defendants and 
this conspiracy, together with the imposition 
of unreasonable clearances, the licensing 
of pictures through the device of block- 
booking, the employment of formula deals, 
master agreements and franchises by this 
conspiracy and by these defendants, the 
imposition of discriminatory contract terms 
against plaintiff and other indeperdent ex- 
hibitors and in favor of defendants, their 
affiliated chains and other large theatre chain 
operators, the creation and existence of mo- 
nopoly power by this conspiracy and by 
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these defendants, including the power to 
exclude from fair competition this plaintiff 
and other independent exhibitors, and the 
illegal use of this monopoly buying power 
in connection with exhibition of motion pic- 
tures throughout the country and in the 
Salt Lake City area, are matched by specific 
allegations, findings of fact or conclusions 
of law in United States v. Paramount. * * * 
[Footnote omitted. ] 


Second, plaintiff contends that United States 
v. Paramount was pending, within the mean- 
ing of Section 5 of the Clayton Act, against 
Twentieth Century-Fox Film Corp., Loew’s 
Inc., Paramount Pictures, Inc., Warner Bros. 
Pictures, Inc., R. K. O. Radio Pictures, Inc. 
and their subsidiaries during the period 
from November 20, 1940, the date on which 
a consent decree was entered into by these 
defendants, to August 7, 1944, when the 
Government moved for trial on the original 
and amended and supplemental complaints. 


In the cases that have been decided thus 
far the War-Time Tolling Act bridged the 
gap of the consent decrees and hence there 
was no decision upon this question. Here, 
the gap is not bridged. And, it is necessary 
to decide whether Section 5 of the Clayton 
Act continued to toll the statute during the 
period covered by the consent decrees. 

OK Ok 


The language to be construed here is, 
“shall be suspended during the pendency 
thereof,” in the second paragraph of Sec- 
tion 16, Title 15, U. S.C. A. 


[Government's Case Was Pending During Gap 
of the Period of the Consent Decree] 


It might be said with some force that, 
during the three-year trial period of the 
consent decree, there was an adjudication 
binding upon the consenting parties as to 
the course of action enjoined. Though, I 
think it clear that everything was open for 
consideration after that period. However, I 
have concluded that the common sense view 
of the matter is that United States v. Para- 
mount was pending during the hiatus of the 
period of the consent decree within the mean- 
ing of Section 16 of Title 15, U. S.C. A. 


The opinions of the Expediting Court ” 
and of the United States Supreme Court 
are explicit that the consent decree was a 
stop-gap measure to last three years as a 


2 ee SS 


1166 Fed. Supp. 323, 333. 
12 334 U. S. 131, footnote 3. 
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trial period. Everything was open for con- 
sideration after that time. Any party might 
then apply to vacate the decree. And, that 
is exactly what happened. When the Gov- 
ernment moved for trial it was free to seek 
all the relief prayed for in its amended 
complaint. 
* OK Ox 


The express exclusions from the consent 
decree are significant. Certainly, nothing 
was decided in the consent decree which at 
all affected the nonconsenting parties, and 
United States v. Paramount, during the in- 
terval, was pending against them. 


Even against consenting parties the gov- 
ernment’s complaint, alleging monopoly, 
and seeking remedies of divorcement and 
divestiture, was still pending because the 
consent decree by its own terms excluded 
these. * * * [Footnote omitted.]} 


This consent decree involved no adjudi- 
cation, no merger, and was not res adjudicata 
as to any issue raised by the complaint. 
Surely, such decree provides a most inse- 
cure foundation for private rights of action 
“based in whole or in part on any matter 
complained of?’ in Umted States v. Para- 
mount, within the meaning of the language 
of Section= 16)) litle 15.30) SG. Ae he 
reasons for the suspension of the statute of 
limitations in this section seem to me to 
apply with greater force to the interval cov- 
ered by this consent decree. If the statute 
is not suspended, the plaintiff has no sure 
basis for recovery on his private right of 
action under such a decree. Yet, he will 
feel that time is running out on him and will 
press his suit, which may turn out to be a 
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groundless one. The defendants, during a 
trial period, will be subjected to harassing 
litigation, perhaps groundless in the end. 
And, the purposes of the temporary period 
in which to enable the industry to solve its 
own problems are defeated. Tolling the 
statute of limitations protects the plaintiff 
while his right of action ripens, and rewards 
him for withholding his suit at a time when 
it is the policy of the law to free the de- 
fendant from its annoyance. It would ap- 
pear that Section 16 has a fortiori application 
to such a case. 


The result is that effect will be given to 
the two suspension statutes and plaintiff is 
entitled to go back for four years, under 
the Utah statute, after first making allow- 
ances for the period during which the statute 
of limitations is tolled. Momand v. Um- 
versal Fil Exchanges, supra. 


| Third Point Not Decided] 


Third, plaintiff contends, since Intermoun- 
tain Theatres, Inc. was a wholly owned sub- 
sidiary of Paramount, the case of United 
States v. Paramount should be regarded as 
pending against it to the same extent it was 
pending against the parent corporation, al- 
though Intermountain was not a named de- 
fendant. 


The case will be set down for further ar- 
gument upon this point on the next rule 
day. The point has not been argued fully 
enough to satisfy the Court, defendants’ 
counsel filed no brief upon it, and the brief 
of the learned counsel for plaintiff, exhaus- 
tive upon the other points, is indecisive 
upon this one. 


[| 62,752] Griffin Manufacturing Co. v. Speedproducts Co. 


In the Supreme Court of New York County. Special ‘Ferm, Part JUD,125:N: Yuki 
7. January 2, 1951. 


Robinson-Patman Price Discrimination Act 


Robinson-Patman Act As a Defense—Contract Action for Price of Goods Sold— 
Permissible Extent of Sanctions Against Violators of Act.—In an action for goods sold and 
delivered the affirmative defense was raised that the contract on which recovery was sought 
was violative of, and that therefore the sale was prohibited by, the Robinson-Patman 
Act. It was held, however, that this defense was insufficient since uncollectibility of a 
debt contracted on a prohibited sale is not one of the sanctions prescribed by the Act, and 
the interpretation of the statute by the federal courts, which so held, is controlling since 
the question presented was not one of local public policy. 


See the Robinson-Patman Act annotations, Vol. 1, J 2212.790. 


Hecnt, J.: Plaintiff moves to dismiss the 
affirmative defense for insufficiency. Action 
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is brought for goods sold and delivered. 
The affirmative defense alleges that the sale is 
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prohibited by the provisions of the Robin- 
son-Patman Act (15 U. S. C.-A., sec. 15). 
The act provides that violators may be pun- 
ished in a criminal proceeding or by civil 
action by the person injured for treble dam- 
ages. Nowhere in the act is there a provis- 
ion that contracts violative of its provisions 
are illegal. Defendant maintains that the 
mere fact that certain conduct is declared 
to be wrong renders unenforcible any con- 
tract in pursuance of such conduct. 


[|Robinson-Patman Act as Defense] 


There are numerous cases decided by the 
courts of this state that a contract made in 
violation of a criminal or prohibitory statute 
is an unlawful undertaking and is void and 
unenforcible whether the thing forbidden is 
malum in se or malum prohibitum, or lacking 
specific statutory declaration of illegality 
(Sturm v. Truby, 245 App. Div., 357, and 
cases cited therein). However, in a case de- 
cided by the Appellate Term of this court, 
involving the precise question here pre- 
sented, the court held that the defense of the 
Robinson-Patman Act is not available as a 
complete avoidance of liability (Progress 
Corp’n. v. Green, 163 Misc. 828). Subsequent 
to that decision, on a similar motion, the Su- 
preme Court in Kings County sustained 
such a defense (F. Dudley Stock & Sons, v. 
Jacobson, 173 Misc., 621). The court there 
relied on the decision by Judge Rosenman 
in Remington Rand v. International Business 
Machine Corporation (167 Misc. 108). That 
case, however, involved the effect of the 
Sherman Anti-Trust Act. 
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[Bruce Case] 


Recently the United States Supreme Court 
had before it a case involving the point at 
issue (Bruce’s Juices, Inc., v. Am. Can Co., 
330 U. S., 743). While it may be argued 
that on the facts the case is not on all fours 
with that presented here the court at great 
length discussed the effect of the Robinson- 
Patman Act as a defense to an action on 
promissory notes given in payment for the 
sale of merchandise. The court clearly in- 
dicated that if Congress desired to give the 
additional sanction of uncollectibility of any 
debt contracted on a prohibited sale it would 
have so stated. In the absence of such 
proviso the seller may collect the debt and 
the buyer is relegated to the remedies pro- 
vided by the statute. The court also pointed 
out that its decisions in Sherman Anti-Trust 
cases were not controlling, because that act, 
by its specific terms, makes the contracts 
illegal. The question presented here is not 
one of local public policy, but the applica- 
tion of a federal statute even if interposed 
only by way oi defense. In this regard the 
interpretation of the statute by the federal 
courts should be followed. As was said in 
the Bruce case (p. 744), “The federal ques- 
tion which survives proceedings in the Flor- 
ida state courts is whether the renewal notes 
representing the purchase price of goods 
sold and delivered are uncollectible if it is 
found that the vendor violated the Robin- 
son-Patman Act.” 


Motion granted. Order signed. 


[] 62,753] Staebler-Kempf Co. v. Mac’s Auto Mart, Inc. 
In the Supreme Court of the State of Michigan. October Term, 1950. January 8, 1951. 


Michigan Trusts and Contracts in Restraint of Trade Law 


Uniform Resale Prices—Reasonable Restraints—Underselling Prohibited by Provision 
in Covenant in Land Lease From Supplier.—A retail gasoline dealer refused to sign the 
“customary dealer’s contract” of an oil company which provided that the retailer would 
sell the oil company’s gasoline at the same price charged by the other retailers supplied 
by the oil company, after the company had loaned and installed the retailer’s equipment 
consisting of pumps, tanks, signs and other articles. An injunction was granted restrain- 
ing the retailer from underselling other retailers, even though the contract was unsigned, 
on the basis of a deed containing a covenant requiring the occupier to sell “at such prices 
and on such terms as are customarily furnished to other dealers in like products.” The 
covenant was not an unreasonable restraint of trade because the oil company imposing it 
was in the weakest competitive position of all the wholesalers in the area and there was no 
intent to control the gasoline prices of the entire vicinity or to stifle competition. 


See the State Laws annotations, Vol. 2, J 8415.12. 
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For the plaintiff: Burke, Burke & Smith, Ann Arbor, Michigan. 
For the defendant: Conlin, Conlin & Parker (Edward F. Conlin and Richard J. Mann 


of counsel), Ann Arbor, Michigan. 
BEFORE THE ENTIRE BENCH. 


[Facts of the Case] 


Butze., J.: [Jn full text] The Staebler- 
Kempf Oil Company, a Michigan corpora- 
tion, is a wholesale and retail dealer in 
“Marathon” gasoline and other branded 
petroleum products in the city of Ann Ar- 
bor, Michigan. It supplies seven retail out- 
lets owned and conducted by others and 
also one that it runs and owns. The oil 
company and the retailers operate under 
what is called the “customary dealer’s con- 
tract,’ which contains, among other provi- 
sions, an agreement by the retailer to sell 
only the oil company’s gasoline, and at the 
same price charged by the other retailers 
supplied by the oil company. The price is 
set at the oil company’s own retail station 
and is varied to meet the lowest price 
charged by the oil company’s competitors. 
The oil company is the smallest wholesale 
distributor of gasoline in Ann Arbor. 


In 1946, the oil company conveyed prop- 
erty in Ann Arbor, which it had owned for 
over 20 years, to the Martin Sales and Serv- 
ice Company. The deed contained the fol- 
lowing covenant: 


“It is a condition of this conveyance 
that the party of the second part (vendee) 
agrees that should he construct and op- 
erate a gasoline filling station or service 
motor vehicles with gasoline, oil and other 
lubricants on the premises above des- 
cribed, or deal in such commodities there- 
on, during a period of ten years beginning 
on August 19, 1946, said party of the second 
part will purchase from Staebler-Kempf 
Oil Company, a Michigan corporation, of 
Ann Arbor, Michigan, all gasoline, oil and 
other lubricants sold on the premises, and 
said Staebler-Kempf Oil Company agrees 
that it will furnish the reasonable require- 
ments of the party of the second part for 
such products, unless prevented by causes 
beyond its control, at such prices and on 
such terms as are customarily furnished to 
other dealers in like products in the Ann 
Arbor, Michigan, area. (Emphasis added.) 
The party of the second part agrees that 
this provision shall be incorporated in any 
deed executed by the party of the second 
part, and the covenants herein made shall 
run with the land for such term of ten 
years.” 
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In 1947, Martin Sales and Service con- 
veyed the premises by a deed containing the 
above quoted covenant to Mac’s Auto Mart, 
Inc., a Michigan corporation, defendant 
herein. 

In the early part of 1949, the defendant’s 
representative, Balfe MacDonald, asked the 
oil company to install some new equipment 
at the service station. The record is not 
clear as to whether the service station was 
being operated by the defendant prior to 
1949. After discussions, it was finally agreed 
that the oil company would loan to the de- 
fendant equipment consisting of gasoline 
pumps, storage tanks, signs and some other 
articles, worth about $1,500 at cost, and that 
the defendant would sign the customary 
dealer’s contract. The oil company installed 
the equipment. It also delivered about 1600 
gallons of gasoline to the defendant, for 
which the latter paid cash, the usual terms 
of payment by the plaintiff’s retailers. Mac- 
Donald then refused to sign the tendered 
contract, objecting to the uniform price 
clause contained therein. He was asked why 
he had not objected earlier before the oil 
company had installed the equipment, and 
he replied that he had not because he knew 
very well what the oil company’s reaction 
would be. The defendant then started to 
sell gasoline at a price lower than charged 
at plaintiff's other outlets. The oil company 
filed a bill for an injunction to restrain the 
defendant from underselling the other retail 
stations. The defendant has appealed from 
the decree granting the injunctive relief. 


[Opposing Contentions] 


The defendant’s first contention is that the 
phrase in the covenant “at such prices and 
on such terms as are customarily furnished 
to other dealers in like products in the Ann 
Arbor, Michigan, area,” refers only to prices 
and “terms of payment,” and because of this 
limited meaning it is not legally obligated to 
sell the oil company’s gasoline at the uni- 
form price charged by the other retailers of 
the oil company. It contends that when the 
parties negotiated for the equipment, they 
did not intend to be bound by any oral un- 
derstanding, and since the written contract 
has not been signed, the plaintiff can only 
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recover the value of the equipment installed. 
The defendant offers to pay for this equip- 
ment and will abide by the terms of the 
covenant to the extent that it will purchase 
all gasoline from the plaintiff, but is unwill- 
ing to sell at the uniform price. 

The plaintiff insists that the defendant is 
bound by the contract whether it has been 
signed or not because the phrase in the 
covenant in the deed refers to “terms of 
performance,” which include a uniform price 
clause. 


[Word “Terms” Defined] 


The word “terms” has been defined by 
our court. In Detroit v. Detroit United Rail- 
way, 173 Mich. 314, 322, we said: 


“* * * ‘terms’ and ‘conditions’ often 
used synonymously, when relating to legal 
rights, are technical words of well-defined 
meaning. As used in contracts generally, 
they mean the propositions, limitations, 
and exactions which comprise in whole or 
in part the agreement and govern the 
contracting parties, defining what they 
obligate themselves to do or not to do.” 

It is true that the word “terms” in the 
phrase “prices and terms” often refers only 
to the time of payment, when the phrase is 
taken by itself. However, the phrase cannot 
be interpreted in the abstract. The meaning 
of any particular part of an instrument can 
only be found by an examination of the 
whole. The clause in question is the only 
clause in the covenant relating to the oil 
company’s uniform dealings with its re- 
tailers. The two most important aspects of 
these dealings are the prices to be charged, 
and the terms upon which the gasoline 
will be delivered to the retailers. It is 
not strange that they should be named to- 
gether, and their mere proximity is not a 
sufficient reason to alter the usual definition 
of the word “terms.” 


[Retailer Must Sell at Uniform Price] 


The defendant is legally obligated by the 
covenant in the deed to sell the oil com- 
pany’s gasoline at the same price as the 
other retailers, since that is the requirement 
imposed by the oil company. It is imma- 
terial that the tendered contract is unsigned. 


[Contract Not Unreasonable 
Restraint of Trade] 


The defendants contend that the agree- 
ment between the parties is void and unen- 
forceable under the provisions of the antitrust 
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act of 1899, CL 1948, § 445.701, Stat. Ann. 
§ 28.31, and under our decisions in Hunt v. 
Riverside Co-operative Club, 140 Mich. 538; 
W. H. Hill Co. v. Gray & Worcester, 
163 Mich. 12; Mulliken v. Naph-Sol Refin- 
mg Co., 302 Mich. 410. It is urged that 
the contract is an attempt to stifle competi- 
tion among the retailers supplied by the 
plaintiff, and is a horizontal price fixing 
agreement to protect the plaintiff in the op- 
eration of its own retail outlet, and that 
these are unlawful purposes under the statute. 


The statute, if read literally, would seem 
to support the defendant’s contentions. How- 
ever, the statute does not define restraint 
of trade, and the definition has been judi- 
cially supplied. It has long been held that 
a contract would not be construed as in re- 
straint of trade unless the restraint was un- 
reasonable. Standard Oil Co. v. United Stages, 
221 U. S. 1 (55 Led 619); People ex rekyAt- 
torney General v. Detroit Asphalt Paving Com- 
pany, 244 Mich. 119; see also 41 CJ 109. 


Chief Justice Christiancy provided the 
guide by which reasonableness could be de- 
termined in Hubbard v. Miller, 27 Mich. 15, 
where he said: 


‘ok * * if, considered with reference to 
the situation, business and objects of the 
parties, and in the light of all the sur- 
rounding circumstances with references to 
which the contract was made, the re- 
straint contracted for appears to have 
been for a just and honest purpose, for the 
protection of the legitimate interests of 
the party in whose favor it is imposed, 
reasonable as between them and _ not 
specially injurious to the public, the re- 
straint will be held valid.” 


Does the covenant and tendered contract 
meet this test? The trial judge, in a well 
written opinion below, said: 


“It was. not shown by any testimony 
that the purpose of plaintiff in incorpora- 
ting the covenant in the deed was to con- 
trol prices of gasoline or petroleum 
products in Ann Arbor and vicinity and 
stifle competition. On the contrary much 
weight must be attached to the fact that 
plaintiff owned this land for upwards of 
20 years, during which period it had con- 
trolled the station and this outlet for 
plaintiffs products. Certainly plaintiff 
properly could reasonably restrict the use 
of the land in the hands of a purchaser,— 
as the covenant does for a period of ten 
years. Had plaintiff retained ownership of 
the land there can be no question that 
plaintiff could have seen to it that only its 
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products were sold on the premises and at 
plaintiff's prices. * * * 

“This then is not primarily or solely a 
price-fixing agreement but rather an 
agreement pursuant to a covenant running 
with land which plaintiff sold and which 
plaintiff would not have sold without the 
covenant.” 

[Similar Case] 


Ouinlivan v. Brown Ol Co., 96 Mont. 147 
(29 P. 2d 374), is factually similar to the in- 
stant case. In that case the court was asked 
to determine the validity of a covenant in a 
lease to a gasoline station. The covenant 
required the lessee to sell the lessor’s gaso- 
line at the same price charged at the lessor’s 
other retail outlets. The Montana anti-trust 
act is similar to ours. The court found the 
covenant valid. It stressed the absence of 
intent to destroy the lessee’s business, and 
balanced the small gain to the public against 
the lessor’s honest business purpose. 


Plaintiff was in the weakest competitive 
position of all the Ann Arbor wholesalers. 
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An intra-company price war might well have 
forced it out of busines and would not have 
appreciably affected the price of gasoline 
in that highly competitive industry. 


The cases cited by the appellant are not 
in point. Hunt v. Riverside Co-Operative Club, 
supra, and Mulliken v. Naph-Sol Refining Co., 
supra, involved agreements which were pat- 
ently injurious to the interests of the public. 
Hill v. Gray & Worcester, supra, was decided 
prior to our court’s interpretation of the act 
of 1889 in People ex rel. Attorney General v. 
Asphalt Paving Co., supra, and does not rep- 
resent the current judicial interpretation of 
the statute, nor do the facts present as fair 
and compelling a business purpose as is 
present in the instant case. 

In view of our decision there is no need 
to discuss the effect of the Michigan Fair 
Trade Act, CL 1948, § 445.151 (Stat. Ann 
§ 19.321) on this covenant. 

The decree of the trial court is affirmed, 
with costs to the appellee. 


[] 62,754] Fred S. Kogod and Max Burka, individually and as copartners doing 
business as K-B Amusement Co. v. Stanley Co. of America and Kass Realty Co., Inc. 


In the United States Court of Appeals for the District of Columbia Circuit. Nos. 


10398-10400. December 21, 1950. 


Appeals from the United States District Court for the District of Coiumbia, No. 
10399 affirmed. Nos. 10398 and 10400 dismissed. 


Sherman Antitrust Act 


Motion Picture Industry—Illegal Three-Party Contract to Suppress Competition— 
Damages for Breach Not Allowed.—Damages cannot be awarded to a real estate firm 
for the violation of a three-party contract under which two film exhibitors were to desig- 
nate a site for a theatre to be built by the real estate firm. Since the contract did not 
permit either film exhibitor alone to designate a site, but required both to agree on one, 
it was in effect a contract that the new theatre would be so located that it would not 
compete with any other theatre in which either film company was interested. The real 
estate firm cannot be heard to complain of the failure to carry Out an argeement to 
suppress competition and extend monopoly. 


See the Sherman Act annotations, Vol. 1, {| 1220.503, 1660.101, 


For the appellants: Robert E. Sher (Monroe Oppenheimer and William P. Bernton 
on the brief). 


For the appellees: Louis Ottenberg (H. Max Ammerman on the brief), for Kass 
Realty Co., Inc.; Philip W. Amram, for Stanley Co. of America. 


a ene a decision of the District Court reported in 1948-1949 Trape CAses at 


Before EDGERTON, PrETTYMAN, and Procror, Circuit Judges. 


EpGERTON, Circuit Judge: In 1945 Kogod 
and Burka (K-B), theatre owners bought 
a site on MacArthur Boulevard in the Dis- 
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trict of Columbia and announced they would 
build a theater there. About the same time 
Stanley Company (Stanley), a wholly-owned 
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subsidiary of Warner Brothers, made a 
contract with Kass Realty Company (Kass) 
by which Kass agreed to build a theater 
on MacArthur Boulevard and lease it to 
Stanley. The Stanley site was about three 
blocks from the K-B site, and the area 
could not profitably support two theatefs. 
K-B sued to enjoin construction of the 
Stanley theater on the ground that it was 
part of a plan to perpetuate a Warner 
monopoly. That suit resulted in a settle- 
ment evidenced by three contracts. 


[Contracts of Settlement] 


Two of these contracts were between 
Stanley and K-B and provided for aband- 
oning the Stanley theater project and form- 
ing the MacArthur Corporation, with stock 
control divided between Stanley and K-B, 
to own and operate a theater on the K-B 
site. But the settlement depended on a 
three-party contract by which Kass agreed 
to cancel its contract with Stanley and re- 
ceived (1) $45,000 for canceling the pro- 
posed lease; (2) $15,000 for the sale of the 
unwanted Stanley site to the MacArthur 
Corporation; and (3) a promise by Stanley 
and K-B to designate within two years a 
site for another theater, to be built by Kass 
elsewhere in the District of Columbia, and 
to be leased to Stanley or, at Kass’ option, 
to Stanley and K-B. Stanley and K-B 
agreed to pay Kass $100,000 as damages if 
they failed to designate a site. They did 
not agree on one during the two-year 
period. K-B designated one at Georgia 
Avenue and Shepherd Street, and Stanley 
one at New Hampshire and Ethan Allen 
Avenues. 

[Paramount Cases] 


In 1946, when the contracts of settlement 
were made, United States v. Paramount 
Pictures, Inc., 66 F. Supp. 323, 70 F. Supp. 
53, was pending before a three-judge court 
in the Southern District of New York. In 
May 1948 the Supreme Court affirmed a 
part of the Paramount decree which re- 
quired Stanley to divest itself of all theaters 
held jointly with independents. United States 
v. Paramount Pictures, Inc., et al., 334 U.S. 
131, 149. A consert decree was afterwards 
entered in the District Court in New York 
which provided specifically that Stanley 
divest itself, by sale or dissclution, of its 
interest in the MacArthur Corporation.’ 


1 Bquity Case No. 87-273, D. C., S. D. N. Y., 
December 21, 1948; unreported. 
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Meantime in June 1948 K-B brought the 
present suit against Stanley to compel 
Stanley to sell its interest in the MacArthur 
Corporation to K-B, and also to “determine 
the rights of the parties in the second, 
theater to be constructed by Kass .. .” 
Kass intervened and claimed $100,000 dam- 
ages because Stanley and K-B had not 
designated a site. Stanley answered K-B’s 
complaint and filed a counterclaim. The 
court on its own motion dismissed the com- 
complaint, the intervening petition, and the 
counterclaim. It held the three contracts 
illegal per se as in restraint of trade. With 
respect to the three-party contract, the court 
held further that even if it “were not tainted 
with the same illegality as that of the 
original one beween the plaintiffs and the 
defendant Stanley, there is no obligation on 
Kogod under its terms to designate any Stte, 
and Stanley is incapable of doing so either 
alone or in conjunction with Kogod by 
operation of law.” 

Though all parties appealed, before the 
case was argued K-B and Stanley moved 
to dismiss their appeals. Kass opposed the 
motions and we denied them in order to 
protect possible rights of Kass pending 
determination of his appeal. 


[Interpretation of Three-Party Contract | 


The three-party contract expressly pro- 
vided that the designation of a site must be 
made by both Stanley and K-B: “3. Stanley 
and K-B agree that within two (2) years 
from the date of this agreemenet they shall 
designate a site. 4. If Stanley and 
K-B shall fail or refuse within two years 
from the date hereof to designate or to 
convey to Kass a site Stanley and 
K-B jointly and severally hereby obligate 
themselves to pay . $100,000.” The 
District Court held that “the language is 
plain and unambiguous that K-B, with 
reference to [designating] the site has no 
rights execpt those it might exercise in 
connection with Stanley ” We agree. 
It is true that the contract provides ‘5. If 
Stanley shall be prevented from taking or 
participating in the taking of a lease on the 
theatre to be erected by Kass as aforesaid 
for reasons beyond its control, then K-B 
shall have the power and privilege, inde- 


pendently, to exercise the right herein 
granted jointly to Stanley and K-B. 
{ 62,754 
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Bristol-Myers Co. v. Picker 


In such event Stanley agrees to deposit 

. security for the performance by K-B 
of the terms, covenants and conditions of 
the lease .’ But this language as we 
understand it gives K-B only the “power 
and privilege” to take a lease, “if Stanley 
shall be prevented from taking or partici- 
pating in the taking of a lease”, after a site has 
been jointly designated. We do not under- 
stand it to authorize designation of a site 
by K-B without the concurrence of Stanley. 


Neither, we think, does the contract au- 
thorize Stanley to designate a site without 
the concurrence of K-B. The operative part 
of the contract plainly gives Stanley no 
such right. It is therefore immaterial that 
an introductory recital or “Whereas clause” 
states not only that “Kass is to lease to 
Stanley or to both ee titealsomtnat 
the site is “to be selected by Stanley or 
both . . .” For “If both the recitals and 
the operative part [of a contract] are clear, 
but they are inconsistent with each other, 
the operative part is to be preferred. Ex 
Parte Dawes, L. R. 17 Q. B. D. 275. See, 
also, William v. Barkley, 165 N. Y. 48, 58 


N. E. 765.” Wilson v. Towers, 55 F. 2d 199, 
200 (C. A. 4th). There is nothing technical 
about this rule. In making contracts, people 
pay more attention to the promises they 
actually give and take than to any attempts 
at summarizing or describing them. The 
promises themselves are therefore the most 
trustworthy as well as the most direct evi- 
dence of what the parties intend. 


Since the contract does not permit either 
Stanley or K-B alone to designate a site, 
but requires them to agree on one, it is in 
effect a contract that the new theater will 
be so located that it will not compete with 
any other theater in which either Stanley 
or K-B is interested. Kass cannot be heard 
to complain of the failure of Stanley and 
K-B to carry out an agreement to suppress 
competition and extend monopoly in viola- 
tion of the Sherman Anti-Trust Act, 26 
Stat. 209, 15 U. S. C. §3. The judgment 
dismissing the complaint of Kass is there- 
fore affirmed. There is now no reason why 
the motions of K-B and Stanley to dismiss 
their appeals should not be granted. 


[] 62,755] Bristol-Myers Co. v. Irving Picker et al. copartners doing business 


under the name of Picker Pharmacy. 


In the New York Court of Appeals. November 30, 1950. 
Appeal from the Appellate Division of the Supreme Court for the first judicial depart- 


ment, which reversed a judgment of the Supreme Court of New York County Special 
Term (Percora, J.). Appellate Division reversed and Special Term affirmed. 


New York Fair Trade (Feld-Crawford) Act 


Trade-Marked Merchandise—Cash Register Receipts Redeemable in Fair Trade Items 
—Injunction to Protect Good Will and Minimum Prices.—An injunction was granted at 
the instance of a drug and cosmetic manufacturer restraining a retail drug store from 
granting cash register receipts redeemable in merchandise at 2% per cent of the total 
purchase price in the sale of the manufacturer’s brand name products, the prices of which 
were established by fair trade agreenients. Allowance of discounts injures the good-will 
value of trade-marked products and in an action in equity for an injunction no showing 
of specified money damage is required. 


See the State Laws annotations, Vol. 2, 8604.15, 8604.45; Resale Price Maintenance 
Commentary, Vol. 2, J 7314. 


For the plaintiff: Gilbert H. Weil and Isaac W. Digges, New York, New York. 


For the defendants: Charles Green Smith, Frances Kneitel, William S. Beinecke and 
Constantine Mittendorf, New York, New York. 


Affirming the decision of the Supreme Court of New York County, reported in 1948- 
1949 TRADE CASEs at J 62,426. 


FROESSEL, J.: This appeal presents to us a 
merchandising plan originated and extended 
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by defendants-respondents, the legality of 
which we are to determine in the light of 
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article XXIV-A of the General Business 
Law, more commonly referred to as the 
Fair Trade Law. 


[Facts of the Case] 


Plaintiff-appellant is a manufacturer and 
distributor of well-known drug products and 
cosmetic articles which it sells under dis- 
tinctive trade-marks. It has expended large 
sums of money advertising and selling its 
trade-marked products, and has established 
a valuable reputation and good will for them. 
To protect that good will it has established 
minimum retail prices for its products, pur- 
suant to sections 369-a to 369-e of the Gen- 
eral Business Law, and fulfilled all the 
requisites to their fair trading. Defendants 
had not themselves entered into any fair 
trade contract with plaintiff, but knew of 
the existence of said agreements and the 
minimum resale prices stipulated therein. 


Defendants operate a retail drug-store as 
copartners in Lynbrook, Nassau County, 
New York, where they sell, among other 
things, appellant’s products. They originated 
the merchandising plan in question prior to 
the passage of the Fair Trade Law, and 
some thirteen or fourteen years prior to the 
time of the trial, which took place in 1948. 
Cash register receipts, which were originally 
redeemed in specified articles of merchandise 
(called “presents and gifts’), were later re- 
deemed in trade from defendants’ merchan- 
dise, whether fair-trade or not, at the rate 
of 24%4% of cash purchases (no others are 
made), when they aggregated $10 or more. 


As a result of the alleged competition of- 
fered by department stores in surrounding 
communities (not Lynbrook proper), de- 
fendant and fourteen other merchants in 
their area formed a “Dividend Club” in 1947. 
Defendants’ plan was thereupon extended to 
these other stores, so that each member re- 
deemed his own receipts as well as those 
issued by any other member, and monthly 
adjustments were made. The customer, upon 
accumulating $10 worth of the receipts from 
any of these stores, could then redeem them 
therein, at a value of twenty-five cents, in 
merchandise, whether fair-trade or not rang- 
ing through children’s wearing apparel; coats, 
suits, dresses; curtains and draperies; drugs 
and cosmetics; fruits and vegetables; gifts 
and greeting cards; gasoline, oil and filling 
station services; hardware and appliances; 
jewelry; ladies specialties; meats; men’s 
haberdashery; occasional furniture and 
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lamps; rugs and linoleum; stockings and 
sportswear. 
[Fair Trade Act] 


Section 369-a of the General Business Law 
provides for price-fixing of certain com- 
modities, excluding from its operation, how- 
ever, several situations unrelated to this 
case (§ 369-a, subds. 2, 3; § 369-c). Section 
369-b provides as follows: “Willfully and 
knowingly advertising, offering for sale or 
selling any commodity at less than the price 
stipulated in any contract entered into pur- 
suant to the provision of section three 
hundred sixty-nine-a, whether the person so 
advertising, offering for sale or selling is or 
is not a party to such contract, is unfair 
competition and is actionable at the suit of 
any person damaged thereby.” 


[Issue Defined] 


Simply stated, we are to determine whether 
the issuance of cash register receipts in 
accordance with the foregoing plan, redeem- 
able in merchandise at 214% of the pur- 
chase price, in conjunction with the sale 
of plaintiff’s fair-traded products, consti- 
tutes price cutting, and, if so, is such price 
cutting the unfair competition contemplated 
by the Fair Trade Law. Special Term 
adopted the view that defendants’ practice 
amounted to price cutting in violation of 
the law; the Appellate Division adopted 
the contrary view. We have not passed 
upon this situation before. 

Much of the resale price maintenance 
legislation appears to have been stimulated 
by the decision in Schecter Poultry Corp. v. 
United States (295 U. S. 495 [1935]). Con- 
siderable discussion and controversy have 
ensued over the economic implications of 
such laws, which are now in force in most 
of the States of the Union. The Miller- 
Tydings Enabling Act has removed from 
the interdict of the Federal anti-trust and 
unfair competition laws resale price main- 
tenance agreements which are valid in the 
State of resale (U. S. Code, tit. 15, §1). 
Our statute was copied after its California 
prototype, which was aimed principally at 
the vicious “loss leader” type of competi- 
tion prevalent in the mid-thirties. (See 
Shulman, “The Fair Trade Act and the 
Law of Restrictive Agreements Affecting 
Chattels,” 49 Yale L. J. 607, 613-616.) 

In any event, the validity of the statutes 
as against constitutional objections is founded 
upon the protection which they are deemed 
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to afford the manufacturer as the owner of 
the brand name of trade-marked merchan- 
dise (Bourjois Sales Corp. v. Dorfman, 273 
N. Y. 167; Old Dearborn Distr. Co. v. Sea- 
gram-Distillers Corp., 299 U. S. 183). Ac- 
cordingly, a manufacturer, such as plaintiff, 
would seem to possess the prime right to en- 
force the minimum price set by it, and the 
statute extends its protective provisions to 
encompass persons who are not parties to 
the resale maintenance agreements, so that 
such enforcement may be had against a 
nonsignatory retailer (General Business 
Law, § 369-b; Port Chester Wine & Liquor 
Shop v. Miller Bros., 281 N. Y. 101). 


[Opposing Contentions] 


Plaintiff claims that defendants violate 
the former’s fair trade rights when they 
deliver to their customers, in exchange for 
the fair trade price of plaintiff’s products, 
not only the products themselves, but also 
cash receipts which have a redemption 
value in defendants’ store and elsewhere of 
24%2% of the fair trade prices. Defendants, 
on the other hand, maintain that the system 
employed by them is a legitimate competi- 
tive method. Defendants further contend 
that if our Fair Trade Law be construed 
to prohibit cash discounts on retail sales 
of minimum priced articles, it violates the 
Fourteenth Amendment to the Constitu- 
tion of the United States and article I of 
section 6 of our State Constitution. 


In support of their contention that there 
is no violation of the Fair Trade Law de- 
fendants cite from two other jurisdictions: 
Bristol-Myers Co. v. Lit Bros., Inc. (336 Pa. 
81 [two judges dissenting]); Food & Groc- 
ery Bureau v. Garfield (20 Cal. 2d 228); 
Weco Products Co. v. Mid-City Cut-Rate 
Drug Stores (55 Cal. App. 2d 684 [hearing 
denied—one judge dissenting]). The ra- 
tionale of these decisions, which were con-~ 
cerned with “trading stamps” and not cash 
register receipts, appears to be that the 
seller’s motive was not to cut the price 
but rather an advertising device to attract 
customers or to reward cash payments, and 
that in any event the rule de minimis non 
curat lex applies. The difficulty with these 
views is that the situation here presented 
is not among the several excluded by the 
Legislature from the operation of the statute. 
As to motive, defendants’ counsel at the 
trial frankly conceded: “Obviously, if it 
violates the Fair Trade Law, it does not 
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matter what its purpose was.” Of course 
the plan challenged is an advertising lure, 
and cash discounts are “an inducement to 
customers to attract them to his store” 
(Weco Products Co. v. Mid-City Cut-Rate 
Drug Stores, supra, p. 687), but so is any vio- 
lation of the Fair Trade Laws. The greater 
the discount or price cut, the greater the lure. 
By allowing a breach, no matter how small, 
we invite the flood, and unless the Legis- 
lature decrees the exception, we are power- 
less to allow it. 


[Discounts Directly Related to Price] 


Considered as a method of advertising, 
the challenged scheme must be differentiated 
from types of service such as free parking, 
self-service, care of infants, entertainment, 
free delivery and the like, with which we 
are not presently concerned. These other 
types of service have no direct relation to 
the article purchased or the price paid. 
They are completely separated and too remote 
from the pricing element to come with- 
in the statute’s prohibition. Here the bene- 
fit to the customer is directly, proportion- 
ately, inseparably and specifically related to 
the article purchased and tts price. 


Assuming that there is no essential dif- 
ference between the use of trading stamps 
and cash register receipts which are re- 
deemable, and that either may be regarded 
as a form of cash discount, I nevertheless 
cannot agree with the opinions in the cases 
cited that such a discount does not cut 
the sale price of an article. No matter how 
one puts it, the consumer who is accorded 
a cash discount in reality pays that much 
less for the article which he purchases, and 
this is none the less true because the re- 
turn is by way of merchandise rather than 
coin which may purchase merchandise. 
When defendants sold plaintiff's products 
at fair trade prices, and as a part of the 
same transaction gave their customers cash 
register receipts having a redemption value 
of 244% of such fair trade prices, they, in 
effect, sold plaintiff’s products at 21%4% less 
than the prices fixed. I car. see no distinc- 
tion between returning to the eustomer a 
credit memorandum of 214% and giving 
him a cash register receipt. And whether the 
discount is small or large makes no dif- 
ference—the statute forbids both. 

Defendants here agree that if the cus- 


tomer purchased $10 worth of plaintiff’s 
products, he would immediately receive, on 
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request and for nothing any fair-traded 
article he desired and which was priced at 
twenty-five cents. If a retailer may allow 
2%% under the statute, a competitor may 
follow the same plan but instead allow 5%, 
inviting retaliation with an even greater al- 
lowance. Where may it end? The same 
cutthroat competition sought to be avoided 
by the Fair Trade Law could thus be re- 
vived under the so-called cash discount system. 


The argument that the giving of a cash 
discount is an accepted form of doing busi- 
ness On the retail level, and for that reason 
constitutes an implied exception to the statute, 
is without weight, for prior to the passage 
of the Fair Trade Law it was also an ac- 
cepted form of business for a merchant to 
sell at any price he chose; it is those very 
practices that the act sought to interdict. 
It should be noted in passing that there is 
no evidence in the record of any custom or 
practice of giving cash discounts among re- 
tailers, although it is common knowledge 
that such is a customary practice as be- 
tween wholesalers and retailers. In any 
event, the Legislature has not sanctioned 
such discounts in the Fair Trade Law. It 
could well have provided for this exception 
as it has others (General Business Law, 
§ 369-a, subds. 2, 3; § 369-c), and as it has 
in the Alcoholic Beverage Control Law 
(§ 101-b, subd. 2, par. [b]), which express- 
ly permits a discount of 1% to the retailer 
for prompt payment. It has not done so, 
and we are not authorized to read such an 
exception into the Fair Trade Law. 


[Lower Court Opinions] 


While we have not passed upon the question 
here presented, the Appellate Divisions in 
the First and Second Departments have 
done so. In Palmer v. Angert (275 App. Div. 
965), the Appellate Division, Second Depart- 
ment, held that the practice of redeeming 
cash register receipts is a price cutting de- 
vice. In the First Department, the court 
arrived at the contrary conclusion in Benja- 
min v. Palan Drug Co., (275 App. Div. 1036), 
involving trading stamps, but wrote no opin- 
ion. And when the instant case came before 
it, again no opinion was written, but it merely 
reversed Special Term and cited the Benjamin 
case. However, the basis for its reversal is 
indicated by its eleventh finding of fact con- 
tained in the order of reversal, the first por- 
tion of which reads as follows: “Allowance 
of said cash discounts has not reduced the 
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minimum resale price of any commodity”. 
As hereinbefore indicated, I cannot agree 
that $10.25 equals $10; the defendants’ plan, 
however, designated, in effect, simply re- 
duced the minimum resale price by 24%. 


[Good-Will Injured] 


As to the remaining portion of said finding, 
namely, that the allowance of such discounts 
“has not injured the good-will value of any 
article of plaintiff’s merchandise”, I am of 
the opinion that the Appellate Division also 
clearly erred. The Fair Trade Law unquali- 
fiedly provides that price cutting fair trade 
articles in and of itself is unfair competition. 
We have heretofore recognized that the pri- 
mary legislative aim is to protect the good 
will of the trade-mark owner, and that when 
a commodity which bears a brand name is 
resold for less than the minimum price speci- 
fied in the fair trade contracts, “such conduct” 
is a “violation” of the plain mandate of the 
Fair Trade Act, and ‘is properly restrained 
by injunctive relief” (Guerlain, Inc. v. Wool- 
worth Co., 297 N. Y. 11, 17, 18). As was said 
in Old Dearborn Distr. Co. v..Seagram-Dis- 
tillers Corp. (supra, p. 195) “the act does not 
prevent a purchaser of the commodity bear- 
ing the mark from selling the commodity 
alone at any price he pleases. It interferes 
only when he sells with the aid of the good 
will of the vendor; and it interferes then 
only to protect that good will against injury. 
It proceeds upon the theory that the sale of 
identified goods at less than the price fixed 
by the owner of the mark or brand is an 
assault upon the good will, and constitutes 
what the statute denominates ‘unfair com- 
petition.’ ” 


[Proof of Money Damages Unnecessary] 


The “assault upon the good will” is the 
injury or damage resulting from the unfair 
competition, and is actionable under the stat- 
ute even though proof of specific money dam- 
ages is not supplied; in other words, injury 
to good will, actual or threatened, lies at its 
base. In Westcott Chuck Co. v. Oneida Nat. 
Chuck Co. (199 N. Y. 247, 251) in an action 
to restrain unfair competition, we said in 
effect that even in an action at law proof 
of actual damage is necessary only to justify 
more than a nominal recovery. But this is 
an action in equity and does not require a 
showing of specific money damage to sup- 
port an injunction (Calvert Distillers Corp. 
uv. Nussbaum Liquor Store, 166 Misc. 342, 347; 
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Saxlehner v. Siegel-Cooper Co., 179 U. S. 
42; Champion Spark Plug Co. v. Sanders, 331 
U. S. 125, 131; Straus v. Notaseme Hosiery 
Co., 240 U. S. 179; 2 Nims, Unfair Compe- 
tition and Trade-Marks [4th ed.], p. 1381; 
52 Harv. L. Rev. 293). To hold otherwise 
would defeat the purpose of the statute. In- 
sofar, therefore, as it involves an issue of 
fact, we are authorized to reverse Appellate 
Division finding number eleven, and to rein- 
state the findings of the trial court reversed 
by the Appellate Division (Civ. Prac. Act, 
§ 605). 


[Practice Termed Price Cutting] 


In summary, then, plaintiff has fully sus- 
tained the burden of proof. We are all agreed 
that cash register receipts have value that 
reduce the cost of the branded goods and 
that there is in consequence a mathematical 
reduction in the selling price, and the ma- 
jority agree that this is price cutting. That 
this was done knowingly is beyond dispute, 
for it is axiomatic that one intends the natu- 
ral consequences of his own acts, and in 
this case the members of defendants’ club 
were keenly aware of what they were doing, 
as evidenced by their failure to invite any 
competitors to join with them. Moreover, 
the statute does not require a showing of 
motive or wilful intent to jure, but merely— 
what has been abundantly shown here—will- 
fully and knowingly selling at any reduced 
price. Such selling “is an assault upon the 
good will” and constitutes “unfair compe- 
tition”; the manufacturer whose good will 
is thus assaulted is thereby damaged, and 
is entitled to injunctive relief to prevent 
continuing damage. 


[Constitutional Argument] 


Defendants have also raised the constitu- 
tional argument that to prohibit cash dis- 
counts on retail sales of minimum priced 
articles violates due process, in that such a 
practice has no relation to the only constitu- 
tional object of the statute, the protection 
of good will. Such an argument assumes 
that the practice in question has no effect 
on good will because it did not result in 
price cutting, and I think it is clear that this 
is not so. The regulation of otherwise legiti- 
mate practices in the valid exercise of police 
power, which has here been sustained (Bour- 
jots Sales Corp. v. Dorfman, supra; Old Dear- 
born Distr. Co. v. Seagram-Distillers Corp., 
supra), must be distinguished from absolute 
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prohibition of legitimate trade devices or 
from regulation unconnected with any proper 
object (People v. Gillson, 109 N. Y. 389; 
Sperry & Hutchinson Co. v. McBride, 307 
Mass. 408). The Fair Trade Law constitutes 
a lawful limitation upon the doctrine of free- 
dom of contract (see Guerlain, Inc., v. Wool- 
worth Co., supra). 

In the light of the foregoing, it is my view 
that the weight of the evidence lies with the 
finding of Special Term that the practice 
complained of does constitute price cutting, 
and the Appellate Division was in error on 
the law when it held that such practice is 
not within the prohibition of our Fair Trade 
Law. Accordingly, the judgment of the Ap- 
pellate Division should be reversed and that 
of Special Term affirmed, with costs in this 
court and in the Appellate Division. 


[Dissent] 


Fup, J. (dissenting). The present decision 
stigmatizes as unfair competition a long-estab- 
lished business practice, a practice untainted 
by deceit, oppression or unfair dealing and 
involving no assault upon the good will of 
the manufacturer. Reaching the result which 
it has, on the basis of a strained construction 
of the Fair Trade Law, the court turns a 
statute designed to promote fair trade into 
an unfair instrument suppressing honorable 
and decent competition and outlawing rea- 
sonable merchandising methods. 


Since defendants entered into no fair trade 
agreement with plaintiff, we are not here 
concerned with the validity of any contractual 
arrangements that the manufacturer may 
make with those dealers whom it selects to 
handle its products. The statutory action 
of unfair competition—upon which plaintiff 
must of necessity rely—sounds in tort, not 
contract, and the statute expressly classifies 
that tort as a wilful one. Its primary ob- 
jective is to prevent wilful assaults upon 
the manufacturer’s good will (see, e. g., Old 
Dearborn Distr. Co. v. Seagram-Distillers 
Corp., 299 U. S. 183, 193)—or, to phrase it as 
the majority opinion does (p. 66 [64,229] ), 
the legislation “was aimed principally at the 
vicious ‘loss leader’ type of competition preva- 
lent in the mid-thirties.” It does not, as the 
majority asserts, “unqualifiedly provide that 
price cutting fair trade articles in and of itself 
is unfair competition” (p. 70 [64,231].) On the 
contrary, damage is expressly made the gist of 
the claim as in actions on the case at 
common law. Thus, the statute makes “action- 
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able” but only “at the suit of any person 
damaged thereby” the act of “Wilfully and 
knowingly * * * selling any commodity at less 
than the price stipulated” in any fair trade 
agreement (General Business Law, § 369-b; 
emphasis supplied). To spell out a cause of 
action, therefore, a plaintiff must show (1) 
that there have been sales below the stipu- 
lated price, (2) that such sales were made 
wilfully and knowingly, and (3) that plain- 
tiff has suffered or is likely to suffer legal 
damage. To obtain injunctive relief, as is 
sought in this case, plaintiff in addition 
must satisfy the traditional requirements 
of a court of equity and show, among 
other items, the likelihood of irreparable 
harm. In short, price cutting is condemned 
only when it is wilful, when it is injurious 
to the manufacturer’s good will or when it 
otherwise causes injury to plaintiff. 


Consideration of the record before us 
demonstrates that no one of those essential 
requirements of proof has been met. All 
sales of plaintiff’s branded merchandise have 
been at the stipulated price. There has been 
no price cutting whatever in the conventional 
sense. The merchandising plan here chal- 
lenged by plaintiff is of general application 
and is neither directed at, connected with, 
nor limited to plaintiff's fair-traded articles. 
Cash receipts are issued on all sales of goods, 
whether or not fair-traded, redeemable in any 
articles handled in defendants’ store and in 
the fourteen other stores, in the Lynbrook 
area, which constitute the Lynbrook Divi- 
cend Club. The receipts may be exchanged 
for either branded or unbranded articles at 
the rate of twenty-five cents of merchandise 
for $10 of cash receipts. Most of the prod- 
ucts sold in this group of stores are 
anbranded and hence not subject to the pro- 
visions of the Fair Trade Law. As analysis 
thus makes evident, there is lacking proof 
of any wilful assault upon, or injury to, 
plaintiff’s good will or of any misuse of its 
trade-marks. And not only is there no show- 
ing of irreparable harm, but there is not a 
scintilla of evidence that defendants’ use of 
cash receipts has produced or is likely to 
cause plaintiff any damage whatsoever. As 
the Appellate Division found—and I find no 
warrant for overturning the finding—‘Allow- 
ance of said cash discounts has not reduced 
the minimum resale price of any commodity, 
and has not injured the good will value of 
any article of plaintiff's merchandise.” The 
conclusion is, therefore, inescapable that 
plaintiff has failed either to establish a case 
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of unfair competition within the meaning of 
the statute or to sustain its right to in- 
junctive relief. 

To be sure, the cash receipts have value. 
Those purchasers who accumulate the neces- 
sary amount can convert them into merchan- 
dise and thus reduce the cost of the branded 
and unbranded goods which they have pur- 
chased. They are the beneficiaries of a cash 
discount on all their purchases whenever 
they avail themselves of the advantages of 
this plan. It cannot be denied, therefore, 
that there is a mathematical reduction of 
the selling price of branded goods. But, the 
question arises, does such reduction under 
the special circumstances disclosed by this 
record constitute wilful price cutting injuri- 
ous to the manufacturer’s good will? In my 
view, it does not. 

The use of cash receipts and trading 
stamps and the granting of cash discounts 
long antedated fair trade legislation. De- 
fendants have been issuing cash receipts for 
some thirteen or fourteen years. There is 
not the slightest evidence that it was the 
legislature’s design to outlaw such normal 
and long-established business practices of 
general application. It is an unwarranted 
extension of the Fair Trade Law to hold 
that what defendants are doing renders them 
guilty of unfair competition and such, I note, 
is the conclusion of the courts of other states 
in dealing with the cognate problem of trad- 
ing stamps. (See Weco Products Co. v. Mid- 
City Cut-Rate Drug Stores, 55 Cal. App. 2d 
684; Food & Grocery Bureau v. Garfield, 20 
Cal. 2d 228; Bristol-Myers Co. v. Lit Bros., 
336 Pa. 81.) In sanctioning the use of such 
devices, we would not be engrafting an addi- 
tional exception upon the statute. Rather, 
we would be holding merely that there has 
not been a wilful sale at less than the stipu- 
lated price, which causes or is likely to cause 
damage to the manufacturer’s good will. 


Nor need we concern ourselves with the 
hypothetical possibility of trade wars involv- 
ing unwarrantedly high cash discounts or of 
merchandising plans specifically directed 
against the fair-traded products of a manu- 
facturer. Courts are not powerless to deal 
with obvious subterfuges. (See Guerlain, 
Inc., v. Woolworth Co., 297 N. Y. 11.) There 
is time to deal with such situations when 
they are presented by a “person damaged 
thereby” (General Business Law, § 369-b). 
It is enough for the disposition of this case 
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Lewis, Conway, DEsMoND and Dye, JJ., 
concur with FrorssEL, J.; Fuup, J., dissents in 
opinion in which LoucHRAN, Ch. J., concurs. 


Judgment accordingly. 


that there is here a complete failure of proof 
not alone of any subterfuge but of all of the 
essential ingredients of a statutory action 
for unfair competition. 


[62,756] Packard Motor Car Co. v. Gem Mfg. Co. 


In the United States Court of Appeals for the Seventh Circuit. No. 10151. December 
20, 1950. 


Appeal from the United States District Court for the Northern District of Illinois, 
Eastern Division. Appeal dismissed. 


Sherman Anti-trust Act 


Appellate Review—Finality of Lower Court Decisions—Dismissal of Antitrust Claim 
When Infringement Question Still Remains.—In an action where the plaintiff patentee 
charged the defendant with infringing his patents, the defendant answered that the plaintiff’s 
patents had been used in such a way as to violate the anti-trust laws. When the lower 
court dismissed the portions of the answer charging violation of the anti-trust laws, the 
appellate court refused to consider whether the lower court was correct in doing so, 
since the defendant’s appeal was premature. There remained other fact questions to be 
investigated by the lower court, specifically the questions of the validity of the patents 
and the alleged infringement. Until these questions were determined, there could be 
no final decision of the lower court, and in the interim no appeals could be brought on 


mere segments of the case. 


See the Sherman Act annotations, Vol. 1, J 1640.662. 
For the plaintiff: Harry W. Lindsey, Jr. and George N. Hibben, both of Chicago, 


Illinois. 


For the defendant: Charles B. Cannon and Daniel V. O’Keefe, both of Chicago, 


Illinois. 


Before Major, Chief Judge, KerNex and FiInnxcan, Circuit Judges. 


[Infringement Action] 


Major, Chief Judge: [in full text] Plaintiff 
filed its complaint against defendant for in- 
fringement of Yaeger design patent D-151,310, 
and for unfair competition by reason of 
defendant’s manufacture and sale of orna- 
ments in imitation of plaintiff’s patented 
commercial device. Plaintiff prayed for the 
usual relief. The patent sued upon shows 
an automobile hood ornament comprising 
a bird-shaped body portion, referred to as 
the “bird,” and a hood piece or ridge mount- 
ing, referred to as the “base.” Plaintiff 
concedes “that defendant manufactures and 
sells the bird and not the base, that the 
Yaeger patent covers only the combination 
of the bird and base and not the bird por- 
tion, per se, and that plaintiff charges de- 
fendant with only contributory infringement.” 


| Monopolization Charged in Answer] 


Defendant answered the complaint, de- 
nying infringement and unfair competition, 
and attacked the validity of the patent on 
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numerous grounds. Concurrently with the 
filing of its answer, defendant filed a coun- 
terclaim, in which it sought declaratory re- 
lief under the Federal Declaratory Judgment 
Act (Title 28, U. S. C. A., Sec. 2201), as to 
the charge of infringement and unfair com- 
petition. The defendant in its counterclaim 
also sought relief against the plaintiff in the 
form of damages, and an injunction because 
of an alleged conspiracy and an attempt to 
monopolize an unpatented article of com- 
merce in violation of the anti-trust laws of 
the United States, and particularly Title 15, 
UsS. GC. AlSees 1,293) 48 Stand’ 265 Upon 
plaintiff's motion the court, by its order of 
February 6, 1950, dismissed those portions 
of defendant’s counterclaim relating to the 
charge of anti-trust law violation. The in- 
stant appeal is by the defendant from this 
order of dismissal. 


[Order of Dismissal Not Appealable} 


Thus, after the order of dismissal, there 
remained as issues in the case plaintiff’s 
charge of infringement and unfair competi- 
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tion by the defendant, denied by the latter, 
as well as that portion of defendant’s coun- 
terclaim which sought a declaratory judg- 
ment. It is at once apparent, even though 
the question has not been raised here, that 
the order of dismissal is not final and that 
this court is without jurisdiction to enter- 
tain the appeal. Title 28, U. S. C. A., Sec. 
1291 endows this court with jurisdiction of 
appeals “from all final decisions of the dis- 
trict court,” subject to certain exceptions 
not applicable to the instant situation, and 
Rule 54 (b) of the Federal Rules of Civil 
Procedure, entitled “Judgment on Multiple 
Claims,” is directly applicable to the instant 
situation, as is shown by numerous cases. 
This court has recently, in Winsor v. Daumit 
et al., 179 F. 2d 475, discussed in some de- 
tail the purpose, meaning and effect to be 
given this rule, and no good purpose could 
be served in reiteration other than what 
was said in disposing of the appeal (page 
478) which may appropriately he restated: 
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“Tt might be urged that we should, instead 
of dismissing the appeal, enter an interim 
order directing the district court to make a 
determination of the two conditions prece- 
dent to perfection of an appeal under rule 
54 (b). In view of the fact that the rule 
itself defines the power and function of the 
district court, orderly procedure requires 
that we dismiss the appeal, leaving to the 
discretion of the district court, its further 
action in the premises.” 


In addition to the cited case from our 
own court, there are numerous cases from 
other courts, a few of which we shall cite 
which sustain the view that the instant order 
is interlocutory and not appealab'e. Etten v. 
Kauffman et al., 179 F. 2d 302; Flegenheimer 
v. Manitoba Sugar Co,, Ltd. et al., 182 F. 2d 
742; Kam, Koon Wan v. E, E. Black, Ltd., 
182 F. 2d 146; Garbose et al. v. George A. 
Giles Co. et al., 183 F. 2d 513. 


For want of jurisdiction the appeal is 
dismissed at defendant’s cost. 


[] 62,757] United States v. National City Lines, Inc., Pacific City Lines, Inc., Fire- 
stone Tire & Rubber Co., L. R. Jackson, General Motors Corp., H. C. Grossman, Phillips 
Petroleum Co., Mack Mfg. Corp., Standard Oil Co. of California, Federal Engineering 
Corp., E. Roy Fitzgerald, Foster G. Beamsley, and Henry C. Judd. 

In the United States Court of Appeals for the Seventh Circuit. Nos. 9943-9953. Janu- 
ary 3, 1951. 

Appeal from the United States District Court for the Northern District of Illinois, 
Eastern Division. Affirmed. 

Sherman Antitrust Act 

Conspiracy to Monopolize Sales—Total Requirements Contracts—Sufficiency of Evi- 
dence.—In an action charging a conspiracy to monopolize part of the interstate trade and 
commerce through contracts by which various suppliers of motorbusses, petroleum prod- 
ucts, tires and tubes furnished capital to local transportation systems in return for the 
promises of the latter to fill their needs by buying only from those particular suppliers, 
the indictment and the evidence are sufficient to sustain the jury’s verdict of guilty. Al- 
though the defendants were acquitted of the charge alleging that they had conspired to 
restrain trade by securing control of the transportation systems, such an acquittal is not 
inconsistent with the jury’s finding that there did exist a conspiracy to acquire a monopoly 
of the sales to those systems, and even if the verdicts were inconsistent, such inconsistency 
would be wholly immaterial when the only question before the court was the sufficiency 
of the evidence to support the jury in the verdict where guilt was found. Documentary 
evidence showing that representatives of the transportation systems had on several occa- 
sions met and conferred with one or more of the suppliers, and that each supplier knew 
that others were also making investments in return for total requirements contracts, is 
sufficient to support a finding that there was a concert of action with an intent violative 
of the Sherman Act. 

See the Sherman Act annotations, Vol. 1, J 1220.203, 1220.431, 1630.191. 


For the plaintiff: William C. Dixon, Edwin H. Driscoll, and Alex D. Fred, of 
Los Angeles, California, and Willis L. Hotchkiss and Ralph M. McCarein, of Chicago, 
Illinois. 

For the defendants: C. Frank Reavis, New York, New York; Rayburn L. Foster, 
Bartlesville, Oklahoma; John T. Chadwell, Weymouth Kirkland, A. Leslie Hodson, 
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Charles R. Morrow, Ferris E. Hurd, Edward R. Johnston, John Paul Stevens, Paul M. 
Godehn, and H. Templeton Brown, all of Chicago, Illinois. 


Before Durry, FINNEGAN, and LINDLEY, Circuit Judges. 


LINDLEY, Circuit Judge: [Jn full text] On 
April 9, 1947, nine corporations and seven 
individuals, constituting officers and direc- 
tors of certain of the corporate defendants, 
were indicted on two counts, the secoiud of 
which charged them with conspiring to 
monopolize certain portions of interstate 
commerce, in violation of Section 2 of the 
Antitrust Act. The American City Lines 
having been dismissed, the remaining corpo- 
rate and individual defendants were found 
guilty upon this count. From the judgment 
upon the verdict, the remaining eight cor- 
porate defendants and five of the individuals 
have perfected this appeal. They contend 
that the count fails to state an offense, that 
the evidence is insufficient to support the 
verdict, that a fatal variance between the proof 
and the charge exists and that the court 
erred in excluding certain evidence. 


The first count of the indictment, with 
which, in view of the fact that defendants 
were acquitted thereon, we are only inci- 
dentally concerned, charged defendants with 
having knowingly and continuously engaged 
in an unlawful combination and conspiracy to 
secure control of a substantial number of 
the companies which provide public trans- 
portation service in various cities, towns and 
counties of the several states, and to elimi- 
nate and exclude all competition in the sale 
of motor busses, petroleum products, tires 
and tubes to such transportation companies 
then owned or controlled by National City 
Lines, Inc., or Pacific City Lines, Inc., or of 
which companies should acquire control, in 
the future, all in violation of Section 1 of 
the Anti-trust Act, (15 U. S. C. 1). 


[Defendants Charged With Conspiracy 
To Monopolize| 


The second count charged defendants with 
having conspired to monopolize part of the 
interstate trade and commerce of the United 
States, to wit, that part consisting of the 
sale of busses, petroleum products, tires and 
tubes used by local transportation systems 
in those cities in which defendants National, 
American and Pacific owned, controlled or 
had a substantial financial interest in, or had 
acquired, or in the future should acquire 
ownership, control or a substantial financial 
interest in such transportation systems, in 
violation of Section 2 of the Act. 
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It was averred further that the conspiracy 
to monopolize had consisted of a contiuing 
agreement and concert of action upon the 
part of defendants under which the supplier 
defendants, Firestone, Standard, Phillips, 
General Motors and Mack, would furnish 
capital to defendants National, American 
and Pacific, and the latter companies would 
purchase and cause their operating com- 
panies to purchase from the supplier com- 
panies substantially all their requirements of 
tires, tubes and petroleum products; the 
capital made available by the supplier de- 
fendants would be utilized by National and 
Pacific, to purchase control of or financial 
interest in local public transportation sys- 
tems, located in various states, when the se- 
curing of such control and interest would 
further the sale of and create an additional 
market for the products of the supplier de- 
fendants to the exclusion of products com- 
petitive therewith; National and Pacific and 
their operating companies would not renew 
or enter into any new contracts for the pur- 
chase or use of such products from companies 
other than the supplier defendants without 
the consent of the latter; National and Pa- 
cific would not dispose of their interest in 
any operating company without requiring 
the party acquiring the same to assume the 
obligation of continuing to purchase its re- 
quirements of the commodities mentioned 
from the supplier defendants, and would not 
purchase any new equipment making use of 
products other than those sold by the sup- 
plier defendants; as National and Pacific ac- 
quired local transportation systems in the 
other sections of the country, those markets 
would be allocated to and preempted by a 
company selling petroleum products in such 
sections. The count further charged that the 
agreements and understandings were carried 
out and effectuated, thereby completing the of- 
fense of monopolization of a part of Inter- 
state Commerce. The jury having acquitted 
defendants upon the first count and having 
found them guilty upon the second, we are 
concerned only with the legality of the judg- 
ment entered upon that verdict. 


[Facts of the Case] 


We shall follow the pattern adopted by 
the parties, who have referred to the Na- 
tional City Lines, Inc., and Pacific City 
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Lines, Inc., as the City Lines defendants and 
to Firestone, Phillips, General Motors, 
Mack, Standard Oil of California and Fed- 
eral Engineering Corporation as supplier 
defendants. 


It is undisputed that on April 1, 1939, de- 
fendant National City Lines, Inc., had 
grown from an humble beginning in 1920, 
consisting of the ownership and operation 
of two second-hand busses in Minnesota, to 
ownership or control of 29 local operating 
transportation companies located in 27 dif- 
ferent cities in 10 states. At the time the 
indictment was returned, the City Lines de- 
fendants had expanded their ownership or 
control to 46 transportation systems located 
in 45 cities in 16 states. The supplier de- 
fendants are manufacturers and marketers 
of busses, tires, tubes and petroleum prod- 


ucts necessarily used by the local operating ° 


companies of the City Lines defendants and 
others. The value of their products intro- 
duced in commerce and sold to the City 
Lines defendants and their operating com- 
panies for the year 1946 was over 11 million 
dollars and, for the period from 1937 to May 
1, 1947, over 37 million dollars. 


There is no dispute that the City Lines 
defendants and the suppliers entered into 
various oral and written arrangements in ac- 
cord with which the latter purchased pre- 
ferred stock from the former, at prices in 
excess of the prevailing market prices, 
amounting in total cost to over nine million 
dollars and that the money received from 
the sales of such stock was used by City 
Lines defendants to acquire control of or a 
substantial interest in various local trans- 
portation companies throughout the United 
States. The respective supplier defendants en- 
tered into separate ten-year contracts with City 
Lines under which all of the busses, tires, 


tubes, and petroleum products requirements: 


of the City Lines operating companies were 
purchased from the suppliers with an agree- 
ment not to buy any part of the same from 
any party competing with them. They pro- 
vided, in short, that existing purchase con- 
tracts of all operating companies with other 
competitive suppliers should be terminated 
at their earliest possible moment; that the 
operating companies would equip all their 
units: with defendant suppliers’ products to 
the exclusion of any products competitive 
therewith and that City Lines and their 
operating companies would not renew or 
enter into any new contracts with third 
parties for the purchase of such products or 
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change any then existing type of equipment 
or purchase any new equipment using any 
fuel or means of propulsion other than gas. 


National City Lines, organized in 1936, as 
a holding company to acquire and operate 
local transit companies, had bought, up to 
the time when the contracts were executed, 
its necessary equipment and fuel products 
from different suppliers, with no long-term 
contract with any of them. Pacific City 
Lines was organized for the purpose of ac- 
quiring local transit companies on the Pa- 
cific Coast and commenced doing business in 
January 1938. American was organized to 
acquire local transportation systems in the 
larger metropolitan areas in various parts 
of the country in 1943. It merged with Na- 
tional in 1946. 

Additional facts, while not largely in dis- 
pute, are partially controverted, at least in 
so far as inferences are concerned; however, 
we think the evidence adequately justified 
the jury in finding affirmatively that they 
existed. In 1938, National conceived the 
idea of purchasing transportation systems in 
cities where street cars were no longer prac- 
ticable and supplanting the latter with pas- 
senger busses. Its capital was limited and 
its earlier experience in public financing con- 
vinced it that it could not successfully 
finance the purchase of an increasing number 
of operating companies in various parts of 
the United States by such means. Accord- 
ingly it devised the plan of procuring funds 
from manufacturing companies whose prod- 
ucts its operating companies were using con- 
stantly in their business. National approached 
General Motors, which manufactures busses 
and delivers them to the various sections of 
the United States. It approached Firestone, 
whose business of manufacturing and sup- 
plying tires extends likewise throughout the 
nation. In the middle west, where a large 
part of its operating subsidiaries were to be 
located, it solicited investment of funds from 
Phillips, which operates throughout that sec- 
tion but not on the east or west coast. Pa- 
cific undertook the procurement of funds 
from General Motors and Firestone and also 
from Standard Oil of California, which 
operates on the Pacific coast. Mack Truck 
Company was also solicited. Eventually 
each of the suppliers entered into a contract 
with City Lines defendants of the character 
we have described whereby City Lines 
companies agreed that they would buy their 
exclusive requirements from the contracting 
supplier and from no one else. We think 
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the evidence is clear that when any one of 
these suppliers was approached, its attitude 
was that it would be interested in helping 
finance City Lines, provided it should re- 
ceive a contract for the exclusive use of its 
products in all of the operating companies 
of the City Lines, so far as busses and tires 
were concerned, and, as to the oil companies, 
in the territory served by the respective 
petroleum companies. It may be of little 
importance, but it seems to be the fact, at 
least we think the jury was justified in in- 
ferring it to be the fact, that the proposal for 
financing came from City Lines but that 
proposal of exclusive contracts came from the 
suppliers. At any rate, it is clear that even- 
tually each supplier entered into a written 
contract of long duration whereby City 
Lines, in consideration of suppliers’ help in 
financing City Lines, agreed that all of their 
operating subsidiaries should use only the 
suppliers’ products. These were not joint 
contracts; each supplier entered into a sep- 
arate agreement. Whether the action of the 
suppliers in this connection was so concerted 
as to justify the jury in finding that defend- 
ants conspired to monopolize that segment 
of interstate commerce reflected by the pur- 
chase and shipment in commerce of busses, 
tires and petroleum products to the operat- 
ing companies, we shall discuss more fully 
later. The facts related present only a 
sketchy outline of the setup as it was pre- 
sented to the jury. 


THE SUFFICIENCY OF THE INDICTMENT 


Defendants’ first point is stated thus: 
“Count II alleges as a violation of Section 
2 of the Sherman Act no more than a con- 
spiracy to monopolize sales to certain speci- 
fied customers. That allegation does not 
charge an offense against the United States, 
since section 2 of the Sherman Act applies 
only to the monopolization of a geographic 
market.” We have seen that the charge is 
that defendants conspired to monopolize the 
sale of petroleum products, busses and tires, 
to the subsidiary operating companies of the 
City Lines defendants with the result that 
competition was done away with in the sale 
of those products to those customers. But, 
say the defendants, there is no averment that 
the purchases of petroleum products, busses 
and tires by the City Lines defendants con- 
stituted a substantial portion of the total 
market for such products. Though defend- 
auts recognize that Section 2 makes it un- 
lawful to conspire to monopolize trade or 
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commerce among the several states, they in- 
sist that sales to the City Lines defendants 
and their subsidiaries do not constitute a 
part of interstate trade within the meaning 
of Section 2, for the reason that they amount 
only to control of a single customer’s busi- 
ness. They admit that, if the statute were 
to be given literal reading, the Government’s 
position would be supportable, for the words 
“any part” are broad enough to apply to a 
single customer. However, relying upon 
Standard Oil Co. v. United States, 221 U.S. 1, 
they argue that the commerce referred to by 
the words “any part” has both a geographi- 
cal and a distributive significance not present 
in the indictment. They admit that it is 
not open to a monopolist to defend his 
monopoly on the ground that he controls 
sales in only a limited geographic area, and 
that monopolization of the sale of any one 
product in any city may be unlawful, even 
though sales throughout the nation are not 
controlled, but they insist that the indict- 
ment does not charge monopolization of the 
sale of gas, tires or busses in any state, city 
or region but only of sales to one customer 
which are beyond the rule of reason estab- 
lished in the Standard Oil case, 221 U. S. 1 
at 61. They also rely upon Patterson v. United 
States, 222 Fed. 599, cert. den. 238 U. S. 635, 
and United States v. Standard Oil Co., 173 
Fed. 177, 191, where Judge Sanborn said: 
“Tf the second section of the act prohibits 
every attempt to monopolize any part of 
interstate commerce, it forbids all competi- 
tion therein, and defeats the only purpose 
of the law; for there can be no competition, 
unless each competitor is permitted * * * 
to draw to himself, and thereby to monop- 
olize, some part of the commerce.” They 
argue that requirement contracts with sep- 
arate customers do not monopolize any part 
of interstate trade and that this contention 
is supported by United States v. Columbia 
Steel Co., 334 U. S. 495. Zealous argument 
is made in support of their contention that, 
under the decisions upon which they rely, 
the charge in the indictment is not sufficient 
to sustain a conviction under Section 2 of 
the Act. However, in spite of the ardor of 
counsel, after mature consideration, we are 


not persuaded of the soundness of the argu- 
ment. 


[Substantial Segment of Interstate 
Commerce Monopolized] 


The indictment charges a concerted con- 
spiracy by the City Lines defendants and 
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supplier defendants to monopolize that part 
of interstate commerce which consists of all 
the busses, all the tires and tubes and all the 
gas, oil and grease, used by the public trans- 
portation systems of some 45 cities owned 
or controlled by the City Lines companies. 
That, to our mind, is a very substantial seg- 
ment of interstate commerce, having “geo- 
graphic and distribution” significance. It 
is charged that, under the plan of defend- 
ants, competing suppliers may not be pa- 
tronized; that only the suppliers’ products 
and theirs alone will be accepted. It is 
perfectly obvious that under such averments, 
that part of commerce which would be re- 
flected in other suppliers furnishing products 
would be foreclosed and barred. Their 
competition is completely eliminated and 
the business of supplying busses, tubes, 
tires to the public transportation system of 
the 45 cities is entirely in the hands of the 
suppliers,—in other words, monopolized by 
them. We conclude that, on the face of the 
indictment, there is a charge of elimination 
of competition, of monopolization, as to a 
substantial segment of interstate commerce, 
within the language of the Act and as lim- 
ited by the “rule of reason.” 


[Yellow Cab Case} 


We are impelled largely to this conclusion 
by United States v. Yellow Cab Co., 332 U. S. 
218. In the course of that opinion, the court 
employed language, which, to our minds, is 
well-nigh conclusive upon the issue of suff- 
ciency of this indictment. On pages 226 
and 227 is found a paragraph which we 
adopt, substituting, however, for the words 
“cab” and “taxi” therein the words “bus 
and busses.” With that change only, it 
reads as follows: “By excluding all bus 
manufacturers other than CCM from that 
part of the market represented by the bus 
operating companies- under their control, 
the appellees effectively limit the outlets 
through which busses may be sold in inter- 
state commerce. Limitations of that nature 
have been condemned time and again as vio- 
lative of the Act. Associated Press v. United 
States, 326 U. S. 1, 18-19, and cases cited. 
In addition, by preventing the bus operating 
companies under their control from purchas- 
ing busses from manufacturers other than 
CCM, the appellees deny those companies 
the opportunity to purchase busses in a 
free, competitive market. The Sherman Act 
has never been thought to sanction such a 
conspiracy to restrain the free purchase of 
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goods in interstate commerce.’ We can 
conceive of no logical basis upon which we 
can distinguish this language from the aver- 
ments of the indictment here. 

In the same case, the Supreme Court pro- 
ceeded, on pages 225 and 226, as follows: 
“And Section 2 of the Act makes it unlaw- 
ful to conspire to monopolize ‘any part’ of 
interstate commerce, without specifying how 
large a part must be affected. Hence, it 
is enough if some appreciable part of inter- 
state commerce is the subject of a monopoly, 
a restraint or a conspiracy. The complaint 
in this case deals with interstate purchases 
of replacements of some 5000 licensed taxi- 
cabs in four cities. That is an appreciable 
amount of commerce under any standard. 
See Montague & Co. v. Lowry, 193 U. S. 38.” 
If we again substitute for the word “taxi- 
cabs” the word “busses,” the language is 
directly applicable to the case at bar. If, 
by preventing controlled cab operating com- 
panies in four cities from purchasing cabs 
from manufacturers other than the one fav- 
ored, opportunity to purchase cabs in a free 
competitive market is removed and monop- 
olization results, we can see no reason why 
prevention of 46 controlled bus operating 
companies in 45 cities from purchasing 
busses from any manufacturer other than 
the one favored is not likewise destructive 
ot a free competitive market and an attempt 
to monopolize that segment of commerce. 
True, under this indictment, other suppliers 
may sell to other customers in various cities; 
but one substantial segment of interstate 
commerce consisting of supplies to 46 public 
transportation systems in 45 cities, holding 
local monopolies, is charged to have been 
monopolized so far as their purchases of 
busses, gas, grease, oil and tires are con- 
cerned. As the Supreme Court said in the 
Yellow Cab case: “Likewise irrelevant is the 
importance of the interstate commerce affec- 
ted in relation to the entire amount of that 
type of commerce in the United States. 
The Sherman Act is concerned with more 
than the large, nation-wide obstacles in the 
channels of interstate trade. It is designed 
to sweep away all appreciable obstructions 
so that the statutory policy of free trade 
inight be effectively achieved. As this court 
stated in Indiana Farmers Guide Co. v. 
Prairie Farmer Co., 293 U. S. 268, ‘The pro- 
visions of Sections 1 and 2 have both a geo- 
graphical and distributive significance and 
apply to any part of the United States as 
distinguished from the whole and to any 
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part of the classes of things forming a part 
of interstate commerce.’” We do not find 
anything in United States v. Columbia Steel 
Co., 334 U. S. 495, at odds with the an- 
nouncements of the Yellow Cab case. 


ALLEGED INCONSISTENCY OF THE VERDICTS 


Defendants contend that the charges in 
the two counts were in substance the same 
and that, inasmuch as the same evidence 
was relied upon by the government to sup- 
port each, the verdict of acquittal on Count 
1 is inconsistent with that of guilty on 
Count 2; that, though we have previously 
held that an inconsistency in verdicts does 
not as a matter of law prevent judgment 
from being entered on the verdict rendered, 
the inconsistency here strips the verdict of 
any logic or valid reasoning. 


[Language of the Two Counts 
in the Indictment Different] 


We have seen that the language of the 
first count is entirely different from that of 
the second, for it charges, first, a conspiracy 
to acquire control of a substantial number 
of the companies which provide local trans- 
portation service in various cities of the 
United States,—conspiracy to restrain trade 
by obtaining control of companies conduc- 
ting transportation systems in various cities. 
This is a far cry from a charge of monop- 
olization of sales of supplies to such trans- 
portation companies. True, Count 1 does 
include a further charge of conspiracy to 
eliminate and exclude all competition in the 
sale of motor busses, petroleum products, 
tires and tubes to the transportation com- 
panies. Thus Count 1 undoubtedly meant 
to the jury that defendants were charged 
with restraint of trade in obtaining control 
of transportation systems plus a conspiracy 
to restrain competition in sales to those 
companies. Though it is immaterial, we 
think it was entirely reasonable for the jury 
to conclude that the entire charge of the 
first count had not been sustained. In other 
words, it seems clear that there is no incon- 
sistency in the verdicts. This thought is 
fortified by holdings that the same acts and 
course of conduct may constitute separate 
violations of Section 1 and 2 of the Sherman 
Act. United States v. Socony-Vacuum Oil 
Co., 310 U. S. 150, 226; United States. v. Mac- 
Andrews & Forbes Co., 149 F. 836, 838 
(C.A.-2) ; United States. v. General Motors 
Corp., 121 F. 2d 376 (CA-7); United States v. 
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Buchalter, 88 F. 2d 625, 628 (CA-2) ; Montrose 
Lumber Co. v. Umited States, 124 F. 2d 573 
(CA-10). At all events, we can see no in- 
consistency in the jury’s finding that there 
was a conspiracy to acquire a monopoly 
of the sales to local transportation com- 
panies in 45 communities but no conspiracy 
to restrain trade by securing control of those 
transportation systems. 


[Inconsistency in Verdicts Immaterial] 


However, irrespective of the correctness 
of our views in this connection, it is clear 
that inconsistency in verdicts rendered on 
separate counts of an indictment is not fatal. 
We so held in United States v. General Mo- 
tors, 121 F. 2d 276 at 411, as did the 6th 
Circuit in American Tobacco Co. v. United 
States, 147 F. 2d 93, 115, where the court 
said: “But the circumstance that there might 
be perceived an inconsistency in a possible 


finding of guilt on the charge of conspiring 


to monopolize by price-fixing, and a verdict 
of not guilty on a charge of conspiracy to 
restrain trade by the same means, would not 
vitiate the charge or the verdict.” To the 
same effect is the holding in Garrison vw. 
Hunier 149 F. 2d 833 (CA-10): “Where a 
defendant is charged by two or more counts 
in an indictment, consistency between the 
verdicts on the several counts is not neces- 
sary. A verdict of acquittal on one count 
is not necessary. A verdict of acquittal on 
one count does not invalidate a verdict of 
guilty on another count although the same 
evidence is offered in support of each.” The 
correctness of these decisions, we think, is 
apparent from such Supreme Court cases as 
Dunn v. United States, 284 U. S, 390, 393, and 
Borum v. United States, 284 U. S. 596. We 
conclude, then, that there was no inconsis- 
tency of verdicts and, further, that even if 
there were an inconsistency, the law Tecog- 
nizes no exception to the rule that such in- 
consistency is wholly immaterial. We are 
not persuaded that the verdict of guilty is, 
by the circumstances of this case, robbed of 
any presumption ordinarily applied to a jury 
verdict, for we are concerned not with 
whether the defendants were rightfully ac- 
quitted on Count 1, a wholly irrelevant 
question, but with whether the evidence is 
sufficient to sustain a verdict of guilty on 
Count 2. 


SUFFICIENCY OF EVIDENCE 


Defendants maintain that, even though we 
hold that Count 2 of the indictment suffi- 
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ciently charges them with an offense against 
the United States, their conviction must be 
set aside for the reason that the evidence 
does not support the verdict. It is their 
contention that the evidence fails to estab- 
lish (1) that there was a conspiracy, (2) 
that the defendants or any of them acted 
with an unlawful specific intent, or (3) that 
they shared such intent in an illegal con- 
certed undertaking, but that it discloses 
only activities lawful in all respects. The 
government, on the other hand, asserts that 
the evidence establishes the existence of 
all the elements essential to a finding of 
guilt and that, consequently, the verdict 
may not be disturbed by this court on re- 
view. This difference presents the difficult 
crucial question of this appeal. Of course 
we are not trying this case de novo; nor are 
we called upon to decide whether as triers 
of the facts we would have found defendants 
guilty. Our only function is to determine 
whether the evidence was of such character 
as to require submission to the jury, or in 
other words, whether it was the duty of the 
trial court, as a matter of law, to direct a 
verdict of not guilty. The proper discharge 
of this function has made it necessary for us 
to scrutinize with care voluminous evidence 
upon which we can only briefly comment, 
if this opinion is to be limited to a reason- 
able length. 


[Defendants Acted in Concert] 


The first evidentiary question presented is 
whether the evidence was sufficient to sup- 
port a finding that defendants acted in con- 
cert, with a common design or purpose. 
The government’s evidence, much of it in 
documentary form, is that, during the period 
preceding the execution of the contracts un- 
der consideration, representatives of the 
City Lines defendants on several occasions 
met and conferred with one or more of the 
supplier defendants; that each of the latter 
knew that other supplier defendants had 
executed or were about to execute invest- 
ment and requirements contracts with one 
or more of the City Lines defendants, and 
that these conferences and proposed con- 
tracts were the subject of no inconsiderable 
amount of correspondence among the sev- 
eral defendants, including correspondence 
between supplier defendants as well as be- 
tween supplier defendants and City Lines 
defendants. Thus on February 6, 1938, 
National City Lines wrote Palmer of Stand- 
ard of California in reference to its pro- 
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posed stock subscription contract, that it 
“must be sent” also to Yellow Truck (Gen- 
eral Motors) and sent copies of the letter 
to Grossman of General Motors, Fitzgerald 
and Stevens. On March 5, National City 
wrote Standard, saying that at a conference 
it was “understood” that the stock of Pacific 
would be subscribed by Standard and Yel- 
low Truck (General Motors). Copies of 
the letter went to Palmer, Grossman, Fitz- 
gerald and Stevens. On November 7, 1939, 
National advised Mack of Yellow Truck’s 
(General Motors) and Standard’s invest- 
ments in Pacific. Before that, on May 10, 
1938, National had addressed a letter to the 
“subscribers to the capital stock of Pacific 
City Lines,” advising them of the exact 
commitment of each subscriber. A file 
memorandum tells of a conference on Feb- 
ruary 2 and 3, 1939, in which the investments 
of Phillips and “other prospective investors,” 
in return for exclusive supply contracts, were 
discussed at length. The “others” included 
Firestone, Standard and General Motors. 
Copies of the memorandum went to various 
individuals. A letter of April 19, 1939, from 
National to Phillips, refers to the agreement 
of Phillips and “other purchasers” and states 
that “You are buying the stock at $50 a 
share, when the market, which is very thin, 
is about $40,” and advises Phillips that “cer- 
tain privileges of yours under the oil contract 
are affected by your holding or failure to 
hold your stock.” A copy was sent to 
Firestone. A letter to Firestone written 
February 18, 1939, advises that company 
that Phillips was then making its investiga- 
tion. Another of February 25 advised Fire- 
stone that the Pacific Lines “deal is closed” 
and that Phillips was “practically ready for 
closing” and that “two or three other deals” 
“were very hot.” On March 6, 1939, Fire- 
stone wrote Phillips concerning its contract 
with City Lines. On April 12, 1939, Phillips 
wrote Firestone expressing its belief that 
“everything has now been mutually agreed 
upon” and on July 26, Phillips wrote Fire- 
stone that “General Motors and Mack 
Truck are going in for $500,000 each on the 
same basis as the rest of us.” To this Fire- 
stone replied that it understood that General 
Motors, Mack Truck and Standard “were 
in” and that “we will probably all benefit 
by the agreement.” Many other letters and 
documents persuasive of concerted under- 
standing were received in evidence. 
Although defendants insist that each sup- 
plier merely obtained business from the City 
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Lines defendants through. separate negotia- 
tions, the documentary evidence referred to 
above and other circumstances in evidence 
seem to us clearly sufficient to justify the 
jury in finding that the contrary was true. 
It is clear that representatives of two or 
more supplier defendants were in attendance 
in Chicago and New York at meetings and 
conferences, out of which grew the invest- 
ment and requirements contracts. And the 
fact that copies of a memorandum of dis- 
cussions held between one of the supplier 
defendants and one of the City Lines de- 
fendants, as well as copies of many of the 
letters which passed between the contract- 
ing parties prior to the execution of the 
contracts, were sent to representatives of 
other supplier defendants, coupled with the 
fact that the latter corresponded with one 
another relative to the provisions of the con- 
tracts, is hardly reconcilable with defend- 
ants’ contention that their several contracts 
were negotiated independently of one an- 
other but is, rather, convincing that each of 
the contracts was regarded by the parties as 
but a part of a “larger deal” or “propo- 
sition”, to use the words of certain of the 
defendants, in which all of the supplier de- 
fendants were involved. At least the evi- 
dence submitted to the jury in this respect 
was clearly adequate to support its verdict. 
Buttressing this conclusion is the corres- 
pondence exchange between Leonard of 
Firestone and Riggins of Phillips, in the 
course of which Riggins informed Leonard 
that “Roy Fitzgerald advised me that Gen- 
eral Motors and Mack Truck are going in 
for $500,000 each on the same basis as the 
rest of us” and that he understood that 
“Palmer got into Chicago on Wednesday 
and immediately tried to get in on the déal” 
(italics supplied) and in which Leonard 
said, “I have been in New York this week 
hob-nobbing with Roy Fitzgerald and some 
of the others who are interested in our prop- 
osition” and “Everything seenis to be going 
along very nicely and I do think we will 
probably all benefit by the arrangement.” 
Of the same import is the statement, in the 
contract of May 15, 1939, between Fire- 
stone and National City Lines, that Fire- 
stone’s agreement to purchase stock-is made 
“on the representation of National that it 
will secure the balance of the financing 
necessary for the completion of a one and a 
half million dollar expansion program.” 
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[Defendants Acted With Outlawed Intent} 


Concluding, then, that the record contains 
the substantial evidence necessary to support 
a finding that defendants acted in concert 
rather than independently, it is necessary to 
determine further whether the evidence 
justified the jury in finding that they did so 
with the specific intent outlawed by the 
Sherman Act. In view of our conclusion 
that the indictment charges defendants with 
an offense cognizable under Section 2 of 
the Act, there would seem to be little doubt 
as to this issue, for the defendants do not 
deny the execution of the requirements con- 
tracts or that it was their intention to execute 
them, or that the effect of those con- 
tracts is to exclude competitors from selling 
busses, tires, tubes and petroleum products 
to the City Lines defendants. Of course, it 
may well be that defendants did not intend 
affirmatively to violate the law, but it seems 
quite evident that they did intend, by mak- 
ing their mutually concerted investments in 
City Lines’ stock conditional on the execu- 
tion of exclusive requirements contracts in 
their favor, to join forces in making irvest- 
ments in consideration of the several ex- 
clusive contracts and thus, by their united 
and concerted action, to exclude their com- 
petitors from a market composed of the 
City Lines defendants and their operating 
subsidiaries, present and future, and, thus, 
that they intentionally performed acts which 
inevitably led to violation of Section 2 of 
the statute. 

Defendants argue that the government’s 
evidence discloses two separate and distinct 
lines of activity, one relating to transactions 
between the supplier defendants and Na- 
tional, the other encompassing the activities 
of the suppliers and Pacific; such evidence, 
they say, not only will not suffice to estab- 
lish the existence of the single conspiracy 
charged in the indictment but constitutes a 
prejudicial variance. They also maintain 
that the evidence does not establish the 
existence of a common design or purpose 
shared by all defendants. However, the 
fact that one of the supplier defendants was 
interested only in supplying tires and tubes 
to both the City Lines defendants and their 
subsidiaries while another was concerned 
with only the sale of its petroleum products 
to the particular City Lines’ companies op- 
erating in its marketing territory does not 
negative the existence of a common design 
to promote, through investments in the 
stock of one or both of the City Lines de- 
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fendants, the acquisition by them of more 
and more local transit companies, and, thus, 
to provide each of the supplier defendants 
with an ever-expanding market to which it 
would have exclusive rights as to its partic- 
ular product by virtue of its requirements 
contract. Nor does the circumstance that 
certain of the supplier defendants had re- 
quirements contracts with one but not both 
of the City Lines defendants absolve those 
defendants of participation in the conspiracy 
charged in the indictment or prove that no 
such conspiracy existed; it was not incum- 
bent on the government to prove that each 
defendant participated in that conspiracy in 
all of its ramifications, for, in order that one 
be found guilty as a conspirator, it need 
only be shown that, with knowledge of the 
existence of the conspiracy, he knowingly 
performed an act designed to promote or 
aid in the attainment of the object of that 
known conspiracy. Craig v. U. S., 81 F. 2d 
816, 822 (CA-9), cert. dismissed 298 U. S. 
637, cert. denied 298 U. S. 690; Johnson v. 
U. S., 62 F. 2d 32, 34-35; Marcante v. U. S., 
49 F. 2d 156, 157. 


EXcLuSiONn oF TESTIMONY 


Detendants assert error upon the part of 
the trial court in excluding evidence offered 
to show (1) the motives and reasons for the 
actions taken by them and (2) that the busi- 
ness obtained from the supplier defendants 
for the City Lines was an insignificant por- 
tion of the market for tires, tubes and petro- 
leum products. They insist that, though the 
defendant suppliers were permitted to in- 
troduce testimony as to their reasons for 
making the investments and entering into 
the supply contracts, they were unduly 
limited in that they were not permitted to 
prove customs, background and business 
practices in general and, that, though the 
amount of business transacted between 
suppliers and City Lines was shown, they 
should have been permitted to prove that it 
was a small part of the total commerce in 
such articles. Thus City Lines offered the 
testimony of a qualified expert to the effect 
that financing of customers by suppliers had 
long been a customary and accepted practice 
in American business. The supplier detend- 
ants tendered evidence to the effect that 
other companies frequently make invest- 
ments such as they made in the City Lines. 
Standard offered to show that other buyers 
had entered into long-term exclusive con- 
tracts, that it and the oil industry in general 
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have availed themselves of requirements 
contracts extensively, that, thereby, they 
were aided in long range planning for pro- 
duction and refining, and that Standard 
could have sold the products delivered to 
City Lines to others at higher -prices. 


[Customs and Practices in 
Industry Irrelevant] 


We had thought it well established that 
evidence of customs and practices in an 
industry is irrelevant in determining whether 
there has been an attempted monopolization. 
This court, in Umited States v. New York 
Great Atlantic & Pacific Tea Company, 173 
F. 2d 79, said: “That others engaged in the 
same practices as the defendants certainly 
would not exonerate the defendants or tend 
to disprove their guilt. Certainly trade cus- 
toms and practices not shown to have been 
practiced in the same manner as the defend- 
ants were shown to have practiced them 
would not be competent to show that the 
defendants’ practices were not illegal.” We 
made earlier announcement of this and re- 
lated rules in United States v. General Motors, 
121 F. 2d 376, where we said: “When per- 
sons conspire to impose a direct restraint 
on interstate commerce, benevolent motives 
or the activities of third parties do not save 
them from criminal prosecution for viola- 
tion of the Sherman law. See United States 
v. Socony-Vacuum Oil Co. * * * the activities 
of third parties cannot justify the defend- 
ants’ violation of law. See Hills Brothers v. 
Federal Trade Commission, 9 Cir., 9 F. 2d 
481, 485. * * * evidence of benevolent mo- 
tives or good intention is immaterial where 
the operation of the conspiracy, and the 
specific acts and things done pursuant there- 
to, necessarily result in a direct restraint of 
interstate commerce. United States v. Pat- 
ten supra, 226 U. S. 543, 33 S. Ct. 141, 57 L. 
Dob eR) 2 EINIOS Tee INE Su Sy4oe jot layokala 
of these cases we think we were fully justi- 
fied in our holdings by the language of the 
Supreme Court in United States v. Socony- 
Vacuum Oil Co., 310 U. S. 150. 


[Collateral Evidence Properly Limited] 


Obviously defendants were entitled to 
offer evidence as to their intent and motives 
and this they were permitted to do. They 
supplied testimony at some length as to 
their reasons, purposes and motives in enter- 
ing into the transactions covered by the 
charge and to prove that the various sales 
and investment contracts were for the best 
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business interests of City Lines and their 
operating companies as well as those of the 
suppliers. Standard was allowed to present 
evidence as to its policy and the advantages 
to it of requirements contracts. Indeed, de- 
fendants admit that they were permitted to 
give their individual reasons for making the 
investment and requirements contracts but 
insist that they were too narrowly limited 
in the scope of such testimony. Standard 
offered evidence which the court received 
to the effect that it always had other places 
to sell its products; that it never had more 
products than it could sell. However, the 
court refused to permit the testimony to go 
further, saying that there should be some 
practical limitation to such collateral evidence. 


From an examination of the record, it 
seems apparent to us that the court, en- 
dowed with discretion as to the amount of 
collateral evidence proper, did not abuse its 
discretion. This is in line with what the 
Supreme Court said in United States v. So- 
cony-Vacuum Oil Co., 310 U. S. 150 at 230: 
“While the offer was not wholly irrelevant 
to the issues, it was clearly collateral. The 
trial court has a wide range for discretion in 
the exclusion of such evidence. See Golden 
Reward Mining Co. v. Buxton Mining Co., 
8 Cir., 97 F. 413, 416, 417; Chesterfield Mfg. 
Co. v. Leota Cotton Mills, 8 Cir., 194 F. 358, 
359. Admission of testimony showing the 
market conditions late in 1934 would have 
opened an inquiry into causal factors as in- 
volved and interrelated as those present 
during the indictment period. That might 
have confused rather than enlightened the 
jury. In any event it would not have elim- 
inated the buying programs as contributory 
causes to the market rise and stability in 
1935 and 1936. And it would have pro- 
longed the inquiry and protracted the trial. 
As once stated by Mr. Justice Holmes, one 
objection to the introduction of collateral 
issues is a ‘purely practical one, a conces- 
sion to the shortness of life.’ Reeve v. Den- 
nett, 145 Mass. 23, 28, 11 N. E. 938, 944, 
And see Union Stock Yard & Transit Co. v. 
United States, 308 U. S. 213, 223, 224, 60 
S. Ct. 193, 197, 198, 84 L. Ed. 198. * * * In 
conclusion, we do not think that there was 
an abuse of discretion by the trial court in 
the exclusion of the proffered evidence.” 
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The jury’s inquiry was not one as to cus- 
toms or practices or as to what others had 
done on other times and occasions. The 
question before the jury was whether what 
defendants had done amounted to violation 
of law as charged. The mere fact, if it bea 
fact, that other suppliers had followed a 
similar course of conduct by doing what de- 
fendants are charged with doing, would in 
no wise excuse defendants for their acts if 
those acts were illegal. 


[Percentage of Total Sales Irrelevant] 


That the evidence offered by defendants 
comparing their total sales to City Lines 
and their companies and their total sales in 
the national market was not erroneously ex- 
cluded is shown by our earlier quotation 
from the Yellow Cab case, 332 U. S. 218. In 
other words, it was not incumbent upon the 
government to show that a certain stated 
percentage of the total commerce was in- 
volved in this particular cause. We think 
the jury could not properly have found other 
than that the sales of all tires, busses and petro- 
leum products to 46 operating companies in 
45 states, aggregating many millions of dol- 
lars, constituted a substantial segment of 
interstate commerce and that evidence com- 
paring this with the amount involved in the 
total business of the companies was wholly 
irrelevant. It was not a question of what 
percentage of the total commerce in such 
products was but a question of whether a 
substantial part of commerce was monop- 
olized. 


We have considered carefully all the evi- 
dence offered and excluded. We think that 
the court’s rulings were fair, and that, hav- 
ing permitted great latitude in admitting 
testimony as to intent, purpose and reasons 
for the making of the contracts, the court, in 
its discretion, was entirely justified in ex- 
cluding the additional testimony offered. 


We believe that what we have said suffi- 
ciently disposes of all contentions of defend- 
ants without further extension of this opinion. 
Inasmuch as the charge was sufficient at 
law, the evidence substantial and adequate 
and the trial without error, as a court of re- 
view, we may not properly interfere, 


The judgment is affirmed. 
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[] 62,758] Louise B. Hawkins v. State of California Board of Equalization. 


In the Superior Court of the State of California, in and for the County of San Joaquin. 
No. 47841. December 7, 1950. 


California Fair Trade Act 


Enforcement—Governmental Agencies—Fair-Trade Products Under Liquor Control 
Law.—Relief under the California general fair trade act may be had only by suit brought 
in equity by the owner of the trade-mark on the fair-trade item. The state is not 
interested in the enforcement of the general statute. The words of the same permissive 
statute are reproduced, however, in the liquor control law of the state, and there fall 
within the enforcement powers of the board authorized to administer the liquor laws. 
Revocation of a beer license may therefore be applied against the violator of the fair-trade 
price schedules of a beer distributor although the board enforcing the contract price is 


not itself the owner of the trade-mark sought to be protected by the contract. 
See the State Laws annotations, Vol. 2, | 8064.95. 


For the petitioner: Blewett, Blewett & Macey, Stockton, California. 


For the respondent: Fred N. Howser, Attorney General of the State of California; 
E. G. Funke, Deputy Attorney General, and Willard A. Shank, all of Sacramento, California. 


For the amicus curiae: Landels & Weigel, San Francisco, California, for Northern 


California Pharmaceutical Association. 


[Beer Sold Below Fair-Trade Price] 


Dunne, J.: [In full text except for omis- 
stons indicated by asterisks] The petitioner, 
Louise, and her husband, Charles Hawkins, 
as manager, operate an extensive grocery 
and related lines retail store. On July 28, 
1948, they sold a case of Acme beer for less 
than the fair trade price. The Board of 
Equalization, after a hearing, revoked their 
beer and wine off-sale license on the grounds 
that they had violated the Fair Trade con- 
tract. The evidence indicates that the sale 
was made intentionally and with knowledge 
of the fair trade price. 

By stipulation of the parties, the only 
issue before the court is the constitutionality 
of the Board’s action in revoking petitioner’s 
license. 


The briefs discuss the various phases of 
the fair trade concept and it has been very 
earnestly requested that the court differ- 
entiate between these statutes. 


[Unfair Practices Act] 


The California Unfair Practices Act was 
enacted in 1933 (Statutes of 1933, Chapter 
504, Page 1280; Business & Professions 
Code, 17,000 to 17,100.) as the result of a 
vast depression-stimulated campaign on the 
part of business in an attempt to curb price 
cutting and to stabilize the prices of mer- 
chandise. This act chiefly prohibits selling 
articles below cost or giving them away 
for the purpose of injuring competitors and 
destroying competition. It is rather lengthy 
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and applies to all commodities, trademarked 
or not, and to all persons engaged in com- 
merce within this state (excepting motion 
pictures and utility rates). Violators are 
subject to both penal and civil actions. * * * 


[Fair Trade Act] 


The Unfair Practices Act is sometimes 
confused with the California Fair Trade 
Act (Statutes of 1931, Chapter 278; Statutes 
of 1933, Chapter 260; now codified Sections 
16900 to 16905, Business and Professions 
Code). These two acts have little in com- 
mon, however. The Fair Trade Act was 
passed, as stated, “to protect trademark 
owners, distributors and the public against 
injurious and uneconomic practices in the 
distribution of articles of standard quality 
under a distinguishing trade brand or name.” 
This act permits the manufacturer of a 
trademarked article to fix the retail price 
of the article. In 1933 the act was extended 
to include any retailer who knowingly sold 
a fair-traded article below the fair trade 
price even though such retailer was not a 
party to the original contract between the 
retailer and the manufacturer. * * * 


A violation of the act gives rise to only 
an equitable action against the violator. Its 
enforcement again is entirely dependent 
upon the injunctive powers of courts. There 
is no governmental policing nor public en- 
forcement of the rights created by the act. 
In fact, its enforcement depends entirely 
upon the owner of the trademark. * * * 
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[Fair Trade Under ABC Act] 


The Alcoholic Beverage Control Act is 
extremely comprehensive and regulates and 
controls all phases of the manufacture, dis- 
tribution, sale and advertising of alcoholic 
beverages in the State of California. It con- 
tains two types of price fixing provisions; 
Section 55.5 is a copy of the Fair Trade 
Act above described. It is entirely permis- 
sive in nature and we can term it the genuine 
Fair Trade Act. On the other hand, Sec- 
tions 55.6 and 55.66 [55.65] are not true 
Fair Trade Acts but are really fair trade 
in reverse or inverted Fair Trade Acts. 
Under these sections the manufacturer of 
distilled spirits or wines must fair trade his 
products; in turn the licensees must, on pain 
of forfeiture, sell at the manufacturer’s 
prices. Such prices are not subject to re- 
view by the State before being passed on to 
the public. Much of petitioner’s brief is 
devoted to the proposition that the Legis- 
lature in attempting to regulate the liquor 
traffic has unconstitutionally delegated the 


power to fix prices to the manufacturer. 
* Kx 


[Permissive Fair Trade Contracts 
on Beer] 


Petitioner did not violate the mandatory 
sections of the Alcoholic Beverage Control 
Act. Consequently, the question of whether 
or not Sections 55.6 and 55.65 are constitu- 
tional is not involved in this case. Under the 
act a brewer may either free trade or fair 
trade beer. Insofar as price fixing is con- 
cerned beer is in the same category as any 
other trademarked product. A violation of 
a fair trade contract on beer is a violation 
of Section 55.5 and amounts to nothing 
more than a violation of the permissive fair 
trade act already described. 

In Triner Corporation v. McNeil, 299 U. S. 
183 the Supreme Court of the United States 
held that permissive fair trade acts do not 
unconstitutionally delegate powers to fix 
prices. 

Article 20, Section 22 was adopted by ini- 
tiative on November 6, 1934. It vests the 
exclusive right and power over the manu- 
facture, sale, purchase, possession and trans- 
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portation of intoxicating liquor in the State 
Legislature and in the Board of Equaliza- 
tion. Pursuant to this article the Legislature 
applied the permissive Fair Trade Act to, 
the sale of beer on the theory that such con- 
tracts promote orderly distribution and to 
some extent prevent price cutting and ruin- 
ous price wars and is in the interest of 
public welfare. The Legislature could if it 
desired take over the entire distribution and 
sale of intoxicating liquors or it could if it 
desired fix the prices of all intoxicating 
liquors (57 Yale Law Review, 459, and cases 
cited therein) but instead of doing this the 
State grants to certain individuals the privi- 
lege of selling intoxicating liquors. It would 
indeed be ironical if after granting this 
privilege to an individual or a corporation 
the State could not require that individual 
or corporation to observe the provisions of 


a permissive Fair Trade Act. 
* Ok Ok 


[Beer Fair-Trade Contracts May Be 
Enforced by Board] 


Assuming that there are a hundred licensees 
in a particular community selling Acme beer 
which is fair-traded ninety-nine of them are 
observing the fair trade price. One, how- 
ever, in order to attract business, sells below 
the fair trade price. While this isn’t a viola- 
tion of the Unfair Practices Act it is very 
closely related to the provision prohibiting 
the use of loss leaders and has the same 
effect as using a loss leader. 


The permissive fair trade statutes are 
firmly established in the law in most of the 
states. The courts in this state enforce them 
uniformly. Irrespective of Section 55.6 a 
brewer could fair trade his beer and the 
courts would enforce his rights. The courts 
have been relieved of this duty in the case 
of fair-traded beer by the Board of Equal- 
ization. To hold that the Board is without 
authority to enforce the permissive Fair 
Trade Act merely means that the burden 
of enforcement would be transferred to the 
courts. This is not contemplated by Article 
20 Section 22 of the State Constitution. 


For the foregoing reasons the peremptory 
writ of mandate is denied and the respond- 
ent to prepare findings and judgment. 
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[62,759] Ben Williamson, Jr., Trustee of Inland Gas Corp. v. Columbia Gas & 
Electric Corp. 


In the United States Court of Appeals for the Third Circuit. No. 10,270. Filed 
December 28, 1950. 


Appeal from judgment of the United States District Court for the District of Dela- 
ware. Affirmed. 
Sherman Antitrust Act 


Formal Defenses—Previous Decision on Same Issues (Res Judicata)—Relief 
Under Separate Statutes on Substantially Identical Fact Situation—Two actions in which 
essentially the same facts are alleged as the basis for relief under two different statutes 
do not present two separate causes of action. A cause of action consists of the injury 
to a person or an invasion of one of his legally protected interests, and once the injury 
has been the subject of a court decision, the plaintiff cannot have a second day in court 
on the same facts merely by changing the theory on which he seeks relief. The plaintiff 
is bound to the decision rendered on those facts not only so far as they affect the theory 
of damages he proposed, but also as respects any theory he might have argued. 


See the Sherman Act annotations, Vol. 1, J 1640.125, 1640.636. 


Former Judgments—Conclusiveness on Later Actions on Same Issues—Decisions on 
Stipulated Facts Bearing on Statute of Limitations——An action was begun by a plaintiff 
against a defendant utility company seeking relief under the Sherman Act. The acts 
alleged to be part of a conspiracy in that action were pleaded as individual acts constitut- 
ing a violation of the Clayton Act in a second action subsequently brought by the same 
plaintiff against the same defendant, before completion of the first acgion. With reference 
to the applicable statute of limitations, the parties stipulated that the cause of action, 
in the second suit, had arisen before a certain date, and thereon judgment was rendered 
in the second action, with the first action still pending. It was held that: 

(1) It does not matter that the judgment of the later case is being used to prevent 
trial of the first case. The judgment in one action is conclusive in another case upon 
the same facts without regard to the order in which the institution of the actions and the 
rendering of the judgment took place. 

(Z) The fact that the judgment in one action was entered upon a stipulation of fact 
instead of evidence heard in the regular manner does not detract from the conclusiveness 
of the judgment upon any other action in which the same cause of action is pressed. 

(3) The fact that the judgment in the decided case was on the ground that thé 
action was brought after the expiration of the statutory period for bringing actions of 
that type does not reduce the conclusiveness of the judgment. 

(4) The fact that one cause of action was alleged to arise from a continuing con- 
spiracy, in which case each new act of the conspiracy would be an illegal act, does not 
mean that the cause of action is different from another in which only certain acts of the 
conspiracy were alleged. The cause of action in any case is the suffering of injury, and 
for purposes of deciding whether one judgment is conclusive on another action, all acts 
related to the injury which might have been alleged must be assumed. 

See the Sherman Act annotations, Vol. 1, J 1220.431, 1640.636. 

For the plaintiff: Arthur G. Logan, Wilmington, Delaware. 

For the defendant: Edward S. Pinney, New York, New York. 

Affirming a decision of the District Court, reported at {] 62,713. 


Before GooDRIcH, KALODNER and HAstig, Circuit Judges. 


[In Full Text] because of the defendant’s violation of the 


Goovricz, Circuit Judge: This case in- @ntitrust laws. 


volves the application of the rules of res This action, which we shall call action 
judicata to a civil suit brought by the plain- No. 1, was begun on February 14, 1938. 
tiff, through its trustee in bankruptcy, for It charged that the defendant, conspiring 
injuries alleged to have been sustained with certain other persons, had, in violation 
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of the provisions of the anti-trust laws,’ in- 
flicted great injury upon the plaintiff. But 
as the complaint was amended it sought 
recovery against Columbia Gas and Elec- 
tric Corporation alone, although other par- 
ties were named as having conspired with 
Columbia in the various transactions of 
which complaint is made. 


[Subsequent Action Under 
Clayton Act] 


Subsequently, on September 16, 1938, the 
plaintiff brought in the same court (the 
United States District Court for the Dis- 
trict of Delaware) another action against 
the defendant charging injury in violation of 
the anti-trust laws.2 This we shall call 
action No. 2. In this action the charge did 
not read in terms of conspiracy but alleged 
Columbia alone as the wrongdoer. 


Thus we have two actions pending by 
the same plaintiff against the same defend- 
ant in the same court, each involving a 
suit for recovery of injuries alleged to have 
been sustained by°action on the part of 
the defendant in violation of the anti-trust 
laws of the United States. Later to be ex- 
amined is the identity, ur substantial iden- 
tity, of these suits. 


The No. 2 action came to a conclusion 
first. On April 29, 1939, the court ordered 
“That the complaint in the * * * cause 
be and it hereby is dismissed. * * *”? 


The whole question with which we have 
to do in this case involves the effect of 
this judgment for the defendant upon the 
plaintiff's No. 1 action. In the District 
Court, the defendant moved to dismiss 
action No. 1 because of its victory in action 
No. 2. The motion was granted and the 
plaintiff appeals. Our discussion of the main 
question will be divided into consideration 
of the several issues presented. 


215 U. S. C. A. §§1 and 2, commonly known 
as sections 1 and 2 of the Sherman Act. 

215 U.S. C. A. § 18, commonly known as sec- 
tion 7 of the Clayton Act. An individual is 
given the right to sue for treble damages for 
injuries resulting from violation of the anti- 
trust laws by 15 U. S. C. A. § 15. 


3 The order of the court provided, ‘‘And now, 
to wit, this twenty-ninth day of April, A. D. 
1939, the above-entitled cause coming on to be 
heard upon the motion of the defendant to dis- 
miss the complaint filed in the above-entitled 
cause, and upon the stipulation of counsel filed 
in connection with the said motion, and counsel 
having been fully heard in the premises, it is 
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Assume for the moment that the subject- 
matter of action No. 1 is identical with 
subject-matter No. 2 so as to amount to the 
same “cause of action.” Then we have two 
questions which may be disposed of first to 
clear the way for the most difficult thing 
about the case which is the assumption 
of identity just stated. The two questions 
are: (1) Does it matter for purposes of 
application of res judicata that the No. 2 
action, later begun, was finished first? The 
answer to this question is no. The point 
is so well settled on authority that it is not 


a serious matter of contention in this case.* 


(2) The second question is, what of the 
fact that the recital contained in the order 
of dismissal, already quoted in the margin, 
mentioned a stipulation between the parties 
and the further fact that that stipulation 
had to do with the time in which the alleged 
cause of action accrued? 

Here is what had occurred. Prior to the 
dismissal of action No. 2 the parties had 
enterec into a stipulation. That stipulation 
provided that “The alleged right of action 
sued upon in this cause accrued not later 
than January 1, 1931.” It was further agreed 
that if the court should consider the action 
barred by any applicable statute of limita- 
tions the pending motion to dismiss was to 
be granted. The plaintiff’; theory at that 
time was that his action was not barred 
by the Delaware statute of limitations, and 
he evidently felt sufficiently confident of his 
position to enter into the stipulation which 
posed the legal issue of its correctness. 


[Suit Begun Too Late] 


Subsequent events proved plaintiff’s theory 
to be incorrect. Both the District Court 
and this Court held that the Delaware stat- 
ute was applicable and the plaintiff’s suit 
was begun too late.® : 


Ordered by the Court that the complaint in 
the above entitled cause be and it is hereby 
dismissed, with costs against the plaintiff.’’ 

4 Restatement, Judgments § 43 (1942). ‘‘A valid 
and final judgment rendered in one action is 
conclusive in another action between the parties 
although the other action was commenced be- 
fore rendition of the judgment or before the 
commencement of the action in which the judg- 
ment was rendered.’’ See Chicago, R. I. & 
Pac. Ry. v. Schendel, 270 U. S. 611 (1926); 
Hart Steel Co. v. Railroad Supply Co., 244 U.S. 
294 (1917). 

5 Williamson v. Columbia Gas & Electric 
Corp., 27 F. Supp. 198 (D. C. Del. 1939), aff'd 
110 F. 2d 15 (3d Cir. 1939), cert. den. 310 U. S. 
639 (1940). 
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Does the fact that the judgment was entered 
for the defendant in action No. 2 on the basis 
that the action was barred by lapse of time 
preclude the application of res judicata to 
action No. 1, still assuming that the causes 
of action are identical? The answer to this 
question is likewise no. The adjudication 
in favor of the defendant operates as a bar 
to another suit on the same cause of action 
in the same jurisdiction. The fact that the 
case was tried upon stipulation of fact does 
not make it any the less a final adjudication 
of the plaintiff’s claim. 


With these minor points out of the way 
we now get to the main question in the 
case which was hypothetically assumed in 
the discussion just preceding. That ques- 
tion is whether action 1 and action 2 are 
substantially identical. If they are the rule 
of law is clear enough. “Where a valid and 
final personal judgment is rendered on the 
merits in favor of the defendant, the plain- 
tiff cannot thereafter maintain an action on 
the original cause of action.”* The general 
principle is well known and undisputed. 
The difficulty comes in its application to 
varying sets of facts. 


The best way to find out what is involved 
in the two actions is to look at the claims 
made by the plaintiff. Neither case went to 
trial on the facts so all we have is what the 
plaintiff charges, plus the supplementary 
affidavits, motions, and the like, which led 
up to the action of the Trial Judge dis- 
missing plaintiff's action No. 1. The plain- 
tiff alleges its organization and entry into 
the gas business. It says that the defend- 
ant, seeking to crush out a competitor, 
acquired the controlling shareholder inter- 
est in the plaintiff company and proceeded 
to manipulate its affairs to the disadvantage 
of the plaintiff and the advantage of the de- 
fendant. It says that after the plaintiff 
went into receivership the defendant named 
and controlled the receiver and the final 
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result was that the plaintiff was forced into 
bankruptcy. This is a general statement; 
no attempt has been made to particularize 
individual charges. 


[Wrongful Acts of Both Suits Identical] 


The complaint in action No. 1 alleged 
that all this had been done as part of a con- 
tinuing conspiracy in violation of Sections 
1 and 2 of the Sherman Act, but, as amend- 
ed, named only Columbia as defendant. 
The complaint in action No. 2, filed 7 
months later, alleged that all that had tran- 
spired was in violation of Section 4 of the 
Clayton Act. The information set forth in 
the two complaints is substantially identical, 
plaintiff merely using words of conspiracy 
in the first action and replacing them with 
allegations that defendant did the same 
things on its own or through its agents in 
the second action. The wrongful acts al- 
leged on the part of the defendant and the 
damages alleged to have been sustained by 
the plaintiff are practically identical in both 
suits. Indeed, the identity of the damage 
claims is almost startling, for except for a 
few figures with regard to interest the al- 
legations of the particular items of damage 
are alike to the penny. 


Nevertheless, plaintiff says the causes of 
action are different. We therefore proceed 
to examine the reasons stated to show the 
difference. 

One alleged difference is that action No. 
2 was a claim against Columbia as a sole 
tortfeasor and action No. 1 is a claim 
against Columbia as a conspirator. It is 
true that the complaint in No. 1 contains al- 
legations of conspiracy and the complaint 
in action No. 2 did not. We do not think, 
however, that this constitutes a difference 
if the other elements alleged by the plain- 
tiff are the same. Columbia was sought to 
be held as the party defendant in both 
suits. Whether Columbia is sought to be 


6 Restatement, Judgments §49, comment a 
(1942) (note that it does not bar the action in 
another state). Miller v. National City Bank 
of New York, 166 F. 2d 723 (2d Cir. 1948); 
Liken v. Shaffer, 141 F. 2d 877, 882 (8th Cir. 
1944), cert. den. 323 U. S. 756 (1944). In Angel 
v. Bullington, 330 U. S. 183, 190 (1947), Justice 
Frankfurter said, “‘It is a misconception of 
res judicata to assume that the doctrine does 
not come into operation if a court has not 
passed on the ‘merits’ in the sense of the ulti- 
mate substantive issues of a litigation. An 
adjudication declining to reach such ultimate 
substantive issues may bar a second attempt to 
reach them in another court of the State. Such 


Trade Regulation Reports 


a situation is presented when the first decision 
is based * * * on the inaccessibility of all the 
courts of the State to such litigation.”’ 

Although we need not rely on it here, the 
same result can be reached by a literal applica- 
tion of the Federal Rules of Civil Procedure. 
Rule 41 (b) provides that, with certain excep- 
tions not pertinent here, an involuntary dis- 
missal operates as an adjudication upon the 
merits unless the order otherwise specifies. The 
court in action No. 2 did not otherwise specify 
in its order of dismissal based on the bar of 
the statute of limitations. 

7 Restatement, Judgments § 48 (1942). Crom- 
well v. County of Sac, 94 U. S. 351, 352 (1876). 
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held as a sole tortfeasor or sued singly as 
one of several tortfeasors, assuming the in- 
jury is the same, does not matter. Several 
people getting together to do wrong to an- 
other do not commit a tort at the time they 
make their agreement, although they may 
commit a crime. The tort action arises 
when harm is done to the plaintiff. Then 
he may hold all the conspirators responsible 
for things done in pursuance of the con- 
spiracy by any of them. But if he seeks to 
hold only one conspirator liable, as he may 
for the tort, since the liability is joint and 
several,® he has not claimed anything sub- 
stantially different from what he claims if 
he sues the sole conspirator as an individual 
tortfeasor.” So we think, therefore, the 
presence of conspiracy allegations in action 
No. 1 and their absence in action No. 2 does 
not change the substance of the two claims. 


[Relief Sought Under Different Laws] 


Another difference claimed by the plain- 
tiff in the two actions is that one suit is 
said to rest on the Sherman Act and the 
other on the Clayton Act. This argument 
carries no weight. While the rule may not 
have been clear at one time,” we think it 
is now the law that the fact that different 
statutes are relied on does not render the 
claims different “causes of action” for pur- 
poses of res judicata.“ Plaintiff relies on the 
case of United Shoe Machinery Corp. v. 
United States, 258 U. S. 451 (1922), as setting 
forth a different rule. That case held that 
judgment for defendant in a suit by the gov- 
ernment seeking dissolution of the corpora- 
tion because of restrictive lease practices in 


8 See McCandless v. Furland, 296 U. S. 140, 
165 (1935); Lesnik v. Public Industrials Corp., 
144 F. 2d 968 (2d Cir. 1944). 

» Where the acts are tortious without regard 
to the conspiracy, and where the conspiracy 
allegations are not necessary to render defend- 
ant liable for damages resulting from the acts 
of others, the conspiracy allegations have been 
regarded as surplusage. See, for instance, 
Original Ballet Russe, Lid. v. Ballet. Theatre, 
Inc., 133 F. 2d 187 (2d Cir. 1943). 

See Troxell v. Delaware, Lackawanna & 
Western R. R., 227 U. S. 434 (1913). And see, 
for instance, the old rule of ‘‘departure from 
law to law,’’ applied in Union Pacific Railway 
Co. v,. Wyler, 158 U. S. 285 (1895), and dis- 
approved in United States v. Memphis Cotton 
Oil Co., 288 U. S. 62, 68 (1933); Missouri, Kan- 
sas & Texas Ry. v. Wulf, 226 U. S. 570 (1913). 
See Fed. R. Civ. P. 15 (ce); Clark, Code Plead- 
ing § 116 (2d ed. 1947). 

uF, L. Mendez & Co. v. General Motors 
Corp., 161 F. 2d 695 (7th Cir. 1947), cert. den. 
332 U. S. 810 (1947). See United States v. 
California & Oregon Land Co., 192 U. S. 355, 
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violation of the Sherman Act did not bar a 
suit by the government against the same de- 
fendant seeking to enjoin the same restric- 
tive lease provisions, because they violated 
the Clayton Act. We do not think that case 
applies to our present situation. There both 
suits were brought by the government to 
protect public rather than private interests. 
The gist of such actions is the doing of 
various things forbidden by the anti-trust 
acts, not as here, the injury resulting from 
the doing of the acts. The things forbidden 
in the Sherman Act are clearly not always 
the same as those forbidden by the Clay- 
ton Act, and the tests as to when a suit by 
the government based on one will bar a suit 
based on the other are much the same as 
those on a plea of former acquittal or 
double jeopardy in criminal actions. This 
view finds support in the Seventh Circuit. 
F. L. Mendez & Co. v. General Motors Corp., 
161 F. 2d 695 (7th Cir. 1947), cert. den. 332 
U. S. 810 (1947). 


Also not in point, we think, are the cases 
cited by plaintiff in which the question in- 
volved was whether a plaintiff is required to 
state in separate counts™ claims based on 
the Sherman Act and claims based on the 
Clayton Act. The purpose of the require- 
ment of separate counts is to clarify the 
issues and simplify the trial, and thus the 
considerations in determining what are sep- 
arate “causes of action” or claims for that 
purpose are not the same as those when 
the question is res judicata. As has often 
been said, the phrase “cause of action” 
means different things in different con- 
texts.” 


358 (1904) where Justice Holmes said, ‘‘But the 
whole tendency of our decisions is to require a 
plaintiff to try his whole cause of action and 
his whole case at one time. He cannot even 
split up his claim * * * and, a fortiori, he 
cannot divide the grounds of recovery.’’ To the 
same effect, see Grubb v. Public Utilities Com- 
mn of Ohio, 281 U. S. 470, 478 (1930); Balti- 
more 8S. 8. Co. v. Phillips, 274 U. S. 316, 321-25 
(1927); Restatement, Judgments § 63 (1942). 

2 See Fed. R. Civ. P. 10 (b). Hansen Pack- 
ing Co. v. Armour & Co., 16 F. Supp. 784, 787 
(S. D., N. Y. 1936); see La Chappelle v. United 
Shoe Machinery Corp., 13 F. Supp. 939 (D. C. 
Mass. 1936); cf. Original Ballet Russe, Lid. v. 
Ballet Theatre, Inc., 133 F, 2d 187 (2d Cir. 
1943); Buckeye Powder Co. v. Du Point Co., 
248 U. S. 55 (1918). 

13See Hurn v. Oursler, 289 U. S. 238, 247 
(1933); United States v. Memphis Cotton Oil 
Co., 288 U. S. 62, 68 (1933); Collins v. Metro- 
Goldwyn Pictures Corp., 106 F. 2d 83, 86-87 
(2d Cir. 1939); Restatement, Judgments, p. 239 
(1942); Cleary, ‘‘Res Judicata Reexamined,”’ 
57 Yale L. J. 339, 341 (1948). 
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[Limitations Bar Not in Issue] 


Does action No. 1 differ from action No. 
2 because the conspiracy charged in action 
No. 1 is alleged to be a continuing one? In 
a civil conspiracy suit each invasion of 
plaintiff’s interest resulting from the con- 
spiracy creates a new cause of action when 
the question is the application of the bar of 
the statute of limitations.* This rule would 
be controlling if the issue here was 
whether the statute of limitations bars all 
or a part of the damages claimed by plain- 
tiff as a result of a continuing conspiracy. 
But if the cause of action is the same, the 
principle of res judicata prevents our reach- 
ing that question, not because it was 
actually decided in action No. 2, but be- 
cause the judgment is a final determination 
of not only what was actually in issue but 
what might have been in issue had it been 
raised. We do not think that the definition 
of “cause of action” in these cases is con- 
trolling on the question before us. The de- 
termination of the meaning of “cause of 
action” for purposes of deciding whether 
or not a person has slept on his rights is of 
little aid in deciding whether a prior judg- 
ment is a bar to the present action. 


The purpose of the principle of res judicata 
is to end litigation. The theory is that 
parties should not have to litigate issues 
which they have already litigated or had a 
reasonable opportunity to litigate.” A read- 
ing of the early cases as compared with 
recent ones makes it clear that the meaning 
of “cause of action” for res judicata purposes 
is much broader today than it was earlier. 
Formerly the whole aim in pleading, and 
in the elaborate system of writs, was to 
frame one single legal issue. That being 
the guiding principle, the phrase “cause of 
action” came to have a very narrow mean- 
ing. If the theory in the second suit was 
unavailable under the writ used in the first 
suit, the plaintiff had no opportunity to 
litigate it there and so plaintiff was not 
barred by res judicata. The force of the rule 
is still operative * but the scope of its opera- 
tion has been greatly limited by the mod- 
ernization of our procedure. The principle 


14 Momand v. Universal Film Hachanges, 43 
F. Supp. 996, 1006 (D. C. Mass. 1942), aff’d 172 
F. 2d 37, 49 (1st Cir. 1948), cert. den. 336 U. S. 
967 (1949); Bluefields 8S. S. Co. v. United Fruit 
Co., 243 Fed. 1, 20 (3d Cir. 1917), dismissed per 
stipulation 248 U. S. 595 (1919); Burnham Chem- 
ical Co. v. Borax Consolidated, Ltd., 170 F. 2d 
569, 578 (9th Cir. 1948), cert. den. 336 U. S. 924 
(1949); Northern Kentucky Telephone Co. v. 
Southern Bell Telephone & Telegraph Co., 73 
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which pervades the modern systems of 
pleading, especially the federal system, as 
exemplified by the free permissive joinder 
of claims, liberal amendment provisions, and 
compulsory counterclaims, is that the whole 
controversy between the parties may and 
often must be brought before the same 
court in the same action. The instant case 
presents an excellent example of one of the 
things these rules were designed to avoid. 
As pointed out above, the acts complained 
of and the demand for recovery are the 
same. The only thing that is different is 
the theory of recovery. The same witnesses 
and documents will be necessary in the 
trial in both cases. No material fact is al- 
leged in action No. 1 that was not alleged 
in action No. 2, save the allegations of con- 
spiracy. Everything that plaintiff was 
entitled to ask for from defendant was in- 
cluded in action No. 2. 


[New Theory of Damages Not Sufficient to 
Give Second Action] 


Reference to the basic theory of tort lia- 
bility substantiates the position taken here. 
To put it in rather elementary tort lan- 
guage, the basis of the plaintiff’s recovery is 
liability-creating conduct on the part of the 
defendant, the invasion of a legally pro- 
tected interest of the plaintiff and the neces- 
sary causal connection between defendant’s 
acts and plaintiff’s injury.” The plaintiff 
having alleged operative facts which state 
a cause of action because he tells of de- 
fendant’s misconduct and his own harm has 
had his day in court. He does not get an- 
other day after the first lawsuit is concluded 
by giving a different reason than he gave in 
the first for recovery of damages for the 
same invasion of his rights. The problem 
of his rights against the defendant based 
upon the alleged wrongful acts is fully be- 
fore the court whether all the reasons for 
recovery were stated to the court or not. 

The points discussed here were all 
treated in the well-considered opinion of 
the District Judge. What we do is put in 
our own words our reasons for thinking 
that he was right. The judgment will be 
affirmed. 


F. 2d 333, 335 (6th Cir. 1934), cert. den. 294 
U.S. 719 (1935). 

15 Moore, Federal Practice § 2.06[6] (2d ed. 
1948); Clark, Code Pleading, pp. 144, 472-90 (2d 
ed. 1947). See Hopkins v. Lee, 6 Wheat. 108, 
112 (U. S. 1821); Young v. Black, 7 Cranch 565, 
567 (U. S. 1813); Columb v. Webster Mfg. Co., 
84 Fed. 592, 594-95 (1st Cir. 1898). 

16 Restatement, Judgments § 65 (2) (1942). 

117 Restatement, Torts § 281 (1934). 
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Lipp, et al. v. National Screen Service Corp., et al. 
[| 62,760] Morris J. Lipp, trading as Midwest Poster Exchange v. National Screen 
Service Corp., et al. Benjamin Siegel v. Same. Jay Schrader v. Same. 
In the United States District Court for the Eastern District of Pennsylvania. 
Actions Nos, 11,136, 11,137, and 11,138. Filed December 19, 1950. 


Civil 


Sherman Antitrust Act, Clayton Antitrust Act 


District in Which to Sue Corporation—Foreign Corporation Licensed But Not Doing 
Business in District—License Equivalent to Residence.—A film distributing company 
charged with having violated the antitrust laws asked dismissal of the actions against it on 
the ground that it had not been properly made a defendant, since it was not incorporated 
in the state where the action was brought, nor had offices or did business there, and there- 
fore did not come under the venue provisions of the Clayton Act. The court refused to 
dismiss, however, since the corporation was still licensed to do business in the district as a 
foreign corporation. Although Section 12 of the Clayton Act does not make venue proper 
as to a corporate defendant merely because it may be licensed to do business in a certain 
district, the general venue statute at Section 1391 (c) of the Judicial Code of 1948 does so 
by saying that having a license to do business as a foreign corporation is equivalent to 
residence, so far as being suable is concerned, and good authority takes the view that 
special venue statutes, such as Section 12 of the Clayton Act, must be read in connection 


with the general venue statute. 


See the Sherman Act annotations, Vol. 1, J 1640.309; Clayton Act annotations, Vol. 1, 


{ 2032.55. 


For the plaintiffs: Franklin Poul (Gray, Anderson, Schaffer & Rome), Philadelphia, 


Pennsylvania. 


For the defendant: 


GRIM, J.: [Jn full text except for footnotes 
and omissions indicated by asterisks] These 
three civil actions have been brought under 
the antitrust laws to obtain an injunction and 
to recover treble damages for alleged viola- 
tions of these statutes by the defendants. 
The plaintiff in each case is engaged in the 
business of leasing advertising materials to 
exhibitors of motion picture films. Plain- 
tiffs, in turn, procure these materiale from 
defendant National Screen Service Corpora- 
tion and from other sources. The com- 
plaints, which are identical except as to the 
names of the plaintiffs, in essence charge 
the existence of a scheme on the part of Na- 
tional Screen Service Corporation to destroy 
plaintiffs’ business. They further allege that 
the so-called “producer-distributor-defend- 
ants”, of whom the moving defendant, Eagle 
Lion Films, Inc. (hereinafter referred to as 
Eagle Lion) is one, have a financial interest 
in National Screen Service Corporation and 
that they have granted to National Screen 
certain exclusive contracts for the manufac- 
ture and distribution of advertising acces- 
sories relating to their respective motion 
pictures. All defendants in these cases, with 
the exception of Eagle Lion, have filed an- 
swers denying the foregoing charges and 
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Irving R. Segal (Schnader, Harrison, Segal & Lewis), Phila- 
delphia, Pennsylvaina, for Eagle Lion Films. 


concede that as to them the actions have 
been properly brought in this court. 


[Dismissal Sought on Improper Venue] 


However, Eagle Lion has filed motions to 
dismiss the complaints as to it, contending 
that the venue is not proper in the actions 
against it. 


The facts relating to the question of venue 
are not in dispute. Each of the motions to 
dismiss is supported by an identical affidavit 
of David J. Melamed, treasurer of Eagle 
Lion. These affidavits disclose the following 
facts: Prior to June 12, 1950, Eagle Lion, 
an Ohio corporation, which was in the busi- 
ness of distributing motion pictures, main- 
tained its principal place of business in New 
York City, and occupied an office at 1225 
Vine Street in Philadelphia, from which ad- 
dress it transacted business. Since June 12, 
1950, Eagle Lion has not occupied an office 
in the Commonwealth of Pennsylvania. On 
June 12, 1950, the motion picture distribution 
business of Eagle Lion Films, Inc. was 
taken over by Eagle Lion Classics, Inc., a 
New York corporation, and since that date 
Eagle Lion has not engaged in the motion 
picture distribution business, but has been 
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engaged in the process of winding up its 
affairs. On that same date, Eagle Lion 
Classics, Inc. took over from Eagle Lion 
occupancy of the latter’s Philadelphia office. 
Also, on that date, Eagle Lion Classics, Inc. 
took over personnel of Eagle Lion and from 
that date Eagle Lion has not maintained any 
employees in Pennsylvania. Since June 12, 
1950, Eagle Lion has not entered into the 
Eastern District of Pennsylvania nor any 
other part of the Commonwealth of Penn- 
sylvania for any reason whatsoever. 


[Still Licensed To Do Business] 


However, Eagle Lion has one remaining 
connection with Pennsylvania. Although it 
is no longer engaged in business in Penn- 
sylvania, it is still licensed to do business 
here as a foreign corporation, pursuant to 
Article X of the Business Corporation Law 
Gi9t933nPs A 93644Sees:21 001-101 5,15, Pk. S: 
Secs. 2852-1001 to 2852-1015. 


The antitrust laws, pursuant to which 
these actions have been brought, contain 
special provisions regulating the venue of 
antitrust actions against corporations. Sec- 
tion 12 of the Clayton Act, 38 Stat. 736 
(1914), 15 U. S. C. A. Sec. 22, provides that: 


“Any suit, action, or proceeding under 
the antitrust laws against a corporation 
may be brought not only in the judicial 
district whereof it is an inhabitant, but 
also in any district wherein it may be 
found or transacts business; and all 
process in such cases may be served in 
the district of which it is an inhabitant, or 
wherever it may be found.” 


According to the undisputed facts regard- 
ing its activities in this judicial district, 
Eagle Lion is not an inhabitant of this dis- 
trict, may not be found in this district, and 
does not transact business in this district. 
Therefore, none of the three alternative re- 
quirements of Section 12 of the Clayton Act 
for venue of an action against a corporate 
defendant is satisfied as to Eagle Lion. 


Simply stated, the question now before me 
is: Is the Eastern District of Pennsylvania 
a proper venue for these antitrust actions 
against defendant Eagle Lion by virtue of 
the fact that it is licensed to do business as 
a foreign corporation in Pennsylvania, even 
though it is not an inhabitant (incorporated) 
here, is not found here, and does not trans- 
act business here? 
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Neirbo Company v. Bethlehem Shipbuilding 
Corp., 308 U. S. 165 (1939), held that when, 
as a prerequisite to obtaining a license to do 
business as a foreign corporation in a par- 
ticular state, a corporation consented to be 
sued in the state courts of that state, it 
thereby waived its objection to venue re- 
quirements in diversity actions brought in 
the federal courts in that state. * * * 


On the question whether the Neirbo rule 
is applicable to cases like the present case, 
where the federal courts have exclusive 
jurisdiction, there is conflicting authority in 
the icasess* * 7+ 


[Comparison of Venue Statutes] 


The general venue statute prior to the 
new Judicial Code of 1948 was Section 51 
of the Judicial Code of 1911, as amended, 28 
U.S. C. A. Sec. 112 (1940), which stated 
that, except as to actions predicated solely 
on diversity jurisdiction, “. .. no civil suit 
shall be brought in any district court against 
any person by any original process or pro- 
ceeding in any other district than that 
whereof he is an inhabitant...” The Judi- 
cial Code of 1948, new Title 28, U. S.C. A,, 
went into effect September 1, 1948. The 
new general venue section, comparable to 
former Section 112, supra, is 28 U. S. C. A. 
Sec. 1391, which provides in subsections (a), 
(b) and (c) as follows: 


“(a) A civil action wherein jurisdiction 
is founded only on diversity of citizenship 
may, except as otherwise provided by law, 
be brought only in the judicial district 
where all plaintiffs or all. defendants re- 
side. 

“(b) A civil action where jurisdiction is 
not founded solely on diversity of citizen- 
ship may be brought only in the judicial 
district where all defendants reside, except 
as otherwise provided by law. 

“(c) A corporation may be sued in any 
judicial district in which it is incorporated 
or licensed to do business or is doing busi- 
ness, and such judicial district shall be re- 
garded as the residence of such corporation 
for venue purposes.” 

Sections 1391 (a) and (b) are substantially 
the same as former Section 112. The Re- 
visers’ Note to Section 1391 states that the 
word “reside” was substituted for “whereof 
he is an inhabitant” for clarity inasmuch as 
“inhabitant” and “resident” are synonymous. 


Section 1391 (c), however, has effected a 
considerable modernization of general venue 
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requirements. The residence of that elusive 
legal abstraction, the corporation, is care- 
fuliy defined for venue purposes. The provi- 
sion that a corporation may be sued in any 
district in which it is licensed to do business 
was influenced by the wide application of the 
Neirbo rule. This provision obviates the 
necessity of invoking the judicial (Neirbo) 
doctrine of waiver in most cases. This pro- 
vision also makes moot the former question 
whether the Neirbo rule is applicable to ac- 
tions over which the federal courts have ex- 
clusive jurisdiction and which are subject tc 
the general venue statute. But for the more 
controversial question whether the Neirbo 
rule is applicable to actions of exclusive fed- 
eral jurisdiction which are subject to special 
venue statutes, Section 1391 (c) merely sub- 
stitutes another question, namely, whether 
the general venue provisions of Section 
1391 (c) are applicable to those special venue 
statutes where venue of actions against cor- 
porate defendants is geared to, or dependent 
on, their residence. 


[Question Whether Clayton Act Modified] 


The narrow question presented by the 
present case is whether Section 1391 (c) of 
Title 28 U. S. C. A. modifies Section 12 of 
the Clayton Act so as to make proper the 
venue of an antitrust action against a foreign 
corporation in a judicial district of the state 
in which the foreign corporation is licensed 
to do business. 


* * * Moore, on pages 178 and 179 of 
his Commentary on the U. S. Judicial Code 
(1949), states: 


“The coverage of new Title 28 in re- 
lation to special venue is approximately 
the same coverage of former Title 28, al- 
though there has been a consolidation of 
some former statutory provisions, and 
some clarification and improvement. Other 
titles of the United States Code must, 
therefore, be consulted to determine the 
venue of many actions. But, and this is 
very important, all special venue provi- 
sions, whether within Title 28 or some 
other title, must be read in connection 
with the following general provisions: . . 
2. ‘A corporation may be sued in any 
judicial district in which it is incorporated 
or licensed to do business or is doing busi- 
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ness, and such judicial district shall be 
regarded as the residence of such corpora- 
tion for venue purposes.’ ” 


And at pages 192 and 193 of his Com- 
mentary, Moore explains: 


“Prior to the Code a corporation was a 
resident of the state in which it was in- 
corporated; and, more specifically, where 
the state of incorporation was divided into 
two or more districts, then in the district 
where its official residence was designated 
by the Charter or state law and, in the 
absence of such a designation, then in the 
district where the corporation maintained 
its home office. The Code has made no 
change in this rule relative to the residence 
of a corporate plaintiff. For venue pur- 
poses it has, however, radically altered the 
rule relative to a corporate defendant. 
Section 1391 (c) ...is a provision of gen- 
eral applicability to a corporate defendant, 
whether the case be one governed by a 
general venue provision, or by a special 
venue provision within Title 28, such as 
Sec. 1400 (b) governing a patent infringe- 
ment action, 4 or by a special venue provi- 
sion contained in some other title of the 
United States Code.” 


[Clayton Act Provisions Covered] 


The last clause covers the question now 
before this Court. In the present case the 
“special venue provision contained in some 
other title of the United States Code” to 
which Section 1931 (c) is applicable is Sec- 
tion 22 of Title 15 (Section 12 of the Clayton 
NCE) moran aac 


It should be pointed out that antitrust de- 
fendants are adequately protected against 
being forced to defend suits in inconvenient 
forums by the transfer of venue section of 
the Judicial Code, 1404(a); * * *, 

Therefore, under Section 12 of the Clay- 
ton Act as modified by Section 1391 (c) of 
the Judicial Code, Eagle Lion, because it is 
licensed to do business as a foreign corpora- 
tion in Pennsylvania, is subject to the 
present antitrust actions brought in this Dis- 
trict Court for the Eastern District of Penn- 
sylvania. 


Accordingly, defendant Eagle Lion’s mo- 


tions to dismiss the complaints as to it are 
denied. 
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[62,761] Edward Vance v. United States, et al. 


In the United States District Court for the Southern District of New York. Civil 
No. 58-232. January 3, 1951. 


Sherman Antitrust Act 


Private Damage Actions—Sufficiency of Complaint—Pleading Injury as Consequence 
of Antitrust Violation.—Relief under the antitrust laws may be claimed by a private per- 
son only by alleging damage resulting from alleged antitrust violations. Where a com- 
plaint alleged that a defendant association had injured the plaintiff by pirating his songs, 
and also alleged violation of the antitrust laws, the complaint was dismissed because the 
injury appeared to result only from the acts of piracy, and not from any activities which 


might constitute the alleged violation of the antirust laws. 
See the Sherman Act annotations, Vol. 1, J 1640.125. 


Memorandum 


Ryan, J.: [In full text execpt for omissions 
indicated by asterisks] Defendants move to 
dismiss the amended complaint under Rule 
12(b), alleging (1) that it fails to state a 
claim under which relief against them can 
be granted, and (2) that the court lacks 
jurisdiction over the subject matter of the 
complaint. The defendants make other mo- 


tions, but it is unnecessary to consider these. 
* *k * 


It is fundamental that to state a valid 
claim for relief under 15 USCA 15, plain- 
tiff must allege damage resulting from de- 


allege such violation by defendant ASCAP, 
and that he has suffered damage, but it does 
not appear that the damage of which he 
complains resulted from the violation. On 
the contrary, the allegations of the complaint 
demonstrate quite plainly that whatever 
injury he suffered came about solely through 
the alleged piracy of his tunes by sev- 
eral of the defendants, including ASCAP. 
Participation in such piracy does not con- 
stitute an anti-trust violation which permits 
one injured thereby to sue for damages 
under Sec. 15. The complaint does not 
state a valid claim for relief under that 
section. 


fendant’s anti-trust violations. Plaintiff does ee aot 


[ 62,762] A. B. Dick Co. v. James Marr, doing business as Marr Duplicating Co. 


In the United States District Court for the Southern District of New York. E. 50-59. 

December 8, 1950. 
Sherman Antitrust Act 

Admissibility of Evidence—Pleas in Prior Litigation—Nolo Contendere Plea Not 
Admissible as Actual Admission of Truth of Charges.—The plea of nolo contendere (no 
defense) in criminal actions is a device by which the defendant makes an implied admis- 
sion of the charges of an indictment, for the sole purpose of permitting the entry of a 
judgment against him without need for proof of the charges. The plea does not constitute 
an admission of guilt, and the fact that the plea was entered cannot be introduced in a 
later civil case as proof of anything, but may be noted only as part of the background of 
the civil proceeding. 

See the Sherman Act annotations, Vol. 1, J 1630.580, 1640.527. 


For the plaintiff: Byerly, Townsend & Watson, New York, New York (Robert W. 
Byerly, Charles A. Horsky, John T. Haslett, Ralph M. Watson, Wilbur R. Lester and 
Kathleen E. Godfrey, of counsel). 

For the defendant: Edward D. Bolton, New York, New York. 

For the amicus curiae, United States: H. G. Morison, Assistant Attorney General; 
R. C. Hackley and Melville D. Church, Special Assistants to the Attorney General 
(G. Murray Paddack, Attorney, Department of Justice, of counsel). 


Mepina, D. J.: [Portions of the opinion 
relating to the principal charge of suppression 
of evidence bearing upon the validity and in- 


fringement of patents are omitted as not being 


within the scope of the REPORTS]. 
x OK 
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The civil anti-trust proceedings in Cleve- 
land, which were mentioned in the prelimi- 
nary portion of this opinion, terminated in 
1948 in a consent decree against the Dick 
Company “* * * without trial or adjudi- 
cation of any issue of fact or law herein and 
without admission by any party in respect of 
any such issue.” And the Dick Company 
at the same time pleaded nolo contendere to 
the indictment, which charged numerous 
violations of the anti-trust laws, among 
which was the charge that the Dick Company 
did conspire with others to “* * * acquire 
and suppress evidence relating to the validity 
of certain key patents employed in further- 
ance of the combination and conspiracy.” 
These allegations are amplified in other 
parts of the indictment but nevertheless 
constitute but a very small part of the 
charges contained in the indictment against 
the Dick Company. 

The fact that the plea was made has been 
submitted as evidence bearing directly upon 
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the merits of the charges now before me, 
not merely as historical background. 


The general rule is that a plea of nolo 
contendere is no more than an implied admis- 
sion solely for the purpose of the case in 
which the plea is made, and is not admis- 
sible as an admission in a subsequent civil 
suit based on the same conduct. [Citations 
omitted. } 


The plea is a device which the courts, in 
their discretion, make available to defend- 
ants in certain criminal cases so that a 
judgment may be entered in favor of the 
government without requiring the defendant 
expressly to admit the charges made against 
him, and without requiring proof of the 
charges made. 


The fact that the plea was made is noted 
as part of the background of this proceeding, 
but the plea has no other probative signifi- 


cance. 
* * * 


[| 62,763] Carl E. Ring v. The Authors’ League of America, Inc., and Harold Spina, 


Edward Heyman and Walter Hannan. 


In the United States Court of Appeals for the Second Circuit, No. 21712. January 9, 1951. 
Appeals from a judgment of the District Court for the Southern District of New York. 


Modified and affirmed. 


Sherman Antitrust Act 


Scope of Injunction—Preferential Future Treatment of Injured Plaintiff—Right to 
Bid on New Production Offers of Same Play Denied.—When a suit determines that a play- 
production contract is invalid, the injured plaintiff himself no longer has any contract 
rights in the play, since any such rights would depend on an illegal contract. There is 
therefore no basis for a term in a subsequent injunction which would insure the plaintiff 
an opportunity to bid on the play if it is again offered for production. Nor can such a 
term be argued to be a means of insuring that the authors in the future will not discrimi- 
nate against the plaintiff producer, for the authors of a play are never required to make a 
general offer to all producers, but may deal with whom they wish. The plaintiff producer, 
after the contract is declared void in a suit of his instance, is in just the same position he 
was in before the suit; he has no existing interest to protect beyond that of any newcomer 
in the producing field, and cannot demand that he be given preferential rights over these 
newcomers or others in bidding for production rights. 


See the Sherman Act annotations, Vol. 1, 7 1650.286. 
For the plaintiff: Carl E. Ring, for himself. 


For the defendants: Arthur Garfield Hays, for the Authors’ League of America, Inc., 
Phillip Wittenberg for Spina, Heyman and Hannan. 


Before L. HANp, Swan and Cuasz, Circuit Judges. 
L. Hanp, Circuit Judge: [Jn full text] 
This cause comes on upon appeals by the 


plaintiff and the Authors’ League of Amer- 
ica, Inc., from the judgment in an action 
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brought under the Anti-Trust Acts against 
the League and Spina, Heyman and Hannan 
to recover treble damages and for an in- 
junction, because of a combination or con- 
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spiracy to restrain interstate commerce in 
plays. The complaint does not very clearly 
disclose the gist of the action, since for 
the most part it alleges only evidence; but 
the gravamen is that by means of such a 
conspiracy the defendants caused the failure 
of a musical play, “The Stovepipe Hat,” in 
whose production the plaintiff had acquired 
an interest. The case was tried to a jury 
who answered two questions put to them by 
the judge as follows: “1. Have the de- 
fendants violated the Anti-Trust Laws? 
Yes.” “2. Assuming defendants have vio- 
lated the Anti-Trust Laws, has plaintiff suf- 
fered injury to his business or property by 
such violation of the Anti-Trust Laws? 
(a) By the Dramatists Guild? No. (b) 
By Spina? No. (c) By Heyman? No.” 
(Hannan may be disregarded.) Upon these 
answers the judge dismissed the complaint 
so far as it asked for damages, but granted 
an injunction against the defendants, the 
important part of which forbad them to en- 
force against the plaintiff a contract known 
as the “Minimum Basic Agreement,” and 
which directed the authors—if in the future 
they should seek to produce the play—to 
offer it to the plaintiff on as favorable terms 
as they offered it to others. The plaintiff 
appeals from the dismissal; the League ap- 
peals from the injunction. The basic ques- 
tion was whether the defendants by insisting 
upon the incorporation of the “Agreement” 
into the production contract became mem- 
bers of a conspiracy under the Anti-Trust 
Acts. We have already discussed that ques- 
tion in granting a temporary injunction in 
favor of the plaintiff. 


[Background of Claim] 


The facts, so far as it is necessary to 
state them, were as follows. On February 
7, 1944, Spina, Heyman and Hannan who 
had theretofore written and composed “The 
Stovepipe Hat,” made a contract with one, 
Gaumont, by which he was to be its ‘“Man- 
ager” and fo advance the money which might 
be needed to “produce” it. This contract 
incorporated the “Minimum Basic Agree- 
ment” of the League, to which Gaumont had 
become a party, as was necessary by its 
terms before Spina and his associates could 
contract with him, for they were members of 
the League, and the “Agreement” forbad 
members to contract with a “Manager,” not 
himself a member. We need not state the 
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terms of Gaumont’s contract in detail; for 
the purposes of this case it is enough that 
“the terms and provisions” of the “Agree- 
ment” “shall apply in all matters and in- 
stances not specifically covered and provided 
for by this agreement’; and that in case of 
any divergence between it and the “Agree- 
ment,” the “Agreement” shall prevail. On 
March 13, 1944, Gaumont and the plaintiff 
formed a partnership for the production of 
the play under this contract, and by May 4th 
the plaintiff had advanced $57,000 to the 
enterprise. There was a trial run which be- 
gan in New Haven on May 18th, and ended 
in Boston on May 27th, when the production 
shut down and was never revived. Before 
the run began the plaintiff and Gaumont had 
drastically disagreed about the production of 
the play; and the plaintiff had unsuccessfully 
tried to get a contract with the authors 
eliminating Gaumont. Upon his failure he 
brought an action against Gaumont on May 
6th, which was settled on the 12th by a 
stipulation, made in Spina’s presence, by 
which Gaumont assigned to the plaintiff all 
his rights in the play and against the authors, 
together with any he might have against any 
of the “actors, theatres, builders, etc.” In 
exchange the plaintiff agreed to pay Gau- 
mont $6,659 and to save him harmless from 
any contracts or other obligations for which 
Gaumont might be liable. The plaintiff 
paid down $5,159 and he was to pay the 
balance, $1,500, either by Gaumont’s secur- 
ing redelivery of, or stopping payment upon, 
a cheque in favor of the authors which Gau- 
mont had drawn and delivered to the League 
in escrow. The stipulation of settlement de- 
clared that the authors had already consented 
to this disposition of the cheque, whose ori- 
gin was as follows. Gaumont’s contract had 
provided that production should begin on 
May 7th, but that upon paying the authors 
$1,500 it might be delayed until October 
7th. Some time before May 7th it had 
become apparent that the play would not be 
produced by that time, and to secure the 
extension Gaumont made out the cheque and 
delivered it to the League. On May 16th, 
four days after the action of Ring v. Gau- 
mont was settled, Spina wrote to the League 
asking that the money—apparently the 
cheque had been cashed—should be paid to 
Gaumont, and the plaintiff signed the letter 
as witness. The League did not answer 
this letter till the 29th when it wrote a reply 


ne 


1 Ring v. Spina, 148 Fed. (2) 647. 
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to Spina, enclosing an agreement “supple- 
mentary” to the original contract between 
the authors and Gaumont by which they, 
the plaintiff, the League and its agent (the 
“Dramatists’ Guild”) were all to consent to 
the payment of the money to Gaumont. 
What became of this proposed “supplemen- 
tary agreement” does not appear except that 
it was never signed. The plaintiff finally 
paid Gaumont $1,500 by a cheque which 
Gaumont cashed on June 7th, and by so do- 
ing he became himself entitled to the money 
from the League as Gaumont’s surrogate; 
but there is no testimony that he ever made 
any demand for the money before he filed 
the complaint on June 14, 1944, 


[Treble Damages Demanded] 


First the plaintiff claims that he is en- 
titled to three times $1,500 because the de- 
posit was denied him in execution of the 
unlawful conspiracy, having its source in the 
“Minimum Basic Agreement.” So far as 
we can understand the argument, the fol- 
lowing is its most favorable statement. 
Gaumont’s deposit of the cheque was in part 
performance of the contract between him 
and the authors, which was invalid in toto, 
since it incorporated the “Agreement.” 
Therefore Gaumont might have reclaimed 
the money at once, repudiating a contract 
which was one only in form. When Spina 
wrote the letter of May 16th to the League 
demanding that it return the money to Gau- 
mont, the League should have uncondi- 
tionally complied with it, particularly as it 
should have been regarded as a demand of 
the plaintiff as well as of Spina, because the 
plaintiff “witnessed” it. The League refused 
this demand when on May 29th it required 
the authors and the plaintiff to sign the 
“supplementary agreement,” for that im- 
posed a condition. Such a condition was 
justified only in case the contract was valid. 
The answer to this is not difficult, even 
though we accept as a premise that the con- 
tract was an unlawful conspiracy, because 
it incorporated the “Agreement.” For, if 
the contract was a nullity, Gaumont and 
Gaumont alone was entitled to the cheque; 
he had given it upon a consideraton which 
failed. Even so, the League was not liable 
until Gaumont made a demand, because al- 
though no valid contract with the authors 
existed, he might want to perform it; he 

* Woodbridge v. DuPont, 133 Fed. (2) 904; 


Flint v. Youngstown Sheet & Tube Co., 143 Fed. 
(2) 923; Burroughs v. United States, 151 Fed. 
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was not bound to repudiate. Gaumont never 
did demand the cheque, for Spina’s letter of 
May 16th did not constitute a demand by 
him for whom Spina had no right to speak, 
any more than had the plaintiff. The League 
was not guilty of any wrong to Gaumont, 
when it demanded a consent from the plain- 
tiff and the authors before paying the 
money. We will assume that by the plain- 
tiff's payment to Gaumont, he was substi- 
tuted in Gaumont’s place, and that he might 
then have made a demand with which the 
League would have been bound to comply 
unconditionally. (In fact that is not true, 
for the League even then would have been 
justified in satisfying itself that Gaumont 
had in fact transferred his right to the plain- 
tiff.) But, that aside, the plaintiff never did 
demand payment after he had paid Gau- 
mont. The testimony on which he relies 
was no more than that “an application or 
demand to the Guild to get the money” was 
made, which certainly referred to Spina’s 
letter of May 16th. Thus it appears, even 
though we assume all the plaintiff’s allega- 
tions to be true, that he did not prove that 
before June 14, 1944, the League had availed 
itself of the “Agreement” to impose any 
condition upon the return of the money. 
The judge was right in taking the item from 
the jury. It follows, however, that the 
judgment must not adjudicate any rights 
the plaintiff may have to the money, and it is 
to be understood that our affrmance leaves 
those rights unaffected. 


[Other Points A ppealed] 


The plaintiff next contends that the evi- 
dence was conclusive—contrary to the jury’s 
verdict—that his business had suffered in- 
jury by reason of the defendants’ violation 
of the Anti-Trust Acts; but to this it is a 
complete answer that he did not ask the 
judge so to direct the jury; and it is the well 
settled rule, which we have repeatedly ap- 
plied, that, if a party does not ask the judge 
to withdraw an issue, the verdict is conclu- 
sive, save for a motion for a new trial2 The 
plaintiff's argument in the case at bar is in- 
deed extraordinary, in view of his attorney’s 
request at the trial for a directed verdict on 
all points except that “I ask that the case 
go to the jury on only the question of caus- 
ation and damages.” 


(2) 647; Jorgensen v. York Ice Machinery Corp., 
160 Fed. (2) 432. 
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The plaintiff's next objection is to the 
competency of Samrock’s declaration to 
Ross, to which it is answer enough that 
Samrock was then an agent of the plaintiff, 
and was speaking as such. As for the ex- 
ceptions to the charge, so far as they were 
directed to the instructions about the Anti- 
Trust Acts, the plaintiff won; and as for 
his exceptions and requests so far as they 
bore upon the second question, they were 
not necessary, for the colloquial charge cov- 
ered them in all respects in which they were 
important. Indeed the plaintiff does not 
appear to rely upon them; he now asks us 
to hold that the charge was weighted against 
him for five specific reasons, only one of 
which he raised at the trial, and that one 
was without merit. It is true that some- 
times we do reverse a judgment for errors 
to which the aggrieved party has not ob- 
jected, but ordinarily he must object at the 
time. Rule 46. Certainly there was no rea- 
son to abate the rule in this case on the 
ground that the charge “belittled” the plain- 
tiff’s case by using the metaphor of the little 
boy’s ballon and the elephant. If a party’s 
sensibilities are so tender, the least we must 
demand is that he make known his com- 
plaint at a time when it can be remedied. 


[No Contract Right to Money] 


The last objection is to that part of the 
judgment which held that the plaintiff had 
“no right, title or interest of any kind or 
nature in the play ‘Stovepipe Hat’ except 
that, should the defendant authors offer the 
play for stage production with living players, 
they may not offer plaintiff terms less favorable 
than those offered to any other producer” 
with some added provisions not necessary 
to set forth. This raises a point so closely 
connected with the appeal of the League 
that it will be best to discuss them together. 
The judge reached his conclusion that the 
plaintiff had no interest in the play upon the 
assumption that the contract, by which he 
obtained whatever interest he did obtain, 
was unlawful because it was a part of the 
unlawful conspiracy. Upon that assump- 
tion he was right.. The authors, being 
owners of all rights in the play, granted to 
Gaumont the “production” privilege only 
upon the terms of the contract, one of which 
was that he should become a member of 


3 Saratoga County Bank v. King, 44 N. Y. 87; 
Foley v. Speir, 100 N. Y. 552; Marsell v. Maires, 
203 App. Div. 646, aff'd 236 N. Y. 516; Angresani 
v. Tozzi, 217 App. Div. 642, aff'd 245 N. Y. 558; 
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the League, which made him a party to the 
conspiracy. The plaintiff, who had no 
contract with the authors, signed the “Agree- 
ment” on the 5th, making himself a ‘“Man- 
ager,’ and thus he too became a party to 
the conspiracy. Although he got no assign- 
ment of Gaumont’s interests until the 12th 
when he settled the suit, we assume that 
Spina’s presence at the settlement was an 
assent, and that a contract arose between 
them and the plaintiff. Nevertheless, that 
contract, being an assignment of Gaumont’s 
was in the same terms and incorporated the 
“Agreement”; so that by hypothesis it was 
unlawful. The plaintiff repudiated it for 
that reason; but he was not free to repudiate 
it in part, keeping the right to “produce,” 
and rejecting the conditions which the au- 
thors had imposed upon their promises, for 
it was not possible to apportion any part of 
what he received between his lawful and 
unlawful promises in the contract. Since, 
therefore, part of the consideration for the 
privilege to “produce” the play was to carry 
along the conspiracy, his repudiation of that 
part of the contract left the privilege without 
support and invalid. This is the law in New 
York,®? as elsewhere.* It follows that the 
judgment was right in holding that the plain- 
tiff had no interest in the play, if we assume 
that the “Agreement” was part of an illegal 
combination or conspiracy; and, since that is 
the gravamen of the action, the plaintiff can- 
not complain that the judgment proceeds 
on that assumption. 


[No Right to Bid on New Production] 


However, although we agree that the 
judgment was right so far, we cannot dis- 
pose in the same way of that part of it which 
declared that the plaintiff must have an op- 
portunity in the future to bid for the right 
to “produce” the play on equal terms with 
anyone else to whom the authors may offer 
it. To do so we should have to decide that 
the “Agreement” in fact was a conspiracy 
forbidden by the Anti-Trust Acts. That 
point was not foreclosed by what we decided 
in granting the temporary injunction, for 
upon rehearing we said that we were only 
making “preliminary rulings to dispose of 
the particular appeal and * * * that final 
rulings both of fact and law must await a 
definitive hearing in the District Court.” 


Brearton v. De Witt, 252 N. Y. 495, 501; Stone 
v. Young, 210 App. Div. 303, 309. 
4 Restatement of Contracts, 

§ 1782. 


§ 607; Williston, 
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Now that such a hearing has been had, it 
is true that we are in a position to make 
“final rulings”; yet it is equally true that we 
need do so only so far as they are necessary 
to a disposition of the suit. The same ap- 
plies to the grant of an injunction, which 
should follow any finding as to the plaintiff’s 
future rights. We hold that, once it is de- 
cided that the plaintiff has no rights in the 
play, he has no standing to invoke a dec- 
laration that he is entitled to an opportunity 
to bid for a second “production” contract, 
or an injunction which will secure such a 
right. He has no existing interest to protect 
beyond that of any possible newcomer in 
the field, and that is not enough to support 
either a declaration or an injunction. Our 
reasons for this conclusion are as follows. 


The only difference between the plaintiff’s 
position and that of such a future newcomer 
will be that he has had the misfortune to 
have lost nearly $150,000 in an unsuccessful 
effort to “produce” it. If that had resulted 
in vesting in him an interest in the play, it 
would give him a standing; but his repudi- 
ation of the “Agreement,” incorporated as it 
was in the contract, has, as we have shown, 
left him without any such interest. We do 
not forget that by hypothesis he has proved 
himself to have been the victim of the un- 
lawful conspiracy; and that, if a defendant 
has once been proved to have been a tort- 
feasor, ordinarily an injunction will go 
against him; but that is not always true. 
“An intent to restrain interstate commerce 
being shown it is enough to justify equitable 
interposition by injunction, if there be a 
dangerous probability that such injury will 
happen,” * Even when the plaintiff is the 
United States or one of its administrative 
agencies, and the suit is therefore brought 
in the public interest, or at least in the in- 
terest of a class, there must be some tangible 
probability that the wrong will be repeated 
to justify an injunction.® This doctrine ap- 
plies with added force when the plaintiff 
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5 Bedford Cut Stone Company v. Journeymen 
Stone Cutters’ Association, 274 U. S. 37, 54. 

® United States v. United States Steel Corp., 
251 U. S. 417, 445; Hecht Co. v. Bowles, 321 
U. S. 321, 329; Walling v. Helmerich & Payne, 
323 U. S. 37, 43; Walling v. Hardwood Co., 325 
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represents only himself; he must then prove 
that there is a “dangerous probability” of a 
repetition of the wrong to him individually, 
and the plaintiff at bar did not prove any- 
thing more than the most tenebrous prob- 
ability. He was not, and is not, by profession 
the “producer” of plays, but a lawyer; he 
does not even intimate any reason to sup- 
pose that he ever will—especially after this 
bitter experience—seek to “produce” an- 
other play; or that now, nearly seven years 
after the collapse of the first effort, the au- 
thors are in the least degree likely to revive 
it. On the other hand the League is natu- 
rally concerned that it shall not be held to 
be a conspiracy in violation of the Anti- 
Trust Acts. It vigorously protests its in- 
nocence and its beneficence; it is conscious 
of no wrongdoing, and asserts that its ex- 
istence is essential to the protection of au- 
thors and composers. Such purposes would 
of course not protect it, if it is in fact a 
combination in restraint of trade or an at- 
tempted monopoly; but they are relevant in 
deciding whether we should decide issues 
in which the plaintiff has only the most 
shadowy interests. We hold therefore that 
the judgment should not have decided that, 
if the authors revive the play they must give 
th plaintiff an opportunity to “produce” it 
on an equal footing with anyone else, and 
that it should have contained no injunction. 
However, we hasten to add that we leave 
open all legal questions which such issues 
involve; we wish to make it entirely clear 
that we are not to be understood either to 
throw any doubt upon, or to affirm, what 
we said when we granted the temporary in- 
junction; we merely decide that the neces- 
sity for such affirmance does not arise. 


[Modified and Affirmed] 


The judgment will be deemed modified in 
accordance with the foregoing opinion, and, 
as modified, it will be affirmed without costs 
to either side. 


U. S. 419, 421; Securities and HBuxchange Com- 
mission v. Torr, 87 Fed. (2) 446 (C. A. 2) 
McComb v. Goldblatt Bros., 166 Fed. (2) 387 
(C. A. 7); Walling v. Buettner & Co., 133 Fed. 
(2) 306 (C. A. 7). 
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[| 62,764] General Electric Co. v. R. H. Macy & Co., Inc. 


7 In the Supreme Court of New York County. Special Term, Part VI. 125 N. Y. L. J. 
205. January 17, 1951. 


New York Fair Trade (Feld-Crawford) Act 


: Fair Trade Pricing—Abandonment and Renewed Enforcement—Injunction Condi- 
tioned on Continued Enforcement When Neither Party Culpable.—If a defendant’s price 
cutting is engaged in not to undercut competitors but to force the supplier to abandon 
his resale price structure or else enforce it against other violators who have been injuring the 
defendant, and if the supplier’s renewed enforcement efforts, begun during the action 
against the defendant, are a bona fide attempt to maintain a vigorous pricing system 
and not merely an attempt to establish a prerequisite for the suit, then it can be said 
that neither party has engaged in any unconscionable activities. The court in making 
its decision concerns itself with neither violation nor abandonment of the fair-trade struc- 
ture but rather with plans for the protection of both parties and the public interest. 
In such case the injunction issues prohibiting the defendant from continuing to sell below 
fair-trade prices, but the injunction is made valid for only so long as the plaintiff con- 


tinues the vigorous enforcement of his resale price maintenance contracts. 
See the State Laws annotations, Vol. 2, J 8604.78, 8604.83; Resale Price Maintenance 


Commentary, Vol. 2, 7357, 7358, 7362. 


See prior decision in same case at { 62,605. 


Mr. JusTIcCE GREENBERG: [Jn full text ex- 
cept for omissions indicated by asterisks] This 
is an action by General Electric Company 
under the Fair Trade Law, also known as 
the Feld-Crawford Act (General Business 
Law, sec. 369-a, et seg.), to enjoin R. H. 
Macy & Company, Inc. (hereinafter re- 
ferred to as “Macy’”) from selling certain 
General Electric appliances below the mini- 
mum prices fixed by General Electric in its 
Fair Trade Agreements. * * * 

Macy admits its sales of General Electric 
appliances at prices below the Fair Trade 
prices. Its chief defenses are: (1) General 
Electric has waived and abandoned the 
benefits of the Fair Trade Law by failing 
to restrain widespread price-cutting by 
other retailers. (2) General Electric does 
not come into court with clean hands and 
should not be given relief because (a) it 
has discriminated in the enforcement of 
Fair Trade prices and has not enforced them 
equitably; (b) its wholly-owned subsidiary 
has sold appliances at retail below the Fair 
Trade prices. 

x * % 

It appears from the evidence at the trial 
that General Electric merchandises its appli- 
ances in the New York metropolitan area 
through a number of franchised distributors 
including General Electric Supply Corpora- 
tion, a wholly-owned subsidiary. These dis- 
tributors in turn sell to approximately thirty- 
five hundred retail dealers through the area. 
In 1946 and 1947 General Electric entered 
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into fair-trade agreements with some of its 
distributors. It then established an enforce- 
ment committee at its offices in Bridgeport, 
Connecticut, to supervise the enforcement of 
these agreements. The enforcement for the 
most part consisted of receiving and investi- 
gating complaints, sending out registered 
letters to violators and, if continued vio- 
lations were found, starting legal suits. 

Sometime in 1948, the evidence discloses, 
certain so-called “discount houses” were 
found to be violating the fair-trade prices 
on General Electric appliances. These dis- 
count houses operate by issuing cards to 
special groups, such as employees of large 
business organizations, entitling the holders 
to discounts on all articles purchased. In 
March, 1948, General Electric brought suit 
against two of the leading discount houses 
and eight other retailers to enjoin fair-trade 
price violations. It obtained injunctions 
against them and thereafter brought actions 
to punish certain of these retailers for 
contempt. 

In December, 1948, Macy made a com- 
plaint to General Electric regarding fair- 
trade price violations by discount houses. 
Macy, in its letter to General Electric, en- 
closed articles appearing in a trade publica- 
tion setting forth the operations of these 
discount houses and the sale by them of 
General Electric and other appliances at 
discounts. General Electric’s reply as to 
its enforcement activities apparently satis- 
fied Macy at that time. 
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In November, 1949, General Electric entered 
into an agreement with the two leading dis- 
count houses mentioned above to vacate the 
temporary injunctions obtained against them 
in return for consent judgment to be entered 
against them in case of future violations. 
The evidence indicates that the discount 
houses subsequently continued violations 
and that there was no considerable activity 
on the part of General Electric to combat 
these violations. 


On March 6, 1950, in an effort to stimulate 
General Electric’s enforcement activities and 
to end its own competitive disadvantage in 
relation to discount houses, Macy cut prices 
on two General Electric appliances. There 
followed conferences between General Elec- 
tric and Macy representatives, and Macy 
restored fair-trade prices until Mrach 23, 
when it notified General Electric that it 
intended to resume cutting prices on General 
Electric appliances. It thereafter again sold 
two General Electric appliances at cut prices 
until April 6, 1950, when a restraining order 
was served upon it. 


General Electric then began a very active 
and vigorous enforcement drive, spearheaded 
by this present action against Macy. Since 
March, 1950, General Electric has brought 
over 150 actions against retailers to enjoin 
sales below fair-trade prices and in nearly 
every instance obtained either consent judg- 
ments or orders by the court enjoining the 
violators. * * * 

While this current enforcement campaign 
was provoked by Macy’s challenge in cutting 
Prices, it is clearly no mere facade to serve 
as a background for this case but rather, 
a widespread and determined attempt to 
wipe out price cutting in this area, 

* OK x 

Where there is in fact no existing price 
structure to protect, the courts have re- 
fused to grant relief. Thus, in Automotive 
Elec. Service Corp’n v. Times Square Stores 
Corp’n (175 Misc., 865), the court denied an 
injunction where it found that price cutting 
had been so general and long continued that 
sales on the market at fair trade prices were 
unusual. The court found that the con- 
tinuance of this condition, without any action 
on the part of the manufacture or the plain- 
tiff, was to be regarded as a waiver or 
abandonment of rights under the Fair Trade 
Law. The purpose of enforcement, the 
court noted, was to maintain an existing 
price not to establish a non-existant one. 
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Again in Kline, Inc., v. Davega-City Radio, 
Inc. (168 Misc., 185) the court refused an 
injunction where it found that efforts to en- 
force fair trade prices on radios had failed 
utterly and that the industry was in a chaotic 
and demoralized state. The result was that 
there was a disregard of all list prices for 
radios and, in effect, a collapse of the whole 
fair trade price structure. The court pointed 
out in its decision that a temporary injunc- 
tion against the defendant would be of little 
aid to the plaintiffs and might work irre- 
parable harm on the defendants under the 
circumstances. 


The second requirement is that the fair 
trade prices be enforced reasonably and 
diligently. This requirement and the above- 
discussed first requirement are often expressed 
in terms of waiver and abandonment. 
In establishing this requirement the courts 
have held that it is mot necessary that 
there be simultaneous enforcement against 
all violators nor that the price structure be 
perfect (Ronson Art Metal Works, Inc., v. 
Rothman, 122 N. Y. L. J., 779, October 10, 
1949, CCH ‘TRADE REGULATION REPORTS 
1 62,501; Sunbeam Corp’n v. Masters, Inc., 
CCH TraApe REGULATION REPORTS 62,653; 
General Electric Co. v. Crown Nat. Corp’n 
123 N. Y. L. J., 1509, April 28, 1950, CCH 
TRADE REGULATION REporTs { 62,614). This 
requirement is discussed by the court in 
Calvert Distillers Corporation v. Nussbaum 
Liquor Store, Inc. (166 Misc., 342). There, 
the court laid down the principle that in 
order to avail himself of the benefits of the 
statute the producer or plaintiff must make 
a sincere and diligent effort to prevent price 
cutting of branded products through legal 
process if necessary. The court also laid 
down the corollary principle that a retailer 
may not take advantage of an alleged breach 
of contract unless the violation amount to 
an improper discrimination, unfair business 
practices or indicate an acquiescence in un- 
lawful cutting of prices or a waiver or 
abandonment of a producer’s rights under 
the statute. 


The third requirement is that the relief be 
sought for the sole purpose of carrying out 
the intent of the act. Where the facts are 
established that the relief is sought for 
ulterior purposes, such as reserving a lucra- 
tive retail market for the producer, dis- 
criminating in favor of certain retailers as 
against others or obtaining a competitive 
advantage, the courts have denied relief 
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(Gillette Safety Razor Co. v. Green, 167 Misc., 
251; Fogel v. Bolet, 194 Misc., 1019; Weisstein 
v. Corvyon Liquor Store, Inc., 174 Misc., 
1075). 

These principles are not absolute nor are 
they applied mechanically by the courts. 
They are, rather, applied in the light of the 
facts of each case and in order to attain the 
objectives of the statute and an equitable 
result between the parties. The evidence 
in this case establishes that there was a fair 
trade price structure on General Electric 
appliances in existence. While it was not 
a perfect price structure the facts failed to 
show any general breakdown or collapse. 

* * x 


The facts relating to the enforcement 
activities of General Electric can best be 
considered in relation to two separate periods. 
The first period covers the time up until 
March, 1950, when Macy cut prices. The 
evidence shows that during this early period 
the enforcement program of General Electric 
was a limited one, marked by only sporadic 
enforcement drives. The committee charged 
with enforcement was located outside of the 
New York area and, on the whole, took the 
passive role of awaiting complaints for- 
warded to it. General Electric did bring 
legal action in 1948 against some of the dis- 
count houses which were cutting prices on 
its appliances and obtained injunctions 
against them. Its efforts were not, however, 
sustained and continued ones and were not 
effective in ending the violations by discount 
houses. As a result, Macy, which main- 
tained fair trade prices, was put at a com- 
petitive disadvantage as to persons who had 
access to discount houses. The evidence 
does not show that General Electric acqui- 
esced in or approved price cutting by dis- 
count houses, nor does it show that General 
Electric had any plan or purpose of dis- 
criminating in its enforcement against Macy 
and other department stores, and in favor 
of discount houses. The evidence indicates, 
rather, that General Electric’s enforcement 
activities against discount houses during this 
early period were characterized by the same 
lack of an active and sustained effort as 
characterized its enforcement activities 
generally. 

This continued competitive disadvantage 
finally led Macy to force the issue of obtain- 
ing more effective General Electric enforce- 
ment by cutting prices itself. This price 
cutting by Macy initiated the second period 
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of enforcement. General Electric, respond- 
ing to this challenge to its fair trade price 
structure, undertook a vigorous enforcement 
campaign which is still continuing. As out- 
lined above, since March, 1950, this program 
has included over 150 enforcement actions, 
many contempt proceedings, the cancellation 
of the distributorship franchise of General 
Electric Supply Corporation for price cut- 
ting, and the entry of consent judgments 
against two leading discount houses. These 
activities have borne fruit. More than one 
hundred dealers who have violated at one 
time, have ceased violating according to the 
shoppings of both General Electric and 
Macy, and more than one hundred and 
twenty-five additional dealers according to 
General Electric shoppings which were later 
than Macy shopping. 


There is no requirement of law that Gen- 
eral Electric maintain a special policing staff. 
It may divide policing activities among its 
regular staff. Nor is there any requirement 
that General Electric change its system of 
merchandising through distributors. Simi- 
larly, there is no requirement that General 
Electric enter into agreements with distribu- 
tors to cut off violators. Indeed, the latter 
course may involve General Electric in a 
violation of the Anti-Trust Laws (Fashion 
Originators’ Guild of America, Inc. v. Federal 
Trade Comm’n, 312 U. S. 457; Callman: Un- 
fair Competition in Trademarks, 2d Ed., pp. 
507, 671). The policy of the Fair Trade 
Law allowing vertical price fixing runs di- 
rectly counter to the policy of the Anti-Trust 
Law and the Common Law. It represents 
a small area situate in otherwise prohibited 
territory. Provisions for enforcement are 
contained in the statute. To go beyond the 
limits of the statute for enforcement would 
be to tread on dangerous ground. 


The present vigorous enforcement drive 
being carried on by General Electric is, in 
the opinion of this court, all that would be 
required of General Electric under the Fair 
Trade Law to enable it to enforce its agree- 
ments. Furthermore, the scope of the pre- 
sent drive appears able to contain and control 
any current price cutting. 


Macy raised the further objection that this 
court should not take into consideration the 
enforcement activities of General Electric 
after the commencement of this action. It 
bases this objection on the ground that Gen- 
eral Electric comes into court with unclean 
hands in that in fact there was no enforce- 
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ment at all until commencement of this 
Suite: 2 4; 

The bar of unclean hands is one applied 
in the discretion of the court (Johnson v. 
Yellow Cab Co., 321 U. S., 383, 387-8). While 
the failure to keep itself closely informed as 
to the activities of its subsidiary was a 
serious fault on the part of General Electric, 
as was the sporadic and lax nature of its 
early enforcement program, they are not so 
unconscionable as to require a court to bar 
General Electric from coming into court. In 
this case the interests of the parties and 
public policy will be best served by not 
imposing such a bar but, rather, by con- 
sidering all the facts and granting relief de- 
signed to safeguard the best interests of the 
parties and the public (Chaffee: ‘Equity 
and Unclean Hands,” 47 Mich. L. Rev., 877, 
1095). 


It is a well-established principle that, in 
the absence of a bar of unclean hands, a court 
of equity will look to the whole situation, 
continuing down to the date of the de- 
cree, and adapt relief to the conditions exist- 
ing at that time (Haffey v. Lynch, 143 N. Y., 
241; Fults v. Monro, 202 N. Y., 34). Stated 
differently, where the defense of unclean 
hands is made, if the grounds for such 
charge are removed even after commence- 
ment of the action, plaintiff will be accorded 
relief against the violator. Such a course 
is necessary to an early determination of 
the issue and the rights of the parties * * *. 


The question is whether the early lapse 
by General Electric from vigorous enforce- 
ment should act as a forfeit and bar it for 
all time from enforcing its Fair Trade agree- 
ments. The adoption of such a principle 
would not carry out the purpose of the 
Legislature, but would make the mainte- 
nance of fair trade price structures extremely 
difficult. Nor would such a decision serve 
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the best interests of the parties in this action. 
The preservation of the fair trade price 
structure in this case, provided it is rea- 
sonably and diligently enforced, would carry 
out the legislative policy and preserve the 
rights of General Electric in protecting its 
good will, while at the same time not prej- 
udicing the rights of Macy in any way. 
Macy did not object to the maintenance of 
fair trade prices; on the contrary, the evi- 
dence shows it maintained such prices 
scrupulously for a long period of time, even 
when the discount houses were cutting 
prices. What Macy did object to was the 
ineffective enforcement which allowed the 
less conscientious discount houses to cut 
prices and thus put Macy at a competitive 
disadvantage. * * * General Electric has re- 
sponded with a vigorous enforcement pro- 
gram which leaves no doubt as to its will 
to enforce its Fair Trade prices against all 
violators. The question in this case, there- 
fore, is not primarily a question of right or 
wrong. Neither of the parties has engaged 
in any unconscionable activities. The ques- 
tion is, rather, one of working out an equi- 
table adjustment of a business relationship. 


* * * In the interest of an equitable solu- 
tion, therefore, an injunction will be granted 
to the plaintiff, conditioned on the continua- 
tion by it of its present vigorous enforce- 
ment activities. This condition is intended 
to give Macy the greatest possible protec- 
tion against any further detriment resulting 


from a future lapse by General Electric. 
x Ok x 


Judgment is directed in favor of the piain- 
tiff in accordance with this opinion against 
the defendant Macy and the other defend- 
ants remaining in the case on their stipula- 
tions. Findings of fact and conclusions of 
law are made unnecessary by this decision. 
Settle judgment. 


[62,765] United States v. Loew’s Inc., et al. 
In the United States District Court for the Southern District of New York. Equity 


No. 87-273. Filed January 4, 1951. 


Sherman Antitrust Act 


Consent Decree—Motion Picture Industry—Common Ownership and Joint Manage- 
ment; Divorcement of Distribution and Exhibition Businesses.—A substitute decree con- 
sented to by certain members of the motion picture distribution and exhibition industry 
prohibits price-fixing, block-booking, and uniform clearance agreements with other members 
of the industry, prohibits agreements for the joint management or common ownership of 
competing theatres, requires the defendants to dispose of all their interests in certain 
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theatres and to effect a reorganization so that distribution and exhibition businesses will be 
lodged in separate and independent companies, and prohibits certain individuals from 
holding stock in both such companies and to elect between the two. 


See the Sherman Act annotations, Vol. 1, 1022.27, 1220.1921, 1220.2901, 1240.110, 


1610.380, 1610.4276. 


For the plaintiff: Peyton Ford, Acting Attorney General; Wm. Amory Underhill, 
Acting Assistant Attorney General; Philip Marcus and Sigmund Timberg, Special Assistants 
to the Attorney General; Maurice Silverman and Harold Lasser, Trial Attorneys. 


. For the defendants: Joseph M. Proskauer and Robert W. Perkins, for Warner Bros. 
Pictures, Inc., Warner Bros. Pictures Distributing Corp., and Warner Bros. Circuit Man- 
agement Corp.; Stanleigh P. Friedman, for Harry M. Warner, Albert Warner, and 


Jack Warner. 


Substituting a decree for prior decrees entered by the District Court on December 31, 
1946, and February 8, 1950, 1946-1947 Trape Cases 57,526; and {62,573 in this volume. 


Before Aucustus N. Hann, Circuit Judge, and Henry W. Gopparp and ALFrep C. Coxe, 


District Judges. 


Consent Judgment as to the Warner 
Defendants 
[In full text] 

The Warner defendants having consented 
to the entry of this judgment without ad- 
mission by them in respect to any issues or 
matters in this cause open on remand, and 
the Court having considered the matter, 

Now, THEREFORE, upon consent of the 
parties hereto with respect to the issues as 
to which action was suspended or reserved 
by the Court, Ir Is HereBy OrpERED, AD- 
JUDGED AND DECREED, as follows: 


: 
[Substituted for Earlier Decrees} 


This judgment is rendered and entered in 
lieu of and in substitution for the decrees of 
this Court dated December 31, 1946, as 
amended, and February 8, 1950. This judg- 
ment shall be of no further force and effect 
and this cause shall be restored to the docket 
without prejudice to either party if the pro- 
posed reorganization of the Warner defend- 
ants shall not have been approved by the 
stockholders of Warner Bros. Pictures, Inc. 
within ninety (90) days from the entry of 
this judgment. Upon such approval by the 
stockholders this cause shall be severed and 
terminated against the Warner defendants 
as of the date of this judgment. 

ila 
[Complaint Dismissed as to Producers] 

The Complaint is dismissed as to all claims 
made against the Warner defendants based 
upon their acts as producers of motion pic- 
tures, whether as individuals or in conjunc- 
tion with others. 
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[Price Fixing and Clearance Agreements, 
Block Booking Prohibited] 


The defendant Warner Bros. Pictures 
Distributing Corporation, its subsidiaries in 
which it has more than a fifty per cent in- 
terest, its successors, its officers, agents, 
servants and employees are each hereby 
enjoined: 

1. From granting any license in which 
minimum prices for admission to a theatre 
are fixed by the parties, either in writing or 
through a committee, or through arbitration, 
or upon the happening of any event or in 
any manner or by any means. 


2. From agreeing with each other or with 
any exhibitors or distributors to maintain a 
system of clearances; the term “clearances” 
as used herein meaning the period of time 
stipulated in license contracts which must 
elapse between runs of the same feature 
within a particular area or in specified 
theatres. 


3. From granting any clearance between 
theatres not in substantial competition. 


4. From granting or enforcing any clear- 
ance against theatres in substantial compe- 
tition with the theatre receiving the license 
for exhibition in excess of what is reason- 
ably necessary to protect the licensee in the 
run granted. Whenever any clearance pro- 
vision is attacked as not legal under the 
provisions of this judgment, the burden shall 
be upon the distributor to sustain the 
legality thereof. 


5. From further performing any existing 
franchise to which it is a party and from 
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making any franchises in the future, except 
for the purpose of enabling an independent 
exhibitor to operate a theatre in competition 
with a theatre affliated with a defendant * 
or with theatres in new circuits which may 
be formed as a result of divorcement, pro- 
vided for in judgments entered in this cause. 
The term “franchise” as used herein means 
a licensing agreement or series of licensing 
agreements, entered into as a part of the 
same transaction, in effect for more than 
one motion picture season and covering the 
exhibition of pictures released by one dis- 
tributor during the entire period of agree- 
ment. 


6. From making or further performing 
any formula deal or master agreement to 
which it is a party. The term “formula deal” 
as used herein means a licensing agreement 
with a circuit of theatres in which the license 
fee of a given feature is measured for the 
theatres covered by the agreement by a 
specified percentage of the feature’s national 
gross. The term “master agreement” means 
a licensing agreement, also known as a 
“blanket deal,” covering the exhibition of 
features in a number of theatres usually 
comprising a circuit. 


7. From performing or entering into any 
license in which the right to exhibit one 
feature is conditioned upon the licensee’s 
taking one or more other features. To the 
extent that any of the features have not 
been trade shown prior to the granting of 
the license for more than a single feature, 
the licensee shall be given by the licensor 
the right to reject twenty percent of such 
features not trade shown prior to the grant- 
ing of the license, such right of rejection to 
be exercised in the order of release within 
ten days after there has been an opportu- 
nity afforded to the licensee to inspect the 
feature. 


8. From licensing any feature for exhibi- 
tion upon any run in any theatre in any 
other manner than that each license shall be 
offered and taken theatre by theatre, solely 
upon the merits and without discrimination 
in favor of affiliated theatres, circuit theatres 
or others. 


* As used in this judgment, the term ‘‘de- 
fendant’’ or ‘‘defendants’’ means the defendants, 
or any of them, in Eq. Cause No. 87-273. 

** Divestiture under the terms of this para- 
graph 6 shall be deemed to mean the disposition 
of Warner’s interest in the theatres referred to 
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Ve 
[Joint Management and Ownership 
Restrictions] 
The defendants Warner Bros. Pictures 


Inc. and Warner Bros. Circuit Management 
Corporation, their theatre subsidiaries in 
which they have more than a fifty per cent 
interest, their successors, their officers, 
agents, servants and employees are each 
hereby enjoined: 


1. From performing or enforcing agree- 
ments referred to in paragraphs 5 and 6 of 
the foregoing Section III hereof to which it 
may bea party. 


2. From making pooling agreements 
whereby given theatres of two or more ex- 
hibitors normally in competition are op- 
erated as a unit or whereby the business 
policies of such exhibitors are collectively 
determined by a joint committee or by one 
of the exhibitors or whereby profits of the 
“pooled” theatres are divided among the 
owners according to prearranged percentages. 


3. From making agreements that the 
parties may not acquire other theatres in a 
competitive area where a pool operates with- 
out first offering them for inclusion in the 
pool. 


4. From making leases of theatres under 
which it leases any of its theatres to another 
defendant or to an independent operating a 
theatre in the same competitive area in re- 
turn for a share of the profits. 


5. From acquiring any beneficial interest 
in any theatre, whether in fee or in shares 
of stock or otherwise, in conjunction with 
another defendant, or with any company 
which may be formed as a result of divorce- 
ment provided for in judgments entered in 
this cause. 


6. From acquiring a beneficial interest in 
any theatre provided that: 


(a) Until the divorcement and divesti- 
ture ** provisions of this judgment have 
been carried out, beneficial interests in 
theatres may be acquired 


(i) As a substantially equivalent re- 
placement for and in the immediate 


in paragraph 1 of Section V other than theatres 
which Warner or its exhibitor successor may 
in the future be required to dispose of there- 
under (as distinguished from those presently 
required to be disposed of) and the theatres. 
referred to in paragraph 3 of Section V. 
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neighborhood of wholly owned theatres *** 

held or acquired in conformity with this 

judgment which may be lost through 
physical destruction or conversion to non- 
theatrical purposes; 

(ii) In renewing leases covering any 
wholly owned theatre held or acquired in 
conformity with this judgment or in ac- 
quiring an additional interest in any such 
theatre under lease; 

(iii) As a substantially equivalent re- 
placement for any wholly owned theatre 
held or acquired in conformity with this 
judgment which has been lost through 
inability to obtain a renewal of the lease 
thereof upon reasonable terms, if Warner 
or its exhibitor successor shall show to 
the satisfaction of the Court, and the 
Court shall first find, that such acquisition 
will not unduly restrain competition. 

(b) After the divorcement and divestiture 
provisions of this judgment have been car- 
ried out, Warner’s exhibitor successor may 
acquire a beneficial interest in any theatre 
only in the situations covered by paragraphs 
(i) and (ii) of the preceding subsection (a) 
unless Warner’s exhibitor successor shall 
show to the satisfaction of the Court, and 
the Court shall first find, that the acquisi- 
tion will not unduly restrain competition. 


7. From operating, booking or buying 
features for any of its theatres through any 
agent who is known by it to be also acting 
in such manner for any other exhibitor, in- 
dependent or affiliate. 


8. From making any agreement which 
restricts the right of any other exhibitor to 
acquire a motion picture theatre. 


9. From acquiring in conjunction with 
any actual or potential independent exhibitor 
any beneficial interest in motion picture 
theatres. 


iV 
[Divorcement Requirements] 


1. Warner or its successor shall dispose 
of all its interest in the following theatres in 
the following towns: 


*** As used in this judgment the word ‘‘thea- 
tre’? means ‘‘motion picture theatre in the 
United States’? and the phrase ‘‘wholly owned 
theatre’’ means a theatre in which Warner or 
its exhibitor successor, or Warner or its exhibi- 
tor successor together with persons who are 
solely investors, own a beneficial interest of 
95% or more in the lease or fee thereof. 

1 Within four months after the entry of this 
judgment, Warner shall designate two cities 
from among Ansonia, Conn., Gettysburg, Pa., 
Pleasantville, New Jersey, and Sidney, Ohio, in 
which the purchaser is to have his choice of 
theatre. No offer for the smaller theatre in 
each of such two cities shall be accepted until 
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ANSONIA, CONN. 
One theatre; purchaser to have choice of 
theatres if Ansonia is designated as herein 
provided. 


APPLETON, WIS. 
One theatre if by the end of one year from 
the date of this judgment an independent 2 
theatre is not regularly playing first run, or 
if thereafter (during a period of five years 
from the date of this judgment) for the greater 
part of any year an independent theatre is 
not regularly playing first run.? If the par- 
ties disagree on the issue of whether or not 
this condition has occurred, such issue may be 
presented to the Court for its determination, 
in which event the burden of proof shall be 
on the defendant. 


BRISTOL, CONN. 
One theatre. 


CHESTER, PA. 
One theatre. 


CLIFTON FORGE, VA. 
One theatre. 


CLINTON, MASS. 
One theatre. 


COSHOCTON, OHIO 

One theatre, if at any time during a period 
of 3 years from the date of this judgment 
two Warner theatres play first run at a time 
when there is not more than one other theatre 
operating first run in Coshocton, except that 
there may be shown at the Pastime Theatre 
pictures for which a competitor who has had 
an opportunity to request licenses had not 
made an offer or had made an insubstantial 
offer, provided that upon the sole determina- 
tion by the Attorney General or an Assistant 
Attorney General that a competing first run 
theatre will be adversely affected by the first 
run showing of such pictures at such theatre, 
Warner shal] cease the showing of any pic- 
tures first run at such theatre within 30 days 
after receipt by Warner of the notice by the 
Attorney General of his determination. 


DANBURY, CONN. 
Empress or Palace, or Capitol. If Capitol is 
sold defendant or its successor must file with 
the Attorney General and the Court a state- 
ment of intention by the purchaser to operate 
said theatre on a first run basis. 


DONORA, PA. 
Harris or Princess. 


DOVER, N. J. 
One theatre. 


thirty days have elapsed after the properties 
have been offered for sale. The larger theatre 
in each of such two cities shall be sold if a 
reasonable offer therefor is made either during 
the thirty days or thereafter before the ac- 
ceptance of a reasonable offer for the smaller 
theatre. 

2 As used herein, the term ‘‘independent’”’ or 
“independently’’ refers to any theatre not affil- 
jated with any of the defendants in Eq. Cause 
No. 87-273. 

3 As used in this judgment ‘“‘first run’’ means 
first run of the eight distributor defendants in 
Eq. Cause No. 87-273. 
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ELMIRA, N. Y. 
One theatre, if at any time during a period 
of 3 years from the date of this judgment 
three Warner theatres play feature films first 
run at a time when there is not more than 
one other theatre operating first run in 
Elmira. 


FAIRMONT, W. VA. 

One theatre if by the end of one year from 
the date of this judgment an independent 
theatre is not regularly playing first run, or 
if thereafter (during a period of five years 
from the date of this judgment) for the 
greater part of any year an independent 
theatre is not regularly playing first run. If 
the parties disagree on the issue of whether 
or not this condition has occurred, such issue 
may be presented to the Court for its deter- 
mination, in which event the burden of proof 
shall be on the defendant. 


GETTYSBURG, PA. 
One theatre; purchaser to have choice of 
theatres if Gettysburg is designated as pro- 
vided in footnote 1. 
One theatre. 


GREENSBURG, PA. 
One theatre. 


HAGERSTOWN, MD. 
One theatre. 


HOBOKEN, N. J. 
One theatre. 


IRVINGTON, N. J. 
One theatre. 


LAWRENCE, MASS. 
One theatre. 


LEXINGTON, VA. 
One theatre. 


MANCHESTER, CONN. 
One theatre. 


MARTINSBURG, W. Va. 
Apollo or Central and Strand or State. 


MEDINA, N. Y. 
One theatre. 


MILLVILLE, N. J. 
One theatre. 


MILWAUKEE, WIS. 
Warner or the Alhambra if by the end of 
one year from the date of this judgment an 
independent theatre is not regularly playing 
first run, or if thereafter (during a period of 
five years from the date of this judgment) 
for the greater part of any year an independ- 
ent theatre is not regularly playing first run. 
If the parties disagree on the issue of whether 
or not this condition has occurred, such issue 
may be presented to the Court for its deter- 


*For a period of three years, defendant shall 
not license: (a) More than 60% of the feature 
films released by the major distributors for first 
neighborhood run exhibition in any fiscal year, 
except as to pictures for which competitors who 
have had an opportunity to request licenses have 
not made an offer or have made an insubstan- 
tial offer; and 

b. More than 48 feature films from among 
the eighty pictures constituting the aggregate 
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mination, in which event the burden of proof 
shall be on the defendant. 


MONTCLAIR, N. J. 
Claridge or Wellmont or Montclair. 


NEWARK, N. J. 

Stanley or Mayfair and Central or Tivoli or 
Savoy; the Ritz shall at the option of the 
defendant or its successor be divested or be 
subjected to a product limitation as provided 
in the footnote hereto,‘ if during a period of 
three years from the date of this judgment 
an independent operator of a theatre in the 
Springfield Avenue zone, having a _ theatre 
suitable for first neighborhood run operation, 
is not afforded a reasonable opportunity to 
procure films for such theatre on a first 
neighborhood run basis if he so desires. If 
the parties disagree as to whether this con- 
dition has occurred, the matter may be pre- 
sented to the Court for its determination. In 
that event, there shall be no burden of proof 
on either party, nor shall the defendant be 
excused from making this election because 
the condition may not exist at the time the 
matter is presented to or heard by the Court. 
In the event the condition is found to have 
occurred and the defendant chooses the prod- 
uct limitation, the three year period of such 
limitation shall run from the time the de- 
fendant or its successor shall have notified 
the Court, the Attorney General, and the 
independent operator of its election, which 
shall be made within 30 days after the Court’s 
ruling; Capital or Globe if by the end of 
one year from the date of this judgment an 
independent theatre is not regularly playing 
second run downtown Newark, or if there- 
after (during a period of five years from the 
date of this judgment) for the greater part 
of any year an independent theatre is not 
regularly playing second run downtown New- 
ark. If the parties disagree on the issue of 
whether or not this condition has occurred, 
such issue may be presented to the Court for 
its determination, in which event the burden 
of proof shall be on the defendant. 


NEW BRITAIN, CONN. 
Strand or Embassy or Capitol, but if Capitol 
is selected defendant shall divest one other 
theatre if by the end of a year from the 
disposition of the Capitol an independent 
theatre is not regularly playing first run or 
if thereafter (during a period of five years 
from the date of the disposition of the Cap: 
itol) for the greater part of any year an 
independent theatre is not regularly playing 
first run. If the parties disagree on the issue 
of whether or not this condition has occurred, 
such issue’ may be presented to the Court 
for its determination, in which event the 
burden of proof shall be on the defendant. 


of the ten pictures released by each of the 
major distributors, respectively, for first neigh- 
borhood run exhibition in any fiscal year, which 
are allocated by the respective distributor to 
its highest selling bracket or brackets, except 
as to pictures for which competitors who have 
had an opportunity to request licenses have 
not made an offer or have made an insub- 
stantial offer. 
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PASSATICHING Je 
Montauk or Capitol or Central or Playhouse. 
If the Playhouse® is disposed of in lieu of 
one of the other three theatres, then one of 
the other three theatres shall be disposed 
of if by the end of a year from the date of 
the disposition of the Playhouse no inde- 
pendent theatre is regularly playing on a 
first run basis or if thereafter (during five 
years from the date of the disposition of the 
Playhouse) for the greater part of any year 
there is not an independent theatre playing 
on a first run basis. If the parties disagree 
on the issue of whether or not this condition 
has occurred, such issue may be presented to 
the Court for its determination, in which event 
the burden of proof shall be on the defendant. 


PATERSON, N. J. 
One theatre. 


PHILADELPHIA, PA. 
Midway or Allegheny; Colonial or Orpheum 
or Vernon; Rexy® and Alhambra or Plaza 
or Broadway or Savoia, and one theatre shall 
be divested in addition to the two herein- 
above required to be divested in this zone, 
which shall be the Broadway or the Savoia 
or another theatre operated on a first neigh- 
borhood run basis, if by the end of one year 
from the disposition of the Rexy an inde- 
pendent theatre is not regularly playing on 
a first neighborhood run, or if thereafter 
(during a period of five years from the date 
of disposition of the Rexy) for the greater 
part of any year an independent theatre is 
not regularly playing on a first neighborhood 
run. If the parties disagree on the issue of 
whether or not this condition has occurred, 
such issue may be presented to the Court for 
its determination, in which event the burden 
of proof shall be on the defendant. Colony 
or Fernrock? and Diamond or Keystone; ‘ 
the Oxford or the Liberty shall at the option 
of the defendant or its successor be divested 
or be subjected to a product limitation as 
provided in footnote 4 (except substitute 
therein ‘‘second’’ for ‘‘first’’ neighborhood 
run), if during a period of three years from 
the date of this judgment an independent 
operator or operators of two theatres in the 
Frankford and Mayfair zones (formerly known 
as Frankford zone), having theatres suitable 
for second neighborhood run operation, is or 
are not afforded a reasonable opportunity 
to procure films for such theatres on a second 
neighborhood run basis if he or they so de- 
sire. If the parties disagree as to whether 
this condition has occurred, the matter may 
be presented to the Court for its determina- 
tion. In that event, there shall be no burden 
of proof on either party, nor shall the de- 
fendant be excused from making this election 
because the condition may not exist at the 
time the matter is presented to or heard by 
the Court. In the event the condition is 
found to have occurred and the defendant 


5 Warner or its exhibitor successor shall file 
with the Court and the Attornéy General a 
statement of intention by the purchaser of the 
Playhouse to operate the Playhouse on a first 
run basis. 

6 Warner or its exhibitor successor shall file 
with the Attorney General and the Court a 
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chooses the product limitation, the three year 
period of such limitation shall run from the 
time the defendant or its successor shall have 
notified the Court, the Attorney General, and 
the independent operator or operators of its 
election, which shall be made within 30 days 
after the Court’s ruling; the Forum shall at 
the option of the defendant or its successor 
be divested or be subjected to a product 
limitation as provided in footnote 4 (except 
substitute therein ‘‘Forum availability’’ for 
“first neighborhood run_ exhibition’’), if 
during a period of three years from the date 
of this judgment an independent operator of 
a theatre in the Frankford zone, having a 
theatre suitable for playing on the same avail- 
ability as the Forum, is not afforded a rea- 
sonable opportunity to procure films for such 
theatre on such availability if he so desires. 
If the parties Gisagree as to whether this 
condition has occurred, the matter may be 
presented to the Court for its determination. 
In that event, there shall be no burden of 
proof on either party, nor shall the defendant 
be excused from making this election because 
the condition may not exist at the time the 
matter is presented to or heard by the Court. 
In the event the condition is found to have 
occurred and the defendant chooses the prod- 
uct limitation, the three year period of such 
limitation shall run from the time the de- 
fendant or its successor shall have notified 
the Court, the Attorney General, and the 
independent operator of its election, which 
shall be made within 30 days after the Court’s 
ruling; Wishart or Richmond, if an inde- 
pendent theatre in the Kensington zone is 
not regularly playing third neighborhood run 
by the end of a year from the date of this 
judgment or if thereafter (during a period of 
five years from the date of this judgment) 
for the greater part of any year an inde- 
pendent theatre in the Kensington zone is not 
regularly playing third neighborhood run. If 
the parties disagree on the issue of whether 
or not this condition has occurred, such issue 
may be presented to the Court for its deter- 
mination, in which event the burden of proof 
shall be on the defendant. 


The Terminal if at any time for a period of 
3 years after Warner begins operating the 
theatre pursuant to the provisions of para- 
graph 8 of this section V it is operated on a 
regular policy of exhibiting feature films 
earlier than seventeen to twenty-one days 
after first neighborhood run. If the parties 
disagree on the issue of whether or not this 
condition has occurred, such issue may be 
presented to the Court for its determination 
in which event the burden of proof shall be 
on the defendant. 


The Wynne if at any time for a period of 
3 years from the date of this judgment it is 
operated on a regular policy of exhibiting 
feature films earlier than third neighborhood 
run. If the parties disagree on the issue of 


statement of intention by the purchaser of the 
Rexy to operate the Rexy on a first neighbor- 
hood run basis. 

7 At the option of Warner, the Bromley may 
be chosen as one of the two theatres to be 
divested. 
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whether or not this condition has occurred, 
such issue may be presented to the Court for 
its determination in which event the burden 
of proof shall be on the defendant. 


PITTSBURGH, PA. 

Strand or Center; Sheridan or Regent or 
Enright or Cameraphone. If Cameraphone is 
disposed of in lieu of one of the other three 
theatres, then one other of these three thea- 
tres shall at the option of the defendant or 
its successor be divested or be subjected to a 
product limitation as provided in footnote 4, 
if during a period of three years from the 
date of this judgment an independent oper- 
ator of a theatre in the East Liberty zone, 
having a theatre suitable for first neighbor- 
hood run operation, is not afforded reason- 
able opportunity to procure feature films for 
such theatre on a first neighborhood run basis 
if he so desires. If the parties disagree as 
to whether this condition has occurred, the 
matter may be presented to the Court for its 
determination. In that event, there shall be 
no burden of proof on either party, nor shall 
the defendant be excused from making this 
election because the condition may not exist 
at the time the matter is presented to or 
heard by the Court. In the event the con- 
dition is found to have occurred and the de- 
fendant choose the product limitation, the 
three year period of such limitation shall run 
from the time the defendant or its successor 
shall have notified the Court, the Attorney 
General, and the independent operator of its 
election, which shall be made within 30 days 
after the Court’s ruling; and one other of 
these three theatres shall at the option of the 
defendant or its successor be divested or be 
subjected to a product limitation as provided 
in footnote 4 (except substitute therein ‘‘sec- 
ond’’ or ‘‘first’’ neighborhood run), if during 
a period of three years from the date of this 
judgment an independent operator of a thea- 
tre in the East Liberty zone having a theatre 
suitable for second neighborhood run opera- 
tion is not afforded a reasonable opportunity 
to procure feature films for such theatre on a 
second neighborhood run basis if he so de- 
sires. If the parties disagree as to whether 
this condition has occurred, the matter may 
be presented to the Court for its determina- 
tion. In that event, there shall be no burden 
of proof on either party, nor shall the de- 
fendant be excused from making this election 
because the condition may not exist at the 
time the matter is presented to or heard by 
the Court. In the event the condition is 
found to have occurred and the defendant 
chooses the product limitation, the three year 
period of such limitation shall run from the 
time the defendant or its successor shall have 
notified the Court, the Attorney General, and 
the independent operator of its election, 
which shall be made within 30 days after the 
Court’s ruling. 

The Schenley shall at the option of the 
defendant or its successor be divested or be 
subjected to a product limitation as provided 
in footnote 4, if during a period of three 
years from the date of this judgment an 
independent operator of a theatre in the 
Oakland zone, having a theatre suitable for 
first neighborhood run operation, is not af- 
forded a reasonable opportunity to procure 
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films for such theatre on a first neighborhood 
run basis if he so desires. If the parties 
disagree as to whether this condition has 
occurred, the matter may be presented to the 
Court for its determination. In that event, 
there shall be no burden of proof on either 
party, nor shall the defendant be excused 
from making this election because the condi- 
tion may not exist at the time the matter is 
presented to or heard by the Court. In the 
event the condition is found to have occurred 
and the defendant chooses the product limi- 
tation, the three year period of such limita- 
tion shall run from the time the defendant 
or is successor shall have notified the Court, 
the Attorney General, and the independent 
operator of its election, which shall be made 
within 30 days after the Court’s ruling. 


PLEASANTVILLE, N. J. 
One theatre, purchaser to have choice of thea- 
tres if Pleasantville is designated as provided 
in footnote 1. 


PORTSMOUTH, OHIO 
Columbia or LaRoy. 


PUNXSUTAWNEY, PA. 
One theatre. 


RACINE, WIS. 
One theatre. 


SALEM, ORE. 

Elsinore or Capitol if at any time during a 
period of 3 years from the date of this judg- 
ment two Warner theatres play first run at a 
time when there is not more than one other 
theatre operating first run in Salem, except 
that there may be shown at the Capitol The- 
atre pictures for which a competitor who has 
had an opportunity to request licenses had not 
made an offer or had made an insubstantial 
offer, provided that upon the sole determina- 
tion by the Attorney General or an Assistant 
Attorney General that a competing first run 
theatre will be adversely affected by the first 
run showing of such pictures at such theatre, 
Warner shall cease the showing of any pic- 
tures first run at such theatre within 30 days 
after receipt by Warner of the notice by the 
Attorney General of his determination. 


SHARON, PA. 
One theatre. 


SHEBOYGAN, WIS. 
Two theatres. 


SIDNEY, OHIO 
One theatre, purchaser to have choice of thea- 


tre if Sidney is designated as provided in 
footnote 1. 


SILVER SPRING, MD. 

If at any time during a period of three years 
from the date of this judgment the Flower 
Theatre in Silver Spring is subordinated in 
playing position to the Silver Theatre while 
the latter is operated by Warner the question 
of divestiture of one theatre shall be re- 
opened. 


STATE COLLEGE, PA. 
Cathaum or State. 


STAUNTON, VA. 
One theatre, if by end of a year there is not 
an independent theatre regularly Playing first 
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run or if therearter (during a period of 5 
years from the date of this judgment) during 
the greater part of any year there is not an 
independent theatre regularly playing first 
run. If the parties disagree on the issue of 
whether or not this condition has occurred, 
such issue may be presented to the Court for 
its determination, in which event the burden 
of proof shall be on the defendant. 


TARENTUM, PA. 

One theatre, if by end of a year there is not 
an independent theatre regularly playing first 
run or if thereafter (during a period of 5 
years from the date of this judgment) during 
the greater part of any year there is not an 
independent theatre regularly playing first 
run. If the parties disagree on the issue of 
whether or not this condition has occurred, 
such issue may be presented to the Court for 
its determination, in which event the burden 
of proof shail be on the defendant. 


TITUSVILLE, PA. 
One theatre. 


TORRINGTON, CONN. 
Warner or Palace. 


TYRONE, PA. 
One theatre. 


WARREN, PA. 
One theatre. 


WASHINGTON, D. C. 
Tivoli or Sheridan. 


WASHINGTON, PA. 

One theatre if by end of a year there is not 
an independent theatre regularly playing first 
run or if thereafter (during a period of 5 
years from the date of this judgment) during 
the greater part of any year there is not an 
independent theatre regularly playing first 
run. If the parties disagree on the issue of 
whether or not this condition has occurred, 
such issue may be presented to the Court for 
its determination, in which event the burden 
of proof shall be on the defendant. 


WAYNESBORO, PA. 
One theatre. 


WELLSVILLE, N. Y. 
One theatre. 


WEST CHESTER, PA. 
One theatre. 


WILKINSBURG, PA. 
Roland or State. 


WILLIMANTIC, CONN. 
One theatre. 


WILMINGTON, DEL. 
Warner or Queen or Arcadia or Grand. 


YORK, PA. 

One theatre, if by end of a year there is not 
an independent theatre regularly playing first 
run or if thereafter (during a period of 5 
years from the date of this judgment) during 
the greater part of any year there is not an 
independent theatre regularly playing first 
run. If the parties disagree on the issue of 
whether or not this condition has occurred, 
such issue may be presented to the Court for 
its determination, in which event the burden 
of proof shall be on the defendant. 
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2. Warner or its successor shall within 
one year dispose of all of the interest of 
Warner in one half of the theatres pres- 
ently required to be disposed of and within 
two years of all of the theatres presently re- 
quired to be disposed of, under paragraph 
1 of this Section V. All theatres which may 
in the future be required to be disposed of 
under paragraph 1 of this Section V shall 
be disposed of within six months after the 
time they are required to be divested. All 
such dispositions shall be made to parties 
not defendants in Eq. Cause No. 87-273 or 
owned or controlled by or affiliated with 
defendants therein, or their successors. 


3. As to not to exceed 12 of the theatres 
presently required to be disposed under 
paragraph 1 of this Section V, in the event 
that Warner or its exhibitor successor is 
unable to sell on reasonable terms its in- 
terest therein, Warner or its exhibitor suc- 
cessor upon application to the Court in any 
such case, and with the approval of the 
Court first obtained, may lease or sublease 
the same to a party not a defendant herein 
or owned or controlled by or affiliated with 
a defendant herein; on condition, however, 
that no such lease or sublease shall contain 
any rental provisions based upon a share of 
the profits of the theatre covered by the 
lease or any other theatre; and further on 
condition that Warner or its exhibitor suc- 
cessor shall thereafter sell its interest in 
any such theatre so leased or subleased as 
soon thereafter as it can do so upon reason- 
able terms, and in any event prior to the 
expiration of such lease or sublease. 


4. The Cadet, Elite and Poplar theatres 
in Philadelphia, Pa., shall be made available 
for a period of one year for sale or lease. 
Preference shall be given reasonable offers 
for motion picture theatre purposes, and 
until 30 days after making these properties 
so available for sale, no offer for non-motion 
picture purposes shall be accepted. After 
one year, these properties may be retained, 
sold or leased for any purpose; provided 
that if within a period of three years from 
the expiration of such year Warner desires 
to operate any of said theatres as a motion 
picture theatre, Warner shall notify the At- 
torney General of its intention so to do, and 
if within 14 days thereafter the Attorney 
General notifies Warner that such opera- 
tion will unduly restrain competition in the 
exhibition of featured motion pictures in the 
same competitive area as such theatre, War- 
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ner may present the matter to the Court for 
its determination. 


5. If Warner or its exhibitor successor 
should at any time after the expiration of 
the present leases or the renewals thereof 
make the Playhouse premises in Ridgewood, 
N. J., available as a whole for sale or lease, 
preference shall be given to reasonable offers 
for motion picture theatre purposes, and 
until 30 days after making these premises 
so available, no offer for non-motion picture 
theatre purposes shall be accepted. 


6. If the existing decree entered in the 
United States District Court for the North- 
ern District of Illinois, Eastern Division, in 
the case of Florence B. Bigelow, et al., 
against RKO Radio Pictures Inc., et al., 
shall be modified or vacated, and if, after 
such modification or vacating, the competi- 
tive situation in outlying Chicago (outlying 
Chicago for the purposes hereof including 
the entire city of Chicago except the down- 
town portion of Chicago and also including 
Berwyn, Blue Island, Chicago Heights, 
Evanston, La Grange and Oak Park) shall 
be less favorable for the independent exhibi- 
tors in outlying Chicago (an independent 
exhibitor for the purposes hereof meaning 
an exhibitor who is not a defendant herein 
or owned or controlled by or affiliated with 
a defendant herein), and if such less favor- 
able competitive situation shall be shown by 
the Attorney General to the satisfaction of 
the Court in which this consent judgment is 
entered, then such Court may order such 
relief against, or with respect to the thea- 
tres of Warner or its exhibitor successor 
located in outlying Chicago as it may deem 
just or proper in order to create proper 
competitive conditions in outlying Chicago 
or in any particular section thereof. 


7. This judgment shall not affect the 
rights and obligations of the parties under 
the consent orders entered in Eq. Cause 
No. 87-273 by stipulation between the plain- 
tiff and the Warner defendants with respect 
to theatres held in conjunction with non- 
defendants. 


8. Nothing in this judgment shall be 
construed to prohibit Warner until the 
divorcement required herein has been effec- 
tuated and thereafter its exhibitor successor 
from owning and operating one theatre in 
Bridgeport, Conn., and one theatre in Har- 
rison, New Jersey, to be constructed in 
accordance with existing contractual com- 
mitments or amendments thereto, or to pro- 
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hibit Warner from retaking and operating, 
in the future, the following theatres of 
Warner now under lease to others: 


Aldine Theatre, Wilmington, Del. 
Ritz Theatre, Reading, Pa. 
Terminai Theatre, Philadelphia, Pa. 


VI. 
[Reorganization to Effect Divorcement] 


A. The defendant, Warner Bros. Pictures, 
Inc., shall present to its stockholders not later 
than ninety (90) days after the entry of this 
judgment, a plan of reorganization to effect 
the divorcement of its theatre assets located 
in the United States from its production 
and distribution assets. Such plan shall 
provide that all of said theatre assets, to- 
gether with other assets which are not pro- 
duction or distribution assets located in the 
United States, shall be transferred and as- 
signed to one of the new companies, viz., 
the New Theatre Company, which shall 
succeed to and receive such assets, and all 
of said production and distribution assets, 
together with other assets which are not 
theatre assets located in the United States, 
shall be transferred and assigned to the 
other new company, viz., the New Picture 
Company, which shall succeed to and re- 
ceive such assets, and the New Theatre 
Company shall distribute pro rata to the 
stockholders of Warner Bros. Pictures, Inc., 
in exchange for the assets so received by it, 
its common capital stock, and the New 
Picture Company shall distribute pro rata 
to the stockholders of Warner Bros. Pic- 
tures, Inc., in exchange for the assets so 
received by it, its common capital stock, 
and thereupon Warner Bros. Pictures, Inc. 
shall be dissolved. 


B. The New Picture Company shall not 
engage in the exhibition business, and the 
New Theatre Company shall not engage in 
the distribution business, except that per- 
mission to the New Picture Company to 
engage in the exhibition business or to the 
New Theatre Company to engage in the 
distribution business may be granted by 
the Court upon notice to the Attorney General 
and upon a showing that any such engage- 
ment shall not unreasonably restrain com- 
petition in the distribution or exhibition of 
motion pictures. 


C. Upon the reorganization provided in 
this Section VI, Warner Bros. Pictures, Inc. 
shall cause the New Picture Company to 
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file with the Court its consent to be bound 
by, and receive the benefits of, the terms of 
Sections III, VI, VII, VIII, X and XI of 
this judgment (with respect to Sections VII 
and VIII in so far as they are applicable 
to the New Picture Company), and there- 
after the New Picture Company shall be 
in all respects bound by, and receive the 
benefits of, the terms of such Sections of 
this judgment. 


D. Upon the reorganization provided in 
this Section VI, Warner Bros. Pictures, 
Inc. shall cause the New Theatre Company 
to file with the Court its consent to be 
bound by, and receive the benefits of, the 
Lerms#or  Sectionselve Veo V 1G evil rn 
X and XI of this judgment (with respect 
to Sections VII and VIII in so far as they 
are applicable to the New Theatre Com- 
pany), and thereafter the New Theatre 
Company shall be in all respects bound by, 
and receive the benefits of, the terms of 
such Sections of this judgment. 


Vat: 
[Independence of New Companies] 


A. Within a period not to exceed twenty- 
seven months after the entry of this judg- 
ment the New Theatre Company and the 
New Picture Company shall be operated 
wholly independently of one another and 
shall have no common directors, officers, 
agents or employees. Each of them shall 
thereafter be enjoined from attempting to 
control or influence the business or operat- 
ing policies of the other by any means 
whatsoever. The foregoing provisions shall 
not be construed to prohibit the directors, 
officers, agents or employees of the Warner 
defendants, who become affiliated’ with either 
one of said new companies and who receive 
stock in such companies in exchange for 
stock presently held by them in Warner 
Bros. Pictures, Inc., from so acquiring stock 
in the company with which they do not 
become affiliated and holding such stock 
for a sufficient period of time to permit 
them to sell such stock to persons not 
affiliated with the seller’s company without 
undue hardship to the seller, provided that 
in any event such sale shall be made within 
a period not to exceed one year from the 
effective date of the reorganization of War- 
ner Bros. Picture, Inc., and provided fur- 
ther that the provisions of this sentence as 
to the disposition of stock shall not apply 
to any agent or employee whose legal or 
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beneficial interest in stock does not exceed 
one per cent (1%) of the total amount of 
stock outstanding in the company, and shall 
not apply to the persons who are subject 
to the provisions of Section VIII here- 
under. 


B. The by-laws of the New Theatre 
Company shall provide that a person affili- 
ated with any other motion picture theatre 
circuit cannot be elected an officer or a 
director until he has been approved by the 
Attorney General and the Court, and that 
in no event can an officer or a director be 
affiliated with any motion picture theatre 
circuit (other than the Warner defendants) 
which has been a defendant in an anti-trust 
suit brought by the Government, relating 
to the production, distribution or exhibition 
of motion pictures. The by-laws of the New 
Picture Company shall provide that a per- 
son who is a director, officer, agent, em- 
ployee or substantial stockholder of another 
motion picture distribution company cannot 
be elected an officer or a director. 


Vine 
[Disposition of Stock Holdings] 


Harry M., Albert and Jack L. Warner 
represent that they now own approximately 
18% of the outstanding common stock (ex- 
cluding treasury stock) of Warner Bros. 
Pictures, Inc. and that certain members of 
their families, including their wives, now 
own approximately 6% of such stock. Within 
twenty-seven months from the date hereof, 
the said Warners and their families shall 
either: 

A. Dispose of said holdings of the stock 
of (1) the New Picture Company or (2) 
the New Theatre Company, as they may 
elect, to a purchaser who is not a stock- 
holder in the other company, a defendant 
herein or in an antitrust suit brought by 
the Government relating to the production, 
distribution, or exhibition of motion pictures 
against whom a judgment has been entered, 
or owned or controlled by or affiliated with 
such a defendant or a company resulting 
from divorcements provided for in judg- 
ments entered in Equity Cause No. 87-273, 
and the said Warners shall use their best 
efforts so to dispose of said stock; or 

B. Deposit with a trustee designated by 
the Court said holdings of stock of the New 
Picture Company or the New Theatre Com- 
pany, as they may elect, under a voting 
trust agreement whereby the trustee shall 


q@ 62,765 


64,274 


possess and be entitled to exercise all the 
voting rights of such shares, including the 
right to execute proxies and consents with 
respect thereto. Such voting trust agree- 
ment shall thereafter remain in force until 
the said Harry M. Warner, Albert Warner, 
Jack L. Warner, and their families shall 
have sold said holdings of-stock of the New 
Picture Company or the New Theatre Com- 
pany to a purchaser or purchasers as pro- 
vided in subdivision A above, and upon 
such sale and transfer such voting trust 
agreement shall automatically terminate. 
Such trust shall be upon such other terms 
and conditions, including compensation to 
the trustee, as shall be prescribed by the 
Court. During the period of such voting 
trust, Harry M. Warner, Albert Warner, 
Jack L. Warner, and their families, shall 
be entitled to receive all dividends and other 
distributions made on account of the trustee 
shares, and proceeds from the sale thereof. 


For the purpose of evidensing their con- 
sent to be bound by the terms of this 
Section VIII of this judgment, Harry M. 
Warner, Albert Warner and Jack L. War- 
ner individually have consented to its entry. 
The obligations in this Section VIII with 
respect to the stock in the New Picture 
Company, or the stock in the New Theatre 
Company, as the case may be, shall be lim- 
ited, so far as the families of the said 
Warners are concerned, to the stock re- 
ceived in exchange for approximately 6% 
of stock of Warner Bros. Pictures, Inc. 
mentioned in this Section VIII as owned 
by certain members of the said families. 


The stock disposed of in one company 
as provided in subdivision A above may 
not be voted if the holder, otherwise en- 
titled to vote the same, be a person with a 
legal or beneficial stock interest, or be a 
corporation with a stock interest directly or 
through subsidiaries or affiliates, in the 
other company. 


IX. 


[Interim Exhibition Business] 


A. Nothing contained in this judgment 
shall be construed to limit, in any way 
whatsoever, the right of the Warner defend- 
ants, during the period of 12 months from 
the date hereof, or until the reorganization 
provided in Section VI hereof shall have 
been completed, whichever shall be earlier, 
to license or in any way to provide for the 
exhibition of any or all of the motion pic- 
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tures which it may distribute, in such man- 
ner, and upon such terms, and subject to 
such conditions as may be satisfactory to it, 
in any theatre in which Warner Bros. Pic- 
tures Inc. has or may acquire a proprietary 
interest of ninety-five per cent or more 
either directly or through subsidiaries. 


B. After 12 months from the date hereof, 
or until the reorganization provided in 
Section VI hereof shall have been com- 
pleted, whichever shall be earlier, the pro- 
vision of the preceding paragraph shall 
terminate and be of no effect; and from and 
after such date all licenses of motion pic- 
tures distributed by the New Picture Com- 
pany or Warner Bros. Pictures Inc. for 
exhibition in any theatre, regardless of its 
owner or operator, shall be in all respects 
subject to the terms of this judgment. 


DX: 
[Compliance and Surveillance] 


A. For the purpose of securing compli- 
ance with this judgment, and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, on written 
request of the Attorney General or an 
Assistant Attorney General, and on notice 
to any defendant, reasonable as to time and 
subject matter, made to such defendant at 
its principal office, and subject to any 
legally recognized privilege (1) be permit- 
ted reasonable access, during the office hours 
of such defendant, to all books, ledgers, 
accounts, correspondence, memoranda and 
other records and documents in the posses- 
sion or under the control of such defendant, 
relating to any of the matters contained in 
this judgment, and that during the times 
that the plaintiff shall desire such access, 
counsel for such defendant may be present, 
and (2) subject to the reasonable conven- 
ience of such defendant, and without re- 
straint or interference from it, be permitted 
to interview its officers or employees re- 
garding any such matters, at which inter- 
views counsel for the officer or employee 
interviewed and counsel for such defendant 
may be present. For the purpose of secur- 
ing compliance with this judgment any de- 
fendant upon the written request of the 
Attorney General, or an Assistant Attorney 
General, shall submit such reports with re- 
spect to any of the matters contained in 
this judgment as from time to time may be 
necessary for the purpose of enforcement of 
this judgment. 
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B. Information obtained pursuant to the 
provisions of this section shall not be di- 
vulged by any representative of the Depart- 
ment of Justice to any person other than a 
duly authorized representative of the De- 
partment of Justice, except in the course 
of legal proceedings to which the United 
States is a party, or as otherwise required 
by law. 

XI. 


[Jurisdiction Reserved to One-Judge Court] 


A. For the purpose of any application 
under this judgment, the plaintiff and the 
Warner defendants, hereby waive the neces- 
sity of convening a court of three judges 
pursuant to the expediting certificate filed 
herein on June 13, 1945; and agree that any 


Court Decisions 
U.S. v. Inter-Island Steam Navigation Co., Lid., et al. 


64,275 


application may be determined by any judge 
sitting in the United States District Court 
for the Southern District of New York. 


Any application by either party under 
this judgment shall be upon reasonable 
notice to the other. 


B. Jurisdiction of this cause is retained 
for the purpose of enabling any of the par- 
ties and their successors to this consent 
judgment, and no others, to apply to the 
Court at any time for such orders or direc- 
tion as may be necessary or appropriate 
for the construction, modification or carry- 
ing out of the same, for the enforcement 
of compliance therewith, and for the pun- 
ishment of violations thereof, or for other 
or further relief. 


[] 62,766] United States v. Inter-Island Steam Navigation Co., Ltd., et al. 


In the United States District Court for the District of Hawaii. 


January 11, 1951. 


Civil No. 887. Filed 


Sherman Antitrust Act 


Consent Decree—Steamship and Airline Competition—Allocation of Territories and 
Services.—After reorganization of a steamship company is planned which would place 
various combined operations individually into the hands of new and separate corporations 
and remove stock ownership in competitors, a decree is consented to which prohibits 
agreements not to compete in similar tourist transportation or otherwise to suppress 
competition by the allocation of territories and services among competitors, and prohibits 
arrangements for exclusive dealing with any shipper. It is provided that if two certain 
competitors in the future become connected by any common stock ownership, then either 
one operating an airline shall be prohibited from engaging in water carriage until authority 
is granted by the proper governmental agency. 


See the Sherman Act annotations, Vol. 1, J 1210.101, 1220.151, 1220.204, 1590. 


For the plaintiff: Wm. Amory Underhill, Acting Assistant Attorney General; Sigmund 
Timberg, James E. Kilday, and Robert W. Strange, Special Assistants to the Attorney 
General; Howard K. Hoddick, United States Attorney; Edwin H. Pewett and Stanley D. 
Rose, Attorneys. 


For the defendants: J. Garner Anthony (Robertson, Castle & Anthony, of counsel), 
Honolulu, Hawaii, for Inter-Island Steam Navigation Co., Ltd., Hawaiian Airlines, Ltd., 
Inter-Island Resorts, Ltd., and Overseas Terminal, Ltd. 


For earlier opinion in same case, see {[ 62,593. 


Final Judgment 
[In full text] 


Plaintiff, United States of America, hav- 
ing filed its complaint herein on December 
17, 1948, and defendant Inter-Island Steam 
Navigation Company, Limited, and defend- 
ant Hawaiian Airlines, Limited, having ap- 
peared and filed their answers to such 
complaint denying the substantive allegations 
thereof; and plaintiff’s motions for prelimi- 
nary injunction and summary judgment hav- 
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ing been denied by the Court; and the Court 
having ruled in its decision thereon that it 
had jurisdiction over this cause; and defend- 
ant, Inter-Island Steam Navigation Com- 
pany, Limited, having ceased its business 
and operations as a common carrier by 
water on March 31, 1950, and having adopted 
a plan of reorganization on July 17, 1950 
whereby two new corporations Overseas 
Terminal, Ltd., and Inter-Island Resorts, 
Ltd., succeed to certain of its assets and, 
further pursuant to ‘this plan, defendant 
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Inter-Island Steam Navigation Company, 
Limited, wiil dispose of all of the shares in 
defendant Hawaiian Airlines, Limited, held 
by it and will then be dissolved and disin- 
corporated; and a supplemental complaint 
having been filed on January 11, 1951, nam- 
ing as defendants in this case Overseas 
Terminal, Ltd., and Inter-Island Resorts, 
Ltd., and the undersigned defendants hav- 
ing appeared and filed their answers to such 
supplemental complaint; 


Now, THeErerore, before any testimony 
has been taken herein and without trial or 
adjudication of any issue of fact or law 
herein and upon consent of all the signatory 
parties hereto, and without admission that 
defendants or any of them have violated or 
are now violating any statute, 


It Is HereBy Orperep, ApyupGED AND DrE- 
CREED as follows: 


I 
[Jurisdiction] 


This Court has jurisdiction of the subject 
matter herein and of all parties hereto, and 
the complaint and supplemental complaint 
herein state a cause of action against the 
defendants under Sections 1, 2 and 3 of the 
Act of Congress of July 2, 1890, entitled 
“An Act to Protect Trade and Commerce 
Against Unlawful Restraints and Monopo- 
lies”, as amended: 


II 
[ Definitions] 
As used in this judgment: 


(a) “Inter-Island” means defendant In- 
ter-Island Steam Navigation Company, 
Limited, a Hawaiian Corporation existing 
under the laws of the Territory of Hawaii 
and having its principal office and place 
of business in Honolulu, T. H. and shall 
be understood to include defendant Over- 
seas Terminal, Ltd., and defendant Inter- 
Island Resorts, Ltd. 

(b) “Hawaiian” means defendant Hawai- 
ian Airlines, Limited, a Hawaiian corpo- 
ration and a common carrier by air 
existing under the laws of the Territory 
of Hawaii and having its principal office 
and place of business in Honolulu, T. H. 


III 
{ Application to Successors] 
The provisions of this Judgment shall 
apply to the defendants, their respective 
officers, directors, agents, employees, suc- 


cessors and assigns and all other persons 
acting under, through or for such defendant. 


{| 62,766 
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IV 
[Limitation on Types of Business] 


If at any time defendant Inter-Island 
should own any of the stock of defendant 
Hawaiian or defendant Hawaiian should 
own any of the stock of defendant Inter- 
Island, or if both defendant Inter-Island 
and defendant Hawaiian should be owned or 
controlled by the same individual or corpo- 
ration, and either of such defendants should 
then be operating an airline, neither of such 
defendants shall engage in the business of 
a common carrier by water between ports 
of the Territory of Hawaii except pursuant 
to an order of the Civil Aeronautics Board 
or other appropriate agency of the Federal 
Government having jurisdiction and author- 
ity to issue such order permitting the same. 
In the event that the Civil Aeronautics 
Board or such other agency, upon applica- 
tion pursuant to this Judgment, should dis- 
claim jurisdiction, neither of such defendants 
shall engage in the business of a common 
carrier by water until after the Attorney 
General shall have received in Washington, 
D. C. sixty days’ written notice thereof. 


V 
[Agreements Prohibited] 


Defendants Inter-Island and Hawaiian are 
hereby enjoined and restrained from enter- 
ing into, performing, adopting, adhering to, 
maintaining or furthering, directly or indi- 
rectly, any combination, contract, agreement, 
or arrangement between themselves or with 
any tourist or travel agency to arrange for 
and conduct tours by common carriers, solely 
or in part on land, sea, and in the air on 
condition that the other or such tourist or 
travel agency be prohibited from arranging 
similar tours with, or furnishing tickets or 
other transportation services for, common 
carriers other than one or both of the de- 
fendants. 


VI 
[Rate Agreements Prohibited] 


If defendant Inter-Island should hereafter 
enter into the business of a common carrier, 
defendant Inter-Island and defendant Hawai- 
ian are hereby enjoined and restrained from 
entering into any agreement, understanding, 
or arrangement, establishing any rate for the 
purpose of eliminating or suppressing com- 
petition. 


Copyright 1951, Commerce Clearing House, Inc. 


Number 208—77 
2-15-51 


VII 
[Discrimination Prohibited] 


Defendant Hawaiian is hereby enjoined 
and restrained from: 


(a) entering into or carrying out any 
agreement or understanding with any 
tourist or travel agency not owned by it 
on condition that such agency will not sell 
or handle the tickets of, or not furnish 
services comparable to those furnished by 
it to defendant Hawaiian, to any other 
air carrier lawfully operating to, from or 
between points in the Territory of Hawaii 
and 

(b) refusing to deal with, or discrimi- 
nating against, any tourist or travel agency 
because such agency sells the tickets of, 
or renders other services to, any other air 
carrier lawfully operating to, from or be- 
tween points in the Territory of Hawaii. 
If defendant Inter-Island should hereafter 

enter into the business of a common carrier, 
defendant Inter-Island and defendant Hawai- 
ian are hereby enjoined and restrained from 
entering into any agreement, understanding, 
or arrangement with any shipper whereby 
such shipper agrees to refrain from using 
the shipping facilities of any common carrier. 


[No Paragraph VIII in Decree] 
IX 
[Rights Under Other Laws] 


Nothing in this Judgment shall be con- 
strued to prevent defendants from doing 
anything authorized to be done by Sections 
408, 409 and 412 of the Civil Aeronautics Act 
of 1938, or by Section 15 of the Shipping 
Act of 1916, as amended, or shall deprive 
defendants of the immunities conferred by 
said acts as now in force or as hereafter 
amended. 

x 
[Inspection and Compliance] 

For the purpose of securing compliance 

with this Judgment and for no other pur- 
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pose, duly authorized representatives of the 
Department of Justice shall, upon written 
request of the Attorney General, or an 
Assistant Attorney General, and on reason- 
able notice to any defendant, made to its 
principal office, be permitted, subject to any 
legally recognized privilege, (1) access dur- 
ing the office hours of said defendant to all 
books, ledgers, accounts, correspondence, 
memoranda, and other records and docu- 
ments in the possession or under the control 
of said defendant relating to any matters 
contained in this judgment, and (2) subject 
to the reasonable convenience of said de- 
fendant and without restraint or interference 
from it, to interview officers or employees 
of said defendant, who may have counsel 
present, regarding any such matters and 
upon request said defendant shall sub- 
mit such written reports to the Department 
of Justice with respect to matters contained 
in this Judgment, as may from time to time 
be reasonably necessary to the enforcement 
of this Judgment. No information obtained 
by the means provided in this section shall 
be divulged by any representative of the De- 
partment of Justice to any person other than 
a duly authorized representative of such 
Department, except in the course of legal 
proceedings to which the United States is 
a party for the purpose of securing com- 
pliance with this Judgment or as otherwise 
required by law. 
XI 


[Jurisdiction Retained | 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this Judgment 
to apply to this Court at any time for such 
further orders and directions as may be 
necessary or appropriate for the construc- 
tion or carrying out of this Judgment, or for 
the modification or termination of any of 
the provisions thereof, and for the purpose 
of the enforcement of compliance therewith 
and the punishment of violations thereof. 


[| 62,767] Huberman’s, Inc. v. Barsky et al. 


In the Pennsylvania Court of Common Pleas No. 6, of Philadelphia County. March 
Term 1950, No. 5743. Decided June 12, 1950. 72 D. & C. 265 (Pa.), November 13, 1950. 


Pennsylvania Fair Trade Act 


Fair Trade Contracts—Who May Enforce Price—Non-Signing Dealer Injured by 
Competitor’s Reduced Prices——Under the Pennsylvania statutes, compliance with the 
stipulated price for a fair-trade item can be enforced only by the seller and buyer who 
actually entered into the contract in which the price was set, or by a dealer who purchases 
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from the buyer signing the contract. 


The price cannot be enforced by a person who is a 


non-signing dealer, although he is nonetheless required to abide by the price. 
See the State Laws annotations, Vol. 2, | 8724.30; Resale Price Maintenance Commen- 


tary, Vol. 2, J 7361. 
For the plaintiff: Edwin S. Malmed. 


For the defendants: Jay D. Barsky and Harry O. Weinburg. 


Froop, J.: [In full text] The preliminary 
injunction must be refused, because plaintiff 
has no standing to bring this bill. 


The suit is brought under the Pennsyl- 
vania Fair Trade Act of June 5, 1935, P. L. 
266, as amended by the Act of June 12, 1941, 
Pele 128) 7/3 eb Sas 7. (Under them NGteot 
1935 violations of the act were actionable 
“at the suit of any person damaged thereby”. 
The Amendment of 1941, however, restricts 
enforcement to the vendor under any con- 
tract relating to resale of a commodity, to 
the buyer thereunder or any purchaser from 
such buyer. Plaintiff corporation, as a leader 
in such commodity is bound by any such 


contract under the act, even though it is not 
a party to it. Under the original Act of 
1935 plaintiff would have been a party dam- 
aged by a price-cutter and presumably could 
have sued to enjoin price cutting. The 
Amendment of 1941, however, gives it no 
such right, since plaintiff is itself neither 
the vendor nor the buyer mentioned in the 
act nor a purchaser from such buyer. Under 
the amendment, apparently, dealers, such 
as plaintiffs, must rely upon the vendor to 
protect them against price cutting unless the 
buyer or purchasers mentioned in the act 
take it upon themselves to do so. 


The preliminary injunction is refused. 


[{] 62,768] Pennsylvania Water & Power Co., and Pennsylvania Public Utility Com- 
mission v. Consolidated Gas, Electric Light and Power Co. of Baltimore, and Public 


Service Commission of Maryland. 


In the United States Court of Appeals for the Fourth Circuit. No. 6102. January 10, 1951. 


Appeals from the United States District Court for the District of Maryland. 


Motion of Appellants to Interpret Mandate. 


On 


Sherman Antitrust Act 


Nullity of Illegal Contracts—Revival of Earlier Agreements—Supersedure and Merger 
of Original Legal Contract in Illegal Supplemental Agreement.—When a contract for sale 
of electric power between two utilities is declared void because it violates the antitrust 
laws, an earlier contract to which the illegal one was supposedly supplemental is not revived 
automatically, nor does it continue as the basic contract, when it is plainly not contemplated 
by the two utility companies that it shall do so. If the contract declared illegal is in fact 
not a mere supplement to the earlier contract, but makes drastic and fundamental changes 
and is the agreement by which relations are to be governed between the companies for 
twenty years, then the later illegal contract is itself the basic agreement. The earlier 
contract is so completely merged into the later one that there is nothing left in it which 
could be considered by the parties to be a separate agreement. 


See the Sherman Act annotations, Vol. 1, § 1220.503. 


For the appellants: Wilkie Bushby and Charles E. Thomas (James Piper, R. Dorsey 
Watkins, William J. Grove and Lloyd S. Benjamin on the brief). 

For the appellees: Alfred P. Ramsey, Harry N. Baetjer and Charles D. Harris 
(G. Kenneth Reiblich, Norwood B. Orrick and John Henry Lewin on the brief). 

For earlier opinions in same case, see | 62,601, 62,704. 

Before PARKER, SOPER and Dosir, Circuit Judges. 

Soper, Circuit Judge: [Jn full text] By a 

decision rendered upon the appeal in this 


case on September 30, 1950, we reversed 
the judgment of the District Court and held 
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that an agreement for the sale and delivery 
of electric energy by Pennsylvania Water 
and Power Company, a Pennsylvania cor- 
poration, to Consolidated Gas, Electric Light 
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& Power Company of Baltimore, a Mary- 
land corporation is invalid in that it violates 
the federal anti-trust laws and is contrary 
to the public policy and laws of Pennsyl- 
vania; and the case was remanded to the 
District Court to enter a declaratory judg- 
ment in accordance with our opinion. There- 
after a controversy arose in the District 
Court as to whether the invalidation of the 
agreement revived an earlier agreement be- 
tween the parties for the interstate sale and 
delivery of electric energy and entitled Con- 
solidated to continued deliveries by Penn 
Water, in accordance with the terms set 
forth therein; and by motion of Penn Water 
we were asked to interpret the mandate of 
this court and settle the controversy. The 
matter was accordingly set for hearing, 
briefs were filed and counsel for the parties 
were heard at length. 


[Earlier Agreement Superseded] 


The invalid agreement, which has been 
called the “basic agreement” throughout 
this litigation was executed on June 1, 1931. 
In effect it superseded an earlier agreement 
of December 31, 1927 for the sale of electric 
energy from January 1, 1927 to December 31, 
1970, which Consolidated now desires to re- 
instate. There were in fact four agreements 
in this series between the parties as follows: 
Agreement of December 31, 1927; Supple- 
mental Agreement of December 27, 1928; 
Supplemental Agreement of June 1, 1931; 
and Supplemental Agreement of September 
29, 1939. Little need be said of the agree- 
ment of Decemher 27, 1928 and the agree- 
ment of September 29, 1939, since they have 
no bearing on the point in issue. The agree- 
ment of December 27, 1928 transferred title 
to nine cables in Baltimore City from Penn 
Water to Consolidated in consideration of 
the payment of $105,000. This transaction 
was finally settled and closed and there is no 
attack upon its legality. The agreement of 
September 29, 1939, which was made at the 
request of the Public Service Commission 
of Maryland, reduced by $600,000 the annual 
payments of Consolidated to Penn Water 
under the 1931 agreement, as well as the 
amounts to be paid by Consolidated with 
respect to plant additions by Penn Water 
after December 31, 1938. There is no con- 
troversy about these provisions and the 
agreement throws no light upon the matter 
in dispute. 
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[Later Agreement Became “Basic” | 


Attention may therefore be confined to 
the 1927 and 1931 agreements. The 1931 
agreement is spoken of as supplemental to 
that of 1927, but in fact the later agreement 
took the place of the earlier one so com- 
pletely that it has governed the relations be- 
tween the parties for the past twenty years 
and has been uniformly considered and called 
herein the “basic agreement” between the 
parties. It is of great significance that prior 
to the decision of this court on appeal and 
the refusal of certiorari by the Supreme 
Court it never occurred to any one to sug- 
gest that if the 1931 agreement were stricken 
down, the 1927 agreement would spring into 
life. Indeed the opposite assumption has 
been made. Heretofore Consolidated at no 
time made the contention that even it the 
1931 contract were invalidated the 1927 
agreement would remain in effect; and no 
such contention was made in the District 
Court, as appears from the concluding para- 
graph of its opinion where it was suggested 
that the invalidation of the basic agreement 
would enable Penn Water to withdraw com- 
pletely from the interstate transportation 
and sale of electric energy. 


[Fundamental Changes Made] 


It is obvious that this common assumption 
of the parties rather than the afterthought 
of Consolidated presents the true situation 
prevailing between the parties and the only 
reasonable answer to the question before 
the court. A comparison of the provisions 
of the two agreements clearly shows the 
correctness of this conclusion, because the 
1931 agreement made such fundamental 
changes that thereafter it completely domi- 
nated the interparty transactions. In 1927 
Penn Water agreed to sell approximately 
400,000,000 kwh of 25 cycle electricity an- 
nually to Consolidated until 1970, and Con- 
solidated agreed to pay for it on a unit rate 
basis. It was an ordinary utility contract 
for the supply of capacity and energy on a 
unit rate basis and placed no restrictions on 
Penn Water’s operations. 

The 1931 agreement, on the other hand, 
provided that Consolidated should be en- 
titled to all the electric capacity and energy 
available to Penn Water and not otherwise 
disposed of in the performance of existing 
contracts, and in consideration thereof, Con- 
solidated agreed to pay Penn Water an 
amount equal to its operating expenses, a 
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specified rate of return on existing facilities, 
and on the cost of new facilities less depreci- 
ation, and Consolidated was allowed a credit 
for the amount of the sales of energy by 
Penn Water to other persons. Closely as- 
sociated with these provisions were the il- 
legal restrictions on the future activities of 
Penn Water which resulted in the invalida- 
tion of the whole contract. Therein Penn 
Water was required to obtain the approval 
of Consolidated before entering into any 
agreement for the sale or purchase of elec- 
tric power and energy and to obtain the ap- 
proval of Consolidated before making any 
investment or disposing of its property hav- 
ing a value in excess of $50,000. These 
restrictive conditions were included in order 
to safeguard Consolidated in the perform- 
ance of its promises and it is conceded that 
without them the contract would have been 
impracticable and would not have been made. 
When the sweeping nature of these changes 
is considered with the fact that they have 
controlled the business transactions between 
the parties for twenty years, it is easy to 
understand why the contract of 1931 has 
been treated as the basic agreement and the 
1927 agreement has been given little thought.* 


It is true that the 1931 contract grew out 
of the prior contractual relationship between 
the parties and in that sense was supple- 
mental to the 1927 agreement. Indeed the 
latter document contains the seed from 
which the subsequent illegal transaction has 
grown. It recited the prior sales of electric 
energy to Consolidated and the express pur- 
pose to broaden the scope of the cooperative 
use of the resources and facilities of the 
parties so as to benefit the public and avoid 
unnecessary duplication of investment, and 
it declared that no major investments affect- 
ing facilities should be undertaken by either 
party without informing the other and grant- 
ing it under equal conditions the position 
of preferred customer or seller, as the case 
may be. 


[Purpose of Invalid Contract] 


The 1931 agreement referréd to those re- 
citals and declared it to be the intent of the 
parties to accomplish a more complete co- 
ordination by the sale of Consolidated of all 
Penn Water’s power and energy available 


* The 1931 agreement states that it supple- 
ments the agreement of 1927 and reaffirms the 
consistent provisions thereof; but a comparison 
of the documents shows that all of the sub- 
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for sale and by paying therefor on the basis 
of an annual charge sufficient to yield an 
equivalent revenue to that theretofore re- 
ceived by Power plus a reasonable income 
on its additional investments thereafter 
made. Obviously it was the intent of the 
parties to abandon the old relationship and 
to accept a new one and in furtherance of 
this purpose, to consolidate and merge the 
two agreements in one, the later agreement 
supplanting the earlier in all substantial re- 
spects and becoming the guide for their future 
actions. Undoubtedly, in carrying out this 
purpose, Penn Water gave up its independ- 
ent status as a producer and seller of elec- 
tric energy and subjected itself so completely 
to the dominance of Consolidated as to vio- 
late the controlling statute and hence the 1931 
agreement must be stricken down. With it 
must also go the 1927 contract even though 
it be assumed to be lawful in its inception, 
for it is obvious that the parties never in- 
tended in any event to go back to their early 
relation. Indeed it would be unjust after 
the long lapse of time to require them to do 
so. Consolidated, having broken the law, is 
in no position to ask the relief of this court. 
See Virginia Dare Transp. Co. v. Norfolk 
Southern Bus Corp., 4 Cir., 176 F. 2d 354; 
Reynolds Metals Co. v. Metals Disintegrating 
Co., 3 Cir., 176 F. 2d 90; Duane v. Merchants 
Legal Stamp Co., 231 Mass. 113, cert. denied 
249 U. S. 613. 


[Not A Mere Amendment] 


The case here is not one where there has 
been merely an invalid amendment of a prior 
valid contract. If it were, there would be 
force in t!e suggestion that the declaration 
of validity of the amendment leaves the 
original contract in force. Here the prior 
contract has been merged in and its nature 
changed by the subsequent unlawful agree- 
ment, and as so changed, it has resulted in 
an unlawful relationship which has continued 
for twenty years. While the illegality of 
such relationship is declared, it is idle to 
contend that the court can withdraw the 
original contract from the illegal relationship 
and give validity, certainly after it has been 
buried therein for so long a period. It must 
perish along with the relationship of which 
it has been made an inseparable part. 


Stantial parts of the earlier agreement have 
been supplanted in the later leaving only in- 
cidental provisions that do not affect the con- 
clusions herein reached. 


Copyright 1951, Commerce Clearing House, Inc. 


Number 208—81 
2-15-51 


We repeat, as we said in our opinion, that 
it is not our function to decide how far the 
activities of Penn Water and Consolidated 
are subjected to the regulations of the Fed- 
eral Power Commission or the Pennsylvania 
Public Utility Commission. “It may well 
be, although the present arrangement be- 
tween the Maryland and Pennsylvania utili- 
ties is invalid for the reasons set forth, that 
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Water has reiterated its desire to continue 
to supply electric energy to Consolidated; 
and in view of the close relationship between 
the parties, the existence of interconnecting 
equipment and the control over its rates by 
the regulatory bodies, there is no reason to 
fear that the interests of consumers of elec- 
tricity in Maryland will suffer through the 
invalidation of the existing contract between 


an interconnection of facilities and an inter- 
change of electrical energy between them 
may be continued by some method that 
would meet with the approval of the appro- 
priate regulatory authority and will not of- 
fend either the anti-trust laws or the utility 
laws of Pennsylvania.” 


the two utilities. 

The District Court should issue a declara- 
tory judgment (1) setting aside its judg- 
ment and order of March 18, 1950; (2) 
declaring that the agreements of December 
31, 1927, June 1, 1931 and September 29, 
1939 are void and of no effect; and (3) dis- 
solving the restraining order of February 
9, 1949. 


[New Agreement Envisioned] 


Throughout the trial of this case and in 
the argument of the pending motion, Penn 


[f 62,769] Carter Products, Inc., et al. v. Federal Trade Commission. 


In the United States Court of Appeals for the Seventh Circuit. October Term, 1950. 
No. 10008. February 2, 1951. 


On petition for review of an order to cease and desist entered by the Federal Trade 
Commission. Modified and affirmed. 


Federal Trade Commission Act 


Misrepresentation in Advertising—Period of Effectiveness of Deodorant—“Tempo- 
rary” Held to be Prejudicial Limitation Upon Truth of Manufacturer’s Claim.—A Federal 
Trade Commission order against a manufacturer of a deodorant cosmetic preparation 
which required that the manufacturer desist from advertising the underarm antiperspirant 
as “more than temporarily effective’ is modified by a court of appeals to delete the 
Commission’s use of the word “temporary” and to permit the manufacturer’s use of a 
phrase to the effect that the proparation is of benefit ‘“‘when used as directed, namely, 
‘daily’ or ‘as frequently as you tind necessary.’” ‘Temporary” is a word of uncertain 
meaning, and might operate to the prejudice of the manufacturer if a potential customer 
construed it as meaning only a few minutes, when as a matter of fact it ‘was stated 
by experts in their testimony that the deodorant was effective for at least three to 
six hours, 


See the Federal Trade Commission Act annotations, Vol. 2, J 6125.508, 6620.795. 


Judicial Review of Commission Proceedings—Evidence Supporting FTC Findings— 
Expert Testimony as to Harmfulness of Deodorant Cosmetic.—Although a court of 
appeals may agree with a manufacturer’s claim that a deodorant is, in the normal person, 
not harmful to the skin, where such a claim is supported by tests upon 213 women, the 
court is nevertheless not free to reverse a Federal Trade Commission finding if it appears 
that there was other evidence on the basis of which it could be said that the Commission 
made “an allowable judgment in the choice of its remedy.” Such a finding of harmful 
effect by the Commission is supported by the testimony of a medical expert who in ten 
years treated 50 cases of dermatitis caused by use of the manufacturer’s preparation. 


See the Federal Trade Commission Act annotations, Vol. 2, J 6125.420, 6125.432. 
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For the petitioners: William L. Hanaway, New York, New York. 
For the respondent: W. T. Kelley, James W. Cassedy, and Donovan Divet, Wash- 


ington, D. C. 


Modifying and affirming a Federal Trade Commission cease and desist order in 


Dkt. 4960. 


Before Major, Chief Judge, Durry and LINDLEy, Circuit Judges. 


[In full text] 


Durry, Circuit Judge: Petitioners ask us 
to review and set aside a cease and desist 
order entered by the Federal Trade Com- 
mission against petitioners, charging them 
with engaging in unfair and deceptive acts 
and practices in commerce in violation of 
the Federal Trade Commission Act, 15 
UsSa © -45: 


[False Advertising of Deodorant} 


Petitioner Carter Products, Inc., sells and 
distributes in interstate commerce a deodor- 
ant cosmetic preparation calle Arrid. The 
other petitioner is Carter’s advertising agency. 
By means of various types of advertising, 
petitioners have represented that Arrid 
“safely stops underarm perspiration * * * 
instantly stops perspiration one to three 
days * * * remember, it stops perspiration 
and keeps it stopped * * * for one to three 
days,” and also, “If you want complete 
under-arm protection, you must keep the 
armpits dry as well as odorless. Arrid 
cream will do both for you, and do it safely.” 
Petitioners also advertised that Arrid is 
harmless and will not irritate the skin even 
if used after shaving, and that by stopping 
the flow of underarm perspiration altogether, 
the collection of odor-creating body secre- 
tions in the armpits is prevented. The Com- 
mission found that the foregoing statements 
and representations are grossly exaggerated, 
false, deceptive and misleading. The Com- 
mission also found that certain of said ad- 
veitisements méant that the application of 
Arrid to the area of skin under the arms 
will terminate and bring to an end the flow 
of perspiration in that area for one to three 
days. 


[“Perspiration”’—“Sweat’ Distinguished] 


Although often used interchangeably, the 
terms “sweat” and “perspiration” are not 
identical, and do not define or describe the 
same thing. Located beneath the surface 
of the skin are glands known as sweat 
glands, each having an opening or duct at 
the surface of the skin, referred to as the 


{ 62,769 


mouth of the sweat gland. “Sweat” is the 
substance which is formed in the sweat 
glands before it appears on the surface of 
the skin. Ina general sense, ‘“‘perspiration” 
means any secretion which passes through 
the skin, which would include a secretion 
which passed through at a place where no 
sweat glands were located. In a more re- 
stricted sense, and as the term generally 
is used, “perspiration” refers to the secretion 
of the sweat glands after it passes through 
the skin and appears on the surface thereof, 
plus accumulated dirt or debris which has 
collected on the skin from various sources, 
and when both are left on the surface of the 
skin, the combination generates an odor 
characterized as the odor of sweat. Per- 
spiration is either sensible (which can be 
seen or felt) or insensible (which can neither 
be seen nor felt). 


[Role of Aluminum Sulphate} 


The principal ingredient of Arrid is 
aluminum sulphate, an astringent. When 
applied to the skin it tends to cause a swell- 
ing which contracts or closes the mouths 
of the sweat glands, and thus reduces the 
flow of such glands. Later the swelling 
gradually decreases, permitting sweat to flow 
again, from the glands. 


[Commission's Findings] 

The Commission found that the extent of 
the reduction of the flow of sweat depends 
upon the temperature, the humidity, the 
physical activity of the individual, and the 
degree of tendency to perspire peculiar to 
the particular individual. The Commission 
further specifically found, “The use of ‘Arrid’ 
will not terminate or bring to an end the 
flow of underarm perspiration. Its use 
will not absorb perspiration to the extent 
of keeping the armpits dry. It will not keep 
the armpits dry or free from the odor of 
perspiration for one to three days. This 
preparation is not harmless, and its use will 
cause skin irritations, and dermatitis in some 
people. If used after shaving ‘Arrid’ is not 
safe and harmless, but is capable of irritating 
the skin, and of aggravating irritation.” 
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[Prohibited Representations] 


Petitioners were ordered to cease and 
desist from disseminating in commerce any 
advertisement which represented “(a) that 
the application of said preparation stops 
underarm perspiration, or that it will be 
more than temporarily effective in reducing 
the flow of perspiration; (b) that said prepa- 
ration will be more than temporarily effec- 
tive in keeping armpits dry or odorless; 
(c) that the use of said preparation imme- 
diately after shaving will not irritate the 
skin*; (d) that the said preparation will be 
more than temporarily effective in prevent- 
ing the accumulation of odor-creating body 
secretions or excretions in the armpits; (e) 
that said preparation is safe or harmless to 
use, without disclosing it may cause irrita- 
tion of sensitive skin.” 


[Expert Testimony] 


As a product having antiperspirant prop- 
erties Arrid does have some merit. All 
witnesses who testified on the subject agreed 
that Arrid did stop the appearance of per- 
spiration on the surface of the skin of most 
people for certain periods. Two doctors 
testified the use of Arrid would have this 
effect for three to six hours; another stated 
it had such effect for a minimum of three 
to four hours; one doctor testified that such 
effect would continue six to fourteen hours, 
and another doctor from four to twenty-four 
hours. 

[Ambiguous Wording} 

Sweat glands function most of the time 
in at least some small degree in all \wuman 
beings, but much of the time the secretion 
produced is so small in amount that it dries 
off too quickly for a person to see or feel 
any of the secretion. However, we are not 
here concerned with whether it is possible 
to stop entirely the functioning of the under- 
arm sweat glands, which would seem theo- 
retically impossible. Petitioners did not use 
the word “sweat” in their advertising. The 
reasonable interpretation of the average 
person reading their advertisements that 
Arrid would stop perspiration was that they 
were representing that Arrid would stop the 
appearance and odor of moisture on the 
underarm skin. Their use of the word 
“stop” was ambiguous, however. If we say 
a person is dead because he has “stopped 
breathing,” there is a connotation of per- 
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manence about the word “stopped”; but if 
when driving an automobile a person 
“stopped for a traffic light,” the connotation 
of “stopped” would be of a temporary nature. 
Dictionary definitions of “stop” include “to 
cause to cease; to suppress; check; hold 


‘back; to arrest the progress or action of.” 


As stated heretofore, the evidence dis- 
closes that the use of Arrid will reduce the 
appearance of perspiration on the skin for 
a number of hours, to a point where it can- 
not be seen or felt. Of course the length 
of time that this situation prevails differs 
with each person and the existing circum- 
stances. But the statement in the adver- 
tisements that Arrid will stop perspiration 
from one to three days was unjustified, as 
well as that its use would stop the flow of 
underarm perspiration “altogether.” 

Petitioners insist that they have never 
claimed that Arrid produced a permanent 
antiperspirant effect. Arrid is marketed in 
jars containing slightly more than one ounce 
of the product. Directions for use have 
appeared on packages and labels of Arrid, 
as follows (since 1939): 


Rub gently until cream 


“Cover arm pit. r 
Use daily if 


vanishes. Wipe off excess. 
necessary.” 


Also, 

“Use frequently as you find necessary.” 
And (since 1946), 

“Use daily for constant protection.” 


Petitioners argue that they made no greater 
claim than that the product, when ‘used as 
directed, would stop the appearance of per- 
spiration on the surface of the skin for a 
reasonable length of time. However, this 
contention of petitioners cannot be sustained. 
Petitioners did a considerable amount of 
advertising over the radio. At the first 
contact between buyer and seller, the buyer 
had no means of knowing that the directions 
printed on cartons and jars containing Arrid 
called for “daily” use or “as frequently as 
* * * necessary.” The same would hold 
true as to newspaper or magazine adver- 
tising. The law is violated if the first con- 
tact or interview is secured by deception 
(Federal Trade Comm. v. Standard Education 
Societys ret sal so025Us 9. Zee 1S) steven 
though the true facts are made known to the 
buyer before he enters into the contract of pur- 


1 No question is raised on this appeal as to 
the propriety of Clause (c). 
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chase (Progress Tailoring Co., et al. v. Fed- 
eral Trade Comm., 7 Cir., 153 F. 2d 103, 104, 
105). See also: Aronberg, et al. v. Federal 
Trade Comm., 7 Cir., 132 F, 2d 165, 169. 


Thus we are here confronted with a situa- 
tion where the distributors of Arrid, a prod- 
uct of some merit, made claims in their 
advertising which were too sweeping and 
too broad in their scope. Further, peti- 
tioners’ use of the word “stop” was ambigu- 
ous. The approach of the Commission is to 
interpret “stop” as connoting permanency. 
The Commission has previously held that 
certain words connote permanency. In Inter- 
national Parts Corp. v. Federal Trade Conm., 
7 Cir., 133 F. 2d 883, the advertisement for 
an automobile muffler stated, “Finest Quality 
Metallic Finish Prevents Rust and Cor- 
rosion.” The Commission made a finding 
that the word “prevents” implies perma- 
nency, and therefore its use in that adver- 
tisement was misleading to the public. This 
court vacated the Commission’s cease and 
desist order, and held that the idea of perma- 
nency was improperly interpolated by the 
Commission, and that without such inter- 
polation there was no misrepresentation. 
Also in D. D. D. Corp. v. Federal Trade 
Comm., 7 Cir., 125 F. 2d 679, the Commis- 
sion construed the claim of relief from itch- 
ing aS promising a permanent effect, for it 
ordered the manufacturers of D. D, D. to 
discontinue representing that the product 
would have more than a temporary effect 
in relieving itching. But this court, on ap- 
peal, ruled (p. 682): 


“We are also of the view that the word 
‘temporary’ as used in Paragraphs 1(a), 
(b), (c), (e), and (g) of the Commission’s 
order should be eliminated. We see no 
reason why petitioner should not be per- 
mitted to represent its product as a relief 
for itching. It does not cure the itch or 
its cause, but it does afford relief. One 
of the definitions given by Webster for 
the word ‘relief’ is ‘lessens evil, pain, etc.’ 
The words ‘relief from itching’ could, in 
our minds, carry no implication to the 
public that the product was a permanent 
cure either for the symptom or the disease. 
The word ‘temporary’ carries an uncertain 
meaning. As the Commission’s doctor 
stated: ‘It might mean a few minutes, or 
an hour or so.’ To require its use would 
serve no purpose in the protection of the 
public, but might limit the petitioner in 
truthfully representing its product.” 


7 To appear, when reported, in 47 F. T. C. 
Rep., pp. 001, 005, 0010, 0014, 0018. 
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There is some indication that the attitude 
of the Commission as to the connotation 
to be given to the word “stop” in adver- 
tising may have changed since the date of 
the decision in the case at bar. In the five 
anti-histamine cases’, the Commission on 
July 5, 1950, approved stipulations prohibit- 
ing each manufacturer from representing 
that its product would cure, prevent, stop, 
or shorten the duration of the common cold, 
which stipulations included the following 
permission: “Provided, however, that noth- 
ing therein shall prevent the respondent 
from representing (a) that the use of the. 
product relieves or checks and, in many 
cases, stops the symptoms or manifestations 
of the common cold, such as sneezing, or 
nasal congestion, simple throat coughs, 
watering eyes, or watery or mucuous dis- 
charge from the nose * * *,” (Emphasis 
added.) Petitioners herein claim that all 
they want to do is claim that Arvid stops 
the appearance of pérspiration, which is the 
manifestation of the operation of the sweat 
glands, 

[Modification of Clause] 


Paragraph 1 (a) of the cease and desist 
order will be modified by the elimination of 
the clause, “or that it will be more than 
temporarily effective in reducing the flow of 
perspiration,’ and by adding at the end of 
the undeleted portion of such subsection 
the following underscored words, so that 
the subsection will read: 


“(a) That the application of said prepa- 
ration stops underarm perspiration; pro- 
vided, however, that nothing herein shall 
prevent the respondent from representing 
that the use of Arrid will prevent the appear- 
ance of perspiration when used as directed, 
namely, “datly’ or ‘as frequently as you find 


2 


necessary. 


Paragraph 1 (b) of the Commission’s 
order requires petitioners to refrain from 
representing that Arrid will be more than 
temporarily effective in keeping the armpits 
dry or odorless, and Paragraph 1 (d) from 
representing that Arrid will be more than 
temporarily effective in preventing the ac- 
cumulation of odor-creating body secretions 
or excretions in the armpits. Petitioners 
strongly urge that there was no justification 
for the Commission to pass upon the deodor- 
ant qualities of Arrid, because such deodorant 
qualities were not in issue. Petitioners point 
out that in the Commission’s complaint 
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Arrid was referred to as “a deodorant 
cosmetic preparatior,” and that respondents 
admitted this allegation of the complaint in 
their answer. Petitioners quote dictionary 
definitions defining “deodorant” as a sub- 
stance which destroys offensive odors. Peti- 
tloners argue that the Commission cannot 
controvert issues of its complaint which are 
admitted by the answer, citing Hill, et al. v. 
Federal Trade Comm., 124 F. 2d 104, 106, and 
National Candy Co. v. Federal Trade Comm., 
7 Cir., 104 F. 2d 999, 1003. They point out 
that the deodorant properties of Arrid are 
entirely different from its antiperspirant 
properties, that many deodorant substances 
do not have any antiperspirant properties 
at all, and that no deodorant has a perma- 
nent effect and that petitioners made no 
such claim as to Arrid. In sum, petitioners 
assert that as the Commission alleged and 
thus admitted Arrid was a deodorant and 
that everyone knows that a temporary effect 
is characteristic of a deodorant, the public 
could not possibly be defrauded or deceived, 
and that the Commission has gone out of 
its way to destroy a legitimate advertising 
claim. 

We think it was permissible for the Com- 
mission to consider and pass upon whether 
the advertising claims of Arrid as a deodor- 
ant were deceptive, false or misleading. It 
is the perspiration remaining on the skin 
of a human being which causes an unpleasant 
odor, and since stopping the odor of per- 
spiration is so dependent on reducing the 
perspiration itself, that is, when the deodor- 
ant is of the type of Arrid, the Commission 
could not very well have treated each as 
distinct and unrelated matters, and investi- 
gated one and passed over the other. The 
testimony of the medical experts who were 
experienced in dermatology, as to the length 
of time that Arrid would remain effective as 
a deodorant, varied, to wit, “three to six 
hours,” “ten to twelve and maybe fourteen 
hours,” “four to ten hours,” “four to twenty- 
four hours,” and “fifteen to twenty hours.” 


[Judicial Review by Court of Appeals 
Limted| 

The statute gives this court power not 
only to affirm or to reverse, but also to 
modify the orders of the Commission, 15 
U. S. C. 45 (c) and (d). This power to 
modify extends to the remedy. Federal 
Trade Comm. v. Royal Milling Co. et al., 288 
U. S. 212. However, the Supreme Court 
has pointed out that judicial review by a 
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Court of Appeals is limited, and extends no 
further than to ascertain whether the Com- 
mission has made “an allowable judgment 
in its choice of the remedy.” Jacob Siegel 
Co. v. Federal Trade Comm., 327 U. S. 
608, 612. 


[Use of Word “Temporary” | 


As stated heretofore, this court in D, D. D. 
Corp. v. Federal Trade Comm., supra, dis- 
approved of the use of the word “tempo- 
rary” because of its very uncertain meaning. 
We pointed out that it might mean only a 
few minutes, yet experts testifying before 
the Commission in this case admitted that 
Arrid’s deodorant properties are effective at 
least three to six hours. We think in the 
case at bar, as we did in the D. D. D. case, 
that protection of the public does not require 
petitioners to use the word “temporary” or 
“temporarily,” and that to require its use 
would be unfair to the petitioners in repre- 
senting the truth as to Arrid. 


[Substitution of Clauses] 


Paragraph 1 (b) of the Commission’s 
cease and desist order will be deleted, and 
in lieu thereof the following shall be inserted: 


“(b) That said preparation will keep the 
armpits dry or odorless, provided that 
nothing herein shall prevent respondents 
from representing that the use of Arrid 
will keep the armpits dry or odorless when 
used as directed, namely, ‘daily’ or ‘as 
frequently as you find necessary.’ ” 


And Paragraph 1 (d) will be deleted also, 
and in lieu thereof the following shall be 
inserted in the Commission’s order: 


“(d) That said preparation will prevent 
the accumulation of odor-creating body 
secretions or excretions in the armpits, 
provided that nothing herein shall prevent 
respondents from representing that the 
use of Arrid will prevent the accumulation 
of odor-creating body secretions or excre- 
tions in the armpits when used as directed, 
namely, ‘daily’ or ‘as frequently as you 
find necessary.’ ” 


[Harmful Effects of Deodorant] 


Paragraph 1 (e) of the Commission’s 
order requires that petitioners cease and 
desist from representing that “said prepa- 
ration is safe or harmless to use, without 
disclosing that it may cause irritation of 
sensitive skin.” Petitioners presented evi- 
dence showing that the experiment of one 
doctor, involving a daily application of Arrid 
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on 27 women for a two-week period, re- 
vealed none had any sign of skin irritation; 
and that another doctor experimented with 
such applications on 186 women, and that 
again the skin of none of them showed any 
sign of irritation. Petitioners contend that 
the evidence clearly shows that the use of 
Arrid will not produce harmful effects upon 
normal skin, and that they should have the 
right to say so in their advertisements; and 
they requested the Commission to permit 
them to so advertise. In our opinion the 
Commission might well have granted peti- 
tioners’ request; but since it did not, we 
feel that we cannot overrule the Commis- 
sion’s order in this respect, because we are 
convinced that the Commission made “an 
allowable judgment in its choice of the 
remedy.” Jacob Siegel Co. v. Federal Trade 
Comm., supra. The evidence proved that 
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Arrid had caused and may cause injury to 
a number of people, and that such injury 
is not confined to persons having allergies 
or idiosyncracies. One medical expert testi- 
fied that during the course of ten years he 
had treated fifty cases of dermatitis proved 
to have been caused by Arrid. There was, 
therefore, substantial evidence sustaining the 
finding, “This preparation is not harmless, and 
its use will cause skin irritations, and derma- 
titis in some people.” It follows that Para- 
graph 1 (e) of the Commission’s cease and 
desist order should stand, and be enforced. 


[Order Affirmed as Modified] 


The cease and desist order is affirmed, 
as modified herein, and the enforcement of 
the order as modified is 


ORDERED. 


[] 62,770] Jack Galter, et al. v. Federal Trade Commission. 
In the United States Court of Appeals for the Seventh Circuit. October Term, 1950. 


No, 9489. February 5, 1951. 


On petition for review of decision of the Federal Trade Commission. Modified and 


confirmed. 


Federal Trade Commission Act 


Defenses to Cease and Desist Orders—Discontinuance of Unfair Conduct—Time of 
Abandonment of Unfair Trade-Mark Use and Promise to Refrain in Future.—Although 
the Federal Trade Commission should not ordinarily enter a cease and desist order against 
a respondent when the activities complained of have already been discontinued, it is still 
quite proper to enter such an order when no move is made toward discontinuance of the 
practice until after institution of a Commission proceeding attacking it. To avoid a cease 
and desist order, the abandonment of the unfair practice must be voluntary, and it is 
therefore not required that an order be withdrawn when the respondent still insists on the 
right, although presently discontinued, to use certain nationally-known trade-marks in a 
Haat attacked as misleading, and does not promise to refrain from such use in the 
uture. 


See the Federal Trade Commission Act annotations, Vol. 2, J 6125.278, 6440.72, 
6620.092. 


For the petitioner: Henry H. Koven and Howard R. Koven, Chicago, Illinois. 
For the respondent: W. T. Kelley and Donovan Divet, Washington, D. C. 


g Modifying and confirming a Federal Trade Commission cease and desist order in Dkt. 
4458. 


Before KERNER, Durry and LINDLEY, Circuit Judges. 


[In full text] 


LINDLEY, Circuit Judge: Petitioners seek 
to review and set aside a cease and desist 
order entered against them pursuant to a 
complaint charging them with unfair meth- 
ods of competition and unfair and deceptive 
acts and practices in commerce, in violation 
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of the Federal Trade Commission Act, 15 
U.S. C. A. 45. The Commission issued the 
complaint on February 4, 1941, after which 
this proceeding was consolidated for trial 
with another in which the respondents were 
jobbers who purchased for resale certain 
electric razors and cameras manufactured 
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by petitioners. Joint hearings were held 
from time to time until February 27, 1942, 
when petitioners and the attorneys for the 
Commission entered into a stipulation, whereby 
it was agreed that, subject to the approval 
of the Commission, the facts stated therein 
might be made a part of the record and 
“that upon such facts and upon the testi- 
mony and evidence already taken,” the 
Commission might dispose of the proceed- 
ing. Between the date of signing the stipu- 
lation and its approval by the Commission, 
further hearings were held in the consoli- 
dated proceeding, at none of which peti- 
tioners were represented. The Commission, 
however, in making its findings, says that 
it did not rely upon the evidence adduced 
at these further hearings but considered 
only the stipulated facts, and such evidence 
as had been received prior to the date of 
the stipulation. The Commission, on August 
14, 1947, entered its cease and desist order, 
whereupon petitioners filed their petitions 
to set aside the order or, in the alternative, 
to reopen the proceeding for the taking 
of further testimony, both of which were 
denied. 


[Basis for Petitioners Attack] 


Although petitioners broadly assert “that 
the Order to Cease and Desist should be 
set aside in whole or in part,” they have 
‘not attacked those paragraphs directing 
them to cease and desist from (1) falsely 
representing as the customary prices of 
their products prices in excess of those at 
which the products are ordinarily sold, (2) 
falsely representing that the prices at which 
their products are offered are special or 
reduced prices or are applicable for a limited 
time only, or (3) falsely representing that 
their products are guaranteed against de- 
fective workmanship and materials, but have 
confined their attack to those portions order- 
ing them to cease and desist from (1) using 
the names “Elgin,” “Remington” and “Un- 
derwood” on their products, and (2) rep- 
resenting as “candid-type” any cameras not 
equipped with special lenses and shutters 
or incapable of taking action pictures under 
unfavorable light conditions. Since the Com- 
mission has joined in the request that the 
court modify the order by striking those 
paragraphs relating to the representation 
of petitioners’ cameras as “candid-type” 
cameras, the issue before this court is as 
to the validity of that portion of the order 
which directs that petitioners cease and 
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desist from using the names “Elgin,” “Rem- 
ington” and “Underwood.” 


[Cases Cited] 


In support of their contention that the 
prohibition against their use of the three 
names should be set aside, petitioners, as- 
serting that their use of the names has 
been long since discontinued, cite Federal 
Trade Commission v. Civil Service Training 
Bureau, 79 F. 2nd 113, 116 (CA-6), in which 
the court held that ‘“The commission is not 
authorized to issue a cease and desist order 
as to practices long discontinued, and as 
to which there is no reason to apprehend 
renewal. L. B. Silver Co. v. Federal Trade 
Commission (CCA) 292 F. 752; cf. United 
Sates 7, U2 5S a Siteel™Corp, 25 Wires 47s 
445, 40 S. Ct. 293, 64 L. Ed. 343, 8 A. L. R. 
1121.” This court, in Eugene Dietzgen Co. v. 
Federal Trade Commission, 142 F. 2nd 321, in 
considering the effect of the cessation of an 
unfair practice, indicated that it also was of 
the opinion that the Commission should not 
ordinarily enter an order in cases where 
the unfair practice condemned in the order 
had been discontinued, but went on to say, 
at page 330: “On the other hand, parties 
who refused to discontinue until proceedings 
are begun against them and proof of their 
wrongdoing obtained, occupy no position 
where they can demand a dismissal. The 
order to desist deals with the future, and we 
think it is somewhat a matter of Sound dits- 
cretion to be exercised wisely by the Commis- 
sion * * * We are. not satisfied that the 
Commission abused that discretion in the 
instant case.” (Italics supplied.) This lan- 
guage, when considered in conjunction with 
the decisions of this court which have flatly 
held that discontinuance of an unfair prac- 
tice will not of itself necessarily bar issuance 
of a cease and desist order based thereon, 
Fairyfoot Products v. Federal Trade Commis- 
sion, 80 F. 2nd 684, 686, or justify a court 
in refusing to enforce such order, Corn 
Products Refining Co. v. Federal Trade Com- 
mission, 144 F. 2nd 211, 220, means, we 
think, that, in determining whether the 
Commission has abused its discretion in 
ordering a petitioner to desist from an un- 
fair practice which he has already halted, 
the court is concerned largely not with the 
period of time which has elapsed between 
the cessation and the entry of the order 
but with the time from the date of cessation 
to the date of issuance of the complaint. 
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[Abandonment of Unfair Practice 
No Bar to Order] 


It was stipulated, in the instant proceed- 
ing, that petitioners had used the name 
“Elgin” on their products for three months 
during the fall of 1939 and that they had 
manufactured electric razors marked “Un- 
derwood” and cameras marked “Remington,” 
the latter having been made for the Deluxe 
Products Company and the word “Reming- 
ton” placed thereon at that company’s re- 
quest. The stipulation is silent as to the 
exact dates of use of the marks “Under- 
wood” and “Remington,” but petitioners, 
in their petition to set aside the Commis- 
sion’s order, averred that they had not been 
used “since entering into the Stipulation 
as to the Facts in February, 1942 * * *.” 
If these allegations are accepted as true, 
the result is that the use of two of the 
three names is not shown to have been 
discontinued until more than a year after 
issuance af the complaint, which does not, 
in the absence of other evidence, even tend 
to prove that the discontinuance was vol- 
untary and most certainly does not, in view 
of the well-settled rule that the mere dis- 
continuance of an unfair practice is of itself 
no bar to issuance of a cease and desist 
order based thereon, Fairyfoot Products Co. 
v. Federal Trade Commission, 80 F. 2nd 684, 
686, (CA-7), Corn Products Refming Co. v. 
Federal Trade Commission, 144 F. 2nd 211, 
220 (CA-7), warrant a holding that the 
Commission abused its discretion in enter- 
ing the order or in declining to set it aside. 
Eugene Dietzgen Co. v. Federal Trade Com- 
mussion, 142 F. 2nd 321, 330 (CA-7). The 
improper use of the names in the past was 
a stipulated fact. And though petitioners 
have asserted abandonment of the practice, 
they still contend in this court that they have 
a right to continue it. They express no in- 
tention to refrain from it; they make no 
promise to do so. Under these circum- 
stances, the commission was fully justified 
in believing that the claimed cessation of 
wrongful action was not voluntary but 
brought about by the commission’s pro- 
ceeding and that, in view of petitioners’ 
cointinued insistence that they might use 
each of the three names and the absence 


1 Petitioners’ argument that this fact some- 
how absolves them of any responsibility for 
the use of the name ‘‘Remington’’ is patently 
without merit, for it is clearly established that 
one who places in the hands of another a means 
of consummating a fraud or competing unfairly 
in violation of the Federal Trade Commission 
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of any assertion or proof of intent not to 
renew their use and of any promise so to 
do, it was in the public interest to enjoin 
such use. With such exercise of discretion 
we may not interfere. 


[Release from Stipulation Urged] 


In petitioning the Commission to set 
aside its order or reopen the proceeding, 
petitioners urged that they should be re- 
leased from the stipulation on which the 
order was based for the reason that “in 
violation of the terms of the stipulation 
* * * hearings were held in this cause 
subsequent to the date of the filing of said 
stipulation * * * at which hearings evi- 
dence adverse to the interests of these re- 
spondents was introduced * * *.” Before 
this court, however, petitioners have taken 
a somewhat different position. Although 
they contend that holding hearings in the 
consolidated cause subsequent to the sign- 
ing of the stipulation without notice to 
them constituted a denial of due process, 
they inconsistently complain that the Com- 
mission did not consider the evidence ad- 
duced at those hearings which, they say, 
indicated that a substantial number of the 
facts stipulated were not true, and urge 
that, for this reason, the stipulation and, 
of course, the cease and desist order based 
thereon, should be set aside by this court. 
The Commission, although denying that 
hearings were held in violation of the stipu- 
lation or without notice to petitioners, con- 
tends that, in any event, petitioners were 
not prejudiced thereby since none of the 
evidence received at those hearings was 
considered in disposing of the proceeding 
against petitioners; it contends further that 
the evidence received at those hearings does 
not show that the facts stipulated are not 
true. 

[Additional Hearings] 


The express statement in the stipulation 
that the Commission might render its de- 
cision upon the facts stated therein “and 
upon the testimony and evidence already taken 
in this proceeding” (Italics supplied) would 
hardly seem to constitute an agreement that 
no more hearings were to be held but would 
rather indicate that it was contemplated 


Act is himself guilty of a violation of the Act. 
Federal Trade Commission v. Winsted Hosiery 
Co., 258 U. S. 483; Marietta Mfg. Co. v. Federal 
Trade Commission, 50 F. 2d 641, 642 (CA-7) ; 
Perloff v. Federal Trade Commission, 150 F. 
2d 757, 759-760 (CA-3). 
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that there would be more hearings but that, 
if the Commission approved the stipulation, 
the evidence taken at those hearings would 
not be considered in disposing of the instant 
proceeding. Certainly, it is obvious that 
additional hearings were necessarily held 
in the proceeding with which the instant 
proceeding had been consolidated, for the 
respondents in that proceeding were not 
parties to the stipulation. Such hearings 
had, in fact, been scheduled and petitioners 
notified thereof prior to signing the stipu- 
lation. But, even assuming that petitioners 
had no notice of the hearings and that evi- 
dence adverse to their interests was received 
at those hearings, still there is no denial 
of due process shown, for there is, in the 
record, nothing to indicate that the Com- 
mission violated that provision of the stipu- 
lation by which it agreed that it would 
consider only the facts stipulated and the 
evidence already taken, in disposing of the 
case, and to argue that the Commission’s 
adherence to its agreement with petitioners 
constituted a denial of due process to them 
is to take an obviously untenable position.’ 


[Misuse of Well-Known Trade Names 
Misleading to Public] 


There remains petitioners’ contention that 
the evidence received in the companion pro- 
ceeding subsequent to the signing of the 
stipulation indicated that a substantial num- 
ber of the facts stipulated were untrue and 
required that the stipulation be set aside. 
The evidence on which they rely revealed 
that the names “Elgin,” “Remington” and 
“Underwood” were used by companies other 
that the Elgin Watch Company and the 
Remington and Underwood Typewriter 
Companies. This evidence, they say, indi- 
cates that the stipulation is incorrect in 
stating that the names in question are the 
exclusive property of the aforementioned 
companies.*. Assuming arguendo that the 
evidence did show that the stipulation was 
erroneous in this respect, we cannot see 
that petitioners can be benefited thereby, 


2That the Commission did not consider any 
evidence taken at the subsequently-held hear- 
ings in the consolidated cause is admitted by 
petitioners themselves and is, in fact, the 
premise upon which they base their contention 
that the Commission erred in failing to set aside 
the stipulation as patently untrue. 

3 Petitioners also state that this evidence ac- 
counts for the dismissal of the complaint against 
the respondents in the companion proceeding, 
but the dismissal order entered by the Commis- 
sion in that proceeding clearly indicates that 
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for this is not an action for trademark 
violation but a proceeding to protect the 
public against fraud and deception, and the 
evidence taken in the companion proceeding 
did not disclose any right in petitioners 
to use the names “Elgin,” “Remington” 
and “Underwood” in such a manner as to 
mislead the public into believing that peti- 
tioners’ products were the products of the 
Elgin, Remington or Underwood Corpora- 
tions. Nor does it indicate that the stipu- 
lation was erroneous in stating that the 
Commission had witnesses available who 
would testify that they had been or would 
be so misled, and induced, as a consequence 
thereof, to buy petitioners’ products.* Thus, 
the Commission’s order would have been 
substantial support in the evidence even 
though the statements that the names in 
question belonged exclusively to Elgin, 
Remington and Underwood were wholly dis- 
regarded. 


[Order Against Dissolved Corpora- 
tion Questioned] 


Petitioners, in their alternative petition 
to set aside the order or reopen the pro- 
ceeding, for the first time directed the Com- 
mission’s attention to the dissolution, late 
in 1943, of the corporate petitioners Ameri- 
can Supercraft Corporation and Match 
King, Inc., also sometimes known by its 
trade-name, Monarch Manufacturing Com- 
pany, their dissolution having been accom- 
plished through voluntary proceedings brought 
by the stockholders, officers and directors 
of the respective corporations. This dis- 
closure was made in connection with peti- 
tioners’ argument that their abandonment 
of the unfair practices against which the 
order had been issued made that order 
unnecessary and improper. Althoungh we 
have rejected the contention that the order 
should have been set aside because of such 
abandonment, the fact that the corporations 
have been dissolved raises a question as to 
the propriety of the entry of the order 
against them, 


dismissal was predicated on the fact that the 
respondents had not manufactured or selected 
the trade names for the products referred to 
in the complaint or done any of the advertising 
referred to therein, but were merely jobbers 
who had purchased the products from the peti- 
tioners herein. 

+The stipulation provided that the Commis- 
sion might consider these statements and give 
to them the same credence as if the witnesses 
were called. 
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[Text of Law Quoted] 


The Commission argues that Section 157.94, 
Chapter 32, Illinois Revised Statutes, pro- 
viding that “The dissolution of a corpora- 
tion * * * shall not take away or impair 
any remedy available * * * against such 
corporation * * * for any right or claim 
existing, or any liability incurred, prior to 
such dissolution if action or other procecd- 
ing thereon is commenced within two years 
after the date of such dissolution,” authoizes 
issuance of a cease and desist order against 
the dissolved corporations, but the cases 
interpreting that section and its predecessors 
are strikingly devoid of even the slightest 
suggestion that the provision that a dis- 
solved corporation shall, for a limited time 
after dissolution, be held legally responsible 
for any liability incurred prior to dissolution 
can be extended so far. 


[Case Cited] 


In Life Association of America v. Fassett, 
102 Ill. 315, the Illinois court considered at 
length the purpose and effect of a statutory 
provision extending the existence of a dis- 
solved corporation for two years from the 
date of its dissolution. The court there 
observed, at page 323: “Upon the dissolu- 
tion or civil death of a corporation, all its 
real estate, by the strict rule of the common 
law, reverts to the original owners or heirs, 
and all its personal estate vests in the 
Crown, in England, and the State here, and 
all debts due to or from it are by operation 
of law extinguished. * * * With a view 
of mitigating the rigor of the common law 
with respect to the effects of a defunct cor- 
poration, the legislature of this and most, if 
not all, of the other States of the Union 
have, by appropriate legislative enactments, 
provided for a just and equitable distribu- 
tion of their assets in cases of insolvency, 
or sudden dissolution from any cause, and 
our own act on the subject contains a pro- 
vision which in express terms extends their 
corporate existence two years from the date 
of their dissolution, for such purpose.” The 
court concluded, at page 324: “From these 
and other provisions of the statute it clearly 
appears that it is a part of the settled policy 
of the State, at least so far as domestic 
corporations are concerned, that upon their 
dissolution, however that may be effected, 
they shall nevertheless be regarded as still 
existing for the purpose of settling up their 
affairs and having their property applied 
for the payments of their just debts * * *,” 
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The influence of this decision on subsequent 
Illinois cases is noted in the court’s opinion 
in Evans v. Illinois Surety Co., 298 Ill. 101, in 
which, after quoting at length from the Fassett 
case, the court stated, at page 108: “The 
doctrine of this opinion has never been 
modified or changed, and in some respects 
it has been specifically approved in several 
decisions. St. Louis and Sandoval Coal Co. 
v. Sandoval Coal Co., 111 Ill. 32; Singer v. 
Hutchinson, 183 id. 606; Eau Claire Canning 
Co. v. Western Brokerage Co., 213 id. 561; 
Commercial Trust Co. v. Mallers, supra; Ed- 
wards v. Schillinger, 245 Ill. 231.” 


[Names of Dissolved Corporations 
Stricken from Order] 


Although the earlier Illinois statutes were 
perhaps more explicit in providing for the 
continued existence of a dissolved corpora- 
tion for the purpose only of winding up its 
affairs, it would seem quite evident, in the 
light of the Illinois case construing such 
statutes and the public policy expressed 
therein, that the current provision does 
no more than preserve for a two-year pe- 
tiod, the corporation’s liability for acts per- 
formed by it prior to its dissolution but 
does not make it subject to an injunction 
against acts to be performed in the future, 
especially where, as here, the acts sought 
to be enjoined are in no way related to 
the winding up of the corporate affairs and 
are, therefore, (in view of the Supreme 
Court’s statement, in Chicago Title and Trust 
Co. v. Wilcox Bldg. Corp., 302 U. S. 120, 


(129, that “The only power left to the cor- 


poration * * * (after dissolution) * * * 
was to finish pending cases begun within 
two years after its dissolution. With that 
exception, its corporate powers were ended 
for all time and for all purposes.”), beyond 
the dissolved corporation’s power to per- 
form. Such was the construction accorded 
the statute by the District Court in Laning 
v. National Ribbon & Carbon Paper Mfg. Co., 
40 F. Supp. 1005, the court stating, at page 
1006, “It seems to me quite evident that the 
Legislature intended that the decree dis- 
solving the corporation should terminate 
its existence absolutely except for the pur- 
pose of enabling a creditor to maintain 
an action against it,” and such has been 
the construction generally accorded statutes 
extending the existence of a corporation 
after dissolution, Fletcher Cyc. Corp., Perm. 
Ed. (1942 Revised Vol.), Sec. 8170. Thus 
it seems clear that the Commission, when 
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the dissolution of the corporate petitioners 
was brought to its attention, should have 
amended its order by striking therefrom 
the names of the aforementioned corporate 
petitioners. 


{Order Modified and Affirmed] 


The order of the Commission is modified 
by striking therefrom paragraphs 1 (g) and 
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5 (f), as requested by the Commission, and 
by striking therefrom also the names of 
American Supercraft Corporation and Match 
King, Inc. In all other respects, and as so 
modified, the order is approved, confirmed 
and ordered enforced. 


[62,771] United States v. The Gamewell Co., Frederick B. Philbrick, and Edward 


J. McCarthy. 


In the United States District Court for the District of Massachusetts, Criminal Action 
No. 50-178, supplemental to Civil Action No. 6150. January 25, 1951. 


Sherman Antitrust Act 


Criminal Contempt—Facts Constituting Violation of Consent Judgment—Rendering 
Free Engineering Services Under Guise of Sales Promotion.—The rendering of advice 
and the furnishing of blueprints, literature, maintenance instructions and other materials 
to cities contemplating the installation of fire-protection equipment, free of cost, by a 
manufacturer of such equipment, are held to constitute engineering services, and not mere 
sales promotion, and are therefore found to be violative of terms of a consent decree 
prohibiting free engineering services and requiring separate itemization, in bids, of the 


cost of such services. 


See the Sherman Act annotations, Vol. 1, J 1620.175. 


For the plaintiff: John J. Donnelly, Jr., Special Assistant to the Attorney General, 
and Vincent A. Gorman, Attorney, Department of Justice. 


For the defendants: Ropes, Gray, Best, Coolidge & Rugg, by Charles B. Rugg and 
Frank W. Crocker; Foley, Hoag & Eliot, by Henry E. Foley and Clarence J. Peterson. 


For consent decree in same case, see 1948-1949 TRapr CASEs f] 62,236, 


SWEENEY, Ch. J.: [Jn full text except for 
omissions indicated by asterisks] This is a 
criminal and civil contempt proceeding 
brought by the United States against the 
Gamewell Company and two individuals, 
Philbrick and McCarthy. Philbrick is the 
President and General Manager of the cor- 
poration and McCarthy is the General Sales 
Manager. The contempt proceedings grew 
out of the alleged violations of a consent 
judgment entered in this Court on March 
22, 1948, all of these defendants having been 
parties to that action. * * * 


[Prohibitions of Judgment] 


When the consent judgment was entered 
it sought to prescribe a class of conduct 
which Gamewell and its employees might 
follow that would not be violative of the 
antitrust laws. Section V (G) which is 
alleged herein to have been violated in four 
different localities reads as follows: 
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(ou ch enjoined and restrained from) 


“Offering to furnish or sell, or furnish- 
ing or selling, apparatus or equipment 
appropriate for use in connection with 
public fire alarm systems, or installation 
or engineering services in connection 
therewith, to a prospective purchaser, 
without cost or below the cost of doing 
business. However, where the prospec- 
tive purchaser does not purchase from 
Gamewell apparatus or equipment ap- 
propriate for use in connection with public 
fire alarm systems, defendant Gamewell 
may, at its option, consistently with this 
subsection, furnish such engineering serv- 
ices on any charge or donation basis, if 
lawful, provided it makes an otherwise 
completely unrestricted and unconditional 
grant of such services to such prospec- 
tive purchaser. In all bids submitted by 
defendant Gamewell for any contract for 
the furnishing or selling of apparatus or 
equipment appropriate for use in connec- 
tion with public fire alarm systems, the 
cost of all relevant engineering services 
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furnished or sold, or to be furnished or 
sold, shall be separately and specifically 
stated. No installation or engineering 
services furnished pursuant to the provi- 
sions of this subsection shall contain any 
information concerning the product of 
any specific manufacturer or distributor 

(including defendant Gamewell) of appa- 

ratus or equipment appropriate for use in 

connection with public fire alarm systems;” 

The language quoted does not seem diffi- 
cult to read and understand. * * * I do 
not think that the sentence admits of a 
construction that would allow the bid to be 
separated from the cost figures, for it states 
that elnaraliebidisis the cost shall 
be separately and specifically stated.” * * * 
Counsel for the defendant in making sug- 
gestions for rulings of law to be made by 
the Court tries to interpret this third sen- 
tence of Section V (G) as meaning that they 
shall merely state the cost of the engineer- 
ing services without collecting it. This of 
course is directly contrary to the opening 
Sentence of that paragraph, * + °** Phe 
last sentence of the paragraph prohibits the 
inclusion in any engineering services of in- 
formation concerning any specific manufac- 
turer or distributor. 

* * * To test if there has been a contempt 
of any nature, it will now be necessary to 
review the conduct of these defendants in 
the light of the plain language of the in- 
junction covered in Section V (G) of the 
consent judgment. 


New Bern, NortH CAROLINA 


On October 16, 1948, the City Manager 
of New Bern, North Carolina, wrote to 
the Gamewell Company at its home office, 
saying that he had been informed that 
Gamewell would send a representative to 
his city to make a survey of the fire alarm 
system without any obligation. He further 
stated that if this understanding was cor- 
rect, he would like to have Gamewell send 
a representative there. Thereafter a rep- 
resentative of the Gamewell Company got 
in touch with the New Bern authorities and 
prepared blueprints. In furnishing informa- 
tion to New Bern it referred to particular 
manufacturers’ products. After having fur- 
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nished the engineering services, Gamewell 
submitted a formal bid on April 18, 1950, 
which did not include a statement of the 
cost of engineering services previously ren- 
dered by Gamewell. Someone in behalf of 
Gamewell delivered a letter stating the 
cost of the engineering services previously 
furnished. The bid had been submitted 
over Philbrick’s signature. The information 
as to the cost of engineering services was 
not over his signature. New Bern was not 
billed for the cost of the engineering serv- 
ices. I find as a fact that the defendants 
offered to, and did, furnish engineering 
services without cost, did not state sepa- 
rately and specifically within their bid the 
cost of the engineering services, and did 
furnish information regarding the products 
of specific manufacturers. The engineering 
services included blueprints, literature, 
sketches, schematic diagrams, pictures, ex- 
planatory text, dimensions, instructions ag 
to “standard practice for the planning, installa: 
tion and maintenance of Gamewell fire 
alarm and police signaling systems”, and 
other material. The explanation of thé 
defendants that all of this was not engi- 
neering but missionary sales work does not 
strike me as a reasonable interpretation of 
what they were doing. * * * 


In addition to the above it appears on the 
books of the defendant company that the 
cost of its engineering survey and analysis 
in New Bern was $152.52. The letter that 
was handed by the salesman to the City 
Manager contained the statement that the 
cost to it was $50.00. The City of New 
Bern awarded the contract to the Gamewell 
Company. They were the highest of three 
bidders. 

eek 


[Findings of fact.concerning other cities, 
similar to the above, are omitted.] 


[Found Guilty of Contempt] 


From the foregoing Findings of Fact I 
conclude and rule that all of these defend- 
ants are guilty of contempt of court, both 
civil and criminal. Upon application by 
any of the parties, a date will be assigned 
for argument on the question of the dis- 
position of these contempts. 
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[f 62,772] United States v. Griffith Amusement Co., Griffith Consolidated Theatres, 
Inc., R. E. Griffith Theatres, Inc., Westex Theatres, Inc., L. C. Griffith and H. J. Griffith. 


In the United States District Court for the Western District of Oklahoma. No. 
172-Civil. December 27, 1950. 


Sherman Antitrust Act 

Injunctive Relief—Restoration of Competitive Conditions—Sufficiency of Evidence 
as to Injury.—Upon a second trial to determine the extent of injury caused by the monopo- 
listic use of circuit-buying power by a film exhibitor, evidence that many competitors 
dropped out of business is not evidence that they did so because of the circuit-buying 
methods of the defendant, especially since many of the competitors operated theatres 
much less attractive and well-equipped than those of the defendant, Since the defendant, 
after a Supreme Court holding that circuit-buying power is monopoly power, abandoned 
its old practices and began bargaining for and renting films on a one-theatre basis instead 
of on the circuit basis, all that is required in a decree to right the wrongs is to enjoin the 
use of single contracts for the renting of films in both competitive and closed towns. A 
lack of evidence as to the damages sustained by the competitors whose theatres were 
closed down prevents any other relief, since any damages awarded would be merely 
speculative. 


See the Sherman Act annotations, Vol. 1,  1220.2812, 1610.301, 1610.3201, 1610.431. 


For prior opinions in same cases, see {] 62,582, 1948-1949 TRADE CASES f 62,246. 


[In full text except for omissions indicated 
by asterisks] 
*x* *K * 


* * * The complaint alleged: 
ek 


That for the five-year period immedi- 
ately preceding April 28, 1939, the defend- 
ant exhibitors above-named continuously 
combined with each other and with the 
defendant distributors to unreasonably re- 
strain trade and commerce in motion picture 
films and to monopolize and attempt to 
monopolize the first and second run exhi- 
bition of feature pictures and the opera- 
tion of first and second run theatres in the 
Griffith towns in violation of sections 1 and 
2 of the Sherman Act. 


* * * This court rendered its opinion on 
October 9, 1946 * * *. The case was ap- 
pealed to the Supreme Court of the United 
States, and on May 3, 1948 that court ren- 
dered its opinion (334 U. S. 100.) 

ARs ake 


[Purpose of Second Trial] 


The cause proceeded to trial the second 
time for the sole purpose of determining 
“what effect these practices actually had 
on the competitors of appellee exhibitors 
or on the growth of the Griffith circuit.” 
This court was of the opinion then, and is 
now, that the only acts that can be con- 
sidered as effecting the result, which were 
in violation of the Sherman Act, were the 
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acts within the five-year period immediately 
preceding April, 1939. * * * 

The great mass of evidence introduced 
in the second trial was not evidence tending 
to show the effect of the acts of the de- 
fendants during the five-year period pre- 
ceding 1939, but consisted of acts of 
operators of theatres up to and including 
1949, and even of theatres which were not 
in existence at the time the suit was filed. 
This court has attempted to be liberal as to 
the admission of evidence in order that the 
plaintiff might completely develop its 
theory of the case, but to say that evidence 
is competent which shows acts of the de- 
fendants long prior to 1934 and from 1939 
to 1949 and that such acts constitute viola- 
tions of the Sherman Act, as alleged in the 
original complaint, is contrary to the 
opinion of the Supreme Court which limits 
the acts specifically to the five-year period 
prior to 1939. This evidence has been per- 
mitted in order to determine what effect, 
if any, the acts complained of prior to 1939 
had upon the competing exhibitors of the 
defendants. 


[Meaning of Evidence as to Abandonment, of 
Competitors] 


The evidence discloses that a great many 
of the theatres that were in competition 
with the defendants have been sold or 
abandoned, but to conclude that this is due 
to the licensing agreements of the defend- 
ants is indulging in pure speculation. It is 
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apparent from the evidence, and particularly 
from the testimony of every distributor, 
that there was no agreement of any 
character entered into between the dis- 
tributors and these defendants that the pic- 
tures would be so licensed as to deprive 
the competitors of the defendants of an op- 
portunity to purchase. The determining 
authority as to whether or not a picture 
would be sold to defendants or to some 
competing theatre was the distributor who 
made the contract. A distributor cannot be 
criticized or condemmed for desiring to sell 
his picture to the theatre which would yield 
the greatest revenue. 


Throughout this case we have been con- 
fronted with competition between a defend- 
ant’s theatre, which in practically every case 
was an up-to-date theatre with modern 
furnishings and the latest in operating 
equipment, as against a converted store 
building or building that had prior thereto 
been used for some other purpose, with in- 
ferior equipment of every character. * * * 


An examination of the record discloses 
that in practically every case where a 
competing theatre was equivalent in struc- 
ture, appearance and equipment to those of 
the defendants, the distributors have 
favored their regular customer, or the 
theatre which first became their customer. 


In the findings of fact submitted in the 
first trial this court held that there was no 
agreement or understanding of any char- 
acter between the defendants and the dis- 
tributors with reference to the exclusion 
of competing theatres in the purchase of 
films, and that the contracts made by the 
distributors were on the theory that it was 
the best business proposition for them. 
However, the Supreme Court held: “When 
the buying power of the entire circuit is 
used to negotiate films for his competitive 
as well as his closed towns, he is using 
monopoly power to expand his empire.” 
And: “Appellees were concededly using 
their circuit buying power to obtain films. 
Their closed towns were linked with their 
competitive towns.” Since the decision of 
the Supreme Court, every contract for the 
purchase of films has been made on the 
basis of theatre by theatre. In other words, 
the contract was made to purchase films 
for a single theatre without regard to the 
purchase of films for other theatres. The 
objection to the course of business em- 
ployed by the defendants, as stated by the 
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Supreme Court, has been observed and 


corrected. 


In concluding its opinion the Supreme 
Court said: 


“ok * * On the record as we read it, it 
cannot be doubted that the monopoly 
power of appellees had some effect on 
their competitors and on the growth of 
the Griffith circuit. Its extent must be 
determined on a remand of the cause. 
We remit to the District Court not only 
that problem but also the fashioning of 
a decree which will undo as near as may 
be the wrongs that were done and pre- 
vent their recurrence in the future.” 


Thus it will be seen that two require- 
ments were submitted to the District Court. 
First, to determine the extent of the effect 
that the exercise of the monopoly power of 
the Griffith circuit had upon its competitors, 
and second, the fashioning of a decree 
which will undo as near as may be the 
wrongs that were done and prevent their re- 
currence in the future. 


[No Evidence on Extent of Injury] 


No evidence was introduced in the sec- 
ond trial showing the extent to which any 
individual competitor was affected or dam- 
aged by these licensing agreements which 
the Supreme Court held constituted illegal 
exercise of monopoly power. Some of the 
competitors sold their theatres to the 
Griffith circuit and some sold their property 
to others than the Griffith circuit, but there 
is no evidence to the effect that they did 
not receive full value for the property sold, 
or that the sale was the result of the 
licensing practices of the defendants, or that 
it was not a voluntary sale. It would be 
difficult, therefore, under those circum- 
stances to reach any definite conclusion ex- 
cept by mere speculation as to what 
damages any competitor sustained. 


The further instruction to fashion “a de- 
cree which will undo as near as may be 
the wrongs that were done and prevent 
their recurrence in the future” has certainly 
been complied with by those defendants 
still in business after the decision by the 
Supreme Court, by licensing each film for 
each theatre by an individual contract. 


This court is of the opinion that an in- 
junction should be granted against the de- 
fendants restraining them from licensing 
films for their closed towns and competitive 
towns in single contracts. But just what 
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this court could do under the evidence to 
“undo as near as may be the wrongs that 
were done” is again a highly speculative 
undertaking. 


[Divestiture Refused] 


The government insists that Consolidated 
be ordered and directed to dispose of its 
interest in practically every town where it 
is now engaged in business, and Theatre 
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tions, so far as their operations are con- 

cerned in the theatre business, be destroyed. 

This certainly would be a most drastic 

punishment when the suit was filed in 1939. 
*x* * * 


[Circuit Buying Power Not Used] 


Since the decision of the Supreme Court, 
under the evidence here, the defendants 
have not used their buying power to obtain 


films. No effort has been made to link 
closed towns with competitive towns in the 
purchase of films, but, as hereinbefore 
stated, each theatre has had individual con- 
tracts for its films. 


Enterprises be required to dispose of its 
interest in some thirty towns in New 
Mexico and Texas when it was _ not 
organized until October, 1945, six years 
after this suit was filed. In other words, 
the government insists that these corpora- 


[62,773] United States v. Besser Mfg. Co., Stearns Mfg. Co., Inc., Jesse H. Besser, 
Louis Gelbman and Hamlin F. Andrus. 


In the United States District Court for the Eastern District of Michigan, Southern 
Division. Civil No. 8144. January 30, 1951. 


Sherman Antitrust Act 


Monopolies—Acquisition of Competitors and Majority Stock Holdings—Agreement 
for Mutual Approval of Patent License Proposals.—Evidence that a company pioneering 
in production of machinery for making concrete blocks removed its competitors by buy- 
ing a majority of the stock in the largest and by forcing others out of business by 
various means including threats of patent infringement suits, and that the company 
gathered all important patents to it by hiring the inventors, requiring that they assign 
new inventions, and agreeing with its stock-controlled competitor that no patents would 
be licensed without mutual approval, is evidence which clearly sustains a charge of 
monopolization. Although concrete blocks made with machinery of the monopolist have 
not risen in price above that at which the blocks were sold years earlier, so that the 
monopoly would appear to be a benevolent one, it was still possible that the royalties 
charged in leasing the block-making machinery could be reduced so that blocks presently 
being made could be sold at less than those made by competitive processes, and the 
monopoly power be expanded. Such a monopoly position in the industry requires correc- 
tion through forced licensing of patents upon equal terms to all applicants, divestiture 
of stock holdings in competitive companies, a release of machine lessees from their leases 
upon application, and an injunction against similar patent agreements in the future. 


See the Sherman Act annotations, Vol. 1, $ 1210.335, 1210.451, 1270.151. 


For the plaintiff: —Tom C. Clark, Attorney General; Herbert A. Bergson and Manuel 
M. Gorman, Assistant Attorneys General; Edward L. Kane, United States Attorney; 
John W. Neville and William E. Speer, Special Attorneys. 


For the defendants: Fildew and DeGree, Detroit, Michigan, for Stearns Mfg. Co., Inc.; 
Carl R. Henry, Alpena, Michigan, for Jesse H. Besser; John W. Babcock, Detroit, Michi- 
gan, for Besser Mfg. Co.; Louis Gelbman and Hamlin F. Andrus, Yonkers, New York, for 
themselves; Leo Goreff, New York, New York, for Hamlin F, Andrus. 


Frank A. PIcarD, District Judge: [Jn full 
text except for omissions indicated by aster- 
isks| The government brings this action 
under Section 4 of the Sherman Anti-Trust 
Act, Ch. 647, Sec. 4, 26 Statute 209; 15 U. 


Trade Regulation Reports 


S. C. Sec. 4, charging that defendants con- 
spired to, and did, create a monopoly in the 
manufacture of concrete block making ma- 
chines in violation of Sections 1 and 2 of 
thelsAct, a DGS 
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Besser Manufacturing Company * * * 
is not only a pioneer but today admittedly 
holds a dominant position in manufacturing 
concrete block making machines. * * * 


In 1939 came the Gelbman-Andrus patents 
with their coordinated vibration and tamp- 
ing machines that received the mix into 
the vibrating form followed by automatic 
pressure. With the present Besser Super 
Vibrapac it is possible for one machine to 
make over 6000 standard size 8” x 8” x 
16” blocks in one 8 hour day. But there 
are still concrete block making machines 
of the hand tamping type being manufac- 
tured, utilized and a few sold. Still others 
are semi-automatic. 

Kika 


[Evidence of Monopoly] 


When two closely related corporations 
have 65 per cent of the dollar value of any 
industry and the balance is divided between 
over 50 other manufacturers with the near- 
est competitor having less than 8 per cent 
of the whole, we believe that such a combin- 
ation has to all intents and purposes a 
monopoly within the meaning of the law. 
Add to this the fact that it’s the big auto- 
matics that are important, not the hand 
tampers or the semi-automatics, and we 
find the position of Besser-Stearns in the 
industry is overwhelming. It has the power 
in its field to control the prices—meeting 
the test of the rule laid down in American 
Fobacco iGo, v. U. S.,.328 US: 781) * ee 
We do not conceive that the Sherman Act 
anticipates that no deterring steps can be 
taken until a 100 per cent monopoly has 
become a “fait accompli.” 

* Ok 

We hold that Besser controls Stearns 
and that Besser-Stearns alignment created 
a monopoly. 

* Ok 


History OF BESSER 


Let us then follow development of Besser 
up to the time this suit was started. * * * 
[A]t this point this court is interested only 
in the status of the alleged Besser combina- 
tion as of the day of suit. 

* * * [Bly 1946 there was a building 
boom in the United States which is still 
unsatisfied. Shortage of steel and other 
construction materials made concrete blocks 
more desirable and hence more salable. 
* * * The hand of fate and the business 
acumen of Besser had disposed of its chief 
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competitor, Consolidated, back in 1931, but 
as there is always at least one automobile 
on the road ahead, no matter how many 
you overtake, there is likewise always a 
chief competitor to give you concern. In 
the instant case there were two main road 
blocks against Besser realizing its exclusive 
place in the sun—Stephen Flam, Inc. of 
California and Stearns Manufacturing Com- 
pany of Adrian, Michigan. 


Tue FLAmM SALE 


Back in 1938, Besser had made a contract 
with Stephen Flam, Inc. of California, 
whereby Besser was given exclusive rights 
not only under Flam’s existing patents but 
also under 


“any apparatus, machinery and devices 
which may be equipped with any type 
of vibrating or jolting devices other than 
as disclosed and claimed in said patents”, 


such rights to be exercised throughout 
the United States except that Flam retained 
the right to manufacture in nine western 
states, 

Then in 1946 Besser bought out Flam 
completely, for $385,000.00 and in that year 
the conspiracy and monopoly undeniably 
began to show substance. * * * It pur- 
chased Flam’s exclusive licenses, had Flam 
agree to stay out of the concrete block 
making business for 8 years and to make 
sure that it did, it gave Flam a job for 5 
years. Then it went further—it got exclu- 
Sive rights to any future patents Flam 
might get during the 5 years he was work- 
ing for Besser. 


THE BESSER-STEARNS-ANDRUS- 
GELBMAN CONTRACT 


This deal was the climax. 


Besser’s customer, Bell, had been sued 
in 1941 by co-defendants Gelbman and 
Andrus for alleged infringement of the 
Gelbman-Andrus patents then licensed only 
to Stearns. As a result of the Bell suit an 
agreement was entered into December 7, 
1942, between the inventors and the two 
Separate concerns, Besser and Stearns, 
whereby Besser, Stearns and the inventors 
were to live in peace and harmony. Stearns 
and Besser were each given the right to use 
the Gelbman and Andrus patents—but ex- 
clusively to them—and it was agreed that 
they were to have the benefit of, and right 
to use, any and all future improvements 
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and patents covering concrete block making 
machines that might come from the fertile 
minds of either Andrus or Gelbman or both. 


[Joint Approval Provision] 


But this contract also contained a provi- 
sion that not only prohibited the patentees 
giving anyone else a license, it also pre- 
vented either Besser or Stearns from join- 
ing Gelbman and Andrus in giving other 
prospective licensees the right to use any 
of the patents covered without the others’ 
consent. 

* OK x 


We believe that the contract under ques- 
tion goes further than is necessary to pro- 
tect the patent monopoly of Gelbman and 
Andrus. * * * The contract even gives 
Stearns and Besser the power to restrict 
competition—present and future—by requir- 
ing their joint consent before licensing 
others. It is this combination requiring 
collective action that primarily invalidates 
the agreement. We believe it clear that 
the parties intended this contract to be a 
means whereby control of the industry 
could be acquired and competition elimi- 
Maced. oe 


[Purchase of Stock Control] 


We pass now to 1946. * * * [W]hen 
it was learned that the Stearns Company 
was planning on manufacturing a plain 
pallet concrete block making machine that’s 
when Besser became interested. That’s when 
Besser through its agent secretly purchased 
a good share of the Stearns stock and 
finally in 1948 secured sufficient of that 
stock so that out of 198,833.5 shares Besser 
owned 87,000.00. Besser then put its own 
men on the board and we find it hard to 
believe that Besser didn’t use any influence 
on its three directors. Perhaps it wasn’t 
mecssarys ©) * Stk 


Others, Darden, Ralph Samuelson Hanne- 
man, John B. Lagarde, Bernard Flam, son 
of Stephen, all felt the persuasion of the 
Besser arguments. Besser brought influence 
on a material supply source of Darden that 
curtailed the Warren output since Darden 
was building the Warren machine. Prac- 
tically all these men got out of their own 
business, generally impelled by threats of 
law suits, being given a job, pressure on 
customers, or all three, and usually Besser 
picked up their then patents with a mort- 
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gage on the fruits of their genivs for years 


to come. 
* OK 


A Goop MonopoLty 


May we not further examine what effect 
Besser’s combination has had on the price 
of blocks—not on block making machines 
—but on the blocks themselves? Here the 
court was again surprised to learn that 
blocks cost practically the same now as 
they did 15 years ago—about 16 or 17 cents 
each. At first blush therefore it appears 
that this is a “good monopoly.” 


* * * But then there is no assurance 
that this will continue to be a so-called 
good monopoly. Besser management may 
possibly change. Even under Besser the 
pressure on competitors has risen consid- 
erably in the last three years. If this con- 
tinues for the next three years in the same 
ratio it can hardly be expected to be hailed 
as a good monopoly under any reasoning. 
Furthermore, it might lower its lease agree- 
ment terms tomorrow and those who use 
Besser machines can sell blocks at less. 
Then what happens to the little competitors 
is what happens in every price war—they 
finally “fold their tents” like the Arabs. 

4 


CoNCLUSION 

* Ok Ok 

We hold, therefore that this court must 
bring Besser’s activities within the restric- 
tions of the Sherman Act by the following 
steps: 

First, that the Besser interest must dis- 
pose of its holdings in the Stearns Manu- 
facttring Company, Inc.; 

Second, that the Gelbman-Andrus patents 
listed in the December 7, 1942 agreement, 
plus all improvements and inventions made 
subsequently and which come within the 
terms of said agreement, be made available 
to everyone in the industry on the same 
terms; 

Third, that all lessees of Besser machines 
may at their option withdraw as a party 
to such leases providing said option is 
exercised by July 1, 1951, Besser to notiry 
each lessee of his right of withdrawal; and 

Fourth, that each of the parties to that 
December 7, 1942 contract be and is hereby 
enjoined from entering into a like agree- 
ment with each other or any other person, 
corporation or combination. 

SF Ee ES 
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[{ 62,774] Bay Area Painters and Decorators Joint Committee, Inc. v. I, Orack. 


In the California District Court of Appeals for the First District, Division Two. 
Civil No. 14408) January SON 1gSIE 102 SAR Crewe 2 


Appeal from a judgment of the Superior Court of the City and County of San Fran- 
cisco. Mutton D. Sapiro, Judge. Affirmed. 


Sherman Antitrust Act 


Labor Union-Employer Association Agreements—Stabilization of Wages and Work- 
ing Conditions—Non-Association Employer Not Excused from Enforcement Assessments, 
Since Agreement Not Invalid——Agreements between labor unions and employer associa- 
tions for the betterment of conditions in an industry do not constitute monopolies or 
restraints of trade, and this is not changed merely because the employers may be required 
to sustain part of the cost of policing and enforcement activities of a joint committee. 
There is nothing in such requirement which in any manner affects prices or production. 
A non-association employer, who nonetheless was certified by the joint committee, who 
objects to paying the dues required for such certification on grounds that the agreement 
which so requires is violative of the antitrust laws, is therefore declared liable for the 


assessments. 


See the Sherman Act annotations, Vol. 1, f 1280.101. 


For the appellant: M. S. Huberman. 


For the respondent: Tobriner & Lazarus. 


Affirming an opinion of the Superior Court of San Francisco, reported at 1948-1949 


TRADE CASEs ff 62,441. 


ScHorrky, J. pro tem.: [In full text except 
for omissions indicated by asterisks] This is 
an appeal from a judgment declaring and 
decreeing that a questioned provision in a 
contract was valid and enforceable and that 
appellant was legally obligated to deposit 
the sums specified in the contract. 

* OK Ok 


Appellant is a painting contractor in the 
Bay Area but is not a member of any of 
the associations. He did, however, become 
a party to the agreement as a so-called 


nonmember signatory. 
eke or 


[Assessments Argued to Constitute Restraint] 


Appellant states that the question to be 
determined upon this appeal is whether or 
not in a collective agreement between asso- 
ciations of employers and unions it may 
validly be provided that nonmember em- 
ployers must as a condition to becoming 
party to such an agreement deposit an 
annual sum equal to that paid by associa- 
tion members to be used in securing com- 
pliance with the provisions of the agreements. 
* * * Tt is appellant’s position that in the 
absence of legislative sanction the provision 
for assessments against nonmember em- 
ployers is discriminatory and is invalid 
restraint of trade. * * * 


{@ 62,774 


The same contentions were made by 
appellant in the trial court and the trial 
judge * * * in a well reasoned opinion 
ruled against these contentions. We believe 
that said opinion correctly determined the 
issues involved and we adopt the following 
portions thereof as part of the opinion of 
this court: 


(Ok ok Ok 


“Provision is made in the agreement for 
the supervision of the activities of the em- 
ployers for the purpose of assuring their 
“conformance to the working conditions that 
had been established. 


“* * * Defendant has contended that the 
agreement is unenforceable as to him be- 
cause it is invalid on its face. He bases 
his contention on a claim that the agreement 
violates the anti-trust laws, and also that 
there is discrimination. * * * 


(Ok Ok Ok 


“* * * [T]t is recognized that agreements 
entered into between employers and unions 
for the bettering of conditions in the in- 
dustry, even where the employer is called 
upon to bear a charge involved therein, do 
not constitue illegal monopolies or restraints 
of trade. So here the agreement itself can- 
not be said to constitute a monopoly or 
restraint of trade. * * * 
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Opinion of the Attorney General of Minnesota 


[No Effect on Price or Production] 


eae particular agreement involved in 
this case does not in any manner control prices, 
nor limit the activities of the employer 
parties so as to stifle or suppress competi- 
tion, nor injure the public. It purports 
only to regulate relations between employer 
and employee groups. There is nothing 
in the contract that would point to the 


contrary. 
(Ok ok Ok 


“There seems to be no reason whatsoever 
for declaring this agreement invalid. On 
the other hand, there seems to be ample 
reason to sustain the agreement and to 
grant the declaratory relief called for by 
the complaint.” 

In view of the foregoing we believe the 
judgment should be and the same is hereby 
affirmed. 

Nourse, P. J., and Dooxtne, J., concurred. 


[| 62,775] Opinion of the Attorney General of Minnesota. 


Addressed to Mr. J. W. Clark, Commissioner, Department of Business Research and 
Development, by J. A. A. Burnquist, Attorney General, Charles E. Houston, Assistant 
Attorney General. February 5, 1951. 


Minnesota Fair Trade Act 


Fair-Trade Prices—Exempted Sales—Purchases by State.—Fair-trade products, when 
sold in Minnesota to the state, need not be sold at the stipulated fair-trade prices. The 
Minnesota Fair Trade Act contains no reference to sales to the state, and in such absence 
the provisions of another law are controlling, where it is said that the state is not bound 


by a law unless specifically named, or unless such intent is clear and unmistakable. 


See the State Laws annotations, Vol. 2, J 8424; Resale Price Maintenance Commentary, 


Vol. 2, J 7288. 


Your letter dated January 30 calls atten- 
tion to these 
FActs : 


“From time to time the Purchases Di- 
vision of the Department of Administra- 
tion of the State of Minnesota, requests 
bids on merchandise Fair Traded in com- 
pliance with all provisions of M. S. 1949, 
Sections 325.08 to 325.14 inclusive. 

“Tn submitting bids, retailers and whole- 
salers have quoted and sold Fair Traded 
merchandise to the State of Minnesota for 
prices allegedly less than the minimum 
retail or wholesale prices established by 
Fair Trade contracts covering the mer- 


chandise sold.” 
You ask the 


QUESTION : 


Is this activity in conflict with the provi- 
sions of the Fair Trade Act? 


OPINION: 


In my opinion, the answer is “no”. 

The fair trade act is M. S. 1949, 325.08— 
325.14. This law applies to commodities 
bearing the trade mark, brand or names of 
the producer or distributor, in free com- 
petition with commodities of the same gen- 
eral class produced or distributed by others. 
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A contract relating to the sale or resale of 
such commodity is not considered in viola- 
tion of law because it contains a provision: 


“(1) That the buyer will not resell such 
commodity at less than the minimum price 
stipulated by the seller; 


“(2) That the buyer will require of any 
dealer to whom he may resell such com- 
modity an agreement that he will not, in 
turn, resell at less than the minimum 
price stipulated by the seller; 


“(3) That the seller will not sell such 
commodity: 

“(a) To any wholesaler, unless such 
wholesaler will agree not to resell the 
same to any retailer unless the retailer 
will, in turn, agree not to resell the same 
except to consumers for use and at not 
less than the stipulated minimum price, 
and such wholesaler will likewise agree 
not to resell the same to any other whole- 
saler unless such other wholesaler will 
make the same agreement with any whole- 
saler or retailer to whom he may resell; or 

“(b) To any retailer, unless the retailer 
will agree not to resell the same except to 
consumers for use and at not less than the 
stipulated minimum price.” 


It is observed in reading that section that 
no reference is made concerning sales to 
the state. M. S. 1949, 645.27 reads: 
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Friedman v. Peller 


“The state is not bound by the passage 
of a law unless named therein, or unless 
the words of the act are so plain, clear, 
and unmistakable as to leave no doubt 
as to the intention of the legislature.” ° 


So, it may be fairly assumed that the 
legislature did not intend that Sec, 325.08 
should apply to sales made to the state. 

The Robinson-Patman act, 49 Stat. 1526, 
relates to unlawful restraints and monopolies, 
It prohibits discrimination in prices between 
different purchasers of commodities of like 
grade and quality, where either or any of 
the purchases involved in such discrimina- 


[] 62,776] Friedman v. Peller. 


tion are in commerce etc. In an opinion of 
December 28, 1936, the Attorney General of 
the United States gave his opinion that such 
act is not applicable to government contracts 
for supplies. 

The Minnesota Attorney General, on 
March 4, 1937 (File 681A), following that 
opinion, rendered his opinion that the act 
does not apply to purchases-by the state. 
The same file shows an opinion by the At- 
torney General dated June 10, 1940, that the 
“unfair trade practices act” (now called the 
fair trade act) applies neither to the state 


nor to parties from whom the state purchases. 


In the Supreme Court of Kings County, New York. Special Merny bart laZS 


N. Y. L. J. 558. February 14, 1951. 


.New York Fair Trade (Feld-Crawford) Act 


Fair Trade Prices—Who May Enforce—Injured Competitors in General Vicinity.— 
A dealer, in order to assert an action against another whose alleged sale of fair-trade 
products below stipulated prices has caused him injury, need not be a competitor in the 
immediate vicinity. It is sufficient that he be located in the general vicinity. 


See the State Law annotations, Vol. 2, 8604.30; Resale Price Maintenance Com- 


mentary, Vol. 2, J 7361. 


Fair Trade Enforcement—Equitable Defenses—General Failure of Compliance with 


Price Structure—A showing that one retailer in an area has twice violated fair-trade 
contracts is not sufficient to sustain a defense that the plaintiff should not be allowed to 
enforce against the defendant a price structure which is completely ignored by dealers 


generally. 


See the State Laws annotations, Vol. 2, J 8604.83; Resale Price Maintenance Com- 


mentary, Vol. 2, J 7357. ° 


Mr. Justice Murpuy: [Jn full text except 
for omussions indicated by asterisks] This is 
a motion for a temporary injunction re- 
straining the defendants from advertising, 
offering for sale and selling in their retail 
drug store * * * various drug commodities 
at prices lower than those stipulated in the 
fair trade contracts entered into by the 
various manufacturers or distributors with 
the retailers of such products * * *, De- 
fendants do not deny that they have been 
selling the drug commodities listed in plain- 
tiff’s affidavits below the stipulated fair trade 
prices. They assert, however, that plaintiff’s 
drug store is not in the immediate vicinity 
of their store and consequently argue that 
plaintiffs are not affected by defendants’ 
violations. I do not agree with defendants’ 
contention. I think it is clear that plaintiffs 
as retail dealers in the general vicinity of 


defendants’ store and bound by the fair trade 
agreement, are persons damaged so as to 
give them the right to maintain the present 
action * * *, It is defendants’ further con- 
tention that plaintiffs may not enforce the 
fair trade agreements, for the reason that 
price-cutting is general and widespread with 
the retail druggists on Flatbush avenue. It 
is to be noted in this connection that no 
claim is made that the plaintiffs have been 
violating the fair trade agreements. To sup- 
port their contention, however, defendants 
have submitted only two instances of al- 
leged violations in one particular store in 
Flatbush, and it would seem that this proof 
is clearly insufficient to establish defend- 
ants’ claim that the druggists in Flatbush 
are completely ignoring the fair trade price 
agreements * * *, 
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[| 62,777] Dean Milk Co. v. American Processing and Sales Co., Inc., et al. 


; In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 49 C 1159. February 12, 1951. 


Robinson-Patman Price Discrimination Act 

Price Discrimination—Good Faith Meeting of Competition—Self-Defense Meeting 
of Unlawful Price Not Required as Prerequisite for Action Against Discriminating Com- 
petitor.—Good faith meeting of a competitor’s price is a complete defense to a charge of 
illegal Price discrimination which results from the lowering of prices to those customers 
whom it is sought to keep from the competitor. It is not clear, however, that the dis- 
crimination which results from such lowering of prices in individual cases to meet competi- 
tion can be completely justified in all cases where the competitor whose price is met has 
himself violated the price discrimination law in offering lower prices to entice those 
customers. 

On the other hand it is clear that if an alleged discrimination in price by a competitor 
for the purpose of taking away the plaintiff’s customers is part of the cause of action in 
which the plaintiff seeks to show that the defendant has caused him injury, then the 
plaintiff is not required to meet the allegedly discriminatory price before he can complain 
of the injury. It is not destructive of his cause of action that he has not himself first 
employed discriminatory pricing in self defense. 

See the Robinson-Patman Act annotations, Vol. 1, J 2213.25. 

For the plaintiff: Thomas C. McConnell and Thomas Dodd Healy, both of Chicago, 
Illinois. 

For the defendants: Carlton L. Fischer, Herman A. Fischer, Isidore and Herbert 
Fried, Charles W. Schab, and Thomas B. Gilmore; Howard Neitzert, Edwin Clark Davis, 
Ray Garrett, James E. S. Baker, Walter J. Cummings, Jr., and Joseph A. Greaves (of 
Sidley, Austin, Burgess & Harper); Lewis Hart, Edward Hart, Jr., Leo F. Tierney, 
Donald M. Graham, John T. Chadwell, Richard M. Keck, and R. W. McLaren, all of 


Chicago, Illinois. 


Icor, Judge: [In full text except for omis- 
sions indicated by asterisks] * * * 

Count 1 charges all nine defendants with a 
conspiracy under the Sherman Act to re- 
strain interstate commerce, to allocate among 
the distributor defendants all fluid milk cus- 
tomers in the Chicago area, and to monopolize 
the business and to fix the retail price of the 
milk. As means or overt acts in carrying 
out the conspiracy, the count alleges that 
defendants gave rebates to plaintiff’s cus- 
tomers to induce them to leave plaintiff and 
to agree to the maintenance of the fixed 
retail price. In addition to the general al- 
legations of the means or overt acts in car- 
rying out the conspiracy, Count 1 includes 
specific allegations of rebates given to three 
chain stores, A & P, National Tea Co., and 
Jewel Tea Co. Counts 2, 3, and 4 based upon 
the Clayton Act, charge certain of the de- 
fendants with three substantive offenses of 
price discrimination and rebates to the afore- 
said chain stores. 


[Allegations Proper for Conspiracy Charge] 
I have carefully considered the defendants’ 
motion to strike the price discrimination and 
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rebate allegations from Count 1. In both 
criminal and civil cases charging conspiracy, 
many overt acts may be alleged. Price- 
fixing and rebating may be part of the facts 
relied upon to establish a charge of con- 
spiracy under the Sherman Act. 

* 

It is also contended that the Clayton Act 
counts do not sufficiently allege damage and 
specific injury to the plaintiff; that plaintiff 
had a legal right under Section 2 (b) of that 
Act to offer the same terms to the chain 
stores as defendants are alleged to have 
given them, and that plaintiff is incorrect in 
its allegation that it could not, without vio- 
lating Section 2 of the Clayton Act, have 
met defendants’ allegedly illegal rebate-de- 
creased prices to the chain stores. * * * 


[Not Required to Meet Discriminatory Price] 

As to section 2 (b): If a defendant gives 
a lower price so that he is guilty of a dis- 
crimination in violation of section 2, the 
plaintiff has a right of self-defense under 
section 2 (b) to meet the lower price, eyen 
though he thereby discriminates against his 
other customers. The recent opinion of the 
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Supreme Court in the Standard Oil case 
* * * in several places uses the word 
“lawful” in referring to the act against which 
the self-defense is directed. Plaintiff argues 
that it might well be held that an unlawful 
course of conduct cannot in all instances 
justify similar violations by a competitor, 
thus nullifying the law and creating a con- 
dition of anarchy. There is in my opinion 
much force in this argument. Moreover, it 
seems to me that even if a plaintiff can in 
self defense meet discrimination with dis- 


Court Decisions 
Emich Motors Corp., et al. v. General Motors Corp., et al. 


Number 269—88 
3-1-51 


crimination (even though he thereby harms 
his other customers who are in competition 
with the recipient of the lower price), yet 
the plaintiff is not compelled to engage in 
that conduct as a condition to availing him- 
self of his remedy in the courts. 

After considering the foregoing, and sev- 
eral other contentions which have been made, 
I have concluded to overrule the motions to 
dismiss and to strike filed against Counts 
2, 3, and 4. 

* Ok x 
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estoppel extends to questions, and only to questions, distinctly put in issue and directly 
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plishing or exercising the conspiracy. 
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Mr. Justice Crark delivered the opinion 
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Harold Stickler, and Anthony Bradley 


trict of Illinois under §4 of the Clayton 
Act* to recover treble damages for injuries 
alleged to have been suffered by reason of 
a conspiracy in restraint of trade in violation 
of the Sherman Act, §1. Plaintiffs, peti- 
tioners here, are Emich Motors Corporation, 


2 26 Stat. 209, 15 U.S.C. §1. 
Copyright 1951, Commerce Clearing House, Inc. 


[In full text] 


This action was brought in the United 
States District Court for the Northern Dis- 


138 Stat. 731, 15 U. S. C. § 15. 
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a former dealer in Chevrolet cars, and its 
related finance company, U. S. Acceptance 
Corporation. Respondents are General Mo- 
tors Corporation and its wholly owned sub- 
sidiary finance company, General Motors 
Acceptance Corporation (GMAC). 


Prior to this action respondents had been 
convicted in the Federal District Court for 
the Northern District of Indiana on an in- 
dictment charging them, and certain of their 
officers and agents who were acquitted, with 
a conspiracy in restraint of interstate trade 
in General Motors cars. At trial in the 
instant case petitioners were permitted to 
introduce the antecedent criminal indict- 
ment, verdict and judgment as evidence 
under §5 of the Clayton Act, which pro- 
vides in part that 


“A final judgment or decree rendered in 
any criminal prosecution or in any suit 
or proceeding in equity brought by or on 
behalf of the United States under the 
antitrust laws to the effect that a defend- 
ant has violated said laws shall be prima 
facie evidence against such defendant in 
any suit or proceeding brought by any 
other party against such defendant under 
said laws as to all matters respecting 
which said judgment or decree would be 
an estoppel as between the parties thereto 


[CA Objects to Use as Evidence] 


A judgment for petitioners was reversed 
by the Court of Appeals for the Seventh 
Circuit partly on the ground that the trial 
court erred in the use it permitted the jury 
to make of evidence derived from the prior 
criminal proceeding. 181 F. 2d 70 (1950). 
We granted certiorari, limiting review to 
important questions as to the scope of §5 
of the Clayton Act. 340 U. S. 808 (1950), 
rehearing denied 340 U. S. 894 (1950). 


Me 


The relevant facts as to the criminal pros- 
ecution against respondents may be stated 
briefly. The charge of the indictment was 
summarized on appeal as follows: 


“cc 


paragraph 34 charges 

a conspiracy to restrain unduly the inter- 
state trade and commerce in General Mo- 
tors automobiles. Paragraph 35 states 
that the purpose of the defendants was to 
monopolize and control the business of 
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financing the trade and commerce in new 
and used General Motors automobiles. 
Paragraph 70 alleges that dealers have 
complied with the defendants’ coercive 
plan in order to save substantial invest- 
ments in their businesses, paragraph 71 
states that the effect of the conspiracy 
has been to restrain and burden unreason- 
ably the interstate trade and commerce in 
General Motors automobiles, and para- 
graph 72 is a restatement’‘of paragraph 34. 


“The specific conduct embraced within 
the illegal concert of action is described 
in paragraphs 36 to 67 of the indictment 

(1) Requiring dealers to promise 
to use GMAC exclusively as a condition 
to obtaining a franchise for the sale, trans- 
portation and delivery of automobiles; (2) 
Making contracts for short periods and 
cancellable without cause, canceling or 
threatening to cancel such contracts un- 
less GMAC facilities are used; (3) Dis- 
criminating against dealers not using 
GMAC by refusing to deliver cars when 
ordered, delaying shipment and shipping 
cars of different number, model, color and 
style; (4) Compelling dealers to disclose 
how they finance their wholesale purchases 
and retail sales, examining and inspecting 
dealers’ books and accounts in order to 
procure this information, and requiring 
dealers to justify their using other financ- 
ing media; (5) Giving special favors to 
dealers using the wholesale and retail fa- 
cilities of GMAC; (6) Granting special 
favors to GMAC which are denied to 
other discount companies; (7) Giving dealers 
a rebate from the GMAC finance charge 
paid by the retail purchaser, in order to 
induce use of GMAC financing facilities; 
and (8) Compelling dealers to refrain from 
using other finance companies by all other 
necessary, appropriate or effective means.” * 


The criminal case was submitted to the jury 
with instructions that the Government need 
not prove all of some twenty-six acts alleged 
in the indictment as the means of effecting 
the conspiracy. The jury rendered a general 
verdict finding the corporate defendants 
guilty and acquitting all individual defend- 
ants. Maximum fines were assessed against 
each of the corporations. The Seventh Cir- 
cuit Court of Appeals affirmed. Umited 
States v. General Motors Corp., 121 F. 2d 
376 (1941). This Court denied certiorari, 
314 U. S. 618 (1941), rehearing denied 314 


Wet Om CLOAM): 


3 38 Stat. 731,15 U.S.C. § 16. 
4United States v. General Motors Corp., 121 
F. 2d 376, 383 (C. A. 7th Cir., 1941). 
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[Present Pluintiff Testified in First Case] 


Among the almost 50 dealers and former 
dealers whose testimony the Government 
introduced in the criminal action was Fred 
Emich, who owned or controlled the corpo- 
rations which are petitioners here. On the 
criminal appeal the Court of Appeals thus 
reviewed his testimony: 


“Fred Emich: was a Chevrolet dealer at 
Chicago, Illinois, from 1932 to 1936 and 
he owned his own finance company to fa- 
cilitate his purchases and sales, a course 
of business conduct which displeased 
GMAC. He received unordered cars and 
trucks in 1933, and the city manager of 
Chevrolet informed him that shipment of 
unordered cars would cease as soon as he 
would give some of his time sales finance 
paper to GMAC. He gave GMAC around 
10% of his business in 1934 and became 
acquainted with the visits of GMAC and 
Chevrolet representatives. The zone mana- 
ger warned him at the 1935 contract re- 
newal meeting to the effect that if he 
expected to continue as a Chevrolet dealer 
he had better use GMAC at least 50%. 
Again he experienced difficulties with 
Chevrolet. This time cars of wrong colors 
and models were shipped to him and un- 
ordered accessories in great quantities 
were forced upon him. In addition he 
was required to send blank checks to the 
factory before cars were shipped to him. 
He was told by the GMAC representa- 
tive that these problems would disappear 
if he used GMAC. In 1936 Emich was given 
his ‘last warning,’ the zone manager telling 
him that he was going to make an example 
of Emich for his failure to use GMAC. 
Not long thereafter Emich was cancelled 
as a dealer, and he appealed to the presi- 
dent of General Motors where he pleaded 
that in a period of four years he had done 
a gross business of around $3,000,000. 
The president of General Motors told him 
that he had been cancelled because he did 
not use GMAC, that it was the policy of 
the corporation to require dealers to use 
GMAC, and that if Emich would not agree 
to use GMAC it would be useless for the 
president of General Motors to discuss his 
reinstatement ee: 


TG 


In their complaint petitioners allege that 
respondents unlawfully conspired in re- 
straint of interstate trade in General Motors 
cars; that the conspiracy so alleged is the 
same as that charged against respondents 
and of which they were convicted in the 


5 United States v. General Motors Corp., 121 
F. 2d 376, 396 (C. A. 7th Cir., 1941). 
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antecedent criminal action, a copy ot the 
indictment therein being attached as an ex- 
hibit; that pursuant to this conspiracy re- 
spondents injured petitoners’ businesses by 
one or more of the unlawful acts set forth in 
said indictment, more particularly by termi- 
nating or cancelling or threatening to termi- 
nate or cancel the dealer franchise contracts 
of Emich Motors, which had financed the 
purchase or sale of cars through U. S. Ac- 
ceptance Corporation rather than through 
GMAC. Respondents deny any conspiracy; 
they admit cancellation of the franchises but 
assert that such action was justified by 
Emich Motors’ failure to perform certain 
obligations thereunder, as well as its per- 
sistance in a course of conduct inimical to 
the interest of General Motors in promoting 
the sale of Chevrolet cars. 


[Indictment, Judgment Admitted as Jury 
Exhibits] 


In order to establish their prima facie case 
under § 5, petitioners offered in evidence the 
six-volume record of testimony and exhibits 
in the criminal case. The court held it in- 
admissible as evidence for the jury, with 
certain exceptions not important here. How- 
ever, over respondents’ objection, the court 
admitted as exhibits to go to the jury, the 
indictment, verdict and judgment of convic- 
tion in the criminal case. 


In his instructions the trial judge sum- 
marized the criminal indictment, the com- 
plaint of petitioners, and respondents’ answer. 
He then instructed that the 


“a 


judgment in the criminal proceed- 
ings . . . is admitted as evidence in this 
case as prima facie evidence that” re- 
spondents “did enter into an unlawful 
conspiracy in violation of the anti-trust 
laws . . . in the manner described in 
the indictment ... .” 


After explaining the term “prima facie evi- 
dence,” the court then summarized §5 of 
the Clayton Act and charged that 


“... it was not necessary for the gov- 
ernment to prove all of the acts alleged 
in the separate sections of the indictment. 

. nor is it necessary for the plaintiffs to 
prove all the acts charged in the indict- 
ment for you to find that the conspiracy 
alleged did exist. 

“The judgment in the criminal case 
was admitted in evidence in this casé, pur- 
suant to the law to which I have just 
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referred, for the purpose of the plaintiff 
making a prima facie case against the de- 
fendants as to one of the issues of this 
case and only and solely for the purpose 
of defining, describing, and limiting the 
scope of the judgment on the verdict which 
was entered in that case, namely, the 
conspiracy to violate the anti-trust laws. 


“The burden is on the plaintiffs of 
establishing by a preponderance of the 
evidence that they were injured by the 
defendants pursuant to or in the course 
of a conspiracy and in order to recover 
damages for the cancellation of the Chev- 
rolet franchises they must prove by a 
preponderance of the evidence including 
the criminal judgment that the defendants 
entered into a conspiracy to compel the 
use of General Motors Acceptance Cor- 
poration by agreeing among themselves, 
among other things, to cancel dealers 
who failed or refused to use General 
Motors Acceptance Corporation to a 
satisfactory extent and that the franchise 
of Emich Motors Corporation was can- 
celled by reason of and pursuant to said 
conspiracy and not because of the things 
alleged by defendants as the reasons for 
such cancellation, and to recover any 
damages for the failure of defendants to 
deliver any Chevrolet automobiles, plain- 
tiffs must establish that defendants as 
part of the conspiracy agreed among 
themselves to withhold or delay delivery 
of automobiles to dealers who refused 
or failed to use the services of General 
Motors Acceptance Corporation to a 
satisfactory extent and that the defend- 
ants actively failed to deliver or delayed 
shipments of cars to plaintiffs pursuant 
to and as a part of said alleged con- 
spiracy.” (Italics supplied.) 

The jury returned a verdict for peti- 
tioners which resulted in judgments for 
$1,236,000 treble damages. The court as- 
sessed $257,358.10 as costs and attorneys’ 
fees. 

The Court of Appeals concluded that 
under § 5 the criminal judgment was prima 
facie evidence “that defendants had been 
guilty of a conspiracy to restrain dealers’ 
interstate trade and commerce in General 
Motors cars for the purpose of monopoliz- 
ing the financing essential to the movement 
of those cars.” It approved the trial court’s 
ruling as to the inadmissibility in evidence 
of the entire record of the criminal case, 
but criticized the use of the indictment as 
an exhibit to the complaint, as well as 
certain references to the indictment in the 
opening statement and closing argument of 
petitioners’ counsel to the jury. It held that 
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serious error was committed when the 
indictment was sent to the jury as an 
exhibit and the trial court “told the jury 
that it could look to it [the indictment] to 
ascertain the means and the acts committed 
in furtherance of the conspiracy. ...” The 
court observed that “it was unnecessary 
for the Government to prove... any of the 
acts or means, except for the purpose of 
establishing venue, in order for the jury in 
the criminal proceeding to find defendants 
guilty,” and that “such acts and means are 
not to be considered as established by the 
finding of guilt.” It concluded that the use 
of the indictment as evidence was ag- 
gravated by the instruction of the trial 
judge last quoted and italicized in part, 
supra, p. — [col. 1, this page]. 


De 


The issue we must determine, as defined 
in our order granting review, is “whether 
the Court of Appeals erred in construing 
§5 of the Clayton Act ... as not permit- 
ting: (a) the admission in the instant case 
of the indictment in the antecedent criminal 
case against respondents, nor (b) the judg- 
ment therein to be used as evidence that 
the conspiracy of which respondents had 
been convicted occasioned Emich Motors’ 
cancellation.” 


[Five Interpretations of Law] 


In considering the application of §5 in 
this case we are confronted with five dif- 
fering interpretations. The broadest con- 
struction is urged by petitioners who contend 
that the criminal judgment is prima 
facie evidence that Emich Motors’ fran- 
chises were cancelled pursuant to the un- 
lawful conspiracy, and that the entire record 
in the criminal case should be admissible in 
this action. The view of the trial judge 
differs only in that he would not permit 
the record in the criminal case, beyond the 
indictment, verdict and judgment, to go 
to the jury. The United States as amicus 
curiae takes a more contracted position, 
urging in its brief that the judgment is 
prima facie evidence of the conspiracy and 
also of the performance of such acts in 
accomplishing it as the jury in the criminal 
case, in rendering a verdict of guilty, neces- 
sarily found to have occurred, the latter to 
be determined by the trial judge in the 
treble damage suit from the entire record 
in the criminal case. In its view the trial 
court under appropriate instructions may 
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submit the criminal pleadings to the jury 
in order to assist it in understanding the 
charge as to what was determined by the 
criminal conviction. The Court of Appeals 
construes the section still more narrowly, 
holding the judgment prima facie evidence 
only of conspiracy by respondents. It con- 
cludes that none of the record in the 
criminal case should be exhibited to the 
jury, although the trial judge may examine 
it “as an aid in determining or defining 
the issues presented by the earlier case 

.’ Finally, respondents contend that the 
indictment charged a single conspiracy to 
perform some twenty-six different acts; that 
since the Government did not offer evidence 
to support all of the acts and was required 
to prove only one of them, it is impossible 
upon a general verdict of guilty to deter- 
mine on which of the various acts the jury 
based its verdict; that consequently the 
judgment has no relevance here. 


IV. 


Section 5 of the Clayton Act was adopted 
in response to a recommendation by Presi- 
dent Wilson that Congress “agree in giving 
private individuals ... the right to found 
their [antitrust] suits for redress upon the 
facts and judgments proved and entered in 
suits by the Government where the Govern- 
ment has ... sued the combinations com- 
plained of and won its suit...” 51 Cong. 
Rec. 1964. Congressional reports and de- 
bates on the proposal which ultimately be- 
came §5 reflect a purpose to minimize the 
burdens of litigation for injured private 
suitors by making available to them all 
matters previously established by the Gov- 
ernment in antitrust actions. See H. R. 
Rep. No. 627, 63d Cong., 2d Sess. 14; S. 
Rep. No. 698, 63d Cong., 2d Sess. 45; 51 
Cong. Rec. 9270, 9490, 13851. The intended 
application and extent of such evidentiary 
benefits is not revealed by legislative 
materials, except that they should follow 
equally from prior criminal prosecutions 
and equity proceedings by the Govern- 
ment. By its terms, however, §5 makes a 
prior final judgment or decree in favor of 
the United States available to a private 
suitor as prima facie evidence of “all matters 
respecting which” the judgment “would be 
an estoppel” between the defendants and 
the United States. We think that Congress 
intended to confer, subject. only to a de- 
fendant’s enjoyment of its day in court 
against a new party, as large an advantage 
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as the estoppel doctrine would afford had 
the Government brought suit. 


[Doctrine of Estoppel Applicable} 


The evidentiary use which may be made 
under § 5 of the prior conviction of respond- 
ents is thus to be determined by reference 
to the general doctrine of estoppel. As this 
Court has observed, that “principle is as 
applicable to the decisions of criminal courts 
as to those of civil jurisdiction.” Frank v. 
Mangum, 237 U. S. 309, 334 (1915); Seal- 
fon v. United States, 332 U. S. 575, 578 
(1948). It is well established that a prior 
criminal conviction may work an estoppel 
in favor of the Government in a subsequent 
civil proceeding. United States v. Greater 
New York Live Poultry Chamber of Com- 
MeTGE, 53. .bs 2d) DAS ago le sNigeey ceo). 
affirmed sub nom. Local 167 v. United States, 
291 U. S. 293 (1934); Farley v. Patterson, 
166 App. Div. 358, 152 N. Y. Supp. 59 
(1915); see State v. Adams, 72 Vt. 253, 47 
Atl. 779 (1900); 2 Freeman, Judgments 
(Sth ed. 1925), §657. Such estoppel ex- 
tends only to questions “distinctly put in 
issue and directly determined” in the 
criminal prosecution. See Frank v. Mangum, 
supra, at 334; United States v. Meyerson, 24 
F. 2d 855, 856 (S. D. N. Y. 1928). In the 
case of a criminal conviction based on a 
jury verdict of guilty, issues which were 
essential to the verdict must be regarded as 
having been determined by the judgment. 
Cf. Commonwealth v. Evans, 101 Mass. 25 
(1869). Accordingly, we think plaintiffs are 
entitled to introduce the prior judgment to 
establish prima facie all matters of fact and 
law necessarily decided by the conviction 
and the verdict on which it was based. 


[Finding Relevant Issues is Duty of 
Trial Judge} 


The difficult problem, of course, is to de- 
termine what matters were adjudicated in 
the antecedent suit. A general verdict of 
the jury or judgment of the court without 
special findings does not indicate which of 
the means charged in the indictment were 
found to have been used in effectuating the 
conspiracy. And since all of the acts 
charged need not be proved for conviction, 
United States v. Socony-Vacuum Oil Co., 
310 U. S. 150 (1940), such a verdict does 
not establish that defendants used all of the 
means charged or any particular one. 
Under these circumstances what was de- 
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cided by the criminal judgment must be 
determined by the trial judge hearing the 
treble damage suit, upon an examination of 
the record, including the pleadings, the 
evidence submitted, the instructions under 
which the jury arrived at its verdict, and 
any opinions of the courts. Sealfon v. United 
States, supra; cf. Oklahoma v. Texas, 256 
WIS1970 1 921)5 


In the criminal case it was the Court of 
Appeals’ undisturbed determination, which 
We accept here, that the jury verdict was 
firmly rooted in a finding of coercive con- 
duct on the part of respondents toward Gen- 
eral Motors dealers to force the use of 
GMAC facilities. That court, in comment- 
ing on the sufficiency of the evidence, said 
that “the jury finding of coercion is sup- 
ported by the evidence. The coercive prac- 
tices were many and varied ... and directly 
aimed to compel dealer-purchasers to use 
GMAC in financing the wholesale purchase 
and retail sale of General Motors cars. ... 
Undoubtedly the jury was warranted in at- 
taching the coercion label to the action thus 
adopted by the defendants.” United States 
v. General Motors Corp., 121 F. 2d 376, 397 
(C. A. 7th Cir., 1941). The same conclusion 
was reached by this Court in Ford Motor Co. 
v. United States, 335 U. S. 303 (1948), where 
It was required for another purpose to deter- 
mine what was necessarily found by the jury 
verdict in the criminal proceeding against 
General Motors and GMAC.’ 


[Admissible as Evidence of Coercion] 


We are, therefore, of opinion that the 
criminal judgment was prima facie evidence 
of the general conspiracy for the purpose of 
monopolizing the financing of General 
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Motors cars, and also of its effectuation by 
coercing General Motors dealers to use 
GMAC. To establish their prima facie case 
it therefore was necessary for petitioners 
only to introduce, in addition to the criminal 
judgment, evidence of the impact of the con- 
spiracy on them, such as the cancellation of 
their franchises and the purpose of General 
Motors in cancelling them, and evidence of 
any resulting damages.* From this it fol- 
lows that the Court of Appeals was in error 
when it held that the judgment was prima 
facie evidence only of a conspiracy by re- 
spondents. 

What issues were decided by the former 
Government litigation is, of course, a ques- 
tion of law as to which the court must in- 
struct the jury. It is the task of the trial 
judge to make clear to the jury the issues 
that were determined against the defendant 
in the prior suit, and to limit to those issues 
the effect of that judgment as evidence in 
the present action. As to the manner in 
which such explanation should be made, no 
mechanical rule can be laid down to control 
the trial judge, who must take into account 
the circumstances of each case. He must be 
free to exercise “a well-established range 
of judicial discretion.” Nardone v, United 
States, 308 U. S. 338, 342 (1939). He is not 
precluded from resorting to such portions of 
the record, including the pleadings and judg- 
ment, in the antecedent case as he may find 
necessary or appropriate to use in presenting 
to the jury a clear picture of the issues de- 
cided there and relevant to the case on trial. 
Cf. Eastman Kodak Co. v. Southern Photo 
Material Co., 295 F. 98, 101 (C. A. 5th Cir., 
1923), affirmed 273 U. S. 359 (1927). A simi- 


lar discretion must be exercised in approving 


® See also McLaren, ‘‘The Doctrine of Res Judi- 
cata as Applied to the Trial of Criminal Cases,”’ 
10 Wash. L. Rev. 198, 200 (1935). 

7In the Ford case it was stated that the ‘‘plain 
effect’? of the instructions in the criminal action 
against General Motors and GMAC was “‘to draw 
a line between such practices as cancellation 
of a dealer’s contract, or refusal to renew it, 
or discrimination in the shipment of automo- 
biles, as a means of influencing dealers to use 
GMAC, all of which fall within the common 
understanding of ‘coercion,’ and other practices 
for which ‘persuasion,’ ‘exposition’ or ‘argu- 
ment’ are fair characterizations. The 
trial judge used the word ‘coercion’ to sum- 
marize practices which, if the jury found them 
to exist, would call for a verdict against General 
Motors. He used the words ‘persuasion,’ ‘expo- 
sition’ and ‘argument’ to describe conduct which, 
in common usage, is not ‘coercion’ and there- 
fore would not support such a verdict. Nothing 
in other portions of the judge’s charge erases 
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or blurs this line of distinction.’’ 335 U. S. 
at 316-319. Relevant portions of the instructions 
are set forth at p. 316, n. 3. 

8 In deciding that under § 5 the criminal judg- 
ment against respondents may be admitted as 
prima facie evidence only of the fact of con- 
spiracy and of the use of coercive methods in 
carrying it out, we do not intend to preclude 
its admission for such other purposes, apart 
from §5, as the general law of evidence may 
permit. Petitioners contend that the judgment 
may be considered by the jury as evidence of 
respondents’ intention in cancelling the Emichs’ 
franchises. Cf. Wigmore, Evidence §§ 302-304 
(3d ed., 1940); American Medical Association v. 
United States, 130 F. 2d 233, 250-252 (C. A. 
D. C. 1942), affirmed 317 U. S. 519°, (1943). 
Whether this contention is correct, and if so, 
whether such evidence would establish prima 
facie an illegat motive are questions beyond the 
scope of our present review. 
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the attachment of a copy of the indictment 
as an exhibit to the complaint. 

In summary the trial judge should (1) ex- 
amine the record of the antecedent case to 
determine the issues decided by the judg- 
ment; (2) in his instructions to the jury 
reconstruct that case in the manner and to 
the extent he deems necessary to acquaint 
the jury fully with the issues determined 
therein; and (3) explain the scope and effect 
of the former judgment on the case at trial. 
The court may, in the interest of clarity, so 
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inform the jury at the time the judgment in 
the prior action is offered in evidence; or he 
may so instruct at a later time if, in his dis- 
cretion, the ends of justice will be served. 


[Case Remanded] 


The case is remanded to the Court of Ap- 
peals with directions to modify its judgment 
to conform with this opinion. It is so ordered. 


Mr. Justice Minton took no part in the 
consideration or decision of this question. 
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Conference, Continental North Atlantic Westbound Freight Conference, A/S J. Ludwig 
Mowinckels Rederi, Black Diamond Steamship Corp., Compagnie Generale Transatlantique, 
Compagnie Maritime Belge, Cunard White Star, Ltd., Dampskibsselskabet af 1912 A/A, 
A/S Dampskibsselskabet Svendborg, N. V. Nederlandsch-Amerikaansche Stoomvaart- 
maatschappij, United States Lines Co., Waterman Steamship Co., Ellerman’s Wilson Line, 
Ltd., and South Atlantic Steamship Line Inc. 


In the United States District Court for the Southern District of New York. Civil 
No. 47-749. Filed March 21, 1951 in substitution of an opinion dated January 25, 1951. 


Sherman Antitrust Act, Shipping Act 


Antitrust Exemptions—Shipping Conference Agreements—Implied Repeal of Antitrust 
Laws.—Arguments and analyses made by parties to a case involving disparity between 
contract and non-contract rates and shipping conferences under the Shipping Act of 1916 
are set forth so far as they involve the application of the antitrust laws in the interpretation 
of the Shipping Act. It is argued by some parties to the action that a failure to read the 
Act as a whole may cause parts of it to be interpreted inconsistently with other provisions, 
and in effect work a repeal of the antitrust laws by implication. 


See the Sherman Act annotations, Vol. 1, § 1220.332, 1610.2331; Federal Laws anno- 
tations, Vol. 1, { 670. 


For the plaintiff: John J. O’Connor (William L. McGovern, of counsel), 


For the defendants: Burlingham, Veeder, Clark & Hupper (Roscoe H. Hupper and 
Burton H. White, of counsel) for North Atlantic Continental Freight Conference et al.; 
Paul D. Page, Jr., and George F. Gailand, Washington, D. C., for Federal Maritime Board; 
Gareth M. Neville and Robert Murray (Malcolm Hoffman, of counsel) for Department of 
Justice; Henry A. Cockrum, for Secretary of Agriculture. 


Before FRrAnk, Circuit Judge, and Ryan and KaurMay, District Judges. 


[In full text except for footnotes and omis- 
sions indicated by asterisks] Suit by Isbrand- 
tsen Co., Inc., against the United States and 
two conferences of steamship carriers and 
their members to enjoin and set aside so 
much of an order of the Federal Maritime 
Board as approves provisions, in conference 
agreements, for contract and noncontract 
rates. The Board and the carriers moved 
to dismiss the complaint. 
m2 fe EY 


[Rate Spread Arbitrary] 


FRANK, C. J.: 1. The plaintiff, the At- 
torney General, and the Secretary of Agri- 
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culture contend that in no circumstances can 
a dual-rate provision (i. e., an exclusive 
patronage, or dual-rate, or contract-noncon- 
tract provision) in a conference agreement be 
valid under 46 U. S. C. § 812, Third. We need 
not, and do not, decide whether or not that con- 
tention is sound. For the purposes of this 
decision, we shall assume that, as the Board 
contends, in some circumstances the Board 
may, pursuant to 46 U. S. C. § 814, approve 
a conference agreement containing such a 
provision, * * * 


2. In effect, the Board’s position is that 
such a provision may be authorized under 
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§ 814 unless the Board finds that it is “un- 
justly discriminatory or unfair as between 
carriers, shippers, exporters, importers, or 
POLS. apo t 


The effect of the Board’s order is to 
approve the dual-rate provisions which per- 
mit unreasonable spreads between the con- 
tract and noncontract rates. We hold such 
dual-rate provisions to be unlawfully dis- 
criminatory between shippers, and we 
therefore set aside the Board’s order. 

* * * 


[The remainder of the principal opinion is 
omitted, as being outside the scope of the 
REPORTS. | 


The motions to dismiss are denied. A 
final injunction will issue. 


APPENDIX BY JUDGE FRANK 


The briefs and oral arguments were de- 
voted principally to contentions concern- 
ing the meaning and applicability of 8 U.S. C. 
§ 812 (3), but the court has reached its deci- 
sion without reference to that subsection. 


I deem it desirable, however, to set forth, 
in this appendix, the arguments, pro and con, 
as to that subsection, which were advanced 
by the parties before this court or which 
occurred to any members of this court, but 
without expressing an opinion as to the cogency 
of those arguments. * * * 


[Combinations to Control Rates] 


1. The Board argues that § 812 (3) must 
be read in the light of the paramount pur- 
pose of §814. The Board maintains that 
§ 814 authorizes carriers to enter into a con- 
ference agreement (a) which obliterates 
competition, in rates among those carriers 
who become parties to the agreement and 
(b) which also contains provisions having 
the effect or tendency of destroying outside 
competition, i. e., competition between (1) 
the conference carriers as a group and (2) 
independent carriers, by forcing the inde- 
pendents either to join the conference or 
(sooner or later) to go out of business. In 
other words, Congress in § 814 authorized 
combinations which can coerce all carriers 
(in any given trade) into accepting non- 
competitive rates. 

In support of this interpretation, there is 
cited the language of § 814 that carriers’ 
agreements may provide for “destroying 
competition,’ and exempting those making 
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such agreements from the antitrust laws. 
lt is then argued that an interpretation of 
§ 812 which would deny a conference the use 
of any devices whatever that destroy rate 
competition by independent carriers would 
nullify the intent of §814. Accordingly, as 
exclusive patronage contracts with shippers 
help to carry out that intent, § 812 (3) must 
be construed as not forbidding a conference 
to use such contracts. 


[Implied Repeal of Antitrust Laws Feared] 


2. The following answers to these argu- 
ments have been urged: 


Repeals by implication of statutes— 
especially of the antitrust laws—are not 
favored. * * * The purpose of § 814 was 
merely to exempt from the antitrust laws 
agreements destroying, or substantially re- 
ducing, competition among those carriers 
who choose to join a conference. The first 
three subdivisions of §812 were intended 
(inter alia) to prohibit the use of all methods 
which would coerce an independent carrier, 
under threat of financial ruin, to become a 
member of a conference, thereby destroying 
rate competition between (1) independents 
and (2) the conference, to the grave injury 
of American shippers. This appears from 
the following: 


Section 812 (1) forbids “deferred rebates”; 
§ 812 (2) forbids “fighting ships” to be used 
“for the purpose of excluding, preventing or 
reducing competition by driving another car- 
rier out of said trade”; § 812 (3) forbids any 
carrier to “retaliate” against any shipper 
either ‘“‘by refusing, or threatening to refuse, 
space accommodations when such are avail- 
able, or resort to other discriminating or 
unfair methods, because such shipper has 
patronized any other carrier...” Since 
the admitted tendency or effect of exclusive- 
patronage contracts is fully as deadly as de- 
ferred rebates or fighting ships in wiping out 
competition between a conference and inde- 
pendents, Congress could not have intended 
to authorize a conference to use such con- 
tracts. The Board’s interpretation of 
§ 812 (3) would poke a wide hole in the dike 
erected by Congress against the creation of 
cartels free of outside competition. That in- 
terpretation would work a repeal, by mere 
implication of the antitrust laws, far be- 
yond the express and limited repeal con- 
tained in § 814. 

ej rekas & 
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[Limited Definitions] 


4, * * * (g) The Attorney General ad- 
vanced the following contention: The exemp- 
tion in §814 from the antitrust laws is 
specifically restricted to an “agreement” by a 
carrier “with another such carrier or other 
person subject to this chapter’; a shipper, 
under § 801, is not'an “other person subject to” 
this Chapter; consequently the exemption does 
not include a contract between a conference 
and a shipper. * * * 


5. It is suggested that an exclusive- 
patronage provision in a conference agree- 
ment will not violate §812 (3) if that 
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provision has a clearly legitimate economic 
purpose and effect other than that of either 
penalizing shippers for patronizing non- 
conference carriers or creating a cartel free 
of competition from such independent car- 
riers. This suggestion has these variants: 
(a) Such a provision is lawful if, and only if, 
the Board, on the basis of substantial evi- 
dence, finds that the “spread” between the 
contract and noncontract rates is reasonable. 
(b) Such a provision is lawful if, and only if, 
in addition to (a), the Board, on the basis 
of substantial evidence, finds that the non- 


contract rates are not unreasonably high. 
ak oe 


[] 62,780] Joseph L. McClellan, as Trustee in Bankruptcy of the Estate of Capital 
Gas Corp., Capital Gas Corp., and John Wight v. Montana-Dakota Utilities Co. 


In the United States District Court for the District of Minnesota, Fourth Division. 


No. 3518 Civil. February 5, 1951. 


Sherman Antitrust Act 


Treble-Damage Suits—Injuries to Which Applicable—Violations of Other Laws Not 
Providing Own Remedies.—Against a plaintiff’s claim that unreasonably high pipe-line 
rates had forced him out of the natural gas business, the defendant argued that the plaintiff 
could not ask treble damages under the Sherman Act for his alleged violation of the 
Natural Gas Act, and cited as authority a case involving unreasonable rates charged by 
a common carrier where the Sherman Act remedy was denied. The requested dismissal 
was refused, however, on the ground that the cited case differed from the instant case 
in that the cited refusal to apply the Sherman Act was due to the fact that the violated 
law itself had its own remedies. When the law concerned did have its own remedies, the 
Sherman Act would have to be justified as an additional remedy, which intent could not 
properly be ascribed to Congress; but this would be no obstacle to the application of 
the Sherman Act to recover damages for violation of a law, such as the Natural Gas Act, 
which does not provide its own remedies. 


See the Sherman Act annotations, Vol. 1, { 1640.201. 


For the plaintiffs: Milo V. Ilson of Guthrie, Darling & Shattuck, Los Angeles, 
California, 


For the defendant: John C. Benson and Armin M. Johnson (Faegre & Benson, of 
counsel), Minneapolis, Minnesota. 


MATTHEW M. Joyce, District Judge: [In 
full text except for omissions indicated by 
asterisks] This matter is before the court 
on defendant’s motion to dismiss a complaint 
secking recovery of damages allegedly re- 
sulting from the defendant’s violations of 
the Leasing Act (30 USCA 185), the Nat- 
ural Gas Act (15 USCA 717), and the 
Sherman Antitrust Act (15 USCA 1 and 2). 


In brief, the complaint claims that de- 
fendant for the purpose of securing a mo- 
nopoly and of restraining trade, violated the 
Leasing Act and the Natural Gas Act in 
that defendant refused to act as a common 


{| 62,780 


carrier of natural gas for a reasonable and 
non-discriminatory rate; that plaintiff cor- 
poration, an owner or lessee of natural gas- 
bearing lands, was thereby prevented from 
distributing and selling natural gas; all 
to plaintiffs’ damage in the amount of 
$13,000,000. Plaintiffs pray that this amount 
be trebled in accordance with 15 USCA, 
Sec. 15. 
* * x 
[Arguments for Dismissal] 


Defendant has moved for dismissal of 
plaintiffs’ complaint upon the grounds that 
(1) the complaint fails to state a cause of 
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action; (2) the damages sought to be re- 
covered are too speculative; * * *(5) plain- 
tiffs as a matter of law have no cause of 
action for recovery of treble damages under the 
Anti-trust laws of the United States; * * *, 

* * x 

In the fifth ground asserted as requiring 
dismissal, defendant contends that plaintiffs 
have no cause of action for treble damages 
under the Anti-trust laws of the United 
States, and cites Keogh v.C.& N.W.R. Co., 
260 U. S. 156, as authority for its contention. 


[Case Distinguishable] 


The Keogh case did involve an action by 
a shipper to recover damages under Section 
7 of the Anti-Trust Act, and the court held 
that the shipper had no such right of action. 
However, as Justice Brandeis pointed out, 
Sections 9 and 16 of the Act to Regulate 
Commerce afforded plaintiff two means for 
recovering damages arising out of the pay- 
ment of unreasonably high rates and con- 
cluded that Congress could not be presumed 
to have intended the Anti-Trust Act to af- 
ford plaintiff an additional remedy. The 
situation in the present case is different. 
First, the Natural Gas Act does not afford 
plaintiff any remedies for the recovery of 
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damages; secondly, plaintiffs do not seek 
to recover damages as measured by the dif- 
ference between what plaintiffs paid and 
what they should have been required to pay. 
Plaintiffs allege that defendant’s restraint 
on trade was so effective that they were 
prevented from doing any shipping or pay- 
ing any rates. I believe, therefore, that the 
situation is materially different in the present 
case, and outside the holding in the Keogh 
case. 


[Limitations on Rulings] 


By nothing said in the foregoing para- 
graphs does the court intend to foreclose 
itself from further consideration of the issues 
raised after plaintiffs have been afforded an 
opportunity to fully present their case. How- 
ever, I do not think the court would be 
justified in dismissing the complaint on the 
showing thus far made. The manifold con- 
siderations involved; the inter-relation be- 
tween allegations in the complaint and 
defensive matter which I expect shall be 
alleged, and the divergent theories adopted 
by the parties in their approach to the alleged 
facts, indicate that justice will best be served 


by denying the present motion. 
ee 


[7 62,781] ©. C. Robinson, et al. v. Eugene Hayes, et al. 


In the Court of Appeals of Tennessee, Middle Section at Nashville. 


2) 195i. 


Filed March 


Appeal from the Chancery Court of Bedford County, Honorable R. E. Lee, Chancellor. 


Affirmed and remanded. 


Tennessee Unfair Sales Act 


Sales Below Cost—Purchase Plans and Clubs—“Lottery” Method Giving Paid-up 
Credit Before Completion of Payments.—A “suit club” based on a game of chance was 
operated on a plan requiring fixed weekly payments by members, up to a total of $50, 
with members being excused from further payment when their names were drawn at 
the weekly drawings. The $50 credit given each member at the end of the plan period 
could be used to pay old debts or buy new clothes. Such credit given when a plan member 
was excused from further payments before he had contributed more than $30, amounted 
to the full purchase price of a $50 suit which was thus obtainable for less than the cost 
of the suit to the merchant, although the average price for the suits which could be bought 
with the credit of the. plan members would be more than $30. For purposes of the law, 
the price paid in by each member before he was entitled to his suit must be considered 
separately from the others, and under such an analysis a number of the suits could be 
said to be sold for less.than cost. Such a method of selling below cost is unlawful under 
the Tennessee law. 

See the State Laws annotations, Vol. 2, { 8808. 

For the plaintiffs: Bayard Tarpley and Edwin T. Nance, of Shelbyville, Tennessee. 


For the defendants: James L. Domar, Jr., and John D. Templeton, of Shelbyville, 


Tennessee. 
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Hickerson, J.: [Jn full text except for 
omissions indicated by asterisks] Complain- 
ants and defendants are retail merchants in 
Shelbyville, Tennessee. To the extent that 
they sell men’s furnishings, they are com- 
petitors. * * * 


[Sold Clothing Through Club Plan] 


There is no controversy about the ma- 
terial facts. Defendants used a suit club, 
or savings club in the operation of their 
business. The rules and regulations under 
which the club was operated were prepared 
by defendants and explained to each mem- 
ber. The club consisted of one hundred 
members. To join the club each member 
had to pay $5.00. To remain in the club 
each member must pay $3.00 a week for 
fifteen weeks, subject to the provisions 
relating to weekly drawings. In this man- 
ner each member who remained in the club, 
in the ordinary manner, would pay to de- 
fendants $50.00 in fifteen weeks. The name 
of each member was put into a capsule, and 
these one hundred capsules were placed into 
a container. Once each week one name was 
drawn from this container, and the member 
whose name was so drawn would not have 
to make any more payments to remain a 
member of the club. Any member could 
withdraw from the club at any time before 
its termination and receive from defendants 
the money he had paid to them as a mem- 
ber of the club. Furthermore, if the club 
failed to function according to plan for any 
reason, the members would have returned 
to them the money which they had paid into 
the club. 


At the end of the fifteen weeks each mem- 
ber was given a credit of $50.00 at defend- 
ants’ store which he might use to pay an old 
account which he owed the store, or to pur- 
chase any article in the store at the regular 
retail price. The member whose name was 
drawn at the first drawing would receive 
merchandise from defendants of a retail 
value of $50.00 for only $5.00; the member 
whose name was drawn at the second draw- 
ing would receive merchandise from de- 
fendants of a retail value of $50.00 for only 
$8.00; the next for $11.00; then $14.00, et 
cetera mntil the fifteen weeks expired. 


[Values Obtained at Low Cost] 


The members in the lower bracket of the 
drawings received merchandise in this man- 
ner which was below cost. Treated as a 
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whole, the merchandise worth $3,000.00 at 
retail was not sold below cost; for, under 
the club plan, the merchandise actually sold 
for $4,640.00; and this sum was considerably 
more than the cost of the merchandise. 
However, complainants make the point that 
the sale of merchandise of the retail value 
of $5,000.00 represented one hundred sales; 
and, if one of these one hundred sales was 
made at a price below cost, defendants 
would be violating the Unfair Sales Act by 
making such sale as a part of the operation 
of the savings club. 


Code Section 6770.8 provides: 


“Unlawful advertising, offers to sell or 
sales.—It is hereby declared that adver- 
tising, offers to sell or sales by retailers 
or wholesalers at less than cost as defined 
in this act, with the intent or effect of 
inducing the purchase of other merchan- 
dise or of unfairly diverting trade from a 
competitor or otherwise injuring a com- 
petitor, impair and prevent fair competi- 
tion, injure public welfare, and are unfair 
competition and contrary to public policy, 
where the result of such advertising, offers 
or sales is to tend to deceive or mislead 
any purchaser or prospective purchaser 
or to substantially lessen competition or 
unreasonably restrain trade or tend to 
create a monopoly in any line of com- 
merce. It is further declared that such 
advertising, offers or sales by any retailer 
or wholesaler with such intent or effect 
or result are in contravention of the policy 
of this act. (1937, ch. 69, sec. 2.)” 
fy eS 


[Purchases to be Treated Separately] 


There is no doubt that the operation of 
this suit club or savings club did unfairly 
divert trade from complainants, substantially 
lessen competition, and unreasonably restrain 
trade. The element of chance or gambling 
in the method used tended to restrain the 
members from going elsewhere to trade. 
They had the chance of getting $50.00 worth 
of merchandise for $5.00, $8,00, $11,00, 
et cetera, according to their luck at the 
drawings. Wherefore, they would not go to 
another store to buy a suit or other mer- 
chandise; for, at the very next drawing, they 
might be the lucky member. Each of the 
one hundred sales must stand as a unit, sale, 
or separate transaction; and, of course, de- 
fendants were selling below cost under this 


rule of construction of their club plan. 
* * x 
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The assignments of error are overruled 
and the decree of the Chancery Court is 


affirmed with all costs. Remand to enforce 


the decree. 


[] 62,782] Federal Trade Commission v. Rhodes Pharmacal Co., Inc., J. Sanford 
Rose and Jerome H. Rose. 


' In the United States District Court for the Northern District of Illinois, Eastern 
Division, No. 51 C 176. February 21, 1951. 


Federal Trade Commission Act 


Injunctions Against False Advertising—Denial When Fact Questions Require Hearing 
—Delay of Commission in Coming to Trial—When a defendant has, under oath, filed a 
denial of all the allegations of a complaint asking for an injunction, and has accompanied 
the denial with sworn affidavits, the court will not issue an injunction pending trial even 
though the allegations of the complaint would justify such an injunction if standing by 
themselves. When affidavits are also filed in support of the complaint, the affidavits of 
both sides are entitled to equal weight before the court, and-if the affidavits are in conflict, 
it cannot be said that either side has carried its argument until the court holds hearings. 
An injunction should not be granted unless the plaintiff has carried the burden of show- 
ing a need for an injunction and an injunction should not be issued therefore when an 
unresolved conflict on questions of fact involving false advertising has not yet been heard 
by the court, unless the injunction would not only serve to prevent irreparable injury 
to the plaintiff, but would also at the same time avoid doing substantial damage to the 
defendant. 


When the defendant has prepared for trial, has so notified the Federal Trade Com- 
mission, and has asked for an early trial, and delay in trial thereafter is due to the Com- 
mission, it cannot be said that the Commission has carried its burden of showing a pressing 
need now for a temporary injunction against the alleged false advertising, where it also 
appears that the litigation will be concluded and the issues determined within a compara- 
tively short period of time. 


See the Federal Trade Commission Act annotations, Vol. 2, 6133.11, 6133.22, 6630.62. 
Motion for preliminary injunction denied in FTC Dkt. 5691. 


For plaintiff: Daniel J. Murphy, Joseph Callaway, Washington, D. C., and Donald 
Mac Donald, Chicago, Ill. 


For defendants: Frank E. & Arthur Gettleman, and James B. Goding, Chicago, Ll. 


(2) that the enjoining thereof pending the 
issuance of a complaint by the Commission 
under section 45 of this title, and until such 
complaint is dismissed by the Commission 
or set aside by the court on review, or the 
order of the Commission to cease and desist 
made thereon has become final within the 
meaning of section 45 of this title, would 
be to the interest of the public, 


the Commission may by any of its attorneys 


Memorandum 


La Buy, District Judge: [Jn full text] 
Plaintiff, Federal Trade Commission, has 
filed its complaint herein and prays for the 
issuance of a preliminary injunction re- 
straining defendants from alleged false ad- 
vertising of a product called Imdrin. Said 
complaint for injunction is made pursuant 
to Section 53 (15 U. S. C. A.) reading as 
follows: 


“(a) Whenever the Commission has rea- 
son to believe— 


(1) that any person, partnership, or cor- 
poration is engaged in, or is about to engage 
in, the dissemination or the causing of the 
dissemination of any advertisement in vio- 
lation of section 52 of this title, and 
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designated by it for such purpose bring suit 
in a district court of the United States... 
to enjoin the dissemination or the causing of 
the dissemination of such advertisement. 
Upon proper showing a temporary injunc- 
tion or restraining order shall be granted 
without bond. * * *” 
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[Material Allegations Denied] 


The allegations of the complaint, sup- 
ported by affidavits, if undenied would justify 
the issuance of the injunction prayed for, 
but the defendants have filed their verified 
answer denying all the material allegations 
of the complaint and submitted counter- 
affidavits in support of their answer. In 
Woodside v. Tonopah & G. R. Co., (C. C. 
Nev., 1911) 184 Fed. 359, 360, the court was 
confronted with the same condition of the 
pleadings and in resolving the problem said 
as follows: 

“The defendants have answered as they 
are required to do under the statute, and 
have fully met and denied all of the equities 
of the complaints. The answers are specific 
and under oath. In equity practice this is 
usually deemed sufficient to dissolve a re- 
straining order and prevent the issuance of 
an injunction pendente lite; that is to say, 
where the equalities of the bill are denied 
fully and explicitly by a sufficient answer 
under oath, the court usually denies an in- 
junction pendente lite, for the reason that such 
an answer is deemed to overcome the equi- 
ties of the bill.” 


It appears, therefore, where the equities 
of the complaint are fully and explicitly met 
by denial under oath, a preliminary injunc- 
tion will not be granted. See also Behre v. 
Anchor Insurance Co. of N. Y., (C. C. A. 2, 
1924) 297 Fed. 986; Decorative Stone Co. v. 
Building Trade Council, (C. A. 2, 1926) 13 
F, (2d) 123; Horsman v. Kaufman, (C. C. A. 
2, 1922) 286 Fed. 372. 


[Contents of Affidavits Entitled to 
Equal Weight] 


In the present case both the plaintiffs 
and defendants have submitted affidavits in 
support of their verified pleadings. Such a 
procedure is permissible and there being no 
opportunity to.see the witnesses, the con- 
tents of all affidavits are entitled to equal 
weight. This principle was adhered to by 
the Court of Appeals in the Third Circuit 
in Warner Bros. Pictures v. Gittone, (C. C. A. 
3, 1940) 110 F. (2d) 292, wherein it said: 

“Furthermore we think that a preliminary 
injunction should not have been granted 
upon evidence largely in the form of aff- 
davits as was done in the case before us. 
The evidence was conflicting and the trial 
judge, in order to enable him to resolve 
these conflicts, should have been afforded 
the opportunity of testing the credibility of 
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the witnesses by having the benefit of their 
cross-examination and, if possible, their 
presence in court. In absence of such op- 
portunity the affidavits of each side were 
entitled to equal weight. * * *” 


[Cases Cited] 


See also General Talking Pictures Corp. v. 
Stanley Co., (D. C. Del., 1930) 42 F. (2d) 
904; United States v. Zukauckas, (D.C. Pa., 
1923) 293 Fed. 756; United States v. Wierton 
Steel Co., (D.C. Del., 1934) 7 Fed. Supp. 
255; Cyc. Fed. Pro., Vol. 13, page 176; 43 
C. J. S. page 907. 


[Debatable Questions Presented] 


The court has read the verified pleadings 
and the affidavits and is of the opinion that 
the verified complaint and answer present 
debatable questions. which are not resolved 
by the supporting affidavits. In such a situ- 
ation, where the pleadings present contro- 
verted questions, and where the affidavits 
are in conflict and equally balanced’ as to 
proofs, a court should not issue a prelimi- 
nary injunction, unless special circumstances 
watrant issuance to preclude irreparable 
injury to the plaintiff and without substan- 
tial damage to the defendant pending a final 
hearing on the merits. Lare v. Harper & 
Bros., (C. C. A. 3, 1898) 86 Fed. 481, 483; 
United States v. Zukauckas, supra. 


[Petitioner's Burden] 


The instant case is controlled by the above 
announced rule, that is, that a preliminary 
injunction should never be granted unless it 
appears clearly that petitioner has sustained 
its burden. To resolve technical controver- 
sial facts solely on pleadings and conflicting 
affidavits does not satisfy the ends of justice, 
and where the plaintiffs contentions in fact 
and in law are seriously disputed, an injunc- 
tion will not issue. Lare v. Harper & Bros., 
supra; United States v. Zukauckas, supra; 
General Talking Pictures Corp. v. Stanley, 
supra; Popular Mechanics v. Fawcett Publica- 
tions, (D.C. Del., 1923) 1 Fed. Supp. 292; 
Decorative Stone v. Building Trade Council, 
supra. 

[Delayed Hearings] 


The court arrives as the question of 
whether there exist special circumstances 
in the instant case to warrant issuance of the 
injunction in order to prevent irreparable in- 
jury. The Commission filed its complaint in 
this court on January 30, 1951 in connection 
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with Commission proceedings which had 
commenced on August 17, 1949. Attorney 
for the defendants has filed an affidavit 
alleging that following the filing of defend- 
ant’s answer on September 8, 1949, numer- 
ous Conversations were had’ with the attorney 
for the Commission wherein defendant re- 
quested an early trial, but that despite these 
requests there was no hearing until Septem- 
ber 27, 1950. The afhant further avers that 
defendants were ready to proceed to trial 
at all times and so notified the Commission 
and the delay was due solely to the Com- 
mission. In support of these allegations are 
attached copies of correspondence had with 
the Commission. Hearings were finally 
commenced on September 27, 1950. The 
Commission has concluded its case and the 
court is advised that in a matter of six 
weeks, the case will be concluded. It ap- 
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pears, therefore, that if diligently prose- 
cuted, there will be an early determination 
of the merits. 


[Motion for Preliminary Injunction Denied] 


The court is of the opinion that there are 
serious debatable questions presented and 
the court should not determine these ques- 
tions of fact upon the verified pleadings and 
ex parte affidavits. Since the plaintiff has 
failed to maintain its burden, the court will 
decline to issue an injunction. Therefore, 
the motion for preliminary injunction is 
denied and the suit is dismissed. This 
memorandum shall constitute the findings of 
fact and conclusions of law of the court. 


[Order Entered] 


An order in accord with the above has 
this day been entered. 


[| 62,783] Opinion of the Attorney General of Minnesota. 
Addressed to Mr. John F. Bonner, Minneapolis City Attorney, by J. A. A. Burnquist, 


Attorney General, Lowell J. Grady, Assistant Attorney General. 


February 21, 1951. 


Minnesota Unfair Trade Practices Act 


Free Gifts and Prizes as Unfair Practices—Game of Chance Giving Merchandise With- 
out Cost—Injury to Competitors as Intent or Effect of Use.—A game of chance, which can 
be played without cost by patrons of taverns and other establishments, and which gives 
prizes to winners, is not likely to be held a lottery or an unlawful gift enterprise by the 
courts of Minnesota. Whether the use of such a game of chance in a business establish- 
ment is an unfair method of competition under the section of the law prohibiting gifts 
and sales below cost depends upon whether the game is used for the purpose, or has 


the effect, of injuring competitors of the establishment. 
See the State Laws annotations, Vol. 2, J 8428.30. 


In your letter of February 19th addressed 
to the Attorney General you state these 


Facts: 


“«Spin-O’ is a game played in taverns 
and other places of business. Anyone in 
the place at the time the game is played 
is eligible to play without paying any- 
thing for that privilege, or without pur- 
chasing anything. The operator of the 
place furnishes the cards to the players, 
without any obligation on their part, and 
the numbers are on a wheel, which is op- 
erated either by hand’ or by a small elec- 
tric motor. 

“Prizes are cash or merchandise, ex- 
cluding beer or liquor, and the first player 
that has five numbers called across, down 
or diagonally is the winner. The numbers 
on the player’s card must correspond with 
the numbers that have been called from 
the wheel. 
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“Attached are drawings of the cards 
and the wheel, except that no numbers 
are shown on this drawing. The numbers 
are determined by the place where the 
arrow on the wheel stops after spinning. 

“The operator of the business pur- 
chases the cards and leases the wheel 
from the distributors of the game.” 


You ask this 


QUESTION : 
“Is the game of ‘Spin-O’ a violation of 
any state law?” 
OPINION 
The decision by the Supreme Court of 
Minnesota in Albert Lea Amusement Cor- 
poration v. Hanson (June 23, 1950), 43 
N. W. 2d 249, is authority for my opinion 
that that Court would hold the scheme or plan 
here involved, if operated within the con- 
fines of your factual statement, not to be a 
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lottery within the meaning of M. S. 1949, 
§ 614.01. 

If operated within the facts stated, the 
scheme or plan does not constitute an un- 
lawful gift enterprise within the meaning of 
M. S. 1949, § 623.25, because the promoter 
of the scheme does not advertise, or induce 
or attempt to induce the public to believe, 
that he will give gifts, premiums, or prizes 
to persons purchasing his merchandise. See 
opinion of the Attorney General dated July 
19, 1950 (file 510b-5), copy of which is en- 
closed. 

Whether the operation of the scheme or 
plan here involved might constitute a viola- 
tion of M. S. 1949, § 325.04, relating to 
unfair competition, is a question of fact, 
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upon which we cannot pass. The statute 
cited makes it unlawful for any retailer to 
give, offer to give, or advertise the intent to 
give away any commodity, article, goods, 
wares, or merchandise for the purpose or 
with the effect of injuring competitors and 
destroying competition. This statute would 
be violated if the operator of the scheme or 
plan here involved gave away or offered 
or advertised the intent to give away the 
prizes involved for the purpose of or with 
the effect of injuring competitiors and de- 
stroying competition. See opinions of the 
Attorney General (both file 510b-9) dated 
October 20, 1947, and August 14, 1950, 
copies of which are herewith enclosed. 


[| 62,784] William Volk and Sidney Volk, co-partners doing business as the Nile 


Theatre v. Loew’s, Inc. 


In the United States District Court for the District of Minnesota, Fourth Division, 


No. 3385 Civil. September 26, 1950. 


Sherman Antitrust Act 


Temporary Injunctions—Unresolved Questions of Fact—Competitive Status of Motion 
Picture Theatres in City and Adjacent Suburb.—It is not proper to find a violation of the 
antitrust laws in a difference of clearance periods for two theatres, upon a motion for a 
temporary injunction prohibiting the difference, when the competitive relationship between 
the theatre locations is novel enough to require further study. Although the proximity 
of one theatre to another may ordinarily be an important factor in determining whether 
there is discrimination against one so far as clearance periods are concerned, so that their 
being separated by a city boundary would not be important, still where there is such a 
difference in the situation of the theatres, the court should refuse the requested injunction 
when it appears that the film distributor’s policy of granting clearance periods of different 
lengths for theatres inside and outside the city limits has been carried out for some time 
and is worth further study. An application for temporary injunction is not the proper 
place for such a factual inquiry. 


See the Sherman Act annotations, Vol. 1, J 1650.275. 
For the plaintiffs: Benedict Deinard, Minneapolis, Minnesota. 
For the defendant: David Shearer, Minneapolis, Minnesota. 
Gunnar H. Norppye, Chief Tudge: [In full 
text except for omissions indicated by aster- 
isks] The above cause came before the Court 


on an application of plaintiffs for a tem- 
porary injunction, * * * 


other theatres, namely, the Edina Theatre, 
situated in the Village of Edina, and the St. 
Louis Park Theatre, situated in the City of 
St. Louis Parke=* * * 


[Difference in Clearance Periods] 


The Edina and St. Louis Park theatres 
are accorded a thirty-five day availability for 
motion pictures distributed by the defendant 
in Minneapolis and environs after the so- 
called first run of such picture ends, and 
seven days after the so-called second run 
commences. Plaintiffs, however, are limited 


Plaintiffs are the operators of a theatre 
in Minneapolis known as the Nile. Defend- 
ant is one of the major motion picture dis- 
tributors. This action is based upon an 
alleged violation of the Anti-trust Laws. 
The gist of the action is that plaintiffs con- 
tend that they are unable to compete on a 
fair and non-discriminatory basis with two 
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by the defendant in the pictures which the 
latter licenses to the Nile on a forty-two day 
availability after the first run ends, and 
fourteen days after the second run com- 
mences. It is the position of the plaintiffs 
on this motion that the Nile, Edina and St. 
Louis Park theatres are in the same relation 
to the first and second run theatres in Minne- 
apolis; that their admission prices, character, 
location, patronage and policy of operation 
are substantially the same; that they are, 
however, not in substantial competition with 
each other, though they are in general com- 
petition. * * * 

On this motion defendant counters with 
a showing to the effect that the present 
availability of pictures to the Nile as a third- 
tun theatre in Minneapolis has been in exist- 
ence for some two years; that the Nile was 
offered a second-run availability but it did 
not accept the offer; that the defendant does 
not issue to any theatre in Minneapolis a 
thirty-five day availability of its pictures 
after the completion of the first run, or a 
fourteen day availability after the second 
run commences. * * * 


[Wrong Time To Decide Question] 


Plaintiffs earnestly urge that defendant 
will be unable to sustain any reasonable 
grounds for distinction in the licensing of 
pictures to the Nile on a forty-two day avail- 
ability after the first run is completed as 
compared to a thirty-five day availability to 
the Edina and St. Louis Park theatres, and 
asserts that, while the Edina Theatre is 
5.9 miles from the Nile and the St. Louis 
Park Theatre is about 6 miles away, no dis- 
tinction can be sustained merely because 
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these suburban theatres are situated outside 
the corporate limits of the City of Minne- 
apolis. But that question should not be 
determined on affidavits on a hearing for a 
mandatory temporary injunction. Whether 
the theatres are in substantial or general 
competition with the Nile may embrace a 
consideration of many factors and circum- 
stances peculiar to the motion picture in- 
dustry in this area. * * * 


The issues here are novel and peculiar 
to the motion picture theatre industry. 
Questions of motion picture distribution and 
policies which have existed for some two 
years should not be disrupted by a manda- 
tory temporary injunction in absence of a 
full and complete showing. To conclude 
that defendant’s arrangement with the Edina 
and St. Louis Park theatres constitutes a 
violation of the Anti-trust Laws, and to 
alter, rather than retain, the status quo would 
seem to be, on this showing, at least, an 
unwarranted exercise of the Court’s equit- 
able powers. True, it is not denied that 
other distributors since January 1, 1950, have 
granted to the Nile the so-called thirty-five 
day availability, but the establishment of 
their distribution policies in view of their 
own particular situation and the theatres to 
which their licenses are granted, may not be 
any persuasive evidence that the defendant 
is violating the Anti-trust Laws by reason 
of the distribution policies to which it 
adheres. 


After due consideration, I am constrained 
to find that, in view of the premises, the 
motion for a temporary injunction should 
be denied. * * * 


[] 62,785] C.F. Williams, Jr. v. Hughes Tool Co. 


In the United States Court of Appeals for the Tenth Circuit. 


1950. 


No. 3915. December 2, 


Appeal from the United States District Court for the Western District of Oklahoma. 


Modified and affirmed. 


Sherman Antitrust Act, Clayton Antitrust Act 


Patents—Termination of Machinery Leases—Protection of Good Will Against Inexpert 
Repair of Patented Device——The placing of a time limit upon the lease of a patented 
well-drilling bit, by requiring that after the teeth of the bit have been worn off the bit 
shall be returned to the lessor-patentee, does not constitute an unlawful extension of a 
patent monopoly. Such an arrangement, preventing the replacing of teeth by persons 
who might be qualified to do so, still does not constitute anything in the nature of a 
tie-in, since there is no requirement, traceable to the lease-termination provision, that 
unpatented or other patented articles be taken as a condition for obtaining a lease of the 
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drill bit. The requirement that bits be returned to the patentee after they are worn out is 


a proper effort, within the patent monopoly, to protect the prestige and quality of the 
patentee’s article from the dangers to good will which might come from inexpert repair 
by other persons, and is a valid device for the study of lessee needs and the general 


improvement of the line of bits. 


See the Sherman Act annotations, Vol. 1, { 1270.101, 1270.401; Clayton Act annotations, 


Vol. 1, 2023.48. 


For the appellant: Robert F. Davis and Charles M. McKnight. 
For the appellee: George I. Haight (Edward A. Haight, Robert F. Campbell, Ray L. 


Smith, Lynn Adams on the brief). 


Before Puirties, Chief Judge, and Bratron, HuxmMan, MurrAu and Pickett, Circuit 


Judges. 


Puituires, Chief Judge: [Portions of major- 
ity opinion treating of validity and imfringe- 
ment of patent, and dissenting opinion of 
Huxman, J., are omitted] 


Williams, by his process of retipping, under- 
takes to restore the worn-out teeth as nearly 
as possible to their original form, size, and 
position. He thus reconstructs and replaces 
that element of each patent wherein lies the 
novel features of the combination. We hold 
that so doing is not permissible repair, but 
reconstruction, constituting infringement. This 
conclusion finds support in Hughes Tool Co. 
v. Owen, 5 Cir., 123 F. 2d 950, in Southwest- 
ern Tool Co. v. Hughes Tool Co., 10 Cir. 98 
F. 2d 42, 45, American Cotton Tie Co., v. 
Simmons, 106 U. S. 89, and Hughes Tool Co. 
v. United Machine Company, D.C. N.D., Tex. 
35 F. Supp. 879. 


We may concede, without so deciding, 
that retipping or replacement on a cutter 
of a defective or inefficient tooth, or a tooth 
destroyed by accident, would constitute per- 
missible repair, rather than reconstruction. 
But that is not the case. Here, Williams 
takes the bits, the life of the original teeth 
of which has ended through use and wear, 
and restores all of such teeth to their origi- 
nal size, shape, and position. 

The patent law confers on the patentee a 
limited monopoly. It operates to create and 
grant to the patentee an exclusive right to 
make, use and vend the particular device 
described and claimed in the patent. The 
extent of the right is limited by the defini- 
tion of the invention and its boundaries are 
marked by the specifications and claims of 
the patent.° 


5 Hthyl Gasoline Corporation v. United States, 
309 U. S. 436, 456; Morton Salt Co. v. Suppiger 
Co., 314 U. S. 488, 491; Motion Picture Patents 
Co, v. Universal Film Mfg. Co., 243 U. S. 502, 
509, 510. 
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[Permissible Restrictions] 


In licensing the use of his patented device, 
the patentee may impose restrictions on the 
use thereof by the licensee, either as to time 
or space, or any other restriction upon the 
exercise of the granted privilege, save only, 
that he may not attach a condition to his 
license that will enlarge the monopoly 
granted him by his patent, and thus acquire 
a monopoly which the statutes and the 
patent did not give him.® 

Had the lease agreements, instead of pro- 
viding for their termination when the useful 
life of the original cutter teeth and/or bear- 
ing ended, provided they should terminate 
on specific dates, the use or repair of a bit 
leased under such an agreement after the 
expiration date stated therein would have 
constituted infringement. 


The lease agreements provided that the 
right of the lessee to use the bits should 
terminate upon the occurrence of a future 
event, namely, the end of the useful life of 
the original teeth, an event which would 
occur in normal course as the result of the 
use of the bits. That provision imposed 
nothing more than a restriction as to time. 
When such event occurred the right of the 
lessee to use the bit ceased and with it his 
right to repair the bit, and the repair of the 
bit thereafter constituted an infringement. 

It is urged, however, that Hughes, by 
incorporating in each lease the provision that 
the lease shall terminate and the lessee-user 
shall return the bit, when either the original 
bearing or teeth have served their useful 
life, misuses its patent monopoly contrary 
to public policy, destroys the utility of the 


° Hthyl Gasoline Corporation v. United States, 
309 U. S. 436, 456; American Lecithin Co. v. 
Warfield Co., 7 Cir., 105 F. 2d 207, 212. 
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bits before they are completely worn out, 
and imposes forbidden restraints upon the 
right of retippers who carry on their busi- 
ness in competition with Hughes in its leas- 
ing of new bits. 


[Protection of Reputation] 


The reasons which motivated Hughes in 
leasing, rather than selling its bits, and in 
requiring the return thereof for inspection, 
testing and research are obviously to enable 
Hughes to improve the quality of its bits, 
to provide the proper bit for drilling in par- 
ticular formations or in a particular area, 
to provide valuable information to drillers 
who use the Hughes bits, to maintain the 
high standard of its products and protect 
their reputation. Failures of retipped bits 
would tend to injure the reputation of 
Hughes’ bits. The lease agreement and the 
practice of recovering used bits, as stated by 
the Fifth Circuit in Robertson Rock Bit Co. 
uv. Hughes Tool Co., supra, is practical, reason- 
able and fair. 


[No “Tie-In’’| 


The challenged lease provision does not 
bring the instant case within the “Tie-in” 
cases. In Automatic Radio Manufacturing 
Company v. Hazeltine Research, 339 U. S. 827, 
the Supreme Court classified the ‘‘Tie-in” 
cases aS cases involving schemes “requiring 
the purchase of unpatented goods for use 
with patented apparatus or processes, pro- 
hibiting production or sale of competing 
goods, and conditioning the granting of a li- 
cense under one patent upon the acceptance 
of another and different license.” In that 
case the court also said, “That which is 
condemned as against public policy by the 
‘Tie-in’ cases is the extension of the monopoly 
of the patent to create another monopoly or 
restraint of competition—a restraint not 
countenanced by the patent grant.” Here, 
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the provision imposes a restriction on the 
use in point of time and a duty to surrender 
the bit when the right to use has ended. 
Beyond that it imposes no requirement, no 
prohibition and no condition on the lessee. 
It is not, in our judgment, within the principle 
of the “Tie-in” cases. 


[Prohibited Provisions] 


A patentee, in granting a license, may not 
require a licensee to purchase unpatented 
goods for use with the patented apparatus,’ 
prohibit the use by the licensee of goods of 
a competitor,® condition the granting of the 
license upon the acceptance of another and 
different license,® control the resale prices 
of patented articles after he has sold them,” 
use his patent to protect an unpatented ele- 
ment from competition,” or otherwise en- 
large the monopoly granted by the patent.” 
But here, as we have indicated, Hughes, by 
the lease agreements, merely imposes a limi- 
tation as to the time the bits may be used, 
a limitation clearly within the range of its 
patent monopoly, and it does so, not for 
ulterior purposes, but to carry out a practical, 
reasonable and fair business practice that 
will enable it to better serve its lessee, main- 
tain a high standard of quality in its prod- 
ucts and protect its business reputation. 

We conclude that Hughes is not guilty 
of a misuse of its patents and has not violated 
the Clayton Act, or unlawfully interfered 
with the business of Williams. 

The Fletcher patent expired May 3, 1949, 
after the judgment below was entered. 


[Judgment Affirmed] 


The case is remanded, with instructions to 
terminate the injunction in so far as it en- 
joins further infringement of the Fletcher 
patent. In all other respects the judgment 
is AFFIRMED. 


1 Morton Salt Co. v. Suppiger Co., 314 U. S. 
488, 491; International Salt Co. v. U. 8., 332 
U. S. 392, 394-396. 

8 United Shoe Machinery Corp. v. United 
States, 258 U. S. 451, 456, 457, 458, 463, 464. 

2 United States v. Paramount Pictures, 334 
DaSwisol 156.4 5% 
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1 United States v. Univis Lens Co., 316 U. S. 
241, 250; Ethyl Gasoline Corp. v. United States, 
306 U. S. 436, 456, 457. 

11 Mercoid Corporation v. Minneapolis-Honey- 
well Regulator Co., 320 U. S. 680; Mercoid Cor- 
poration v. Midcontinent Inv. Co., 320 U. S. 
661, 665. 

2 United States v. Masonite Corp., 316 U. S. 
265, 277. 
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[]] 62,786] Steelco Stainless Steel, Inc. and Clyde C. Carr v. Federal Trade Com- 
mission. 

In the United States Court of Appeals for the Seventh Circuit. No. 10178. October 
Term, 1950, January Session, 1951. Heard February 15, 1951. Decided March 6, 1951. 


Federal Trade Commission Act 


False Advertising—Disparagement of Competitor’s Products—Sufficiency of Evidence. 
—A Federal Trade Commission order prohibiting misrepresentation of stainless steel 
cooking utensils and unfair disparagement of competing products is affirmed. Twenty-four 
housewives testified that petitioners, through salesmen, in the course of their demonstration 
and selling talks, made false and disparaging statements and representations of cooking 
utensils scold by their competitors, to the effect that the consumption of food prepared or 
kept in aluminum utensils, if eaten, would cause cancer, stomach trouble or anemia; that 
the preparation of food in such utensils would cause formation of poisons; that minerals 
and vitamins essential to health were lost by cooking therein; etc. Such testimony is 
sufficient to support the Commission’s finding that such false and disparaging statements 
induced the public to purchase large quantities of petitioners’ products, and resulted in the 
diversion of trade to petitioners from their competitors. 


See the Federal Trade Commission Act annotations, Vol. 2,  6125.378, 6425, 6601.75, 
6620.131, 6640.10. 


False Advertising—Conflicting Opinion Testimony—Weight of Testimony.—Utiliza- 
tion of conflicting opinion testimony as a basis for a Commission finding as to use of 
deceptive representations by a manufacturer of stainless steel cooking utensils to disparage a 
competitor’s products, is not improper. Proper opinion testimony cannot be rejected merely 
because it is in conflict with other testimony of the same character. The weight to be 
attached to such testimony is for the trier of the facts to determine. 


See the Federal Trade Commission Act annotations, Vol. 2, | 6125.234. 
For petitioners: John A Nash, Arthur H. Schwab, Earl N. Friesenecker, Chicago, III. 


For respondent: W. T. Kelley, James W. Cassedy, John W. Carter, Jr., Washington, 
iD). G 


Affirming Federal Trade Commission cease and desist order in Dkt. 5530. 
Before Major, Chief Judge, Durry and FINNEGAN, Circuit Judges. 


Major, Chief Judge: [Jn full text] This purpose could be served in so doing. And 
is a petition by Steelco Stainless Steel, Inc. particularly is this so in light of the dis- 
and Clyde C. Carr, individually and as an closure that petitioners by their answer to 
officer of the corporation, to review and set the complaint and by stipulation entered 
aside a cease and desist order issued by the into at the trial have conceded a major por- 
Federal Trade Commission (respondent) on tion of the allegations of the complaint. It 
March 15, 1950. The complaint issued follows that findings made in accordance 
March 9, 1948, charging petitioners with un- therewith and those portions of the order 
fair methods of competition and unfair and predicated upon such findings are not open 
deceptive acts and practices in commerce in to attack. 
violation of the Federal Trade Commission : 

Wet 15 U5S: OC) A Secm4se Petitioners [Petitioners’ Objections to Findings] 

were engaged in the sale and distribution of More than that, while petitioners in their 
stainless steel cooking utensils in interstate brief and argument in this court make the 
commerce in competition with others selling general charge that the findings are not sup- 
various types of cooking utensils. The com- ported by substantial evidence, they fail to 
plaint as well as the findings are voluminous point out the particular findings under at- 
and supply material for an opinion almost tack, many of which, as already noted, rest 
without end, if we were looking for an ex- upon conceded facts. It has been held that 
cuse to indulge in such time-consuming ac- findings are presumed to be supported by 
tivity, but in the view which we take, no useful _ substantial evidence, Federal Trade Commis- 
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sion v. A. McLean & Son, 84 F. 2d 910, 911, 
certiorari denied 299 U. S. 590, and that a 
court is not required to search the record 
for undesignated errors claimed in an omni- 
bus attack upon the findings, North Whittier 
Heights Citrus Assn. v. National Labor Rela- 
tions Board, 109 F. 2d 76, 83, certiora ’ de- 
nied 310 U. S. 632. 


Notwithstanding what we have said, it is 
discernible from petitioners’ brief that their 
attack upon the substantiality of the findings 
may be categorized as follows: (1) that 
petitioners’ salesmen made disparaging state- 
ments relative to competitive products, 
which petitioners in their brief state is the 
most important and material issue; (2) that 
petitioner Clyde C. Carr was improperly in- 
cluded in the order in his individual ca- 
pacity; (3) that the order is based upon 
conflicting opinion testimony, and (4) that 
the findings and order are based upon un- 
justified inferences and unwarranted inter- 
pretation of the meaning of representations 
made and immaterial representations which 
it is asserted were no more than so-called 
“puffing” statements. 


[Nature of Representations] 


With the issues thus narrowed, we return 
to a brief statement of the factual situation 
pertinent thereto. he complaint alleged 
that petitioners caused their products, stain- 
less steel cooking utensils, to be sold and 
offered for sale through sales agents who 
conducted, under petitioners’ direction, 
demonstrations in the use of the products, 
exhibiting charts and distributing pamphlets 
and various other printed matter accom- 
panied by sales talks taken from _ sales 
manuals supplied by petitioners, and that by 
this method, manner and means petitioners 
disseminated false, misleading and deceptive 
statements and representations as to the 
characteristics and nature of the products 
and the effectiveness and result upon health 
to be obtained from the use thereof in the 
cooking and preparation of food; and, as to 
the vital need of various named organs and 
tissues of the human body for certain desig- 
nated materials and vitamins, and the effect 
thereof on the structure and function of such 
organs and tissues. The complaint goes into 
much detail describing the false and mis- 
leading representations thus made and sets 
forth various pamphlets and circulars issued 
by the petitioners. Because of their length 
we shall not attempt to set forth these ex- 
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hibits in detail. It is sufficient to note that 
they list many and perhaps all of the min- 
erals essential to the functions and structure 
of the various organs and tissues of the 
human body, together with the effect which 
they are designed to have thereon. Typical 
of the representations thus made is that sul- 
phur purifies and tones the human system 
and intensifies feeling and emotions; that 
phosphorus nourishes the brain cells, builds 
power of thought and stimulates the growth 
of the hair; that calcium gives vitality, en- 
durance, heals wounds and counteracts acid; 
that magnesium relaxes the nerves, re- 
freshes the human system, prevents and re- 
lieves constipation; that potassium is a liver 
activator, makes tissues elastic, muscles 
supple, creates grace, beauty and a good 
disposition. Contained in one of said ex- 
hibits is a representation that Vitamin A 
affords resistance to disease and is effective 
in preventing and relieving anemia, pellagra 
and gallstones; that Vitamin B prevents 
and relieves nervous disease and paralysis; 
that Vitamin C imparts strength and endur- 
ance and prevents and relieves muscular dis- 
ease and loss of weight, and so on. In 
another exhibit is a picturization of the 
human body in connection with which there 
appear statements associating various tis- 
sues and organs with certain specified min- 
erals and vitamins. That such representa- 
tions were false is not disputed, but it is 
claimed they were not deceptive. 


[Disparagement of Competitors’ Products] 


The complaint alleged that for the pur- 
pose of inducing the purchase of their prod- 
ucts petitioners made false and disparaging 
statements and representations of cooking 
utensils sold by their competitors, such rep- 
resentations and statements being to the 
effect that consumption of food prepared or 
kept in aluminum utensils, if eaten, would 
cause cancer, stomach trouble, anemia, blood 
poisoning and various other ailments, af- 
flictions and diseases detrimental to the 
health of the user, that the preparation of 
food in such utensils would cause formation 
of poisons, and that by reason of such false 
and disparaging statements the public was 
induced to purchase large quantities of pe- 
titioners’ products and, as a result, trade had 
been unlawfully diverted to petitioners from 
their competitors. 

On the issue of the disparagement of com- 
petitive products, the Commission found, 
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“ * * * over a substantial number of years, 
over a representative area, and in a sub- 
stantial number of instances a number of 
respondents’ salesmen, in the course of their 
demonstration and selling talks, represented 
to prospective purchasers that cooking food 
in aluminum ware would cause, in the con- 
sumer of the food, cancer, ulcers, bad health, 
decayed teeth, indigestion, and poisoning, 
bacterial and metallic; that minerals and vita- 
mins essential to health were lost by cooking 
therein; that their use was bad for children 
and pregnant women; that aluminum ware 
retained an odor and destroyed the color of 
food,” and that “The effect of these repre- 
sentations was to frighten some of those to 
whom they were made into discarding their 
currently used cooking utensils and buying 
respondents’ products and persuading others 
to do likewise.” It was found that these 
representations were false and-deceptive in 
that cooking in aluminum utensils did not 
have the effect, produce the results or cause 
the diseases ascribed to them. And the 
Commission found, “As a result of the dis- 
paragement of competitors’ products, trade 
has been unfairly diverted to the respond- 
ents from their competitors, whereby sub- 
stantial injury has been, and is being done, 
by respondents to their competitors in com- 
merce among the States of the United States 
and the District of Columbia.” 


[Testimony as to Disparagement] 


Petitioners attack this finding relative to 
disparagement mainly upon two grounds: 
(1) that the testimony is so lacking in pro- 
bative value as not to constitute substantial 
evidence, and (2) in any event, petitioners’ 
salesmen were acting in the capacity of 
independent contractors rather than agents, 
and that petitioners are not responsible for 
their statements. The Commission offered 
some twenty-four housewives as witnesses 
on this disparagement issue, and in varying 
degree their testimony amply supports the 
finding. It is true, as argued by petitioners 
and as pointed out by the Trial Examiner, 
that little, if any, weight should be attached 
to the testimony of some such witnesses for 
various reasons. However, determination of 
the credibility and weight to be attached to 
‘heir testimony has been lodged with the 
Commission as the trier of the facts. More 
than that, their testimony is quite convinc- 
ing that petitioners’ salesmen made the rep- 
resentations found by the Commission. We 
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are not impressed with the contention that 
the testimony of such witnesses is not sub- 
stantial merely because it relates to a com- 
paratively few of petitioners’ salesmen. 
Especially is this so when such testimony is 
evaluated in connection with the false, mis- 
leading and deceptive pamphlets and liter- 
ature which admittedly were prepared and 
placed in the hands of the salesmen by peti- 
tioners. It may be true that there is nothing 
in such pamphlets or literature directly sug- 
gestive of disparagement of competitive 
products, but it certainly was suggestive in 
that petitioners’ salesmen were authorized 
to sell petitioners’ products on other than 
a truthful and honest basis. It.is hardly con- 
ceivable that such pamphlets and literature 
could have been supplied for any other pur- 
pose, and it is a weak argument on the part 
of petitioners that its salesmen went further 
in their unfair and deceptive tactics than 
was suggested by petitioners themselves. 
And it is of little benefit to petitioners that 
they instructed their salesmen to sell their 
products on the merits without disparage- 
ment of competitive products. 


[Position of Salesmen] 


The Commission found, “In the sale of 
their products, respondents enter into con- 
tracts, called franchises, with salesmen, des- 
ignated as dealers, and furnish the latter 
with sales manuals, instruction books, ad- 
vertising matter, pamphlets, leaflets, charts, 
circulars, order books, chattel mortgages 
for deferred payment sales, and sample out- 
fits of respondents’ products. Such agents 
have authority to receive the sales price of 
respondents’ products, to receive deposits 
on deferred payment sales, to evaluate and 
allow trade-in allowances on used cooking 
utensils and to conduct demonstrations of 
cooking with respondents’ utensils in the 
homes of prospects, giving lectures and sales 
talks in the course thereof. Such salesmen, 
in most instances, devote their full time to 
respondents and do not sell other merchan- 
dise. These salesmen do not purchase re- 
spondents’ products for resale to the con- 
sumer but sell them on behalf of respond- 
ents. Such salesmen are agents or employees 
of respondents and are not independent con- 
tractors or independent dealers. Respondents 
are fully responsible for such salesmen’s acts 
and statements made in connection with the 
sale or offering for sale of their products 
and germane thereto.” 
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No direct attack is made upon this find- 
ing, but nonetheless cases are cited in sup- 
port of the theory that the salesmen were 
independent contractors or, at any rate, 
sustain a relationship with petitioners by 
which the latter are not responsible for their 
activities. The authorities cited are of no 
aid to petitioners’ contention. We think it is 
hardly open to question but that the sales- 
men were acting in the capacity of em- 
ployees and agents of petitioners and that 
petitioners are bound by and responsible for 
their activities. 

The Commission found, “Respondent Clyde 
C. Carr is president of, and the majority 
stockholder in, the corporate respondent, 
and has been such since he organized the 
corporation. The only other officers and 
stockholders are his son-in-law and daughter, 
who, together with him, constitute the board 
of directors. By virtue of stock ownership, 
officership, and active direction, the poli- 
cies, activities, and practices of the corpo- 
rate respondent are his.” 


[Personal Liability of Corporate O fficer] 


Notwithstanding this undisputed finding, 
it is argued that petitioner Carr in his indi- 
vidual capacity should not be included in the 
order under attack. The record unmistakably 
discloses that the management, direction 
and activities of the corporation were those 
of Carr. A corporation can act or speak 
only through its authorized officers and 
agents. In the instant case it was Carr 
alone, and it is not discernible either how 
or why his activities as a person should be 
separated or distinguished from those of the 
corporation. In our view, he as an indi- 
vidual occupies precisely the same position 
as does the corporation. To think contrary 
means that an individual as the sole man- 
ager of and responsible for the activities of 
a corporation can escape liability on the 
flimsy pretext that he was merely acting 
on behalf of the corporation and not as an 
individual. We think he is a proper party 
to the cease and desist order and approve 
the Commission’s action in this respect. Cf. 
Federal Trade Commission v. Standard Edu- 
cation Society et al., 302 U. S. 112, 120; 
Sebrone Co. et al. v. Federal Trade Commis- 
sion, 135 F. 2d 676, 678. 
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[Sufficiency of Testimony] 


Petitioners contend that conflicting opinion 
testimony is insufficient to support adverse 
findings against them. We know of no rule 
which requires the rejection of proper opin- 
ion testimony merely because it is in conflict 
with other testimony of the same character. 
The weight to be attached to such testi- 
mony, the same as any other kind of testi- 
mony, is for the trier of the facts and we 
know of no reason against its utilization as 
the basis for a finding. More than that, pe- 
titioners fail to specify which of the findings 
they would have us reject because based 
upon such testimony. Likewise without merit 
is the argument that the Commission indulged 
in unjustified inferences and unwarranted 
interpretations which it has ascribed to pe- 
titioners’ activities, particularly the state- 
ments contained in the pamphlets and 
literature which were applied to their sales- 
men. In fact, we think that the inferences 
thus drawn were not only reasonable but 
inescapable. Neither are we impressed with 
the suggestion that representations relied 
upon can be excused on the basis that they 
are only “puffing”, as that expression is some- 
times used. It seems plain that the repre- 
sentations were made in order to induce the 
purchase of petitioners’ products, and those 
contained in printed matter as well as the 
false statements by the salesmen were made 
with that end in view. Statements made for 
the purpose of deceiving prospective pur- 
chasers and particularly those designed to 
consummate the sale of products by fright 
cannot properly be characterized as mere 
“puffing”. 


[Questions Devoid of Merit] 


An examination of the record is convinec- 
ing that other questions raised by petitioners 
are without merit and need not be discussed. 
No reason is discernible why the order com- 
plained of should not be enforced. 


|Order Affirmed] 


The petition to review is dismissed, and 
a decree will be entered affirming the Com- 
mission’s order to cease and desist and 
commanding obeyance and compliance by 
petitioners. 
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[| 62,787] United States v. Far East Conference, United States Lines Company, et al. 


In the United States District Court for the District of New Jersey. Civil No, 11546. 
Filed January 18, 1951. 


Sherman Antitrust Act, Shipping Act 


Antitrust Exemptions Under Other Laws—Shipper Conference Agreements—Exemp- 
tion as Defense, Not Procedural Bar Against Action.—The Shipping Act of 1916, in Sec- 
tion 15, gives exemption from the antitrust laws to shippers in entering shipping conference 
agreements. This exemption provides a defense which accused shippers may interpose 
when violation of the antitrust laws is alleged, but it does not operate to destroy the juris- 
diction of a court sitting to hear the antitrust matter, nor does it operate as a bar against 
the bringing of an antitrust suit. The right to bring an antitrust action, and the jurisdiction 
of a court to hear it, are derived from the Sherman Act, and the exemption of the Shipping 


Act is only a substantive defense, not a procedural bar. 


See the Sherman Act annotations, Vol. 1, ¥ 1610.2331; Federal Laws annotations, 


Vol. 1, 1 671. 


SmitH, District Judge: [Jn full text 
except for omissions indicated by asterisks] 
This is a civil action for injunctive relief 
under Section 4 of the Sherman Act, 15 
U.S. 'G. A. 4. ‘The’ defendants are the 
Far East Conference, a voluntary associa- 
tion of common carriers by water engaged 
in foreign trade, and the members of the 
association. The complaint, following a 
common pattern, charges that the defend- 
ants are “‘engaged in an unlawful combi- 
nation and conspiracy in restraint of trade 
and commerce of the United States with 
foreign nations in the transportation of 
property in the outbound Far East trade,” 
in violation of Section 1 of the Act, 15 
EES S GRAS eats 


[Court Argued to Lack Jurisdiction] 


The action is before the Court at this 
time on two motions: first, a motion for 
judgment on the pleadings, filed by the 
plaintiff pursuant to Rule 12 (c) of the 
Federal Rules of Civil Procedure, and sec- 
ond, a motion to dismiss the action, filed by 
the defendants pursuant to Rule 12 (b) of 
the Federal Rules of Civil Procedure. We 
shall restrict this opinion to a discussion 
of the questions raised by the latter motion, 
in support of which there are two grounds 
urged: the lack of jurisdiction in the court, 
and the failure of the complaint to state a 
claim upon which relief can be granted. It 
should be noted that a similar motion has 
been filed by the United States Maritime 
Commission, * * * hereinafter identified 
as the Commission, which has been granted 
leave to intervene. 


The jurisdiction of this Court is defined 
with particularity by Section 4 of the Sher- 
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man Act, 15 U. S. C. A. 4, which provides: 
“The several district courts of the United 
States are invested with jurisdiction to 
prevent and restraim violations of sections 
1-7 of this title.” (Emphasis by the Court.) 
It should be noted that this section not only 
vests the district courts with equity juris- 
diction but also imposes upon “the several 
district attorneys of the United States, in 
their respective districts, under the direc- 
tion of the Attorney General,” the duty 
“to institute proceedings in equity to pre- 
vent and restrain such violations.” * * * 


[No Primary Jurisdiction in 
Maritime Commission] 


The defendants do not deny that the 
allegations of the complaint are sufficient to 
charge violations of Section 1 of the Sher- 
man Act. They argue that notwithstand- 
ing the express provisions of Section 4 of 
the said Act, supra, the exclusive primary 
jurisdiction of the present controversy is 
in the Commission under the Shipping Act 
of 1916, 46 U. S. C. A. 801-842. We cannot 
agree. The latter Act is a comprehensive 
measure which vests in the Commission 
plenary authority to regulate common car- 
riers by water engaged in foreign com- 
merce but even this authority is subject to 
the limitations prescribed by the Act. The 
mere fact that the shipping industry is sub- 
ject to governmental regulation does not 
wholly exempt those engaged in it from 
the provisions of the Sherman Act, * * * 
The only exemption is that which is granted 
by a specific provision of the Shipping Act, 
but even this exemption may not be con- 


strued as a restriction on the jurisdiction 
of this court. 
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(Claim Exemption From Antitrust Laws] 


It is further argued that the conduct of 
the defendants and the practices in which 
they are concertedly engaged, here alleged 
to be in violation of the antitrust laws, are 
€xempt under Section 15 of the Shipping 
Cia eA Gd) ee te his areti= 
ment is based upon the admitted fact that 
the “Conference Agreement” pursuant to 
which the Conference was organized and 
under which its members have adopted a 
uniform system of dual rates, was approved 
by the Commission’s predecessor, the 
Shipping Board, and conforms to the re- 
quirements of the said section. We concede 
that the Conference Agreement, having 
been approved by the Shipping Board, 
may be within the purview of the statutory 
exemption, but it does not follow that all 
conduct of the defendants and the practices 
in which they may be concertedly engaged 
are exempt from the provisions of Section 1 
of the Sherman Act. * * * 


The defendants apparently misconceive 
the scope of the exemption granted them 
by Section 15 of the Shipping Act. This 
section vests in the Commission a limited 
authority to approve only certain agree- 
ments * * * to which common carners 
by water, or other persons subject to the 
Act, are parties and combinations organ- 
ized pursuant thereto, agreements and com- 
binations which might otherwise be illegal 
under Section 1 of the Sherman Act. (Em- 
phasis by the Court.) The exemption is 
coterminous with this limited authority 
and extends only to agreements lawful 
under the section. The exemption does not 
extend to other agreements and combina- 
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tions not clearly within its purview, agrec- 
ments and combinations which may violate 
Section 1 of the Sherman Act. 


[Exemption Not Jurisdictional Matter] 


The defendants likewise misconceive the 
effect of the specific immunity granted by 
the statute. They construe the exemptive 
provision, read in the light of the other 
provisions of the section, as a limitation 
on the jurisdiction of the court. We cannot 
adopt this construction. The exemptive 
provision makes available to the defendants 
a legal defense not otherwise available, but 
it does not curtail the authority vested in 
this court by the specific provisions of 
Section 4 of the Sherman Act. * * * 


[Exemption is Defense, Not Bar| 

The second ground urged in support of 
the motion, to wit, failure of the complaint 
to state a claim upon which relief can be 
granted, is predicated subs antially on the 
arguments hereinabove discn_.sed. The de- 
fendants challenge the right of the United 
States to maintain this action, and for the 
same reasons urged in support of their 
attack upon the jurisdiction of the court. 
These arguments are without merit. The 
right of the United States to maintain this 
action, like the jurisdiction of this court, is 
derived from Section 4 of the Sherman Act. 
The exemption granted by Section 15 of the 
Shipping Act may be interposed as a sub- 
stantive defense but it may not be raised 
as a procedural bar to the right of the 
United States to prosecute this action. 

OK x 

The motion to dismiss the complaint will 
he denied. 


[1 62,788] Best Motor Lines v. International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, Local No. 745, et al. 


In the Supreme Court of Texas. 


No, A-2739. February 23, 1951. 


Texas Trusts and Conspiracies Against Trade Law 


Unions—Secondary Boycotts—Agreement of Connecting Freight Lines Not to Use 
Labor in Handling of Plaintiff’s Freight—It is a violation of Texas antitrust laws for 
a union, in a dispute with an employer truck freight line, to apply pressure and force or 
persuade other freight lines not to take freight from the plaintiff, not to lease trucks from 
plaintiff, and not to continue freight interlining contracts with plaintiff, as permitted by 
state law, where this is all done pursuant to concert and agreement among union 
defendants. This pressure and the acceding or agreement thereto constitute agreement 
to restrain trade and commerce as represented by plaintiff's freight. Commerce is 
restrained in that the other carriers, by their agreement not to handle plaintiff's freight, 
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violate their duty to carry freight as set out in the state statutes, and the union activity 
constitutes a secondary boycott, which is unlawful under Texas and federal antitrust law. 


See the State Laws annotations, Vol. 2, { 8835. 
For the plaintiff: Rawlings, Sayers, Scurlock & Daly, Fort Worth, Texas. 


For the defendants: 
Houston, Texas. 


Situ, J.: [Jn full text] In this suit, filed 
by petitioner, Best Motor Lines, a temporary 
injunction was issued in the trial court, after 
a hearing without a jury, against Interna- 
tional Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, 
Local No. 745; four of its officials and rep- 
resentatives, to-wit: M. H. Dixon, M. W. 
Miller, J. C. Stewart and Don Vestal; cer- 
tain individual employees of the plaintiff, 
to-wit: George Prda, George Franklin, 
J. C. Crouch, D. J. Green, Alma Daven- 
port, Audra Torrance and Betty Ruth 
Messenger; and five truck lines; namely, 
Keystone Freight Lines, D. C. Hall Trans- 
port, Inc., Southern Express, Inc., Yellow 
Transit Company and Sunset Motor Lines, 
which had been doing business with the 
plaintiff. 


The Union, its officers and representatives 
and six of the employees of the plaintiff 
appealed to the Court of Civil Appeals, 
Fifth District, at Dallas. Upon order of 
the Supreme Court, this cause was trans- 
ferred to the Court of Civil Appeals, Sev- 
enth District, Amarillo, Texas. That court 
reversed the judgment of the trial court and 
dissolved the temporary injunction. How- 
ever, on motion for rehearing the Court of 
Civil Appeals expressly stated that the tem- 
porary injunction was not dissolved in so 
far as it applied to the defendant truck 
lines. International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers 
of America, Local No. 745, et al. v. Best 
Motor Lines, 229 S. W. (2d) 912. 


Defendant D. J. Green, one of the em- 
ployees of plaintiff, and the five truck lines 
did not appeal; therefore, no notice will 
be taken in this opinion of the injunction in 
so far as it affects them. 


It was stipulated in the trial that Best 
Motor Lines was and is a Texas corpora- 
tion with its principal office in Dallas, 
Dallas County, Texas; that it is a common 
carrier of freight engaged in both interstate 
and intrastate commerce. It is further 
established that it operates from, to and 
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Mullinax, Wells & Ball, Dallas, Texas, and Dixie & Ryan, 


between the cities of Dallas, in Texas; 
Tulsa, Oklahoma, in Oklahoma; St. Louis, 
Missouri; Chicago, Illinois; Akron, Ohio; 
Cleveland, Ohio, and many intermediate 
points. 


The defendant truck lines are also com- 
mon carriers of freight engaged in both 
interstate and intrastate commerce. Plain- 
tiff, Best Motor Lines, had labor contracts 
with the defendant Local Union No. 745 
covering its city pick-up and delivery driv- 
ers, dock workers and line drivers. 

It was further stipulated that Best Motor 
Lines had never had any labor contract, or 
contracts, with Local No. 745, or any other 
labor organization, covering the clerks or 
clerical workers. 


It was further stipulated that neither 
Local 745 nor any of the other Union de- 
fendants had ever been certified by the 
National Labor Relations Board as the ex- 
clusive bargaining agent under Section 9 or 
any other section of the Labor Management 
Relations Act, or its predecessor act, nor 
had such local been certified by any of the 
terms or sections of said Act or its prede- 
cessor as the exclusive bargaining agent for 
the clerks or clerical workers, nor had 
said local ever been certified as exclusive 
bargaining agent of or for the line drivers 
of plaintiff, or the city pick-up and delivery 
drivers, and dock workers of plaintiff. 


Each of the defendant truck lines had a 
contract with respondent, Local No. 745, 
similar in nature to the contract between 
Best Motor Lines and said Local No. 745 
covering the same class of employees and 
each of the contracts, including that be- 
tween the Union and Best Motor Lines, 
provided that the carrier “did not request, 
instruct or require (their) employees to go 
through a picket line of a striking union.” 
(Italics ours.) 


Best Motor Lines and the truck line de- 
fendants, all being engaged in the trans- 
portation of commodities generally for 
hire, by express contract agreed to transfer, 
exchange and interline freight one with the 
other to points in Texas and other states 
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not being served by the carrier exchanging 
or interlining said freight. 


Prior to the establishment and mainte- 
nance of the picket line at petitioner’s place 
of business, all of the said motor carriers 
had observed and respected said interline 
regulations and agreements and had inter- 
lined and exchanged freight one with the 
other. 


The respondents claim that the facts in 
this case show that the conduct and actions 
of all of the defendants and the labor union 
and the employee defendants were in keep- 
ing with the contract and agreement that 
no employee would be required or requested 
to go through a picket line of a striking 
union and that there existed a valid labor 
dispute, and the picketing being peaceful, 
there was no violation of the Anti-Trust 
Laws, and therefore, the injunction should 
not have been granted in the first instance 
by the trial court, and that the Court of 
Civil Appeals was correct in dissolving the 
injunction. The Court of Civil Appeals 
held that the evidence introduced by the 
petitioner in the trial court failed to show a 
violation of the Anti-Trust Laws, or of 
any of the statutes as found by the trial 
court. Therefore, it becomes necessary for 
us to examine the pleadings and evidence 
on this particular issue. 


[Petition for Injunction] 


In order to present clearly the issue 
which was before the trial court, we quote 
from plaintiff’s petition as follows: 


“On or about the 30th of November, 
1948, (or at least a short time prior to 
January 3, 1949), union defendants, Dixon, 
Stewart and Bestal, two or more, met 
in the apartment of Betty Messenger and 
Audra Torrance at which time there was 
present Alma Davenport, George Frank- 
lin Ee (Crouch Ds Jee Gréen “and 
George Prda, where the said agents of 
Local No. 745 explained and proposed 
contract to said persons and urged the 
signing thereof and stated that if the 
company refused to sign said contract 
that a strike would be called and a picket 
line established; that the city drivers and 
dockmen would also go on strike and 
refuse to work; that city cartage com- 
panies and other motor carriers, including 
truck line defendants would be contacted 
and prevented from transacting any type 
of business with plaintiff; that plaintiff’s 
line drivers coming into the Dallas termi- 
nal would refuse to drive its equipment 
or transport its commodities as long as 


Trade Regulation Reports 


Court Decisions 
Best Motor Lines v. International Brotherhood of Teamsters, etc., et al. 


64,327 


said picket line was maintained and the 
company would be either forced and com- 
pelled thereby to sign the demands and 
contract of the union and to recognize 
said union as the bargaining agent of the 
minority group or else the company would 
have to cease doing business. George 
Prda, one of the dock workers acting 
for himself and others present, definitely 
stated that if the company refused to 
sign the contract or recognize the union 
as the bargaining agent for the clerks, 
that he and others employed by the com- 
pany on dock would go out on strike. 
The business agents and representatives 
of Local No. 745 agreed and acquiesced 
in their proposal of said contract and 
assured other defendants that such course 
of conduct would be approved and en- 
dorsed and adopted as their own acts; 
and thereafter, on or about the 30th day 
of December, 1948, the contract was pre- 
sented to plaintiff’s General Manager, and 
he was requested to sign it without being 
given time to read or observe contents 
thereof, and said General Manager ad- 
vised said business agents that the local 
had not been certified as the bargaining 
agent for said clerks and that the com- 
pany had no way of knowing that a 
majority thereof had selected said local 
to act for them and declined to sign the 
contract until it was furnished with such 
proof. Said business agents immediately 
thereafter called the strike and the city 
drivers and dockmen called their strike 
and quit work and went on the picket 
line with the other defendants to help 
maintain and carry out their unlawful 
agreement and conspiracy. Union defend- 
ants Dixon, Stewart and Vestal, one or 
more, on or about January 5th, 6th and 
7th, the exact date being unknown to 
plaintiff, but well known to defendants, 
talked to the authorized agents and rep- 
resentatives of all the truck line defend- 
ants named herein and advised them not 
to interchange trailers or freight with 
plaintiff and not to transact any kind of 
transportation business with plaintiff 
upon threat of a picket line around their 
respective terminals in Dallas, further 
stating to said truck line defendants that 
any freight exchanged or interlined with 
plaintiff was declared to be unfair and hot 
goods and demanded that same not be 
interlined or handled by any of them. 
Ace Cartage Company of Dallas had been 
transporting locally and otherwise some 
of the freight of plaintiff and said de- 
fendants demanded of Ace Cartage Com- 
pany that it cease to transport such 
freight. As result of said threats, de- 
mands and requests, each and all of said 
companies refused to interline or ex- 
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change freight with plaintiff at any point. 
On or about December 31, 1948, the union 
agent presenting the contract told the 
General Manager Weber that unless that 
contract was signed and the local recog- 
nized as the bargaining agent, a strike 
would be called and maintained until 
such contract was signed and agents 
acknowledged. The defendant, Vestal, 
told Weber that the union was really after 
the company now, since the company’s 
shopmen or mechanics had applied for 
and voted for decertification of said union, 
further stating to Weber that the law is 
with you now and you are within your 
rights, but we are going to have that 
law changed, * * *” 


On February 14, 1949 all of the defend- 
ants, except D. J. Green, and the five truck 
lines filed their answers, and under Para- 
graph 8 alleged as follows: 


“Further answering herein defendants 
deny that there exists any ground for 
injunctive relief as prayed and deny that 
they or any of them have in any way 
acted in violation of plaintiff's rights. 
Defendants would further affirmatively 
show that there exists a bona fide labor 
dispute between plaintiff and defendants 
and that in the course of said dispute 
individual defendants have peacefully 
picketed plaintiff’s place of business by 
marching in the public street in Dallas, 
‘Texas, carrying banner advising the pub- 
lic of said dispute. Defendants have not 
engaged in any unlawful boycott nor 
have they made any attempt to picket 
any place other than plaintiff's place of 
business in Dallas. Defendants deny that 
they are interfering with, attempting to 
prevent or are preventing the free flow 
of commerce or preventing tranporta- 
tion of commodities other than by peace- 
fully picketing with truthful banners on 
the public street in the City of Dallas. 
Defendants’ actions in picketing as above 
alleged have constituted no physical ob- 
struction to ingress or egress from plain- 
tiff’s plant. Defendants deny the use of 
threats, violence or physical force of any 
character or any secondary boycott and 
would show that the only acts in which 
defendants have engaged have been 
peaceful attempts to persuade the public 
to honor their picket signs. 

“In this connection defendants alleged 
that such a ban upon free communication 
as sought by plaintiff in this cause through 
the medium of injunction is inconsistent 
with the guarantee of freedom of speech 
as guaranteed by the Constitutions of the 
United States and the State of Texas. 
Defendants would further show that their 
picketing and other actions were in the 
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exercise of rights guaranteed to defend- 
ants under the Constitutions of the United 
States and the State of Texas and under 
Article 5152 and 5153 of the statutes of 
the State of Texas.” 


It is apparent from the reading of the 
pleadings quoted above that in addition to 
alleging that a picket line was established 
around the premises of Best Motor Lines 
and that the employees refused to cross the 
picket line, this case involves the issue of 
the right of the union, by threat and coercion, 
to compel third parties to respect the picket 
lines and to cease doing business with the 
parties concerned. In other words, the trial 
court, at the hearing on the petition for 
temporary injunction, clearly had before it 
the questions: (a) was there a labor dispute? 
(b) was the picketing which began on Janu- 
ary 3, 1949 peaceful? and (c) was the picket 
line established for a lawful purpose? Inci- 
dental to these issues, there was also the 
question of what number of the clerical force 
constituted an appropriate bargaining unit. 


[Cause for Picketing] 


The evidence reveals that the defendant 
employees, George Prda, George Franklin, 
J. C. Crouch, D. J. Green, Alma Davenport, 
Audra Torrance and Betty Ruth Messenger, 
were members of the petitioner’s office force 
in the city of Dallas, and on December 17, 
1948 a meeting was held in the apartment 
of Betty Ruth Messenger and Audra Tor- 
rance, at which the above named defendants 
were present along with Mr. Stewart, Mr. 
Vestal and Mr. Dixon, representatives of 
the Union. Union applications and authori- 
zation blanks were distributed, and a sample 
contract was read and discussed. 

This was the beginning of action on the 
part of the employee defendants to perfect 
an agreement with the Union whereby it 
would endeavor to obtain a contract with 
the petitioner. No contract of any type had 
ever been entered into between the company 
and Local No. 745 covering the clerical em- 
ployees. 

On December 30, 1948, the petitioner dis- 
charged the two ladies above mentioned and 
one other, not because they had joined the 
union, but because of inefficiency. That finu- 
ing of the trial court to this effect is contained 
in the order granting the temporary injunc- 
ticn, which finding is supported by the plead- 
ings and the evidence. 

On the following day, December 31, 1948, 
two of the Union officials met with petitioner’s 
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general manager, and demanded that the three 
ladies be reinstated, and that petitioner sign a 
contract with respondent Union, recognizing 
it as the exclusive bargaining agent for the 
office employees. 

The proposed contract contained similar 
provisions to the then existing contracts 
between Best Motor Lines and Local No. 745, 
covering its city pick-up and delivery driv- 
ers, dock workers and line drivers. The gen- 
eral manager refused to reinstate the three 
employees, and also refused to sign the pro- 
posed contract. 

The picket line was established on Janu- 
ary 3, 1949, and this suit was filed by Best 
Motor Lines on the 5th day of February, 1949, 
alleging damages in the sum of $20,000.00 
because of loss of business directly attribu- 
table to the concerted acts and conduct of 
the Union, its representatives and the named 
employee defendants. 


A temporary restraining order was granted 
on the day the suit was filed, and a hearing on 
the petition for temporary injunction only 
was set for February 14, 1949, at which time 
the hearing began and resulted in the grant- 
ing of the temporary injunction as hereto- 
fore stated. 


[Evidence of Conspiracy] 


Mr. Spurgeon, one of Keystone’s officials, 
in response to being questioned as to whether, 
during the time he was handling freight, 
Vestal or Stewart or any of the other offi- 
cials of Local 745 had talked to him about 
it, said: “Well, my first visit was from Mr. 
Stewart. He stated that I was handling hot 
freight. I asked him what he meant, and he 
indicated he meant a Best trailer that was 
under lease to me sitting on my lot. I told 
him then that that trailer was under lease 
to Keystone Freight Lines; that all the freight 
on that truck I considered was my freight, 
because it was covered by Keystone freight 
bills, and it had been driven into Dallas by 
a Keystone driver out of the Tulsa local, 
and he was at liberty to look at any of those 
papers he wanted to. He stated that he 
didn’t want to look at them.” He further 
testified that he did not quit handling the 
freight, and that “on Saturday afternoon, Mr. 
Vestal and Mr. Stewart and one other gentle- 
man did visit my office and they began asking 
me about handling that business and as to why 
I was pulling Best trailers and I told them then 
that I didn’t have enough trailers of my own 
and I leased some of Best trailers and pulled 
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it in. Then they went out and talked to my 
men about it” which he testified were his city 
pick-up and delivery and dock workers, and 
checkers that were on duty on the docks, 
and after Vestal and Stewart had talked to 
them they “informed me that they couldn't 
work any more Best trailers,’ and they did 
“not after that day.” (Emphasis ours). 


With reference to some freight Mr. Spur- 
geon received from Best Motor Lines that 
was to be interlined with Sunset Motor Lines 
for final destination at Fort Worth, he testi- 
fied as follows: “We had a shipment of around 
ten to eleven thousand pounds destined for 
Fort Worth. It was on a trailer leased from 
Best Motor Lines when it arrived in Dallas. 
We placed all freight we had for Sunset 
Motor Lines on that trailer and pulled that 
trailer onto their lot and backed up to the 
Sunset dock. At that time, their men told our 
driver they would not go into that trailer.’ In 
response to the question as to what happened 
to the freight destined for Fort Worth, Spur- 
geon said “we brought the freight back and 
tnterlined it with another company who was 
not a member of Local 745” and named Red 
Ball, Sproles-Red Ball. (Emphasis ours). 


In answer to the Court’s query as to just 
what the men did say to Mr. Spurgeon about 
not handling any more Best stuff, he testified: 
“Well, they didn’t refuse to handle the freight 
as long as it was on my trailer and covered by 
my freight bills. All they refused to do was 
enter a trailer I had leased from Best Motor 
Lines.” (Emphasis ours). 


On being questioned as to whether because 
of the situation, Mr. Spurgeon couldn’t han- 


dle any more of Best’s freight, he answered 


“we had to cut down on that part of the 
freight that we could handle on our own 
equipment, which cut down the volume that 
could be handled, * * * well, I think we cut 
out for a period of two or three days until we 
got caught up.” 


Mr. Spurgeon further testified that the 
custom of interchanging trailers among mo- 
tor carriers was “an established procedure,” 
that it was approved by the Interstate Com- 
merce Commission and the Railroad Com- 
mission of Texas, and that they normally 
interchanged trailers with any carrier where 
it was profitable business to do so, and that 
that was the type of exchange of trailers 
that they were objecting to, and that “we 
didn’t interchange trailers and bring them 
to our docks, no sir.” 
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He testified further that after the confer- 
ence with the officials, they did not bring 
them on their docks. 

On being questioned why he did not bring 
some freight that had been concentrated in 
Tulsa, which he brought into Dallas, and 
did not take to his terminal, Mr. Spurgeon 
testified “well, the reason I didn’t bring it 
to my dock, I didn’t want to have to order 
those men to go in that trailer and have 
them to refuse to work it, then have a trailer 
sitting there at my dock. * * * Because if 
they refused to work it after I ordered them 
to, then, there would be a dispute between them 
and me.” (Emphasis ours). 

The testimony of C. H. Jaggers, Terminal 
Manager of the M & D Motor Freight Lines 
shows that normally their company and the 
Best Motor Lines interlined freight and trans- 
acted freight business one with the other, and 
that after the picket line was erected Mr. 
Dudley with Best Motor Lines, called him 
with respect to handling of some freight to 
Oklahoma City, and he said: “Well, when 
he asked me if we could handle it, I told 
him if he would bring it over to our premises, 
that we would haul the freight for him or 
pull his trailer for him.” 

Mr. Jaggers further testified, in response 
to being asked why he couldn’t send one of 
his drivers over to Best Motor Lines for the 
freight that “on account of our contract 
reads, ‘The employer shall not require or 
request an employee covered by the contract 
to cross a picket line.’”; that his company 
did have a contract with Local 745; that they 
did have Mr. C. B. Cole as their job steward, 
and that he discussed the handling of this 
freight for Best Motor Lines with him, and 
Cole told me “that he called and talked to the 
business manager, and he told me that the 
business manager told him that he would rather 
that he didn’t handle the freight * * *”’ (Em- 
phasis ours). 

On being questioned on whether he told 
Mr. Dudley anything other than if he would 
bring the freight to his dock, he would han- 
dle it, Mr. Jaggers testified, “Yes, if he would 
bring it to us, we would haul it”; that he told 
the Union steward, Mr. Cole, those were his 
intentions; that Mr. Cole did not agree with 
him entirely and was undecided about it, and 
“sad he would like to discuss it with the busi- 
ness manager for the Local’ and that after 
Cole had talked to the business manager for the 
Local “that the business manager told him he 
would rather that we didn’t handle it; that he 
didn’t handle it.” (Emphasis ours). 
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The trial court, at the conclusion of the 
evidence, entered its order granting the 
temporary injunction as prayed for by Best 
Motor Lines and at the request of the de- 
fendants made its Findings of Fact and 
Conclusions of Law. These findings were 
incorporated in the order granting the in- 
junction. 


The trial court, in granting the temporary 
injunction, held with the plaintiff, Best Motor 
Lines, on all the issues named above. The 
Court of Civil Appeals, in reversing the judg- 
ment of the trial court, and therefore dis- 
solving the injunction, held that (a) a labor 
dispute existed, (b) the picketing was peace- 
ful, and (c) was for a lawful purpose, and 
was not in violation of the Anti-Trust laws 
of Texas; and it further held that the picket 
line was not maintained for an unlawful pur- 
pose, and that it did not constitute an effort 
to forcé the employers to bargain with the 
Union with reference to rates of pay, em- 
ployment and working conditions when the 
Union represented only a minority group of 
an appropriate unit of employees. 


[Issues] 


The petition for writ of error, filed by Best 
Motor Lines, confines the questions before 
this Court to two points; namely: (1) that 
the picket line maintained by respondents. 
was a part of a combination or trust in viola- 
tion of the Anti-Trust statutes of Texas,. 
and (2) that the picket line was for an un- 
lawful purpose because it constituted an effort 
to force the petitioner to bargain with the 
Union, with reference to rates of pay, wages 
and working conditions when the Union ap- 
parently represented a minority group of an 
appropriate unit of employees. 


Therefore, we proceed on the premise that 
a labor dispute existed and that the picketing 
near the premises of petitioner was peaceful. 


[Conspiracy in Restraint of Trade] 


With reference to the question as to whether 
the actions and conduct of the defendants 
constitute a violation of the Anti-Trust laws 
of Texas, the trial court made the following 
findings of fact and conclusions of law, all 
of which we deem pertinent to this par- 
ticular issue: 


“(14) While the strike was in progress, 
Betty Messenger, one of the Defendants, 
told another clerk employee that she did 
not know why they were striking, but that 
she would like to go back to work a half 
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a day or so in order that she could mess 
up the company’s records. Betty Mes- 
senger and Audra Torrance were the only 
ones of the seven clerks who knew that 
a picket line was to be established or knew 
that it was there until they saw it or heard 
about it. 


“(15) A few days before the picket line 
was established and the strike called, 
George Prda told Mary Phelps, one of 
the clerks, that the line drivers and dock- 
men and city drivers and the Union 
officials would all be behind the clerks 
and if the Company did not sign the con- 
tract when it was presented to them, ‘we 
will tie them up so they can’t operate’ 
and they will have to do something about 
it. This threat was carried out. 


“(16) H. B. Dudley, Superintendent of 
operations of Plaintiff, called Stewart, the 
business agent, after the picket line was 
established and advised him that there 
was freight on hand which necessarily 
should be moved and delivered and that 
all of the drivers and dock workers had 
refused to work and asked that Stewart 
and the Union furnish men to remove 
such freight. Stewart refused to furnish 
such men unless the contract as proposed 
was signed. * * * 


(23) After such picket line was estab- 
lished, Local 745, its business agents and 
stewards, objected to Plaintiff's connect- 
ing carriers handling any freight for or 
on account of Plaintiff and the Defend- 
ants Stewart and Vestal, as agents of the 
Local, advised at least one company that 
it was handling ‘hot’ freight, referring to 
the freight of Plaintiff.. The manager of 
Keystone Freight Lines testified that 
after the conversation with these business 
agents, he was of the opinion that if he 
required his drivers to cross a picket line, 
a strike could be called against his com- 
Panic eh 

“(26) Beginning some time either the 
last of November or the middle of De- 
cember, 1948, the Union Defendants 
agreed, one with the other, expressly, 
tacitly, impliedly, and by their acts and 
conduct, then agreed upon and thereafter 
adopted and executed and continued, to 
confederate and act together in a con- 
certed effort to do all of the things and 
make all of the statements and bring 
about the results as stated herein, which 
they did; that the acts, words, and con- 
duct of each and all of said defendants 
and others not named as defendants, 
but knowing the object thereof, are shown 
by the evidence to have joined in with 
Defendants and adopted their previous 
acts and engaged in further executing 
said plan and confederation, each approved 
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the acts and conduct of the other and 
all, which resulted in an unlawful com- 
bination and conspiracy in violation of the 
laws of the State of Texas and of the 
United States and was actuated in a 
spirit of revenge and with malice as 
against Plaintiff and with threats amount- 
ing to the fear of violence to the public 
generally with the results as set forth 
in Plaintiff's Original Petition and its First 
Trial Amendment. * * * 


“(29) All facts not specifically enum- 
erated herein are found for and in behalf 
of Plaintiff and against the Defendant.” 


On this question the trial court filed its 


Conclusions of Law as follows: 


“A. The acts and conduct of the De- 
fendants in establishing and maintaining 
said picket line were in violation of the 
Anti-Trust Laws of Texas in that they 
constituted restrictions in trade and com- 
merce and aids to commerce and restricted 
transportation and restricted Plaintiff in 
the free pursuit of its lawful business. 
It prevented and lessened competition in 
transportation. It constituted an agree- 
ment by which all parties thereto agreed 
not to transport commodities or freight 
for the public or for other persons if 
Plaintiff had any connection therewith. 


“B. Said acts were in violation of 
Article 884, R. S. Texas, 1925, in respect 
to the duties imposed upon motor car- 
riers to transport goods when tendered 
to them for such purpose, upon the tender 
or payment of the customary freight 
rates authorized to be charged therefor. 
Said acts are in violation of Article 6360 
R. S. Texas, 1925, in respect to the re- 
fusal of any carrier to refuse to transport 
property or to deliver the same to the 
public generally in the usual course of 
business) 7 om 


“T. Said acts and conduct constituted 
and had the effect of putting in actual 
existence and continuation a secondary 
boycott and a secondary picket line against 
Plaintiff, in violation of the laws of Texas 
and of the United States. 

“J. Said acts caused the Truck Line 
Defendants and other connecting line 
carriers normally doing business with 
Plaintiff to breach and fail and refuse 
to observe and carry out the terms and 
conditions of the lawful binding contract 
with Plaintiff in respect to exchanging, 
interlining, and picking up and delivering 
freight from and to their respective docks 
and terminals. 

“K. No right of free speech on the 
part of Defendants is transcended by an 
injunction restraining the picketing of a 
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place of business by persons (whether 
members of a labor organization or union, 
or not) when they seek, as they did here, 
to prevent the public from trading with 
the picketed place of business and to 
compel its owner and others with whom 
it normally transacts business to break 

a contract existing between plaintiff and 

such third persons.” 

Respondents assert that this case, as 
submitted here, does not involve anything 
more than a voluntary refusal by individual 
truck drivers to cross a peaceful and lawful 
picket line. 


They made the contention before the 
Court of Civil Appeals, and the same con- 
tention is being made before this Court, 
“that since peaceful picketing is lawful and 
is protected by the First and Fourteenth 
Amendments to the Constitution of the 
United States, conduct which amounts to no 
more than peaceful picketing can in no sense 
be regarded as violating the Anti-Trust laws 
of this State,’ International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, Local No. 745 v. Best 
Motor Lines, 229 S. W. (2d) 918. (Emphasis 
ours). 

The Court of Civil Appeals cited the 
case of Ex Parte Henry, 147 Tex. 315, 215 
S. W. (2d) 595 in support of its holding 
that the respondents herein had not, by 
their acts and conduct, violated the Anti- 
Trust laws. Then, the Court went further 
and included in its opinion the following 
quotation from the Henry case: “So long 
as the fundamental law guarantees the 
right of a citizen to do a given act, that act 
cannot be effectively condemned either by 
statute or by judicial decree.” In effect, 
the Court of Civil Appeals has held that 
the acts and conduct of the Union, its 
representatives and members amounted to 
no more than peaceful picketing. With 
this holding, we cannot agree, neither can 
We agree with its interpretation of the 
Henry case, supra. 

We hold that the evidence, a part of 
which is set out above, was sufficient to 
justify the trial court’s finding that the de- 
fendants had entered into an alleged con- 
spiracy, and that the respondents cannot, 
by such actions and conduct, use a peaceful 
picket line in connection with a course of 
conduct clearly in violation of our laws 
against conspiracies in restraint of trade. 
The refusal of petitioner’s own employees 
to cross a peaceful picket line would not 


{ 62,788 


Court Decisions 
Best Motor Lines v. International Brotherhood of Teamsters, etc., et al. 


Number 210—156 
3-15-51 


be a violation of our Anti-Trust laws. This 
holding in no way affects the right of third 
persons to voluntarily, and as a matter of 
personal decision, refuse to cross a picket 
ling. As said in the Henry case, supra: 


“Picketing does not offend the statutes 
merely because third parties who come 
to the area of the dispute may prove 
sympathetic to one disputant rather than 
to the other.” 


Furthermore, unions have the right, and 
this decision in no way affects their right, 
to attempt to persuade third parties who 
come to the area of the dispute to be sym- 
pathetic and to respect the picket line. 
These principles of law were clearly stated 
in the Henry case. In that case, the Green- 
ville Cotton Oil Company claimed, in its 
pleadings, that the acts of Henry, e¢ al. 
constituted a violation of the Anti-Trust 
laws of this State, Arts. 7426 and 7428, 
R. C. S., 1925, Vernon’s Ann. Civ. Sts., and 
amounted to secondary picketing and sec- 
ondary boycotting. Associate Justice Brew- 
ster, after reciting the evidence on this 
point, held that the relators by their acts 
and conduct had not violated the Anti- 
Trust laws of this State. A reading of the 
evidence referred to readily convinces us 
that the Henry case was correctly decided, 
and that our holding in this case does not 
in any manner conflict with, or set aside 
the holdings, in Ex Parte Henry. The case 
was entirely void of evidence of proof of 
a conspiracy in restraint of trade, or of 
proof of any acts and conduct on the part 
of the relators showing they were deter- 
mined to force the employer to sign a con- 
tract or cause third parties to cease trans- 
acting business with it. The evidence in 
this case shows such a purpose and we deem 
the same to be unlawful and in violation 
of the Anti-Trust laws, and that the trial 
court properly granted the temporary in- 
junction, 


[Picketing and Free Speech] 


The Texas Anti-Trust statutes are valid 
laws and all persons are subject thereto, 
and the courts have the power to enjoin 
acts and conduct in violation thereof. Labor 
unions are not excepted, even though there 
exists a labor dispute and the picketing 
is peaceful. As said in the case of Bakers 
& Pastry Drivers v. Wohl, 315 U. S. 769, 
62'S. Ct. 816, 86 L. Ed. 1179: “A state is 
not required to tolerate in all places—even 
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peaceful picketing.” We think the case of 
North East Texas Motor Lines v. Dickson, 
219 S. W. (2d) 795 announces a correct 
principle of law, and supports our holding 
that picketing is subject to some limitations. 
It was said in that case “it would hardly 
be questioned that while peaceful picket- 
ing is free speech, it is more than free 
speech; it is economic coercion as well— 
the coercive element of picketing makes 
it subject to some limitations which might 
not properly be imposed on other methods 
of communicating facts and opinions.” 


Then we find in the case of Giboney v. 
Empire Storage & Ice Company, 336 U. S. 
490, 69 S. Ct. 684, 93 L. Ed. 834, a very 
interesting discussion of the question in- 
volved in this case. This is a case decided 
after the opinion in the Henry case, and, of 
course, after the cases of Carlson v. State of 
California, 310 U. S. 106, 60 S. Ct. 746, 84 
L. Ed. 1104, and Thornhill v. State of Ala- 
bama, 310 U. S. 88, 60 S. Ct. 736, 84 L. Ed. 
1093, which were therein discussed. In the 
Giboney case, the Court, in holding that the 
picketing, although peaceful, could be en- 
joined, said: 


“Tt rarely has been suggested that the 
constitutional freedom for speech and 
press extends its immunity to speech or 
writing used as an integral part of con- 
duct in violation of a valid criminal stat- 
ute. We reject the contention now. Nothing 
that was said or decided in any of the 
cases relied on by Appellants calls for 
a different holding. 


“Neither Thornhill v. Alabama, supra, 
nor Carlson v. California, 310 U. S. 106, 
60 S. Ct. 746, 84 L. Ed. 1104, both decided 
the same day, supports the contention that 
conduct otherwise unlawful is always im- 
mune from State regulation because an 
integral part of that conduct is carried on 
by display of placards by peaceful picketers 


“We think the circumstances here and 
the reasons advanced by the Missouri 
courts justify restraint of the picketing 
which was done in violation of Missouri’s 
valid law for the sole immediate purpose 
of continuing a violation of law... 


“Placards (carried by pickets) used as 
an essential and inseparable part of a 
grave offense against an important public 
law cannot immunize that unlawful con- 
duct from State control . 


“We hold that the State’s power to 
govern in this field (regulation by anti- 
trust laws) is paramount, and that nothing 
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in the constitutional guaranties of free 
speech or press compels a State to apply 
or not to apply its anti-trust restraint 
law to groups of workers, business or 
others.” 


[Unions and the Antitrust Laws] 


Respondents rely on Articles 5152 and 
5153, Vernon’s Ann. Civ. Statutes, to sup- 
port their position. 


Article 5152 reads: 


“Tt shall be lawful for any and all 
persons engaged in any kind of work 
or labor, manual or mental, or both, to 
associate themselves together and form 
trades unions and other organizations 
for the purpose of protecting themselves 
in their personal work, personal labor, and 
personal service in their respective pur- 
suits and employments.” 


Article 5153 reads: 


“Tt shall be lawful for any member or 
members of such trade union or other 
organization or association, or any other 
person, to induce or attempt to in- 
duce by peaceable and lawful means, any 
person to accept any particular employ- 
ment or to enter or refuse to enter any 
pursuit or quit or relinquish any particular 
employment or pursuit in which such per- 
son may then be engaged. Such member 
or members shall not have the right to 
invade or trespass upon the premises of 
another without the consent of the owner 
thereof.” 


Under these statutes, labor unions are 
permitted to organize and work for the 
betterment of their members. However, 
they are met with Article 5154, which reads 
as follows: 


“The preceding Article shall not be held 
to apply to any combination or combina- 
tions or to any act by any member of such 
trades union or other organization or asso- 
ciation, or any other person, or to an 
agreement between two or more persons, 
formed or taken for the purpose of limit- 
ing the production, transportation, use or 
consumption of labor’s products, or which 
creates a ‘Trust’ or ‘Conspiracy in Restraint 
of Trade’, as defined by the laws of this 
state. Nothing herein contained shall be held 
to interfere with the terms and conditions of 
private contract with regard to the time of 
service or other stipulations between em- 
ployers and employees. Nothing herein shall 
be construed to repeal, affect or dimimsh the 
force and effect of any statute now existing 
on the subject of trusts, conspiracies against 
trade, pools and monopoles.” (Emphasis 
ours) 
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Thus, it will be seen that the very statutes 
which give the unions life, expressly provide 
that their activities must conform to the 
requirement of our Anti-Trust statutes. 
Furthermore, in Section 1, Art. 5154a, Vernon’s 
Ann. Civ. Sts., the Legislature, in its declara- 
tion of public policy, has declared that labor 
unions affect the economic conditions of the 
country and state; that they enter into prac- 
tically every business and industrial enter- 
prise, and that “it is the sense of the 
Legislature that such organization affects 
the public interest and are charged with a 
public use.” 


In the Giboney case, supra, the Court held 
that labor unions were subject to the Anti- 
Trust laws of Missouri, and in so holding, 
said: 


“Missouri has decided to apply its (anti- 
trust) law without exception to all persons 
who combine to restrain freedom of trade. 
We are without constitutional authority to 
modify or upset Missouri’s determination 
that it is in the public interest to make 
combinations of workers subject to laws 
designed to keep the channels of trade 
wholly free and open. To exalt all labor 
union conduct in restraint of trade above 
all state control would greatly reduce the 
traditional power of states over their 
domestic economy and might conceivably 
make it impossible for them to enforce 
their anti-trade restraint laws. More than 
that, if for the reasons here contended, 
states cannot subject union members to 
such anti-trade restraint laws as Missouri’s, 
neither can Congress. The Constitution 
has not so greatly impaired the states’ or 
nation’s power to govern.” 


Having reached the conclusion that the 
trial court properly granted the temporary 
injunction, we do not deem it necessary to 
decide the question as to what number of 
the clerical force constituted an appropriate 
bargaining unit. 


This case has not been tried on the merits; 
therefore, this opinion is based solely upon 
the facts presented at the hearing on the 
petition for temporary injunction, and is no 
attempt to determine facts on a final trial 
where all parties have introduced their testi- 
mony. 


[Injunction Affirmed] 


The judgment of the Court of Civil Ap- 
peals in dissolving the temporary injunction 
is reversed and the judgment of the trial 
court is affirmed. 
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Garwoop, J., dissented in a separate opin 
ion. W§uLsoNn, J., did not participate. 


Dissenting Opinion 


Garwoop, J.: Doubtless this is as much 
a concurring opinion as a dissent, though, 
as below indicated, I do disagree in part 
with the disposition made of the case. 


As I understand the view expressed in the 
opinion of the Court, we would not sustain 
the injunction on the basis of the anti-trust 
laws, except for the evidence that, following 
establishment of the picket line, there was 
an agreement between the Union on the one 
hand and, on the other, the defendant car- 
riers, to the effect that the latter would 
not handle the plaintiff’s freight, even though 
such handling did not involve crossing the 
picket line at the plaintiff's place of business. 
Or perhaps it is that the agreement, which 
is the basis of the antitrust law violation, is 
merely one between the individual members 
of the Union themselves—not one merely 
to respect the picket line—but to restrain 
commerce by refusing to drive or do other 
work concerning trucks wherein the defend- 
ant carriers meant to handle the plaintiff’s 
freight and thereby inducing the defendant 
carriers to cease all attempts to handle such 
freight. There is, of course, stronger evi- 
dence of this latter agreement than there 
is of an agreement made by the defendant 
lines with the Union, though there seems 
to be support for both. 


I further understand that we do not here 
mean to hold it a violation of our antitrust 
laws or other laws for a Union and an em- 
ployer to agree that the employer will not 
request its employees to cross a picket line 
or that the existence of such an agreement 
between the Union and the defendant car- 
riers, plus the fact that carriers and their 
employees respected it, plus the further facts 
that a picket line was established and the 
plaintiff’s business thus curtailed, is enough 
to establish a violation of the antitrust laws. 
It is contended for the plaintiff that this 
much evidence does establish the violation, 
and in fact the trial court held this same 
contractual provision to be illegal, but I 
understand we do not rule upon the point. 


Upon these assumptions, I agree with the 
majority view that there has yet been a 
violation of law by the Union and that in- 
junctive relief is in order. However, I do 
not agree that the injunction in the terms 
granted should be approved. 
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The Restatement, Torts, sec. 815 reads: 

“In framing an order enjoining con- 
certed action by workers under the mule 
stated in sec. 813, the following are im- 
portant guides: 

(a) the order should enjoin only torti- 
Ous conduct, except as stated in sec. 816; 

(b). the order should be as specific as 
practicable in describing the conduct en- 
joined and should avoid as far as possible 
question-begging or omnibus words or 
provisions; 

_(c) the order should be written in 
simple language intelligible to workers 
without the aid of lawyers; 

(d) the order may describe generally or 
specifically the kind of conduct which it 
does not restrain; 

(e) the order may impose restraints on 
the plaintiff as conditions of its restraints 
on the defendants.” 

The Comment immediately following sec. 
815 states that the text applies to temporary 
as well as permanent injunctions. Clearly 
the same principles will apply whether the 
ultimate basis of the injunction is statutory 
or common law. 

In the Stephenson case (225 S. W. (2d) 
958, 963), while sustaining “the granting of 
the injunction” on the ground that the picket- 
ing was for the object of compelling a closed 
shop, we yet took pains to modify ‘the terms 
of the injunction”, so as to eliminate “the 
requirement that before picketing will be 
permitted there must be a dispute between 
Stephenson and a majority of his employees 
* * *”” We also took pains to observe that 
“the application of the injunction is of 
course to be confined to picketing for unlaw- 
ful purposes, as disclosed by the facts of 
this record, and is not to be construed to 
prevent peaceful picketing at proper places 
for lawful purposes or other methods of 
publicizing any legitimate protests which 
petitioners may have against respondent.” 


[Injunction Too Broad] 


In the instant case, I think the injunction 
operates to deter the Union henceforward 
from maintaining a picket line, even though 
hereafter there should be no repetition of 
the acts which we find to make an other- 
wise valid course of conduct unlawful. This 
seems overly severe. Possibly the inference 
from the opinion is that such picketing may 
be done notwithstanding the injunction, but, 
if so, it is less than clear. If it be true that 
after the matter of a permanent injunction 
is determined, should it be determined ad- 
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versely to the Union, proper picketing may 
yet be safely indulged in, why should it not 
be permitted now? It should be practicable 
to draw an order that will forbid picketing 
if accompanied by certain types of con- 
duct but will permit it if not so accom- 
panied. A reading of the pleadings and 
briefs discloses that the picketing is a 
most important point with which the par- 
ties are concerned—it and the contractual 
provision, whereby the defendant lines agree 
not to require their employees to cross picket 
lines. If I correctly understand us to hold 
that there was nothing wrong about the 
picketing itself and to refrain from holding 
the contractual provision invalid, the essence 
of the Union’s offense was its conduct over 
and beyond the picketing. And since the 
picketing alone may be a useful right, I 
think it only fair to permit it to continue 
under proper restrictions. 


In the Giboney case the picketing itself 
could properly be enjoined in general terms 
because, but for the unlawful object of forc- 
ing the plaintiff to discriminate between its 
customers, there would have been no picket- 
ing. Here, on the contrary, the picketing 
was actually begun before the unlawful acts 
of the Union took place, and might well 
continue in a peaceful manner and serve a 
lawful purpose of the Union in its con- 
troversy over recognition, without a repeti- 
tion of the unlawful acts. Its object of pro- 
curing recognition, which we do not say to 
be illegal, and which is not so, in my opinion, 
may quite logically be sought without, as 
well as with, the other conduct, which we 
have declared to be unlawful. In the Giboney 
case, this was not the situation. There the 
picketing could serve no purpose, remote or 
proximate, if it did not first serve the unlaw- 
ful purpose of making the plantiff discrimi- 
nate between its customers. The situation 
here would be more comparable to the 
Giboney situation, if the Union here had 
picketed the defendant carriers as well as the 
plaintiff. In such event. we might well have 
enjoined the picketing of the defendant car- 
riers in general terms, just as we might now 
in general terms enjoin the Union from 
preventing its members entering the trailers 
leased from the plaintiff by the defendant 
carriers or doing other duties which did not 
involve depriving the Union members of 
their contractual right not to have to cross 
a picket line. 

I think the order of injunction should be 
modified and approved only as modified. 


q 62,788 


Number 211—84 


64,336 Court Decisions see 
General Electric Co. v. Greeley Appliance Co. 
[62,789] General Electric Co. v. Greeley Appliance Co. 
In the Supreme Court of New York County. Special Term, Part I. 125 N. Y. L. J. 


858. March 9, 1951. 
New York Fair Trade (Feld-Crawford) Act 


Contempt—Violation of Injunction—Close-Out Sales Not Exempt.—Although a close- 
out sale may be made at less than stipulated prices without ordinarily violating the fair 
trade laws, such a close-out sale cannot be made, if the seller is under injunction, unless 
the permission of the court is first obtained. The sale in such circumstances constitutes 
a contempt. Upon the defendant’s application, however, the injunction may be amended 
to allow disposal of the fair-trade merchandise at close-out prices. 


See the State Laws annotations, Vol. 2, {| 8604.42, 8604.78, 8604.95; Resale Price 
Maintenance Commentary, Vol. 2, { 7278, 7362. 


Mr. Justice Dineen: [In full text] Mo- of $50 within ten days after service of a 


tion by plaintiff to punish defendant for 
contempt is granted. It is apparent that 
the order of this court was violated not- 
withstanding defendant’s contention that it 
was conducting a “close out sale” on the 
items purchased below the agreed price. 
For such purposes defendant should have 


copy of this order, with notice of entry 
thereof. Cross-motion by defendant to 
amend the temporary restraining order is 
granted to the extent that defendant may 
conduct a close out sale of plaintiff's items 
of merchandise and the plaintiff shall have 
the right to an inventory of such mer- 


chandise before the sale for the purpose 
of observing what items defendant has in 
its possession. Settle order. 


sought permission of the court or first ob- 
tain a modification of the temporary order. 
Defendant may purge itself of such con- 
tempt by paying a fine imposed in the sum 


[1 62,790] DeLuxe Theatre Corp. v. Balaban and Katz Corp., et al. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 47 C 889. March 12, 1951. 


Sherman Antitrust Act, Clayton Antitrust Act 


Evidence—Judgment in Prior Government Action—Consent Decree After Hearing 
of Testimony.—Although a judgment which is entered by the consent of defendants in a 
prior government case is not ordinarily admissible in a later civil action as prima facie 
proof of the commission of the unlawful acts charged in the prior action, this is not true 
when the consent decree is entered after testimony has actually been heard, as where, 
atter the original hearing, the case is appealed to the Supreme Court and is remanded for 
further proceedings but not for new trial. The further proceedings required are a con- 
tinuation of the earlier proceedings. 


See the Sherman Act annotations, Vol. 1, § 1510.45, 1640.321, 1640.461; Clayton Act 
annotations, Vol. 1, { 2025. 


Evidence—Prior Government Judgment—Prima Facie Proof in Case Involving Differ- 
ent Factual Situation—Nothing prevents the submission of a judgment from a prior 
government action as prima facie evidence in a later trial, although the former trial may 
have been upon allegations of nation-wide restraints and the later trial upon peculiarly 
local restraints. The judgment in the prior trial is at least admissible as prima facie proof 
of the existence of a general conspiracy and violation of public interest, although it may 
be of little value in showing the impact of the restraints upon the plaintiff in the later 
action. 


See the Sherman Act annotations, Vol. 1, J 1640.321, 1640.527; Clayton Act annotations 
Vol. 1, § 2025. J 


Evidence—Prior Government Judgment—Defendant Not Estopped from Re-arguing 
Issues.—When the judgment in a prior gcvernment action is introduced by a private 
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plaintiff in a later civil action, the defendant is not foreclosed from re-arguing the issues 
which were settled in the earlier trial. The judgment of the earlier action is introducible 
by the plaintiff only as prima facie proof of the acts charged, and the issues may be re- 
emer when it is sought to apply previous findings to a situation which involves a new 
piaintiit. 


See the Sherman Act annotations, Vol. 1, J 1640.335; Clayton Act annotations, Vol. 1, 
q 2025. 


For the plaintiff: John Mulder and Francis Cuneo, and Abraham W. Brussell (Gold- 
berg, Devoe & Brussell), all of Chicago, Illinois. 


For the defendants: Matthews & Springer, Poppenhusen, Johnston, Thompson & 
Raymond, Thomas Dodd Healy, Jacob I. Grossman and Albert Tetor, all of Chicago, 
Illinois. 


CAMPBELL, Judge: [Jn full text except for 
onmussions indicated by asterisks] Plaintiff 
brings this action, seeking damages and 
injunctive relief, for alleged violations by 
defendants of Sections 1 and 2 of the Sher- 
maneAdti-trise Acts (lo Us. CA 1.2). 
Plaintiff, a so-called neighborhood movie 
house, charges, among other things, in its 
complaint that the defendants violated the 
Act by engaging in such practices as block 
booking; forcing of short subjects and news 
reels; arbitrary designation of play dates; 
protection and clearance; arbitrary, uncon- 
scionable and discriminatory film rentals; 
and minimum admission prices. Upon mo- 
tion of certain defendants, Paragraphs 24 
and 25 of the complaint were stricken by 
the Court. (See De Luxe Theatre Corp. v. 
Balaban & Katz Corp., 88 F. Supp. 311). 
Subsequently, plaintiff amended its com- 
plaint by filing new Paragraphs 24 and 25, 
which paragraphs all defendants now move 
to strike. The subject paragraphs contain 
the following allegations: 


“24. On July 20, 1938, the United 


of Law and Decree, as reported at 70 F. 
Supp. 53. On May 3, 1948, the United 
States Supreme Court affirmed in part 
and reversed in part said Decree of the 
United States District Court for the 
Southern District of New York, its deci- 
sion being reported at 334 U. S. 131. On 
June 2, 1948, the United States Supreme 
Court entered its mandate in accordance 
with its said Opinion, in part affirming 
and in part reversing said Decree and 
remanding the case to said District Court 
for further proceedings in conformity 
with its Opinion. On June 25, 1948, the 
United States District Court of New 
York entered an order making the Man- 
date and Decree of the United States 
Supreme Court its order and judgment.” 


“25. On November 8, 1948, the United 
States of America and defendants Radio- 
Keith-Orpheum Corporation, RKO Radio 
Pictures, Inc., and Radio Keith Orpheum 
Mid-West Corporation consented to the 
entry of a decree in said Equity No. 87-273 
as to said defendants, a copy of which 
decree is reported at Paragraph 62,335 of 
CCH Trappe REGULATION REporTS. On 
May 3, 1949, testimony having been taken 


States of America filed a suit in equity in 
the District Court of the United States 
for the Southern District of New York 
in cause numbered Equity No. 87-273, 
entitled ‘United States of America, Plain- 
tif, v. Paramount Pictures, Inc., et al., De- 
fendants’, charging the defendants or their 
privies, except defendant Balaban and 
Katz Corporation, in substance with the 
same violations of Sections 1 and 2 of 
the Sherman Anti-Trust Act as are 
charged in this complaint against the 
same defendants or their privies. On 
October 8, 1945, said case proceeded to 
trial before a three-judge statutory court 
and evidence was taken therein until No- 
vember 20, 1945. On June 11, 1946, said 
three-judge court filed its memorandum 
opinion, as reported at 66 F. Supp. 323, 
and on December 31, 1946, said court 
issued its Findings of Fact, Conclusions 
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in said cause after its remand by the 
United States Supreme Court, the United 
States of America and defendants Para- 
mount Pictures, Inc. and Paramount 
Film Distributing Corporation consented 
to the entry of a decree in said Equity 
No. 87-273 as to said defendants, a copy 
of which decree is reported at Paragraph 
62,377 of CCH Trade REGULATION RE- 
PporTs. On July 25, 1949, after having 
received additional evidence and heard 
further arguments, said three-judge stat- 
utory court rendered its Opinion, said 
Opinion being reported at 85 EF. Supp. 
881, and subsequently filed its Findings 
of Fact and Conclusions of Law in ac- 
cordance with said Opinion. On Febru- 
ary 8, 1950, said court entered its final 
Decree in said Equity No. 87-273 as to 
defendants Columbia Pictures Corpora- 
tion, Universal Corporation, United Artists 
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Corporation, Screen Gems, Inc., Uni- 
versal Pictures Company, Inc., Universal 
Film Exchanges, Inc., and Big U Film 
Exchange, Inc., a copy of which Final 
Decree is reported at Paragraph 62,573 
of CCH Trape REGULATION REPorTS. On 
February 8, 1950, said court entered its 
Final Decree in said Equity No. 87-273 
as to defendants Loew’s, Incorporated, 
Twentieth Century-Fox Film Corpora- 
tion, Warner Bros. Pictures, Inc., Warner 
Bros. Pictures Distributing Corporation 
(formerly known as Vitagraph, Inc.) 
Warner Bros. Circuit Management Cor- 
poration and National Theaters Corpora- 
tion, a copy of which Final Decree is 
reported at Paragraph 62,573 of CCH 
TRADE REGULATION Reports. Plaintiff 
states the final adjudication heretofore 
alleged in this paragraph conclusively de- 
termine the issues in this complaint in 
favor of the plaintiff as to defendants 
therein involved and their privies and 
that said defendants are estopped from 
relitigating any of the issues so pre- 
viously adjudicated”. 

eee 


Defendants’ motion to strike is based on 
the following grounds: (1) Certain defend- 
ants consented to the entry of decrees upon 
remand to the three-judge court—The RKO 
bloc before evidence of any kind was heard, 
and the Paramount bloc before any testi- 
mony was heard. They contend, therefore, 
that they come within the proviso of Sec- 
tion 5 of the Clayton Act, 15 U. S. C. A. 
16; (2) * * * 


[Not Real “Consent” Decrees] 


It appears that defendants are not en- 
titled to rely upon the protection of Sec- 
tion 5 of the Clayton Act which provides 
that a final decree rendered in a proceeding 
brought by the United States shall be prima 
facie evidence in a suit subsequently brought 
by any other party, except where a consent 
decree is entered before any testimony has 
been taken. In the New York case a trial 
was had and, upon appeal, the Supreme 
Court affirmed in part and reversed in part 
and remanded the cause (334 U. S. 131). 
However, it should be noted that it was 
remanded for further proceedings and not 
for a new trial. In actuality, therefore, 
there was not a trial de novo, but rather a 
continuation of the previous trial, where 
certainly considerable testimony had been 
heard. The clear purpose of Section 5 is 
to induce defendants in actions of that type 
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to submit to prompt capitulation, and it 
cannot logically be contended here that the 


consenting defendants promptly capitulated. 
SEs 


[Prima Facie Proof of Conspiracy] 


The Court is unable to agree with de- 
fendants’ contention that, since the New 
York case was concerned with a nation- 
wide conspiracy, the decrees entered therein 
should not be available to a plaintiff alleg- 
ing merely a local conspiracy. The pre- 
vious decrees should be available to the 
plaintiff to show the existence of a con- 
spiracy and the violation of the public inter- 
est. Obviously, it is incumbent upon the 
plaintiff to demonstrate the impact of that 
conspiracy upon plaintiff in the local sphere, 
but this does not mean that, in the prior 
case, the government was obliged to litigate 
all the issues that might arise in any given 
locality. The case of Emich Motors Corp. 
v. General Motors Corp., decided by the 
United States Supreme Court on February 
26, 1951, is illustrative of this point, * * * 


[Prior Judgment Not Conclusive Proof] 


The last sentence of Paragraph 25 of the 
amendrent is clearly a misstatement of the 
law. Plaintiff alleges that the previous final 
adjudications conclusively determine the 
issues of this complaint in favor of plaintiff 
and that defendants are estopped from re- 
litigating any of the issues previously liti- 
gated. Section 5 of the Clayton Act states 
merely: “A final judgment or decree 
rendered in any criminal prosecution or in 
any suit or proceeding in equity brought 
by or on behalf of the United States under 
the antitrust laws to the effect that a de- 
fendant has violated said laws shall be 
prima facie evidence against such defend- 
ant in any suit or proceeding brought by 
any other party against such defendant 
under said laws as to all matters respect- 
ing which said judgment or decree would 
be an estoppel as between the parties 
thereto: .’ Plainly, this language is a 
far cry from plaintiff’s allegation that the 
previous adjudications conclusively deter- 
mine the present issues, and requires no 
further comment by the Court. For the 
foregoing reasons, defendants’ motion to 
strike amended Paragraphs 24 and 25 of 
the complaint is granted, and the same are 
hereby accordingly stricken. * * * 
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ff 62,791] Earnest Adwon, doing business as Earnest Adwon Grocery v. Oklahoma 
Retail Grocers Ass’n, Inc. 


Mg the Supreme Court of the State of Oklahoma. No. 34,707. Filed February 27, 


Appeal from the District Court of Oklahoma County, Oklahoma. Hon. GLEN O. 
Morris, Judge. Affirmed. 


19 


ion 


Oklahoma Unfair Sales Act 


un Sales Below Cost—Constitutionality—Presumption in Favor of Validity—lLaws pro- 
hibiting sales below cost are enacted under the police power of a state, and as a consequence 
it is for the legislature to decide whether such laws are needed, and it is no concern of the 
courts whether the laws are economically sound. Such considerations have no relation to 
the question of constitutionality of such laws. In deciding the issue of constitutionality, 
the court must indulge every possible presumption in favor of their validity, and such laws 
must not be overturned unless their enactment was palpably in excess of the legislature’s 
power. In the case before the court, involving a retail grocer who was charged with having 
sold certain articles at prices less than their cost as defined in the statute, no provisions 
are found in the law which are palpable excesses of legislative power, and the sales-below- 
cost law is held to be constitutional. 


Dissent—Sales Below Cost—Lack of Public Interest in Businesses Sought to be Regu- 
lated.—The most enlightened policy is to let people manage their businesses in their own 
way, unless the ground for interference is very clear, as where the businesses sought to be 
regulated are affected with a public interest. But a business is not affected with a public 
interest merely because it is large or because the public is interested in its continuance. 
The law prohibiting sales below cost does not declare any article or business to be affected 
with a public interest, and nowhere in the state statutes are the articles sold by the defend- 
ant, or the defendant’s grocery business, said to be so. 


See the State Laws annotations, Vol. 2, J 8688.10. 


For the plaintiff: Miskovsky & Miskovsky, Oklahoma City, Oklahoma, for Oklahoma 
Retail Grocers Association. 


For the defendant: Carroll Samara, Oklahoma City, Oklahoma, for Earnest Adwon. 


Luttrett, V. C. J.: [In full text] This 
action was brought by Oklahoma Retail 
Grocers Association, Inc., against Earnest 
Adwon d/b/a Earnest Adwon Grocery to 
enforce compliance by the defendant Ad- 
won with the provisions of the Unfair Sales 
Act, S. L. 1941, p. 103, 15 O. S. Supp. 1949, 
section 598.1-11. 


fare, and prayed for an injunction restraining 
defendant from further violations of the 
Act. Upon the filing of the petition the 
trial court issued a temporary restraining 
order, and set the matter for hearing. De- 
fendant demurred generally to the plain- 
tiff’s petition upon the ground that it did 
not state facts sufficient to entitle plaintiff 
to the relief sought, and also demurred on 
the ground that the Act was unconstitu- 


[Sales Below Cost Alleged] 


Plaintiff's petition alleged that defendant 
on a certain date, in violation of the Unfair 
Sales Act, offered for sale and sold at retail 
for less than cost certain items of merchan- 
dise, and that unless enjoined and re- 
strained defendant would continue to so 
violate the Unfair Sales Act. It was also 
alleged that the acts of defendant were 
done with the intent and purpose of im- 
pairing and preyenting fair competition by 
diverting trade from his competitors, and 
that such sales constituted unfair competi- 
tion and were injurious to the public wel- 
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tional and void because it was indefinite 
and uncertain, and for the further reason 
that it violated certain sections of the state 
and federal constitutions. The trial court 
overruled the demurrer, and defendant 
elected to stand thereon and gave notice of 
appeal. The trial court on the same date 
granted plaintiff a temporary injunction 
and set the matter for trial on its merits. 
Defendant appeals. 


[Offensive Parts in Prior Act Eliminated] 


In Englebrecht v. Day, 201 Okla. 585, 208 
P. 2d 538, we held a prior Unfair Sales Act, 
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enacted in 1941, unconstitutional for the 
reason that in section 3 of the act, 15 


O. S. 1941, section 593, a sale at less than 
cost with the intent or effect of injuring 
or preventing fair competition, etc., was 
violative of the state and federal constitu- 
tions in that it punished a sale for less than 
cost regardless of any wrongful intent. In 
the opinion we also pointed out that that 
part of the prior Act providing that pur- 
chases made at prices which would not be 
used in determining the cost, had been held 
unconstitutional, giving as our reason for 
calling attention to this provision the fact 
that the Legislature might decide to amend 
and readopt the Act. 


Subsequent to the handing down of this 
opinion the Legislature, in 1949, adopted 
the present Act, eliminating the objection- 
able matter pointed out in the opinion in 
the above case. 


[Legislature is Primary Judge] 


Defendant attacks the present law on the 
ground that the policy of the Act is bad in 
that it is in conflict with freedom of enter- 
prise. In his brief he quotes articles from 
the Yale Law Journal and from the Har- 
vard Law Review in which the writers as- 
sert that instead of protecting the small 
merchants by preventing destructive com- 
petition, such laws in fact are injurious 
to small merchants and tend to destroy 
free competition. We are not impressed with 
this contention. In Herrin v. Arnold, 183 
Okla S92 82a aCe O lO WAGs ene. 14716 
we held that laws of this nature were en- 
acted under the police power; that the 
Legislature was primarily the judge of the 
necessity of the enactment; that every pos- 
sible presumption was in favor of its val- 
idity, and that although the court might 
hold views inconsistent with the wisdom of 
or necessity for the law, it would not annul 
the law unless the same was palpably in 
excess of legislative power. The statements 
made in this case were approved in Jack 
Lincoln Shops v. State Dry Cleaners Board, 
192 Okla. 251, 135 P. 2d 332, and in Ap- 
plication of Richardson, 199 Okla. 406, 184 
P. 2d 642. In the latter case we said: 


“The Legislature is itself the judge of 
the conditions which warrant legislative 
enactments, and they are only to be set 
aside when they involve such palpable 
abuse of power and lack of reasonable- 
ness to accomplish a lawful end that they 
may be said to be merely arbitrary, cap- 
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ricious, and unreasonable, and hence ir- 
reconcilable with the conception of due 
process of law.” 


[Due Process Argument] 


Defendant next contends that the Act is 
violative of the 5th and 14th Amendments 
to the Federal Constitution, and sections 2 
and 7, Art. 2, of the Constitution of the 
State, the due process clauses of the said 
constitutions. In support of this argument 
he cites and relies upon Commonwealth of 
Pa. v. Zasloff (Pa.), 13 Atl. 2d 67, 128 A. L. 
R. 1120, and State v. Packard-Bamberger 
& Co. (N. J.) 8 Atl. 2d 291. Examination 
of these cases, however, discloses that the 
laws which were declared unconstitutional 
in each case flatly prohibited the advertise- 
ment, offer for sale, or sale of any mer- 
chandise at less than cost. The acts involved 
in these cases contain no provision mak- 
ing the violator of the law liable only when 
his sales were made with wrongful intent, 
and are therefore not comparable to the 
provisions of our 1949 law, which makes 
such an intent an essential ingredient of the 
offense. This is repeatedly pointed out in 
both decisions last above referred to. Thus, 
in State v. Packard-Bamberger & Co., supra, 
the court said: 


“In the case presently pending, there 
is no definition of wrongful intent or pur- 
pose to limit fair competition or to in- 
flict injury upon anyone. Indeed, intent 
or motive or the existence of injury to 
anyone are not essential to punishment 
under this act. As above stated, guilt 
may obtain without knowledge of the 
violation of any of its provisions. A per- 
sen might believe he was complying with 
the provisions of this act in all respects, 
and find himself guilty of its violation 
because he purchased goods at a price 
not justified by market conditions, of 
which he was unaware, or that he met 
the price of a competitor, believing such 
price to be a lawful one, when it was 
not a ‘lawful price’.” 

In each case the law was held unconstitu- 
tional for this reason. 


[Laws Generally Held Valid} 


Laws similar to our present Act have 
been generally held valid. See Note 128 
AE Repel 2 7eandil62rArlaRosp eo oe: 
In the brief of defendant no specific provi- 
sion of the law which deprives the defend- 
ant of any constitutional right is pointed 
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out, nor does defendant assert that any 
specific provision of the Act makes it un- 
constitutional. 


In State v. Langley (Wyo.) 84 P. 2d 767, 
and in Wholesale Tobacco Dealers B. v. Na- 
tional Candy & T. Co. (Cal.) 82 P. 2d 3, the 
Supreme Courts of Wyoming and California 
in elaborate opinions upheld the validity 
of the respective Unfair Sales Act of their 
states. In these opinions, as in Englebrecht 
uv. Day, supra, many of the decisions of the 
various states relating to similar enact- 
ments are analyzed and discussed, and 
therefrom it appears that in each instance 
where the law was held unconstitutional it 
was because of the invalidity of some par- 
ticular section thereof by reason either of 
indefiniteness or uncertainty, or by the fail- 
ure of the law to make wrongful intent an 
essential ingredient of the offense. 


[Amendment Claimed Insufficient] 


Defendant asserts that the mere amend- 
ment of the Act by striking out the “or 
effect’”” phrase and the “prevailing market 
conditions” phrase and the “prevailing mar- 
ket conditions” phrase, which we con- 
demned in Englebrecht v. Day, supra, did not 
tender it valid and constitutional, and urges 
that we “again search the entire record and 
transcript, and again strike down this dan- 
gerous legislation, which strikes at the very 
heart of free enterprise.” 


In Herrin v. Arnold, supra; Jack Lincoln 
Shops v. State Dry Cleaners Board, supra, 
and Application of Richardson, supra, we held 
that this court would indulge every pos- 
sible presumption that an act of the Legis- 
lature was constitutional. In School Dist. 
No. 25 of Woods Co. v. Hodges, 199 Okla. 
81, 183 P. 2d 575, we said: 


“Where the constitutionality of an act 
of the legislature is in question all rea- 
sonable doubt will be resolved in favor of 
the questioned authority and the act will 
be declared constitutional unless it can 
be clearly demonstrated that the legisla- 
ture did not have the power or authority 
exercised or that its authority was exer- 
cised arbitrarily and capriciously, for in- 
stance as to classification or delegation of 
authority, to the prejudice of the rights 
of some of the citizens.” 


Numerous decisions announcing and up- 
holding this statement or rule are cited in 
support thereof in that case. 

In Pawnee County Excise Board v. Kurn, 
187 Okla. 110, 101 P. 2d 614, we said: 
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“It is only where an act of the Legis- 
lature is clearly, palpably and _ plainly 
inconsistent with the terms and provi- 
sions of the Constitution that the courts 
will interfere and declare such act invalid 
and void. Munroe v. McNeill, 122 Okla. 
297, 255 P. 150; Protest of Downing, 164 
Okl. 181, 23 P. 2d 173. The action of the 
lawmaking power must in all cases be 
upheld, unless its action is manifestly 
in contravention of the Constitution.” 


[Law Held Valid] 


Examination of the 1949 act does not 
disclose that it contains any provision held 
invalid or unconstitutional in the decisions 
cited and relied upon by defendant, or that 
any of its provisions are clearly, palpably 
and plainly inconsistent with the provisions 


‘of our Constitution, or of the Constitution 


of the United States. We therefore indulge 
the presumption stated in School Dist. No. 
25 of Woods Co. v. Hodges, supra, and hold 
the law valid as against the objections 
urged by defendant. The trial court did not 
err in overruling the demurrer. Affirmed. 


ARNOLD, C. J., and Corn, Grsson, Davison, 
HALLEy, JJ.: concur. WELCH, JOHNSON, and 
O’Neat, J].: Dissent. 


[Dissent ] 


O'NEAL, J.: (dissenting) I do not agree 
with the majority opinion. In my judg- 
ment the act of the legislature of 1949, 
designated as the Unfair Sales Act, contra- 
venes the fourteenth amendment to the 
Constitution of the United States, and like- 
wise contravenes section 2 and 7 of Article 
2 of the Constitution of the State of Okla- 
homa. 

The defendant was charged with violat- 
ing the Act in that he advertised for sale, 
offered for sale, and sold at retail certain art- 
icles of merchandise at less than cost plus sev- 
eral items to be added to the original cost, 
including a 6% markup, as provided in said 
Act, the articles so sold being :— 

“Crisco Shortening, three (3) pounds, 
at the price of 71¢;” 

“Popular brand cigarettes at 20¢ per 
package;” 

“Folgers Coffee at 69¢ per pound;” 

“Large size oxadol (sic) Soap Grains 
at 23¢ per package.” 

At this point attention is directed to the 
fact that the sale of cigarettes at prices 
below cost is regulated by House Bill No. 
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4745 Title 15.aChap el 4a (a) Seales 1049) 
known as the Unfair Cigarette and To- 
bacco Products Sales Act. 


An unfair sales act was adopted in Okla- 
homa in 1941; 15 O. S. 1941, Sections 591- 
597, 1941 S. L. page 53. 


[Reasons for Invalidity of Prior Law] 


In Englebrecht v. Day, 201 Okla. 585, 208 
P. 2d 538, the trial court held said act un- 
constitutional solely upon the ground that 
said act made it a misdemeanor for a re- 
tailer or wholesaler to advertise, offer to 
sell, or sell any merchandise at less than 
cost as defined in the act, with the intent 
or effect of inducing the purchase of other 
merchandise, or of unfairly diverting trade 
from a competitor, or otherwise injuring a 
competitor, impairing and preventing fair 
competition, or injuring public welfare. The 
reason the trial court held the act uncon- 
stitutional was the inclusion of the words 
“or effect” immediately after the words 
“With intent” in Section 3 of the act (O. S. 
1941, Sec. 593), so as to make it possible to 
prosecute a retail merchant criminally, or 
subject him to injunctive restraint where 
the effect of the act relied upon was to 
induce the purchase of other merchandise 
or unfairly divert trade from a competitor, 
etc., although there was no such intent on 
the part of the seller. On appeal, this 
court, in Englebrecht v. Day, supra, sustained 
the trial court in holding said act uncon- 
stitutional on the specific grounds stated by 
the trial court, and also held another pro- 
vision of the act (Subdivision E of Section 
3) invalid. 


In 1949, effective May 18, 1849, the Legis- 
lature enacted an “Unfair Sales Act’ sub- 
stantially the same as the act of 1941, except 
that the provisions held invalid in Engle- 
brecht v. Day, supra, were omitted. The Act 
provided that duly organized and existing 
trade associations, whether incorporated or 
not, are authorized to prosecute a suit or 
suits for injunctive relief and costs as the 
real party in interest for or on behalf of 
one or more of said associations’ members, 
when violation of the act directly affects, 
or threatens to affect, or injure such mem- 
ber, or members, or where violation of the 
act threatens to impair fair competition, or 
otherwise affects such members. 


Defendant in this case contends that the 
“Unfair Sales Act’ of 1949, after elimina- 
tion of the two objectionable provisions 
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found and held unconstitutional in Engle- 
brecht v. Day, supra, contravenes the fifth 
amendment and Section 1 of the Fourteenth 
Amendment of the Constitution of the United 
States and contravenes Sections 2 and 7, Ar- 
ticle 2, of the Constitution of the State of 
Oklahoma. 


It has many times been said that :— 


“No common law right has been more 
firmly established or more treasured than 
the right of the individual to sell his 
goods or his services at whatever price 
he and the purchaser might agree upon. 


State v. Packard-Bamberger & Co. Inc., 2 A. 
2d 599. In the same case it is said: 


“T think that, at least, it is safe to say 
that the most enlightened judicial policy 
is to let people manage their own busi- 
ness in their own way, unless the ground 
for interference is very clear; as for ex- 
ample, the milk industry. I believe we 
cannot too greatly exaggerate the value 
and importance to the public of fixing a 
fair price in competition.” 


In Williams v. Standard Oil Company, 278 
We SS AE, 7S) 1, Gal, FV, GO A IE UR, SOO, 
it is said: 

“It is settled by recent decisions of this 
court that a state legislature is without 
constitutional power to fix prices at 
which commodities may be sold, services 
rendered, or property used, unless the 
business or property involved is ‘affected 
with a public interest.’ ”’ 


And 


“Nothing is gained by reiterating the 
statement that the phrase is indefinite. 
By repeated decisions of this court, be- 
ginning with Munn vw. Illinois, 94 (pas 
113, 24 L. Ed. 77, that phrase, however 
it may be characterized, has become the 
established test by which the legislative 
power to fix prices of commodities, use 
of propesty) or services must be meas- 
ured. 


As to “when is a business affected with the 
public interest” it is therein said: 


“A ffirmatively, it means that a business 
or property, in order to be affected with 
a public interest, must be such or be so 
employed as to justify the conclusion that 
it has been devoted to a public use and its 
use thereby in effect granted to the public.” 


And 
“Negatively, it does not mean that a 


business is affected with a public interest 
merely because it is large or because the 
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public are warranted in having a feeling 
of concern in respect of its maintenance.” 


But in Nebbia v. New York, 291 U. S. 502, 
78 L. Ed. 940, 89 A. L. R. 1469, the Su- 
preme Court of the United States said: 


“It is clear that there is no closed class 
or category of business affected with a 
public interest, and the function of courts 
in the application of the Fifth and Four- 
teenth Amendments is to determine in 
each case whether circumstances vindi- 
cate the challenged regulation as a rea- 
sonable exertion of governmental authority 
or condemn it as arbitrary or discrimina- 
tory.” 


And the Court had under consideration the 
power of the State of New York, through a 
control board created by the State, to fix 
the price at which fluid milk could be sold 
in that state. It was pointed out that the 
reasons for the enactment of the law were 
set forth in the first section of said act, 
and, so far as material, were: 


“* * * that unhealthful, unfair, unjust, 
destructive, demoralizing and uneconomic 
trade practices exist in the production, 
sale and distribution of milk and milk 
products, whereby the dairy industry in 
the state and the constant supply of pure 
milk to inhabitants of the state are im- 
periled; these conditions are a menace 
to the public health, welfare and reason- 
able comfort; the production and dis- 
tribution of milk is a paramount industry 
upon which the prosperity of the state 
in a great measure depends; existing 
economic conditions have largely destroyed 
the purchasing power of milk producers 
for industrial products, have broken down 
the orderly production and marketing of 
milk, and have seriously impaired the 
agricultural assets supporting the credit 
structure of the state and its local gov- 
ernmental subdivisions. The danger to 
public health and welfare consequent 
upon these conditions is declared to be 
immediate and to require public super- 
vision and control of the industry to en- 
force proper standards of production, 
sanitation and marketing.” 


It thus appears that the sale of fluid milk 
to consumers was affected or clothed with 
the public interest, because the public health, 
the public welfare and reasonable comfort 
were involved. The law still is that the 
power to fix prices does not exist in respect 
to merely private property, or business, 
except where the business, or the property 
sold, has become affected with the public 
interest. Tyson & Bros. United Ticket Offices 
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v. Banton, 273 U. S. 418, 71 L. Ed. 718. Wil- 
hams v. Standard Oil Company, supra. In 
State v. Packard-Bamberger & Co., supra, 
it is said:— 

“Fixing the price on all goods is a 
very different thing from fixing the price 
on one kind of article. The one means 
destruction of all competition and of all 
incentive t@ increase excellence of the 
product; the other means heightened 
competition and intensified incentive to 
increase quality.” 

That is particularly true where the one 
kind of article is affected with the public 
interest. And in State v. Packard-Bamberger 
Co., supra, it was said :— 

‘St now becomes important in this case 
to inquire, ‘What business, if any, has 
been declared by the Fair Sales Act to 
be “affected with the public interest.’’’ 
The ‘Fair Sales Act’ declares not one 
single business enterprise to be so af- 
fected, and yet imposes restrictions upon 
all business.” 

The Court then said: 


“Under no sweeping conception of gov- 
ernment or economics has there been 
such a sweeping deprivation of long cher- 
ished rights constitutionally reserved to 
the individuals, themselves, been justified 
under the law of the land.” 


[Public Interest Not Affected] 


It has never been declared by the Legis- 
lature that Crisco shortening, Folgers cof- 
fee, or Oxydol soap grains are essential for 
the preservation of the public health or that 
they or either of them are in any way af- 
fected, or clothed, with the public interest, 
and I have heretofore pointed out that the 
sale of cigarettes is regulated by another 
statute, and there is no declaration by the 
Legislature that an adequate supply of popu- 
lar brand cigarettes is essential to the pro- 
motion or preservation of the public health, 
or that cigarettes are otherwise affected 
with the public interest. 


[Laws Econonucally Unsound] 


The purpose of the act is said to be the 
protection of free competition, to prevent 
monopolies, and to prohibit destructive com- 
petition. It is now the view of some writ- 
ers that in the general analysis of the cost 
protection theory, several years of experi- 
ence under the statutes reveal them as par- 
ticularly undesirable, and that the record 
has not shown their sanction applied to 
protect small sellers against large scale 
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campaigns of underselling. That on the 
contrary, the laws have been used primarily 
by trade associations and larger units in 
order to prevent price cutting and to en- 
force the discipline system of price leader- 
ship which these units desire to establish. 
It is also said that there is some evidence 
that the laws have been utilized as a means 
of raising prices. See Yale Law Journal, 
Vol. 57, January, 1948, pages 416-417. As 
to the latter assertion, it is pointed out that 
in the San Francisco area cost surveys suc- 
cessively raised the required mark-up from 
6% in 1937 to 10% by 1940 when there was 
agitation to raise it to 12%. It is also 
pointed out that a Federal Trade Commis- 
sion comparison of prices charged by busi- 
nesses operating both in Virginia, where 
the law provides an 8% mark-up (6% re- 
tail and 2% wholesale) and in the District 
of Columbia, where no such act applies, it 
was found that Virginia prices were con- 
sistently higher. 


In State v. Packard-Bamberger Co. supra, 
the author of the opinion said: 


“T, therefore, feel that the right of the 
individual to fix his own prices cannot be 
infringed or denied, except in certain 
cases falling in well defined limits, none of 
which are present here.” 


In support thereof the court cites a long 
list of cases as follows: 
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“Ingersoll & Bro. v. Hahne & Co., 88 
N. J. Eq. 222, 101 A. 1030, affirmed 89 
N. J. Eq. 332, 108 A. 128; Walentz v. 
Crown Laundry Service, Inc., 116 N. J. 
Eq. 40, 172 A. 331; Tyson & Bro. Umited 
Ticket Offices v. Banton, 273 U. S. 418, 
AT Si iGty 4265 7 lle Heda / 18 pS a Arle ax. 
1236; Ribnik v. McBride, 277 U. S. 350, 48 
Sant 40 saa weed nolo mo OmArie mit: 
1327; Williams v. Standard Oil Co., 278 
W2S6235440) SCs MS 73m lee decoyeou 
A. L. R. 596; Near v. Minnesota, 283 U. S. 
697, Sle SC t625> oe lbardausoyen 


[Would Hold Law Unconstitutional] 


In my judgment the instant case comes 
well within the rules there stated. It is my 
opinion that the business of a retail grocer 
is not affected or clothed with the public 
interest, and that no one of the articles of 
merchandise named in the petition is af- 
fected or clothed with the public interest, 
and that the well defined limits referred to 
in State v. Packard-Bamberger Company, 
supra, are not present here. I think that the 
Act’ contravenes the Fourteenth Amend- 
ment to the Federal Constitution. Tyson & 
Bro. United Ticket Office v. Blanton, Dist. 
Atty., 71 L. Ed. 418, State v. Packard-Bam- 
berger Company, supra. It is my opinion that 
it likewise contravenes Sections 2 and 7 of 
Article 2 of the Constitution of the State 
of Oklahoma, and is unconstitutional. 


[f 62,792] Al Abrams v. Bendix Home Appliances, Inc. 
In the District Court of the United States for the Southern District of New York. 


Civil 57-133. March 13, 1951. 


Sherman Antitrust Act, Clayton Antitrust Act 


Where Action May Be Brought—Venue Dependent on Transacting Business in 
District—Activities to Be Considered Together, Not Separately.—It is the study of all 
the activities of a corporation, and not a study of the individual activities each by itself, 
which determines whether the corporation is transacting business in a district, as that 
term is intended in the venue provisions of the Clayton Act. A corporation may be found 
to be transacting business although none of the corporation’s activities touch the ultimate 
consumer, or indeed retailers, in a substantial way. Activities in a district which will 
provide proper venue in that district may be less than those which would be required to permit 
service of process there, and a decision that venue requirements are satisfied does not 
also mean that the district is the most convenient forum for trial of the corporation. 
isp eseate Sherman Act annotations, Vol. 1, { 1640.291; Clayton Act annotations, Vol. 1, 

032.55. 


For the plaintiff: Austin & Malkan, by Arnold G Malkan, of New York, New York. 


For the defendant: Goldwater & Flynn, by James L. Goldwater, of New York, 
New York. 


vere decision on same matter in this case, see opinion of the District Court 
at {[ 62,652. 
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Epwarp WEINFELD, D. J.: [Jn full text 
except for omissions indicated by asterisks.] 
In this action to prevent and restrain al- 
leged violation by defendant of the antitrust 
laws and to recover treble damages there- 
under, both jurisdiction and venue are 
predicated on Section 12 of the Clayton 
ACESS aS. Cc Asg222 


* * * 


The question is whether the “venue privi- 
lege” under Section 12 of the Clayton Act 
entitles plaintiff to prosecute this action in 
this district. This latter section has two 
functions in antitrust suits against corpo- 
rations: (1) To determine where process 
may be served; and (2) to fix the venue. 
Since venue may be had not only in the 
judicial district whereof the corporate de- 
fendant is an inhabitant “but also in any 
district wherein it may be found or trans- 
acts business” the issue is whether the de- 
fendant at the time of the service of process 
transacted business in the Southern District 
of New York. 


[Purpose to Enlarge Venue Privilege] 


Section 12 of the Clayton Act is an en- 
largement of jurisdiction granted under 
Section 7 of the Sherman Anti-Trust Act, 
15 U. S. C. A. 15, which restricted suits 
to the district in which the defendant “re- 
sides or is found” and so controlled both 
the place of service of process and venue. 
United States v. Scophony Corporation of 
America, 333 U. S. 795, 804. The Supreme 
Court held that the expression “transacts 
business” in Section 12 was intended to 
broaden the choice of forum available to 
plaintiffs in antitrust actions in contrast 
to the narrower concepts enunciated in 
earlier cases which construed the word 
“found.” Thus, venue is proper when in 
the ordinary sense the defendant engages 
in any substantial business operations and 
the test of venue is the “practical, everyday 
business or commercial concept of doing or 
carrying on business ‘of any substantial 
character’.” United States v. Scophony Cor- 
poration of America, supra, p. 807; Eastman 
Co, v. Southern Photo Co., 272 U. S. 359. 
The purpose of the Congress in enlarging 
venue was to relieve “persons injured through 
corporate violations of the antitrust laws 
from the ‘often insuperable obstacle’ of re- 


1‘‘Any suit, action, or proceeding under the 
antitrust laws against a corporation may be 
brought not only in the judicial district whereof 
it is an inhabitant, but also in any district 
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sorting to distant forums for redress of 
wrongs done in the places of their business 
or residence. A foreign corporation no 
longer could come to a district, perpetrate 
there the injuries outlawed, and then by 
retreating or even without retreating to its 
headquarters defeat or delay the retribution 
due.” United States v. Scophony Corporation 
of America, supra, p. 808. The instant appli- 
cation must be considered in the light of 
the Congressional intent, as declared by 
the Supreme Court, to extend jurisdiction 
under Section 12. 


[Wider Than Provisions for Process] 


As indicated in the Eastman and Scophony 
cases, venue may be proper in a district, 
although the corporation may not be sub- 
ject to service of process there. It follows 
that the standard to be applied in deter- 
mining whether a corporation “transacts 
business” for the purposes of venue under 
Section 12 is more liberal than that used in 
deciding the validity of service. As some 
of the cases phrase it, “The quantum of 
business which must be transacted by a 
corporation” to support venue in an anti- 
trust suit “is less than the ‘doing business’ 
necessary to sustain the service of process 
in other cases.” Windsor Theatre Co. v. 
Loew’s Inc., 79 F. Supp. 871, 873; Jeffrey- 
Nichols Motor Co. v. Hupp Motor Car Corp., 
46 F. 2d 623. 


[Case Governed by Own Facts] 


In cases of this type precedents do not 
necessarily control and each case must be 
governed by its own peculiar set of facts. 
Echeverry v. Kellogg Switchboard & Supply 
Corral Saeed 900 eX Bt ae 

Defendant Bendix Home Appliances, Inc., 
a manufacturer of household appliances, is 
a corporation organized under the laws of 
Delaware, having its main office and prin- 
cipal place of business in South Bend, Indi- 
ana, branch offices in Chicago, Pittsburgh, 
Detroit, Cincinnati, and a branch office and 
factory in Clyde, Ohio. 

x * * 

[Types of Activity] 


The defendant in summation of its posi- 
tion urges that it has no office, no factory, 
no warehouse, no sales representative, no 


wherein it may be found or transacts business; 
and all process in such cases may be served in 
the district of which it is an inhabitant, or 
wherever it may be found.”’ 
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telephone and no office directory listing, no 
real estate, no other tangible property, no cor- 
porate records and no books of account 
in this district; that it is not licensed tu do 
business here, pays no franchise tax, has 
designated no agent to receive process here, 
that the company solicits no orders and 
makes no: sales, maintains no repair facili- 
ties, engaged no personnel in the district. 
At most, it urges, employees with wide 
territory to cover occasionally or sporadi- 
cally pass through this district in the course 
of their travels. Hence, it concludes that 
no proper venue may be based upon such 
“very tenuous” and “completely circum- 
scribed activities.” 


As against defendaht’s summary of its 
position, the plaintiffs counter with the 
following: 


Bendix, for the past several years, has 
maintained four bank accounts in the South- 
ern District of New York. Although one 
of these is presently inactive, the remaining 
three, in defendant’s own language, “have 
at all times been active accounts, each in- 
volving the drawing of hundreds of checks 
annually totaling several hundreds of thou- 
sands of dollars.” Bendix employs a rotat- 
ing system whereby for two week periods 
all obligations wherever incurred and wher- 
ever payable are met by checks drawn ex- 
clusively on one bank, and it concedes that 
under this procedure one account in this 
district is used for all such payments, “re- 
gardless of who the payee was or where 
he was located.” 

kee 


During the past two years the defend- 
ant has made purchases from twenty-seven 
suppliers in the State of New York, eight 
of whom are located in this district. * * * 


* * * Tt is undisputed that Bendix’ Field 
Service Supervisor spends five working 
days per month in New York City, although 
what portion of his time is spent within 
this district is unspecified. His duties have 
been described as “a service to the distribu- 
tors, to see that they understand the meth- 
ods and are properly carrying them out.” 
Defendant’s Service Manager visits this 
district but only sporadically for a “day or 
so” and “in an advisory capacity” concern- 
ing service problems. The activities of 
these employees fall into a consistent and 
systematic pattern which existed at the time 
of the commencement of this action and 
which still obtains. 
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During the past three years Bendix has 
conducted schools within this district to 
acquaint service personnel and distributors 
with its products. These sessions are of 
two to three days duration each year, the 
most recent of them having been held on 
July 27th, 1950. 

Regional conferences are conducted by 
Bendix yearly, and the last two were held 
in this district, most recently in January 
1950. * * * The subjects discussed related 
to advertising, pricing, production and 
distribution. 

Bendix’ extensive advertising program 
has numerous contacts in this district. It is 
conceded that a substantial portion of its 
advertising budget is allocated to the New 
York City market. * * * 


Although, as already indicated, sales to 
the consumer-public are made solely by 
retailers, a warranty which runs directly 
from Bendix to the consumer accompanies 
the sale of each appliance. Under that war- 
ranty, the replacement of defective parts is 
the responsibility of Bendix. However, this 
obligation is actually performed by either 
Bruno or the dealers. If the latter, the 
part is submitted to Bruno for approval 
and, together with those parts replaced by 
Bruno, it is forwarded to Bendix. Final 
approval rests with Bendix, and thus the 
act of the dealer or distributor on behalf of 
Bendix in the chain leading’ from manufac- 
turer to the consumer is the act of Bendix. 


Three of the five members of defendant’s 
Board of Directors maintan residences and 
conduct their personal business affairs from 
their respective private offices in the South- 
ern District of New York. * * * 


[Found to Transact Business] 


The visits by employees and officers in 
connection with the business and affairs of 
the defendant and the promotion of its 
interests; the conduct of schools and con- 
ferences relating to marketing and distribu- 
tion of its products and the maintenance of 
public good will towards it; making of 
purchases; maintenance of bank accounts, 
some of which are regularly used to dis- 
charge obligations of the defendant, no 
matter where incurred; the method of adver- 
tising and the sharing of the costs thereof; 
as well as the other items referred to above, 
establish a regular pattern of transacting 
business of a substantial character in this 
district in the distribution program. The 
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activities of the defendant come well within 
the facts ruled upon in Jeffrey-Nichols Motor 
Co. v. Hupp Motor Car Corp., supra, where 
venue was upheld. 

In the briefs submitted on this motion 
both parties isolate each activity of defendant. 
* * * [T]he question of venue cannot be 
determined by drawing up a “check list’ of 
specific incidents of business done and com- 
paring it with the activities in the particular 
case. In the Scophony case the Supreme 
Court expressed disapproval of this practice 
of “atomization.” It is the totality of acts 
and conduct rather than isolated and frag- 
mented items thereof which must govern. 
* * * Application of this liberal test shows 
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that business of a substantial character is 
transacted in this district—at least to an 
extent sufficient to sustain venue. 


[No Decision on Convenience] 


The court has passed only on the ques- 
tion presented—the motion to dismiss the 
action because of improper venue. It has 
not considered such issue as may be raised 
under the doctrine of forum non conveniens. 
*x* * OK 


[Motion Denied] 


The cross motion by defendant for an 


order dismissing the action because of 
improper venue is denied. 
a ae 


[] 62,793] People of the State of California v. Max Part, et al. 


In the California Court of Appeals for the Second District, Division One. 


17282. March 6, 1951. 


Civil No. 


Appeal from a judgment of the Superior Court of Los Angeles County. CLarence M. 


Hanson, Judge. Reversed. 


California Unfair Practices Act 


Sales Below Cost—Who May Enforce Compliance—State is Proper Party Plaintiff. 
—The purpose of the California Unfair Practices Act is to safeguard the public, and there 
is nothing in the Act to indicate that the state, acting through its duly elected officers, 
may not enforce the statute through action in the name of the people against violators 


of the Act. 


See the State Laws annotations, Vol. 2, J 8068.80. 


For the plaintiff: 
Deputy Attorney General. 


For the defendants: 


Fred N. Howser, Attorney General, and James A. Doherty, 


Knight, Gitelson & Ashton and Nat Rosin. 


Reversing a judgment of the Superior Court, 1948-1949 TrapE Cases {] 62,420. 


Waite, P. J.: [In full text except for 
omissions indicated by asterisks] This is an 
appeal taken by the People of the State of 
California from a judgment of the Superior 
Court of Los Angeles County sustaining 
a demurrer to the People’s complaint with- 
out leave to amend and dismissing the 
action. 


The action was one instituted by the 
attorney general in behalf of the People of 
the State of California to enforce the “sales 
below cost” provisions of the Unfair Prac- 
ticessAct Ti*-*, 

In a memorandum ruling prepared by the 
trial judge it was held that the state was 
not a proper party plaintiff to maintain a 
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civil action to restrain alleged violations of 
the Unfair Practices Act. * * * 

This precise question was before the 
Supreme Court in the case of People v. Centr- 
O-Mart, 34 Cal. 2d 702 [214 P. 2d 378], de- 
cided February 7, 1950, some time after the 
decision by the trial court in the instant 
action Gee 


[Nothing to Prevent State’s Action] 


After holding that the Legislature has 
specifically declared that the purpose of 
the act here in question is to “safeguard the 
public,” the court, in the case just cited, 
concluded, “that there is nothing in the Un- 
fair Practices Act to lead to the conclusion 
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therein stated, the judgment from which 
this appeal was taken is reversed. 


DRAPEAU, J., concurred. 
Doran, J., dissented. 


that the legislature intended to exclude the 
state, acting through its duly elected offi- 
cers, from enforcing its provisions in the 
interest of the public welfare.” 

Upon the authority of the case of People 
v. Centr-O-Mart, supra, and for the reasons 


[] 62,794] General Electric Co. v. Bernfield. 


In the Supreme Court of New York County. Special Term, Part I. 
1107. March 28, 1951. 
New York Fair Trade (Feld-Crawford) Act 


Excepted Sales—Closing Out Line of Merchandise—When Seller is Under Injunc- 
tion—When a dealer selling fair-traded merchandise is under injunction prohibiting him 
from selling the fair-trade products of a certain producer at less than the stipulated price, 
he is not entitled to treat close-out sales as an exception from fixed price provisions, 
unless he first gets the permission of the court, or has the injunction modified to permit 
such close-out sales. 


See the State Laws annotations, Vol. 2, {| 8604.42, 8604.78; Resale Price Maintenance 
Commentary, Vol. 2, { 7278, 7362. 


1250 Nee yeu lens 


Mr. Justice A. J. Levy: [In full text ex- 
cept for omissions indicated by asterisks] 
* * * Tt is clear that defendant violated an 
order of this court even though he was 


motion by defendant to amend the judg- 
ment by inserting a provision allowing the 
close out of plaintiff's merchandise is granted 
provided reasonable terms and conditions 


are imposed to ensure that it will not be 
used as a device to circumvent the in- 
junction. * * * 


conducting a “close out sale.” If he was 
desirous of closing out plaintiff's products 
a modification of the injunction order 
should have been obtained. * * * Cross- 


[| 62,795] United States v. Minnesota Mining and Manufacturing Co., Behr-Manning 
Corp., The Carborundum Co., Armour and Co., Durex Abrasives Corp., The Durex Corp. 


In the District Court of the United States for the District of Massachusetts. Civil 
Action No, 8119. February 20, 1951. 


Sherman Antitrust Act 


Amendment of Decrees—Acquisition of Foreign Plant of Small Competitive Impor- 
tance—Request Denied Where Plant Involved in History of Conspiracy.—A request to 
amend an injunction decree so that defendant would be allowed to acquire a small German 
plant which it is alleged would not offer great competition to new entrants in the foreign 
field, is denied. When it has been found that the German plant was the creature of the 
conspiracy condemned in the judgment, and where the defendant has already been allowed 
to keep one foreign subsidiary although it could have been required to divest itself of 
all such plants, there is no need to permit the acquisition of yet another, when such 
acquisition could offer the defendant any competitive advantage, however slight, over 
new competitors. 


Amendment of Decrees—Retention of Foreign Licensing Company to Avoid New 
Involvements with Foreign Government Bureaus—Denial Where Danger of New Anti- 
trust Problems in Pooling of Patents.—Also denied is another request, by which it is 
sought to retain a foreign patent-licensing company, stripped of all powers except to hold 
stock and collect royalties, in order to take advantage of the permission that company 
already has from the British government to do so, and thus avoid new applications for 
exemption from British monetary controls. The motion is denied because the licensing 
company was once used as an illegal patent pool, ancillary to the forbidden conspiracy, 
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and its availability for new patent licenses and assignments makes possible the develop- 


ment of new antitrust problems. 


The refusal is especially warranted where it appears 


that application to accept royalty payments would have to be made anew in any case by 
the licensing company after its change of status caused by the paring down of its powers. 


See the Sherman Act annotations, Vol. 1, J 1610.411. 
For prior opinion and decree, see {| 62,687 and 62,724. 


Wyzanskl, D. J.: [In full text except for 
omissions indicated by asterisks] This matter 
is before me on a motion, filed February 2, 
1951, by defendants, asking for construction 
and modification of the decree entered in 
this case on September 13, 1950, * * * 


[Permission to Acquire German Plant Asked] 


Perhaps the most serious aspect of the 
motion relates to the request that Minne- 
sota be allowed to acquire, in addition to 
the English manufacturing subsidiary, the 
German manufacturing subsidiary, Durex 
Schleifmittel. Defendants’ request on this 
score would require a modification of Sec- 
tion 8 (c) of the decree of September 13. 
The Government vigorously opposes this 
aspect of the motion. The argument ad- 
vanced by defendants stresses these among 
other points. The German subsidiary has 
never been financially successful on a large 
scale. It remains a speculative investment. 
The size of the German subsidiary’s opera- 
tions is limited, running not more than 
eight to ten per cent of the total production 
of coated abrasives within Germany. More- 
over, the plant as now built has not the 
most modern machinery and is not equipped 
to produce a full supply of abrasives. Un- 
like some of the other defendants in this 
case, Minnesota has no German outlet. 
Furthermore, under the terms of the decree 
Minnesota would be free to acquire or build 
any German plant other than the one now 
owned by Durex Schleifmittel. Finally, the 
argument runs, the scope of the operations 
of Durex Schleifmittel is so limited that it 
could not substantially interfere. with com- 
petition of the American manufacturing 
companies desiring to export either to Ger- 
many or other markets likely to be reached 
by Durex Schleifmittel. 


[Illegal Background of Growth] 


There is undoubted force in these argu- 
ments. However, the Government points 
out that the German subsidiary was not 
only the creature but the very embodiment 
of the unlawful conduct of the defendants. 
It was the manufacturing centre in Ger- 
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many licensed by all the American manu- 
facturing companies within the conspiracy, 
and its growth was a consequence of the 
conspiracy. This Court would have been 
justified, under doctrines such as that an- 
nounced in United States v. Paramount Pic- 
tures, 334 U. S. 131, more particularly at 
pages 152-3, in requiring defendants to di- 
vest themselves of all foreign manufactur- 
ing subsidiaries, including this German 
manufacturing subsidiary. * * * 


[Modification of Decree Provision Denied] 


In resolving this controversy I have borne 
in mind the fact that the original decree 
went to what seems to me the verge of 
what I was permitted to do to protect de- 
fendants from unreasonable losses. I was 
aware that I had the power under the 
Paramount and other cases to require de- 
fendants to sell to strangers the three for- 
eign manufacturing plants operating in 
England, Germany, and Canada. At the 
same time I recognized that to force a sale 
under present conditions would be to im- 
pose a severe financial hardship upon the 
defendants. JI felt that separation of the 
three plants into three different ownerships 
would accomplish most of the purposes 
which the Government had a right to 
stress. I was aware that the Government 
did not get all to which it might be en- 
titled, for each of the manufacturing plants 
so located in England, Germany, and 
Canada had the advantage of licenses or 
sublicenses originating with the American 
manufacturing defendants. Thus, one who 
acquired such a subsidiary had a slight, or 
perhaps large, advantage over an American 
company which went on its own into one 
of those foreign countries and established a 
subsidiary afresh. To permit any one com- 
pany which was a defendant in this case to 
acquire two subsidiaries of the three to 
which I have been referring would seem to me 
to go somewhat further than this Court 
would be justified in going. I ain not en- 
tirely persuaded by the fact that the other 
American manufacturing defendants are 
willing that Minnesota should acquire two 
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of these subsidiaries, for it is to be borne 
in mind that these other American manu- 
facturing defendants are ultimately licensors 
of the subsidiaries with which we are deal- 
ing. They may have advantages arising 
either out of past practice and custom or 
out of friendly association and anticipated 
benefits which make their requests hardly 
safe guides for this Court. In short, I deny 
so much of the motion as requests this 
Court to modify Section 8 (c) of the decree 
to allow Minnesota to acquire both the 
English and the German manufacturing 
subsidiaries. In denying this part of the 
motion I leave the defendants with the full 
options and alternatives originally per- 
mitted in Section 8 (c) of the decree. They 
are at liberty to propose another plan than 
the one they have offered and to fit it 
within the framework of Section 8 (c). 


The other major point raised by the mo- 
tion relates to the status of Durex, which 
was covered by the provisions of Section 
8 (a) of the decree of September 13, 1950, 
and perhaps by certain other parts of the 
decree. Defendants point out that the 
situation in England and also in Germany 
is such that Durex serves as a conduit 
which has already been approved by certain 
administrative permissions and which _ it 
would be undesirable to eliminate. The 
problem can be made more explicit by re- 
ferring specifically to the English situation. 


[Payment of English Royalties 
Presently Allowed | 


The English subsidiary manufacturing 
company has licenses or sublicenses which 
were issued to it by Durex. Under those 
licenses, particularly three agreements cited 
in the motion, royalty payments are due 
from the English manufacturing subsidiary 
to Durex. Payments of the royalties under 
those agreements have been approved by 
the British Board of Trade so that restric- 
tions which would otherwise exist regard- 
ing currency are bypassed. A _ parallel 
permission has been secured from the British 
Board of Trade to allow the British manu- 
facturing subsidiary to pay to Durex divi- 
dends on the British stock which Durex 
holds. 


[Seek to Avoid New Administrative 
Proceedings | 


Defendants urge that Durex should be al- 
lowed to continue so that new permissions 


{| 62,795 


Court Decisions 
U.S. uv. Minnesota Mining and Mfg. Co., etal. 


Number 212—94 
4-13-51 


do not have to be sought from the British 
Board of Trade. Every application to an 
administrative authority for permission in- 
volves a risk that the administrative au- 
thority will not act favorably. At the 
present time the risk is perhaps greater 
than normal because the British Board of 
Trade might reduce the amount of royalty 
or of dividend which the English manufac- 
turing subsidiary has heretofore been al- 
lowed to pay. 


[Restriction on Durex Powers Consented To] 


Defendants are content to have certain 
safeguards added if the Court deems this 
desirable. For example, defendants pro- 
pose that the charter of Durex could be so 
limited that it would thereafter have no 
powers save to hold the stock of, and re- 
ceive payments under agreements with, the 
English subsidiary. Defendants are also 
prepared to eliminate from the present 
licenses or sublicenses held by the English 
company any features which give the Eng- 
lish company exclusive licenses within the 
United Kingdom, or any features which re- 
serve improper control over the terms and 
prices of the English subsidiary company. 


[Suggested Alternate Application 
Not Yet Made} 


The Government is opposed to this as- 
pect of the motion. It points out that no 
application has yet been made by any of 
the defendants to the British Board of 
Trade for permission to continue to make 
royalty and dividend payments not direct 
to Durex but direct to Minnesota. The 
Government also stresses the point that 
there was a time when Durex operated a 
patent pool which this Court condemned 
as being ancillary to a forbidden combina- 
tion in restraint of trade among the four 
principal American manufacturers of coated 
fabrics. To this last point the defendants 
reply that whatever may be said about a 
patent pool there is no objection to Minne- 
sota directly or through a subsidiary re- 
ceiving licenses from any different American 
manufacturing companies and utilizing those 
licenses for the purpose of manufacture of 
a large variety of abrasives in the English 
plant. This last point is not conceded by 
the Government, which apparently takes 
the position that a multiplicity of licenses 
granted to Minnesota or an English sub- 
sidiary of Minnesota by the principal 
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American manufacturers would raise a serious 
problem under the Anti-trust law. 


[Danger of Restraints in Granting Motion] 


Without agreeing with the Government’s 
contention, this Court is of the view that 
the point is not free from controversy, par- 
ticularly in the light of the background of 
the English subsidiary. Even though each 
of the American manufacturing companies 
were to give to the English subsidiary non- 
exclusive licenses which in no way con- 
trolled the terms and prices of the English 
subsidiary, the background of this case, and 
the past habits and associations of the com- 
panies might raise problems. And it is 
highly undesirable that a decree intended to 
end a controversy should promote it. And 
for that, among other reasons, that aspect 
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of Section 8 (c) of the decree to permit the 
continuation of Durex will be denied. 


[New Administrative Proceeding 
Necessary in Any Event] 


It may not be inappropriate to add that if 
the defendants were to succeed in their 
suggestion before this Court and Durex 
were to be continued so that the licenses 
between Durex and the British subsidiary 
were to be so modified that they were no 
longer exclusive and so that the licensor’s 
control over the licensee was modified, this 
Court would direct Minnesota to disclose 
this information to the British Board of 
Trade. Thus, in any event it would be 
necessary to make at least some effort to- 
ward administrative review in England of 
the problem here presented. 


of the motion which seeks a modification eek t eX 


[| 62,796] American Can Co. v. Bruce’s Juices, Inc. 


In the United States Court of Appeals for the Fifth Circuit. 
3021951° 


Appeal from the United States District Court for the Southern District of Florida. 
Affirmed. 


No. 13,037. March 


Robinson-Patman Price Discrimination Act 


Proof of Discrimination—Prospective Purchaser—Sale Not Necessary Where Pre- 
vented by Discriminatory Price.—A buyer, in order to be discriminated against, is not 
required to buy the article, where the seller’s discriminatory practice is itself the reason 
for the refusal or inability to buy. 

See the Clayton Act annotations, Vol. 1, f 2024.49, 2024.57, 2024.62; Robinson-Patman 
Act annotations, Vol. 1, § 2212.165, 2212.7892. 


Freight Charge Discrimination—Lack of Uniformity in Calculation of Freight from 
Shipping Point—Plants Not Manufacturing Product as Basing Point.—Pricing is dis- 
criminatory, in the sale of articles whose prices include freight charges, if some purchasers 
are permitted to buy at prices including freight only from the manufacturer’s nearest plant, 
after the manufacturer has borne the cost of freight to that plant from the point of actual 
manufacture, and other purchasers are required to pay a price including the cost of freight 
from the place of manufacture and are denied the privilege of paying the lower freight 
calculated from a nearer plant. 


See the Robinson-Patman Act annotations, Vol. 1, {| 2212.390, 2212.590, 2212.7892. 


Cumulative Discounts—Combine Selling—Arbitrary Classification Making Discounts 
Available Only to Few Purchasers.—Discrimination plainly exists in a manufacturer’s 
practice of granting discounts based on yearly volume of purchases, rather than size of 
individual shipments, when the discount classes are so fixed that the benefit of the discounts 
are available to only about one per cent of the purchasers, and when large purchasers 
with many plants are permitted to compute total purchases by pooling the consump- 
tion of all the separate plants, although some of these plants use products in no greater 
quantity than do the single plants of some purchasers who are not eligible for such 


discounts. 
See the Robinson-Patman Act annotations, Vol. 1, § 2212.314, 2212.510, 2212.530, 
2212.545. 


Trade Regulation Reports q 62,796 


64,352 


Court Decisions 
American Can Co. v. Bruce’s Juices, Inc. 


Number 212—96 
4-13-51 


For the appellant: Gerhard A. Gesell and Wm. M. Aiken, both of Washington, D. C., 


and John M. Allison, of Tampa, Florida. 


For the appellee: Cody Fowler and R. W. Shackleford, both of Tampa, Florida. 
Affirming an opinion of the district court, 87 Fed. Supp. 985, reported in 1948-1949 


TRADE CASEs at {] 62,484. 


Before McCorp, Borau and RUSSELL, Circuit Judges. 


McCorp, Circuit Judge: [Jn full text] 
Bruce’s Juices, Inc., a Florida corporation, 
brought this suit against American Can 
Company, a New Jersey corporation, to re- 
cover treble damages for injuries sustained 
as a result of defendant’s alleged violations 
of Sections 2 (a) and (e) of the Clayton 
Act, as amended by the Robinson-Patman 
Act. See Title 15 USCA, Sections 13 and 15. 


[Discriminatory Discounts Charged] 


The complaint, as amended, in substance 
charges defendant with having engaged in 
unlawful discriminations in the granting of: 
(1) unjustified quantity discounts on the 
sale of cans to plaintiff's larger competitors; 
(2) an unlawful “runway allowance” to a 
particular competitor of plaintiff, Morgan 
Packing Company; and (3) an unjustified 
and secret lower price on a particular type 
can, called the “3.12 lscan’’, to another of 
plaintiff's competitors, Engelman Gardens 
of Texas, while denying such lower price, 
or its equivalent, to plaintiff. 

Defendant, in answer, sought to justify 
its quantity discount pricing system as hayv- 
ing been established in good faith and based 
on actual savings in the sale of cans. It 
attempted to justify its “runway allowance” 
to Morgan Packing Company on the basis 
of savings in the expense of delivery. De- 
fendant affirmatively denied any price dis- 
crimination, either secret or otherwise, with 
respect to the “3.12 Iscan” sold to Engel- 
man Gardens. 


[Damages in Lower Court] 


The case was tried by the district court 
without a jury. After a lengthy trial, dur- 
ing which voluminous record testimony as 
well as much documentary evidence was 
introduced, the court made detailed and 
elaborate findings of fact and conclusions 
of law, and filed a later opinion? in which 
it found that defendant had actually en- 
gaged in the violations and unlawful dis- 
criminations charged, and had thereby caused 
plaintiff to suffer damages in the minimum 


187 Fed. Supp. 985. 
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sum of $60,000.00 The court thereupon 
awarded judgment for plaintiff in the amount 
of $180,000.00, without interest, this sum 
representing treble the amount of actual 
damages under the statute, plus stipulated 
attorneys’ fee of $35,000.00, making the 
aggregate judgment $215,000.00. 


The material facts, which we have care- 
fully dredged up from the voluminous rec- 
ord, reveal that plaintiff, during the period 
here involved, was a Florida canning cor- 
poration, with office and principal place of 
business at Tampa, Florida. J. Adams 
Bruce, who incorporated the plaintiff in 
1928 and became its president and principal 
stockholder, was a pioneer in the canning 
of citrus juice. When he first entered the 
trade in 1926 he had personally sold and 
delivered citrus juice to his customers in 
milk bottles. Largely as a result of his 
efforts, and the fact that canned citrus juice 
was well received by the public, the business 
prospered and grew. 


Defendant is the world’s largest manu- 
facturer of cans. Its average annual volume 
of sales has exceeded $96,000,000 during the 
years here involved. For many years it 
has maintained and operated plants which 
manufacture cans in over twenty states, as 
well as in Alaska, Hawaii and Canada. One 
of its plants is located in Tampa, Florida, 
where plaintiff, Bruce’s Juices, Inc., is also 
situated. 


Plaintiff’s average purchases of cans from 
defendant during the period involved amounted 
to about $350,000.00 per year. Defendant 
also sold cans under exclusive contracts, 
which were practically identical to the con- 
tract it had with plaintiff, to many of 
plaintiff's competitors in the grocery can 
trade, including California Packing Corpo- 
ration, Stokely Brothers, Hawaiian Pine- 
apple Company, Ltd., Libby, McNeill & 
Libby, Morgan Packing Company and The 
Great Atlantic and Pacific Tea Company. 
These competitors were supplied from plants 
of defendant located throughout the United 
States, and they were among defendant’s 
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largest customers, California Packing Corpo- 
ration alone purchasing more than $7,000,000 
worth of cans per year. Both California 
Packing Corporation and Stokely Brothers 
have plants at Tampa, Florida, and during 
the period under consideration they bought 
from defendant’s Tampa plant approxi- 
mately the same number of cans purchased 
by the plaintiff. Defendant also manufac- 
tured and sold cans to two of plaintiff's 
largest competitors in the “Iscan” trade, 
Engelman Gardens of Texas and Morgan 
Packing Company of Indiana. 


[History of Discount Practices] 


Prior to the enactment of the Robinson- 
Patman Act on June 19, 1936, defendant 
had granted quantity price discounts to its 
largest customers as high as 14%, and had 
kept no record of the cost of selling its cus- 
tomers or classes of customers, Upon the 
passage of that Act, and after some inves- 
tigation, defendant placed into force and 
effect a quantity price discount schedule 
which, in substance, allowed a 5% discount 
to a few of the largest customers who were 
able to purchase cans in excess of $7,000,000 
annually, and a sliding scale of discounts 
ranging from 1% to 5% to those customers 
who could buy between $500,000 and $7,000,000 
worth of cans annually, but allowed no dis- 
count whatever to the great majority of 
defendant’s customers, who were unable to 
purchase more than $500,000.00 worth of 
cans annually. These discounts remained 
in effect from June 19, 1936, through 1942. 


[Availability of Discounts] 


It was shown that in granting quantity 
discounts the defendant did not adhere to 
the various brackets of its quantity discount 
schedule. To the contrary, it began to 
divide and classify all of its customers into 
three groups designated as “A”, “B” and 
“C” The “A” group comprised those cus- 
tomers whose purchases equaled or exceeded 
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$7,000,000 annually; the “B” group included 
those customers whose purchases ranged 
from $500,000 to $7,000,000 annually; and 
the “C” group included the vast majority of 
remaining customers whose annual pur- 
chases fell below $500,000. Thus, for all 
practical purposes, the above grouping of 
defendant’s customers was based almost en- 
tirely on the annual volume of their respective 
purchases, and was in no wise governed by 
the actual cost of selling customers. As a 
result of the above discount system, 98% 
of defendant’s customers were not permit- 
ted to receive any discount whatever, and 
out of the remaining 2% who qualified for 
a discount only three customers received 
the 5% discount during any of the years in 
question. 


[Pooling of Purchases] 


It was further shown that under the system 
and group classification provided for in de- 
fendant’s quantity discount schedule, its 
larger customers were permitted to pool or 
aggregate their purchases from their vari- 
ous plants all over the country, and that 
the price discounts granted were based upon 
the gross amount of pooled purchases. This 
privilege of the larger can purchasers seri- 
ously handicapped plaintiff, as an individual 
canner operating only one plant, and placed 
it at an economic disadvantage. It enabled 
them to purchase the cans they needed at 
a lower price than plaintiff and other small 
independent canners.* 

With regard to the alleged unlawful “run- 
way allowance”, it was shown that the can- 
nery of Morgan Packing Company at Austin, 
Indiana, was connected with a plant of the 
defendant by means of a runway; that this 
runway could effect savings in transporta- 
tion sufficient to justify a lower price only 
if the cans so transported were manufac- 
tured at defendant’s plant at Austin, Indiana; 
that defendant nevertheless allowed the 
Morgan Packing Company a discount of 
45¢ per thousand on all cans carried on the 


2 Specifically, the quantity discount schedule 
provided as follows: 


Annual Purchases Discount allowed 


$1,000, COOLOT OVCl van cn wae mks 5% 
5,000,000 to $7,000,000............. 4% 
3,000,000 to $5,000,000............. 3% 
1,000,000 to $3,000,000............. 2% 

500,000 to $1,000,000............. 1% 
Under? $500/000 6.8) ct-epaasa ots None 


2 For example, Tampa, Florida is the site of 
plaintiff's cannery, a cannery of California 
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Packing Corporation and one of Stokely 
Brothers. Each of these canneries bought cans 
from defendant under identical contracts. The 
annual purchase of each of these three can- 
neries was approximately equal. Plaintiff re- 
ceived no discount during the period in dispute, 
with the exception of a 1% discount in 1939. 
California Packing Corporation received a 5% 
discount as a result of being permitted to pool 
its purchases, and Stokely Brothers received a 
discount of between 3% and 4% for the same 
reason. The economic advantage thus derived 
over plaintiff by these competitors is patent. 
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runway, although the evidence reveals that 
a substantial number of grocery cans and 
all of the Iscans were manufactured in 
plants of the defendant located at points 
other than Austin, Indiana; that there was 
no justification for the runway allowances 
on cans manufactured at other places than 
Austin, Indiana; that the defendant allowed 
Morgan Packing Company quantity dis- 
counts on its aggregate purchases and 
thereafter deducted substantial runway al- 
lowances; and that the granting of the 
runway allowance to this competitor re- 
sulted in actual and substantial injury to 
plaintiff. 


[Beginning Use of New Cans] 


About the year 1937 plaintiff began to sell 
fruit in small cans, called “Iscans”. These 
“Iscans” were all of the same diameter, 
2.02 inches, but varied in height from 3.00 
inches to 3.14 inches. Citrus juice was 
poured into these small Iscans arid sold in 
competition with bottled beverages from 
soft drink outlets. 


In the Fall of 1938 plaintiff inaugurated 
an extensive promotional and advertising 
campaign to sell citrus juices in Iscans in 
Alabama, Mississippi, Georgia and Florida, 
which states were referred to as the South- 
ern area. The product was well received 
and a large volume of citrus juice was sold 
during that year. In the following year 
plaintiff instituted a similar sales promo- 
tional campaign in Texas, Louisiana and 
Arkansas, which states were designated as 
the West area, and also attempted to de- 
velop Tennessee, North Carolina, Kentucky 
and the trade area around St. Louis, Mis- 
souri, known as the North area. Plaintiff 
had no appreciable success in its efforts to 
develop the latter two areas, and in fact 
suffered substantial loss. 


The evidence conclusively reveals that 
plaintiff’s losses as a result of its attempt 
to develop its West and North sales areas, 
and the injury to its business in other areas 
was the result of competition from two 
other citrus juice canners, Engelman Gar- 
dens of Texas and Morgan Packing Com- 
pany of Indiana. These two competitors 
had received from the defendant special dis- 
counts on the price of a particular type 
Iscan which had been denied to plaintiff. 
This discrimination in favor of plaintiff’s 
above named competitors was manifestly 
harmful to plaintiff’s business, for the rea- 
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son that the cost of the juice cans repre- 
sented a large percentage of the total cost 
of the citrus product, and the discrimina- 
tory higher price paid by plaintiff for an 
Iscan of like grade and quality diminished 
its profits and helped destroy its financial 
ability to withstand competition. 


[Preferential Pricing] 


It was shown that in September, 1939, 
defendant reduced the price of its 3.12 
Iscan out of proportion to all other Iscans 
which it sold. It was offered for sale by 
defendant to Engelman Gardens at a price 
even lower than the next smaller Iscan, the 
3.09. This was contrary to defendant’s pre- 
vious policy of pricing its Iscans upon the 
basis of their height alone, since the diame- 
ters of all Iscans were the same. Moreover, 
after granting the lower and more favorable 
price to plaintiff's competitor, Engelman 
Gardens, and thereby placing plaintiff at a 
competitive disadvantage with respect to 
the sale of its canned juice products, de- 
fendant thereafter extended credit in the 
amount of $400,000.00 to Engelman Gardens 
to help stimulate its business. 


After the sale of the 3.12 Iscan at the 
favorable low price to Engelman Gardens 
in September, 1939, there were no further 
sales of this type Iscan at the discrimina- 
tory price to plaintiff's competitors until 
June, 1940, when Morgan Packing Com- 
pany was also permitted to purchase the 
3.12 Iscan at the same low price in order 
to enable it to enter the fscan trade at its 
plant in Austin, Indiana. 


[Freight Equalizing Refused] 


When plaintiff discovered the dispropor- 
tionate lower price on the 3.12 Iscan being 
offered to its competitors, it called on de- 
fendant to equalize the prices of all the 
Iscans which it sold, or failing in that, to 
permit plaintiff to purchase the 3.12 Iscan 
in lieu of the 3.14 Iscan at the same low 
price for its own use. This the defendant 
refused to do. Plaintiff was denied the 
benefit of the lower price on the 3.12 Iscan 
because the defendant, contrary to its long 
established freight policy, refused to equal- 
ize freight on the Iscans with plaintiff’s 
Tampa plant. Instead, defendant insisted 
that plaintiff pay the freight on the ship- 
ments of Iscans from the plant in Baltimore 
where they were manufactured to Tampa, 
although it followed its old freight pricing 
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policy * on all other size Iscans and sold 
Morgan Packing Company the same Iscan 
with freight equalized to its plant at Austin, 
Indiana. The fact that it was denied the 
benefit of the lower price on the 3.12 Iscan 
in the above manner made it financially 
impossible for plaintiff to purchase that par- 
ticular Iscan along with its competitors. 

As a result of the favorable lower price 
on their Iscans, Engelman Gardens and 
Morgan Packing Company were enabled to 
increase their production and to sell their 
Iscan juices at a lower price than plaintiff. 
However, in one year they overpacked and 
were unable to dispose of their stock. They 
were forced to carry over a large portion of 
their inventory into the next season and sell 
it at a loss. This caused a flooding of the 
market, and disrupted the trade to such an 
extent that plaintiff’s sales of Iscans were 
greatly reduced and its business severely 
damaged. 


[Injury Through Quota Restriction] 


In further appears that in February, 1942, 
the Government put into effect a war regu- 
lation known as Order M-81, which re- 
duced the tinplate quota available to canners 
to 125% of their previous year’s output; 
that the unlawful discriminations of the de- 
fendant had resulted in reducing the num- 
ber of cans sold by the plaintiff in the base 
year 1940-41, and had the effect of restrict- 
ing its can quota for the duration of the 
war, thereby causing substantial injury and 
damage to plaintiff. 


Finally, it is practically without dispute 
that plaintiff, Bruce’s Juices, throughout the 
years of its business activities had built up 
a good name, reputation and good will in 
the trade, which were of substantial and 
real value; that as a result of defendant’s 
unlawful discriminations plaintiff’s good will 
and reputation were injured and plaintiff 
sustained damage thereby. 


We are of opinion that the quantity dis- 
count schedule of defendant and its subse- 
quent classification of its customers into 
three arbitrary groups was unlawful and 
discriminatory. It becomes patent that un- 
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der such system the discounts allowed by 
defendant to its largest customers were not 
permissible as being based upon actual dif- 
ferences in the cost of selling its customers 
or even classes of customers. In effect, 
they constituted discriminations in price be- 
tween purchasers of commodities of like 
grade and quality. Manifestly, the discount 
system employed was not a good faith ef- 
fort to devise a method whereby price dis- 
counts would be functionally available® to 
all customers. See Federal Trade Commis- 
sion v. Morton Salt Co., 334 U. S. 37; 
Russellville Canning Co. v. American Can 
Company, 87 Fed, Supp. 484; Bruce’s Juices, 
Inc. v. American Can Co., 330 U. S. 743. 


[Faulty Discount Schedule] 


Here, during the period involved, only 
two of defendant’s numerous customers 
were able to qualify in any year for the 
maximum 5% discount, and only about 1% 
received the benefit of any discount. Under 
such circumstances, the district court cor- 
rectly found that the discount schedule 
was tainted with the inherent vice of “too 
broad averaging”, as a result of which it 
favored a few large customers at the ex- 
pense of a multitude of small buyers, and 
that it was therefore unlawful and dis- 
criminatory. Federal Trade Commission v. 
Morton Salt Co., 334 U. S. 37; see also, 
Federal Trade Commission v. Staley Co., 
324 U. S. 746 


Certain it is that quantity discounts are 
not per se illegal or condemned by the anti- 
trust statutes. Nevertheless, any discount 
system, such as here, which arbitrarily ex- 
cludes 98% of the customers involved from 
qualifying for any discount whatever im- 
poses a heavy burden on its proponent to 
justify its continued existence. This burden 
defendant has here signally failed to meet. 


[Freight Differential Not Justified] 


We further find that under the evidence 
presented the granting of the runway allow- 
ance to Morgan Packing Company con- 
stituted an unlawful discrimination. The 
burden was upon the defendant to establish 


4 The evidence reveals that for years defend- 
ant had maintained a policy of equalizing 
freight for a purchaser to the factory or plant 
nearest the point of delivery of the can ship- 
ment, irrespective of where the cans were 
manufactured. Plaintiff had many times there- 
tofore purchased the 3.12 Iscan and other Iscans 
on the basis of this freight pricing policy. 
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5In Federal Trade Commission v. Morton 
Salt Co., 334 U. S. 37, the Supreme Court, in 
condemning an arbitrary discount system simi- 
lar to the one before us as discriminatory, 
stated: 


“Theoretically, these discounts are equally 
available to all, but functionally they are 
not.” 
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that the full amount of the runway allow- 
ance was justified by actual savings in the 
cost of delivery. In this connection, it was 
shown without dispute that all of the 
Iscans and a substantial portion of the 
grocery cans purchased by Morgan Packing 
Company from the defendant were manu- 
factured at other plants than the plant at 
Austin, Indiana. The evidence is uncontra- 
dicted to the effect that many cans were 
transported to and stored in the Austin 
plant from other plants of defendant, and 
that the only method of delivering the cans 
to Morgan Packing Company, regardless 
of where the cans were made, was over the 
runway. Admittedly, there can be reason 
for the granting of the runway allowance 
on those cans which were transported over 
the runway but were never manufactured at 
the Austin, Indiana plant. It therefore be- 
comes patent that defendant has also failed 
to carry its burden of justification in this 
regard. See Russellville Canning Co. v. 
American Can Co., 87 Fed. Supp. 484. 


[Actual Purchase Not Necessary for 
Discrimination Suit] 


There is substantial evidence in the record 
to support the findings as to the discrimi- 
natory practices by defendant in connection 
with the sale of the 3.12 Iscan. At practi- 
cally the same time defendant was refusing 
to sell plaintiff the 3.12 Iscan manufactured 
at Baltimore with freight equalized to 
Tampa, in accordance with its long estab- 
lished freight pricing policy, it was selling 
the same can to Morgan Packing Company 
at the desired low price with freight equal- 
ized to Morgan’s plant at Austin, Indiana. 
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It was not shown that any of defendant’s 
customers except plaintiff were ever re- 
quired to pay freight on a shipment of the 
3.12 Iscan. Moreover, plaintiff was not 
bound to purchase the 3.12 Iscan upon such 
terms in order to attain the status of a 
competing purchaser under the Act, as its 
failure to do so was directly attributable to 
defendant’s own discriminatory practice. 


The evidence conclusively reveals that 
plaintiff and its named competitors in both 
the grocery and Iscan juice trade were com- 
peting purchasers under the Act, and that 
the grocery cans and Iscans respectively 
were goods of “like grade and quality.” 
U. S. v. American Linseed Oil Co., 262 U. S. 
SAU Sees eV allacereel Os Wass 
F. T. C. v. Cement Institute, 333 U. S. 683; 
Van Camp v. American Can Co., 278 U. S. 
245, 

[Decision Below Correct], 


We have carefully reviewed the action 
of the district court in awarding damages in 
this case, and have reached the conclusion 
that the judgment rendered is fully in ac- 
cord with the principles enunciated in the 
applicable authorities. See Bruce’s Juices, 
Inc. v. American Can Company, 330 U. S. 
743; Elizabeth Arden Sales Corporation v. 
Gus Blass Co., 150 F. 2d 988; see also 
Bigelow v. RKO Pictures, Inc., 327 U.S. 251. 


We find no reversible error in the record, 
and the judgment is accordingly 
AFFIRMED. 
[Concurring ] 


BorAuw, Circuit Judge: I concur in the 
result. 


[] 62,797] Federal Trade Commission v. Standard Brands, Inc. 


In the United States Court of Appeals for the Second Circuit. 


Decided March 30, 1951. 


Docket No. 21742. 


Application of Federal Trade Commission for a decree affrming and enforcing an 


order against respondent. Order modified; as modified, it is affirmed and in part enforced. 


Federal Trade Commission Act 


Enforcement of Order—Commission’s Investigations Before Court Affirmance— 
Procedural Privileges.—Although it is customary for a court, upon affirming an order 
prohibiting price discrimination, to appoint a master to make an inquiry as to violation, 
and usually to name the Commission as master, it is not improper for the Commission 
to hold a hearing to determine whether respondents have violated the order, without 
first obtaining a court affirmance of the order, if, in the Commission hearings, respondent 
was accorded all procedural privileges, namely, full opportunity to offer evidence and 
in all respects to be fully heard. 

See the Federal Trade Commission Act annotations, Vol. 2, J 6125.499, 
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Enforcement of Order—Proof of Violation—Evidence Not Conforming to Prohibition 
of Order.—Evidence of substantial lessening of competition between respondents and 
some of their competitors cannot be offered as proof of violation of cumulative discounts 
unlawfully affecting competition among respondents’ customers, when the complaint in 
the initial proceeding charged only that respondents’ sales unlawfully affected competition 
among respondents’ customers, and did not consider injury to respondents’ competitors. 
An order must be read in the light of the complaint and the findings accompanying 


the order. 


See the Federal Trade Commission Act annotations, Vol. 1, §2212.376, 2212.5325, 


2212.5365, 2212.5479, 2212.632, Vol. 2, | 6125.379. 


Modifying and affirming Federal Trade Commission cease and desist order in 


Dkt. 2986. 


For petitioner: W. T. Kelley, Jon. W. Carter, Jr., (James W. Cassedy, of counsel). 


For respondent: 


W. Crosby Roper, Jr., Charles F. Barber, Washington, D. C. 


(Newell W. Ellison, of counsel); Henry Weigl, New York, N. Y. (Covington, Burling, 


Rublee, O’Brian & Shorb, of counsel). 


Before L. Hann, SwWAN and FRANK, Circuit Judges. 


[In Full Text] 


The facts are stated in the reports and 
orders of the Federal Trade Commission, 
reported in 29 F. T. C. Decisions 121, 30 
F. T. C. 1117, and 46 F. T.7C. Decisions. 


[Practices Prohibited by Order] 


The Commissioner’s order of June 15, 
1939, as amended by the order of May 1, 
1940, ordered Standard Brands to 


“cease and desist from discriminating in 
price between different purchasers of bakers’ 
yeast of like grade and quality, either di- 
rectly or indirectly: 


“(1) By selling said bakers’ yeast at dif- 
ferent prices based upon the total quantity 
or volume purchased or required monthly 
by the respective purchasers, as set forth 
in Schedule A of Paragraph Ten of said 
findings of fact; 

“(2) By selling said bakers’ yeast at dif- 
ferent prices based upon the total quantity 
or volume purchased (whether from the 
respondents or from any other source) over 
a period of time by the respective pur- 
chasers, where the effect of such discrimination 
may be substantially to lessen competition 
or tend to create a monopoly in any line 
of commerce in which respondents or any 
of their customers are engaged, or to injure, 
destroy or prevent competition with re- 
spondents or any of their customers, except 
where said differentials in price, based upon 
the quantities or volume purchased from 
the respondents during such period of time 
by said respective purchasers, make only 
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due allowance for differences in the cost 
of manufacture, sale or delivery resulting 
from the differing methods or quantities in 
which such bakers’ yeast is to such pur- 
chasers sold or delivered during the period 
of time for which such differentials are 
allowed; 

“(3) By means of price differences re- 
sulting from selling said bakers’ yeast to a 
single purchaser at prices based upon the 
total quantity or volume purchased (whether 
from the respondents or from any other 
source) during a period of time by such 
purchaser, irrespective of the quantities or 
volume delivered by the respondents to the 
separate plants, factories, bakeries, or ware- 
houses of such purchaser, where the effect 
of such discrimination may be substantially 
to lessen competition or tend to create a 
monopoly in any line of commerce in which 
respondents or any of their customers are 
engaged, or to injure, destroy or prevent 
competition with respondents or any of their 
customers, except where said differentials in 
price make only due allowance for dif- 
ferences in the cost of manufacture, sale 
or delivery resulting from the differing 
methods or quantities in which said bakers’ 
yeast is to such purchasers sold or delivered ; 


“(4) By selling said bakers’ yeast to cer- 
tain of such purchasers at so-called ‘off-scale’ 
prices as described in Paragraph Twelve of 
said findings of fact, even though the dif- 
ferentials in price of any given price scale 
make only due allowance for differences in 
the cost of manufacture, sale or delivery 
resulting from the differing methods or 
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quantities in which said bakers’ yeast is to 
such purchasers sold or delivered during the 
period of time for which such differentials 
in price are allowed.” 


FRANK, Circuit Judge: 
1. Affirmance of the order. 


Respondent makes no substantial argu- 
ment against affrmance except as to clause 
(4). That clause does not state, i. e, 
“where the effect of such discrimination 
may be substantially to lessen competition 
or tend to create a monopoly in any line 
of commerce in which any of [respondent’s] 
customers are engaged, or to injure, destroy 
or prevent competition with any of its 
customers.” The omission seems to have 
been inadvertent. The Commission’s find- 
ings, sufficiently supported by the evidence, 
sustain that clause of the order if read to 
include that qualification. The Cormmis- 
sion’s complaint is broad enough to cover 
that clause so qualified. Standard Brands, 
in the long interval between the entry of 
the order and the present proceedings in 
this court, did not seek to have the order 
judicially reviewed. In the circumstances, 
we direct that clause (4) be modified to 
include the omitted language; and, in that 
revised form, we affirm that clause, and, 
accordingly, the entire order. 


2. Enforcement of the order. 


The Commission, without first obtaining 
a court affirmance of the order, held a hear- 
ing to determine whether respondent had 
violated the order. At this hearing, re- 
spondent had full opportunity, of which it 
availed itself, to offer evidence and in all 
respects to be fully heard. On the basis 
of this hearing, the Commission made find- 
ings to the effect that respondent had vio- 
lated clauses (2), (3) and (4) of the order; 
and the Commission, on the basis of the 
hearing record and its findings, asks this 
court, if it affrms the order, to enforce those 
clauses. 


Standard Brand argues that this proce- 
dure for enforcement is fatally defective 
because an affrmance of the Commission’s 
order must precede any effort to determine 
whether it has been violated. We think the 
cases cited by respondent’ do not so hold. 


1F. T. C. v. Herzog, 150 F. (2d) 450 (C. A. 2); 
Howls (CaO SOLNe m2) tn(20) Gl om (Os PAG) T= 
F. T. C. v. Paramount, Famous Lasky Corp., 
57 F. (2d) 152 (C. A. 2); F. T. C. v. Baltimore 
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True, it has been customary for a court, 
upon affirming such an order, to appoint 
a master to make an inquiry as to violation, 
and, usually, to name the Commission as 
master. But there is no reason why, now 
that we have affirmed the order, we may 
not, in the exercise of our discretion, treat 
the Commission’s findings as if the Commis- 
sion had been appointed our master, since 
in the Commission hearings, respondent was 
accorded all its procedural privileges. (If, 
in future cases, a respondent, believing the 
Commission’s order invalid, wishes to avoid 
what it may consider the needless expense 
of such a hearing if the order is inva/:d, 
such a respondent can promptly test the 
order’s validity by a petition to review the 
order.) We turn, then, to the question 
whether Standard Brands has violated the 
order. 


(a) Violation of the second clause of the 
order. 


Standard Brands on May 1, 1940, in com- 
pliance with the order, filed report showing 
a scale of prices with stated prices of stated 
quantities. The Commission promptly ac- 
cepted this report as compliance. Subse- 
quently, in 1945, Standard Brands adopted 
a new scale. 


We think that the new scale included 
new brackets of quantities and prices which 
involved new relations between customers; 
that Standard Brands therefore had the bur- 
den of proving that the new differentials 
were (responsive to changed conditions or 
otherwise) based on “due allowances for 
differences in the cost of manufacture, sale 
or delivery resulting from the differing 
niethods or quantities” in which Standard 
Brands bakers’ yeast was sold to purchasers; 
that no such proof was made; and that the 
evidence sustains the Commission’s findings 
of substantial lessening of competition be- 
tween Standard Brands and some of its 
competitors. 


However, we think that all this did not 
prove a violation of the Commission’s order. 
That order was issued after a proceeding 
in which the Commission’s complaint charged 
that Standard Brands’ sales unlawfully af- 
fected competition among Standard Brands’ 
customers. The complaint did not charge, 
nor did the Commission (in connection with 


Paint & Color Works, 41 F. (2d) 474 (C. A. 4); 
F. T. C. v. Standard Education Society, 14 F. 
(20)! 947 (CETAS DFE EO: Morrissey, 47 F. 
(2d) 101 (C. A. 7). 
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its order) find, that Standard Brands’ activi- 
ties had had any unlawful effects upon its 
own competitors. 


Had the evidence in the initial proceedings 
shown injury to such competitors, perhaps 
—in line with current doctrines concerning 
variance in civil and criminal cases—the 
Commission might properly have amended 
its complaint to conform to the proof, giving 
respondent an adjournment (if one was re- 
quested and there was surprise) to offer 
further evidence. This liberal doctrine has 
of recent years been applied to proceedings 
of several administrative agencies;? but the 
older cases seem not to have applied it to 
proceedings of the Federal Trade Commis- 
sion.’ Whether it should be applied to this 
Commission’s proceedings, we need not here 
consider, although in another context, we 
have recently held that doctrines applicable 
to other agencies should apply to this Com- 
mission.* For the Commission did not 
amend the complaint, nor, in the initial 
proceedings, did it make any findings con- 
cerning injury to Standard Brands’ com- 
petitors. The order, therefore, must be read 
in the light of the complaint and the findings 
accompanying the order. Consequently, the 
findings made, in connection with the vio- 
lation hearings, of reduction of competition 
with Standard Brands’ competitors do not 
show a violation of clause (2) of the order. 


Perhaps this conclusion may seem some- 
what formalistic. For the Commission may 
at once begin a new proceeding pursuant 
to a complaint charging violations of the 
Act as to Standard Brand’s competitors, 
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and, in such a proceeding, the Comuiission 
may properly consider the evidence hereto- 
fore taken in the violation hearing. Never- 
theless, this seeming formalism is desirable 
in fairness to respondent since, in such a 
new proceeding, it may be able to offer 
evidence proving that its actions were not 
unlawful vis a vis its own competitors. 


(b) Violation of the third clause of the 
order. 


The Commission found, on the basis of 
ample evidence, that for some seven months 
in 1945 Standard Brands violated this clause. 
This violation ceased, and thereafter no such 
violation occurred. Nevertheless, the find- 
ing justifies enforcement.® 


(c) Violation of the fourth clause of the 
order as modified. 


Standard Brands argues that Section 2 
of the Clayton Act* permits sales at prices 
below its scale where those sales were made 
“in good faith to meet an equally low price 
of a competitor.” What Standard Brands 
did may be described in general terms as 
follows: A competitor of Standard Brands 
was selling to a customer a given quantity 
at a stated price which was less than Stand- 
ard Brands price for that same quantity. 
In order to obtain some of this customer’s 
business, Standard Brands would sell that 
customer a smaller quantity at a price 
below its competitor’s price for that smaller 
quantity and also below its own scale price 
for that smaller quantity (but not below its 
competitor’s or its own scale price for the 
larger quantity sold to that customer by the 
competitor). We think that the argument 


2See, e. g., Kuhn v. CAB, 183 F. (2d) 839 
(App. D. C.); NLRB v. Mackay Radio & Tele- 
graph Co., 304 U. S. 333, 349; NLRB v. Greater 
New York Br. Corp., 147 F. (2d) 337; NLRB v. 
Grieder Mach. T. D. Co., 142 F. (2d) 163, 166 
(CHANG): 

3 Federal Trade Commission v. Gratz, 253 
U. S. 421, 427; Gimbel Bros. v. Federal Trade 
Commission, 116 F. (2d) 578, 579 (C. A. 2). 

4 Herzfeld v. Federal Trade Commission, 140 
F.. (2d) 207, 209 (C. A. 2). 

5H. T. C. v. Goodyear Tire & Rubber Co., 
304 U. S. 257, 260; Hdison Co. v. Labor Board, 
305)°U, 'S:, 197, 2303"Geld vr FT. Cy, 144 FF. (2a) 
580. 9581i(C. 0A. 2)° N. Lk. B. v, Sewell Mfg. 
Co., 172 F. (2d) 459, 461 (C. A. 5); Pueblo Gas 
é Fuel Co. v. N. L. R. B., 118 F. (2d) 304, 307 
«C. A. 10). 

Cagis EOC is BE 

7™The Commission’s findings in this respect 
read as follows: 

“Paragraph Seven: (a) The record contains 
details of the accounts of 242 customers of re- 
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spondent which were introduced as evidence 
tending to show violations of paragraph (4) of 
the order to cease and desist. It appears that 
in 15 of these sales were made in accordance 
with the scale prices, while in 226 sales were 
made at prices which were below those estab- 
lished by respondent’s scale of prices in exist- 
ence between January 2, 1945, and March 1946 
for the volume of monthly purchases by respec- 
tive customers involved. Sales made below scale 
prices fall in two categories: (1) those where 
the customer purchased a portion of his monthly 
requirements from respondent and a portion 
from competitors and the prices granted him 
by respondent was based upon the customer’s 
total purchases in accordance with the respond- 
ent’s established scale of prices just as though 
the customer’s entire monthly purchases had 
been made from respondent, and (2): those in 
which the customer purchased his total monthly 
requirements from respondent but was granted 
a price below that required by respondent's 
established price for his particular monthly 
volume of purchases. The majority of sales 
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[Order Modified and A firmed] 


Clause (4) is modified. We affirm the 
order as thus modified. Enforcement of 
clause (2) is denied. We grant enforcement 
of clause (3) and of clause (4) as modified. 


advanced to justify this practice answers 
itself. An “equally low price of a competi- 
tor’ means an equally low price for a given 
quantity.® 


[62,798] Jessie D. Folds, et al. v. Federal Trade Commission. 


In the United States Court of Appeals for the Seventh Circuit. 
235 91 O5ie 


On petition for review of an order to cease and desist entered by the Federal Trade 
Commission. Modified and affirmed. 


No. 10233. March 


Federal Trade Commission Act 


Misrepresentation—Scope of Order—Charges Lacking Evidential Support.—When it 
is found that a pimple remedy does not, as claimed, clear up skin blemishes overnight, 
but it is further found that there was no substantial evidence that the advertisements 
otherwise represented the remedy to be an “effective remedy,” a cease and desist order 


made by respondent at prices below its estab- 
lished scale of prices falls in the first category. 


(b) Most of the 226 accounts to which sales 
were made at prices below those established by 
respondent’s scale of prices involved transac- 
tions with small and medium-sized bakers in 
which sales were made by respondent’s sales 
representatives in accordance with its instruc- 
tions. It was this class of customer which was 
given the greatest advantage by respondent’s 
price scales of January 2, 1945, and which had 
Previously been purchasing bakers’ yeast from 
respondent at prices in excess of those paid 
competitors. Respondent’s sales representatives 
were instructed to exercise their best efforts to 
sell at scale prices when possible and to deviate 
therefrom only where, and to the extent, they 
found it necessary to do so in order to protect 
respondent’s business or get new business and 
to permit such price deviation only to the 
extent of meeting the low price of a competitor. 
The evidence of record discloses that these in- 
Structions were substantially carried out. 


However, said instructions were initially de- 
ficient in two respects and therefore ineffective 
in preventing sales at prices which deviated 
from respondent’s scale prices only to the extent 
of meeting equally low prices of competitors. 
Respondent failed to advise said representatives 
as to what low price of a competitor was to 
be met or to define said low price and permitted 
him to consider the entire monthly require 
ments of a customer to be used as a basis for 
determining the price to be quoted and used in 
meeting the undefined low price of a competitor 
regardless of the monthly quantity actually pur- 
chased from respondent. The record discloses 
numerous instances in which respondent quoted 
and sold bakers’ yeast not only at prices below 
its established scale prices but below the prices 
of competitors, puarticularly when the monthly 
volume purchased by the customer is taken into 
consideration and used as a basis for determin- 
ing price. In such instances the low price of a 
competitor was for a monthly quantity of yeast 
far in excess of that sold said customer by the 
respondent. In other instances, where respond- 


{ 62,798 


ent was already supplying the total monthly 
requirements of a customer it reduced prices 
below its scale for such requirements. In these 
instances its representatives were advised by 
the buyer of unconfirmed price quotations of 
competitors, and in others neither respondent 
nor its representatives had any knowledge of 
the competitive price quotations or even the 
name of the alleged potential competitor. 


(c) For more than nine years prior to Janu- 
ary 2, 1945, respondent consistently sold bakers 
yeast at prices higher than those of most of its 
competitors and yet retained more than 57% of 
the total volume of said yeast sold throughout 
the United States. A competitive situation or 
condition was thus established under which 
most competitors of respondent could normally 
expect to sell and did sell bakers’ yeast at prices 
slightly below those of respondent. Also, 
buyers normally expected to purchase, and did 
purchase, said product from respondent at 
prices slightly in excess of those paid most of 
its competitors. Under these conditions it was 
unnecessary for respondent to meet or match 
exactly a lower price of a competitor in order 
to retain business or to get new business. By 
adoption of its price scales of January 2, 1945, 
respondent overturned the conditions of nine 
years’ standing and initiated discriminatory 
prices in many instances lower than the prices 
of its competitors and thereby forced them to 
lower their prices to an extent which threatened 
their ability to survive. By thereafter selling 
below the prices thus established, in some in- 
stances, respondent in fact put into effect still 
larger price differentials resulting in still 
broader discriminations than those found to 
exist under said price scale. In view of the 
foregoing the Commission is of the opinion 
that the respondent did not in good faith meet 
the equally low prices of competitors after 
January 1945 but abandoned its former policy 
of making higher prices than its competitors for 
one of underselling them on a discriminatory 
basis.’" 


5 We see nothing contrary to this conclusion 
in Standard Oil Co. v. F. T. C., 340 U. S. 231. 
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issued thereon can prohibit representations as to the overnight effect, but cannot properly 
continue and prohibit the inferred representations which the manufacturer was never 
proven to have made. 


See the Federal Trade Commission Act annotations, Vol. 2, J 6125.508, 6630.65. 


Court Review of Orders—Scope of Inquiry into Supporting Evidence—Contrary 
Recommendations of Trial Examiner.—The role of a court in reviewing an order of the 
Federal Trade Commission is to decide whether there was substantial evidence to support 
the findings of the Commission on which the order was issued, and it is not the role of the 
court to decide whether, on the same evidence, it would have reached the same conclusion 
as the Commission. However, in considering the substantiality of the evidence supporting 
the Commission’s findings, the court may properly consider also the findings and recom- 
mendations of the trial examiner who heard the case first. When the recommendations 
of the trial examiner are opposite to the conclusions reached by the Commission, evidence 
which might otherwise be found to uphold a Commission order may be found by the 
court to be less substantial because it flies in the face of the conclusions of an examiner 
who has been more immediately connected with the case. 


See the Federal Trade Commission Act annotations, Vol. 2, | 6125.432, 6125.489. 


For the petitioners: Frank E. Gettleman and Edward Brodkey, both of Chicago, 


Illinois. 


For the respondent: W. T. Kelley and James W. Cassedy, both of Washington, D. C. 


Modifying and affirming a Federal Trade Commission cease and desist order in 


Dkt. 5332. 


Before Major, Chief Judge, KERNER and DuFFy, Circuit Judges. 


Durry, Circuit Judge: [Jn full text] 
Petitioners ask us to review an order of 
the Federal Trade Commission dated June 
6, 1950, requiring petitioners to cease and 
desist from disseminating any advertisement 
which represents directly or by implication 
that a medicinal product called Kleerex will 
cause pimples to disappear or constitutes an 
effective treatment for pimples. 


A typical advertisement of petitioners’ 
product follows: 


“Yes, it’s true, there is a safe harmless 
medicated liquid called Kleerex that dries 
up pimples over night. Those who fol- 
lowed simple directions and applied Kleerex 
upon retiring were amazingly surprised 
when they found their pimples had dis- 
appeared. These users enthusiastically 
praise Kleerex and claim they are no 
longer embarrased and are now happy 
with their clear complexions. 

“Many (users) report that they had a 
red sore pimply face one night and sur- 
prised their friends next day with a clear 
complexion.” 


In the complaint the Commission charged 
that by the use of said statements and others 
of like import, petitioners have described 
the therapeutic properties of Kleerex and 
represented that it was an effective treat- 
ment for pimples and that these statements 
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were grossly exaggerated, false and mis- 
leading. The gravamen of the complaint 
was that petitioners represent that Kleerex 
is an effective treatment for pimples. 


[Nature of Pimple] 


The evidence disclosed that pimples are 
a low inflammatory lesion of the skin, caused 
by a specific germ, and that they range in 
size from scarcely visible bumps to the 
proportion of boils, and usually are sur- 
rounded by an area of redness. There also 
was testimony that the primary treatment 
of pimples is a thorough washing of the 
face or affected parts with soap and water, 
although ultraviolet rays and vaccines are 
occasionally used. 


[Testimony of Witness] 


Dr. Scott was the only witness who testi- 
fied upon behalf of the Commission. He 
received his medical degree in 1940, served 
a year’s interneship, then ten months as an 
assistant in a Marine Hospital in Baltimore, 
and nine months as Medical Officer on a 
Coast Guard cutter. From February, 1943, 
to October, 1944, he was assistant on the 
Medical Service at the Marine Hospital in 
Chicago. For a period of about two years 
before he testified herein he held the position 
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of Clinical Director and Chief of the Med- 
ical Service at that hospital. Dr. Scott had 
not seen the bottle of Kleerex used as an 
exhibit until about fifteen minutes before 
the hearing commenced. He had never used 
Kleerex or conducted any tests or experi- 
ments with it. He did testify, however, that 
for some time prior to the hearing he knew 
the formula of Kleerex. 


[Ingredients of Skin Preparation] 


The active ingredients of Kleerex are 
prepared calamine, spirits of camphor, re- 
sorcin, and distilled extract of witch hazel. 
Milton Folds, a registered pharmacist and 
one of the co-partners of the Kleerex Com- 
pany, and Professor Ocen, who teaches 
pharmacy at the University of Illinois, and 
Dr. Scott all testified as to the properties 
of the ingredients of Kleerex. It is without 
dispute that calamine is composed largely 
of zinc oxide, which when placed on the skin 
has a drying action, combined with an anti- 
septic and antipruritic (relief from itching) 
action, and is pink in color; that spirits of 
camphor has an astringent action on the 
skin and is also antipruritic; that resorcin, 
in the concentration of 1% to 2% used in 
the Kleerex formula, is antiseptic, antipru- 
ritic, and analgesic (pain relieving); and 
that witch hazel is mildly antiseptic. 

It was stipulated that if five named per- 
sons of varying ages and representing both 
sexes were called as witnesses, each would 
testify that he or she had been afflicted 
with pimples, and had used Kleerex in ac- 
cordance with the printed directions accom- 
panying it, that after using Kleerex he or 
she received relief from itching and accom- 
panying pain, that the colored covering of 
Kleerex concealed their blemishes, and that 
their pimples disappeared, but not over- 
night. 

[Directions for Use] 

The directions for the use of Kleerex 
were: “Just before retiring, wash your face 
with a good soap and warm water, * * * Dip 
the brush in the Kleerex and apply to the 
affected parts. After the first coat is thor- 
oughly dry, apply the second coat. Do this just 
before retiring. Leave Kleerex on over night. 
It is greaseless and stainless. * * * Follow 
this procedure every night, and we know 
that you are going to be pleasantly surprised 
with the results you will obtain. * * * ” 


Dr. Scott’s testimony was given in Chi- 
cago on September 25, 1946. The trial ex- 
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aminer closed the record on November 4, 
1946, and filed his Recommended Decision 
and Basis Therefor on April 4, 1947. He 
found that Kleerex will, if used as directed 
over a period of time, dry up and remove 
pimples, but would not do so overnight, 
that the Commission’s charge that petition- 
ers’ implied representation that Kleerex is 
an effective treatment for pimples is mis- 
leading, deceptive and false, was not sus- 
tained by the record. He recommended that 
a cease and desist order be entered against 
the advertising that Kleerex would remove 
pimples overnight, but otherwise recom- 
mended that the complaint be dismissed. 


On May 8, 1947, counsel for the Com- 
mission moved to set aside the Recom- 
mended Decision of the trial examiner and 
to take additional evidence. On October 
30, 1947, the Commission ordered the pro- 
ceedings opened and a hearing was held at 
Fredericksburg, Virginia, on May 25, 1948. 
The only witness at this hearing was Dr. 
Scott, and he expressed his opinion that 
Kleerex is not an effective treatment for 
pimples. The trial examiner sustained an 
objection to his answer as being the ex- 
pression of an opinion going to the ultimate 
issue of the case. On March 28, 1949, the 
Commission reversed this ruling of the trial 
examiner. Nevertheless, on May 23, 1949, 
the trial examiner, after reviewing the evi- 
dence adduced on both hearings, reaffirmed 
his previous findings and Recommended 
Decision. He emphasized that the addi- 
tional evidence had not changed the factual 
situation which demonstrated that Kleerex 
would, if used as directed, and for a suff- 
cient length of time, cause pimples to dry 
up, the blemishes being temporarily con- 
cealed by the pink residue of the solution. 
On June 6, 1950, the Commission, refusing 
to follow the Recommended Decision, en- 
tered the cease and desist order hereinbe- 
fore described. 

The Commission found that the ingredi- 
ents of Kleerex were mildly astringent, anti- 
septic, antipruritic and analgesic in nature; 
that in the proportions present in Kleerex 
they have a tendency to dry up surface 
lesions, to decrease the number of organ- 
isms on the surface of the skin, and to re- 
lieve pain and itching; that Kleerex may be 
applied in such manner as to leave a pink 
colored residue sufficient to mask small pim- 
ples from view, but that it is not effective 
in concealing severe inflammation. Based 
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upon Dr. Scott’s testimony, the Commission 
concluded that Kleerex was not an effective 
treatment for pimples. The Commission did 
not charge, nor make a finding, that the use 
of Kleerex was injurious to the skin or to 
the person using it. 


In their brief counsel for the Commission 
state the findings of the trial examiner are 
of no interest to this court, implying, we 
assume, that we are not to give them any 
consideration. We do not agree with that 
statement, although we recognize that it is 
the Commission which has the ultimate re- 
sponsibility of finding the facts and that it 
is the findings of the Commission that we 
are authorized to review. 


[Case Cited] 


Our duty is to ascertain whether on the 
record as a whole there is substantial evi- 
dence to support the findings of the Com- 
mission.’ In a very recent case involving the 
findings of the Labor Board (Universal Cam- 
era Corp. v. N. L. R. B., — U.S. —. decided 
Feb. 26, 1951), the Supreme Court said: 


“* * * Surely an examiner’s report is as 
much a part of the record as the complaint 
or the testimony. * * *” 


Also: 


“Tt is therefore difficult to escape the 
conclusion that the plain language of the 
statutes directs a reviewing court to de- 
termine the substantiality of evidence on 
the record including the examiner’s report. 
The conclusion is confirmed by the indi- 
cations in the legislative history that en- 
hancement of the status and function of 
the trial examiner was one of the impor- 
tant purposes of the movement for admin- 
istrative reform.” 


And further: 


“* * * Nothing suggests that reviewing 
courts should not give to the examiner’s 
report such probative force as it intrin- 
sically commands. * * *” 


The court also said: 


“We do not require that the examiner’s 
findings be given more weight than in 
reason and in the light of judicial expe- 
rience they deserve. The ‘substantial evi- 
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dence’ standard is not modified in any 
way when the Board and its examiner dis- 
agree. We intend only to recognize that 
evidence supporting a conclusion may be 
less substantial when an impartial, expe- 
rienced examiner who has observed the 
witnesses and lived with the case has 
drawn conclusions different from the Board’s 
than when he has reached the same con- 
clusion. The findings of the examiner are 
to be considered along with the consist- 
ency and inherent probability of testi- 
mony. tet’ 


[Commission’s Finding Not Supported by 
Sufiicient Evidence] 

The real basis for the Commission's com- 
plaint was that petitioners represented that 
Kleerex was an effective treatment for pim- 
ples. No such representation was ever made, 
but the Commission purported to find in the 
advertisements an implied representation to 
that effect, and two years after Dr. Scott 
had first testified, and a year and a half after 
the record had been closed, the Commission 
brought Dr. Scott from Chicago to Freder- 
icksburg, Virginia, to give opinion evidence 
that Kleerex was not an effective treatment 
for pimples. We do not think that the Com- 
mission’s finding that petitioners made such 
a representation is supported by substantial 
evidence. The action of the Commission is 
subject to the same criticism which this 
court heretofore made in International Parts 
Corp, v. F. T. C., 133 F. 2d 883, where the 
manufacturer of an automobile muffler ad- 
vertised that the metallic finish prevented 
rust and corrosion. The Commission there 
made a finding that the use of the word 
“prevent” implied “permanency.” This court 
there vacated the Commission’s cease and 
desist order. 


| Advertisements Too Broad in Scope] 


It should be kept in mind that the conclu- 
sion of the Commission was reached in spite 
of its express findings that the ingredients 
of Kleerex in the proportions present in that 
product have a tendency to dry up surface 
lesions, to decrease the number of organisms 
on the surface of the skin and to relieve pain 
and itching. There was no claim whatsoever 


1 Administrative Procedure Act, 60 Stat. 237, 
5 US. C1001; et seq. 

2 Although in the Universal Camera case, 
supra, the court was considering Labor Board 
findings and order, the same rule is applicable 
to findings of the F. T. C. The court there 
said: ‘It would be mischievous word-playing 
to find that the scope of review under the Taft- 
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Hartley Act is any different from that under 
the Administrative Procedure Act. * * * And 
so we hold that the standard of proof spe 
cifically required of the Labor Board by the 
Taft-Hartley Act is the same as that to be 
exacted by courts reviewing every administra- 
tive action subject to the Administrative Pro- 


cedure Act.’’ 
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in this case that Kleerex would injure the 
skin of anv person using it. The only legiti- 
mate criticism of petitioners’ advertisements 
is that they were too broad in scope. They 
should not have advertised that Kleerex 
would cause pimples to disappear overnight, 
or to imply that users would have a clear 
complexion the next day after using same. 
The trial examiner made a very sensible 
and sound recommendation based upon the 
entire record. It is difficult to understand 
why the Commission did not follow his rec- 
ommendation, instead of making a mountain 
out of a pimple as they have attempted to 
do in this case. 


[Extension of Court’s Power] 


The statute gives this court power not only 
to affirm or reverse but also to modify the 
orders of the Commission. 15 U. S. C. A. 
45 (c) and (d). This power to modify ex- 
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tends to the remedy. F. T. C. v. Royal 
Milling Co., et al., 288 U. S. 212; Carter's 
Products, Inc., et al. v. F. T. C., — F. 24d — 
(decided Feb. 2, 1951). 


[Order Modified and A firmed] 


The cease and desist order will be modi- 
fied by the elimination of the last clause in 
Order (1) thereof, to wit, “That said prod- 
uct will cause pimples to disappear or con- 
stitutes an effective treatment for pimples,” 
and by the insertion in lieu thereof of the 
following clause, “That application of Kleerex 
will cause pimples to disappear overnight 
or that the user thereof will have a clear 
complexion the day following its use at 
night.” 

As modified herein, the cease and desist 
order is affirmed, and the enforcement there- 
of, as modified, is 

ORDERED, 


[] 62,799] Sunbeam, Corp. v. Civil Service Employees’ Cooperative Ass’n. 


In the United States Court of Appeals for the Third Circuit. 


20, 1951. 


No. 10,344. Filed March 


On Appeal from a Judgment of the United States District Court for the Eastern Dis- 
trict of Pennsylvania, Partly affirmed and partly reversed. 


Pennsylvania Fair Trade Act 


Exempted Sales—Consumer Cooperative Sales to Members—Price Reduction Con- 
trasted with Dividend Return.—Except in states where consumer cooperatives are by 
statute explicitly exempted from the requirements of fair-trade contracts, they are bound 
to observe stipulated prices to the same extent as any other seller. At the time a sale is 
made by a cooperative to one of its members, the transaction is not different from a sale 
by an ordinary retailer to a customer, although the relation between cooperative and 
member may be different at the time when dividends are distributed from profits of the 
cooperative. A cooperative is not acting, at the time of sale, as a mere purchasing agent 
for the member, and so is not thereby exempt from charging the full stipulated price of 
the fair-trade contract, although the profit on the sale may later be returned to the pur- 
chaser without constituting a reduction in the price of the fair-trade article. 


See the State Laws annotations, Vol. 2, 8724.35; Resale Price Maintenance Com- 
mentary, Vol. 2, § 7290. 


Fair-Trade Enforcement—Action for Accounting—Not Available in Fair-Trade Vio- 
lations, Since No “Passing Off” Involved.—Since the distributor obtains his price for fair- 
trade products, no matter what the resale price may be, and therefore suffers no loss of 
profits he might otherwise have made, an action for accounting is not a proper remedy in 
cases on violation of fair-trade contracts, 


Ba ee Laws annotations, Vol. 2, {| 8724; Resale Price Maintenance Commentary, 


For the appellant: Delbert T. Kirk, Philadelphia, Pennsylvania. 
For the appellee: C. Russell Phillips, Philadelphia, Pennsylvania. 
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Affirming in part and reversing in part an opinion of the district court reported at 


{| 62,681. 


Before GoopRIcH, KALODNER and STALEY, Circuit Judges. 


GoopricuH, Circuit Judge: [In full text] 
This case brings before us the second time 
this term* the application of the provisions 
of the Pennsylvania Fair Trade Act.2 The 
litigation is here on diversity grounds and we 
are called upon to apply Pennsylvania law. 
No federal question is involved. 


[Lower Court Decision] 


There are two questions. The first is 
whether the Act applies to transactions of 
the type which will be described in a moment 
between a cooperative association and its 
customers. The second question concerns 
what remedy the plaintiff may have if the 
Act applies. The learned District Court held 
that the Act applied to the transactions here 
involved. He also ordered an accounting of 
profits to the plaintiff derived from goods 
disposed of by the defendant under plaintiff’s 
trademark below prices established by plain- 
tiff pursuant to the Fair Trade Act. 


The defendant cooperative association 
maintains a place of business in Philadelphia 
which it calls “Exhibitor’s House.” There 
it displays miscellaneous wares for sale, 
among which, at least prior to this litigation, 
were several of the plaintiff's products. Pur- 
chasers obtained these products at less than 
the price established by fair trade agree- 
ments. The defendant never signed a fair 
trade contract with the plaintiff, but it knew 
of the establishment of the price to be main- 
tained and there is no dispute that the statute 
applies to it if it is concluded that defendant’s 
manner of doing business is subject to the 
fair trade law.’ 


[Articles Priced Lower] 


When a customer secures an article from 
Exhibitor’s House, either one of those on 
display or one ordered for him, he gets it at 
less than the prevailing retail price and, in 
the case of the plaintiff's goods, less than 
the established fair trade price. The cus- 
tomer gets the benefit of this price reduc- 
tion at the time he gets the goods. The 


1 The first was Sunbeam Corp. v. Wentling, 
185 F. 2d 903 (3d Cir. 1950). 

2 Act of June 5, 1935, P. L. 266, §§1-5 as 
amended, 73 Purdon’s Pa. Stats. Ann. §§ 7-10 
(1950 Cum. Pocket Part). 

373 Purdon’s Pa. Stats. Ann. §8 (1950 Cum. 
Pocket Part). 
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amount of reduction is dependent upon the 
usual mark-up between cost to a retailer 
and selling price to the consumer. The 
larger this margin the greater the discount 
for the customer. This particular coopera- 
tive thus gives its customers the benefit of 
lower prices at the time the customer se- 
cures the goods rather than by a distribution 
of earnings periodically. 


There is another combination of facts 
which we should mention, though we do 
not think it is significant in the case. That 
combination has to do with the minimal 
membership qualifications and the extent to 
which defendant restricts itself to dealing 
with members. The association itself is in- 
corporated as a “non-profit cooperative as- 
sociation” under the laws of the District of 
Columbia.* It has active members who pay 
$1.00 a year dues. To be an active member 
one must be a present or former employee 
of the federal, state or local government or 
of any branch of the military service or na- 
tional guard. Affiliate members are members 
of any association organized on a coopera- 
tive basis which has become affiliated with 
defendant. Active members may vote; affiliate 
members may not. There is evidence in the 
record, too, that the sales force at Exhibitor’s 
House is not fussy in requiring a customer to 
show whether he is either an active or affil- 
iate member, or neither.® 


[Dealings with Non-Members Irrelevant] 


We do not think that the organization of 
this particular cooperative is the significant 
point in the case. If the statute is applicable 
to dealings by a cooperative with its cus- 
tomer we think it is equally applicable to a 
tightly formed cooperative society which re- 
quires the showing of a membership card 
each time a transaction is carried on. In uur 
view, the case for the application of the 
statute to the defendant society is no better 
and no worse becauge it is easy to do busi- 
ness with whether a customer is a member 
or not. It is a cooperative society run for the 


454 Stat. 480 (1940), 29 D. C. Code §§ 801-847 
(1940). 

5 Defendant’s articles of incorporation and 
by-laws contain no restriction on dealing with 
non-members, and the Act under which it was 
incorporated does not forbid it. 
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benefit of those who do business with it and 
not for the purpose of making profit for the 
organizers.® 


[Words of Statute] 


Now we proceed to the principal question. 
Does the statute apply? Section 8 of the 
Pennsylvania statute provides: 

§ 8. Unfair competition, defined 

Wilfully and knowingly advertising, of- 
fering for sale, or selling any commodity 
at less than the price stipulated in any 
contract entered into pursuant to the pro- 
visions of section one of this act, whether 
the person so advertising, offering for sale, 
or selling is, or is not, a party to such 
contract, is unfair competition and is ac- 
tionable at the suit of such vendor, buyer 
or purchaser of such commodity. 


It will be noted there is no exception for 
cooperatives in the quoted section. Nor is 
there anywhere else in the statute. There 
are provisions for excepting certain sales 
such as closeout sales, fire sales and execu- 
tion sales’ and there is a specific exemption 
for the sale of books to libraries.’ 


[Not Mere Purchasing Agent] 


How can one find an exception, then, for 
a cooperative? The suggestion is made that 
since some of the goods are on consignment 
the transaction is not a sale by the coopera- 
tive to its customer. That suggestion is 
trifling and we dismiss it as such. We can- 
not see how it can possibly be said that the 
way in which this cooperative does business 
is anything but a sale by the society to its 
customer and since the type of transaction 
is not exempted from the operation of the 
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statute we think it clearly falls within it. 
The suggestion that the cooperative is 
merely a purchasing agent, not a seller, 
seems to us to take us far from realities. 
Nor do we think piercing the corporate veil 
so as to disclose a purchase by the member 
for himself gets us closer to the substance 
of the thing. 

But this is a question of Pennsylvania law 
and we must, of course, look to Pennsyl- 
vania authorities. There is no case in point 
by either of the Pennsylvania appellate courts.” 
There is, however, a decision of a Common 
Pleas Court of Philadelphia County.” It is 
Welch Grape Juice Co. v. Frankford Grocery 
60:7.36-Pa,. Di & E1653) (4939) eine thatscase 
defendant was a cooperative association of 
retail grocers. ‘he court said that the de- 
fendant association was merely a purchasing 
agent for the group of retail grocers who 
had banded together to eliminate whole- 
salers’ profits and get the advantage of 
quantity buying. 

No doubt we could find a form of words 
which would make it look as if that case 
involved different legal points from the one 
before us. But we have not found a form 
of words that looks plausible, even to our- 
selves. We think the Common Pleas deci- 
sion, made early in the history of this Act 
in Pennsylvania, treated the statute as “in 
derogation of the common law” and gave it 
a construction with which, with due defer- 
ence, we cannot agree even by the narrow- 
est construction.” 


[Opinion of State Court Not Binding] 


Are we bound by it anyhow? We think 
not. We are fully conscious, of course, that 


‘See Packel, The Law of Cooperatives 1-36 
(2d ed. 1947). There is no contention that the 
association is being operated other than in 
accordance with the District of Columbia Co- 
Operative Association Act, supra Note 4. Its 
officers and directors receive no compensation 
as such. 

™73 Purdon’s Pa. Stats. Ann. §7 (1950 Cum. 
Pocket Part). 

§ 73 Purdon’s Pa. Stats. Ann. §§ 9 and 10 (1950 
Cum. Pocket Part). 

® Shryock v. Association of United Fraternal 
Buyers, 135 Pa. Super. 428, 45 A. 2d 581 (1939) 
involved the application of the Fair Trade Act 
to a consumer’s cooperative, but was decided on 
the basis of lack of evidence of knowledge of 
the plaintiff's fair trade contracts with others. 

1% We set aside, because a wholly different 
type of question is involved, the cases holding 
that a cooperative association was not a 
“dealer’’ within the meaning of the mercantile 
license tax statute. See, e. 9., Commonwealth 
of Pennsylvania v. Wyoming Valley Dist. Co. 
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Inc., 37 Luzerne Leg. Reg. Rep. 228 (Pa. C: P. 
1944); Lehigh Wholesale Grocery Co.’s Appeal, 
20 Lehigh County Law J. 210 (Pa. C. P. 1942). 
But cf. Appeal of Beaver County Co-op. Ass’n, 
118 Pa. Super. 305, 180 Atl. 98 (1935). 

Likewise not in point is Mennen Co. v. FTC, 
288 Fed. 774 (2d Cir. 1923), cert. denied, 262 
U.S. 759 (1923). 

The Pennsylvania Statutory Construction 
Act, passed in 1937, says that statutes in deroga- 
tion of the common law are to be strictly 
construed only if enacted prior to 1937. 46 
Purdon’s Pa. Stats. Ann. § 558. The Fair Trade 
Act was enacted in 1935, but has been amended 
since 1937, one amendment exempting certain 
sales. An interesting philosophical query is 
whether, for purposes of construction of the 
amended section, it is to be considered as 
enacted since 1937. The answer is not necessary 
to our decision since in our opinion defendant’s 
activities come within the Act even construed 
strictly. 
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a nisi prius court which ranks with an inter- 
mediate appellate court of a state must be 
followed by a federal court, in the absence 
of higher state authority.” But a Common 
Pleas Court of Pennsylvania has no such 
position in its judicial hierarchy.* The Su- 
preme Court’s last word on the subject of 
the federal court duty to follow state deci- 
sions is King v. Order of United Commercial 
Travelers of America, 333 U. S. 153 (1948). 
There it was held that the decision of a nisi 
prius court in South Carolina was not con- 
clusive authority on a federal court on a 
matter of state law. The opinion noted that 
in South Carolina trial court decisions are 
not regularly printed and circulated and so 
are not generally available. That is not true 
in Pennsylvania. We cannot claim lack of 
knowledge, or means of knowledge, of the 
actions of the Common Pleas courts. So 
that particular point in the Supreme Court 
opinion 1s not available to us. 


It frequently happens that although there 
is no appellate case on a point there is a 
sufficient body of nisi prius opinion to form 
a consensus of legal thought on a given sub- 
ject. In that case we should, of course, join 
in the consensus. But a single Common 
Pleas decision can be disregarded by another 
Common Pleas court of the Commonwealth. 
We do not think the federal court must be 
bound by that which does not bind even 
another Common Pleas court in Philadel- 
phia County.* Therefore, with due respect 
and high regard for Common Pleas No. 5, 
we differ with the result reached in the 
Welch case.” 


[Distinction Between Activities of Cooperative] 


We have been greatly helped in the con- 
sideration of this matter by the scholarly 
discussion by Professor Bunn in a paper 


12 Fidelity Union Trust Co. v. Field, 311 U.S. 
169 (1940). 

13 The Common Pleas courts of Pennsylvania 
have only county-wide jurisdiction in most 
cases, not statewide as did the Court in the 
Fidelity case. See 17 Purdon’s Pa. Stats. Ann. 
§ 251; Pa. R. C. P. 1006, 1042, 12 Purdon’s Pa. 
Stats. Ann. Appendix. 

14In the King case the Court stated, at p. 161, 
“it would be incongruous indeed to hold the 
federal court bound by a decision which would 
not be binding on any state court.”’ 

15 The Ninth Circuit has recently stated that 
a federal court is not bound by decisions of 
state trial courts unless ‘‘a goodly number of 
the trial courts of the state generally and for a 
considerable period of time have adhered to a 
common: interpretation of the point.’’ State of 
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called “Consumers’ Co-operatives and Price 
Fixing Laws,” 40 Mich. L. Rev. 165 (1941). 
He puts the problem: * 


The question then recurs: What is the 
position of a consumers’ co-operative un- 
der this legislation, or of any co-operative 
under the state fair trade acts outside 
Michigan? That will depend on what a 
patronage dividend is. If it is a price- 
reduction (whether called rebate, refund, 
or by whatever name) it seems to be for- 
bidden, for minimum prices are the chief 
objective of these laws. But perhaps it is 
something quite different, namely, a dis- 
tribution of the earnings of a business 
among the persons entitled to receive them. 
That makes a different story. 


The distinction made is between price re- 
duction at the time of sale and a distribution 
of profits at the end of a given period to the 
members of a co-operative. The former, 
Professor Bunn thinks, comes within the 
fair trade statutes; the latter does not. 


We do not have before us the question 
whether a year-end distribution of profits 
to members can constitute a violation of 
Fair Trade Acts. We do have the question 
of whether a discount at the time of sale is 
a violation. We conclude that it is and 
that the learned District Judge was correct 
in so holding. 


This brings us to the question of what 
the remedy shall be, if any, in addition to 
the injunction. Plaintiff wants an account- 
ing which will include the sale of all Sun- 
beam appliances which defendant has sold 
below the established fair trade price. Plain- 
tiff calls our attention to the rule that in 
unfair trade cases and in patent infringe- 
ment cases such accounting generally 
follows as a matter of course. This is a per- 
fectly familiar rule as everyone dealing with 


California v. Fred 8. Renauld & Co., 179 F. 2d 
605, 609 (9th Cir. 1950). 

146 Bunn, supra at 172. 

17The Michigan Fair Trade Act expressly pro- 
vides that the payment of patronage dividends 
by farmers’ cooperatives shall not be construed 
as a violation of the Act. Mich. Comp. Laws 
§ 445.153 (1948). The section of the Wisconsin 
Act exempting all sales by cooperatives was 
held unconstitutional in Weco Products Co. v. 
Reed Drug Co., 225 Wis. 474, 274 N. W. 426 
(1937). 

18 For a comparable situation under the NRA, 
see Bunn, ‘‘Consumers’ Co-operatives and Price 
Fixing Laws,’’ 40 Mich. L. Rev. 165, 170, 173 
(1941). Compare the OPA order discussed in 
Lehigh Valley Cooperative Farmers v, Bowles, 
148 F. 2d 828 (Em. Ct. App. 1945). 
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patent infringement and unfair competition 
cases knows.” 


We think these authorities are not appli- 
cable here. In a patent infringement case 
the infringer has profited himself by use of 
another’s property right in a patent. Making 
him account for what he has made thereby 
comes as close as we can to making the 
plaintiff whole for the harm done him. In 
the typical unfair competition case the de- 
fendant has deprived the plaintiff of busi- 
ness rightfully his by passing off his goods 
as those of the plaintiff or intimidating or 
deceiving the plaintiff’s possible customers. 
An accounting here, likewise, comes as close 
as we can to putting the plaintiff where he 
would have been had he not been hurt by 
the defendant’s tort. 


[Not “Unfair Competition” Case] 


The case before us is completely different. 
While it was once suggested that “preda- 
tory” price-cutting could be considered un- 
fair competition *® the argument made there 
has no application here. The plaintiff's prod- 
ucts have been sold by the defendant, it is 
true, but there is no suggestion that plaintiff 
has not been paid for his wares as much 
as he was entitled to be paid. If anyone has 
lost anything by virtue of price reduction 
sales by defendant it is other retailers who 
might have sold the goods to the purchas- 
ers at the regular price and made a profit.” 
These other retailers are not parties to this 
lawsuit and who they are and how good 
their chances were for making these sales 
at the regular price are questions which 
even a crystal-gazer could not answer. 
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It is to be noted that Section 8 of the 
statute, which has been quoted earlier, calls 
the sale or offering for sale at less than the 
fair trade price “unfair competition.” It is 
an easy step to say that because it is called 
unfair competition in the statute we apply 
the well established rule, already discussed, 
in unfair competition cases. But we are 
entitled to ask, “Unfair competition with 
whom and to whose injury?” Certainly be- 
cause an epithet has been thrown at a sale 
below a fixed price we do not automatically 
give the measure of relief which has been 
worked out in a long series of cases in in- 
stances where a plaintiff has actually suf- 
fered demonstrated harm.” 


[Injunction Sufficient] 


The plaintiff has a powerful weapon in the 
injunctive process to stop this co-operative 
society from selling goods to its customers 
cheaper than other retailers do. Any claim 
it may have for pecuniary loss must be sup- 
ported by a showing that such loss occurred. 
There is no such showing. 


The difficulty of finding any loss to a 
complaining manufacturer in this type of 
case has been met in some of the fair trade 
statutes by a provision for a fine to be 
assessed against the offending seller.* The 
imposition of this criminal sanction is a 
matter for legislative consideration. The 
Pennsylvania statute does not provide for it 
and we see no occasion to read in a com- 
parable penalty by judicial fiat. 

The judgment of the District Court will 
be affirmed so far as concerns the provision 
granting the injunction. It will be reversed 
as to the order for accounting. 


192 Nims, The Law of Unfair Competition and 
Trademarks 1324 et seq. (4th ed. 1947); Restate- 
ment; Restitution § 136 (1937). 

20 Rogers, E. S., ‘‘Predatory Price Cutting as 
Unfair Trade,’’ 27 Harv. L. Rev. 139 (1913). 

21 Even in trademark infringement and tradi- 
tional unfair competition cases the right to an 
accounting of profits is hedged about with many 
restrictions, and is often denied when inappro- 
priate. See Nims, swpra Note 19, especially at 
1378-1379. At page 1379 the author points out 
that one of the times when it is denied is when 
others than plaintiff have a right to receive 
the profits. 
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2 The Unfair Sales Act, 73 Purdon’s Pa. Stats. 
Ann. § 213 (1950 Cum. Pocket Part), declares it 
“an unfair method of competition’’ to sell below 
cost with intent to injure a competitor. The 
Act provides for criminal sanctions and injunc- 
tive relief. Could it be argued that an account- 
ing of profits will also be given merely because 
a violation of the Act is labeled ‘‘unfair com- 
petition ?’’ 

783 Mass. Ann. Laws c. 93 §14B (1946); 
Wyoming Comp. Stats. § 39-309 (1945). 
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[| 62,800] The Kay Petroleum Corp. v. Louis Piergrossi, et al. 


In the Supreme Court of Errors of Connecticut. 17 Conn. L. J. No. 28, page 4. 
March 27, 1951. 


Appeal by the defendants from the Superior Court in Hartford County. No error. 


Clayton Antitrust Act 


Exclusive Sale Contracts—Necessary Proofs to Establish Violation—Product in Inter- 
state Commerce But Substantial Share of Commerce Not Affected—The Clayton Act 
at Section 3 prohibits sales on condition that the products of others not be used, only 
when the effect of such exclusionary practice may be to lessen competition in a sub- 
stantial share of commerce, or tend to create a monopoly. Although the product, 
gasoline, may itself be a product which falls within the scope of interstate commerce, 
it does not follow that such a prohibition upon the use of gasoline of others will 
operate to foreclose competition in a substantial share of the line of commerce affected, 
and in the absence of evidence tending so to show, no violation of Section 3 can be found. 


See the Clayton Act annotations, Vol. 1, { 2023.36, 2023.90. 

For the plaintiff: Robert L. Krechevsky. 

For the defendants: Leo V. Gaffney and William Mangan, Jr. 

Affirming a decision of the superior court, 17 Conn, Sup. 15, reported at {| 62,700. 


Brown, C. J. [Jn full text] The plaintiff 
is a distributor of petroleum products in 


tinue performance of its part under the con- 
tract. The plaintiff's gasoline was brought 


Hartford County. The defendants are pro- 
prietors of a gasoline service station in Plain- 
ville. The plaintiff sued the defendants for 
loss of profits resulting from an admitted 
breach of contract by the defendants. Judg- 
ment was for the plaintiff and the defend- 
ants have appealed. 


[Exclusive Sales Contract] 


These further facts appear in the finding, 
which is not subject to correction: Prior 
to May 31, 1947, the defendants acquired a 
piece of land in Plainville upon which they 
desired to erect and operate a gasoline serv- 
ice station. A representative of the plaintiff 
aided them in obtaining the necessary mate- 
rials and permits. On the above date, the 
parties executed an exclusive sales contract 
whereby the defendants agreed to purchase 
from the plaintiff and it agreed to furnish, at 
prices to be determined as specified, the en- 
tire supply of gasoline and oils to be used 
or sold at the gasoline station. From Sep- 
tember 11, 1947, to September 1, 1948, the 
plaintiff delivered to the defendant gasoline, 
motor oil and grease, which they sold ex- 
clusively in accordance with the contract. 
On September 1 the defendants notified the 
plaintiff that they would no longer handle 
its products and that it should make no more 
deliveries. When the defendants thus ter- 
minated the contract, it had three years and 
nine months to run. The plaintiff has been 
at all times ready, willing and able to con- 
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into Connecticut from New Jersey. 


[Calculation of Damages] 


One of the court’s conclusions was that 
the net profit to the plaintiff from the sale 
of its products at the defendants’ service 
station from September 11, 1947, to August 
31, 1948, was $806.57. Error is assigned in 
this conclusion. In addition to the facts 
recited in the preceding paragraph, the court 
found that the plaintiff's gross profit from 
the sale of its products at the service station 
was $1153.16 and that its net profit was 
$806.57, “computed on the basis of [the 
plaintiff’s] sales to all of its stations.” These 
findings of subordinate facts are unchallenged 
by the defendants and of themselves provide 
support for the conclusion. Error is as- 
signed, however, in the failure of the court 
to find that the net profit “was computed 
as the net derived from the sales of gasoline 
to all [the plaintiff’s] stations and not to the 
defendants’ station alone.” The evidence 
discloses that the defendants are not en- 
titled to the correction asked. It shows 
that in arriving at the net amount of 
$806.57 the cost of delivery used was the 
cost of delivery to Plainville. This was the 
proper method of determining net profit. 


[Breach of Contract Justification Sought 
Through Clayton Act] 


At the close of the plaintiff’s case the de- 
fendants rested without offering any evi- 
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dence, and they concede that they breached 
the contract as claimed by the plaintiff. 
They rely upon two special defenses, how- 
ever, aS excusing them from liability, first, 
that the contract was void under §3 of the 
Clayton Act (38 Stat. 731, 15 U. S. C. § 14), 
and, second, that the contract lacked con- 
sideration. That this second defense is with- 
out merit is manifest from the fact that an 
exchange of promises was contained in the 
contract. Finlay v, Swirsky, 103 Conn. 624, 
631, 131 A. 420. The court did not err in 
overruling this defense. 


[No Substantial Share of Commerce Affected] 


The court further concluded that the 
Clayton Act could not avail the defendants. 
The gist of their claim is that the contract 
is violative of the act by reason of the re- 
striction imposed by their agreement not 
to deal in the gasoline products of anyone 
other than the plaintiff. Section 3 of the 
act provides: “[I]t shall be unlawful for any 
person engaged in commerce, in the course 
of such commerce, to make a sale 


or contract for sale of commodities 
TOU pee LeSale on the 
understanding that the pur- 


chaser thereof shall not use or deal in the 
commodities of a competitor 

of the seller, where the effect 

of such sale, or contract for sale 
may be to substantially lessen com- 
petition or tend to create a monopoly in 
any line of commerce.” The act is applica- 
ble only where interstate commerce is af- 
fected. The mere fact, however, that the 
contract relates to products which fall within 
the scope of interstate commerce does not 
necessarily render an agreement unlawful 
under the act. See Slaggert v. Case, 319 
Mich. 200, 202, 29 N. W. 2d 280; Quincy Oil 
Co. v. Sylvester, 238 Mass. 95, 97, 130 N. E. 
217; Lipson v. Socony-Vacuum Corporation, 
76 F. 2d 213, 218. It is, of course, true that 
a contract such as the present one may 
affect interstate commerce by preventing the 
dealer from doing business with some other 
distributor in an interstate transaction. 
That in itself, however, does not make the 
contract violative of the statute. To bring 
a case within the section, it is essential that 
the contract be operative to foreclose com- 
petition in a substantial share of the line of 
commierce affected. United States v. Stand- 
ard Oil Co., 78 F. Supp. 850, 857, aff’d, 337 
UR: SHZ93R 314 ROIS. Ce HOSTO3h Led: 
1371; Standard Fashion Co. v. Magrane-Hous- 
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ton Co., 258 U. S. 346, 356, 42 S. Ct. 360, 66 
L. Ed. 653; United States v. American Can 
Co., 87 F. Supp. 18, 27. In the absence of evi- 
dence that a contract is thus effective to pre- 
clude competition, there is no basis for 
considering that it is unlawiul under the act. 
Sunset Oil Co. uv. Vertner, 34 Wash. 2d 268, 
278, 208 P. 2d 906; United States v. Standard 
Oil Co., 78 F. Supp. 850, 863. In the instant 
case, not only were no facts found but no evi- 
dence was offered to indicate that this contract 
was operative to foreclose competition in 
any degree, let alone to the extent of a 
“substantial share of the line of commerce 
affected.” Standard Oil Co. v. United States, 
337 TUS 22932314 9692 S9 Ce05i, 03 Ed 
1371. The court was correct in concluding 
that the contract was not void under § 3 of 
the Clayton Act. 


[Loss of Prospective Profits Proper Element 
of Damages] 


The defendants have also assigned error 
in the court’s further conclusion that the 
plaintiff was entitled to the sum of $3025 for 
future damages for the three years and 
nine months which the contract had to run 
after its breach by the defendants. The court 
found as a subordinate fact that “As a re- 
sult of the breach of contract by the defendants, 
the plaintiff suffered a loss of $3,025.00.” 
Since no error has been assigned in this 
finding, of itself it affords a technically suff- 
cient answer to the defendants’ claim. This 
aside, the conclusion was calculated upon 
the basis of the net profit of $806.57 for 
the year next preceding the breach. In this 
connection the defendants claim that in the 
absence of any evidence that the profit was 
likely to continue at the same rate the 
court’s conclusion involved an unsupported 
assumption which rendered it a pure con- 
jecture, and so unwarranted. In a case of 
anticipatory breach such as this, where the 
damages to be recovered consist of the loss 
of prospective profits, the trier must esti- 
mate as best it can what the future situation 
is likely to be. Home Pattern Co. v. Mertz 
Co., 86 Conn. 494, 504, 86 A. 19. Unless 
they are too speculative and remote, pros- 
pective profits are allowable as an element 
of damage whenever their loss arises di- 
rectly from and as a natural consequence of 
the breach. They are very often involved 
in some uncertainty and can be determined 
only approximately upon reasonable and 
probable estimates. Tompkins, Inc. v. Bridge- 
port, 94 Conn. 659, 685, 110 A. 183; Maguire 
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Kobe, Inc., et al. v. Dempsey Pump Co., et al. 


uv. Kiesel, 86 Conn. 453, 461, 85 A. 689; 
Kastner v. Beacon Oil Co., 114 Gann: 190, 194, 
158 A. 214. “Where cubstagtial damage 
has been suffered, the impossibility of prov- 
ing its precise limits is no reason for denying 
Sibsranital damages altogether.” 5 Willis- 
ton, Contracts. (Rev. Ed.) p. 3776. In the 
Siisente of evidence to the contrary, the 
court was entitled to draw the inference that 
the volume of the service station’s business 
would continue to be at least as great as 
during the year when the parties operated 
under the contract. Since the net profit 
for the latter period was $806.57, the finding 
that the plaintiff lost profits of $3025 has suffi- 
cient support and must stand. 


[Evidence on Credit Practices Properly 
Excluded| 


The defendants’ final claim relates to the 
court’s exclusion of a question addressed 
to the plaintiff's credit manager on cross- 
examination. The question was designed to 
show, in an attempt to mitigate the damages 
for loss of prospective profits, the uncertain- 
ty of the amount of future sales by the 


[| 62,801] Kobe, Inc., and Alta Vista Hydraulic Co., 


plaintiff to the defendants pursuant to 
the contract. The contract authorized the 
plaintiff to withhold deliveries upon the de- 
fendants’ failure to pay. After eliciting from 
the witness that the credit which the plain- 
tiff extended varied with the customer and 
that gasoline might be delivered to one who 
was delinquent thirty days in his payments, 
defendants’ counsel asked: “What is the 
maximum you have ever extended credit to 
a retail outlet?” The question was claimed 
“to establish the custom.” ‘The plaintiff’s 
objection to it was sustained by the court, 
with the comment: “Confine your question 
to the litigants in this case; we are not 
trying any other.” The ruling was well 
within the discretion of the court to exclude 
inquiry as to collateral matters. Had the 
question been restricted to what the amount 
of credit was which had been or would be 
extended to the defendants, a different prob- 
lem would have been presented. 


[No Error] 


There is no error. 
In this opinion the other judges concurred. 


Ltd. v. Dempsey Pump Co., 


Oscar E. Dempsey, Specialty Sales and Service, Inc., and M. L. Walraven, Jr. 


In the United States District Court for the Northern District of Oklahoma. No. 
2350 Civil. Filed March 23, 1951. 


Sherman Antitrust Act 


Monopoly—Patents—Violation as Defense to Infringement Suits——A company is 
found to have collected all the patents relating to hydraulically actuated deep-well oil 
pumps, and to have become the sole manufacturer of such equipment, except for the 
defendan: against whom the present infringement action was brought. All the licenses 
and patents are found to have been acquired for the purpose of obtaining a monopoly, 
and although the company brought infringement suits in good faith, believing infringement 
had really occurred, it still prosecuted the infringement suits as part of its plan of 
maintaining the monopoly. Through the monopoly, the company has been able to 
fix prices as it will. The prices, however, are still in a sense competitive, since the one 
type of oil well pump still has to compete with other types of pumps. It is not shown 
that the monopoly power in pricing one type of pump has had any effect on the pricing 
of the competing types. In such case, where a plaintiff enjoys a monopoly on patents, the 
plaintiff is denied relief in an ir ticea ut action, without regard to the validity of the 
asserted claim, and is enjoined from prosecuting the suit. 


See the Sherman Act annotations, Vol. 1, J 1270.201, 1660.200. 


For the plaintiffs: Harris, Kiech, Foster & Harris, of Los Angeles, California, and 
Martin, Logan, Finney & Stanton, of Tulsa, Oklahoma. 

For the defendants: C. M. McKnight, Williams, Boesche & McDermott, and Anne 
Moroney, all of Tulsa, Oklahoma, and Stevens, Davis, Miller & Mosher, of Washington, 
HOC? 
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SavacE, District Judge: [Jn full text ex- 
cept for omssions indicated by asterisks.] 
x OK OK 


MIsuSE OF PATENTS AND VIOLATION 
OF THE ANTITRUST LAWS 


28. 


Plaintiff Kobe, Inc., a California corpora- 
tion, was incorporated in 1945 by Dresser 
Industries, Inc., a Pennsylvania corpora- 
tion, (hereinafter referred to as ‘Dresser 
Industries”), and Plaintiff Kobe, Inc. is 
and at all times has been a wholly owned 
subsidiary of Dresser Industries. An earlier 
California corporation also named Kobe, 
Inc. and later Kobe Company was in- 
corporated in 1923 (hereinafter referred to 
as “Old Kobe”) and was dissolved in 1945 
pursuant to Defendants’ Exhibit 34. Prior 
toe 1945, Old Kobe owned one-half of the 
issued capital stock of Roko Corporation, 
a Nevada corporation (hereinafter referred 
to as “Roko’”’), incorporated in 1933. Rod- 
less Pump Company, a Nevada corpora- 
tion (hereinafter referred to as “Rodless’”), 
at the end of 1944 owned the other one- 
half of the issued capital stock of Roko. 
* * * Upon December 18, 1944, Dresser In- 
dustries entered into an agreement with 
Old Kobe, entitled “Plan of Reorganization 
of Kobe, Inc.” by the terms of which Dres- 
ser Industries agreed to acquire from Old 
Kobe all of its assets, including’ its stock 
in Roko, and Dresser Industries agreed to 
issue its stock to Old Kobe and agreed to 
assume stated liabilities of Old Kobe, * * *. 
As a result ot such transactions in 1945 
Dresser Industries acquired all of the assets 
of Old Kobe and all of the issued and 
outstanding stock of Roko. * * * Thus, in 
1945 Plaintiff Kobe, Inc. became the owner 
of all assets of Old Kobe and all patent 
rights of Roko. * * * 


29. 
[Number of Patents Controlled] 


As of the time of trial of this action, the 
Plaintiff Kobe, Inc. owned or had rights 
under the 91 patents relating to well equip- 
ment enumerated on its catalogue, Plain- 
tiffs’ Exhibit 2, and in addition to Letters 
Patent No. 2,473,864 in suit, making a total 
of 92 of such patents. * * * 
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30. 
[Monopoly Enjoyed] 

Hydraulically actuated deep well pumps of 
the type manufactured and offered for sale 
by Plaintiff Kobe, Inc. and old Kobe, and 
of the type manufactured and offered for 
sale by Dempsey Pump Company, are 
in demand and are currently sold in inter- 
state commerce. * * * During the period 
wherein Plaintiff Kobe, Inc. is subsequently 
found to have enjoyed a total monopoly of 
such commerce, its transactions in such 
pumps have extended from its factory at 
Huntington Park, California, into the sev- 
eral oil producing states of the United 
States, including California, Texas, Okla- 
home, Kansas, New Mexico, Louisiana and 
others + > 


Ss 
[Sole Manufacturers | 


From 1935 to the present date, Old Kobe, 
and successively Plaintiff Kobe, Inc. have 
enjoyed the total commerce among the sev- 
eral states of the United States in hydrau- 
lically actuated deep well pumps for oil 
wells. During such period Old Kobe and 
successively said Plaintiff have been the 
sole manufactureres and purveyors of such 
equipment to the oil industry, excepting 
only sales by the Defendants which are 
sought to be suppressed and enjoined by 
this action. 

* OK Ox 

38. 
[Purpose to Monopolize]} 


Substantially all of said patents and licenses 
were acquired by Roko and were licensed to 
Old Kobe for the purpose of reserving and 
preserving to Old Kobe a total monopoly 
of all hydraulically actuated pumps for in- 
stallation in oil wells. Said patents and 
licenses were acquired and held by Roko 
and Old Kobe pursuant to a plan and pur- 
pose to monopolize commerce in such 
hydraulic pumps, which plan originated in 
about 1933, and thereafter was pursued and 
furthered by Old Kobe’s contracts with 
Rodless, with Plaintiff Alta Vista Hydrau- 
lic Company, Ltd., and with Arthur G. 
Gage, to the end that the product of Old 
Kobe was protected or fenced by its patent 
rights against the intrusion of commercially 
competitive products. Many of the patents 
so accumulated were not used by Old Kobe 
in production of its commercial product 
but were held by it for the purpose of pre- 
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vention of the production of commercially 
competitive products. 


39. 


The imperative or immediate purpose of 
Old Kobe in negotiating and executing the 
contract of May 1, 1933, with Rodless, 
Plaintiffs’ Exhibit 8, was acquisition of 
rights under the Humphreys and Crum 
patents, which it then believed to be neces- 
sary to permit it to manufacture and sell 
hydraulic pumps of the Kobe design with- 
out fear of infringement thereof, but the 
said contract was further intended by the 
parties to effect and serve the plan to 
monopolize commerce in hydraulically ac- 
tuated pumps for oil wells as found in the 
next preceding finding, and did in fact 
further the same. 

* KOK 


42. 


Old Kobe intended by the several con- 
tracts between itself, Roko, Rodless Pump 
Company, Arthur G. Gage and Alta Vista 
Hydraulic Company, Ltd., and by subse- 
quent acquisition of patents and patent 
rights from others through the agency of 
Roko Corporation to monopolize the com- 
merce of the several states in deep well 
hydraulic pumps for oil wells. Old Kobe, 
furthered and aided by the contracts re- 
ferred to, did in fact monopolize the total 
commerce among the several states in deep 
well hydraulic pumps for oil wells during 
the period 1935 to the date of 1945 at which 
its assets were transferred to Dresser In- 
dustries, Inc. and the Plaintiff Kobe, Inc. 
pursuant to Defendants’ Exhibit 34 in the 
evidence. 


43. 
[No Refusal to License} 


So far as the record in this case shows, 
during the period of time that Plaintiff 
Kobe, Inc. has owned the rights under such 
patents, and prior thereto during the period 
that Roko owned the same, no one ever 
asked either such Plaintiff or Roko for a 
license under any of such patents, and 
neither Plaintiff nor Roko has ever refused 
to grant such a license. 


44, 
[Knowledge of Monopoly] 


Dresser Industries, Inc., at the time of its 
acquisition of the assets of Old Kobe, and 
at the time of its assumption of the lia- 


Trade Regulation Reports 


Court Decisions 
Kobe, Inc., et al. v. Dempsey Pump Co., et al. 


64,373 


bilities of Old Kobe then was monopolizing 
the total commerce among the several 
states in deep well hydraulic pumps for oil 
wells, and was fully informed and aware 
of the purpose and effect of the patent pool 
which resided in Roko Corporation. Dres- 
ser Industries, Inc. acquired and _ trans- 
ferred the assets of Old Kobe, and further 
acquired and transferred the assets of Roko 
Corporation, both to Plaintiff Kobe, Inc. 
its wholly owned subsidiary created for the 
purpose, with the purpose and intent to 
maintain, preserve and continue in Plain- 
tiff Kobe, Inc. the total monopoly of com- 
merce in such hydraulic pumps which had 
theretofore existed in Old Kobe. Plaintiff 
Kobe, Inc. was likewise fully informed and 
aware of the monopoly which had existed 
in Old Kobe prior to the organization of 
Plaintiff, and after acquisition of the assets 
of Old Kobe and of Roko Corporation in- 
tended to maintain, preserve and exercise 
the said total monopoly thus transferred 
to it. 
* kx 


46. 
[Purpose of Infringement Sut] 


Plaintiff Kobe, Inc. has employed its 
patent rights in furtherance and mainte- 
nance of its total monopoly of commerce in 
hydraulic pumps for oil wells. This action 
was brought and is maintained by Plain- 
tiffs in furtherance of the monopoly found 
to be held and exercised by Plaintiff Kobe, 
Inc., and was brought and is maintained 
with the intention and purpose of prevent- 
ing competition in the subject field by the 
Defendants Dempsey Pump Company and 
Specialty Sales and Service, Inc. 


47. 


Subsequent to the filing of this action, 
Plaintiff Kobe, Inc. wrote a letter to the 
purchasing agents or other personnel of 
various oil producers advising of the filing 
of this action (alleging infringement by the 
Dempsey pump) against Defendants, which 
is exemplified by Plaintiffs’ Exhibit 20 of 
the evidence. In addition to such letter, per- 
sonnel of Plaintiff Kobe, Inc. orally advised 
purchasers of hydraulic pumping equipment 
that the produce of Dempsey Pump Com- 
pany would be tested in the courts for in- 
fringement of patents held by Plaintiff 
Kobe, Inc. and that infringement was 
claimed. Such letter and oral statements 
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were intended by Plaintiff Kobe, Inc. to 
deter or prevent purchases by such persons 
and corporations of hydraulic pumping 
equipment offered for sale by Dempsey 
Pump Company and Specialty Sales and 
Service, Inc. Plaintiff Kobe, Inc. intended 
by this means to preserve, maintain and 
secure its continued exclusive possession of 
the total commerce among the several states 
in deep well hydraulic pumps for oil wells. 


48. 


The several letters sent by Plaintiff Kobe, 
Inc. in September of 1948 to purchasers of 
hydraulic pumping equipment and the oral 
statements of employees of the said Plain- 
tiff to such purchasers did in fact deter and 
prevent purchases by such persons and 
corporations of hydraulic pumping equip- 
ment offered for sale by the Defendants 
Dempsey Pump Company and Specialty 
Sales and Service, Inc. 

* OK XK 

Sie 
[Ability to Fix Prices} 

By virtue of its complete monopoly of all 
sales of deep well hydraulic pumps for oil 
wells, Plaintiff Kobe, Inc. has been at 
liberty to fix, and has fixed, the prices at 
which all such pumps have been sold since 
its organization, excepting only sales of 
the Dempsey Pump Company sought to be 
suppressed and prevented by this action. 
Prior to the organization of the said Plain- 
tiff, Old Kobe enjoyed and exercised an 
identical power to fix such prices from 1935 
to the date of transfer of the hydraulic 
pumping enterprise to Plaintiff Kobe, Inc. 
The power of each to fix such prices has 
been and is circumscribed by price or cost 
to the user of other fluid lifting means 
available to oil producers, to which they 
may have recourse in alternative to the 
deep well hydraulic pump. The prices at 
which Plaintiff Kobe, Inc., and previously 
Old Kobe, has sold its hydraulic pumps are 
geared to enable it to compete with other 
types of pumping equipment. The prices 
at which such hydraulic pumps have been 
sold by Plaintiff are not proved to have af- 
fected the prices at which such other types 
of pumping equipment have been sold. 


523 


Old Kobe and Redless Pump Company, 
pursuant to the contract dated March 1, 
1933 (Plaintiffs’ Exhibit 8), organized, 
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dominated, and directed Roko, a holding 
corporation, wherein there was established 
in Roko, a pool of patent rights relating to 
deep well hydraulic pumps, and fostered, 
extended and furthered said pool with the 
intention that the same should include, em- 
brace and acquire sufficient patents to as- 
sure its licensee exclusive possession of 
commerce in hydraulic pumping equipment 
for the oil industry. Plaintiff Kobe, Inc. is 
now the sole beneficiary of the rights ac- 
cumulated in such pool, and its existing 
monopoly is the result thereof. 
50) 
[Good Faith in Infringement Suits] 

The Plaintiff Kobe, Inc. did not prosecute 
its infringement action in bad faith, but 
pressed the same believing that it would 
recover the judgments prayed for therein, 
and believing that it was legally entitled to 
the relief prayed for. It also believed it 
had a legal right to circularize its letter 
of September 27, 1948 as an accompaniment 
of its infringement action. Nonetheless, 
it hoped and intended to eliminate the De- 
fendants as competitors, and expected to 
do so by the action and the accompanying 
notice to the trade, and the said steps were 
taken in furtherance of the purpose of the 
said Plaintiffs to remain the sole occupant 
of the subject field of commerce. 

* * x 


CONCLUSIONS OF LAW 


Upon the foregoing Findings of Fact, the 
Court concludes as a matter of law: 
x kK x 
9. 


Plaintiffs assert and enjoy a monopoly 
of part of the trade and commerce among 
the several states of the United States in 
violation of the laws of the United States 
relating thereto. 


10. 
[Smt Enjoined] 


Plaintiffs should be denied relief under 
any of their patents relating to fluid-ac- 
tuated pumos until such time as the said 
unlawful monopoly shall have been dis- 
solved, and its effect shall have been dis- 
sipated, and pending such events should 
be enjoined from asserting or claiming in- 
fringement of said patents by any of the 
Defendants by legal action or otherwise. 

* Kx 
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[f] 62,802] Lang-Worth Feature Programs, Inc. v. Knox Manning, et al. 


In the Supreme Court of New York County. Special Term, Part X. 125 N. Y. L. J. 
1034. March 22, 1951. 


New York Antitrust (Donnelly) Act 


Labor Unions—Methods of Computing Compensation for Recording Artists—Addi- 
tional Royalties for Extra Uses of Recordings Have No Tendency to Regulate Competi- 
tion.—The alleged attempt of a radio actors’ guild to regulate competition between live 
performances and transcribed programs, by requiring that recording artists be paid addi- 
tionally if recordings are used beyond the minimum terms of an agreement, is not a viola- 
tion of the Sherman Act. Such a provision of an agreement has no tendency to increase 
the use of one to the detriment of the other. If a radio station does not use transcriptions, 
it must necessarily use live performers; and if it uses transcriptions, the mere requirement 
that it pay something additional to recording artists does not increase the use of live 
performers, or replace transcriptions with them, Thus the agreement appears to be a 
mere arrangement fixing the method of paying for labor, and labor is not a commodity 
of commerce, as intended by the words of the statute, such as can be the subject of 


concerted restraint. 


See the Sherman Act annotations, Vol. 1, J 1280.101. 


Hon. Istpor WASSERVOGEL, Official Referee: 
[In full text except for onussions indicated by 
asterisks] The plaintiff seeks to enjoin and 
restrain the defendant, American Federation 
of Radio Artists, A. F. of L., from picketing 
or engaging in certain other activities con- 
nected with a purported labor dispute which 
arose as the result of the termination of a 
collective bargaining agreement entered into 


between the parties. 
ety sky 


[Transcription Library Service] 


AFRA is a labor union whose members 
are engaged in the radio industry as actors, 
singers, announcers and sound effects men. 
The plaintiff is engaged in the manufacture 
of electrical transcriptions and recordings 
and the furnishing of so-called ‘Library 
Program Service’ to radio stations. The 
plaintiff creates programs and leases libraries 
of recorded musical performances to radio 
stations for broadcasting in place of “live” 
performances. The transcription libraries 
are leased to radio stations under written 
and oral contracts for specified terms of 
years. The selections in the libraries are 
augmented monthly with a _ guaranteed 
minimum of new recorded performances by 
artists who are generally well known in the 
entertainment field. 

In 1946 the plaintiff and AFRA entered 
into a code agreement which, by its terms, 
expired on October 31, 1948. Thereafter, the 
parties entered into a similar agreement 
which ran through October 31, 1950. Prior 
to the expiration of the latter agreement, 
negotiations commenced between AFRA, 
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plaintiff and other producers engaged in the 
same industry. After a series of conferences, 
plaintiff informed defendants that it would 
not become a signatory to the new code. It 
is the plaintiff’s contention that the new 
code is not a collective bargaining agree- 
ment, that it is in violation of the federal 
and New York anti-trust laws * * * and that, 
therefore, AFRA is engaged in illegal and 
unlawful labor objectives. * * * 


[Illegal Purpose Imputed to Picketing] 


There is no testimony or other proof in 
the record which indicates that the picketing 
in the instant action is other than peaceful. 
Nevertheless, the plaintiff contends that such 
picketing is unlawful because it is an at- 
tempt to coerce it to enter into an agreement 
which violates the federal laws as well as 
the laws of New York. 


It:is the plaintiff’s contention that the 
members of AFRA are so organized as to 
constitute an unlawful combination in re- 
straint of trade under federal anti-trust laws 
and the New York Donnelly Act * * *. 
Plaintiff claims that under the guise of the 
code, AFRA is attempting to regulate com- 
petition between ‘live’ and_ transcribed 
programs by controlling, restricting and limit- 
ing the use of recorded broadcast perform- 
ances. 


[No Tendency to Restrain Competition] 


Nothing in the record warrants the con- 
clusion that the code involved herein enables 
AFRA to exert undue or illegal influence 
over the use of electrical transcriptions. The 
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provision of the code to which the plaintiff 
specifically objects provides for an additional 
fee to the performer if certain types of tran- 
scriptions are used in more than one city or 
town or on more than a stated number of 
broadcasts. Contrary to the plaintiff’s con- 
tention, there is no reason to assume that 
this provision has made it or will make it 
necessary for a radio station to make greater 
use of “live” performances than recorded or 
transcribed broadcasts, which purportedly 
place the station at an economic disadvantage. 
It is obvious that when a radio station uses 
live performers it has to pay them. There- 
fore, if under certain circumstances it may 
have to pay an additional fee to the per- 
former of a transcribed program, this does 
not place the station in a position where it 
must use live performers rather than recorded 
artists, since, if the transcription is not used, 
the station would nevertheless have to pay a 
fee to the live performer it uses in place of 
the recording. 


[Manner of Fixing Compensation] 


There is no principle of law or anything 
repugnant to the public policy of this state 
which prevents an agreement between an 
employer and an employee fixing the com- 
pensation for the use of the latter’s services 
or labor, whether the use and benefits there- 
from are realized by either party prior or 
subsequent to the actual physical perform- 
ances of such services or labor * * *. More- 
over, the labor of a human being is not a 
commodity within the intendment of the 
anti-trust laws, nor may a labor organiza- 
tion be held or construed to be an illegal 
combination in restraint of trade where it 
merely seeks to fix the price of compensa- 
tion for personal services * * *. Likewise, so 
long as a union acts in its self-interest and 
does not combine with non-labor groups, it 
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is not a violation of the Sherman Act for 
its members to refuse to work unless certain 
conditions are met by an employer. Mem- 
bers of a union can sell or refuse to sell their 
services or labor as they choose and upon 
such terms and conditions as they may deem 
desirable without infringing the federal or 
state anti-trust laws * * *. 

No proof has been adduced upon the trial 
of this action which indicates that AFRA 
has conspired or combined with employers 
to restrain competition, fix prices or control 
markets. Likewise, there is no evidence that 
any of the signatories to the code has en- 
gaged in any of these practices. * * * 

oR Ok 


[Typical of Collective Bargaining Agreements] 


The plaintiff's argument that the code is 
merely a “trade agreement” rather than a 
collective bargaining agreement may be dis- 
posed of summarily. The language of the 
code itself is typical of collective bargaining 
agreements and specifically states that it 
“ig an agreement drafted after conferences 
and negotiations and represents a fair and 
amicable adjustment of the minimum wage 
and working conditions of transcription artists, 
thus insuring more stable, harmonious and 
ethical conditions in the industry.” Further- 
more, as above stated, it is significant that 
plaintiff itself was a signatory to similar 
agreements in the past without objecting or 
asserting that it was a party to a “trade 
agreement” rather than a collective bargain- 
ing agreement. Upon the evidence before 
me I hold that the objectives the defendants 
seek to obtain by their activities are lawful 
and that the code is a valid collective bargain- 
ing agreement within the meaning of the 
provisions of the Labor Management Rela- 
tions Act, 1947, and the applicable New York 
Statutes, * * * 


{f 62,803] United States v. National Automotive Parts Ass’n, Henry Lansdale, 
Genuine Parts Co., Campbell Motor Parts Co., Unit Parts Corp., The Automotive Parts 


Co., Inc.. NAPA Des Moines Warehouse, Inc., 


NAPA Jacksonville Warehouse, Inc., 


Colyear Motor Sales Co., Standard Unit Parts Corp. (Minn.), Brittain Bros., Inc., Motor 


Parts Co., Quaker City Motor Parts Co., Inc., 
Parts Corp., Mendenhall Auto Parts Co., I 


NAPA Pittsburgh Warehouse, Inc., Motor 


nc., NAPA Syracuse Warehouse, Inc., Au- 


thorized Motor Parts Corp., Automotive Parts Co., Inc., General Auto Parts Co., Grand 


Rapids Automotive Supply Corp., 


Central Motor Parts 


Co., Motor Parts Depot, Inc. 


(Tex.), Motor Parts Depot, Inc. (Ky.), Standard Unit Parts Corp. (Ind.), T. L. 


McGonagle. 


In the District Court of the United States for the Eastern District of Michigan, 
Southern Division. Civil No. 9559. February 21, 1951. 
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Sherman Antitrust Act 


Civil Procedure—Motion for More Definite Statement—Particularized Statement Not 
Available Under Civil Rule 12 (e).—Rule 12 (e) permits a motion for a more definite 
statement. However, since its amendment it no longer permits the motion to include a 
request for particulars. It is available to obtain a clearer statement of an allegation, but 
not a more particularized statement of the means by which a conspiracy was allegedly 
carried out, and thus where the allegation that exclusive dealing agreements were forced 
on dealers is not unintelligible or unclear, a motion to make the allegation more definite 


should not be granted. 


See the Sherman Act annotations, Vol. 1, J 1610.290. 


For the plaintiff: J. Howard McGrath, Herbert A. Bergson, Holmes Baldridge, 
James R. Browning, Margaret H. Bross, John W. Neville, William E. Speer and Raymond 
M. Carlson; Edward T. Kane, United States Attorney. 


For the defendants: Henry I. Armstrong and Frederick C. Nash, both of Detroit, 
Michigan; Barnes, Hickam, Pantzer & Boyd, by Hubert Hickam and Alan W. Boyd, 
of Indianapolis, Indiana; Harold T. Halfpenny, Chicago, Illinois. 


Koscinski, District Judge: [Jn full text 
except for omissions indicated by asterisks] 
This is an Anti-trust suit in which the de- 
fendants herein are charged with wrongful 
and unlawful combination and conspiracy to 
eliminate and prevent actual and potential 
competition in the manufacture, distribution, 
and sale of automotive parts among the sev- 
eral states of the United States, in unreason- 
able restraint of interstate trade and 
commerce, in violation of Section 1 of the 
Sherman Act. 


[Motion for More Definite Statement] 


The defendants, pursuant to Rule 12 (e) 
of the Federal Rules of Civil Procedure, in- 
terposed their motion for an order requiring 
plaintiff to make a more definite statement 
with respect to each of the allegations in 
the complaint specified, for the reason that 
each of such allegations is so vague and 
ambiguous that the defendants cannot rea- 
sonably be required to frame an answer. 

eee 


Defendants argue that they seek more 
light on plaintiff’s contentions in the com- 
plaint, rather than details with respect to 
those contentions; that, while the interroga- 
tory procedure under the rules is designed 
to elicit factual information from laymen, in- 
formation with respect to the contentions of 
the parties can only be supplied by counsel. 
In effect, defendants maintain that the al- 
legations of the complaint are not stated 
with sufficient clarity for them to know 
what they are required to meet. 
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[Desire Fuller Statement as to Means 
of Restraint] 


In support of its contention that the * * * 
language of paragraphs 18 and 20 is vague or 
ambiguous, defendants say that the com- 
plaint is silent as to any means by which 
such alleged agreement between defendants 
was made operative on the NAPA manu- 
facturers, and that plaintiff should be re- 
quired to state the means by which it is 
claimed that the alleged agreement of the 
defendant relating to the refusal of NAPA 
manufacturers to deal with others was im- 
plemented so as to operate on such manu- 
facturers, if it is so claimed under paragraph 
18 a of the complaint. 

ra wots 


Defendants final demand would require 
the plaintiff to state with definiteness (a) 
what competition among NAPA manufacturers 
it claims to have been eliminated as a result 
of the acts or agreements of the defendants; 
(b) what acts, agreements, or understand- 
ings between the defendants are claimed to 
have resulted in eliminating competition 
among NAPA manufacturers, if any such 
competition is claimed; and, (c) the manner 
in which such acts, agreements or under- 
standings, if any, are claimed to have re- 
sulted in eliminating competition among 
NAPA manufacturers, if any such competi- 
tion is claimed. 

Kook sk 


[Complaint Satisfies Formalities| 


The complaint here conforms to the pro- 
visions of Rule 8 (a) (2) in that it is a short 
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and plain statement of the plaintiff's claim. 
Tt is neither vague nor ambiguous in the al- 
legations complained of under paragraphs 
18 and 20 of the complaint. The averments 
complained of are definitely and distinctly 
stated in language that is clear and certain. 


[Particulars Not Obtainable by 
Present Motion] 


Defendants stress that portion of Rule 
12 (e) which provides that they point out 
the details desired. It is true that the word 
“details” in a sense means “particulars”. How- 
ever, the provision for a bill of particulars 
has been definitely eliminated from the Rule 
by amendment, so that the phrase “details 
desired” cannot, in effect, be given the same 
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bill of particulars, otherwise, there would be 
no purpose in eliminating the demand for a 
bill of particulars. It must of necessity 
mean only a demand for a clarification of the 
language used here in the complaint. But 
such a clarification would be in order only 
if the language complained of here would 
be unintelligible or unclear, which it is not, 
and therefore no clarification is necessary. 
* * * 


The position taken by the defendants that 
they cannot reasonably be required to frame 
a responsive pleading is not well taken. 

* * * 


[Motion Denied] 


The defendants’ motion is therefore de- 


interpretation as the former-provision for a_ nied. 


[| 62,804] Gray Tool Co. v. Humble Oil & Refining Co. 


In the United States Court of Appeals for the Fifth Circuit. 
19, 1951, 


Appeal from the United States District Court for the Southern District of Texas. 
Reversed and remanded. 


No. 32,990. January 


Sherman Antitrust Aci 


Defense to Infringement Suit—Declaratory Judgments—Lack of Evidence to Support 
Dismissal as Matter of Law.—In reviewing a declaratory judgment dismissing a patentee’s 
suit for infringement, the Court of Appeals finds no support in the record for the trial 
court’s decision that, as a matter of law, the plaintiff had misused his patents so as to 
forfeit his right to a suit for infringement. The pleadings contained no prayer that the 
infringer be prevented from buying unpatented materials from other suppliers, and there 
was no evidence that the patentee ever objected to the infringer’s making such purchases. 


See the Sherman Act annotations, Vol. 1, J 1640.689, 1660.200. 


Defense to Infringernent Suit—Equitable Nature of Defense—Evidence of Intent with 
Which Patent is Misused.—A holding “as a matter of law” could be based only on a view 
that the “misuse of patents” defense, which is equitable in nature, can be applied in the 
Same way as the letter of the law can be applied. But it is not so; such unclean-hands 
defenses must be concerned with an alleged improper intent which fills the activity com- 
plained of. It was not found in the trial court that plaintiff was using his patent for the 
purpose of obtaining a monopoly, and indeed the evidence did not tend tc establish 
such a purpose. There therefore existed such a question of fact as could not properly 
be inquired into in a summary judgment action. 


See the Sherman Act annotations, Vol. 1, 7 1640.689, 1660.200. 


Defense to Infringement Suit—Clean Hands in Interposing Defense—Evidence as to 
Nature of Defendant’s Infringement.—Since a defense that patents have been misused is 
equitable in nature, it is proper to inquire into the defendant’s motivation for introducing 
such a defense, and if it is alleged by the plaintiff that the defendant is not a mere innocent 
infringer of the patent, but an arch contriver and a patent pirate, then it is improper for 
the trial court to exclude consideration of that allegation on the ground that it is im- 
material. The inquiry into the truth of such an allegation involves a question of fact which 
should be heard at trial and not in a summary judgment action. 


See the Sherman Act annotations, Vol. 1, J 1660.200, 1660.315. 
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; Defense to Infringment Suit—Action Against Direct Infringer—Institution of Suit as 
Misuse of Patent.—A patentee who seeks to prevent infringement of his patent, when he 
is already trying to convert the lawful monopoly of his patent into an unlawful monopoly 
over unpatented materials, comes into court with unclean hands and will not be heard. The 
unclean hands doctrine, however, is applicable only when the bringing of the suit is itself 
unconscionable, and is in effect itself a misuse of the patent sought to be enforced. The 
principle thus has had application in infringement suits against contributory infringers, 
but it cannot be held that bringing an infringement suit is itself a misuse of the patent 


when it is a direct infringer against whom the action is brought. 


See the Sherman Act annotations, Vol. 1, J 1660.200. 


For the plaintiff: Homer T. Bouldin, Houston, Texas. 


For the defendant: 


J. Vincent Martin, Houston, Texas. 


Before HurcHeson, Chief Judge, and McCorp and Boran, Circuit Judges. 


HUuTCHESON, Chief Judge: [Jn full text] 
Its suit for patent infringement dismissed 
on motion for summary judgment, plaintiff 
is here insisting: that this is another of 
those all too numerdus instances of the mis- 
use of the summary judgment procedure to 
cut a trial short; that here, as so often 
before, it has served only to prove that 
short cutting of trials is not an end in itself 
but a means to an end, and that in the con- 
duct of trials, as in other endeavors, it is 
quite often true that the longest way around 
is the shortest way through.” 


Appellant points to the abortion, by fail- 
ure to use it, of the great record of seven 
printed volumes, aggregating more than three 
thousand pages, accumulated in preparation 
for the trial on the merits of the issues 
tendered by the pleadings. Pointing, too, 
to the fact that the judgment, if it had been 
affirmed, did not dispose of, it only delayed, 
their determination,’ appellant insists that 
this a clearer case than Hawkinson’s was for 
the application of the principles there an- 
nounced. 


[No Support in Record] 


We agree both because, being a patent 
suit, this was, under the rules laid down 
in that case, not a case for the use of 
summary judgment procedure, and because, 
treating this as though it were an ordinary 
private law suit, the record wholly fails to 
support the court’s conclusion that, as mat- 
ter of law and not of fact, the defense of 
misuse of the patents had, in some degree, 
been made out. 


Upon the first point, what was said in that 
case of the misuse of summary judgment 
procedure in patent suits* was not said as 
mere “shadow boxing in vacuo”. It was 
said precisely and with the definite purpose 
to avoid just such misuse of it as is here pre- 
sented. The use of it here for shortcutting 
the trial did not, it could not, accomplish 
that result, because it did not, it could not, 
dispose finally of the issues tendered. All 
that it could possibly accomplish was, by 
setting up a temporary road block, to post- 
pone the determination of the merits of 
plaintiff's suit and thus cause the trial to 


1 Colby v. Klune, 178 F (2) 872; Doehler Metal 
Furn. Co. v. U. 8., 149 F (2) at 135; Kennedy 
v. Silas Mason, 334 U. S. at 256-7; Sartor v. 
Ark., 321 U. S. at 627; Peckham v. Ronrico, 
171 F (2) at 657; Whitaker v. Coleman, 115 F 
(2) 306-7. 

2 Novadel Agene Corp. v. Penn, 119 F. (2) 
764; Hawkinson Co. v. Dennis, et al, 166 F. (2) 
61; Morton Salt v. Suppiger, 314 U. S. at 493. 

3**A patent, however, is a grant from the 
government to run for a term fixed, and mis- 
use of it would not, if proved, invalidate it. 
The only effect of the misuse would be to pre- 
vent the unrepentant wrongdoer from invoking 
the aid of a court. It is quite clear, therefore, 
that if summary judgment procedure is to be 
effectively used by an infringer to permit him 
to continue co infringe without accountability, 
the case for summary judgment must be made 
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out clearly and beyond the peradventure of a 
MOUpine 1 mao 

“Finally, since this is a patent suit and as 
such there is a public interest involved, instead 
of being tried and determined piecemeal, as was 
attempted here, it ought to be determined as 
a whole on the issues of patent validity, in- 
fringement and misuse. Tried and determined 
as a whole, the questions raised upon the issue 
of plaintiff’s unjust and unfair uses and prac- 
tices in respect of the patent could then be 
considered in the light of the realities as to 
whether plaintiff has a patent and whether de- 
fendant has infringed it, and not, as was done 
on this record, by a kind of shadow boxing in 
vacuo.”’ Hawkinson Co. v. Dennis, 166 F (2) 
at p. 63. Cf. Kennedy v. Mason, and Doehler 
v. U. §., note 1, supra. 
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drag its already slow length still further 
along. 

Filed May 13, 1947, the complaint was 
that, with full knowledge of the inventions 
of plaintiff’s patents obtained by consulta- 
tion with plaintiff, defendant had deliberately, 
wrongfully, and persistently infringed them. 
The prayer was for a decree: adjudging 
plaintiff's patents valid and infringed; en- 
joining further infringement of them; re- 
quiring an accounting for gains, profits and 
advantages; and awarding damages, actu- 
ally, exemplary, and statutory. 


On December 20, 1948, more than eighteen 
months after the filing of the suit and the 
accumulation of the mass of inatter, testi- 
mony, exhibits, admissions, etc., the record 
presents, the defendant, on the ground that 
plaintiff was here attempting to use the 
patents in suit to establish a monopoly on 
equipment not covered by the patents and 
that the defendant had already been sub- 
jected and would be further subjected to 
great expense in preparation for the trial, 
moved, under Rule 56 of the Rules of Civil 
Procedure, for a summary judgment dis- 
missing the complaint. 


‘On January 24, 1949, plaintiff filed its 
answer, supported by affidavits, setting out 
that there were real and material issues of 
fact requiring hearing and determination on 
a trial and that the motion should be denied. 


[Pleadings and Admissions Relied Upon] 


On April 1, the motion came on for argu- 
ment, whereupon the defendant, as a part 
of its argument, filed a written statement 
which purported to show that its defense 
of patent misuse was established, as matter 
of law, by plaintiff’s pleadings and admis- 
sions, and plaintiff, as part of its argument, 
filed a written statement in reply. 

On April 19, nearly two years after the 
fling of the complaint, the district judge 
filed a brief memorandum, to which was 
attached the statements of plaintiff and de- 
fendant above referred to. In it without 
pointing to any fact in the record in support 
of his general conclusion, he declared: “An 
examination and consideration of the record 
and defendant's contentions convinces me 
that defendant is right and that the record 
shows that plaintiff is, as defendant con- 
tends, attempting to establish a monopoly, 
etc., or has done so * * * [ think the 
record in this case shows it to be indis- 
putably true that plaintiff is misusing the 


{ 62,804 


Court Decisions 
Gray Tool Co. v. Humble Oil & Refining Co. 


Number 212—124 
4-13-51 


patents in suit and the motion for summary 
judgment will be granted.” 


It is quite plain that in so concluding and 
adjudging, the court erred. The premise, 
upon which defendant’s statement, apparently 
adopted by the trial court as correct, and, 
therefore, the memorandum and order rest, 
is that plaintiff has judicially admitted, be- 
yond its power to deny, and, therefore, the 
record establishes, not as matter of fact but 
as matter of law, that plaintiff has been 
using its patents and was attempting in the 
suit to use them to prevent other manufac- 
turers of like standard material from selling 
it to defendant or to others. 


[Evidence Lacking for Finding 
As Matter of Law] 


This premise finds no support in’ the 
record. There was no pleading or prayer 
that defendant be enjoined from purchasing 
from others. There was no evidence that it 
had ever objected to the sale of material by 
its competitors or taken any steps or action 
to prevent them from doing so. There was 
positive and uncontradicted evidence: that 
it had not been, and was not, interested in 
doing so; that its salesmen were carefully 
instructed to make use as far as possible 
of any available material their customers 
had on hand; and that its only purpose in 
bringing this suit was to prevent the de- 
fendant from infringing plaintiff’s patents. 

While there was evidence that plaintiff had 
not undertaken any comprehensive system of 
granting licenses, there was clear and posi- 
tive evidence that this was not done in order 
to obtain a monopoly but for wholly differ- 
ent reasons, and there was evidence that 
plaintiff had offered licenses to defendant 
and others. The defense of misuse of patents, 
like other unclean hands defenses, is not, 
as defendant seems to think, a matter of 
the letter of bare bones facts: it is a matter 
of their spirit, the intent with which they 
are done. A judge may not, on a motion 
for summary judgment, draw fact inferences 
as to plaintiff's purpose or intention in re- 
spect to obtaining a monopoly. Such infer- 
ences may be drawn only on a trial. 

Nothing in the pleadings, in the evidence 
given, or in the admissions made by plain- 
tiff, established as matter of law that it was 
misusing its patents in an attempt to obtain 
a monopoly in violation of the applicable 
rule. Indeed, we are of the opinion that the 
evidence hardly tends to support such a 
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finding, and that, if we were reviewing the 
finding as one of fact, we ought perhaps, 
in the present state of the record, to set it 
aside as clearly erroneous. 


The case as a whole, made by the plead- 
ings, the evidence, and the exhibits in the 
seven volume record, and by plaintiff’s affida- 
vits in opposition to the motion, is pecu- 
liarly one for determination, nof by summary 
judgment but on the merits and by trial, 
if desired, ‘‘on oral testimony with the oppor- 
tunity to examine and cross-examine wit- 
nesses in open court * * * often acclaimed 
as one of the persistent, distinctive, and 
most valuable features of the common law 
system”,* including for many years, in this 
country, trials in equity. 


[Nature of Infringement | 


As plaintiff presented its case below, and, 
as appellant, presents it here, defendant is 
not merely an infringer of the patents but 
an arch contriver in doing so, in that, under 
the seal of confidential disclosures, it de- 
liberately went about to obtain information 
to more effectively pirate plaintiff's inven- 
tion, with the result that, through the use 
of the information plaintiff has furnished 
it, defendant has itself obtained a monopoly 
in the field covered by plaintiff’s patents. 


It will not do to say, as appellee did below 
and does here, that this, as well as all else 
that plaintiff brings forward and relies on, 
is immaterial. If what plaintiff charges is 
true, defendant, in seeking a continuing 
immunity from suit, while it blithely con- 
tinues to practice the arts of piracy, and in 
making broad its phylacteries, while point- 
ing its finger at plaintiff as unclean, is not 
a Daniel come to judgment, but Satan quoting 
scripture to his purpose. 


[Further Hearing Required] 


In such a situation, the court, instead of 
hurrying plaintiff out of court, his charges 
unheard, should have proceeded with the 
trial so that plaintiff could prove; the facts 
and circumstances surrounding the disclosures 
made to the defendant; the defendant’s acts; 
whether plaintiff has valid patents, and whether 
they have been infringed by the defendant. 


On that trial the defendant could have 
offered its evidence on the issue of misuse, 
and plaintiff could have offered its contro- 
verting evidence, showing its method of 
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conducting its business, and whether or not 
as a matter of fact and intent, and not 
merely of accusation, it has used, or sought 
to use, the patent privilege wrongfully, to 
obtain a monopoly, and thereby drive from 
the field its competitors in the making of 
standard equipment. 


[Cited Cases Involve Question of 
Fact, Not Law] 


The principle invoked by defendant and 
erroneously applied by the trial court is 
simple and plain, and, as properly applied, 
sound. The fallacy in defendant’s state- 
ment, which the court below failed to see, 
is that, though in most of the cases defend- 
ant cited and relied on, the question of 
misuse was decided upon a hearing as a 
question of fact, the defendant. presented 
it as though the findings were made as 
matter of law. 


It is true that two of the cases defendant 
cites were disposed of on summary judg- 
ment. In one of them, however, Morton Salt 
Co. v. Suppiger, 314 U. S. 488, the question 
was settled as matter of law against the 
plaintiff by the terms of a written license 
with limiting provisions violating “the estab- 
lished rule that a patentee who has granted 
a license on condition that the patented 
invention be used by the licensee only with 
unpatented materials furnished by the li- 
censor’, comes into court with unclean hands. 


In the other summary judgment case 
cited, Lincoln v. Linde, 171 F (2) 223, the 
motion for summary judgment was sup- 
ported by an affidavit, with no opposing 
affidavits filed, that by the method employed 
in that case the appellant had gained con- 
trol of more than 50 percent of the welding 
business, and, in addition, that appellant was 
actively engaged in enforcing its patent 
rights against sellers of the unpatented ele- 
ments charging them with contributory in- 
fringement. 


[Case Law Prohibits Tie-ins] 


The principle applied in all of these cases 
is that no patentee can license or refuse to 
license upon a condition that the licensee 
will, in the use of the unpatented materials, 
use only such material as it purchased from 
the patentee, nor can he accomplish or en- 
deavor to accomplish this end by a course 
of business without the issuance of licenses. 


4 Colby v. Klume, note 1, supra. 
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This principle was first stated in its simplest 
form in a contributory infringement suit in 
connection with the granting of a restricted 
license, and it was for a time supposed to 
be applicable only to cases of contributory 
infringement. It was in Leitch Mfg. Co. v. 
Barber, 302 U. S. 458, that methods of 
obtaining a monopoly other than by a license 
upon condition, were first recognized. There, 
in a suit against a contributory infringer, the 
court held that the patent could be abused 
just as effectively when, by a deliberate 
plan or scheme, the patentee withholds li- 
censes in order to bring about the same 
results, as to competition, which he could 
obtain by granting a written license with a 
condition, that the patented method may 
be used only with materials purchased from 
the patentee. 


As a result of that case and the line of 
cases following, declaring that the effort 
by suit to stop contributory infringement 
is evidence of misuse, including particularly 
the Mercoid Corp. v. Mid-Continent Co., 320 
U. S., 661, the doctrine of contributory in- 
fringement has been greatly narrowed, if 
not completely abolished in all cases where 
the holder of a combination or process 
patent is also a seller of standard or un- 
patented material.” 


[Rule as Applied to Direct Infringers] 


This is not the case as to direct infringers. 
For, though contrary to what was at first 
apparently the general trend of opinion, it 
was decided in American Lecithin Co. v. 
Warfield Co., 105 F (2) 207, and in Morton 
Salt Co. v. Suppiger, supra, that, where justi- 
fied by the facts, the principle would be 
applied in the case of direct infringement, 
it has never been, it could not be, justly 
decided that the mere effort, as here, to 
prevent a direct infringement was in itself 
a misuse. 


What the issue here comes down to is 
this, that in each case where the misuse of 
patent principle has been applied, it has been 
of the essence of its application that, what- 
ever it takes in law, to constitute the mis- 
use, be established as matter of law where 
the procedure was by summary judgment, 
or, as a matter of fact where it is by trial. 


5 Cf. majority opinion, at p. 669, where it is 
said, ‘‘The result of this decision, together with 
those which have preceded it, is to limit sub- 
stantially the doctrine of contributory infringe- 
ment. What residuum may be left we need 
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Plaintiff in this case has never sued a 
competing manufacturer. It does not threaten 
to do so. It has sworn positively, in its 
affidavits submitted in opposition to the 
motion for summary judgment: that it has 
never objected to anyone’s buying from 
competing manufacturers; it does not object 
now; and that it has not sought, it is not 
seeking, nor will it seek, in any way, to 
prevent this. 


The latest authoritative decision on this 
question, Linde Air Products Co. v. Graver 
Tank & Mfg. Co., 86 Fed. Supp. 191, 167 F 
(2) 531, and 335 U. S. 279, makes it abun- 
dantly clear that the issue of patent misuse 
tendered by defendant here was one of fact, 
and that there was no basis in the record 
for deciding it as matter of law. 


[Misuse of Patents Not Properly Shown] 


The statement of legal principles, attached 
to the memorandum on which the judgment 
was based, purporting to show from the 
record that plaintiff's admissions made it 
guilty, as matter of law, of misusing its 
patents, is not a correct statement of the 
law. Plaintiff was not required, as matter 
of law, upon condition of being unable to 
prevent direct infringement, to offer licenses 
to every manufacturer in the field. Nor was 
it required, as matter of law, with—protest 
or self help, to stand by and watch the 
defendant monopolize the invention con- 
trolled .by its patents, and, simply because 
the constituent materials were unpatented, 
by the boldness of its actions, in setting up 
standard specifications for a completed prod- 
uct, successfully pirate plaintiff’s inventions 
and obtain a monopoly of its own. 


We are more than ever convinced that 
the rule this court laid down in the Hawkin- 
son case iS a wise and just one. We have 
no disposition to withdraw from, or modify 
it. We think this case peculiarly attests its 
wisdom. 


After all, a suit for patent infringement 
is a suit on a government grant based upon 
a constitutional provision. Whenever a de- 
liberate infringer seeks to escape the penal- 
ties of his violation of the Constitution and 
statutes of the United States governing 
patents, a court of equity should be patient 
enough to search out and determine the 


not stop to consider,’’ with what is said by 
Mr. Justice Frankfurter, dissenting, at pp. 677 
and 8, and by Mr. Justice Black, concurring, 
at pp. 672-3-4. 
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merits of the case. If, in doing so, it finds 
the patents valid and infringed, but finds 
also misuse in whole or in part of the patents, 
it should be adroit and astute enough to 
contrive and confect an equitable decree 
which will neither reward the plaintiff for 
his misuse or put a premium on defendant’s 
wrongdoing and hypocrisy. 


[Need for Protection Against Piracy] 


Such a decree should, of course, be so 
framed as that it will not permit an un- 
reformed and unrepentant plaintiff to obtain 
the fruits of bringing a defendant to book 
for his wrongdoing, unless and until proper 
amends are made. Equally, of course, it 
should not be framed to put a premium 
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on a defendant’s wrongdoing in deliberately 
stealing the fruits of plaintiff’s invention 
by permitting him, by the simple device of 
the pot calling the kettle black, to continue 
to escape accountability. In short, the de- 
cree should, if at all possible, be so drawn 
as to protect the public from the continued 
wrongdoing of the plaintiff in misusing its 
patents and the plaintiff and the public 
from the continuing wrongdoing of defend- 
ant in deliberately pirating their inventions. 


[Reversed] 


The judgment is REVERSED with costs 
to appellant, and the cause is REMANDED 
for further and not inconsistent proceedings. 


[f 62,805] Forstmann Woolen Co. v. Alexander’s Department Stores, Inc. 
In the United States District Court for the Southern District of New York. Civil 


45-655. March 30, 1951. 


Sherman Antitrust Act 


‘Antitrust Violation as Defense to Infringement Suit—Severance of Issues—Order of 
Trial Where Disposition of Antitrust Violation Counterclaim Will Also Dispose of Equi- 
table Defenses to Infringement Suit—Where violation of the antitrust laws is pleaded as 
a defense and also as a counterclaim to a charge of trade-mark infringement, a motion for 
severance and separate hearing of the two issues is granted because the antitrust charge is 
triable to a jury when treated as a counterclaim, and the infringement suit itself is triable 
by the judge without a jury. A verdict on the counterclaim would also decide the validity 
of the equitable defenses to the infringement action, since both are based on the same 
alleged violation of the antitrust laws. Therefore, the counterclaim should be heard first 
hefore a jury, since if the charges were sustained the.e would be no need to hear the infringe- 
ment claim, violation of the antitrust laws by the trade-mark owner being a complete de- 
fense to his infringement suit. If the verdict denied the antitrust charge, the infringement 
suit could be heard without further hearing of the defenses based on the same antitrust 
violation charge. 


See the Sherman Act annotations, Vol. 1, f 1660.312, 1660.320. 


For the plaintiff: Gainsburg, Gottlieb, Levitan & Cole (Joseph P. Segal, of counsel), 
New York, New York. 


For the defendant: J. Norman Lewis, New York, New York. 


LEIBELL, D. J.: [Jn full text except for 
omissions indicated by asterisks] Plaintiff 
‘brings this action against defendant claiming 
that the defendant has infringed plaintiff’s 
registered trademark and plaintiff's copy- 
righted label and has unfairly competed with 
plaintiff by using plaintiff's trademark and 
label in advertising coats and women’s wear 
amade of plaintiff’s woolen and worsted fabrics. 
Plaintiff seeks an injunction, an accounting, 
damages and the destruction of plaintiff's 
jabels in defendant’s possession. 


[Antitrust Violation as Counterclaim] 


Defendant’s answer admits that on several 
occasions it advertised garments made of 
Forstmann woolens and that it sold goods 
and wearing apparel made of Forstmann 
woolens and at low prices to the public, but 
denies the other allegations of the complaint. 
The answer also pleads special defenses. The 
following allegations are quoted from the 
Fourth Special defense which is also pleaded 
as a first counterclaim :— 


Trade Regulation Reports { 62,805 


64,384 Court Decisions 
Forstmann Woolen Co. v. Alexander's Department Stores, Inc. 


“TWENTIETH: Upon information and 
belief, Forstmann continuously until the 
date of the filing of this Complaint while 
engaged in the manufacture, sale, and 
distribution of woolen goods in compe- 
tition in interstate commerce as _ herein- 
above described well knowing all of the 
matters and things set forth herein, * * * 
knowingly and with the intent so to do 
did illegally combine, conspire, confederate 
and agree with the various individuals 
and corporations hereinabove mentioned 
* * * to restrain, hinder, frustrate, sup- 
press, and destroy competition in commerce, 
in the manufacture, sale and distribution 
of woolen goods and in particular of 
Forstmann woolens and the garments 
made thereof and to unlawfully fix prices 
and to monopolize or attempt to monop- 
olize trade and commerce * * * and to 
eliminate the competition of Alexander’s 
in said garments, and to destroy their 
business and property, * * * in violation 
of the acts of the United States commonly 
known as the Anti-Trust Laws, the Sher- 
man Anti-Trust Laws, the Clayton Act, 
the Robinson-Patman Act, and amend- 
ments and supplements thereto.” 

“TWENTY-SECOND: That in  further- 
ance of the aforesaid conspiracy * * * 
Forstman has instituted infringement suits 
similar to the one instituted against Alex- 
ander’s herein without probable cause or 
legal justification, but solely for the pur- 
pose of carrying out and enforcing its 
unlawful conspiracy, plan and scheme to 
unlawfully fix prices, eliminate competi- 


tion, and to create a monopoly. 
KKK DY 


On the counter claim defendant claims it 
has been damaged to the extent of a million 
dollars. 

* Ok OX 

Defendant’s prayer for relief asks for 
treble damages and also for injunctive relief 
against plaintiff’s alleged illegal acts. 


[Severance of Issues Asked] 


On Febryary 16, 1951, plaintiff served a 
notice for a pre-trial conference. Paragraph 
2 stated :— 


S25 That the order provide for a sever- 
ance of the issues and for a separate trial 
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of the issues upon the allegations of the 
complaint on trademark infringement and 
unfair competition and the defenses there- 
to and a separate trial of the issues upon 
the counterclaims in the defendant’s an- 
swer for alleged violation of the anti-trust 
laws which is triable by jury. * * * ” 


* ok Xx 


[Counterclaim to Be Heard First] 


Since the first and second claims of the 
fourth and fifth special defense will present 
the same issues of fact, the trial of the coun- 
terclaims to a jury should first be had and 
then the trial judge may proceed immedi- 
ately to try the plaintiff’s claim without a 
jury. * * * If the jury finds for the defend- 
ant on the counterclaim, then, since the spe- 
cial defenses would be a complete defense, 
the trial judge could entertain a motion to 
dismiss the complaint on the grounds that 
the jury’s verdict disposed of the issues pre- 
sented by the special defenses. If the jury 
finds for the plaintiff on the counterclaims 
that would eliminate the special defense, and 
the trial judge may immediately proceed to 
the trial of the plaintiff’s claims, without a 
jury. * * * The motion for a severance is 
granted to this extent and for the above 
purposes only. 

* OK O* 


[Request for Dismissal Premature] 


The defendant also served a request for a 
pre-trial. Paragraph 1 thereof asked:— 


“1, That an order be made dismissing 
that portion of the plaintiff’s complaint 
which is predicated upon copyright or 
tradé mark infringement. * * *” 


The defendant’s motion to dismiss that 
portion of the complaint which is based upon 
copyright and trademark infringement is 
denied without prejudice. It can better be 
decided by the trial judge after all the evi- 
dence is in, * * * 


Settle an order in accordance with the 
above rulings. 


{ 62,805 Copyright 1951, Commerce Clearing House, Inc. 
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[| 62,806] Sunbeam Corp. v. Philip Klein, trading as Phil’s Distributors. 


In the Court of Chancery of the State of Delaware in and for New Castle County. 
March 27, 1951. 


Delaware Fair Trade Act 


Fair-Trade Contracts—Customer Services Not Constituting Reduced Prices—lInstall- 
ment Sales Terms.—The rendering of additional services calculated to attract customers, 
of such types as free parking space, baby sitting, delivery service, extension of credit, and, 
in the instant case, installment sales terms, does not actually and directly affect the price 
of products sold by retailers offering such services, and is not considered to effect a reduc- 
tion of price violative of fair-trade contracts. 


See the State Laws annotations, Vol. 2, 8124; Resale Price Maintenance Commen- 
tary, Vol. 2, J 7314. 


Fair-Trade Contracts—Application to Non-Signing Dealers—Contract Signed by 
Dealer Employing Different Sales Method.—The fact that a manufacturer sells to retailers 
offering installment sales terms to their customers, at the same time the manufacturer also 
sells to dealers who do not offer such service, does not constitute selling to two different 
groups, and a retailer who is the only one in his area not giving such service cannot main- 
tain that fair-trade contracts made with his competitors are a special type not applicable 


to him or enforceable against him. 


See the State Laws annotations, Vol. 2, 8124; Resale Price Maintenance Commen- 


tary, Vol. 2, J 7306. 


For the plaintiff: David F. Anderson and Richard H. Ellis, of Southerland, Berl & 


Potter, Wilmington, Delaware. 


For the defendant: John Van Brunt and David Snellenburg, 2nd, of Killoran & Van 


Brunt, Wilmington, Delaware. 


Wo tcotr, Chancellor: [Jn full text except 
for omissions indicated by asterisks] This 
matter is before me on plaintiff’s motion to 
dismiss the defendant’s second defense. 

The action was brought by the plaintiff 
to enjoin the defendant from further viola- 
tion of the Delaware Fair Trade Act (43 
Laws, Ch. 201) by selling or offering for 
sale at less than the retail price stipulated 
in any contract between the plaintiff and 
any other person in the State of Delaware, 
commodities manufactured and sold by the 
plaintiff under its trade-marks. 

*'*k * 

[Sales Admitted] 


The complaint alleges and the answer 
admits that the defendant, knowing of the 
existence of such contracts, nevertheless, 
from time to time offered for sale and sold 
at prices below plaintiff’s established mini- 
mum resale prices commodities bearing 
plaintiff’s trade-marks. * * * 

The defendant’s answer contains a second 
separate defense in which it is alleged that 
the defendant is in fair and open competition 
with the four retailers with whom the plain- 
tiff has entered into fair trade contracts. 
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It is alleged that the four retailers with 
whom the plaintiff has fair trade contracts 
sell the plaintiff's commodities on install- 
ment credit terms at prices the same or very 
slightly in excess of the minimum resale 
prices established by the plaintiff. It is 
alleged that in making installment credit 
sales, credit losses exceed 20% of the estab- 
lished minimum resale prices of the plain- 
tiff’s commodities and that, therefore, the 
sale of plaintiff’s commodities on installment 
credit terms amounts to the giving by the 
retailers with whom the plaintiff has fair 
trade contracts of a concession or special 
privilege resulting in a reduction of the 
minimum resale prices in violation of the fair 
trade contracts plaintiff has with the retail- 
ers concerned. 


[Claimed Lack of Umformity] 


By reason of the foregoing, defendant 
alleges that the plaintiff does not have in 
full force and effect in Delaware fair trade 
contracts of general applicability to all re- 
tailers, but has only such contracts applicable 
to installment credit retailers who- form a 
separate class of retailers not in competition 
with the defendant. The defendant con- 
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tends, therefore, that the plaintiff's contracts 
are not binding as fair trade contracts on 
him. The plaintiff moved to dismiss the 
second separate defense. 

kk OX 


[Nature of Customer Services Pernutted] 


The defendant contends that because the 
four retailers with whom the plaintiff has 
fair trade contracts in Delaware to estab- 
lish the protective minimum resale prices 
sell the plaintiff’s commodities on install- 
ment credit, a concession has been made 
by the plaintiff to the contracting retailers 
which makes it necessary for the defendant 
to sell at less than the minimum prices estab- 
lished by the plaintiff in order to compete. 
Defendant concedes that there is no reported 
authority in support of his argument. As 
a matter of fact, reported decisions which, 
by analogy, may bear somewhat upon the 
precise issue raised by the defendant do not 
support his position. It is true that the giv- 
ing of trading stamps and cash register 
receipts redeemable either in merchandise or 
cash by purchasers have been held to be 
price cutting within the meaning of the Fair 
Trade Acts and, as such, enjoinable. Schuster 
@ Stefes (Wis, S.Ct)s 295) N. Wi 737. 
Bristol-Myers Co. v. Picker, (N. Y. Ct. of 
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App.), 96 N. E. (2d) 177. But, other serv- 
ices furnished by a retailer to attract cus- 
tomers to his business such as the furnishing 
of parking facilities, baby sitting, delivery 
service and the extension of credit, are not 
held to be price cutting within the meaning 
of Fair Trade Acts. Bristol-Myers Co. v. 
Lit Bros., Inc., (Pa. S. Ct.), 6 A. (2d) 843, 
Weco Products Co. v. Mid-City Cut-Rate 
Drug Stores (Calif. S. Ct.), 131 P. (2d) 856. 


[Prior Notice of Selling Methods] 


It must be borne in mind that the defend- 
ant was not forced to ‘purchase the plain- 
tiff’'s commodities, and that he purchased 
them knowing of the existence of the estab- 
lished minimum resale prices. He may not 
now argue that the known minimum resale 
prices are not binding upon him. As long 
as the defendant desires to sell the plaintiff's 
commodities with the aid and assistance of 
the good will the plaintiff has built up for 
its trade-marks, he must abide by the mini- 
mum resale prices established by the plaintiff 
under the Delaware Fair Trade Act. 


[Defense Dismissed] 


The motion to dismiss the second separate 
defense is granted. An order may be pre- 
sented upon notice. 


LT 62,807] Universal Milk Bottle Service, Inc., Matthews-Frechtling Dairy Co., The 
Co-operative Pure Milk Ass’n, Cedar-Hill Farms, Inc., The Coors Bros. Co., The J. Weber 
Dairy Co., H. Miller Dairy Co., Inc., and The J. H. Berling’s Dairy Products Co. v. 


United States. 


In the United States Court of Appeals for the Sixth Circuit. No. 11180. April 4, 1951. 
Appeal from the United States District Court, Southern District of Ohio, Western 


Division. Affirmed. 


Sherman Antitrust Act 


Sufficiency of Indictment—Review of Ruling on Motion to Quash—Appeal After Nolo 
Contendere Plea.— When a demurrer or a motion to quash an indictment has been filed, 
and is then followed by a plea of no defense, so that the facts are not actually litigated 
but it is required that the court still find that the indictment stated a crime, then there 
is no waiver of the matters raised in the demurrer or motion to quash which questions the 
sufficiency of the indictment, and these matters may be brought up anew when the case is 
appealed to a higher court. 


See the Sherman Act annotations, Vol. 1, J 1630.580, 1630.670. 


Review of Ruling on Motion to Quash—Motions Raising Question of Fact—Waiver 
of Fact Hearing by Nolo Contendere Plea—The motion to quash which, after a plea of 
no defense, may be raised on appeal, is a motion which asserts that the indictment on its 
face is insufficient to charge the defendant with any crime. If the motion to quash actually 
introduces an argument that the indictment does not assert the truth, because the defendant 
was acting under the authority of administrative regulations which permitted the kind 
of activity for which he was accused, then the motion to quash in reality presents a ques- 
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tion of fact rather than a question of sufficiency of the pleading, and review thereon may 
not be had unless there has been a hearing on the question of fact. In such a case, if a 
plea of no defense is entered and judgment follows without a hearing, it cannot be said 
there was a ruling on the face of the indictment which may be questioned on appeal. The 
plea of no defense waives the lack of hearing on the question of fact raised by the aver- 
ments of the motion to quash. 


See the Sherman Act annotations, Vol. 1, {| 1630.2193, 1630.225, 1630.580, 1630.670. 


For the appellants: Robert N. Gorman and Harry Kasfir, Cincinnati, Ohio (Robert 
N. Gorman, Cincinnati, Ohio, for Universal Milk Bottle Service, The Coors Bros. Co., 
The J. Weber Dairy Co. and H. Miller Dairy Co., Inc.; Robert S. Marx and John J. 
Luhrman, Cincinnati, Ohio, for Matthews-Frechtling Dairy Co.; Orvill A. Troy, Harry 
Kasfir and Kenneth D. Troy, Cincinnati, Ohio, for Co-operative Pure Milk Ass’n; Robert 
G. McIntosh, Cincinnati, Ohio, for Cedar Hill Farms, Inc.; and Michael Lacinak, 
Cincinnati, Ohio, for J. H. Berling’s Dairy Products Co., on the brief). 


For the appellee: J. Roger Wollenberg, Washington, D. C. (H. G. Morison, J. 
Roger Wollenberg and Robert H. Winn, all of Washington, D. C., and Ray J. O’Donnell 


and Frank Richter, both of Cincinnati, Ohio, on the brief). 
Affirming a decision of the district court reported in 1948-1949 TRrape Cases at {[ 62,451. 


Before Martin, McALLtster, and Miter, Circuit Judges. 


PER CurtaM: [Jn full text] On Septem- 
ber 24, 1948, an indictment was returned 
against appellants, charging them with a 
conspiracy to raise, fix and maintain prices 
for the sale of milk, in violation of Section 
1 of the Sherman Act, 26 Stat. 209, as 
amended, 15 U. S. C. A. 1, et seg. The facts 
alleged in the indictment set forth that the 
Cincinnati Area, here in question, has a 
population in excess of 650,000 persons, who 
annually consume more than 175,000,000 
pounds of milk, for which they pay more 
than $16,000,000; that more than 40% of 
the milk sold by distributors in the Cin- 
cinnati Area is produced in Kentucky and 
Indiana, and is transported from those states, 
in interstate commerce, to the Cincinnati 
Area; that appellants sell approximately 67% 
of the total amount of milk from all sources 
sold in the Cincinnati Area, and that the 
remaining 33% is sold by 31 other dis- 
tributors; that 48% of the milk sold by ap- 
pellants in the Cincinnati Area is produced 
in Kentucky and Indiana, and shipped from 
those states into the Cincinnati Area. It was 
further set forth that milk, by its nature, is 
perishable; that it can not be stored, but 
must reach the consumer within a short 
time after production; that, in anticipation 
of, and in response to demands of con- 
sumers and other purchasers, the distributors 
for the Cincinnati Area regularly purchase 
milk produced in Kentucky, Indiana, and 
Ohio, and that milk so purchased in Kentucky 
and Indiana is intermingled with milk pur- 
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chased in Ohio, and is almost immediately 
distributed and sold to consumers and other 
purchasers in the Cincinnati Area; that there 
is, from day to day, a continuous flow of 
milk in interstate commerce from producers 
in Kentucky and Indiana to consumers and 
other purchasers in Ohio. The indictment 
then sets forth that beginning on or about 
July 1, 1946, and continuously thereafter up 
to and including June 1, 1948, the appellants 
engaged in a combination and conspiracy to 
raise, fix, and maintain prices for the sale, 
in the Cincinnati Area, of milk produced 
in Kentucky, Indiana, and Ohio, in violation 
of Section 1 of the Sherman Act; that the 
conspiracy involved agreement upon prices 
at which appellants sold milk in the Cin- 
cinnati Area and the use of various devices 
to assure uniformity in the milk prices 
charged by distributors selling in this Area; 
that increases in prices charged by distri- 
butors in the Cincinnati Area for milk sold 
to consumers and other purchasers have had 
the effect of reducing the volume of milk 
purchased by them, thus reducing the 
quantity of milk purchased by the distributors 
from producers in Kentucky, Indiana, and 
Ohio; and that the acts of appellants in 
furtherance of the conspiracy were intended 
to and did raise, fix and maintain the prices 
of milk shipped into the Cincinnati Area 
from outside the State of Ohio and sold in 
that Area, and thereby restrained interstate 
commerce in milk. 
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[Marketing Order Asserted as Excuse] 


Appellants moved to dismiss the indict- 
ment on the ground that it failed to state 
an offense under the Sherman Act, and, in 
support of their motions, appended thereto 
a milk marketing order and amendments 
issued pursuant to the Agricultural Market- 
ing Agreement Act of 1937, as amended, the 
official bulletin of the Milk Market Adminis- 
trator for January-February, 1949, showing 
official statistics, and affidavits containing 
the regulations of the Board of Health of 
the City of Cincinnati and operations there- 
under, all of which appellants claim “nulli- 
fied” the allegations of the indictment stating 
the offense under the Sherman Act. 


Thereafter, the district court overruled 
the motions to dismiss the indictment, stating, 
in its decision, that “Under the familar rule 
the facts as alleged are admitted, on the 
pending motions, to be true, for the purposes 
of this decision.” Subsequently, appellants 
withdrew their pleas of not guilty thereto- 
fore entered, and pleaded nolo contendere; 
and following entry of judgments of convic- 
tion by the district court, they appealed on 
the ground that the district court erred in 
not granting their motions to dismiss the 
indictment. It is agreed that when a de- 
murrer or motion to quash has been filed 
and overruled, followed by a plea of nolo 
contendere, the same questions raised on the 
demurrer or motion to quash could be pre- 
sented on appeal. See Hocking Valley RR. 
Co. v. United States, 210 F. 735 (C. C. A. 6). 
Under the Federal Rules of Criminal Pro- 
cedure, defenses and objections which there- 
tofore could have been raised by demurrers 
and motions to quash are now raised by 
motions to dismiss. Rule 12(a). 


Appellants contend that the documents 
which they filed in support of their motions 
to dismiss the indictment should have been 
accepted by the district court as disproving 
the allegations of the indictment and as 
proof that the indictment failed to state an 
offense under the Sherman Act. In suport 
of their contention, they rely upon Rule 12 
of the Federal Rules of Criminal Procedure, 
claiming that the district court was bound 
to consider the above mentioned documents 
and affidavits as proof of the fact that appel- 
lants did not violate the Sherman Act, and 
consequently erred in failing to hold that the 
milk marketing order, in effect during the 
entire indictment period, nullified the allega- 
tions of the indictment. 
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[Motion Called Answer, Not Demurrer] 


The objection that the indictment fails to 
charge an offense may be raised before trial 
by motion to dismiss. Rule 12(b)(2). See 
Notes to Subdivisions (b)(1) and (2), of 
Advisory Committee on Rules, 18 U. S. C. 
A. Federal Rules of Criminal Procedure, 
pages 205, 206. Appellants contend that the 
district court should have dismissed the in- 
dictment on their motions on the ground 
that it did not charge an offense because the 
milk marketing order, copy of which was 
included in, and made a part of the motions, 
showed that all prices paid for milk by 
appellants were established by the Secretary 
of Agriculture and that all milk produced 
by producers in Ohio, Indiana, and Kentucky 
for the Cincinnati Area must be purchased 
under such order, “so that the statement 
made in paragraph 24,” of the indictment, 
charging the offense, “is false and untrue.” 
This is not an attack on the indictment 
based on the objection that it failed to state 
an offense. It is, rather, an answer to the 
allegations of the indictment claiming that 
those allegations are false and untrue. These 
are issues of fact. In a criminal case, such 
issues are to be tried by a jury, unless 
waived. See United States v. Greater Kansas 
City Retail Coal Merchants’ Assn., et al., 85 
F. Supp. 503, 511 (D. C. Mo.); United States 
v. Mertine, et al., 64 F. Supp. 792, 794 (D. C. 
NPD: 


Rule 12 (b) (1) permits the raising by 
motion of defenses or objections only where 
they are “capable of determination without 
the trial of the general issue,” the general 
issue being the issue presented by the alle- 
gations of the indictment and the plea. 
Allegations of the indictment essential to 
prove the offense charged and the pleas in 
answer to such allegations require a trial 
of the general issue. Here, the issue pre- 
sented by the defense or objections raised 
by appellants in their motions is that the 
allegations of the indictment are false and 
untrue. This is the general issue, and this 
issue could only be determined on the trial, 
Appellants, therefore, under Rule 12, can 
not present such a defense or raise such an 
objection by a motion to dismiss the indict- 
ment. Although appellants moved to dis- 
miss the indictment on the stated ground 
that it did not charge an offense under the 
Sherman Act, they based their claims on 
documents attached to the motions, which, it 
was contended, proved that the allegations 
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in the indictment were false and untrue. If 
appellants had moved to dismiss the indict- 
ment on the ground that the allegations in 
the indictment were false, it must be con- 
ceded that the district court could not have 
determined the truth or falsity of the alle- 
gations of the indictment on such motions, 
and would properly have dismissed them. 
But that is, in reality, what appellants did 
in this case by moving to dismiss on the 
alleged ground that the indictment did not 
state an offense, and then offering, in sup- 
port of their motion, documentary evidence, 
not that the indictment did not state an 
offense, but that the allegations of the in- 
dictment were false. This was not per- 
mitted under the former practice, and is not 
permitted under Rule 12. 


[No Fact Inquiry Required] 


The district court, in dismissing the mo- 
tions, explicitly ruled that the allegations of 
the indictment, for the purposes of the de- 
termination of the motions, were admitted 
to be true. As presenting issues of fact, the 
contentions set forth in the motions could 
have been availed of in pleas as defenses 
to the charges in the indictment. But appel- 
lants, instead of going to trial on pleas of 
not guilty, pleaded nolo contendere. The dis- 
trict court was not required. on the motions, 
to determine factual issues raised by appel- 
lants as to the truth or falsity of the alle- 
gations of the indictment, and was not in 
error in holding that the indictment stated 
an offense under the Sherman Act and in 
denying appellants’ motions to dismiss the 
indictment. 


Appellants contend that failure to allege 
in the indictment that the acts claimed to 
have been done by the corporate appellants 
were authorized or performed by officers 
or agents of the corporations, deprived the 
indictment of the necessary allegation of 
intent. It is not necessary to allege intent 
in a charge of violation of the Sherman Act. 
United States v. Griffith, et al., 334 U.S. 100, 
105, 106; United States v. Masonite Corp., et 
al., 316 U. S. 265, 275. As a matter of fact, 
intent was here alleged—that “The acts to 
be performed, . . . pursuant to and in fur- 
therance of the conspiracy herein alleged 
were intended to and do raise, fix and main- 
tain the prices of milk shipped into the Cin- 
cinnati area . . . and thereby unreasonably 
restrain trade and commerce among the sev- 
eral states.” In this case, the corporations 
admitted the allegations of the indictment 
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by pleading nolo contendere, It is not re- 
quired that the indictment must contain an 
allegation that an act done by a corporation 
was authorized by its officers and agents. 


Appellants’ contention that the indictment 
did not state an offense against the laws of 
the United States in that the indictment 
charges, purely an intrastate conspiracy was 
fully discussed and rejected by the District 
Judge in an opinion which pointed out how 
the indictment in this case differed from the 
indictment in United States v. French-Bauer, 
Inc., 48 F. Supp., 260. which is strongly 
relied on by the appellants.. We agree with 
that ruling and the reasons given in sup- 
port of it. See United States v. Universal Milk 
Bottle Service, 85 F. Supp. 622. 


[“Stream of Commerce’ ] 


Appellants contend, however, that the in- 
termingling of milk which moved in inter- 
State commerce into the Cincinnati area 
with other milk after it reached that area, 
and the processing of such milk after it 
reached that area, before its distribution to 
the consumer in that area, caused such 
milk to lose its interstate character, and 
that these questions were not considered by 
the District Judge. We believe that the 
first of these contentions is answered by 
Peoples Natural Gas Co. v. Public Service 
Commission, 270 U. S. 550, and that the sec- 
ond of these contentions is answered by 
Mandeville Island Farms, Inc. v. American 
Crystal Sugar Co., 334 U. S. 219 and Swift 
& Co. v. United States, 196 U. S. 375. In 
any event, such contentions are of the same 
character, and are met by the same answer, 
as is the additional contention of the appel- 
lants discussed in the second paragraph fol- 
lowing hereafter. 


Appellants contend that the interstate. 
transportation of the milk is terminated by 
its temporary storage in Cincinnati, while 
being processed and held for later retail 
distribution. Reliance is placed upon Wall- 
ing v. Jacksonville Paper Co., 317 U. S. 564 
and Higgins v. Carr, 317 U. S. 572, and the 
approval given to the rulings in those cases 
in Standard Oil Co. v. Federal Trade Com- 
misston, 340 U. S. 231, footnote 6 at p. 238. 
Those cases deal with the “stream of com- 
merce” doctrine, and, as shown by the Stand- 
ard Oil Co. case, whether temporary storage 
of a product moving in interstate commerce 
terminates its interstate character depends 
upon the particular facts under which stor- 
age is effected. In the Jacksonville Paper Co. 
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case, it was recognized that a course of busi- 
ness based on anticipation of needs of spe- 
cific customers, rather than on prior orders, 
might at times be sufficient to establish 
practical continuity in trafic so as to con- 
stitute movement of goods in commerce irre- 
spective of temporary storage. The evidence 
in that case was held insufficient to establish 
such continuity. In the Standard Oil Co. 
case, it was held sufficient. The present 
case, i our opinion, presents a stronger 
factual situation than existed in the Standard 
Ou Co. case. Pevely Dairy Co. v. United 
States, 178 F. (2d) 363, C. A. 8th. United 
States v. Sheffield Farms Co., 43 F. Supp. 1, 
5, S. D. N. Y.-See also United States v. Cap- 
ital Transit Co., 338 U. S. 286. 


[Sufficient that Commerce Substantially 
Affected] 


It is not necessary in this case to establish 
the “stream of commerce” doctrine. As 
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pointed out by the District Judge, the case 
can be bottomed on the substantial economic 
effect on interstate commerce of an act 
wholly intrastate. United States v. Women’s 
Sportswear, 336 U. S. 460. In such cases the 
point where interstate commerce ceases 1S 
not involved, if in fact interstate commerce 
is substantially affected. Local 167, I. B. T. 
v. United States, 291 U. S. 293, 297; Lake 
Valley Farm Products v. Milk Wagon Drivers 
Union, 108 F. (2d) 436, 440, C. A. 7th; re- 
versed on other grounds, 311 U. S. 91; 
United States v. Sheffield Farms, supra. In the 
present case, the interstate transportation of 
milk into Ohio was affected, even though 
the transportation in interstate commerce 
ended upon its arrival in Cincinnati. 


[A firmed] 


The judgment is affirmed. 


[| 62,808] Brookside Theatre Corp. v. Twentieth Century-Fox Film Corp., et al. 
In the United States District Court for the Western District of Missouri, Western 


Division. No. 6006. October 23, 1950. 


Sherman Antitrust Act 


Recovery of Damages—Lost Profits After Forced Sale of Theatre—Efficient Manage- 
ment of Plaintiff's Own Theatre by Defendants Best Evidence on Profit Capacity.—The 
earnings of a theatre itself, when it is being efficiently operated to obtain the most profit 
and is not under restraint, is the best evidence of its earning capacity, even though during 
that period of operation it is in the hands of the defendants whose activities the plaintiff 
claims to be the reason for his losing it originally. When such best evidence is available, 
it is not proper to permit the introduction of evidence as to the earnings of comparable 
theatres. When the period for which the plaintiff claims lost profits is the period after 
illegal activities forced the sale of his interest in the theatre, and coincides with the period 
the theatre has been operated by the defendants, it is improper to receive evidence of earn- 
ings for periods before or after that time. The earnings of theatres comparably situated, 
appointed and operated are usually receivable as evidence of probably lost profits only 
when the theatre for which the lost profits are computed was just starting or was not in 
operation at all. 


See the Sherman Act annotations, Vol. 1, J 1640.361. 


Duncan, D. J.: [Jn full text] Heretofore 
the court made an order permitting the 
plaintiff to inspect, copy, etc., the books and 
records of the Waldo, Warrick and Plaza 
Theatres, owned and operated by defendant 
Twentieth Century-Fox Film Corporation 
in Kansas City, Missouri, covering a period 
from November 20, 1937 to December 31, 
1939, and the books and records of the Brook- 
side Theatre from November 20, 1937 to date. 
(In view of the conclusions reached in this 
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Memorandum, I think it was error to have 
included the Plaza in that order), 


[Coverage of Wider Period Requested] 


The plaintiff now seeks to have that order 
With respect to the Warrick, Waldo and 
Plaza Theatres extended to cover the entire 
period . . . that is, from November 20, 1937, 
to date, the same as fixed in the order re- 
specting the Brookside Theatre. 
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To rule upon plaintiff’s request it is neces- 
sary to consider the question of the measure 
of damages applicable to cases of this type. 
The question has been submitted to the 
court, argued extensively and exhaustively 
briefed. 

There seems to be considerable difference 
of opinion among counsel as to the measure 
of damages and the character of evidence 
which may be admissible to prove damages 
mm cases of this type. 


Plaintiff is contending that it is entitled 
to recover lost profits which would have 
been earned by the Brookside Theatre over 
the entire period from its opening in 1937 
until the expiration of its fifteen year lease 
in 1952, had it been permitted to operate 
unrestricted by the alleged conspiracy. 


Apparently the parties agree that the dam- 
ages, if any, accrued at the time of the 
alleged forced sale of the plaintiff’s theatre 
on November 20, 1937, and there is no agree- 
ment as to how such damages may be proved 
and as to the extent thereof. 


Defendants insist that plaintiff may not 
under the law, show lost profits subsequent 
to the sale of the theatre for the purpose 
of showing damage to its business. 


[Lost Profits Includible in Damages] 


After a careful study of the authorities, 
it is my view that the loss of profits which 
the plaintiff may have sustained during the 
time of the lease, is an element to be con- 
sidered in determining the amount of dam- 
age to its business. 


The question then presents itself, what 
type of evidence may be admitted to estab- 
lish that proof? While the damages may 
not necessarily be limited to lost profits, 
proof of such profits is one element to be 
taken into consideration by the jury in de- 
termining the damages to a plaintiff’s business. 


In a number of cases the courts permitted 
the plaintiff to show the earnings of other 
theatres, and to apply that measuring stick 
in determining the loss of profits in the case 
under consideration. In those cases there 
was some strong and impelling reason why, 
in the interest of justice, it was necessary 
to admit such evidence. Either the theatre 
imposed upon had not been in operation 
subsequent to the wrong of which it com- 
plained, or it had continued in business 
despite the alleged conspiracy to destroy it. 
Under those conditions, testimony as to the 
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earnings of other comparable theatres would 
be competent. 


[Theatre Operated by Defendant] 


In this case, the very theatre which is the 
subject of the litigation was in the posses- 
sion of and being operated by one of the 
defendants and alleged conspirator during 
the whole period of the controversy, subse- 
quent to its disposition by plaintiff. It was 
operated as a part of the chain of theatres 
of comparable type to the plaintiff’s theatre 
during all of that period. 


If the Brookside Theatre had not been 
operated at all, or had been operated by 
Twentieth Century-Fox Film Corporation 
in a different manner during the period in 
question, or if it had been operated by plain- 
tiff during the period under the conditions 
about which it complains, then I think it might 
be competent and proper for the plaintiff to 
show the earnings of other comparable the- 
atres to prove its damages. 


[Current Profits Best Evidence] 


From the information which has been 
brought to the attention of the court, it is 
reasonable to assume, for the purpose of 
this particular question, that the Twentieth 
Century-Fox Film Corporation in the oper- 
ation of the theatre, has done so in a man- 
ner intended to produce the most profit, and 
that proof of the earnings of the very theatre 
in controversy, operated unrestricted by the 
conditions of which the plaintiff complains, 
is unquestionably the best evidence of its 
earning capacity. The period allowed for 
inspeetion of the books of the Warrick and 
Waldo should be sufficient to reveal whether 
or not such operation was fair or was such 
as tended to reduce the earning capacity of 
that theatre as compared to the others. In 
the absence of any such showing, I can see 
no reason for extending the time. 


Plaintiff raises the further question that 
in view of the final decree in the Paramount 
case in the Southern District of New York, 
it would have been entitled, during all the 
period in controversy, to bid for films for 
second run in competition with and on a 
basis of equality with the Plaza Theatre, 
which is a second run theatre, also owned 
and operated by Twentieth Century-Fox 
Film Corporation; that many films were 
available and that some of them might have 
been purchased and exhibited during that 
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period, and that it should be permitted to 
inspect the books and records of the Plaza 
Theatre. 


[Other Theatres Not Comparable] 


It is my view, based upon the information 
in the interrogatories and otherwise, that 
have been made available to the court, that 
the Plaza Theatre and the Brookside Theatre 
are not comparable, and that to attempt to 
strike a balance between them with regard 
to earnings would be entirely improper as a 
basis for the establishment of the profits for 
the Brookside Theatre, on what it might 
have earned if it had been successful in ob- 
taining some of the many pictures available 
for second run exhibition. 

The Brookside Theatre is located in an 
essentially individual or separate residential 
neighborhood, two or three miles from the 
Plaza Theatre. It has a seating capacity of 
1081, whereas the Plaza Theatre is located 
in one of the most populous sections of 
Kansas City, surrounded by the greatest 
number of large apartment buildings in Kan- 
sas City, and in those apartments, several 
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thousand persons live. It is located in one 
of the most popular shopping districts of 
Kansas City, and has a seating capacity of 
1940 persons. 


[Second-Run Possibilities Too Speculative] 


To say what pictures the plaintiff might 
have obtained for second run exhibition over 
that l6ng period of time and attempt to com- 
pare the probable profits of the Brookside 
Theatre which it might have derived from 
second run pictures to the Plaza Theatre, 
seems to me to be entirely too speculative 
and uncertain to be a sound basis upon 
which to arrive at the facts. 


I think the authority heretofore granted 
to the plaintiff for the inspection of the 
books and records will afford it such infor- 
mation as might lead to any evidence that 
would be competent, and for that reason, 
the period of time over which inspection of 
the books and records of the Warrick, Waldo, 
and Plaza Theatres may be inspected, will 
not be extended. 


If IS SO ORDERED. 


[] 62,809] United States v. E. I. du Pont de Nemours and Company, et al. 
In the United States District Court for the Northern District of Illinois, Eastern 


Division. No. 49 C 1071. March 14, 1951. 


Sherman Antitrust Act, Clayton Antitrust Act 


Pleadings and Motions—Irrelevant Historical and Statistical Matter as Background— 
Clarity Permitting Answer to Complaint.—Historical matter in a complaint, relating to 
origin and development of the defendants, is permitted to remain as background infor- 
mation helpful in understanding relationships between defendants, but portions of such 
historical statement mentioning companies which are not otherwise named in the complaint 
and are not defendants in the suit are ordered stricken upon motion of defendants. Like- 
wise, statistics which are not directly relevant to any charges of the complaint are none- 
theless allowed to remain in the complaint because they serve to indicate the volume of 
trade and commerce involved in the allegedly unlawful business activities of the defendants. 


Allegedly vague and unclear words in the complaint such as “commerce,” “potential 
market,” “influence and desires,” and “dominant position” do not require a more definite 
statement when it is believed by the court that the defendants can obtain a sufficiently 
clear understanding of the claim to permit them to answer the complaint without such 
change. 


See the Sherman Act annotations, Vol. 1, J 1610.290; Clayton Act annotations, Vol. 1, 
J 2027. 


For the plaintiff: Willis L. Hotchkiss, Chicago, Illinois. 
For the defendants: Snyder, Chadwell and Fagerburg, Chicago, Illinois; Pope and 
Ballard, Chicago, Illinois; Root, Ballantine, Harlan, Bushby and Palmer, Wilmington, 


Delaware; Richards, Layton and Finger, Wilmington, Delaware; Arthur, Dry and Pole, 
by Frederick W. Wood, New York, New York. 


For earlier decision in same case, see opinion of district court, 88 Fed. Supp. 962, 
reported at {[ 62,557. 
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Watter J. LaBuy, Judge: [In full text ex- 
cept for omissions indicated by asterisks] De- 
fendant, General Motors Corporation, has filed 
a motion to strike the complaint, or in the 
alternative to strike certain portions of the 
complaint, and/or a motion for a more defi- 
nite statement. 

* * x 


The motion to strike certain portions of 
the complaint is three-fold: (1) historical 
matter * * *, (2) miscellaneous, unrelated 
and inconsequential statistics * * *, and 
(3) certain immaterial allegations * * * re- 
lating to discovery of refrigerants by Gen- 
eral Motors Corporation. 


[Historical Matter] 


The first three paragraphs of the complaint 
to which this motion is directed appear under 
a caption entitled Origin and Development of 
Du Pont Company to 1915, a date which pre- 
cedes the alleged conspiracy * * *. These 
allegations are not essential to the statement 
of the claim, but the court considers these 
paragraphs to be background material to a 
clearer understanding of the relationship of 
the parties to the suit. The allegations of 
paragraph 27 may be classified as historical 
matter. No other reference, however, is 
made in the complaint to the Atlas or the 
Hercules Powder companies. The allega- 
tions are clearly irrelevant and immaterial 
eee, 

In addition the motion to strike is directed 
to certain miscellaneous, unrelated and in- 
consequential statistics and immaterial mat- 
ter. While the alleged statistics do not serve 
as proof, they serve to indicate the volume 
of trade and commerce involved and its con- 
sequent alleged impact on interstate trade. 
The same is true of the allegations regard- 
ing the discovery and effect of refrigerants 
by General Motors Corporation. 

*k * x 
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[Indefiniteness | 


It is defendant’s contention that with re- 
spect to allegations of violation of the Clay- 
ton Act plaintiff should set forth facts showing 
(1) what competition was lessened, (2) in 
what line was a monopoly created, and (3) 
in what manner acquisition of stock lessened 
competition. As to allegations relating to 
“commerce” and “products” to allege spe- 
cifically what trade and commerce and what 
products, that is, is it the commerce involved 
in the development, production, manufac- 
ture, distribution, and sale of the “products” 
by one defendant to another or by defend- 
ants to any one including outsiders as well 
as each other; as to the use of the words 
“Fields” and “potential market”, allege spe- 
cifically what fields and what potential market. 
With respect to agreements and understand- 
ings, defendant should not be required to 
answer charges of multiplicity of agreements 
without having a clear and plain description 
as to each one, its terms, the form, the par- 
ties thereto and the dates. With respect to 
ambiguous and equivocal allegations such 
as “largest combination of manufacturing 
enterprises in the United States” (Par. 18); 
“influence and desires” of the Du Pont Com- 
pany (Par. 53, 54, 55); Du Pont officers 
“assigned” to serve as officers of GMC 
(Par. 51); allegations regarding the central 
purchasing committee as an “effective in- 
strumentality” (Par. 61); “substantial ad- 
vantage’ (Par. 74); “dominant position” 
(Par. 106); “substantially the same basis” 
(Par. 131); and other words as “trade and 
commerce” and “fields”, plaintiffs should be 
required to be specific. The court is of the 
opinion that no more definite statement of 
claim is required in order to enable the de- 
fendants to answer the complaint. 

eee 


[ff 62,810] Kroll Bros. Co. v. Storkline Furniture Corp., A. G, Feldman and Mortimer 


Goldstone. 


In the United States District Court for the Northern District of Illinois, Eastern 


Division. No. 50 C 914. March 21, 1951. 


Sherman Antitrust Act 


Pleadings and Practice—Violation of Two Laws in One Transaction—Pleading in Two 
Counts Not Required.—When the same transaction is claimed to violate the Sherman Act 


and the Robinson-Patman Act, the violation of both may be alleged in one count. 


Two 


counts are not necessary in a pleading unless separate transactions are used as bases for 
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claims, and if separate paragraphs in one count are used to separate the allegations of 


violation of the two laws, they can be easily enough answered by the defendant. 
See the Sherman Act annotations, Vol. 1, § 1640.605. 
For the plaintiff: Blum and Sang, Chicago, Illinois. 


For the defendants: Herbert M. Lautmann, John J. Faissler, and Jack LealWwevy: 
(Sonnenschein, Berkson, Lautmann, Levinson & Morse), Chicago, Illinois. 


Watter J. LaBuy, Judge: [Jn full text] 
Defendants have filed a motion to require 
plaintiff to file an amended complaint stating 
the various claims in separate counts as pro- 
vided by Rule 10(b) of the Federal Rules of 
Civil Procedure. Rule 10(b) provides: 


“All averments of claim or defense shall 
be made in numbered paragraphs, the 
contents of each of which shal! be limited 
as far as practicable to a statement of a 
single set of circumstances; and a para- 
graph may be referred to by number in 
all succeeding pleadings. Each claim 
founded on a separate transaction or oc- 
currence and each defense other than de- 
nials shall be stated in a separate count or 
defense whenever a separation facilitates 
the clear presentation of the matters set 
forth.” 


The gist of the action is injury to the 
business of the plaintiff through alleged vio- 


lations by defendants of the antitrust laws, 
and this constitutes but one claim. The 
allegations of the complaint set forth in 
separate paragraphs the grounds and means 
by which this was accomplished, that is, by 
establishing and assisting competing stores 
through special services and by discrimi- 
nating in prices. The court does not think 
that this is a case in which a separation of 
counts is necessary to the clear presentation 
of the matters set forth in the complaint in 
order to enable the defendants to plead, and 
while it may be that the separate paragraphs 
constitute claims founded on either the Sher- 
man Act or the Robinson-Patman Act, the 
defendants can well answer these even though 
they are not set forth in separate counts. 
The defendants’ motion is therefore over- 
ruled and an order in accord therewith has 
this day been ordered. 


[62,811] Kroll Bros. Co. v. Storkline Furniture Corp., A. G. Feldman and Mortimer 


Goldstone. 


In the United States District Court for the Northern District of Illinois, Eastern 


Division. No. 50 C 914. March 21, 1951. 


Sherman Antitrust Act 


Pleadings and Motions—Scope of Pre-Trial Depositions—Greater Latitude for Ex- 
aminations Before Filing of Answer.—Permissible questioning in the taking of depositions 
extends to all non-privileged matters which may be relevant to the subject matter of an 
action or the defenses interposed. Where the taking of a deposition is permitted before 
the defendant has filed his answer, the subject matter of the action and defenses cannot be 
as closely defined, and the scope of questioning on such a deposition is consequently wider 
than that of a deposition taken after trial is commenced, 


See the Sherman Act annotations, Vol. 1, { 1640.593. 
For the plaintiff: Blum and Sang, Chicago, Illinois. 


For the defendants: Herbert M. Lautmann, John J. Faissler, and Jack I. Levy, 
(Sonnenschein, Berkson, Lautmann, Levinson & Morse), Chicago, Illinois. 


WaLter J. LABuy, Judge: [In full text ex- 
cept for omissions indicated by asterisks] 
Plaintiff, an Illinois corporation, has filed 
suit against the defendant, an Illinois cor- 
poration, and the officers of defendant under 
the provisions of the Anti-trust laws, partic- 
ularly violations of Sections 1 and 2 of the 


{@ 62,811 


Sherman Antitrust Act, the Clayton Act, 
and the Robinson-Patman Act. * * * 


Defendants have moved to compel Nathan 
J. Kroll to answer certain questions pro- 
pounded on deposition and the plaintiff has 
petitioned to limit the scope of the oral 
examination of Nathan J. Kroll. Said pe- 
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tition states that no answer to the complaint 
has been filed, that questions propounded 
are not germane to any matters alleged in 
the complaint or that might be pleaded or 
proven in defense of such action; that inter- 
rogation as to these matters would result 
in injury to the business of the plaintiff. 


Rule 26(b) sets forth the scope of ex- 
amination on deposition: 


“Deponent may be examined regarding 
any matter, not privileged, which is rele- 
vant to the subject matter involved in the 
pending action, whether it relates to the 
claim or defense of the-examining party 
or to the claim or defense of any other 
party, including the existence, description, 
nature, custody, condition and location of 
any books, documents, or other tangible 


Court Decisions 
Caldwell-Clements, Inc. v. McGraw-Hill Publishing Co., Inc., et al. 


64,395 


things and the identity and location of 

persons having knowledge of the relevant 

facts,” 
The same general rules concerning relevancy 
govern discovery examinations as at the 
actual trial, but it must be borne in mind 
that the standard for determining relevancy 
at a discovery examination is not as well 
defined as at the trial. This is particularly 
true when the deposition is taken in advance 
of the service of an answer. Since the 
matters in dispute between the parties are 
not as well determined at discovery ex- 
amination as at trial, courts of necessity 
must follow a more liberal standard as to 
relevancy. Moore, Federal Practice, p. 1065, 
Sec. 26.16. 

¥, 4 


x x 


[62,812] Caldwell-Clements, Inc. v. McGraw-Hill Publishing Co., inc., James H. 


McGraw, Jr., and Joseph A. Gerardi. 


In the United States District Court for the Southern District of New York. 


62-336. March 27, 1951. 


Civil 


Sherman Antitrust Act 


Practice and Procedure—Order of Taking Depositions—Periods of Questioning 
Arranged in Cycles Where Total Time Consumed Will be Unduly Great.—Under the rules 
of civil procedure, a defendant may serve notice to take depositions of the opposite party 
before the plaintiff is permitted to do so, since the plaintiff must wait twenty days after 
commencement of the action before he may serve such notice. However, the advantage 
thus given to the defendant need not be allowed to operate as a great disadvantage to the 
plaintiff, and where the taking of depositions may require a great deal of time, it is not de- 
sirable to frustrate the plaintiff's attempts to prepare his case by postponing his taking. of 
depositions until the defendant is finished. Where it is believed the taking of depositions 
may require more than one year, the court orders a program of taking depositions which 
limits the questioning of any one party to a period of two weeks, to recur in cycles after 


the completion of ‘similar periods of questioning in other requested depositions. 
See the Sherman Act annotations, Vol. 1, J 1640.593. 
For the plaintiff: Gold & Nickerson, by William Gold, New York, New York. 


For the defendants: White & Case, by Philip H. Weeks and Donald Cronson, and 
Schenker & Schenker, all of New York, New York. 


Epwarp WEINFELD, D. J.: [Jn full text 
except for omissions indicated by asterisks} 
In this action to recover triple damages 
under the anti-trust laws a series of motions 
have been made by the plaintiff and two de- 
fendants whereby each seeks to vacate or 
modify the notice of deposition served by 
the other. 


The complaint was filed on December 
2nd, 1950. Service was effected on the de- 
fendant McGraw-Hill Publishing Company, 
Inc. (hereinafter referred to as McGraw- 
Hill) on December 6th, 1950 and upon the 
defendant James H. McGraw, Jr. (herein- 
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after referred to as James McGraw) on 
December 8th, 1950. Then ensued various 
moves, the chronology being as follows: 


On December 2lst, 1950 the defendant 
McGraw-Hill, prior to answering the com- 
plaint, served a notice to take the deposition 
of the plaintiff on January 9th, 1951. * * * 


On December 23rd, 1950, the earliest date 
permitted under Rule 26 of the Federal 
Rules of Civil Procedure without an order, 
plaintiff served a notice to take the depo- 
sition of the individual defendant James 


McGraw, returnable January 5th, 1951. 
KO 
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On December 27th, 1950 plaintiff moved 
to vacate McGraw-Hill’s notice for its ex- 
amination on four separate grounds or in 
the alternative, for an order granting pre- 
cedence to plaintiff in the taking of depositions. 


On December 29th, 1950, McGraw-Hill 
moved for an order (1) staying the ex- 
amination of it and James McGraw pur- 
suant to plaintiff’s notices until the completion 
of the plaintiff's examination under the 
notice served by McGraw-Hill on December 
21st, 1950, which notice was then the subject 
of a motion to vacate by plaintiff; * * *. 

Urea 


[Priority is Real Issue] 


The motions in some respects are based 
upon narrow technical objections which the 
parties frankly acknowledge. All concede 
that the real issue is the right of priority in 
the taking of depositions. The general rule 
in the absence of unusual circumstances is 
that the examinations should proceed in the 
order in which they are demanded. * * * 
However, this is not an inflexible rule and 
it may be varied in particular cases. * * * 


Plaintiffs, without leave of Court, cannot 
serve a notice for the taking of depositions 
until after twenty days following the com- 
mencement of the action, whereas the de- 
fendants are free during that period to serve 
their notices. Under the general rule as 
noted above, this gives defendants an ad- 
vantage which is readily acknowledged * * * 
Plaintiffs, to overcome this disadvantageous 
position, fast upon the heels of service of 
summons and prior to answer or appearance 
by the defendants, apply for ex parte orders 
authorizing the taking of the defendants’ 
deposition. * * * 


[Limits on Defendant's Advantage] 


The slight advantage which defendants 
enjoy because their notices may be served 
at any time after the commencement of the 
action should not be turned to the plaintiffs’ 
complete disadvantage. * * * 


It is evident from the nature of the litiga- 
tion that extensive preparation for trial will 
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be required by all parties. The plaintiff 
charges that since 1874 defendants embarked 
upon various activities violative of the anti- 
trust laws and alleges that defendants ac- 
quired substantial stock control of the plaintiff 
through various practices and that the de- 
fendants used such control to eliminate and 
destroy the competition with one or more of 
defendants’ magazines. 


Counsel when consulted by the Court in- 
dicated that the deposition-discovery pro- 
cedure may extend well over a period of 
one year. Must the race necessarily be to 
the swift in a matter so involved and re- 
quiring extensive activity on the part of the 
respective parties? * * * This Court does 
not believe that any of these litigants should 
be rendered sterile with the necessary prep- 
aration of its case while the other party is 
conducting its examination, simply because 
one got the jump on the other in serving 
notice, especially so, where the other under 
the Rules was in no position to make a 
similar move. The Court is of the opinion 
that the interests of justice will be served 
in the present situation if the examinations 
proceed apace under the following provision 
for alternative examination periods: 


[Order for Rotation in Questioning] 


The defendant McGraw-Hill will first ex- 
amine plaintiff for a period of two weeks, 
following which the next examination shall be 
conducted by plaintiff of the individual defend- 
ant James McGraw for a period of two weeks, 
following which it shall examine the de- 
fendant McGraw-Hill also for a period of 
two weeks, making a total of four consecu- 
tive weeks for examination by plaintiff of 
the defendants. Thereafter, James McGraw 
shall examine plaintiff for a period of two 
weeks. Thus each party will have had an 
examination of the other for the same length 


.of time. The cycle shall then begin again in 


the same order and be repeated thereafter 
until the completion of all the examinations. 
Appropriate intervals may be provided for 
in the order to be entered hereon. 

* * Ox 
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[| 62,813] United States v. American Optical Co., et al. United States v. Bausch & 
Lomb Optical Co., et al. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. Nos. 46 C 1333, 46 C 1332. March 9, 1951. 


Sherman Antitrust Act 


Pleadings and Motions—Successor Defendants—Dismissal Denied Where Question 
of Fact Whether Defendants Properly Joined Requires Fuller Hearing.—When a business- 
man, named as a successor defendant in an action against the company formerly employing 
him, argues that the business he acquired is a local one, and that he, apart from the 
former company, is not doing interstate business, and did not violate any antitrust law 
by acquiring the business, a dismissal cannot be granted upon his motion. Such a dis- 
missal may be proper if there is a complete severance of the business from the former 
Owner and a consequent true change of ownership. However, whether it is such a 
change or a disguised continuance of the old ownership is a question of fact, and since it 
therefore cannot be decided on the motion alone, the person succeeding to the interest 
of the company defendant while the suit is still in progress may properly be made 
defendant himself. 


For similar reasons, a person who entered the same kind of business and purchased 
some assets from the branch office for which he previously worked as an employee 
cannot obtain a summary judgment dismissing the action as to him merely upon his 
motion. 


See the Sherman Act annotations, Vol. 1, $ 1610.151, 1610.290. 


For the plaintiff: George B. Haddock, Special Assistant to the Attorney General, 
Chicago, Illinois. 

For the defendants: Kirkland, Fleming, Green, Martin & Ellis; Sidley, Austin, 
Burgess & Harper; McConnell, Lutkin & VanHood; and Jacob Logan Fox, Howard 
Neitzert, George A. Ranney, Jr., Barry Gilbert, and Howard Ellis, all of Chicago, 
Illinois; Root, Ballantine, Harlan, Bushby & Palmer, and John M. Harlan and John 
E. F. Wood, New York, New York; Spence and Hanley, and Arthur Spence and 
Joseph J. Doucette, Milwaukee, Wisconsin; Dan Moody and Henry H. Brooks, Austin, 
Texas; Leo Brewer and Lionel R. Fuller, San Antonio, Texas; Cox, Brown, Daniel & 
Curtis, Temple, Texas; Copeland, Therrel & Baisden, and Robert A. Peterson, Miami, 
Florida; A. Leslie Hodson and Vincent Mulvaney, Cheyenne, Wyoming; Joseph M. 
Sanders, Bluefield, West Virginia; Douglas & Douglas, Greensboro, North Carolina. 


WALTER J. LABuy, Judge: [Jn full text 
except for omissions indicated by asterisks] 
On September 18, 1950 permission was 
given the government to file a supplemental 


the business of one company is not per se 
a violation of the Sherman Act and it is 
necessary that such acquisition be an un- 
reasonable restraint on interstate commerce. 


complaint naming as “defendant successors” 
eighty-nine persons who acquired the dis- 
pensing business from branches of the de- 
fendants American Optical Company and 
Bausch & Lomb, and who were continuing 
to engage in the dispensing business. 


The alleged defendant successors, Dallas 
H. Holford, S. N. Key, Sr., and S. N. Key, 
Jr., have filed a motion to dismiss the sup- 
plemental complaint as to them on the 
grounds (1) it does not appear that the 
dispensing business acquired by these de- 
fendants is not a purely local business or 
that these defendants are engaged in inter- 
state commerce, and (2) that acquisition of 
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* * * Whether one brings himself 
within the appellation of “successor” and 
therefore within the scope of the court’s 
jurisdiction depends ‘upon an appraisal of 
his relation and behavior. Whether there 
was a bona fide discontinuance and a true 
change of ownership, or merely a disguised 
continuance of the old ownership, should 
not be determined from the pleadings alone. 
Successors may be instrumentalities through 
whom evasion is sought or may be persons 
who come within the description of persons 
engaging “in active concert or participation” 
in violation of the Sherman Act. For this 
reason, * * * those who succeed to the 
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interest of the original defendants during 
the pendency of the suit can properly be 
made defendants. 


For the above reasons the motion to dis- 
miss the supplemental complaint 1s over- 
Tiled a ee en 


A motion for suminary judgment has 
been filed by Louis F. Gillingham, together 
with supporting affidavits. He avers that 
his business was not a successor business to 
the Miami branch of the defendant, that 
no significance can be attached to the pur- 
chase of used furniture from the South- 
eastern branch of defendant but “rather my 
complicity in this action as charged is 
nothing more than a charge of guilt by 
association”; that he has never entered into 
an agreement to “buy substantially all” of 
his needs from Southeastern. * * * The 
counter-affidavit of Harry R. Talan, attor- 
ney in the Chicago Office of the Antitrust 
Division avers that Gillingham had been 
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Southeastern terminated its dispensing busi- 


ness purchased some assets from them. In 
Walling v. Reuter Co., 321 U. S. 671, 674, 


the court said: 


“Not only is such an injunction en- 
iorcible by contempt proceedings against 
the corporation, its agents and officers 
and those individuals associated with it 
in the conduct of its business, but it may 
also, in appropriate circumstances, be en- 
forced against those to whom the business 
may be transferred, whether as a means 
of evading the judgment or for other 
reasons. * * * the reference is not 
merely to succession, but to a relation 
between the defendant and the successor 
which might of itself establish liability 
within the terms of Rule 65.” 


As determined in the above motions to 
dismiss, complete resolution of the question 
of successorship depends upon factors which 
are not present in these pleadings and 
affidavits, and the court is of the opinion 


that said motion for summary judgment 
should be denied. * * * 


an employee of Southeastern for three 
years, knew of the pending suit, and when 


[] 62,814] United States v. American Optical Co., an association, American Optical 
Co., a corporation, Noah Fox, C. H. Mundt, A. J. Blickenstaff, Steve A. O’Brien, Loran 
M. Martin, Herman C. Kluever, Charles H. Coughlin, Frank C. Boggs, M. E. Brownell, 
W. O. Quiring, J. D. Woolworth, N. T. Simonds, E. J. Curran, Joseph S. Summers, 
William Orlando Smith, John J. Crume, Frederic J. Crumley, Bernard B. Friedman, 
Fred R. Landon, H. J. Heeb, Reinhold O. Ebert, and Erwin W. Newman. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 46 C 1333. March 9, 1951. 


Sherman Antitrust Act 


Practice and Procedure—Joinder of Defendants by Representation—Persons Alleged 
To Have Received Similar Illegal Benefits from Same Company Defendant.—A person 
cannot be bound by a judgment in an action in which he is not named as a party or is 
not made a party by service of process. But a person may be bound as a party to an 
action if his interests and his position are so similar to those of a named party that it 
can be said his interests will be sufficiently represented in the action by that named party. 
Whether such an unnamed person is adequately represented by another is a question for 
determination by the court, and where a court so finds, it is proper to join the unnamed 


person as a defendant by representation unless he appears and convinces the court 
otherwise. 


A person may be found to be adequately represented by another when both are 
oculists, both are alleged to have received rebates from optical houses as part of an 
unlawful conspiracy resulting in arbitrary prices, both are named in a list prepared by the 
optical house as being persons to whom such rebates and credits were paid, and both 
have been given notice and opportunity to be heard. 


See the Sherman Act annotations, Vol. 1, { 1610.155. 


For the plaintiff: Willis L. Hotchkiss, Chief Midwest Office, Antitrust Division. 
Chicago, Illinois. 
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For the defendants: Dan Moody and Henry H. Brooks, both of Austin, Texas, and 


Howard Ellis, Chicago, Illinois. 


Watter J. LaBuy, Judge: [Jn full text 
except for omissions indicated by asterisks] 
The above suit is a civil action filed by the 
United States against American Optical 
Company, an association, American Optical 
Company, a corporate subsidiary of the as- 
sociation, and certain named individuals. As 
to the individuals named as defendants, it 
is alleged: 

“* * * The individuals designated as 
defendants are fairly and adequately rep- 
resentative of a class of persons so nu- 
merous as to make it impracticable to 
bring all of them before the Court on the 
charges herein alleged, which involve all 
of the members of the class and against 
whom a common relief is sought.” 


[Similarities Alleged] 


The complaint alleges the class as having 
the following things in common: (1) all 
are physicians (commonly known as ocu- 
lists) who specialize in the science of the 
eye and its diseases; (2) * * *; and (5) 
all receive and accept from defendant Amer- 
ican rebates or “credits” of part of the 
purchase price paid by patients. 

eee ok 


[All Charged With Accepting Rebates] 


It is alleged defendant doctors during 
the time covered by the complaint have 
entered into agreements and understandings 
with defendant American under which the 
defendant doctors have agreed (1) to refer 
or recommend patients to dispensing 
branches of defendant American to have 
prescriptions filled; (2) accept from de- 
fendant American a rebate or “credit” of 
the excess above the prescription price plus 
fitting fee collected by American from said 
patients; (3) refrain from turning over 
such rebates to their patients; and (4) 
refrain from disclosing to their patients the 
prescription price of spectacles or parts 
thereof purchased from American. 


[Arbitrary Prices as Result] 


Jt is further alleged that such combina- 
tion and conspiracy had the following effect: 
arbitrary and inflated consumer prices for 
spectacles have been fixed and maintained; 
patients have been forced to pay such in- 
flated prices caused by rebates or “credits” 
given to defendant doctors; rebates or 


Trade Regulation Reports 


“credits” have been paid to said doctors, 
which amount to approximately one-half 
the consumer price paid by the patients; 
defendant doctors have acquired a pecuniary 
interest in maintaining the price of specta- 
cles; and interstate trade and commerce in 
spectacles and parts thereof has been un- 
reasonably restrained in violation of the 
Shermanme Actas: aces > 


[Burden on Doctors to Object to 
Representation | 


In 1948 the government presented a peti- 
tion for an order to show cause alleging as 
its basis that the government “seeks to 
insure that a judgment entered by this 
Court, whether after trial or on consent of 
the parties, be binding on each of the mem- 
bers of the defendant class’ and request- 
ing the court order (1) that each of the 
persons named in the exhibit attached to 
the affidavit of the government appear and 
show cause within thirty days after the 
service of a copy of the order upon him 
why the doctors named in the complaint 
are not fairly and adequately representative 
of the several persons named in said ex- 
hibit and why a decree entered in this cause, 
after trial or consent of the parties whose 
names are set forth in the complaint should 
not be binding against the several doctors 
named in the attached exhibit; (2) * * *. 


On February 26, 1948 said petition was 
allowed and a show cause order in accord- 
ance with the petition was entered. The 
court presently has under consideration the 
motion of Dr. P. E. Suehs and the motions 
of the doctors who were substituted as the 
moving parties upon the death of Dr. 


Suehs. * * * In support of said motion, 
is assertedm))) = ty 282) ethencotirt 
does not have jurisdiction to render a 


personal judgment binding upon the doctors 
sued as a class and who are not individually 
named as defendants in the complaint in 
this type of action, and that the show cause 
order is erroneous and should be vacated 
insofar as it constitutes an adjudication to 
thes conttatyn(3)) seen 


[Judgments Against Persons Not Named as 
Parties] 

It is a principle of Anglo-American juris- 

prudence that one is not bound by a judg- 

ment in personam in a litigation in which he 
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is not designated as a party or to which he 
has not been made a party by service of 
process. Pennoyer v. Neff, 95 U. S. 714. 
Rule 65 (d) of the Rules of Federal Civil 
Procedure also provides as follows: 


“Every order granting an injuction and 
every restraining order shall set forth the 
reasons for its issuance; shall be specific 
in terms; shall describe in reasonable 
detail, and not by reference to the com- 
plaint or other document, the act or acts 
sought to be restrained; and is binding 
only upon the parties to the action, their 
officers, agents, servants, employees, and 
attorneys, and upon those persons in 
active concert or participation with them 
who receive actual notice of the order by 
personal service or otherwise.” 


As was stated in Regal Knitwear Co. v. 
Ne ER Be (L944) NS 244i lees aloe 4 


“This (rule) is derived from the com- 
mon law doctrine that a decree of injunc- 
tion not only binds the parties defendant 
but also those identified with them in 
interest, in ‘privity’ with them, repre- 
sented by them or subject to their control. 
In essence it is that defendants may not 
nullify a decree by carrying out pro- 
hibited acts through aiders and abettors, 
although they are not parties to the 
original proceeding. * * *” 


Coming within this rule is the judgment in 
a class or representative suit, to which 
some members of the class are parties and 
which judgment may bind members of the 
class or those represented who were not 
made parties. Hansberry v. Lee, (1940) 311 
U. S. 32, 41 and cases there cited, 


[Court Determines Adequacy of 
Representation] 


A decree which would be binding on the 
class as represented by the named defendants 
must stem from a determination by the 
court of the adequacy of the representation 
by the named defendants of those not named 
parties but included in the nomer of “class” 
and “conspirators”. Determination of this 
question depends on the facts in each case, 


Court Decisions 
U. S.v. American Optical Co., et al. 


Number 213—i12 
4-26-51 


the nature of the relief sought, and the 
peculiarities of the association of the class 
members. 


[Doctors Implicated by Admissions of 
Company] 


* * * Not only are the defendants 
alleged to be members of a class, but they 
are alleged to have participated in active 
concert with the corporate defendants and 
other members of the class in committing 
the acts claimed to be violative of the anti- 
trust laws. It is important to observe in 
this connection the record evidenced by 
interrogatories directed to the defendant 
American Optical Company and its answers 
thereto. * * * In response to said inter- 
rogatory American submitted to the gov- 
ernment a list which it designated as “The 
name and last known address of each ocu- 
list to whom American made payments of 
credit balances, accruing to such doctor’s 
account as a result of wholesale dispensing 
transactions during the period July 1, 1945 
to August 1, 1946”. * * * It is apparent 
to the court from these proceedings that the 
representative defendants have been active 
and diligent in the defense of this litigation. 
Negotiations were in progress for more than 
two years before counsel for the defendants 
and the government arrived at the terms 
of a consent decree. 


[Court Finds Common Interest] 


From all the facts and circumstances of 
this case the court is of the opinion that 
there is a class of defendants so numerous 
as to make it impractical to join all as 
parties defendant. The court is further of 
the opinion that the interests of those not 
joined are the same as the interest of the 
named doctor defendants, that they have 
been and are being adequately and fairly 
represented, and that they, including the 


movants, have received such notice and 
opportunity to be heard as due process 
requires. 

* kK * 


Oo _ 
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[] 62,815] Opinion of the Attorney General of Minnesota. 


Addressed to Mr. J. W. Clark, Commissioner, Department of Business Research and 
Development, by J. A. A. Burnquist, Attorney General, Charles E. Houston, Assistant 
Attorney General. April 9, 1951. 


Minnesota Fair Trade Act 


. Sales Exempted from Fair Trade Acts—Sales to State—Cities, Counties, School Dis- 
tricts, etc.—Cities, villages, counties, towns and school districts are political subdivisions of 
the state, and are agencies of the state for administration of the law. As such, they are 
included in the designation of state used in the fair trade act, and sales made to such 
municipal corporations are exempt from the requirements of resale price maintenance contracts. 


See the State Laws annotations, Vol. 2, [ 8424; Resale Price Maintenance Commen- 


tary, Vol. 2, { 7288. 


On February 5, 1951, File 681A, the At- 
torney General rendered an opinion in a 
letter addressed to you to the effect that a 
contract made under authority of M. S. 
1949, 325.08, relating to the sale or resale 
of a branded or trade marked commodity, 
does not apply to a sale made to the state. 
You have since submitted the 


QUESTION ; 


Does the same rule apply in respect to 
cities, villages, counties, towns and school 
boards? 

OPINION 


“Counties, cities, etc., are political sub- 
divisions of the state, and are included in 
the term ‘state,’ which is the concrete 
whole. State v. Levy Court, Del., 43 A. 
522, 524, 1 Pennewil, 597.” 40 W. & P. 6. 


“Whatever is done by such division, 
under and by virtue of the permission or 
mandate of the state only, is the act of 
the state quo ad hoc, and may reasonably 
and properly be designated as state action, 
at least indirectly .. .” State v. Levy, supra. 


A municipal corporation, in its public 
character, is a mere auxiliary to the state 
government in the business of municipal 
rule; a governmental agency—one of the 
governmental subdivisions or units of the 
state. Cities, villages, towns, school dis- 
tricts and counties are agencies of the state 
for the administration of the law. Dunnell’s 
digest, Sec. 6517. . Municipal corporations 
are created to exercise the powers of gov- 
ernment delegated to them. State v. City 
of Fraser, 191 Minn. 427, 434, 254 N. W. 776. 

A municipal corporation is merely a de- 
partment of the state, a political subdivision 
created as a convenient agency for the exer- 
cise of such governmental powers as may 
be entrusted to it. Monaghan v. Armatage, 
218 Minn. 108, 112, 15 N. W. 2d 241. 


It follows that the rule applied to pur- 
chases by the state is to be followed when 
the purchase is made by a city, village, 
county, town or school district. 


[| 62,816] Raymond L. Myers, Lauretta Anna Mary Myers, et al. v. Shell Oil Co., 
Doe I to X Corporations; Doe I to X Individuals. 

In the United States District Court for the Southern District of California, Central 
Division. No. 11260-C Civil. Filed April 5, 1951. 


Sherman Antitrust Act, Robinson-Patman Price Discrimination Act 


Treble-Damage Actions Under Sherman Act—Requirements of Allegation and Proof 
—Injury to Both Public and Plaintiff Through Restriction of Interstate Commerce.— 
To prevail in a treble-damage action under the Sherman Act, a plaintiff must allege and 
prove that the defendant violated the act, and that the plaintiff was injured by that viola- 
tion. An element of that violation is that the public be injured by the allegedly illegal 
activities. Although a plaintiff filling station operator may show that his competitive 
position has been injured by a gasoline supplier whose business is interstate in scope, 
the plaintiff cannot recover if his competition is only with other operators in the same 
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state, for the violations which injure him are not the same violations as might injuriously 
affect interstate commerce. 


See the Sherman Act annotations, Vol. 1, | 1021.501, 1640.125. 


Treble-Damage Actions Under Robinson-Patman Act—Allegations and Proof—Public 
Injury Not Necessary for Recovery.—In an action for recovery of treble damages under 
the Robinson-Patman Act, it is not necessary that the plaintiff allege and prove injury 
both to himself and to the public. Injury to the public is not an ingredient of violation 
of the Robinson-Patman Act, and an injured plaintiff need only show that his injury was 
caused by acts and conduct prohibited by the law. 


See the Robinson-Patman Act annotations, Vol. 1, J] 2212.603, 2219. 


Robinson-Patman Violations—Intrastate Transactions of Interstate Defendant—Plain- 
tiff in Purely Local Business.—Recovery may be had under the Robinson-Patman Act 
only if the plaintiff’s injury has been caused by restraints in the course of commerce. 
It is not sufficient, as it is with the Sherman Act, that the violation have an effect on 
interstate commerce. Thus the Sherman Act is violated if interstate commerce is affected 
even when the restraint itself is only upon intrastate commerce, whereas the Robinson- 
Patman Act can be violated only by a person who is not merely engaged in, but also 
practices his restraints in the course of, interstate commerce. It is not required that the 
plaintiff himself also be engaged in interstate commerce, since he need only show injury 
from another’s violation, but when gasoline is refined in California and is hkewise sold 
to the plaintiff in California, the transaction is wholly intrastate and therefore any re- 
straints in the transaction do not constitute a violation of the Robinson-Patman Act. 


See the Robinson-Patman Act annotations, Vol. 1, J 2212.170, 2219.30. 
For the plaintiffs: Martin, Hahn & Camusi, by W. P. Camusi, Los Angeles, California. 
For the defendants: George Harnagel, Jr., and P. K. Verleger, Los Angeles. California. 


JAMES M. Carter, District Judge: [Jn full [Exclusive Contracts Required] 
text except for omussions indicated by as- : 
terisks] This case concerns the antitrust 
laws of the United States, in an action be- 
tween private litigants. 

x *K x 


There are other general allegations to the 
effect that in instances where the defendant 
Shell owns or leases the land and building 
constituting the service station, and leases 
or sub-leases to independent service station 
* * * Plaintiffs allege that the Shell Oil Perators, Shell secures control of the oper- 
ation of these service stations through in- 
ducements such as nominal rent, rebates, 
free painting and other favors. As a con- 
dition of receiving such consideration, the 
operator agrees to buy from Shell Oil Com- 
pany all the gasoline and motor fuel which 
may be required for resale at the premises 


Company is engaged in interstate commerce 
and is doing business within this district; 
that the various plaintiffs are the owners or 
holders of the basic leases of real property 
and improvements used as service stations 
in Los Angeles, California, and in San Ber- 
nardino, California; that defendant Shell is 


: ; invoived. 
a party to various leases or sub-leases with Kk ok 
the plaintiffs whereby the latter operate 
service stations as sub-lessees of Shell, and [Discrimination Also Alleged| 


that the various sub-leases provide that 
plaintiffs shall use, handle and sell only the 
petroleum products supplied by and acquired 
from Shell Oil Company. It is alleged that 


In the second cause of action (incorpo- 
rated by reference in the others here under 
consideration), plaintiffs allege that Shell 


4 : has discriminated against the plaintiffs in 
under the various lease arrangements, de- the prices at which it sells its petroleum 


fendant Shell as lessee pays as rent to the products in the Western States area; that 
plaintiffs as lessors, a certain sum for each this is accomplished by giving allowances 
gallon of gasoline delivered by Shell to the for temperature correction to some inde- 
demised premises. pendent service station operators but not 

*oat to plaintiffs, by paying rebates to certain 
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service station operators larger than those 
paid to plaintiffs, some of the latter not 
receiving any rebate at all; by requiring 
some oOwners-operators who have a_ sub- 
lease from Shell to pay a nominal rental 
per year, while other owners-operators are 
required to pay a rental based on a certain 
sum per gallon gasoline sold. 


It is further alleged that the effect of 
the price discriminations has been to destroy 
competition in the Western States area 
generally and in the Los Angeles area in 
particular, in that the operators against 
whom the price discrimination is directed 
are unable to compete with the more 
favored operators, and by eliminating com- 
petition between defendant Shell and other 
wholesalers of petroleum products. 


[No Competition with Out-of-State Stations] 


For the purposes of the motion for sum- 
mary judgment only, defendant Shell admits 
that the action complained of constituted 
price discrimination against the plaintiffs. 
The defendant filed an affidavit in support 
of the motion which sets forth that during 
the time referred to in the amended com- 
plaint all of the gasoline sold to each of 
the plaintiffs, and to each of the retail out- 
lets in Los Angeles and San Bernardino, 
and vicinities, was refined in the State of 
California. Another affidavit of the de- 
fendant sets forth that the service stations 
in Los Angeles and one in San Bernardino 
owned by the plaintiffs do not compete with 
service stations located in any other state. 
Plaintiffs did not controvert, and apparently 
do not dispute, the truth of the facts set 
forth in the affidavits. The contents of the 
affidavit are therefore admitted for the pur- 
pose of deciding the motion for summary 
judgment. 


il 


The defendant contends that a civil ac- 
tion for treble damages and equitable relief 
will not lie under Section 3 of the Robinson- 
Patman Act [15 U. S. C. A. § 13a] because 
the section is a penal statute exclusively. 
Plaintiffs action does not fail for this reason. 
While a decision on this point is not neces- 
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sary for a decision on the motion for sum- 
mary judgment, the court is of the opinion 
that a private civil action for damages and 
equitable relief will lie under this section. 
The court is in accord with the ruling and 
views of Judge Yankwich on this point as 
expressed in The Balian Ice Cream Company, 
Inc., v. Arden Farms Co., 94 F. Supp. 7962 


I, 


Eve 
[Public Injury Must Be Pleaded| 


To prevail in a treble damage action 
under the Sherman Act, a private litigant 
must allege and prove, (a) a violation of 
the Act, and (b) damage to the plaintiff 
proximately resulting from the acts and 
conduct which constitute the violation.* In- 
jury alone to the plaintiff is not sufficient 
to support an action. Shotkin v. General 
EBlecime Co.(10.Gir,), 171s Ps) (2d) a 230aee 
general allegation of conspiracy or com- 
bination with resulting injury to the public 
is likewise insufficient without an allegation 
that the plaintiff suffered damage or injury 
as a result of the illegal act. As was stated 
by the court in Feddersen Motors v. Ward, 
(10 Cir.) 180 F. (2d) 519, 522: “a general 
allegation of the forming of such a com- 
bination or conspiracy with resulting injury 
to the public and to the plaintiff is not 
enough. While detail is not necessary, it 
is essential that the complaint allege facts 
from which it can be determined as a matter 
of law that by reason of intent, tendency, 
or the inherent nature of the contemplated 
acts, the conspiracy was reasonably cal- 
culated to prejudice the public interest by 
unduly restricting the tree flow of inter- 
state commerce.” 


IV. 
[Interstate Commerce Element Lacking] 


The court concludes that plaintiffs cannot 
prevail under the Sherman Act. To do so 
the plaintiffs must allege and show that the 
commerce involved is in or that the illegal 
acts complained of affect interstate com- 


1See also the cases cited and relied on 
therein; the dictum in: Bruce’s Juices, Inc. v. 
American Can Co., 330 U. S. 743; and the hold- 
ing in Spencer v. Sun Oil Co., (D. C. Conn.) 
94 F. Supp. 408. 


2* * * 
* * * 


Trade Regulation Reports 


4 Twin Ports Oil Co, v. Pure Oil Co., (8 Cir.) 
119 F. (2d) 747; La Chapelle v. United Shoe 
Machinery Corp., (D. C. Mass.) 90 F. Supp. 
721; Clark Oil Co. v. Phillips Petroleum Co., 
(8 Cir.) 148 F. (2d) 580, 582; cert. den. 326 
U. S. 734; Northwestern Oil Co. v. Socony- 
Vacuum Oil Co., (7 Cir.) 138 F. (2d) 967. 
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merce. From the affidavits filed by the 
defendant showing the locations of the 
plaintiffs’ service stations and from the court’s 
knowledge of the geographical limits of the 
state, of which it may take judicial notice, 
it is obvious that there can be no competi- 
tion between plaintiffs’ service stations and 
service stations located in states other than 
California. Since plaintiffs do not compete 
in interstate commerce, the discriminating 
price activities of the defendant do not have 
an effect on interstate commerce.” 


Assuming without deciding that the ex- 
clusive dealing contracts alleged to have 
been entered into by defendant Shell with 
various independent service station opera- 
tors in the Western States are in re- 
straint of trade and commerce, the fact 
that the plaintiffs have entered into such 
contracts is not enough to entitle them to 
recover damages under Sections 1 or 2 of 
the Sherman Act. If this were a suit by 
the Government, challenging the legality of 
such contracts, the answer might be dif- 
ferent. In charging a violation, the Gov- 
ernment is not required to show any damage 
other than to the public interest.” The 
plaintiffs here must show a causal connec- 
tion between the violations charged and any 
injury claimed. Plaintiffs have alleged no 
facts in the amended complaint from which 
it can be determined that plaintiffs have 
been injured because of the defendant’s 


exclusive dealing contracts. 
pate a 


We 
[Different Requirement in Section 3 Action] 


In an action for treble damages brought 
by a private litigant under Section 3 of the 
Robinson-Patman Act, on the other hand, 
the private litigant need not show that the 
public interest has been adversely affected 
by the defendants’ acts. He need only al- 
lege facts from which it can be determined that 


Court Decisions 
Myers et al. v. Shell Oil Co., et al. 


Number 214—112 
5-11-51 


he has suffered damage by virtue of acts 
and conduct which violate the provisions 
of the law.’ This is also true as to actions 
brought under Sections 2 (c), (d) and (e) 
of the Clayton Act as amended by the 
Robinson-Patman Act. 

Certain other basic propositions seem 
appropriate for consideration at this point. 
In enacting the Sherman Act, Congress 
intended to exercise all the power it pos- 
sessed over interstate commerce.® Congress 
has the power to regulate intrastate activi- 
ties which affect interstate commerce of 
trade, if the regulation of intrastate activi- 
ties is necessary and appropriate to protect 
the free flow of interstate commerce.” In 
short, any intrastate activity is subject to 
the regulatory power of Congress if it 
affects interstate commerce in any way in 
a substantial manner, and Congress in en- 
acting the Sherman Act intended it to apply 
to such activity or conduct. 

Section 2 (a), (e);(d), (11s Ulsst 
€. As§$ 13 (a), (c), Cd), -G))) and Sectionss 
of the Robinson-Patman Act [15 U.S. C. A. 
§ 13a], contain, however, the specific lan- 
guage that it shall be unlawful for any 
person “engaged in convmerce”’ to do any 
of the prescribed acts “i the course of such 
commerce’.™ Thus, in enacting the provi- 
sions of the Clayton and Robinson-Patman 
Acts here under consideration, Congress did 
not exercise all of its power over commerce, 
but dealt only with persons engaged m 
commerce and with restraints im the course 
of commerce.” 


[Transactions Wholly Intrastate] 


There is no question but that defendant 
Shell Oil Company is engaged in interstate 
commerce. The question is therefore pre- 
sented whether the acts alleged to consti- 
tute the violations of Section 2 of the 
Clayton Act and Section 3 of the Robinson- 
Patman Act were committed “in the course 


5 As shown later in this opinion, the purchase 
and sale of the petroleum products by plain- 
tiffs were entirely intrastate transactions. 

6 Opinion of Judge Yankwich in: United 
States v. Standard Oil Co. of California, (D. C. 
Cal.) 78 F. Supp. 850; affirmed 337.U. S. 293. 

7 Midland Oil Co. v. Sinclair Refining Co., 
(D. C. Ill.) 41 F. Supp. 436. 

8 Webb-Crawford Co. v. Federal Trade Com- 
mission, (5 Cir.) 109 F. (2d) 268. 

® Atlantic Cleaners & Dyers v. United States, 
286 U.S. 427. 

10 Mandeville Island Farms, Inc. v. American 
Crystal Sugar Co., 334 U. S. 219; United States 
v. Frankfort Distilleries, 324 U. S. 293; United 
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States v. Wrightwood Dairy Company, 315 U. S. 
110. 

4 Subsection (e) of Section 2 of the Clayton 
Act [15 U. S. C. A. 13 (e)] does not contain 
this language, but the language must be read 
into the subsection because of its appearance 
in the other subdivisions of Section 2. Elizabeth 
Arden Sales Corp. v. Gus Blass Co., (8 Cir.) 150 
BY (a) 988) 161 VAIL. RP3 70" cert’ dens 326 
WAS 63s 

12 Federal Trade Commission v. Bunte Bros., 
312 U.S. 349; Lewis v. Shell Oil Co., (D. C. Il.) 
50 F. Supp. 547; Midland Oil Co. v. Sinclair 
Refining Co., supra, note 6. 
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of [interstate] commerce.” Accepting as 
true the allegation that 15% of the oil pro- 
duced or purchased by defendant Shell is 
obtained from states other than California, 
and assuming that such oil is refined into 
the products sold by defendant Shell to 
plaintiffs and other service station operators 
throughout the Western States area, it is 
uncontroverted that all the gasoline sold 
and delivered to the plaintiffs and to others 
by the defendant throughout the Western 
States area is refined in California. Thus, 
plaintiffs’ allegation as to the source of the 
oil does not bring the conduct complained 
of in the course of interstate commerce as 
provided for in the Clayton and Robinson- 
Patman Acts, because the petroleum prod- 
ucts here involved were refined in California 
and sold and delivered to plaintiffs within 
the state of California.* The transactions 
between the plaintiffs and the defendant were 
therefore wholly intrastate in character. 


A case pointing up the problem is Sun 
Cosmetic Shoppe v. Elizabeth Arden Sales 
Corp., (2 Cir.) 178 F. (2d) 150. Cosmetics 
manufactured in the state of New York 
were delivered to plaintiff retailer in New 
York City. Plaintiff alleged that defendant 
furnished “demonstrators” to some retailers 
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in New York and in New Jersey and that 
the use of “demonstrators” by the plaintiff’s 
New York and New Jersey competitors 
resulted in diverting some of plaintiff's cus- 
tomers to them. The court held that a 


‘cause of action was stated for the loss of 


business that might be diverted to the New 
Jersey competitors, and while the court did 
not pass on the question of whether plain- 
tiff could recover damages for the diversion 
of customers to favored New York retailers, 
it suggested that special verdicts stating 
separately the loss to each type of com- 
petitor be taken.* 

From the foregoing case, it is clear that 
while the plaintiffs herein need not be en- 
gaged in interstate commerce in order to 
recover for any violation of the Clayton or 
Robinson-Patman Acts, it is essential that 
they allege that the transactions of which 
they complain were made in the course of 
such commerce.” This they have failed 
to do. 


[Judgment for Defendant] 


The motion for summary judgment is 
granted. The defendant Shell Oil Company 
will prepare a formal order and present 
same within 10 days pursuant to the rules 
of this court. 


[62,817] Independent Directory Corporation, an Illinois corporation, Independent 


Directory Corporation, a New York corporation, William Oleck and Maury Oleck, 
individually and as officers of the aforesaid corporations v. Federal Trade Commission. 


In the United States Court of Appeals for the Second Circuit. Docket No. 21769. 


Decided April 16, 1951. 


Federal Trade Commission Act 


Deceptive Trade Practices—New Order Blank Resembling Proofs of Advertising 
Copy Already Ordered by Prospect—Truthful Matter on Blank No Defense When Not 
Immediately Noticeable by Busy Businessman.—A directory publisher’s practice of mailing 
to prospective customers one of its advertising-space order blanks to which are pasted 
clippings of the prospect’s advertisements in other publications, so that the prospect fre- 
quently assumes he is being submitted proofs of advertising copy for approval or renewal, 


discrimination ‘‘must not only favor an inter- 
state purchaser but must harm an interstate 
purchaser from the defendant.”’ 

15 Ring v. Spina, (2 Cir.) 148 F. (2d) 647; 
Greenleaf v. Brunswick-Balke-Collender Co., 
(D. C. Pa.) 79 F. Supp. 362. See also the cases 
cited in Note 12, supra. 


13 Sun Cosmetic Shoppe v. Elizabeth Arden 
Sales Corp., (D. C. N. Y.) 82 F. Supp. 687; 
(reversed on other grounds, 178 F. (2d) 150). 

144 Judge Swan concurred on the authority of 
Elizabeth Arden, Inc. v. Federal Trade Com- 
mission, (2 Cir.) 156 F. (2d) 132; cert. den. 
331 U. S. 806. Judge Swan stated that if the 
question were open he would hold that the 
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is properly held a deceptive practice although the order blank may actually contain truthful 
language stating explicitly that the order is being solicited by an independent company not 
connected with those from whose publications the clipped advertisements were taken. 
The mere presence of truthful matter in an order blank does not save it from being 
deceptive. In deciding whether such an order blank is deceptive, the Commission is not 
required to consider the reaction of a very careful person who might read the blank fully, 
but is justified in considering the reaction of a busy businessman, who would reasonably 
give the blank no more than the glance necessary to recognize it as something he has 
already given attention to. 


See the Federal Trade Commission Act annotations, Vol. 2,  6125.442, 6620.070. 


Attorneys for petitioners: Hays, St. John, Abramson & Schulman, Jacob Schulman, 
Osmond Roe Fraenkel, Jacob Steinfeld, Irwin Karp, of counsel; Davis Polk Wardwell 
Sunderland & Kiendl, attorneys for American Telephone and Telegraph Co., New York 
Telephone Co., New England Telephone and Telegraph Co., and Southern Bell Telephone 
and Telegraph Co.; Hughes, Hubbard & Ewing, attorneys for The Reuben H. Donnelly 


Corporation. 


Attorneys for Federal Trade Commission: W. T. Kelly, General Counsel, James W. 
Cassedy, Assistant General Counsel, Alan B. Hobbes, Attorney. 


Affirming Federal Trade Commission cease and desist order in Dkt. 5486. 


Before AuGustus N. HAND, CHASE and CLARK, Circuit Judges. 


CuaseE, Circuit Judge: [In full text} The 
petitioners, who are two corporations which 
publish directories and two individuals who 
are officers in such corporations, are seeking 
to have set aside a cease and desist order 
of the Federal Trade Commission. 


| Prohibited Practices | 


‘The order required the petitioners to stop 
a practice they had been using in soliciting 
advertising by mail. This practice was to 
send to a prospective customer one of the 
petitioners’ order blanks to which was 
pasted one of the prospect’s advertisements 
clipped from some directory or other pub- 
lication with which the petitioners had no 
connection. The printed matter on the 
order blank included statements that the 
cubmiutted advertisement was from another 
publication, that the solicitor was an inde- 
pendent directory publication, and that it 
had nothing to do with any telephone com- 
pany. The Commission found, following 
the recommendation of its trial examiner, 
that these written statements did not pre- 
vent the recipients of such solicitations from 
being deceived into thinking that they were 
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merely approving the proof of, or renewing, 
an advertisement they had ordered in 
another publication and consequently sign- 
ing the petitioners’ order blank without 
being aware that they were signing an order 
for any additional advertising. 


[Nature of Attack] 


The petitioners attack the order for the 
following reasons: They say that the evi- 
dence did not support the findings that 
the method of solicitation by mail used by 
the petitioners was deceptive, since no one 
who read their. order blank would he 
misled; that even if anyone was deceived 
the order eliminating the method entirely 
was too drastic in that some other sufficient 
means of warning careless signers could 
have been devised; that they were errone- 
ously denied subpoenas for certain evi- 
dence; and that certain offered evidence 
was erroneously excluded. 


[Commission’s Findings] 


The Commission found on adequately 
supporting evidence the following pertinent 
facts. The corporate petitioners publish 
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directories which list the names, addresses, 
and telephone numbers of business con- 
cerns. Such concerns are classified in re- 
spect to the products manufactured or sold 
or the services performed, and their adver- 
tisements are published with their listing. 
The directory of the Independent Directory 
Corporation of Illinois is circulated through- 
out the Midwest and that of the Independ- 
ent Directory Corporation of New York 
throughout the Middle Atlantic and South- 
eastern States. Each edition of a directory 
is guaranteed to have a minimum distribu- 
tion of 50,000 copies, most of which are 
placed free of charge although a few are 
sold. The individual petitioners control 
both corporations and the principal income 
of the corporations comes from the sale of 
listings and advertising. These sales are 
solicited both by salesmen and by mail, the 
latter accounting for perhaps thirty per cent 
of the total receipts. The petitioners do a 
substantial business with their old customers 
but continually solicit new ones by the 
so-called “clip and paste” method outlined 
above. Often they use clippings of adver- 
tisements from the familiar “Red Books” 
published by The Reuben H. Donnelley 
Corporation in the New York and Chicago 
areas, and from the also familiar “yellow 
pages” in local telephone directories of other 
communities. They attach such a clipping 
to an order blank of their own which has a 
blank space provided for that purpose and 
send it to the advertiser. The latter is apt 
to jump to the conclusion from the appear- 
ance of the order blank so made up that it 
is the submission of a proof of an advertise- 
ment already ordered, or to be renewed, 
and to sign the blank in the belief that such 
proof is being approved. A fair number 
of such signers so testified as to the actual 
deceptive effect of the practice upon them. 
It was also the custom of the petitioners 
not to send bills for the advertisements for 
some weeks after the blanks were signed 
and usually not until the directory had gone 
to press. When signers who were billed 
protested that they had not signed an order 
or had not knowingly signed one, some- 
times the orders were cancelled but the more 
common practice was to send each protest- 
ant a photostatic copy of the order and to 
insist upon payment. Then sometimes com- 
promises were made with those who still 
refused to pay and sometimes collection 
suits were brought. 
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[Protection for Busy Business Men] 


The Commission’s findings of the decep- 
tive commercial practice, having the sup- 
port of substantial evidence, are binding 
here. Excelsior Laboratory Inc. v. Federal 
Trade Commission, 2 Cir., 171 F. 2d 484. 
It was reasonably to be expected that a 
busy business man might glance at any 
previously published advertisement of his 
business and take it for granted that the 
publisher of it had submitted a proof for 
a renewal, or that he might believe it was 
a previously ordered advertisement whether 
he specifically remembered it as such. Such 
a misconception is more probable in the 
case of the careless business man who is 
also entitled to protection from deception. 
Federal Trade Commission v. Standard Edu- 
cation Society, 302 U. S. 112; Charles of the 
Ritz Distributors Corporation v. Federal 
Trade Commission, 2 Cir., 143 F. 2d 676, 
679-80. 


[Comnussion Provides Remedy for Illegal 
Trade Practice] 


It may be that some more eye-arresting 
manner might be devised to make sure that 
the information now actually on the order 
blank showing its true nature would be 
brought home to the solicited person. We 
may assume that there is, and still be bound 
to give effect to the order made. It is well 
established that where an illegal trade prac- 
tice has been proved and found the Com- 
mission is empowered to determine the 
appropriate remedy. Hillman Periodicals, 
Inc. v. Federal Trade Commission, 2 Cir., 174 
F. 2d 122. The means chosen for its abate- 
ment will not be disturbed unless the Com- 
mission’s discretion has been clearly abused, 
and such an abuse has not been made to 
appear. 

It follows, therefore, that the order should 
be enforced, provided there was no reversible 
error by denial of the right of the petitioners. 
to be heard, 7. e., if the order was made after 
hearing them as due process of law requires. 


[Role of Subpoenas Duces Tecum] 


The subpoenas duces tecum which were 
requested and denied required the New York 
Telephone Company and the Reuben H. 
Donnelley Corporation to produce all con- 
tracts for listings and advertisements in any 
of their telephone directories for the years 
1940-1948, inclusive, and all copy, proof, 
correspondence and records of telephone 
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conversations with regard to seventeen of 
the witnesses who testified and their busi- 
ness concerns. The subpoenas ad _ testi- 
ficandum would have required the attendance 
of these seventeen witnesses to testify for 
the petitioners “to establish the unreliability 
of their testimony” previously given. What 
this boiled down to was an attempt to show 
that the general make-up and appearance 
of the order blanks sent to these witnesses 
by the petitioners was so different from that 
of forms used by the two companies above 
named that the testimony of such witnesses 
that they thought they signed something 
one of those companies had sent could not 
be believed. 


[Cases Cited] 


The lack of error in the denial of a request 
for such subpoenas needs little demonstra- 
tion. In the first place it was but an ampli- 
fication of the fact that an attentive, careful 
person could have found enough on the 
order blank as presented to show just what 
it was. But, even so, the test as to the like- 
lihood of deception in these cases is not 
what would be apparent from comparison. 
Pillsbury v, Paillsbury-Washburn Flour Mills 
Co., 7 Cir., 64 Fed. 841; A. Y. McDonald & 
Morrison Mfg. Co. v. H. Meuller Mfg. Co., 
8 Cir., 183 Fed. 972. This is a situation, 
as the evidence demonstrates, where the 
order blanks are often given only a casual 
glance, and what was said in another, but 
kindred, situation in Coca-Cola Co. v. Chero- 
Cola Co., App. D. C., 273 Fed. 755, applies: 
“He acts quickly. He is governed by a 
general glance. The law does not require 
more of him.” However, regardless of any 
doubtful relevancy, the subpoenas were 
properly denied. They were so sweeping as 
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to be well considered unreasonable. And 
the Federal Trade Commission is not bound 
to issue subpoenas duces tecum upon request 
as a ministerial act and then to entertain a 
motion to quash or to modify. It has a 
quasi-judicial discretion to deny the applica- 
tion. Hale v. Henkel, 201 U. S. 43, 76-77; 
Federal Trade Commission v. American To- 
bacco Co., 264 U. S. 298, 306; E. B. Muller & 
Co. v. Federal Trade Commission, 6 Cir., 142 
F. 2d 511. Without the papers subpoenaed 
there was no reason, so far as we can ascer- 
tain, for the reappearance of the seventeen 
witnesses who had: previously testified. 


[Irrelevancy of Excluded Evidence} 


The evidence excluded was proof that the 
petitioners had many satisfied customers 
who renewed their listings and advertise- 
ments and that other publishers solicited 
advertisements by sending to prospective 
advertisers clippings of advertisements such 
persons had in other publications. The fact 
that petitioners had satisfied customers was 
entirely irrelevant. They cannot be excused 
for the deceptive practices here shown and 
found, and be insulated from action by the 
Commission in respect to them, by showing 
that others, even in large numbers, were 
satisfied with the treatment petitioners ac- 
corded them, And the evidence as to what 
others did was equally irrelevant. Federal 
Trade Commission v. Winsted Hosiery Co., 
258 U. S. 483; Federal Trade Commission v. 
Standard Education Society, 2 Cir., 86 F. 2d 
692, rev. on other grounds, 302 U. S. 112. 


[Order Affirmed] 


Petition for review dismissed; order af- 
firmed and enforced. 


[| 62,818] Bowman Dairy Co., et al. v. United States and Willis L. Hotchkiss. 
In the Supreme Court of the United States. No. 435, October Term, 1950, April 


30, 1951. 


On Writ of Certiorari to the United States Court of Appeals for the Seventh Circuit. 


Vacated and remanded. 


Sherman Antitrust Act 


Discovery of Documents—Scope and Purpose of Criminal Rule 17(c)—All Evidentiary 
Materials Subject to Subpoena, Whether or Not Volunteered by Informants.—The dis- 
covery methods available to defendants in criminal actions are not restricted to those afforded 
by Rule 16 of the Federal Rules of Criminal Procedure, and Rule 17 (c) likewise is not 
available only to government attorneys. Rule 17(c), which permits the issuance in blank 
of a subpoena for documents in the custody of the government, does not add new methods 
of discovery to those of Rule 16, which merely permits the copying or photographing of 
documents in the government’s possession. Rule 17(c) may, however, reach documents 
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not available under Rule 16, and exists so that a defendant may call for production of 
documents which the government has in its hands but does not choose to introduce at 
trial, which documents might be helpful to the defendant’s case. 


All evidentiary materials may be subpoenaed under Rule 17(c), and evidentiary 
materials would include information obtained by the government through the voluntary 
disclosure of informants, although the names of such informants might not be included. 
On the other hand, a subpoena issued under Rule 17(c) may not call for production of 
materials regardless of whether they might’ constitute evidence with respect to guilt 
or innocence. And if a subpoena is partially good and partially bad, it is improper to hold 
a government attorney in contempt for failure or refusal to comply with the subpoena. 
It is the duty of the court to see that the subpoena is good in its entirety. 


See the Sherman Act annotatic:1s, Vol. 1, J 1630.156, 1630.5132. 


For the petitioners: J. Edward Hart, Jr., Leo F. Tierney, Charles L. Stewart, Jr., 
Charles F. Simon, and Mildred J. Giese, all of Chicago, for Bowman Dairy Co.; Herman 
A. Fischer and Carlton L. Fischer, both of Chicago, for American Processing and Sales Co.; 
Leo F. Tierney and Charles L. Stewart, Jr., both of Chicago, for Beloit Dairy Co.; Kenneth 
F. Burgess, Howard Neitzert, Edwin Clark Davis, and Walter J. Cummings, Jr., all of 
Chicago, for The Borden Co.; Isidore Fried and Herbert B. Fried, both of Chicago, for 
Capitol Dairy Co.; Thomas B. Gilmore, Chicago, for Hunding Dairy Co. and Western 
United Dairy Co.; of counsel, Campbell, Clithero & Fischer, Isidore and Herbert B. 
Fried, Mayer, Meyer, Austrian & Platt, Montgomery, Hart, Pritchard & Herriott, Schu- 
macher, Gilmore & Van Ness, and Sidley, Austin, Burgess & Smith, all of Chicago. 


For the respondents: Philip B. Perlman, Solicitor General, Peyton Ford, Deputy 
Attorney General, H. G. Morison, Assistant Attorney General, and J. Roger Wallenberg, 
Special Assistant to the Attorney General. 


Vacating and remanding a judgment of the Court of Appeals for the Seventh Circuit, 
185 Fed. (2d) 159, reported at {[ 62,720. 


Mr. JusticE MINTOoN delivered the opinion 
of the Court. 


documents, or objects obtained from peti- 
tioners and obtained by seizure or process 
from others. An agreed order was entered 
by the court and the Government fully 
complied therewith. The validity of this 
order is not in question. 


[In full text] 


Petitioners were indicted for a violation 
of § 1 of the Sherman Act. 15 U.S. C. § 1. 
Before the case was set for trial, each peti- 
tioner filed a motion under Rule 16 of the 
Federal Rules of Criminal Procedure’ for 
an order requiring the United States to 
produce for inspection all books, papers, 


DISCOVERY AND INSPEC- 


[Production of Government Books Asked] 


Petitioners also moved under Rule 17 (c) ? 
for an order directing the Government at 


testimony at the time and place_ specified 


1“RULE 16. 
issue a subpoena, 


The clerk shall 


TION. } 
“Upon motion of a defendant at any time 


after the filing of the indictment or informa- 
tion, the court may order the attorney for the 
government to permit the defendant to inspect 
and copy or photograph designated books, 
papers, documents or tangible objects, obtained 
from or belonging to the defendant or obtained 
from others by seizure or by process, upon a 
showing that the items sought may be material 
to the preparation of his defense and that the 
request is reasonable. The order shall specify 
the time, place and manner of making the 
inspection and of taking the copies or photo- 
graphs and may prescribe such terms and con- 
ditions as are just.’’ 

2 “RULE 17. SUBPOENA. 

“(a) FOR ATTENDANCE OF WITNESSES; 
FORM; ISSUANCE. A subpoena shall be issued 
by the clerk . . . and shall command each per- 
son to whom it is directed to attend and give 
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therein. 
signed and sealed but otherwise in blank to a 
party requesting it, who shall fill in the blanks 
before it is served. 


“(c) FOR PRODUCTION OF DOCUMEN- 
TARY EVIDENCE AND OF OBJECTS. A 
subpoena may also command the person to 
whom it is directed to produce the books, 
papers, documents or other objects designated 
therein. The court on motion made promptly 
may quash or modify the subpoena if com- 
pliance would be unreasonable or oppressive. 
The court may direct that books, papers, docu- 
ments or objects designated in the subpoena be 
produced before the court at a time prior to 
the trial or prior to the time when they are 
to be offered in evidence and may upon their 
production permit the books, papers, documents 
or objects or portions thereof to be inspected 
by the parties and their attorneys.’’ 
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a time and place to be specified therein to 
produce for inspection certain other books, 
papers, documents and objects obtained by 
the Government by means other than seizure 
or process. Petitioners filed and served on 
the Government attorneys a subpoena duces 
tecum, the pertinent part of which reads as 
follows: 


“all documents, books, papers and objects 
(except memoranda prepared by Govern- 
ment counsel, and documents or papers 
solicited by or volunteered to Government 
counsel which consist of narrative state- 
ments of persons or memoranda of inter- 
views), obtained by Government counsel, 
in any manner other than by seizure or 
process, (a) in the course of the investiga- 
tion by Grand Jury No. 8949 which re- 
sulted in the return of the indictment 
herein, and (b) in the course of the 
Government’s preparation for the trial 
of this cause, if such books, papers, docu- 
ments and objects, (a) have been pre- 
sented to the Grand Jury; or (b) are to 
be offered as evidence on the trial of the 
defendants, or any of them, under said 
indictment; or (c) are relevant to the 
allegations or charges contained in said 
indictment, whether or not they might 
constitute evidence with respect to the 
guilt or innocence of any of the defend- 
AntSieecth ou 


A hearing was held and the court entered 
an order directing the Government to pro- 
duce for petitioners’ inspection the materials 
designated in the subpoena. 


[Contempt and Reversal] 


Thereafter the Government moved to 
quash the subpoena and to set aside the 
order, contending that the access of a 
defendant in a criminal proceeding to 
materials in custody of Government at- 
torneys is limited to rights granted by Rule 
16 and that the District Court had erred 
in ordering production of the subpoenaed 
materials. This motion was denied. Re- 
spondent Hotchkiss, one of the Government 
attorneys to whom the subpoena was ad- 
dressed, had possession of the materials 
called for, but refused to produce any of 
them. After a hearing, the District Court 
held him in contempt. The Court of Appeals 
reversed, 185 F. 2d 159. We granted cer- 
tiorari because of the importance of the 
scope of Rule 17 (c) in federal practice. 
340 U. S. 919. 


3See Advisory Committee’s Note to Rule 16 
(18 U.S. C. § 687). 
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During the hearing on petitioners’ mo- 
tions for an order under Rule 17 (c), 
respondent Hotchkiss, acting for the Govern- 
ment, had offered to produce, and to enter 
into a stipulation therefor, all documents 
of evidentiary character, in the custody of 
the Government obtained other than by 
seizure or process, 7. e., documents other 
than the work product of the Government, 
solicited and volunteered narrative state- 
ments, and memoranda of interviews. How- 
ever, this offer did not include documents 
furnished the Government by voluntary and 
confidential informants. 


The subpoena was broad enough to in- 
clude any documents and other materials 
that had been furnished the Government 
by voluntary informants and which did not 
“consist of narrative statements of persons 
or memoranda of interviews.” The Govern- 
ment’s chief objection to the subpoena, as 
stated to the court by respondent Hotch- 
kiss, was as follows: 


“Mr. Hotchkiss: There is only one 
objection—basic objection which I would 
make to the form which is proposed: 
This language in this subpoena or pro- 
posed subpoena, as I construe it does not 
protect those confidential informants who 
have provided the Government with con- 
fidential material which the Government 
feels on the basis of very well established 
principles followed by the courts are 
normally protected from the view of 
litigants.” 


It appears from respondent’s colloquy 
with the court that the confidential material 
which he would except from the subpoena 
consisted of “documents furnished the 
Government without process or seizure by 
voluntary informants.” 


[Scope of Discovery Under Rules] 


It was intended by the rules to give some 
measure of discovery. Rule 16 was adopted 
for that purpose. It gave discovery as to 
documents and other materials otherwise 
beyond the reach of the defendant which, 
as in the instant case, might be numerous 
and difficult to identify. The rule was to 
apply not only to documents and other 
materials belonging to the defendant, but 
also to those belonging to others which had 
been obtained by seizure or process. This 
was a departure from what had theretofore 
been allowed in criminal cases? 


Copyright 1951, Commerce Clearing House, Inc. 
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Rule 16 deals with documents and other 
materials that are in the possession of the 
Government and provides how they may 
be made available to the defendant for his 
information. In the interest of orderly pro- 
cedure in the handling of books, papers, 
documents and objects in the custody of the 
Government accumulated in the course of 
an investigation and subpoended for use 
before the grand jury and on the trial, it 
was provided by Rule 16 that the court 
could order such materials made available 
to the defendant for inspection and copying 
or photographing. In that way, the control 
and possession of the Government is not 
disturbed. Rule 16 provides the only way 
the defendant can reach such materials so 
as to inform himself. 


But if such materials or any part of them 
are not put in evidence by the Government, 
the defendant may subpoena them under 
Rule 17 (c) and use them himself. It 
would be strange indeed if the defendant 
discovered some evidence by the use of 
Rule 16 which the Government was not 
going to introduce and yet could not require 
its production by Rule 17 (c). There may 
be documents and other materials in the 
possession of the Government not subject 
to Rule 16. No good reason appears to us 
why they may not be reached by subpoena 
under Rule 17 (c) as long as they are 
evidentiary. That is not to say that the 
materials thus subpoenaed must actually 
be used in evidence. It is only required 
that a good-faith effort be made to obtain 
evidence. The court may control the use 
of Rule 17 (c) to that end by its power 
to rule on motions to quash or modify.‘ 


[Purpose of 17 (c) To Expedite, Not 
Broaden, Discovery | 


It was not intended by Rule 16 to give 
a limited right of discovery, and then by 
Rule 17 to give a right of discovery in the 
broadest terms. Rule 17 provided for the 
usual subpoena ad testificandum and duces 


4 ‘We also find in the same rule, under (c), 
a provision for the production of documentary 
evidence or objects—the familiar subpoena duces 
tecum—and if the person upon whom the sub- 
poena is served thinks it is broad or unrea- 
sonable or oppressive he may apply to the court 
to quash the subpoena. Furthermore, while 
normally under a subpoena the books and other 
things called for would merely be brought into 
court at the time of the trial, let us say imme- 
diately before they are to be offered in evidence, 
there is a provision in this rule that the court 
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tecum, which may be issued by the clerk, 
with the provision that the court may 
direct the materials designated in the sub- 
poena duces tecum to be produced at a 
specified time and place for inspection by 
the defendant. Rule 17 (c) was not in- 
tended to provide an additional means of 
discovery. Its chief innovation was to ex- 
pedite the trial by providing a time and 
place before trial for the inspection of the 
subpoenaed materials. United States v. Mary- 
land & Virginia Milk Producers Assn., 9 
F. R. D. 509. However, the plain words of 
the Rule are not to be ignored. They must 
be given their ordinary meaning to carry 
out the purpose of establishing a more 
liberal policy for the production, inspection 
and use of materials at the trial. There 
was no intention to exclude from the reach 
of process of the defendant any material 
that had been used before the grand jury 
or could be used at the trial. In short, any 
document or other materials, admissible as 
evidence, obtained by the Government by 
solicitation or voluntarily from third per- 
sons is subject to subpoena. It was material 
of this character which the Government 
was unwilling to stipulate to produce or 
to produce in obedience to the subpoena. 
Such materials were subject to the sub- 
poena. Where the court concludes that such 
materials ought to be produced, it should, 
of course, be solicitous to protect against 
disclosures of the identity of informants, 
and the method, manner and circumstances 
of the Government’s acquisition of the 
materials. 


Clause (c), which is the last clause in the 
subpoena, reads as follows: 


“are relevant to the allegations or charges 
contained in said indictment, whether 
or not they might constitute evidence 
with respect to the guilt or innocence 
of any of the defendants Pie 


This is a catch-all provision, not intended 
to produce evidentiary materials but is 
merely a fishing expedition to see what 
may turn up. The clause is therefore invalid. 


may, in the proper case, direct that they be 
brought into court in advance of the time that 
they are offered in evidence, so that they may 
then be inspected in advance, for the purpose 
of course of enabling the party to see whether 
he can use it or whether he wants to use it.’’ 
Statement of Mr. G. Aaron Youngquist, Member 
of Advisory Committee, Federal Rules of Crimi- 
nal Procedure, Proceedings of the Institute on 
Federal Rules of Criminal Procedure (New 
York University School of Law, Institute Pro- 
ceedings, Vol. VI, 1946), pp. 167-168. 
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The subpoena calls for materials which 
the Government is bound to produce and 
for materials it is not bound to produce. 
The District Court said: “Give us all.” 
The Government replied: “We will give 
you nothing.” Both were wrong. The 
Government should produce the evidentiary 
materials called for by the subpoena. It 
need not produce anything under clause (c). 
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see that the subpoena is good in its entirety 
and it is not upon the person who faces 
punishment to cull the good from the bad. 


[Judgment Vacated] 


Accordingly, the judgment of the Court 
of Appeals is vacated and the cause re- 
manded ta the District Court for further 


proceedings in conformity with this opinion. 
It ts so ordered. 
Mr. Justice Brack would affirm the 
District Court. 
Mr. Justice CLarK took no part in the 
consideration or decision of this case. 


[No Contempt Where Subpoena 
Partially Bad) 


One should not be held in contempt 
under a subpoena that is part good and 
part bad. The burden is on the court to 


[62,819] The Eastern Venetian Blind Co. v. Acme Steel Co. 
In the United States Court of Appeals for the Fourth Circuit. No. 6176. April 5, 1951. 


Appeal from the United States District Court for the District of Maryland, at Balti- 
more. Modified and affirmed. 
Sherman Antitrust Act 


Multi-Stage Process Patents—Implied License To Finish Processing Articles After 
Purchase—Contributory Infringement.—The issuance of a license to practice the second 
stage of a two-stage patent process is not in itself clear evidence of an attempt to impose 
illegal restrictions upon the licensee to whom it is issued. When a processor purchases a 
partially finished article on which only a part of a process patent has been practiced and 
which is capable of use only in practicing the remainder of the patent, the purchase removes 
the article from the control of the patentee or his first-stage licensee, and the ownership 
of the purchaser carries with it the implied license to finish the article, whether or not the 
purchaser is himself licensed. But the licensing of the purchaser to practice the second 
stage of the patent, especially where the license does not require that semi-finished articles 
be bought only from first-stage licensees, gives the purchaser a right to finish products 
even when they are not bought from the patentee or his first-stage licensees, which could 
not be done by an unlicensed purchaser without infringement. There is therefore a valid 
reason for the issuance of second-stage patent licenses, and the issuance is not by itself 
evidence of any illegal conduct, even where all the products finished by the licensee are 
normally purchased only from the patentee or first-stage licensee. 


See the Sherman Act annotations, Vol. 1, { 1270.101. 


Patent Licenses—Restriction on Purchase of Unpatented Materials—Products Par- 
tially Subjected to Process Patent.—Even though an unpatented article has no value except 
as part of a patented combination, it cannot lawfully be subjected to a limited monopoly 
by restrictions upon its purchase by licensees. However, when a licensee is not required 
to purchase his materials from any particular source, even if the only materials usable are 
those which have already been partially subjected to a patent process, it need not be con- 
sidered by the court whether the materials have thereby become patented, or whether it is 
unlawful to restrict the source from which purchases may be made when the only usable 
articles must necessarily be patented ones. 


See the Sherman Act annotations, Vol. 1, § 1270.151. 


Sherman Act Violation as Defense—Patent Infringement Suits—Relief After Discon- 
tinuance of Illegal Practices.—A patentee who may formerly have been guilty of imposing 
unlawful conditions in his licenses with the effect of unlawfully extending his patent monop- 
oly, so that he could at that time have been prohibited from pressing an infringement suit, 
may nonetheless obtain equitable relief in the form of infringement suits after he has fully 


q{ 62,819 Copyright 1951, Commerce Clearing House, Inc. 
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abandoned his former illegal practice, but he cannot obtain damages for any infringement 
practices during the time he was still engaged in the unlawful attempt to extend the patent 


monopoly. 


See the Sherman Act annotations, Vol. 1, J 1660.200. 


For the appellant: John Vaughan Groner (Fish, Richardson & Neave, William H. 
Webb, Morton Burden, Jr., and Morton M. Robinson on the brief). 


For the appellee: 
R. Dorsey Watkins on the brief). 


Edward R. Johnston and Harold Olsen (Glen E. Smith and 


Modifying and affirming a decision of the District Court, 93 Fed. Supp. 233. 
Before Parker, Soper and Doster, Circuit Judges. 


Dostre, Circuit Judge: [Preceding portions 
of opinion relating to validity of patents are 
omitted] The defendant seeks to escape the 
effects of its infringement by setting up the 
contention that Acme has not come into 
court with clean hands in that it has estab- 
lished a sham licensing system under the 
patents designed to secure for it a monopoly 
in the sale of unpatented goods and has 
thereby violated the established rule that 
a patent owner may not exact as a condi- 
tion of a license that unpatented materials 
used in connection with the invention shall 
be purchased only from the licensor, and 
if he does so, relief against an infringer will 
be denied. Carbice Corp. v. Am. Patents 
Corp., 283 U. S. 27, 31; Mercoid Corp. v. 
Mid-Continent Co., 320 U. S. 661. 


[First Stage of Patent Process Restricted 
to Few Producers] 


The First Wilson patent, as we have seen, 
describes a process which is carried out in 
two stages, in the first of which the metal 
strip is stretched between the edges while 
in the second stage the edges are stretched, 
thus producing the concave strip which 
constitutes the slat in the finished product. 
Acme was not equipped to manufacture, sell 
and install completed blinds, and did not 
desire to do so. It was, however, qualified 
to carry on the first stage of the process 
and to produce the slat stock to be used 
in the second stage of the process. There 
were very few blind manufacturers in the 
country who were able to make the sub- 
stantial investment to carry on the first 
stage of the process. Hence it was decided 
that in order to maintain the high quality 
of the material, it would be best to confine 
the practice of the first stage to Acme and 
to a limited number of reliable steel pro- 
ducers; and since neither Acme nor the 
other steel producers desired to make and 
install the finished article, it was decided 
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to grant to the blind manufacturers licenses 
to practice the second stage of the process 
with the use of the product of the first stage 
manufactured by Acme or the other steel 
producers. 


[Materials To Be Sold Only to 
Second-Stage Licensees] 


The result was that on June 10, 1944, 
Acme granted to the Thomas Steel Com- 
pany a license to practice the first stage 
only of the process under the First Wilson 
patent and the Hunter patent in the produc- 
tion of slat stock, provided that the stock 
so produced should be sold only to second 
stage licensees. On February 23, 1944, 
Acme granted licenses to a number of blind 
manufacturers to practice the second stage 
of the First Wilson patent with the use of 
slat stock produced by the practice of the 
first stage of the process and required an 
agreement from the licensees to purchase 
this stock either from the licensor or from 
producers of slat stock licensed by it. The 
feature in these licenses which limited sec- 
ond stage licensees to the purchase of steel 
stock from first stage licensees forms the 
basis of the defendant’s attack upon the 
license system on the ground that slat stock 
is not itself patented and therefore the re- 
striction upon the purchase of the material 
in the second stage license was an attempt 
to extend the monopoly of the patent to 
cover the sale of unpatented goods. 


[Sales Restrictions Later Removed} 


The 1944 licenses, however, were modified 
by Acme prior to the trial of the case in the 
District Court. The evidence shows that in 
negotiations with a steel manufacturer with 
regard to the grant of a first stage license, 
objection was made to the restriction on the 
sales of slat stock to second stage licensees. 
Accordingly, it was determined to modify 
the first stage licenses and subsequently to 
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modify the original second stage licenses to 
eliminate this provision. On December 1, 
1948, a new form of license was granted to 
the Thomas Steel Company wherein the 
proviso that the slat stock produced by the 
licensee should be sold only to second stage 
licensees was omitted; and on July 19, 1949, 
the second stage licenses were modified so 
as to eliminate the agreement that the 
licensee should purchase its requirements of 
slat stock from the licensor or second stage 
licensees, but in the new license the licensor 
agreed to furnish the licensee from time to 
time the names and addresses of its first 
stage licensees. 


The present action was instituted in the 
District Court on December 8, 1948, and 
the contention now made was advanced on 
the basis of a motion by the defendant for 
summary judgment. This motion, however, 
was overruled. The defendant contended 
that although the restriction upon the pur- 
chase of slat stock contained in the second 
stage licenses had been removed, neverthe- 
less the requirement still remained as the 
result of the control which Acme was able 
to exercise over the second stage licensees. 
The court rejected this contention but di- 
rected that certain paragraphs of the license 
agreement be rephrased so as to make it 
entirely clear that the licensee had the right 
to practice the process with the use of slat 
stock no matter where procured, provided 
it was produced by the first stage process, 
and a provision to this effect was inserted 
in the judgment of the court rendered on 
May 19, 1950.7 Acme accepted this direc- 
tion, cancelled the outstanding licenses, 
offered new licenses which incorporated the 
changes directed by the court, and accom- 
panied the agreement by a letter of June 9, 
1950, containing the express statement that 
the change was intended to make it im- 
possible for the license agreement to be 
misinterpreted: as requiring that the second 
stage licensees purchase their requirements 
of slat stock either from Acme or from its 
first stage licensees.” 


[Domination Claimed Still in Effect] 


Notwithstanding the verbal changes in 
the most recent license agreements, the de- 
fendant still contends that the second stage 


1 Under the direction of the court a recital in 
the 1948 license agreement that the licensee 
desired to purchase slat stock from the licensor 
or its first stage licensees was eliminated. 
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licensees remain under the domination of 
Acme and are in fact compelled to continue 
the purchase of slat stock from it or its first 
stage licensees for the reasons which may 
be stated as follows: There is no need for 
the second stage licenses unless the purpose 
is to compel the sale of unpatented material, 
from which Acme derives its chief benefit 
under the patent. Acme charges only a flat 
fee of $25.00 for each second stage license 
and has derived only $30,000.00 in the 
aggregate from this source; but the sales of 
slat stock by Acme and its first stage 
licensee Thomas have amounted to thirty 
million dollars and the royalty paid by 
Thomas to Acme on sales is 4% of the 
selling price. A sale of slat stock by a 
first stage licensee carries with it under the 
rule of United States v. Univis Lens Co., 316 
U. S. 241, a license to the purchaser to 
finish the article, even though the purchaser 
has no license from the owner of the patent. 
Hence the second stage licenses were 
neither profitable to Acme nor necessary to 
protect the manufacturer of the finished 
article, but were designed to compel the 
manufacturers to buy their supplies from 
Acme or Thomas. To this end other pro- 
visions were inserted in the license agree- 
ments to strengthen Acme’s control, and 
therein the licensee is still advised that first 
stage licensees are engaged in the manu- 
facturing and selling of slat stock for use 
in making Venetian blinds and the license 
covers only the use of slat stock produced 
by the practice of the first stage and does 
not include the right to practice the first 
stage of the process. Moreover, the licensor 
agrees to furnish the licensee with the 
names and addresses of the first stage 
licensees. The licensor agrees to furnish 
slat stock of high quality and the licensee 
agrees to maintain an equal quality in the 
manufacturing operation and the lessor re- 
serves the right to cancel the license if the 
quality is not maintained. The licensee also 
acknowledges the validity of the letters 
patent and agrees to inform the licensor 
of every instance of infringement which 
comes to the licensee’s attention; and this 
agreement would require the licensee to 
report to Acme the name of any unlicensed 
person selling that stock. It is contended 
that these provisions effectually continue 


2 The evidence does not show that the second 
stage licensees felt obliged to purchase only 
from Acme or Thomas, and there is some evi- 
Pee, that they actually made purchases from 
others. 


Copyright 1951, Commerce Clearing House, Inc. 


Number 214—123 
5-11-51 


Acme’s control over the second stage li- 
censees and hence it does not clearly appear 
that the improper practices have been fully 
abandoned or that the consequences of the 
misuse of the patent have been dissipated 
and therefore the patentee is not entitled 
to enforce its patent rights under the rules 
laid down by the courts. 


[Distinguished from Price-Control 
License Cases] 


The defendant relies particularly on 
United States v. Univis Lens Co., 316 U. S. 
341, and upon the established rule prohibit- 
ing the extension of the monopoly of a 
patent to cover unpatented goods, which 
is laid down in a line of cases of which 
Mercoid Corp. v. Mid-Continent Co., 320 U. S. 
661, is the most striking example. It is 
contended in the first place that in the 
Univis case the court condemned the sort 
of licensing system which Acme has in- 
stalled. With this position we are unable 
to agree. It is true that the Univis system 
is strikingly similar to that of Acme in that 
it covered a two-step process which included 
the manufacture of lens blanks for eyeglass 
lenses, and also the process of grinding and 
polishing them in the finished lenses; and 
separate licenses were issued to different 
persons for the two steps with the provision 
that one licensee should make and sell the 
blanks to other licensees who in turn were 
authorized to buy them and finish them 
according to the patent and to sell them 
to other licensees who in turn were author- 
ized to sell to the public, the prices in all 
cases being fixed by the owner of the 
patent. The decision turned on the price 
fixing feature which the court condemned; 
but the court did not criticize the issuance 
of two classes of licenses. It held that the 
sale of the lens blanks which were capable 
of use only in practicing the patent, was a 
complete transfer of ownership within the 
protection of the patent law and a license 
to practice the final step; but it assumed 
that the sale of blanks by an unlicensed 
manufacturer to an unlicensed finisher would 
constitute contributory infringement and 
did not question that stipulations for royal- 
ties or otherwise might have been exacted 
as a part of the entire transaction so long 
as they did not seek to control the disposi- 
tion of the article after the sale. 


[No Vice in Split Licenses] 


There is no illegal price-fixing feature 
in the Acme licenses and no impropriety 
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in authorizing one class of licensees to man- 
ufacture slat stock and another class to 
finish it under such conditions as will pro- 
tect the owner of the patent and procure 
for it the rewards incident to ownership. 
Furthermore, it is not true that the second 
stage licenses serve no lawful purpose; for 
even if the mere sale of slat stock by the 
owner or its licensee would authorize 
the purchaser to finish the goods under the 
process of the patent, the imposition of a 
royalty or license fee in connection there- 
with would not be unlawful. Indeed the 
license would protect the finisher from the 
charge of contributory infringement in case 
he should buy his material from an un- 
licensed producer, and if no second stage 
licenses were issued, competition in the sale 
of slat stock would be diminished, because 
the finishers would be obliged to buy their 
material from Acme or a first stage licensee 
to avoid the charge of contributory infringe- 
ment. The infringer, in the instant case, is 
not being sued for contributory infringe- 
ment because it sold the slat stock that is 
unpatentable material but because it com- 
pletely infringed the patent. 


[No Decision Whether Materials 
Are Patented] 


Even if it is legal to establish a license 
system in which different persons are li- 
censed to practice separate stages of the 
patented process, such a system neverthe- 
less cannot be sustained insofar as it may 
be used to restrict competition in unpatented 
material. The Mercoid decision lays down 
the rule that even if an unpatented device 
has no use other than in the combination of 
the patent and is itself an integral part of 
the patented structure, it may not be sub- 
jected to a limited monopoly by restrictions 
upon its purchase by licensees under the 
patent. It may be questioned whether the 
rule extends to the present situation in 
which the unpatented article, that is, the 
slat stock, has been subjected to a part of 
the process covered by the patent and is 
to be finished in accordance therewith; but 
that question need not be decided since 
Acme, recognizing the strict limits within 
which the patent monopoly must be exer- 
cised, released its second stage licensees 
from any restriction upon their purchase of 
slat stock before the trial of the case in the 
District Court, and has also complied with 
and put into effect the modification of its 
license agreements, in accordance with the 
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judgment of the District Court, and has 
notified all of its second stage licensees 
that they may purchase slat stock wherever 
they see fit. By these actions whatever 
defect was found in the early licenses has 
now been removed and the case falls within 
the rule which is equally well established 
that even if a patentee has in the past mis- 
used his patents, he is entitled to equitable 
relief after the misuse has been fully aban- 
doned. See the following decisions of this 
court and the cases therein cited. Sylvania 
Industrial Corp. v. Visking Corp., 132 F. 2d 
947, 958; Westinghouse Elec. Corp. v. Bull- 
dog Electric Products Co., 179 F. 2d 139, 
146-6; Baker-Cammack Hosiery Mills v. Davis 
Co., 181 F. 2d 550, 571. See, also, Novadel- 
Agene Corp. v. Penn, 5 Cir., 159 F. 2d 803. 

Eastern has also interposed the defenses 
of laches and estoppel based on the conver- 
sation between Wilson, representing Acme, 
and Rosenbaum, representing Eastern. Ac- 
cording to the testimony of Rosenbaum, 
Eastern sought a complete license under 
Acme’s patents but this request was denied 
because Eastern was a Venetian blind manu- 
facturer and therefore entitled only to a 
Number Two license. Rosenbaum testified 
further that Wilson “explained to me, no, 
they don’t want me in the steel business,” 
and that Wilson also said to Rosenbaum: 
“You are going ahead anyhow. Why don’t 
you go ahead? We haven’t got the steel to 
support the industry anyhow. Go ahead. 
However I will let you know before bring- 
ing suit and we will have another discus- 
sion about this.” See, in this connection, 
the following cases all decided by our Court: 
Baker-Cammack Hosiery Mills v. Davis (Gane, 
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181 F. 2d 550, 564-567; Florence-Mayo Nu- 
way Co. v. Hardy, 168 F. 2d 778, 782-783; 
Ambrosia. Chocolate Co. v. Ambrosia Cake 
Bakery, 165 F. 2d 693, 695; Union Shipbuild- 
ing Co. v. Boston Iron & Metal Co., 93 F. 
2d 781, 783. 


[Damages for Infringement Collectible 
Only Under Reformed License] 


The effect of all the foregoing, we think, 
is not to preclude plaintiff with respect to 
the future, but is merely to bar the right 
of plaintiff to recover damages for infringe- 
ment of the three patents held to be valid 
until plaintiff had purged the licenses of the 
objectionable restrictions. Since this purge 
was not completely accomplished until June 
9th, 1950, damages are not recoverable for 
any infringement prior to this date. 

The decree of the District Court is affirmed 
in so far as it holds the First Wilson patent, 
the Hunter patent and the second Wilson 
patent to be valid and infringed and in so 
far as it holds Acme to be entitled to an 
injunction against future infringement of 
these three patents by Eastern. The Dis- 
trict Court’s decree must be reversed in so 
far as it holds the Morse patent valid and 
in so far as it holds Acme entitled to dam- 
ages for the infringement, up to the date 
of the complete purge, June 9, 1950, by 
Eastern of the three patents which we have 
held to be valid and infringed by Eastern. 


[Modified and A firmed] 


The decree of the District Court, when 
modified according to this opinion, will be 
affirmed. 


Modified and affirmed. 


[f 62,820] Albert Kapleau, doing business as Reliable Auto Cover Rental Service v. 
Nathaniel Cohen and Irving Kirschbaum, doing business as Protexcar. 


In the United States District Court for the District of Connecticut. 


No. 3260. April 25, 1951. 


Civil Action 


Sherman Antitrust Act, Clayton Antitrust Act 


Jurisdiction of Parties—Place of Service of Process—Partnerships.—An_ antitrust 


action filed in Connecticut against a partnership 


is dismissed when it appears that 


jurisdiction over the partners was sought by service of process upon one of the partners 
in New Jersey, not within the state where suit was filed, by service within the state upon 
a person whose relationship to the partners was not shown, and by the garnishment of 


personal property of the defendant. 


Service is generally effective only within the state 


where the district court is located in which the suit is filed, and the exceptions to the 


rule given by the Clayton Act are not applicable to partnerships. 
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Section 12 of the 
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Clayton Act provides that a defendant may be served with process in whatever state or 
district found, but only provided the defendant is a corporation. 


See the Sherman Act annotations, Vol. 1, J 1640.525, 1640.619, 1650.201; Clayton Act 


annotations, Vol. 1, J 2032.10. 


For the plaintiff: James F. Rosen, New Haven, Connecticut. 


For the defendants: 


Hincxs, District Judge: [Jn full text] 
This action is brought under the anti-trust 
laws of the United States, 15 U. S. C. A. 
Sec. 1, et seg., to recover treble damages and 
to enjoin certain allegedly unlawful acts 
committed by the defendants who are part- 
ners doing business under the name Pro- 
texcar. The defendants are residents of 
New Jersey and allegedly carry on a part 
of their business in Connecticut. Service of 
process was made upon defendant Cohen 
personally in New Jersey, and in Connecti- 
cut service was made on one Irving Dor- 
man whose relationship to the defendants 
does not appear, and certain goods presum- 
ably owned by the defendants were at- 
tached. The defendants now move to 
dismiss or to quash the return of service 
on the ground that the service was insuf- 
ficient to give this court jurisdiction over 
them. 


[Service Out of State Insufficient] 


The service on defendant Cohen in New 
Jersey by a Deputy United States Marshal 
was insufficient to bring the defendants un- 
der the jurisdiction of this court unless there 
is some applicable statute which alters the 
general rule that service is effective only 
within the State in which the district court 


Stoddard, Persky, Egan & Cobey, New Haven, Connecticut. 


is located. Rule 4(f), 28 U. S.C. A. The 
plaintiff relies on 15 U. S. C. A. Secs. 15 
and 22 and the cases of Eastman Co. v. 
Southern Photo Co., 273 U. S. 359 and Westor 
Theatres v. Warner Bros. Pictures, 41 F. 
Supp. 757. However, it is clear from these 
statutes that 15 U. S. C. A. Sec. 15 refers 
to the place of venue and not service of 
process, and Sec. 22 is expressly limited to 
suits against a corporation. And the East- 
man and Westor Theatres cases were con- 
cerned with actions against corporations 
with service under 15 U. S. C. A. Sec. 22. 
Directly in point is Orange Theatre Corp. v. 
Rayherstz Amusement Corp., 139 F. 2d 871, 
where service under facts indistinguishable 
from the case here was held ineffective. 


The plaintiff contends that the garnish- 
ment of certain goods of the defendants was 
sufficient to bring the defendants within the 
jurisdiction of the court without personal 
service. There is no authority to support 
such a contention. See Big Vem Coal Co. 
v. Read, 229 U. S. 31; McDowell v. Davies, 
E. Wash., Mar. 15, 1951, 19 Law Week, 2448; 
2 Moore’s Federal Practice, (2d Ed.) pg. 949. 


[Dismissed] 


ACCORDINGLY, the motion is granted and the 
action is dismissed without prejudice. 


[62,821] Purofied Down Products Corp. v. National Association of Bedding 


Manufacturers. 


In the Supreme Court of Kings County, State of New York. Special Term, Part III. 


25 N? Un fs 1529, April 26, 1997, 


New York Antitrust (Donnelly) Act 


Trade Associations—Absence of Tendency Toward Monopoly or Restraint—Policing 
Plans for Maintenance of Honesty and Abolishment of Deceptive Practices.—An associa- 
tion whose purpose, after termination of OPA controls, was to uphold fair dealing and 
honesty in the manufacture of pillows and feather products, with no interest in the mainte- 
nance of price levels, and which operated a self-policing plan for inspection of products 
and notification of manufacturers and dealers when their products did not meet standards, 
is not engaging in activities forbidden by state monopoly or conspiracy laws. Where 
such a plan is administered under rules which insure that the names of manufacturers 
and dealers will not be known at the time tests are made, there is no chance for favoritism 
or concerted pressure. The agreement among members of the industry necessary for 
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the success of such a plan is not an agreement which tends to create a monopoly or impose 


any restraint upon competition or fix prices. 


A cooperative enterprise free from such 


objections and with no monopolistic menace, is not condemned where it is in mitigation 
of recognized evils and fosters fair competitive opportunities. 


See the State Laws annotations, Vol. 2, § 8615. 


Mr. Justice ArKwricHT: [Jn full text ex- 
cept for omissions indicated by asterisks] The 
plaintiffs, Purofied Down Products Corpo- 
ration and Hauptman Feather Company, 
Inc., both New York corporations, manu- 
facturers and marketers of feather and down 
pillows, sue for an injunction and for money 
damages of $1,500,000 as against all the de- 
fendants. The gravamen of their complaint 
is conspiracy to injure the plaintiffs. 

The main defendant is the National As- 
sociation of Bedding Manufacturers (NABM), 
an Illinois corporation, licensed to transact 
business in this state, with an office for the 
purpose in the City of New York. The 
association is national in scope and is some 
thirty-five years old, claimed to be the old- 


est association in the industry. 
3 fb ES 


[Steps Against Unfair Competition] 


On the termination of government controls 
under the Federal Office of Price Administra- 
tion, generally referred to as O. P. A,, in 
August, 1946, it began to be apparent that 
something had to be done in the industry 
to eliminate, if possible, or at least to allevi- 
ate, certain abuses that had begun to arise 
therein as a result of the lifting of the fed- 
eral agency’s price restrictions. These 
abuses began to appear in the form of price 
wars; in unfair competition, in which prices 
were set greatly below those fairly based 
on fair standards of merchandising and sell- 
ing; in misrepresentation; and in the substi- 
tution of second-hand, or used, material for 
new material. 


There was no objection in the industry 
to lower or low prices, as such. But there 
was objection, as there should be, among 
honest business men, to feather and down 
merchandise being misrepresented as to its 
true content and to the defrauding of the 
public thereby. 

6. eT 

[Policing Plan] 


After consideration of the problem, the 
Division decided to institute, for the benefit 
of the general public and the industry itself, 
whether of members of National or not, a 
so-called policing plan. * * * 
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The plan provided standards for labeling 
pillows, and, under it, there was put into 
effect a method for ascertaining and deter- 
mining whether the contents of pillows, 
offered for sale, were consonant with their 
labels. 


Generally, two pillows were secured from 
any lot to be tested. For instance, a depart- 
ment store was having a sale of pillows. 
Two of them would be secured, usually by 
purchase, by a member of the Association. 
However, pillows could be sent in for test 
by the retailer having them on sale, a com- 
petitor, or anyone interested. A committee 
of the Division, at least three, met at stated 
intervals. The members of the committee 
were representatives of the members of the 
Association, and were considered experts. 
The defendant, Roistacher, who had received 
some instruction in drawing samples, was 
always present. All identifications were re- 
moved from the pillows to be tested. They 
were assigned designating numbers known 
only to Roistacher. Fair samples of the 
contents were drawn, and put in envelopes. 
One envelope was forwarded to a chemical 
analyst, an expert on feathers and down, 
for chemical analysis in accordance with the 
Bedding Law and the Labor Regulations of 
the State of New York. * * * When the 
analyst had made his report, the twin sam- 
ple was opened by the committee. They 
examined it in the presence of each other, 
by sight, smell, feeling and other inspection, 
and with the application of their experience 
and judgment, gave their opinion as to the 
contents. When this had been done, the 
report of the chemical analyst was made 
known. Usually the two methods employed 
were in accord. If not, the committee by 
consensus, made its final determination, as 
to which should prevail in the particular 


instance, 
x * x 


[No Chance for Favoritism] 


In order that the manufacturer’s name 
should not be known, a code number, known 
only to Roistacher, was assigned to each 
manufacturer. Thus, the committee did not 
know whose pillow was being examined, but 
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only knew what the label stated the con- 
tents to be. 


The plaintiffs claim that collusion and 
favoritism invaded the committee, and that 
its determinations were biased and deliber- 
ately and knowingly unfair to plaintiff’s 
prejudice. These assertions find no support 
in the facts, or the method of the procedure 
employed, and are unfounded. 


* %* ¥* Even the most competent, hon- 


est, and well-intentioned manufacturers, un- 
intentionally or unknowingly, violate good 
or required standards. 


This has been recognized, for instance, by 
the Labor Department of the State of New 
York. A variance from standard, referred 
to as a tolerance, and usually 10 per cent., 
is therefore permitted. 


The committee itself had recognized the 
necessity of a tolerance, and, for its own 
purposes, had authorized a greater tolerance 
than 10 per cent, namely, one of 15 per cent. 


When the committee, by majority vote, 
had determined that a tolerance of more 
than 15 per cent existed and that mislabel- 
ing had occurred, a letter was sent to the 
retailer of the results of its findings. The 
manufacturer of the mislabeled pillow was 
sent a carbon copy of the letter. * * * 


[Violation] 


The plaintiffs appear to have been persist- 
tent violators of the 15 per cent tolerance, 


and of mislabeling. 
* * * 


There is nothing inherently bad in the polic- 
ing plan itself. It was conceived as a method 
of overcoming and preventing, abuses of mis- 
labeling in the feather and down industry. 
Such a purpose is good, is beneficial to the 
public, and fosters and encourages honest 
dealing. When the buying public is pro- 
tected by reliable labeling, it has faith and 
confidence in the merchandise bought. This 
simplifies ready purchase and promotes the 
salability of goods. It is in line with mod- 
ern and effective selling methods. 


[Association Activities Claimed To 
Violate Monopoly Law] 


It is argued that the above referred to plan 
and the acts and conduct of the defendants 
are in violation of section 340 of the General 
Business Law of this state. 

That section prohibits any agreement, ar- 
rangement or combination, with certain ex- 
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ceptions not applicable here, whereby “A 
monopoly in the manufacture, production, 
transportation, marketing, or sale in this 
State of any article or product or service 
used in the conduct of trade, commerce, 
or manufacture or of any article or commod- 
ity of common use is or may be created, 
established, or maintained, or whereby com- 
petition or the free exercise of any activity 
in this State in the manufacture, production, 
transportation, marketing or sale in this 
State or in the supply or price of any such 
article, product, commodity, service, trans- 
portation or trade practice is or may be re- 
strained or prevented, or whereby for the 
purpose of creating, establishing, maintain- 
ing a monopoly or unlawfully interfering 
with the free exercise of any activity within 
this State in the manufacture, production, 
transportation, marketing or sale of any 
such article, product, commodity or service, 
the free pursuit in this State of any lawful 
business, trade or occupation is or may be 
resiricted, or prevented= es? 


[No Restraints or Interference 
with Business| 


Now the plan here and its operation 
neither create nor tend to create a monopoly. 
Nor do they illegally restrain, prevent or 
tend to restrain or prevent competition or 
the free exercise of any activity in this state, 
or anywhere else, in the manufacture, pro- 
duction, &c., of pillows, feathers or down, 
or the supply or price thereof. Nor is the 
free pursuit in this state or elsewhere, of any 
lawful business or occupation of the plain- 
tiffs interfered with for monopolistic pur- 
poses or for unlawfully interfering with 
with plaintiffs’ business or occupation. 

The purpose of the section is to prevent 
restraint of trade and the creation of mon- 
opoly so as to protect the general public 
against enhanced prices of essential com- 
modities by suppression of competition 
(People, &c., v. Epstean, 102 Misc., 476; Mat- 
ter of Davies, 168 N. Y., 89; Nasman v. Bank 
Op IN DAS AOANE NE Se al Wey 


The plan and its execution by no fair in- 
tendment of purpose, or by its results, 
effects any such design. Separately or 
taken together they do not constitute a 
scheme or combination to prevent competi- 
tion or to control prices, or to fix prices. 

In no sense, do they restrain trade, rather 
they healthily promote it. 
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The plaintiffs urge that the plan, as formu- 
lated and operated, violates the Penal Law 
of the State of New York, section 580, 
thereof. 


This section, subdivision 6, makes it a 
misdemeanor for two or more persons: 
“6. To commit any act injurious * * * 

ade or Pas ES Fe 
to trade or commerce 5 


The section is framed with conspiracy 
in mind, 


If the defendants were guilty of a con- 
spicacy or of an illegal agreement to violate 
this section, there is no doubt that an in- 
junction would lie. But all the facts point 
to an opposite conclusion. 


[Illegal Element of Conspiracy Lacking] 


A conspiracy is a combination to do an illegal 
act by legal means, or any act by illegal means 
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(People, &c., v. Klaw, 55 Misc., 72; People, 
&c., v. Duke, 19 Misc., 292). And its test is 
the purpose of the combination. If the ob- 
ject and the means are legal there is no con- 
spiracy, even though a third party may be 
incidentally injured (National Fireproofing 
Co. v. Mason Builders Assn, 169 F., 259). 


Apart from the above laws, the general 
attitude of the courts in cases involving un- 
reasonable restraint of trade may be ascer- 
tained from litigation arising out of the 
Sherman Anti-Trust Act. A co-operative 
enterprise, free from other objection, but 
with no monopolistic menace, is not con- 
demned where it would be in mitigation of 
recognized evils and would foster fair com- 
petitive opportunities (Sugar Institute, Inc., 
vu. United States, 297 U. S. 553, 598). * * * 


[{] 62,822] Gaytime Frock Co. of Scranton et al. v. Federal Trade Commission. 


In the United States Court of Appeals for the Seventh Circuit. 


1951. 


No. 10237. April 9, 


Petition for Review of an Order of the Federal Trade Commission, 


Federal Trade Commission Act 


Petition for Review—Case Remanded to Commission—Order Dismissing Complaint.— 
At the request of the Federal Trade Commission, leave is granted to petitioner manu- 
facturers to withdraw their petition for review of an order prohibiting deceptive failure 
to reveal the rayon content of women’s garments. The case is remanded to the Commis- 
sion for the purpose of enabling the Commission to set aside its findings and conclusions 
and order to cease and desist, and to enter a further order dismissing the complaint issued 
by the Commission, covering the activities of the petitioners, with prejudice to the 
Commission. 


See the Federal Trade Commission Act annotations, Vol. 1, { 3004.60, 3005.25, and 
Vol. 2, { 6125.518, 6620.786. 


For the petitioners: Harold A. Fine, Chicago, III. 
For the respondent: James W. Cassedy, Washington, D. C. 


Petition for review withdrawn in FTC Dkt. 5350. 
Before Puirie J. FINNEGAN and WALTER C. Linpbcey, Circuit Judges. 


Order 


This cause coming on to be heard upon 
the stipulation presented to this Court by 
the parties hereto, leave is hereby granted 
to file said stipulation, and in accordance 
with the provisions thereof, and at the re- 
quest of the Federal Trade Commission, 
respondent, leave is granted to the petitioners 
to withdraw their petition for review and 
this case is remanded to the Federal Trade 


Commission for the purpose of enabling the 
Federal Trade Commission to set aside its 
findings and conclusions and order to cease 
and desist, dated June 22nd, 1950, and to 
enter a further order dismissing the com- 
plaint issued by the Federal Trade Commis- 
sion, covering the activities of the petitioners, 
Gaytime Frock Company of Scranton, Gay- 
time Frock Company, Leo Simon and 
Benjamin F. Rosner, with prejudice to the 
Federal Trade Commission. 


q 62,822 Copyright 1951, Commerce Clearing House, Inc, 


Number 217—67 
(2) 6-21-51 


Court Decisions 
Schwegmann Bros. v. Calvert Distillers Corp. 


64,421 


[] 62,823] Schwegmann Brothers, et al., v. Calvert Distillers Corporation. 
Schwegmann Brothers, et al., v. Seagram Distillers Corporation. 


In the Supreme Court of the United States. Nos. 442 and 443. October Term, 1950. 
May 21, 1951. 


On Writs of Certiorari to the United States Court of Appeals for the Fifth Circuit. 


Sherman Act, Miller-Tydings Amendment 

Fair Trade Acts—Imposition of Fixed Price on Non-Contracting Dealers Held Im- 
proper Extension of Miller-Tydings Act—Illegal Horizontal Price Fixing Resulting From 
Misinterpretation—Dealers who do not sign fair-trade contracts cannot be required to 
sell at the prices fixed in a fair-trade contract made between other persons, when the 
product which is sold touches interstate commerce. The Miller-Tydings Act, which 
amended the Sherman Act to provide that there should be nothing unlawful in contracts 
fixing minimum resale prices for sales made in states permitting such contracts, goes only 
so far as to exempt those contracts from illegality, and does not give its protection to the 
price fixing which results when non-contracting parties are also required to abide by 
those prices. Although state laws may contain provisions permitting the imposition of 
such prices On non-contracting parties by giving them notice that such a resale-price 
contract has been made, no reliance may be had on the state law as to non-contracting 
parties when the products they sell are in, or affect, interstate commerce. The Miller- 
Tydings amendment did not change the Sherman Act with respect to non-contracting 
dealers, and pricing activities which affect the non-contracting group of dealers are to be 
judged by the preexisting Sherman Act, without reference to the Miller-Tydings 
amendment. 

The maintenance of uniform prices for the resale of trade-marked products, which 
results from the power of a contracting producer and a contracting reseller to impose the 
price on non-contracting parties, is horizontal price fixing, which is expressly excluded 
from the protection of Miller-Tydings amendment. 

See the Sherman Act annotations, Vol. 1, § 1250.136; Resale Price Maintenance Com- 
mentary, Vol. 2, § 7058, 7091, 7132, 7180, 7312; State Laws annotations, Vol. 2, J 8324.20. 

Dissent—Meaning of “Contract”—Legalizing Effect of Miller-Tydings Amendment 
Argued Co-Extensive with Prohibitions of Sherman Act.—Three dissenting members of 
the Court take the view that in legalizing contracts for resale price maintenance, the 
Miller-Tydings amendment was using the word “contract” in the same sense that the 
Sherman Act itself used that and similar words in describing the devices declared unlawful 
when resulting in restraint of trade. It is argued that the Miller-Tydings amendment was 
therefore intended to give protection to fair-trade contracts in all aspects that would other- 
wise have been considered unlawful under the Sherman Act. 

For the petitioner: John Minor Wisdom, Saul Stone and Paul O, H. Pigman. Amicus 
curiae: Philip B. Perlman, Solicitor General. 

For the respondents: J. Blanc Monroe, Monte M. Lemann, Walter J. Suthon, Jr., 
Robert G. Polack (Samuel Rosenman, Godfrey Goldmark, Herman S. Waller, and Robert 
Lowenstein, of counsel). Amicus curiae: Herbert A. Bergson, for American Booksellers 
Ass’n, Inc., et al.; Samuel J. Rosenman, for National Association of Retail Druggists and 
Bureau of Education on Fair Trade, Inc. 

Reversing an opinion of the Court of Appeals for the Fifth Circuit, 184 Fed. (2d) 11, 
reported at {| 62,671. 


Mr. Justice Doucras delivered the opinion to sell at not less than the prices stated in 


of the Court. 

Respondents, Maryland and Delaware 
corporations, are distributors of gin and 
whiskey. They sell their products to whole- 
salers in Louisiana, who in turn sell to 
retailers. Respondents have a price-fixing 
scheme whereby they trv to maintain uni- 
form retail prices for their products. They 
endeavor to make retailers sign price-fixing 
contracts under which the buyers promise 
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respondents’ schedules. They have indeed 
succeeded in getting over one hundred 
Louisiana retailers to sign these agree- 
ments. Petitioner, a retailer in New Or- 
leans, refused to agree to the price-fixing 
scheme and sold respondents’ products at a 
cut-rate price. Respondents thereupon 
brought this suit in the District Court by 
reason of diversity of citizenship to enjoin 
petitioner from selling the products at less 
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than the minimum prices fixed by their 
schedules. 


[Price Fixing Generally Illegal] 


It is clear from our decisions under the 
Sherman Act (26 Stat. 209) that this inter- 
state marketing arrangement would be il- 
legal, that it would be enjoined, that it 
would draw civil and criminal penalties, and 
that no court would enforce it. Fixing 
minimum prices, like other types of price 
fixing, is illegal per se. United States v. 
Socony-Vacuum Oil Co., 310 U. S. 150; 
Kiefer-Stewart Co. v. Seagram & Sons, 340 
U. S. 211. Resale price maintenance was 
indeed struck down in Dr. Miles Medical 
Co. v. Park & Sons Co., 220 U. S. 373. The 
fact that a state authorizes the price fixing 
does not, of course, give immunity to the 
scheme, absent approval by Congress. 


[Language of Fair-Trade Amendment] 


Respondents, however, seek to find le- 
gality for this marketing arrangement in the 
Miller-Tydings Act enacted in 1937 as an 
amendment to §1 of the Sherman Act. 50 
Stat. 693, 15 U. S. C. §1. That amendment 
provides in material part that “nothing 
herein contained shall render illegal, con- 
tracts or agreements prescribing minimum 
prices for the resale” of specified commodi- 
ties when “contracts or agreements of that 
description are lawful as applied to intrastate 
transactions” under local law.’ (Italics 
added.) 


Louisiana has such a law. La. Gen. Stat. 
§§ 9809.1 et seg. It permits a “contract” for 
the sale or resale of a commodity to pro- 
vide that the buyer will not resell “except 
at the price stipulated by [the] vendor.” 
The Louisiana statute goes further. It not 
only allows a distributor and retailer to 
make a “contract” fixing the resale price; 
but once there is a price-fixing “contract,” 
known to a seller, with any retailer in the 
state, it also condemns as unfair competi- 
tion a sale at less than the price stipulated 
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even though the seller is not a party to the 
“contract.” ? In other words, the Louisiana 
statute enforces price fixing not only against 
parties to a “contract” but also against 
nonsigners. So far as Louisiana law 1s 
concerned, price fixing can be enforced 
against all retailers once any single retailer 
agrees with a distributor on the resale price. 
And the argument is that the Miller-Ty- 
dings Act permits the same range of price 
fixing. 
[Argument of Distillers] 

The argument is phrased as follows: the 
present action is outlawed by the Sherman 
Act—the Miller-Tydings Act apart—only 
if it is a contract, combination, or con- 
spiracy in restraint of trade. But if a con- 
tract or agreement is the vice, then by the 
terms of the Miller-Tydings Act that con- 
tract or agreement is immunized, provided 
it is immunized by state law. The same is 
true if the vice is a conspiracy, since a 
conspiracy presupposes an agreement. That 
was in essence the view of the Court of 
Appeals, which affirmed by a divided vote a 
judgment of a district court enjoining peti- 
tioner from price cutting. 184 F. 2d 11. 

The argument at first blush has appeal. 
But we think it offends the statutory scheme. 


[Limited Immunity Granted] 


We note to begin with that there are 
critical differences between Louisiana’s law 
and the Miller-Tydings Act. The latter ex- 
empts only “contracts or agreements pre- 
scribing minimum prices for the resale.” On 
the other hand, the Louisiana law sanctions 
the fixing of maximum as well as minimum 
prices, for it exempts any provision that 
the buyer will not resell “at the price stipu- 
lated by the vendor.” We start then with 
a federal act which does not, as respondents 
suggest, turn over to the states the handling 
of the whole problem of resale price main- 
tenance on this type of commodity. What 
is granted is a limited immunity—a limita- 
tion that is further emphasized by the 
inclusion in the state law and the exclusion 


1 Resale price maintenance is allowed only as 
respects commodities which bear, or the label 
or container of which bear, the trade mark, 
brand, or name of the producer or distributor 
and which are in free and open competition 
with commodities of the same general class 
produced or distributed by others. Excluded 
are agreements between manufacturers, be- 
tween producers, between wholesalers, between 
brokers, between factors, between retailers or 
between persons, firms or corporations in com- 
petition with each other. 
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? The nonsigner clause in the Louisiana Act 
reads as follows: ‘‘Wilfully and knowingly 
advertising, offering for sale or selling any 
commodity at less than the price stipulated in 
any contract entered into pursuant to the pro- 
vision of Section 1 of this Act, whether the 
person so advertising, offering for sale or selling 
is or is not a party to such contract, is unfair 
competition and is actionable at the suit of any 
person damaged thereby.’’ 
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trom the federal law of the nonsigner pro- 
vision. The omission of the nonsigner 
Provision from the federal law is fatal to 
respondents’ position unless we are to per- 
form a distinct legislative function by read- 
ing into the Act a provision that was 
meticulously omitted from it. 


A refusal to read the nonsigner provision 
into the Miller-Tydings Act makes sense if 
we are to take the words of the statute in 
their normal and customary meaning. The 
Act sanctions only “contracts or agree- 
ments.” If a distributor and one or more 
retailers want to agree, combine, or conspire 
to fix a minimum price, they can do so if 
state law permits. Their contract, com- 
bination, or conspiracy—hitherto illegal—is 
made lawful. They can fix minimum prices 
pursuant to their contract or agreement with 
impunity. When they seek, however, to 
impose price fixing on persons who have not 
contracted or agreed to the scheme, the 
situation is vastly different. That is not 
price fixing by contract or agreement; that 
is price fixing by compulsion. That is not 
following the path of consensual agreement; 
that is resort to coercion. 


Much argument is made to import into 
the contracts which respondents make with 
retailers a provision that the parties may 
force nonsigners into line. It is said that 
state law attaches that condition to every 
such contract and that therefore the Miller- 
Tydings Act exempts it from the Sherman 
Act. Such a condition, if implied, creates an 
agreement respecting not sales made under 
the contract but other sales. Yet all that 
are exempted by the Miller-Tydings Act are 
“contracts or agreements prescribing mini- 
mum prices for the resale” of the articles 
purchased, not “contracts or agreements” 
respecting the practices of noncontracting 
competitors of the contracting retailers. 


It should be noted in this connection that 
the Miller-Tydings Act expressly continues 
the prohibitions of the Sherman Act against 
“horizontal” price fixing by those in com- 
petition with each other at the same functional 
level.2 Therefore, when a state compels 
retailers to follow a parallel price policy, 
it demands private conduct which the Sher- 
man Act forbids. See Parker v. Brown, 


3 “Provided further, That the preceding pro- 
viso shall not make lawful any contract or agree- 
ment, providing for the establishment or main- 
tenance of minimum resale prices on any com- 
modity herein involved, between manufacturers, 
or between producers, or between wholesalers, 
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317 U. S. 341, 350. Elimination of price 
competition at the retail level may, of 
course, lawfully result if a distributor suc- 
cessfully negotiates individual “vertical” 
agreements with all his retailers. But when 
retailers are forced to abandon price com- 
petition, they are driven into a compact in 
violation of the spirit of the proviso which 
forbids “horizontal” price fixing. A real 
sanction can be given the prohibitions of 
the proviso only if the price maintenance 
power granted a distributor is limited to 
voluntary engagements. Otherwise, the ex- 
ception swallows the proviso and destroys 
its practical effectiveness. 

The contrary conclusion would have a 
vast and devastating effect on Sherman Act 
policies. If it were adopted, once a dis- 
tributor executed a contract with a single 
retailer setting the minimum resale price for 
a commodity in the state, all other retailers 
could be forced into line. Had Congress 
desired to eliminate the consensual element 
from the arrangement and to permit blanket- 
ing a state with resale price fixing if only 
one retailer wanted it, we feel that different 
measures would have been adopted—either 
a nonsigner provision would have been in- 
cluded or resale price fixing would have 
been authorized without more. Certainly 
the words used connote a voluntary scheme. 
Contracts or agreements convey the idea of 
a cooperative arrangement, not a program 
whereby recalcitrants are dragged in by the 
heels and compelled to submit to price fixing. 


[History of Act] 


The history of the Act supports this con- 
struction. The efforts to override the rule 
of Dr. Miles Medical Co. v. Park & Sons 
Co., supra, were long and persistent. Many 
bills had been introduced on this subject 
before Senator Tydings introduced his. 
Thus in 1929, in the Seventy-First Congress, 
the Capper-Kelly fair trade bill was offered.* 
It had no nonsigner provision. It merely 
permitted resale price maintenance as re- 
spects specified classes of commodities by 
declaring that no such “contract relating 
to the sale or resale” shall be unlawful. As 
stated in the House Report that bill merely 
legalized an agreement “that the vendee will 
not resell the commodity specified in the 


or between retailers, or between persons, 
firms, or corporations in competition with each 
ror’ Bley ojos hab 
aS 2407 1st-Cong,., Istasessiish.. Rol, evist 
Cong., 1st Sess. See H. R. Rep. No. 536, 71st 
Cong., 2d Sess. 
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contract except at a stipulated price.’”® That 
bill became the model for the California act 
passed in 1931—the first state act permitting 
resale price maintenance.® The California 
act contained no nonsigner clause. Neither 
did the Capper-Kelly bill that was intro- 
duced in the Seventy-Second Congress.’ So 
far as material here it was identical with 
its predecessor. 


The Capper-Kelly bill did not pass. And 
by the time the next bill was introduced— 
three years later—the California act had 
been changed by the addition of the non- 
signer provision.» That was in 1933. Yet 
when in 1936 Senator Tydings introduced 
his first bill in the Seventy-Fourth Con- 
gress ° he followed substantially the Capper- 
Kelly bills and wrote no nonsigner provision 
into it. His bill merely legalized “contracts 
or agreements prescribing minimum prices 
or other conditions for the resale” of a com- 
modity. By this date several additional 
states had resale price maintenance laws 
with nonsigner provisions.” Even though 
the state laws were the models for the fed- 
eral bills, the nonsigner provision was never 
added. That was true of the bill introduced 
in the Seventy-Fifth Congress as well as the 
subsequent one. They all followed in this 
respect the pattern of the Capper-Kelly bill 
as it appeared before the first nonsigner pro- 
vision was written into state law. The ‘“‘con- 
tract” concept utilized by Capper-Kelly 
before there was a nonsigner provision in 
state law was thus continued even after the 
nonsigner provision appeared. The infer- 
ence, therefore, is strong that there was con- 
tinuity between the first Tydings bill and 
the preceding Capper-Kelly bills. The Tyd- 
ings bills built on the same foundation; they 
were no more concerned with nonsigner pro- 
visions than were their predecessors. In 
view of this history we can only conclude 
that if the draftsman intended that the non- 
signing retailer was to be coerced, it was 
strange indeed that he omitted the one clear 


5H. R. Rep. No. 536, 7ist Cong., 2d Sess., p. 2. 

®Cal. Stat. 1931, c. 278. The California Act 
was sometimes known as ‘“‘the Junior Capper- 
Kelly.’’ See Grether, Price Control Under Fair 
Trade Legislation (1939) p. 54. 

USH 9, 72d Cones, 1steSess.-e El. Reels 72d 
Cong., 1st Sess. 

® Cal. Stat. 1933, c. 260: The California law 
is now found in Business & Professions Code, 
Pt. 2, c. 3, § 16904. 

°S. 3822, 74th Cong., 2d Sess., 80th Cong., 
Rec. 1007. 
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provision that would have accomplished that 
result. 


[Congressional Reports and Debates] 


An argument is made from the reports and 
debates to the effect that ‘contracts or agree- 
ments” nevertheless includes the nonsigner 
provisions of state law. The Senate Report 
on the first Tydings bill, after stating that 
the California law authorized a distributor 
“to make a contract that the purchaser will 
not resell” except at the stipulated price, said 
that the proposed federal law “does no more 
than to remove Federal obstacles to the en- 
forcement of contracts which the States 
themselves have declared lawful.” The 
Senate Report on the second Tydings bill, 
which was introduced in the Seventy-fifth 
Congress, did little more than reprint the 
earlier report.” The House Report, heavily 
relied on here, gave a more extended 
analysis.* 


The House Report referred to the state 
fair trade acts as authorizing the mainte- 
nance of resale prices by contract and as pro- 
viding that “third persons with notice are 
bound by the terms of such a contract re- 
gardless of whether they are parties to it’; 
and the Report also stated that the ob- 
jective of the Act was to permit the public 
policy of the states having such acts to op- 
erate with respect to interstate contracts for 
the sale of goods. This Report is the 
strongest statement for respondents’ posi- 
tion which is found in the legislative history. 
The bill which that Report endorsed, how- 
ever, did not pass. The bill which became 
the law was attached by the Senate Com- 
mittee on the District of Columbia as a rider 
to the District of Columbia revenue bill. In 
that form it was debated and passed. 

It is true that the House Report quoted 
above”® was referred to when the Senate 
amendment to the revenue measure was be- 
fore the House. And one Congressman 
in the debate said that the nonsigner pro- 
vision of state laws was validated by the 
federal law. 


See Ill. Laws 1935, p. 1436; Iowa Laws 
1935, c. 106; Md. Laws 1935, c. 212, §2; N. J. 
Laws 1935, c. 58, §2; N. Y. Laws 1935, c. 976, 
§ 2; Ore. Laws 1935, c. 295, §2; Pa. Laws 1935, 
No. 115, § 2; Wash. Laws 1935, c. 177, § 4; Wis. 
Laws 1935, c. 52. ‘ 

1S. Rep. No. 2053, 74th Cong., 2d Sess. 2. 

12S. Rep. No. 257, 75th Cong., 1st Sess. 

18H. R. Rep. No. 382, 75th Cong., 1st Sess. 

IOT aS pees 

15 Td. 

6 See, €. g., the statement of Rep. Dirksen, a 
House conferee in 81 Cong. Rec. 8138. 
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But we do not take these remarks at face 
value, In the first place, the House Report, 
while referring to the nonsigner. provision 
when describing a typical state Fair Trade 
act, is so drafted that the voluntary contract 
is the core of the argument for the bill. 
Hence, the General Statement in the Report 
States that the sole objective of the Act was 
“to permit the public policy of States having 
‘fair trade acts’ to operate with respect to 
interstate contracts for resale of goods”; and 
the fair-trade acts are referred to as legal- 
izing “the maintenance, by contract, of resale 
prices of branded or trade-marked goods.” ” 
{Italics added.] 


In the second place, the remarks relied 
on were not only about a bill on which no 
vote was taken; they were about a bill which 
sanctioned “contracts or agreements” pre- 
scribing not only “minimum prices” but 
“other conditions” as well. The words “oth- 
er conditions” were dropped from the amend- 
ment that was made to the revenue bill. 
Why they were deleted does not ap- 
pear. It is said that they have no rele- 
vance to the present problem, since we are 
dealing here with “minimum prices” not with 
“other conditions.” But that answer does 
not quite hold. The question is the amount 
of state law embraced in the words “con- 
tracts or agreements.” It might well be 
argued that one of the “conditions” attach- 
ing to a contract fixing a minimum price 
would be the liability of a nonsigner. We 
do no more than stir the doubt, for the doubt 
alone is enough to make us skeptical of the 
full implications of the old report as applied 
to a new and different bill. 


We look for more definite clues; and we 
find the following statement made on the 
floor by Senator Tydings: “What does the 
amendment do? It permits a man who manu- 
factures an article to state the minimum re- 
sale price of the article in a contract with 
the man who buys it for ultimate resale to 
the public. . . .”*% Not once did Senator 
Tydings refer to the nonsigner provisions 
of state law. Not once did he suggest that 
the amendment would affect anyone but the 
retailer who signs the contract. We search 
the words of the sponsors for a clear indica- 
tion that coercive as well as voluntary schemes 
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or arrangements are permissible. We find 
none.” What we do find is the expression 
of fear in the minority report of the Senate 
Committee that the nonsignor provisions of 
the state laws would be made effective if 
the law passed.” These fears were presented 
in the Senate debate by Senator King in op- 
position to the amendment.” But the Senate 
Report emphasizes the “permissive” nature 
of the state laws,” not once pointing to their 
coercive features. 


The fears and doubts of the opposition 
are no authoritative guide to the construc- 
tion of legislation. It is the sponsors that 
we look to when the meaning of the statu- 
tory words is in doubt. And when we read 
what the sponsors wrote and said about the 
amendment we cannot find that the distribu- 
tors were to have the right to use not only 
a contract to fix retail prices but a club as 
well. The words they used—“contracts or 
agreements’—suggest just the contrary. 


[Noncontractors Governed by Pre- 
existng Law] 

It should be remembered that it was the 
state laws that the federal law was designed 
to accommodate. Federal regulation was to 
give way to state regulation. When state 
regulation provided for resale price mainte- 
nance by both those who contracted and 
those who did not, and the federal regula- 
tion was relaxed only as respects ‘“‘contracts 
or agreements,” the inference is strong that 
Congress left the noncontracting group to 
be governed by preexisting law. In other 
words, since Congress was writing a law to 
meet the specifications of state law, it would 
seem that if the nonsigner provision as well 
as the “contract” provision of state law were 
to be written into federal law, the pattern of 
the legislation would have been different. 


We could conclude that Congress carved 
out the vast exception from the Sherman 
Act now claimed only if we were willing to 
assume that it took a devious route and yet 
failed to make its purpose plain. 

Reversed. 


[Concurring] 


Mr. Justice Jackson, whom Mr. JUSTICE 
MINTON joins, concurring. 


17H. R. Rep. No. 382, supra, note 13. 

18 81 Cong. Rec. 7495. 

12H. R. Rep. No. 1413, 75th Cong., 1st Sess. 
10 (the Conference Report of the House) merely 
stated: ‘‘This amendment provides for an 
amendment to the antitrust laws under which 
contracts and agreements stipulating minimum 
resale prices of certain commodities, and which 
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are similar to contracts and agreements which 
are lawful as applied to intrastate commerce, 
are not to be regarded as being illegal under 
the antitrust laws.”’ 

2S. Rep. No. 879, 75th Cong., 1st Sess. 

2181 Cong. Rec. 7491. And see S. Rep. No. 879, 
Part 2, 75th Cong., 1st Sess. 

2S. Rep. No. 879, supra, note 20, p. 6. 
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I agree with the Court’s judgment and 
with its opinion insofar as it rests upon the 
language of the Miller-Tydings Act. But it 
does not appear that there is either neces- 
sity or propriety in going back of it into 
legislative history. 


[Denies Need of Historical Study] 


Resort to legislative history is only justi- 
fied where the face of the Act is inescapably 
ambiguous, and then IJ think we should not 
go beyond Committee reports, which pre- 
sumably are well considered and carefully 
prepared. I cannot deny that I have some- 
times offended against that rule. But to 
select casual statements from floor debates, 
not always distinguished for candor or ac- 
curacy, as a basis for making up our minds 
what law Congress intended to enact is to 
substitute ourselves for the Congress in one 
of its important functions. The Rules of 
the House and Senate, with the sanction of 
the Constitution, require three readings of 
an Act in each House before final enact- 
ment, That is intended, I take it, to make 
sure that each House knows what it is 
passing and passes what it wants, and that 
what is enacted was formally reduced to 
writing. It is the business of Congress to sum 
up its own debates in its legislation. Moreover, 
it is only the words of the bill that have presi- 
dential approval, where that approval is 
given. It is not to be supposed that in 
signing a bill the President endorses the 
whole Congressional Record. For us to 
undertake to reconstruct an enactment from 
legislative history is merely to involve the 
Court in political controversies which are 
quite proper in the enactment of a bill but 
should have no place in its interpretation. 


Moreover, there are practical reasons why 
we should accept whenever possible the 
meaning which an enactment reveals on its 
face. Laws are intended for all of our 
people to live by; and the people go to law 
offices to learn what their rights under 
those laws are. Here is a controversy 
which affects every little merchant in many 
States. Aside from a few offices in the 
larger cities, the materials of legislative 
history are not available to the lawyer who 
can afford neither the cost of acquisition, 
the cost of housing, or the cost of repeat- 
edly examining the whole congressional 
history. Moreover, if he could, he would 
not know any way of anticipating what 
would impress enough members of the 
Court to be controlling. To accept legis- 
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lative debates to modify statutory provi- 
sions is to make the law inaccessible to a 
large part of the country. 

By and large, I think our function was 
well stated by Mr. Justice Holmes: “We 
do not inquire what the legislator meant; 
we ask only what the statute means.” 
Holmes, Collected Legal Papers, 207. See 
also Soon Hing v. Crowley, 113 U. S. 703, 
710-711. And I can think of no better 
example of legislative history that is unedi- 
fying and unilluminating than that of the 
Act before us. 

[ Dissenting ] 


Mr. Justice FRANKFURTER, whom MR. 
JusTicE Brack and MR. JUsTICE BURTON join,. 
dissenting. 

In 1890, Congress passed the Sherman 
Law, which declared illegal “[e]very con- 
tract, combination in the form of trust or 
otherwise, or conspiracy, in restraint of trade 
or commerce among the several States, or 
with foreign nations.” Act of July 2, 1890, 
$1, 26;;Stat;- 209) 15,5 SaCy S$ leagein 19375 
Congress passed the Miller-Tydings Amend- 
ment. This excepted from the Shermam 
Law “contracts or agreements” prescribing 
minimum prices for the resale of trade- 
marked commodities where such contracts: 
or agreements were valid under State stat- 
ute or policy. Act of Aug. 17, 1937, Title 
Ville sSOnStath.673" 693.40) SaaS eC Sale 
It would appear that insofar as the Sherman 
Law made maintenance of minimum resale 
prices illegal, the Miller-Tydings Amend- 
ment made it legal to the extent that State 
law legalized it. “Contracts or agreements” 
immunized by the Miller-Tydings Amend- 
ment surely cannot have a narrower scope 
than “contract, combination . .. or con- 
spiracy” in the Sherman Law. The Miller- 
Tydings Amendment is an amendment to. 
§1 of the Sherman Law. The category of 
contract cannot be given different content 
in the very same section of the same act,. 
and every combination or conspiracy im- 
plies an agreement. 

The setting of the Miller-Tydings Amend- 
ment and its legislative history remove any 
lingering doubts. The depression following 
1929 gave impetus to the movement for 
legislation which would allow the fixing of 
minimum resale prices. In 1931, California. 
passed a statute allowing a manufacturer 
to establish resale prices binding only upon re- 
tailers who voluntarily entered into a con- 
tract with him. This proved completely 
ineffective, and in 1933 California amended 
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her statute to provide that such a contract 
established a minimum price binding upon 
any person who had notice of the contract. 
Grether, “Experience in California with 
Fair Trade Legislation Restricting Price 
Cutting,” 24 Calif. L. Rev. 640, 644 (1936). 
This amendment was the so-called ‘“non- 
signer’ clause which, in effect, allowed a 
manufacturer or wholesaler to fix a mini- 
mum resale price for his product. Every 
“fair trade” law thereafter passed by any 
State contained this “non-signer” clause. 
By the close of 1936, 14 States had passed 
such laws. In 1937, 28 more States passed 
them. Today, 45 out of 48 States have 
“fair trade’ laws. See F. T. C., Report on 
Resale Price Maintenance (Dec. 15, 1945), 
XeXeVeL 

A substantial obstacle remained in the 
path of the “fair trade’? movement. In 1911, 
we had decided Dr. Miles Medical Co. v. 
Park & Sons Co., 220 U. S. 373. There, in 
a suit brought against a “non-signer,’ we 
held that an agreement to maintain resale 
prices was a “contract ... in restraint of 
trade” which was contrary to the Sherman 
Law. To remove this block, the Miller-Tyd- 
ings Amendment was enacted. It is said, 
however, that thereby Congress meant only 
to remove the bar of the Sherman Law from 
agreements between the manufacturer and 
retailer, that Congress did not mean to 
make valid the “non-signer” clause which 
formed an integral part of each of the 42 
State statutes in effect when the Amend- 
ment was passed. 


The Miller-Tydings Amendment was 
passed as a rider to a Revenue Bill for the 


1 The Senate Report on the District of Colum- 


bia Revenue Bill, S. Rep. No. 879, 75th Cong., 
1st Sess., quoted S. Rep. No. 2053, 74th Cong., 
2d Sess. See S. Rep. No. 257, 75th Cong., 1st 
Sess., which also quotes the text of the earlier 
report. 

2 The intricate verbal arguments used to sup- 
port the Court’s decision do not affect the 
clarity of the statute and its legislative history. 
(1) It is said that the proviso to the Miller- 
Tydings Amendment makes it inapplicable to 
“non-signer’’ clauses in State acts. But the 
proviso only made explicit that the Amendment 
applied only to vertical agreements and did not 
make legal horizontal agreements, for example, 
those between retailers or between manufac- 
turers. See statements of Senator Tydings, 81 
Cong. Rec. 7487, 7496. The wording of the pro- 
viso, in fact, follows closely a statement of what 
the Senate Committee thought was implicit in 
the State acts. See S. Rep. No. 2053, 74th 
Cong., 2d Sess. 2. (2) The fact that the 1931 
California statute used wording similar to the 
Miller-Tydings Amendment and was later 
amended to refer to nonsigners is beside the 
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District of Columbia. The Senate Com- 
mittee which attached the rider referred the 
Senate to S. Rep. No. 2053, 74th Cong., 
2d Sess.1. The House Conference Report 
(EER RepmeNown 1413 75the Conesamlst 
Sess.), contains only five lines concerning 
the rider. But the rider was not a new 
measure. It came as no surprise to the 
House, which already had before it prac- 
tically the same language in the Miller Bill, 
reported favorably by the Committee on 
the Judiciary. H. R. Rep. No. 382, 75th 
Cong., Ist Sess. Both the House and 
Senate, therefore, had before them reports 
dealing with the substance of the Miller- 
Tydings Amendment. These reports speak 
for themselves, and I attach them as ap- 
pendices to this opinion. Every State act 
referred to in these reports contained a 
“non-signer” provision. I cannot see how, 
in view of these reports, we can conclude 
that Congress meant the “non-signer” pro- 
visions to be invalid under the Sherman 
Law—unless, that is, we are to depart from 
the respect we have accorded authoritative 
legislative history in scores of cases during 
the last decade. See cases collected in 
Commissioner v. Estate of Church, 335 U. S. 
632, 687, Appendix A. In many of these cases 
the purpose of Congress was far less clearly 
revealed than here.” It has never been 
questioned in this Court that committee re- 
ports, as well as statements by those in 
charge of a bill or of a report, are authori- 
tative elucidations of the scope of a measure. 

It is suggested that we go to the words 


of the sponsors of the Miller-Tydings 
Amendment. We have done so. Their 
mark. The words of the 1933 amendment to 


the California statute make clear that it was 
not, like the Miller-Tydings Amendment, de 
Signed to remove the bar of an antitrust act. 
It was enacted to give an affirmative right to 
recover from nonsigners, something the Miller- 
Tydings Amendment does not purport to do. 
In such a Statute specific language referring to 
nonsigners would of course have to be used. 
(3) It is said that H. R. Rep. No. 382, 75th 
Cong., 1st Sess., refers to a bill containing the 
phrase ‘‘other conditions.’’ The words ‘‘other 
conditions’’ when used in conjunction with a 
phrase referring to minimum prices could 
scarcely mean anything except ‘‘conditions 
other than minimum prices.’’ We are here 
concerned with minimum prices. (4) ‘‘Permis- 
sive’’ was used in the Senate Report not to 
refer to retailers but to manufacturers. ‘‘[The 
State acts] merely authorize a manufacturer or 
producer to enter into contracts for the main- 
tenance of nis price, but they do not compel 
him to do so. In other words, they are merely 
permissive.’’ S. Rep. No. 2053, 74th Cong., 


2d Sess. 2. 
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words confirm the plain meaning of the 
words of the statute and of the congres- 
sional reports. Senator Tydings made the 
following statement: ‘‘What we have at- 
tempted to do is what 42 States have already 
written on their statute books. It is simply 
to back up those acts, that is all; to have 
a code of fair trade practices written not 
by a national board such as the N. R. A. 
but by each State, so that the people may 
go to the State legislature and correct im- 
mediately any abuses that may develop.” 
81 Cong. Rec. 7496. 


Representative Dirksen made a statement 
to the House as a member of its Conference 
Committee. He referred to the case of Old 
Dearborn Co. v. Seagram Corp., 299 U. S. 183, 
in which this Court had held that the “non- 
signer” provision of the Illinois “fair trade” 
statute did not violate the Due Process 
Clause. Mr. Dirksen continued: “A ques- 
tion then arose as to whether or not the 
maintenance of such resale prices under a 
State fair trade act might not be in viola- 
tion of the Sherman Anti-Trust Act of 1890 
insofar as these transactions sprang from a 
contract in interstate commerce. This ques- 
tion was presented to the House Judiciary 
Committee and there determined by the 
reporting of the Miller bill. It was essen- 
tially nothing more than an enabling act 
which placed the stamp of approval upon 
price maintenance transactions under State 
acts, notwithstanding the Sherman Act of 
1890.” °81 Cong. Rec. 8138. 


Every one of the 42 State acts which the 
Miller-Tydings Amendment was to “back 
up’—the acts on which the Miller-Tydings 
Amendment was to place a “stamp of ap- 
proval”—contained a “non-signer’ provi- 
sion. As demonstrated by experience in 
California, the State acts would have been 
futile without the “non-signer” clause. The 
Court now holds that the Miller-Tydings 
Amendment does not cover these “non- 
signer” provisions. Not only is the view 
of the Court contrary to the words of the 
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statute and to the legislative history. It is 
also in conflict with the interpretation given 
the Miller-Tydings Amendment by the Federal 
Trade Commission,? by the Department of 
Justice,* and by practically all persons ad- 
versely affected by the “fair trade” laws.’ 
The “fair trade” laws may well be unsound 
as a matter of economics. Perhaps Con- 
gress should not pass an important measure 
dealing with an extraneous subject as a 
rider to a revenue bill, with the coercive 
influence it exerts in avoiding a veto; per- 
haps it should restrict legislation to a single 
relevant subject, as required by the consti- 
tutions of three-fourths of the States. 
These are matters beyond the Court’s con- 
cern. Where both the words of a statute 
and its legislative history clearly indicate 
the purpose of Congress, it should be re- 
spected. We should not substitute our own 
notion of what Congress should have done. 


APPENDIX 


House Report No. 382, 75tH Conc., Ist SEss. 


The Committee on the Judiciary, to whom 
was referred the bill (H. R. 1611) to amend 
the act entitled “An act to protect trade and 
commerce against unlawful restraints and 
monopolies”, approved July 2, 1890, after 
consideration, report the same favorably to 
the House with an amendment with the 
recommendation that as amended the bill 
do pass. 


The committee amendment is as follows: 
Strike out all after the enacting clause and 
insert in lieu thereof the following: 


That section 1 of the Act entitled “An 
Act to protect trade and commerce against 
unlawful restraints and monopolies”, ap- 
proved July 2, 1890 (U. S. Code, title 15, 
sec. 1), be amended to read as follows: 


“Section 1. Every contract, combination 
in the form of trust or otherwise, or con- 
spiracy in restraint of trade or commerce 
among the several States, or with foreign 
nations, is hereby declared to be illegal. 


3 See letter addressed to the President by the 
Chairman of the Federal Trade Commission, 
S Doce. No. 58, 75th Cong., 1st Sess., pp. 2-3. 
See also F. T. C., Report on Resale Price 
Maintenance (Dec. 13, 1945) LXTII. 

4 The Department of Justice appears to have 
instituted no prosecutions because of enforce- 
ment of ‘‘fair trade’’ acts against nonsigners. 
The Assistant Attorney General who played an 
important part in enforcement of the antitrust 
laws called for repeal of the Miller-Tydings 
Amendment because it made legal the nonsigner 
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Every person who shall make any such 


provisions of the State ‘‘fair trade’ acts. State 
ment of Mr. Thurman Arnold, T. N. E. C. 
Hearings, pp. 18162-18165. 

5 The contention that the ‘‘non-signer’’ provi- 
sions are not within the Miller-Tydings Amend- 
ment appears to have been made in only two 
reported cases since the Amendment was passed 
in 1937. Calamia v. Goldsmith Bros., Inc., 299 
N. Y. 636, 795; Pepsodent Co. v. Krauss Co., 
56 F. Supp. 922. In both, the argument was 
rejected. 
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contract or engage in any such combina- 
tion or conspiracy, shall be deemed guilty 
of a misdemeanor, and, on conviction thereof, 
shall be punished by fine not exceeding 
$5,000, or by imprisonment not exceeding 
one year, or by both said punishments, in 
the discretion of the court. Nothing herein 
contained shall render illegal contracts or 
agreements prescribing minimum prices 
or other conditions for the resale of a 
commodity which bears, or the label or 
container of which bears, the trade mark, 
brand, or name of the producer or dis- 
tributor of such commodity and which is 
in free and open competition with com- 
modities of the same general class pro- 
duced or distributed by others, when such 
contracts or agreements are lawful as ap- 
plied to intrastate transactions, under any 
statute, law, or public policy now or here- 
after in effect in any State, Territory, or 
the District of Columbia in which such 
resale is made, or to which the commodity 
is to be transported for such resale, and the 
making of such contracts or agreements shall 
not be an unfair method of competition 
under section 5, as amended and supple- 
mented, of the Act entitled ‘An Act to 
create a Federal Trade Commission, to 
define its powers and duties, and for other 
purposes’, approved September 26, 1914 
(U. S. Code, title 15, sec. 45).” 


GENERAL STATEMENT 


The sole objective of this proposed legisla- 
tion is to permit the public policy of States 
having “fair trade acts” to operate with 
respect to interstate contracts for the resale 
of goods within those States. The fair-trade 
acts referred to legalize the maintenance, 
by contract, of resale prices of branded or 
trade-marked goods which are in free com- 
petition with other goods of the same gen- 
eral class. 

To accomplish this end, the reported bill 
amends section 1 of the Sherman Antitrust 
Act which declares every contract in re- 
straint of trade illegal. The amendment 
adds a sentence to the section, in the nature 
of a limitation, to the effect, in substance, 
that nothing therein contained shall render 
illegal contracts prescribing minimum prices 
or other conditions for resale of branded 
or trade-marked goods when such contracts 
are lawful as to intrastate transactions un- 
der the State law of the State in which the 
resale is to be made; and that the making 
of such contracts shall not be an unfair 
method of competition under section 5 of 
the Federal Trade Commission Act. 


Trade Regulation Reports 


Court Decisions 
Schwegmann Bros. v. Calvert Distillers Corp. 


64,429 


In view of the decision of the Supreme 
Court in Dr. Miles Medical Co. v. Park & 
Sons Co. (220 U. S. 373), and other cases, 
it is doubtful, at least, that such contracts 
are now valid in interstate commerce. 


STATE FAIR TRADE ACTS 


State fair trade acts typically provide, first, 
that contracts may lawfully be made which 
provide for maintenance by contract of re- 
sale prices of branded or trade-marked com- 
petitive goods. Second, that third parties 
with notice are bound by the terms of such 
a contract regardless of whether they are 
parties to it. 


The pertinent provisions of the Illinois 
act, recently held constitutional by the Su- 
preme Court in the case of Old Dearborn 
Distributing Co. v. Seagram-Distillers Corpo- 
ration (decided Dec. 7, 1936) read as follows: 


Section 1. No contract relating to the 
sale or resale of a commodity which bears, 
or the label or content of which bears, 
the trade mark, brand, or name of the 
producer or owner of such commodity 
and which is in fair and open competition 
with commodities of the same general 
class produced by others shall be deemed 
in violation of any law of the State of 
Illinois by reason of any of the following 
provisions which may be contained in 
such contract: 


(1) That the buyer will not resell such 
commodity except at the price stipulated 
by the vendor. 


(2) That the producer or vendee of a 
commodity require upon the sale of such 
commodity to another that such purchaser 
agree that he will not, in turn, resell ex- 
cept at the price stipulated by such pro- 
ducer or vendee. 


Such provisions in any contract shall 
be deemed to contain or imply conditions 
that such commodity may be resold with- 
out reference to such agreement in the 
following cases: 


(1) In closing out the owner’s stock for 
the purpose of discontinuing delivery of 
any such commodity: Provided, however, 
That such stock is first offered to the 
manufacturer of such stock at the original 
invoice price, at least ten (10) days before 
such stock shall be offered for sale to the 
public. 

(2) When the goods are damaged or 


deteriorated in quality, and notice is given 
to the public thereof. 
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(3) By any officer acting under the 
orders of any court. 


Sec. 2. Willfully and knowingly adver- 
tising, offering for sale, or selling any 
commodity at less than the price stipu- 
lated in any contract entered into pursu- 
ant to the provisions of section 1 of this 
Act, whether the person so advertising, 
offering for sale, or selling is or is not a 
party to such contract, is unfair competi- 
tion and is actionable at the suit of any 
person damaged thereby. 


The following States, the committee is 
advised, have adopted fair trade acts: Califor- 
nia, Washington, Oregon, Montana, Wyoming, 
Arizona, New Mexico, Utah, North Dakota, 
South Dakota, Kansas, Louisiana, Arkansas, 
Iowa, Wisconsin, Illinois, Kentucky, Ten- 
nessee, Indiana, Ohio, Georgia, Virginia, 
West Virginia, Pennsylvania, Maryland, 
New York, New Jersey, and Rhode Island. 


The committee is advised that in addition 
one house of each of the following States 
have passed a fair trade bill: South Caro- 
lina, North Carolina, Idaho, Colorado, and 
Oklahoma. 


The committee is further advised that 
bills are pending in the Legislatures of 
Nevada, Michigan, Minnesota, Texas, Mis- 
sissippi, Delaware, Missouri, Connecticut, 
Massachusetts, New Hampshire, and Maine; 
and that only one State, Vermont, has 
definitely rejected legislation of this character. 


ECONOMIC ASPECTS 


The anticipated economic effects of the 
legislation here proposed were presented 
both by proponents and opponents of the 
bill in the hearings held by the subcom- 
mittee of the Committee on the Judiciary in 
charge of the bill. On the one hand it is 
urged that predatory price cutting is a 
weapon of monopolistic large distributors 
to crush small businessmen. On the other 
hand, it is contended that price-maintenance 
legislation tends unduly to enhance the price 
of goods to the consumer. To this argu- 
ment it is answered that the free play of 
competition between products of different 
manufacturers of the same general class 
will prevent such a result. 


However, in the opinion of the committee, 
those arguments are more properly addressed 
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to the State legislatures considering the 
enactment of fair trade acts. It is the legis- 
lature’s responsibility to fix the public policy 
of the State. This legislation merely seeks 
to help effectuate a public policy so fixed 
in a State. It has no application to any 
State which does not see fit to enact a fair 
trade act. 


In this connection the committee invites 
attention to the following paragraph of the 
opinion of the Supreme Court, heretofore 
referred to, upholding the constitutionality 
of the Illinois act, the Court speaking through 
Mr. Justice Sutherland: 


There is a great body of fact and opin- 
ion tending to show that price cutting by 
retail dealers is not only injurious to the 
goodwill and business of the producer and 
distributor of identified goods, but injuri- 
ous to the general public as well. The 
evidence to that effect is voluminous; but 
it would serve no useful purpose to review 
the evidence or to enlarge further upon 
the subject. True, there is evidence, 
Opinion, and argument to the contrary; 
but it does not concern us to determine 
where the weight lies. We need say no 
more than that the question may be re- 
garded as fairly open to differences of 
opinion. The legislation here in question 
proceeds upon the former and not the 
latter view; and the legislative determina- 
tion in that respect, in the circumstances 
here disclosed, is conclusive so far as this 
court is concerned. Where the question 
of what the facts establish is a fairly 
debatable one we accept and carry into 
effect the opinion of the legislature. Radice 
v. New York (264 U. S. 292, 294); Zahn v. 
Board of Public Works (274 U. S. 325, 328, 


and cases cited). 


EFFECTUATION OF STATE PUBLIC POLICY 


Your committee respectfully submit that 
sound public policy on the part of the Fed- 
eral Government lies in the direction of 
lending assistance to the States to effectuate 
their own public policy with regard to their 
internal affairs. It is submitted that this is 
especially true where such assistance, as in 
this instance, consists of removing a handi- 
cap resulting from the surrender of the 
power over interstate commerce by the 
States to the Federal Government. 

* * * * * * 
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SENATE REPORT NO. 2053, 74TH CONG., 
2p SESS. 


The Committee on the Judiciary, having 
had under consideration the bill (S. 3822) 
to amend the act entitled “An act to protect 
trade and commerce against unlawful re- 
straints and monopolies,” approved July 2, 
1890, report the same back with the recom- 
mendation that the bill do pass. 


In 1933 a law was enacted by the State 
of California authorizing a manufacturer 
or producer of a commodity which bears 
his trade mark, brand, or name, and which 
is sold in free and open competition with 
commodities of the same general class 
produced by others, to make a contract that 
the purchaser will not resell such commod- 
ity except at the price stipulated by the 
manufacturer or producer. 


The purpose of the California act, as 
expressed in its title, was to protect trade- 
mark owners, distributors, and the general 
public against injurious and uneconomic 
practices in the distribution of articles of 
standard quality under a trade mark, brand, 
or name, and the particular practice against 
which it was directed was the so-called 
“Toss-leader selling.” 


Since the passage of the California act 
similar legislation has been enacted in 12 
other States, namely, New York, Illinois, 
Pennsylvania, New Jersey, Oregon, Wash- 
ington, Wisconsin, Iowa, Maryland, Ohio, 
Virginia, and Rhode Island (the last three 
since the introduction of the proposed bill). 


In still other States contracts stipulating 
minimum resale prices are valid at common 
law. 


In the States where such contracts are 
lawful it has been found that loss-leader 
selling of identified merchandise sold under 
competitive conditions operates as a fraud 
on the consumer destroys the producer’s 
goodwill in his trade mark, and is used by 
the large merchant to eliminate his small 
independent competitor. 


In recommending the passage of S. 3822 
the committee, while fully recognizing the 
evils of loss-leader selling, is not required 
to determine the effectiveness of the device 
adopted by the States to eliminate the same. 


It is sufficient that this type of selling 
unquestionably has had a disastrous effect 
upon the small independent retailer, thereby 
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tending to create monopoly, and that a 
large number of States have found that its 
evil effects can be mitigated, if not elimi- 
nated, by legalizing contracts stipulating 
minimum resale prices. 


The Congress is not called upon to pass 
upon the effectiveness of the remedy, but 
it should not put obstacles in the way of 
efforts of the individual States to make the 
remedy effective. 


Though there is no specific adjudication 
on the subject, it is believed that contracts 
stipulating minimum resale prices, even 
when they are made or are to be performed 
in a State where such contracts are lawful, 
may violate the Sherman Act whenever the 
goods sold under the contract move in in- 
terstate commerce. 


Consequently, many manufacturers not 
domiciled in the state of the vendee are 
unwilling to run the risk of violating the 
Federal law, and the effectiveness of the 
State fair-trade laws is thereby seriously 
impaired. 

S. 3822 removes the doubt as to the appli- 
cability of the Sherman Act by expressly 
legalizing such contracts where legal under 
the laws of the State where made or where 
they are to be performed. 


Moreover, the proposed bill declares such 
contracts shall not be an unfair method of 
competition under the Federal Trade Com- 
mission law. 


The language of the bill, in describing 
the class of commodities to which it is ap- 
plicable, follows closely the language of the 
State acts, and the scope of the bill is 
therefore carefully limited to commodities 
“in free and open competition with com- 
modities of the same general class produced 
by others.” 


The State acts are in no sense general 
price-fixing acts. They merely authorize a 
manufacturer or producer to enter into 
contracts for the maintenance of his price, 
but they do not compel him to do so. In 
other words, they are merely permissive. 


They do not authorize horizontal con- 
tracts, that is to say, contracts or agree- 
ments between manufacturers, between 
producers, or between wholesalers, or between 
retailers as to the sale or resale price of 
any commodity. 
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They apply only to commodities which 
are in free and open competition with com- 
modities of the same general class produced 
by others, and they therefore do not in 
any sense restrain trade or competition. In 
fact, they legalize a device which is intended 
to increase competition and prevent monopoly. 

But most important, from the standpoint 
of the Congress, the proposed bill merely 
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permits the individual States to function, 
without Federal restraint, within their 
proper sphere, and does not commit the 
Congress to a national policy on the subject 
matter of the State laws. 

In other words, the bill does no more 
than to remove Federal obstacles to the en- 
forcement of contracts which the States 
themselves have declared lawful. 


[| 62,824] Sunbeam Corp. v. Masters, Inc. 
In the United States District Court for the Southern District of New York. Civil 


57-54. May 3, 1951. 


New York Fair Trade (Feld-Crawford) Act 


Enforcement of Fair-Trade Contracts—Violation of Injunction Constituting Criminal 
Contempt—No Right to Jury Trial Under Federal Law.—Violation of a fair-trade con- 
tract in the face of an injunction may constitute criminal contempt, but it does not also 
constitute a criminal offense under federal or New York law, and a federal statute setting 
out those conditions for jury trial therefore cannot be relied upon to support a claim 
to trial of the contempt charge before a jury. 


See the State Laws annotations, Vol. 2, f 8604.95; 
mentary, Vol. 2, J 7351. 


Equitable Defenses to Enforcement—Failure of Uniform Enforcement—Defense 
Stricken Where Affidavits Do Not Make Good Showing of Breakdown of Price Structure. 
—A manufacturer who has once shown suffrcient enforcement of his fair-trade price 
structure to overcome the defenses interposed by a violator is not required to make the 
same showing every time the violator, charged with violating an injunction, again asserts 
that enforcement has broken down, and where the affidavits furnished by the violator do 
not themselves make the requisite showing of such breakdown, the defenses based upon 
the affidavits may be stricken. 


See the State Laws annotations, Vol. 2, [ 8604.83; Resale Price Maintenance Com- 
mentary, Vol. 2, J 7357. 


For the plaintiff: Rogers, Hoge & Hills, New York, New York (Cyrus Austin and 
George M. Chapman, of counsel). 


For the defendant: Francis M. Verrilli, Brooklyn, New York. 


For earlier opinion in same case, see {| 62,653. 


McGouey, D. J.: [Jn full text except for 


Resale Price Maintenance Com- 


since the act here charged as a contempt is 


footnotes and omissions indicated by asterisks] 
Petitioner moves to have Masters, Inc. pun- 
ished for civil and criminal contempt for 
violation of an injunction and for relief sup- 
plementary thereto. By separate motion it 
prays that the two affirmative defenses to 


the petition be stricken. 
er ae 


[No Right to Jury on Contempt Hearing] 


Masters’ demand for a jury trial must be 
denied. It is not true, as argued on its 
behalf, that it is accorded that right by the 
provisions of Section 3691 of the U. S. Code 
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not one “which also constitutes a criminal 
offense under any Act of Congress, or under 
the laws of any state in which it was done 
.’ Nor is Masters’ contention aided 
By referenne to Rule 42 (b) of the Federal 
Rules of Criminal Procedure which pro- 
vides that in the prosecution of a criminal 
contempt “The defendant is entitled to a trial 
by jury in any case in which an act of Con- 
gress so provides.” No such Act of Congress 
has been cited to me on behalf of Masters, 
nor am I aware of one. 
xk * 
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[Failure of Enforcement Alleged as Defense] 


The motion to strike the separate defenses 
should be granted. The substance of these 
defenses is the factual allegation that peti- 
tioner has failed to enforce its fair-trade 
price structure. The first defense alleges 
that petitioner has thereby waived the bene- 
fits of the New York Fair Trade Law. The 
second defense alleges that Masters con- 
sented to the injunction in reliance upon 
petitioner’s promises to enforce the fair- 
trade price structure, and that since peti- 
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[Affidavits Do Not Show Failure] 


In the absence of a “substantial showing, 
by affidavit, that the price fixing structure 
may have broken down” the petitioner 
“should not be obliged to prove . . . [its] 
rights anew each time an application is 
made to punish a violation of the injunc- 
tion.” The affidavits submitted on behalf 
of Masters do not in my opinion make the 
requisite showing. The motion to strike is 


accordingly granted. 
* kK x 


tioner has not kept its promise it should be 
denied relief because it “does not come into 
Court with clean hands.” 


[f 62,825] Isaac Cohen, individually and trading as Capital Wholesale Grocery Co., 
et al. v. Frey & Son, Inc., et al., etc. 


In the Court of Appeals of Maryland. No. 140, October Term, 1950. Filed April 
18, 1951. 126 Baltimore Daily Record, No. 104, page 2, May 7, 1951. 


Appeal from the Circuit Court of Baltimore City, S. Ralph Warnken, Judge. 
reversed and bill dismissed. 


Decree 


Maryland Unfair Sales Act 


Constitutionality—Arbitrary and Discriminatory Definition of Cost—Failure to Take 
Account of Differences in Actual Costs of Various Types of Selling Operations.—The 
Maryland Unfair Sales Act of 1941, prohibiting sales below cost, as cost is defined in 
the statute, is held unconstitutional by the state’s high court, for the reason that the 
definition of cost employed by the statute does not take account of the differential between 
the actual costs of various types of wholesaling businesses and is therefore arbitrary and 
discriminatory in violation of Article 23 of the Maryland Constitution. The sales-below- 
cost statute states that sales at less than cost are prima facie evidence of an intent to 
injure competitors, and in the section just preceding calculates cost by requiring the addi- 
tion of a fixed percentage to the invoice price of goods without permitting a deduction 
for discounts obtained by prompt cash payment. It is arbitrary to declare the costs of a 
business when the business is required to charge itself with non-existent expenses which 
it saves by selling for cash and making no deliveries, and it is likewise arbitrary to hold 
one company guilty, and another innocent, of selling below cost by the device of ignoring 
the difference in the actual costs of the two and using the same arbitrary mark-up as a 
yardstick for both. 


See the State Laws annotations, Vol. 2, J 8368.01. 

For the appellants: Harry Adelberg and Simon E. Sobeloff (Meredith R. Hoffmaster 
on the brief). 

For the appellees: Jacob Blum (Sidney Blum on the brief). 

Reversing a decision of the Circuit Court reported at {| 62,728. 

Before Marsury, Chief Judge, DELAPLAINE, CoLLins, GrAson, HENDERSON and MarKELL, JJ. 


MarkELL, J.: [Jn full text] This is an 
appeal from a decree permanently enjoining 
defendant “from advertising, offering to 
sell, or selling at wholesale any item of 
merchandise at prices less than cost to him 
as defined in the Unfair Sales Act, Article 
83, sections 111 to 115 inclusive * * *, with 


intent to injure a competitor or competitors, 
or destroy competition, unless such adver- 
tisement, offer to sell or sales are made in 
accordance with and pursuant to the pro- 
visions of section 114 * * *.” The court filed 
an opinion which fully discusses the facts 
and the law of the case, but the decree 
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does not, by reference, embody the opinion 
as part of the decree. At the argument, 
when attention was called to the scope of 
the decree, defendant’s counsel said that 
he had not objected to this feature of the 
decree because he thought the decree would 
not be enforceable. We need not comment 
on the tactics of the parties, or their under- 
lying strategy, in this respect. It is, how- 
ever, to be noted that the decree (a) is a 
Sweeping, abstract prohibition of violation 
of the act, without mentioning any con- 
duct which is found to constitute a violation 
(New York, New Haven and Hartford Rail 
Road Company v. Interstate Commerce Com- 
mission, 200 U. S. 361, 402-404; Rust v. 
Griggs, (1938), 172 Tenn. 565) and (b) 
embodies a plain misconstruction of the 
act, perhaps not material in this case. It 
is clear that the act does not make it unlaw- 
ful “to sell at less than cost, with intent to 
injure a competitor, unless the price is made 
in good faith to meet competition.” Section 
114 provides that the provisions of the act 
shall not apply to sales “where the price 
of merchandise is made in good faith to 
meet competition” or in seven other enu- 
merated cases. Manifestly these eight cases 
are not exceptions to the prohibition of sales 
at less than cost with intent to injure a 
competitor. Section 114 is a statutory dec- 
laration that these eight cases are not to 
be regarded as sales with intent to injure 
a competitor. 


[Appeal on Constitutionality] 


This suit was instituted against defend- 
ant by Wholesale Grocers Association of 
Maryland. A demurrer to the bill was 
sustained, presumably on the ground that 
the association had no standing to sue. 
Dvorine v. Castleberg Corporation, 170 Md. 
661, 668; Maryland Naturopathic Association 
v. Kloman, — Md. —, 62 A. 2d 538: Crider 
v. Cullen, — Md. —, 63 A. 2d 618; Norwood 
Heights Improvement Association v. Balti- 
more, — Md. —, 72 A. 2d 1; Windsor Hills 
Improvement Association v. Baltimore, — Md. 
—, 73 A. 2d 531, 535. In the amended bill 
(called “amended petition”) the present 
plaintiffs, three members of the Association, 
were named as plaintiffs instead of the 
association. An order overruling a demurrer 
to the amended bill was affirmed by this 
court. Cohen V. v. Frey & Son, — Md—, 
66 A. 2d 784. The amended bill enumerates 
twenty-nine items of merchandise, which 
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it alleges defendant “has been selling at 
wholesale, and is now selling at wholesale,” 
at specified prices. It also alleges that “pur- 
suant to the Unfair Sales Act, * * * the 
cost of the said items to the defendant, as 
defined in section 112 * * *” is as enumer- 
ated. Strange to say, the twenty-nine “costs” 
enumerated in the amended bill are not in 
fact what the lower court found, and plain- 
tiffs contend, were defendant’s “costs, as 
defined in section 112”. The “costs” enu- 
merated in the amended bill do not include 
the two per cent “markup” specified in 
section 112, (b), (3), as part of “cost to 
the wholesaler”. The allegations of the 
amended bill, other than those relating to 
the twenty-nine items of merchandise are 
substantially in the language of the act, 
with little or no detail added. The demurrer 
to the amended bill did not present the 
questions presented on this appeal. Defend- 
ant contends (1) that the act, properly con- 
strued, has not been violated by him, and 
(2) that the act, as construed and applied 
to him by the lower court, is unconstitu- 
tional. Blum v. Engelman, 190 Md. 109, in 
which the Unfair Sales Act was held con- 
stitutional, was likewise decided on demurrer 
to the bill, which set out virtually no facts 
beyond allegations of violation of the act 
in substantially the language of the act. 


[Businesses Conducted in Same Building] 


The three plaintiffs, Frey, Sachs and 
Rudo and defendant are all wholesale gro- 
cers in Baltimore. Defendant has been in 
business, trading as Capital Wholesale Gro- 
cery Company, since 1944. Since May 13, 
1947, he has also been trading as Self- 
Service Wholesale Grocery Company. The 
Capital business is conducted in the usual 
way, including purchase from manufacturers 
of goods which are delivered to defendant’s 
warehouse, solicitation of orders by tele- 
phone and by personal calls of salesmen, 
delivery of goods sold, extension of credit, 
collection of accounts, bookkeeping and 
keeping other records. Self-Service busi- 
ness is essentially similar to “cash and 
carry” retail business. The customer takes 
from bins and assembles the merchandise 
he desires, carries it to the front of the 
building, where the price is tabulated on a 
cash register tape, and pays for it. Defend- 
ant has eight employees (including his son- 
in-law, a salesman), viz., two salesmen, an 
office clerk, two drivers and three helpers, 
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who work principally or solely for Capital 
and two who work principally for Self- 
Service, handling merchandise from the 
platform to the bins. The two businesses 
are conducted in the same building, the 
two trade names are on the outside of the 
building. 


[Allocation of Joint Expenses] 


All merchandise is purchased and paid 
for, and all salaries and other expenses are 
paid, in the name of Capital. There is one 
bank account, in Capital’s name. The bank 
book shows two deposits each day; one 
is Capital’s receipts, the other Self-Service’s. 
In the cash receipts book the cash for each 
day is segregated between Capital and Self- 
Service. For the year ended January 31, 
1949, gross sales were $1,819,185, $571,667 
for Capital, $1,247,517 (68.58 per cent of 
the total) for Self-Service. Defendant owns 
the building and charges $4,800 rent as an 
expense. In an allocation of expenses be- 
tween Capital and Self-Service for the year 
ended January 31, 1949, prepared by defend- 
ant’s accountant, $3,600 rent was allocated 
to the warehouse (three-fourths of the 
space) in proportion to sales, 68.58 per cent, 
$2,468, to Self-Service, $1,131 to Capital, 
$1,200 to the office (one-fourth of the 
space), ten per cent, $120, to Self-Service, 
$1,080 to Capital. Defendant’s total ex- 
penses, $40,771, which is 2.24 per cent of 
sales, were allocated, $14,872, which is 1.192 
per cent of sales, to Self-Service, $25,895, 
which is 4.53 per cent of sales, to Capital. 
Most expenses were allocated, either all to 
Capital or all to Self-Service, or in propor- 
tion to sales, 68.58 per cent to Self-Service; 
some applicable almost exclusively to Capi- 
tal, ten per cent to Self-Service, or ten 
per cent to both (in proportion to sales), 
all the rest to Capital. Defendant’s son-in- 
law receives $75 weekly ($3,900 a year), 
and more at the end of the year, but what 
he gets is not charged as an expense of 
the business. Another statement, without 
itemization or allocation of expenses, but 
with sales, cost of goods sold and compara- 
ble figures for three prior years, shows 
a total of $41,539 expenses (a difference of 
$768), and shows $28,625 discounts received 
on cash purchases. For the calendar year 
1948 the cost to plaintiff Sachs of doing 
business was approximately nine per cent 
of gross sales, of which delivery expense 
was $26,604, sales were $1,210,579, discounts 
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received $17,178. As otherwise expressed 
by him, his selling expense, and likewise 
his delivery expense, each were between 
2.50 and 2.75 per cent. For the fiscal year 
ended June 30, 1948, the total of net sales 
by Frey was $3,802,741, the cost of sales- 
men’s salaries and commissions equivalent 
to 2.53 per cent, cost of delivery 1.25 per 
cent, cash discount received, $53,073; sales 
by Rudo, $3,098,366, salesmen’s salaries and 
commissions 2.52 per cent, cost of delivery 
2.9 per cent, cash discount received $43,810. 


[Policy of Act Within Police Power] 


The first Unfair Sales Act in Maryland, 
Acts of 1937, ch. 211, was repealed and 
superseded by Acts of 1939, ch. 248, which 
was held unconstitutional in Daniel Lough- 
ran Company v. Lord Baltimore Candy and 
Tobacco Company, 178 Md. 38. In Blum v. 
Engelman, 190 Md. 109, 115, we held that 
the present “Unfair Sales Act [Acts of 1941, 
ch. 330, as amended by Acts of 1943, ch. 
803], prohibiting sales below cost with 
intent to injure competitors and to destroy 
competition, promotes a policy within the 
police power of the State.” 


[Statutory Definition of Cost] 


Section 112 of the act provides: “112. 
When used in this Act the following terms 
shall have the following meanings: * * * 
(b) ‘Cost to the Wholesaler’ shall mean 
the invoice cost of merchandise to the 
wholesaler or the replacement cost of the 
merchandise to the wholesaler, whichever 
is lower; less all discounts except customary 
discounts for cash, to which shall be added: 
(1) Freight charges not otherwise included 
in the invoice cost or replacement cost of 
the merchandise as herein set forth. (2) 
Cartage to the retail outlet if performed or 
paid for by the wholesaler, which cartage 
cost, in the absence of proof of a lesser cost, 
shall be deemed to be three-fourths (34) 
of one per cent (1%) of the cost of the 
merchandise to the wholesaler, as herein 
set forth, after adding thereto freight charges, 
but before adding thereto cartage. (3) A 
mark-up to cover in part the cost of doing 
business, which mark-up in the absence of 
proof of a lesser cost, shall be two per cent 
(2%) of the cost to the wholesaler, as here- 
in set forth, after adding thereto freight 
charges and cartage, but before adding 
thereto the mark-up. * * *” [Italics supplied.] 
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[Prima Facie Evidence of Intent to Injure] 


Section 113 provides that “* * * no 
wholesaler shall, with such intent [to injure 
a competitor or competitors, or destroy 
any competition], advertise, offer to sell, or 
sell at wholesale any item of merchandise 
at less than cost to the wholesaler, as 
defined in this Act. Evidence of any adver- 
tisement, offer to sell or sale of any item of 
merchandise by any retailer or wholesaler at 
less than cost to him, shall be prima facie 
evidence of intent to injure a competitor or 
competitors, or destroy competition. Upon 
complaint of any person claiming to be 
injured, the Circuit Court of any county 
and the Circuit Courts of Baltimore City 
shall have jurisdiction to enjoin any such 
retailer or wholesaler from the commission 
of any act prohibited by the provisions of 
this Act.” [Italics supplied.] Section 114 
provides that the provisions of the act 
“shall not apply to advertisement or offers 
to sell, or sales at retail or sales or whole- 
sale * * * (h) Where the price of mer- 
chandise is made in good faith to meet 
competition.” The question presented on 
this appeal relate to the construction or 
validity of the above italicized portions of 
sections 112 and 113 and the above quoted 
portion of section 114. The only change 
made in section 112 by the Act of 1943 
was change of the mark-up from one to 
two per cent. 

When defendant began the Self-Service 
business, he mailed printed circulars, show- 
ing prices, to a list of all the grocers in 
the telephone directory. Later he increased 
his list to about 1,900 of the 3,000 grocers 
in Baltimore. Some customers buy both 
from Capital and Self-Service, according as 
they prefer to get the benefit, or to save the 
expense in price, of delivery and credit. 
Many manufacturers sell directly to retailers 
at the same net prices (for like quantities, 
whether carload lots or less) and cash dis- 
counts as to defendant and other whole- 
salers. Defendant says his prices are made 
to meet such competition, though few or 
none of his customers are in a position to 
buy in carload lots as wholesalers do. Many 
manufacturers also give to retailers, and to 
wholesalers, an “advertising allowance,” con- 
ditioned upon the doing of newspaper ad- 
vertising by the retailers or by the wholesalers’ 
customers, measured not by the cost or 
amount of the advertising, but by purchases, 
e. g., Six, ten or fifteen cents per case. De- 


{@ 62,825 


Court Decisions 
Cohen, etc. v. Frey & Son, Inc., et al. 


Number 215—84 
5-25-51 


fendant gets no advertising allowance be- 
cause he does no newspaper advertising and 
has no organization of customers who do. 
Plaintiffs do get such allowances. For the 
calendar year 1948 Sachs received $6,032 
(less $742) from “Merit Advertising,” a 
name referring to an organization of custom- 
ers of his, and paid only $3,330 as direct 
advertising expense. Most manufacturers 
allow discounts of two per cent, some 1.5 
per cent, for cash. 


[Profit Based on Cash Discount] 


For fifteen of the twenty-nine items of 
merchandise mentioned in the bill and in 
the evidence defendant’s Self-Service price 
was exactly the same as the invoice price 
to him, after deducting any trade discount, but 
before deducting the discount for cash (two 
per cent in fourteen cases, 1.5 per cent in 
one). In other words, these prices were 
practically equivalent to invoice price, less 
a two per cent discount for cash, plus a 
two per cent markup. For seven items the 
Self-Service price is more than the invoice 
price, for six of the seven less than two per 
cent more. For the remaining seven items 
the Self-Service price is less than the invoice 
price, for four of the seven less than two 
per cent less. Capital sells at Self-Service 
prices plus, in some instances, two per cent, 
in other instances, ten cent per case. Whether 
Capital sales at these prices were made for 
cash is not altogether clear. 


The lower court says that, after taking 
of testimony in September and October, 
1949, “the trial was indefinitely postponed 
to permit the parties to endeavor to simplify 
the factual situation by stipulations, after 
submitting to each other the evidence relat- 
ing to the facts which they respectively 
proposed to prove.” The trial was resumed 
on April 25, 1950. Most of the facts were 
proved by stipulations. 


[Right to Take Advantage of Cash Discount 
in Finding Cost] 


Plaintiffs contend, and the court in effect 
held, that defendant violated the act by 
making Self-Service sales at less than in- 
voice price to him (without deducting dis- 
counts for cash) plus two per cent markup, 
and also by making Capital sales at less 
than invoice price plus 2.765 per cent mark- 
up, in both instances with intent to injure 
competitors, and that these prices of de- 
fendant are not justified as “made in good 


Copyright 1951, Commerce Clearing House, Inc. 


Number 215—85 
5-25-51 


, 


faith to meet competition.” Defendant says 
that, properly construed and applied, the 
act does justify his prices as “made in 
good faith to meet competition,” and that, 
as construed and applied to him by the 
lower court, the act is arbitrary, unjustly 
‘discriminatory, and unconstitutional, because 
it denies him the right, in making Self- 
Service prices to make allowance for the 
fact that customers pay cash and their pur- 
chases are not delivered, and requires him, 
in making prices, to add the same mark-ups, 
two per cent in Self-Service prices, 2.765 
per cent in Capital prices, which are re- 
‘quired of plaintiffs, though his expenses 
(he says) are only 2.24 per cent for his 
business as a whole, and 1.192 per cent for 
Self-Service and 4.53 per cent for Capital, 
and Sachs’s expense of doing business is 
nine per cent, or between five and 5.5 per 
cent for selling and delivery, and Frey’s 
salesmen’s expense and delivery expense 
was 3.78 per cent and Rudo’s 5.42 per cent. 
In other words, the mark-up required of 
defendant “to cover in part the cost of 
doing business” is (he says) his actual cost 
of doing business or much nearer actual 
cost than is required of plaintiffs. 


[Lower Court Refused to Approve Schedule 
of Cost Allocation] 


Regarding the evidence as to defendant’s 
expenses the court says, “I think in the 
present state of the proof the apportion- 
ment of the expenses cannot be accepted 
and yet there is no way for the court, from 
the evidence, to make any change therein. 
It cannot arbitrarily be assumed that be- 
cause Self-Service had 68.58 per cent of the 
dollar volume of sales it should be charged 
the same proportion of certain expenses. 
All the apportionments were made by the 
accountant pursuant to directions of defend- 
ant. As no details of the basis were furnished 
by either witness, it is simply impossible to 
reach a conclusion with respect to the 
reasonableness thereof. * * * The combined 
operating expenses of both branches of the 
business were found to be incomplete and 
the method of apportioning the expenses 
was found to be unsatisfactory and -un- 
acceptable. Therefore, it is impossible for 
the court to determine the cost of doing 
business of either branch. * * * The third 
point relates to the effect of the cash dis- 
count. Because the list of operating ex- 
penses is not accurate or at least is incomplete 
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and the apportionment thereof is not accept- 
able, the effect of the cash discount should 
not be determined in this case.” When the 
trial judge has seen and heard the witnesses, 
special weight is given to his findings of 
fact. But seeing and hearing witnesses does 
not help much in determining the credibility 
of the multiplication tables. This case does 
not turn on questions of veracity. Differ- 
ences between our view of the facts and 
the trial judge’s are due to our putting less 
stress on the imperfections in defendant’s 
accounting and more on the undisputed 
facts, and perhaps to difference as to the 
force or validity of the statutory presump- 
tion in Section 113 and difference as to 
which and how much of the warring philos- 
ophies of various state and Federal legis- 
lation is reflected in the Unfair Sales Act. 


[Impossibility of Perfect Allocation] 


Plaintiffs undertook to prove their case 
mainly through defendant, his accountant 
and his records. They were at liberty to ask 
explanation, or to call witnesses of their 
own, as to allocations or accounting ques- 
tions that needed explanation. Without doing 
either they cannot expect us to disregard, 
as inaccurate or incomplete, defendant’s ex- 
penses of his entire business either because 
of the $768 difference mentioned or the 
omission of the son-in-law’s $3,900 draw- 
ings. Nor can the act be supposed to re- 
quire the impossible, e. g., perhaps, that 
defendant “produce accurate data as to the 
operating expenses of each branch of his 
business.” In an article cited by plaintiffs 
at the argument and in their brief, au- 
thorities on accounting are quoted, Professor 
Paton to the effect that reconciliation of 
“the various concepts of cost and methods 
of measuring costs * * * looks like a hope- 
less task” and Van Sickle on Cost Accounting 
to the effect that it is possible to have sev- 
eral different costs estimated “in accordance 
with accepted cost accounting theory and 
practice” and “there is no such thing as 
an exact cost.” Richard H. Lovell, “Sales 
Below Cost Prohibitions: Private Price 
Fixing Under State Law,” 57 Yale Law 
Journal 391, 395, Cf. Lewis v. Cumberland, 
189 Md. 58, 71. The burden of allocating 
expenses of part of an entire business is 
sometimes almost insuperable. Cf. The Muin- 
nesota Rate Cases, 230 U. S. 352, 462-467; 


‘The Missouri Rate Cases, 230 U. S. 474, 


504-507. In fixing rates by statute or ad- 
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ministrative order it is not necessary that 
each branch of a business yield the same 
return. Zhe Pennsylvania Railroad Co. v. 
Public Service Commission, 126 Md. 59; Lewis 
v. Cumberland, supra; Capital Transit Com- 
pany v. Bosley, — Md. —, 62 A. 2d 267, 272. 


[Division Proportional to Sales, Proper] 


It is not arbitrary to assume that certain 
expenses were proportionate to the sales of 
defendant’s two businesses. To apportion 
other expenses ten per cent and ninety per 
cent, or 6.8 per cent (sixty-eight per cent 
of ten per cent) and 93.2 per cent, may be 
arbitrary in the sense that it cannot be 
proved that ten per cent or 6.8 per cent 
should not be five per cent or fifteen or 
twenty per cent, but it is reasonable to 
suppose that truck drivers who bring in 
some merchandise (not unloaded from the 
railroad siding at defendant’s warehouse) 
for both business, but are principally en- 
gaged in making deliveries to Capital custom- 
ers, and office space and employees are of 
little use to Self-Service, which makes no 
deliveries, gives no credit and therefore 
keeps no books except the daily record of 
cash receipts. This case does not depend 
upon the exactness or accuracy of defend- 
ant’s allocation of expenses between Capi- 
tal and Self-Service. His total expenses 
for both businesses were 2.24 per cent of 
sales. If $3,900 and $768 were added, the 
total would still be less than 2.5 per cent. 
Manifestly his Self-Service expenses were 
substantially less, and his Capital expenses 
substantially more, than the average ex- 
penses of both, and the expenses of either 
were less than plaintiffs’ expenses. 


[Arbitrariness of Rule on Nonexistent 
Expenses | 


To say that Self-Service was selling below 
cost because it did not charge itself with, 
but gave its customers the benefit of, non- 
existent expenses which it saved by selling 
for cash and making no deliveries, would 
be as arbitrary and unfair as to require one 
dealer to charge as much for short tons 
as others charge for long tons. It would 
be hardly less arbitrary to say that defend- 
ant was selling below cost, but not plain- 
tiffs, because this conclusion can be reached 
by ignoring the differences between their 
actual costs and using the same arbitrary 
mark-up which is equal or much nearer to 
defendant’s actual costs than it is to plain- 
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tiffs’ larger costs, and also including in 
costs cash discounts not actually paid but 
deducted from payments by both plaintiffs 
and defendant. 


[Relation to Sherman Act, Fair Trade Laws} 


In Blum v. Engelman, 190 Md. 109, 111, 
we said, “The Unfair Sales Act like the 
Fair Trade Act, is aimed at price-cutting.” 
Some courts have found further similarity 
between such statutes, and have not men- 
tioned essential differences, especially in 
their relation to such legislation as the 
Sherman Act and similar statutes in many 
states—none in Maryland. The common 
law makes unenforceable, and the Sherman 
Act forbids, as tending toward monopoly 
and prevention of competition, all combina- 
tions and agreements to fix prices. United 
States v. Trenton Potteries Company, 273 
U. S. 392, United States v. Masonite Cor- 
poration, 316 U. S. 265, 274. The Miller- 
Tydings Act, which has generally been 
closely followed in the state Fair Trade 
Acts, is an explicit exception to the Sher- 
man Act. Within the scope of its subject, 
viz., sales of commodities which bear trade- 
marks, brands, or names of producers, in 
specified circumstances, it permits what 
had been forbidden by the Sherman Act 
and was not lawful at common law, resale 
price-fixing, and also compels what had 
been forbidden and was unenforceable, re- 
sale price-maintenance. Dr. Miles Medical 
Company v. John D. Park and Sons Com- 
pany, 220 U. S. 373. 


[History and Purpose of Below-Cost 
Sales Acts] 


In this respect the history of sales below 
cost and the declared purpose, if not the 
real purpose or the effect, of state Unfair 
Sales Acts is quite different from the history 
and purpose of the Miller-Tydings Act and 
Fair Trade Acts. Congress has made no 
exception to the Sherman Act to permit 
price-fixing under the state Unfair Sales 
Acts. The Robinson-Patman Act (1936), 
amending section 2 of the Clayton Act 
(1914), is somewhat similar to Unfair Sales 
Acts, but does not purport to authorize 
price-fixing; it has confused the problems 
of doing business, and enforcing the law, 
under the Sherman Act, the Clayton Act 
and the Robinson-Patman Act. In effect, it 
sometimes seems that one will violate the 
Sherman Act by maintaining prices or the 
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Robinson-Patman Act by cutting prices. 
The purpose (whatever has been the effect) 
of the Clayton Act and the Robinson-Pat- 
man Act was to supplement the Sherman 
Act, not in any respect to repeal or super- 
sede it. It has, however, long been con- 
sidered that destructive competition, by selling 
below cost or at discriminating prices, like 
prevention of competition by price-fixing, 
tends to monopoly and in the end to high 
prices. Before and after the Sherman Act 
some state anti-trust acts had been enacted, 
and before the Clayton Act state acts for- 
bidding discrimination in prices with intent 
to injure a competitor. Central Lumber Com- 
pany v. South Dakota, 226 U. S. 157. In the 
Standard Oil and American Tobacco cases, 
mention is made of the use of power “to 
further monopolize the trade in tobacco 
by means of trade conflicts designed to 
injure others, either by driving competitors 
out of the business or compelling them to 
become parties to a combination” (United 
States v. American Tobacco Company, 221 
U. S. 106, 182), and of acts and dealings 
which “necessarily involved the intent to 
drive others from the field and to exclude 
them from their right to trade”. Standard 
Oil Company v. United States, 221 U.S. 1, 76. 


[Purpose as Source of Interpretation] 


In Maryland both the legislature and 
this court have indicated that the purpose 
of the Unfair Sales Act was to prevent 
intentionally destructive competition and 
not by indirection to permit price-fixing in 
violation of the Sherman Act. In the Act 
of 1941 preamble recites that “the practice 
of selling certain items of merchandise be- 
low cost in order to attract patronage is 
generally a form of deceptive advertising 
and an unfair method of competition in 
commerce”; and “such practices cause com- 
mercial dislocation, misleads [sic] the con- 
sumers, works back against the farmers, 
directly burdens and obstructs commerce, 
and diverts business from dealers who main- 
tain a fair policy”; and “bankruptcy among 
merchants who fail because of the competi- 
tion of those who use such methods result 
in unemployment, disruption of leases, and 
nonpayment of taxes and loans, and con- 
tribute to an inevitable train of undesirable 
consequences, including economic depres- 
sion’; and “such practice is a medium of 
eliminating weaker competitors, thus tend- 
ing to create monopolies’. There is no 
evidence that defendant has ever made use 
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of “loss leaders”, the prime evil mentioned 
in the preamble. Indeed, though the act 
is applicable in the same terms to retailers 
and to wholesalers, it is difficult to see how 
a wholesaler, especially one who does no 
newspaper advertising himself or through 
his customers, could use “loss leaders”. 
There may be many retail customers suffi- 
ciently unsophisticated to go to buy “loss 
leaders” and stay to be deceived by them. 
But retailers themselves could hardly be 
deceived by a wholesaler by such a trick of 
their own trade. Moreover, the evil practice 
of selling below cost is usually ascribed to 
the strong as “a medium of eliminating 
weaker competitors, thus tending to create 
monopolies”. In the instant case the com- 
bined volume of both of defendant’s busi- 
nesses is much less than the volume of the 
business of either Frey or Rudo. 


[Price-Fixing Aspects] 


The title of the article above-mentioned, 
cited by plaintifis, “Sales Below Cost Pro- 
hibitions: Private Price-Fixing Under State 
Laws”, embodies the author’s thesis that, 
whatever the declared purposes of Unfair 
Sales Acts, their real purpose and their 
effect is to facilitate price-fixing in vio- 
lation of the Sherman Act. Some of the 
courts which have sustained the consti- 
tutionality of such acts have expressly held 
that they are not price-fixing laws. Whole- 
sale Tobacco Dealers Association v. National 
Candy and Tobacco Company (1938), 11 Cal. 
2d 634; Carroll v. Schwartz (1940), 127 Conn. 
126; Merchants v. Ormesher (1939), 107 
Ment. 530; Rust v. Griggs (1938), 172 Tenn. 
565. In 1941 the United States obtained a 
consent decree, for violation of the Sherman 
Act by price-fixing, against a trade asso- 
ciation and members, enjoining the mem- 
bers, except by individual suits, from enforcing 
the Connecticut act or contributing to any 
organization formed to “police * * * or 
administer state laws which restrict sales 
below cost”. 57 Yale Law Journal 419-420. 
In two contested cases in California the 
United States obtained injunctions, against 
trade associations and members, for vio- 
lations of the Sherman Act by price-fixing. 
The California Act, unlike the Maryland 
Act and the Connecticut Act, provides for 
industry cost surveys to determine average 
costs. The Circuit Court of Appeals (fol- 
lowing the California Supreme Court) held 
that the act does not authorize price-fixing 
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and does not prohibit sales below cost ex- 
cept with intent to injure competitors or 
destroy competition, and also held that 
when cost surveys under the act are con- 
verted into price lists to fix prices, the cost 
surveys are not admissible in evidence in 
defense of a charge of violation of the Sher- 
man Act by price-fixing. California Retail 
Grocers etc. Association v. United States, 9 
Cir., 139 F. 2d 978, certiorari denied 322 
U. S. 729; Food and Grocery Bureau v. 
United States, 139 F. 2d 973. In People v. 
Victor, 287 Mich. 506, 511, in which an act 
prohibiting gifts with sales was held uncon- 
stitutional, the court remarked that the act 
“does savor of an attempt to stifle competi- 
tion by maintaining prices of those dealers 
already in the business”. We do not sug- 
gest that compliance with the Maryland 
Act would require violation of the Sherman 
Act. However, in considering the construc- 
tion and validity of the Maryland Act we 
need not ignore potentialities on such 
legislation as a cover for violation of the 
Sherman Act. 


[No Evil in Price Cutting Where Object 
Is Proper] 


In Blum v. Engelman, supra, in reaching 
the conclusion above-quoted, we said, “It 
is acknowledged that price-cutting is not 
an evil in itself. On the contrary, the more 
intense the competition the greater the 
likelihood of advantage to the buying public. 
In fact, there is no reason why a merchant 
under ordinary circumstances should not have 
the right to make an absolute gift to his 
customers if he desires to show generosity 
or advertise his business. It is only when 
the object of price-cutting is sinister that 
the sale of goods at less than cost may 
constitute an economic evil. Freedom of 
contract is subject to legislative regulation 
in the interest of public health, safety, 
morals or welfare. But such legislation must 
not be unreasonable, arbitrary, or capri- 
cious, and the means selected must have a 
real and substantial relation to the object 
sought to be attained. Within these limita- 
tions the State is free to adopt whatever 
economic policy may reasonably be deemed 
to promote public welfare, whether by pro- 
moting free competition by statutes aimed 
at monopolies or by curbing harmful com- 
petition by fixing minimum prices. Daniel 
Loughran Company v. Lord Baltimore Candy 
& Tobacco Company, 178 Md. 38, 44, 12 
A. 2d 201. It is our conclusion that the 
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Unfair Sales Act, prohibiting sales below 
cost with intent to injure competitors and 
to destroy competition, promotes a policy 
within the police power of the State.” The 
conclusion thus reached is not controlling 
in the instant case. On the contrary, the 
reasons by which the conclusion was reached 
leave open the questions now presented, 
viz., whether, as construed and applied to 
defendant, the act is “unreasonable, arbi- 
trary or capricious” or “the means selected 
have a real and substantial relation to the 
object sought to be attained.” A _ statute 
or ordinance or an administrative order 
may be valid at one time or place under 
certain conditions, and invalid at another time 
and place under other conditions. Kramer 
v. Baltimore, 166 Md. 324, 333; Balti- 
more Transit Company v. Hessey, — Md. —, 
75 A. 2d 76; Hoffman v. Baltimore, — Md. 
—, — A. 2d —. Familiar illustrations of 
this principle are statutes or orders fixing 
maximum rates or charges. Baltimore Tran- 
sit Company v. Hessey supra; Lincoln Gas 
Company v. Lincoln, 250 U. S. 255, 268; 
Newton v. Consolidated Gas, Company, 258 
U. S. 165, 174. The principle is equally 
applicable to fixing minimum charges. If 
one is forbidden to charge adequate prices 
he is deprived of his property by being 
deprived of compensation for it or for the 
use of it. If he is forbidden to charge for a 
short ton less than his competitors charge 
for a long ton, he is deprived of his property 
by destruction of his business. In Florida 
Dry Cleaning and Laundry Board v. Ever- 
glades Laundry, Inc., 137 Fla. 290, 295, a 
minimum price case, it was said, “There 
is a distinct difference between delivery and 
the cash and carry aspect of the laundry 
and dry cleaning business. The manner and 
cost of administration in each is materially 
different and those who prefer to patronize 
the cash and carry business are entitled to 
the advantage of this difference. In fixing 
a schedule of prices, it is the duty of the 
Board in the interest of the public to take 
into consideration these elements and estab- 
lish a differential in charges between the 
two methods accordingly.” 


[Prior Law Based on Surveys Held Invalid] 


In Daniel Loughran Company v. Lord 
Baltimore Candy and Tobacco Company, supra, 
the Unfair Sales Act of 1939 was held un- 
constitutional. In Blum v. Engelman, supra, 
we said, “The 1939 Act was annulled on 
account of two provisions. One of these 
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Provisions was to the effect that sales ‘at 
prices which cannot be justified by existing 
market conditions’ should not be used as a 
basis for computing costs. Laws of 1939, 
ch. 248, sec. 115 (d). This provision re- 
quired a dealer to make a survey of ‘existing 
market conditions,’ and thereupon determine 
whether such conditions justified a certain 
price, and from that price the cost was to 
be computed. The dealer’s computation was 
not conclusive, and accordingly if his anal- 
ysis of ‘existing market conditions’ was not 
correct, and it was determined in a judicial 
proceeding that the conditions did not justify 
the price, then, even though he honestly 
believed that his survey justified that price, 
his computation would be rejected, and he 
would stand as a violator of the law. 


“The other provision made it unlawful to 
offer for sale or sell any merchandise at less 
than cost ‘with the intent, effect or result of 
unfairly diverting trade from or otherwise 
injuring a competitor.’ Laws of 1939, ch. 
248, sec. 116. That provision failed to pro- 
vide a definite standard by which the dealer 
could ascertain whether he was complying 
with the law, because it was impossible to 
know whether a sale would have the ‘effect 
or result’ of injuring a competitor some- 
where within the State. The Act violated 
the rule that the application of a penal 
statute or the right to injunctive relief 
should not be a matter of uncertainty and 
conjecture. It is well settled that a statute 
which prohibits the doing of an act in 
terms so vague that persons of ordinary 
intelligence must necessarily guess at its 
meaning and differ as to its application 
violates the constitutional guarantee of due 
process of law. State v. Magaha, 182 Md. 
122, 32 A. 2d 477. The Act of 1939 did not 
provide a reasonably ascertainable standard 
of guilt, and thus was not sufficiently ex- 
plicit to enable a person of ordinary intelli- 
gence to ascertain with a fair degree of 
certainty what sales it intended to prohibit.” 
190 Md. 112-123. The grounds upon which 
the Act of 1939 was invalid are applicable 
with greatest force to penal statutes. The 
Act of 1939 contained both penal and in- 
junctive provisions, and the Loughran case 
was an injunction case, not a criminal case. 
The court said, “For the reasons stated, 
it is unnecessary to discuss the severability 
of the injunctive and penal features of the 
Act, pressed by the appellants in their argu- 
ment. We hold that it is in conflict with 
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the Constitution of this State, and that 
such unconstitutionality strikes down both 
features of the same.” (178 Md. 52), and 
also said, “We are not unmindful that in 
some states fair trade acts embracing cer- 
tain of the above dubious terms have been 
sustained; but at the same time, similar 
terms in statutes of other states have failed 
to receive judicial approval.” State v. Pack- 
ard-Bamberger & Co., Inc., 123 N. J. L. 180, 
holding a New Jersey Unfair Sales Act 
unconstitutional was quoted with approval 
and Commonwealth v. Zasloff, 137 Pa. Super. 
96, [affirmed, 338 Pa. 457], holding a Penn- 
sylvania act unconstitutional was cited. Among 
the Maryland cases cited were Schneider v. 
Duer, 170 Md. 326, “in which a legislative 
enactment requiring that an applicant for 
barber’s license should be a graduate of the 
eighth grade and have completed a two- 
year course in a barber school or barber 
shop, with specifications as to what should 
be included in the course of instruction, was 
declared unconstitutional in that it imposed 
an arbitrary and discriminatory restriction 
upon the right to follow one’s vocation, 
although it is there recognized that the 
occupation of barbering is a trade or calling 
that may be subjected to police regulation 
so far as the health and safety of the public 
is concerned” 178 Md. 45, and Dasch vw. 
Jackson, 170 Md. 251, “wherein a statute 
designed to regulate the pursuit of the 
business of paperhanging was declared un- 
constitutional upon the ground that the 
Legislature may not, under the cloak of 
police regulation, place unnecessary restric- 
tions upon those desiring to engage in that 
vocation.” 178 Md. 46. 


[Cost Differentials Must Be Recognized] 


In Serrer v. Cigarette Service Company, 
148 Ohio St. 519, the Supreme Court of Ohio 
affirmed judgments of the Court of Appeals, 
which affirmed decrees of the trial court 
for the defendants, denying injunctions on 
the ground that section 6402-11(c), part of 
the Unfair Cigarette Sales Act, was uncon- 
stitutional. Plaintiffs have stressed differ- 
ences between the Ohio act and the Maryland 
act and between the Serrer case and the 
instant case. We are satisfied, however, 
that for present purposes the two acts, and 
section 6402-11(c) of the Ohio act and sec- 
tion 112 of the Maryland act, and the 
Serrer case and the instant case, are not 
distinguishable. In the Serrer case both 
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the trial court and the Court of Appeals 
filed lengthy opinions. 74 N. E. 2d 841; 74 
N. E. 2d 853. The Supreme Court filed a 
short opinion in which it said, “Upon the 
trial of the actions, a considerable amount 
of evidence was offered. Based on such 
evidence, the trial court found that the 
defendants’ ‘cash and carry’ price of $1.42 
per carton of cigarettes and the delivered 
price of $1.43 per carton represented amounts 
below ‘cost to the wholesaler,’ upon appli- 
cation of the formula contained in Section 
6402-11(c), General Code. In addition, the 
court found from the evidence an intent on 
the part of the defendants to injure competi- 
tors and lessen competition, and that some 
injury to the plaintiff had been established. 
However, the court denied the requested 
injunctions and entered decrees for the de- 
fendants on the basis that Section 6402-11(c), 
General Code, in attempting to prescribe a 
method for determining minimum sales 
prices, fails to recognize and provide for 
cost differentials between the operations 
of ‘service wholesalers’ on the one hand 
and ‘cash and carry wholesalers’ on the 
other, particularly as concerns the item of 
‘cash discounts’ in relation to the other 
factors of cost included in the definition of 
‘cost to the wholesaler,’ and that hence the 
statute as it stands is arbitrary, unreason- 
able and discriminatory, and violates the 
due-process and equal-protection clauses of 
the 14th Amendment to the Constitution of 
the United States and Section 19, Article I 
of the Constitution of Ohio. The Court of 
Appeals took substantially the same view 
of the controversies as did the trial court, 
and this court finds itself in general accord 
with the determinations made below. As 
we view the matter, the infirmity of Section 
6402-11(c), General Code, lies in the fact 
that it is so framed as not to make allow- 
ances for the differences in operating costs 
of different types of wholesalers, with the 
result that its application creates discrimina- 
tion in favor of one wholsaler over another. 
This being so, the statute violates the due- 
process and equal protection clauses of the 
Federal and state constitution, and is, there- 
fore, invalid. Although in this day and age 
it can hardly be urged that legislative bodies 
in the exercise of the police power may not, 
in the public interest and in the promotion 
of economic stability (annotations, 118 
A. L. R. 508 and 128 A. L. R. 1127), pro- 
hibit sales at below cost, the legislation 
enacted to accomplish such objects must 
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be so phrased as to recognize economies 
and practices whereby one seller is able to 
sell particular merchandise at a lower price 
than a competitor and still not be charge- 
able with selling below actual cost.” 148 
Ohio St., 521-523. As both of the appellate 
courts affirmed the trial court it was not 
necessary for either of them to pass upon 
the findings of injury to the plaintiff and 
intent to injure on the part of the defend- 
ant. The Supreme Court did not discuss 
the matter, but the Court of Appeals indi- 
cated doubt or disapproval of these findings. 


[Act Held Unreasonably Arbitrary and 
Discrinunatory | 


For the reasons already stated, which are 
in accord with the opinion in the Serrer 
case, we conclude that the Unfair Sales 
Act, particularly section 112, as embodied 
in section 113, is unreasonable, arbitrary 
and unjustly discriminatory, as between 
plaintiffs and defendant. We so conclude 
with respect to defendant’s Self-Service 
business, and also with respect to his Capi- 
tal business if the evidence can be regarded 
as showing that Capital sales, delivered on 
credit, were made at prices below “cost” 
computed in accordance with section 112. 
If the evidence can be so regarded, then 
defendant is selling “below cost’, not be- 
low his actual cost, but below “cost” deter- 
mined by an arbitrary formula, which swells 
his actual cost by ignoring actual cash dis- 
counts received and diminishes plaintiffs’ 
actual costs to the extent that they are 
greater than defendant’s. If it be said that 
any discrimination between defendant and 
plaintiffs or other competitors is removed 
by section 114, which exempts from the act 
prices “made in good faith to meet competi- 
tion”, then the act ceases to be an act to 
prohibit sales below cost and becomes a 
price-fixing act, which arbitrarily increases 
prices of the most efficient and economical 
dealer and permits prices to be there fixed. 

Plaintiffs indeed contend that “to meet 
competition” must be construed as meaning 

“to meet lawful competition”, so that one 
could not make—or justify—a price to meet 
competition without first proving that — 
competitor’s price was not “below cost”, 
defined, or otherwise unlawful. The Su. 
preme Court, in very different circumstances, 
has put such a construction upon the materi- 
ally different provision in the Robinson- 
Patman Act. Federal Trade Commission v. 
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Staley Company, (1945), 324 U. S. 746, 
753-754; Standard Oil Company v. Federal 
Trade Commission, (1951) 340 U. S. 231. 
But section 114(h) is practically identical 
with the language in the original section 2 
of the Clayton Act, which was amended by 
the Robinson-Patman Act. In this respect 
the original section 2 did not receive the 
construction recently given to the Robinson- 
Patman Act. New Jersey, Pennsylvania 
and California Unfair Trade Acts contained 
provisions excepting prices made to meet the 
“legal price’ of a competitor. The Cali- 
fornia act was held constitutional, but this 
provision was one of the reasons for holding 
the New Jersey and Pennsylvania acts un- 
constitutional. Supra. We cannot hold that 
by omitting the word “legal” the legislature 
meant to insert it. 


Court Decisions 
Blechman, Inc., et al. v. Kleinert Rubber Co., et al. 


64,443 


[Conflicts with Constitution] 


We hold, therefore, that the act, as be- 
tween defendant and plaintiffs, is in conflict 
with the Constitution of this state. Article 
23, Declaration of Rights. Defendant con- 
tends (1) that there is no evidence of injury 
to plaintiffs, (2) that the provision in section 
113 as to prima facie evidence of intent is 
unconstitutional, and (3) that in any event 
his prices were “made in good faith to meet 
competition”. Our conclusion as to section 
112, as embodied in section 113, makes it 
unnecessary to pass upon these contentions. 
We intimate no opinion as to any of them. 


Decree reversed with costs, and bill dis- 
missed. 


[] 62,826] Ralph Blechman, Inc., et al. v. I. B. Kleinert Rubber Co., et al. 
In the United States District Court for the Southern District of New York. Civil 


63-152. May 7, 1951. 


Sherman Antitrust Act 


Jury Trial—Legal and Equitable Relief Asked Upon Same Claim—Joinder of 
Actions Does Not Waive Right to Jury ‘Hearing on Claim for Money Damages.—When 
money damages are asked for violation of the antitrust laws and the injury resulting 
therefrom, there is a right to trial of the issue before a jury. Although the claim 
on which the money judgment is asked is also the basis for a request for equitable 
relief in the form of an injunction, such joinder of actions does not waive the right 
to the jury on those parts of the action where the jury could have been demanded 


before the adoption of the rules permitting such joinder. 
See the Sherman Act annotations, Vol. 1, f 1640.634, 1650.225. 


SAMUEL H. KAurmMan, D. J.: [Jn full text 
except for footnotes and omissions indicated 
by asterisks] This is an action under the 
Sherman and Clayton Acts, as amended, 
* * * for treble damages, a declaratory 
judgment, and injunctive relief. Defend- 
ants move pursuant to Rule 39 (a) (2), 
F. R. C. PB, for an order striking plaintiffs’ 
demand for a jury trial and transferring the 
action from the jury to the non-jury calen- 
der on the ground that the action is essen- 
tially equitable in nature. 


[Legal and Equitable Relief Based on Same 
Claim] 


Though the right to jury trial is to be 
determined by whether the issues, as dis- 
closed by the complaint, are essentially 
legal or essentially equitable in nature, * * * 
this test is of little aid where, as here, the 
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same claim is made the basis for both legal 
and equitable relief. * * * 


[Equal Importance of Legal and Equitable 
Allegations | 


Defendants attach special significance to 
paragraphs 49 and 50 of the complaint, 
which allege, in substance, that defendants 
intend to continue their allegedly illegal 
conduct, that plaintiffs have no adequate 
remedy at law, and that unless defendants 
are restrained plaintiffs will suffer irreparable 
damage. In determining the nature of the ac- 
tion, however, no more importance can be at- 
tached to these paragraphs than to the para- 
graph which precedes them, in which plaintiffs 
state a claim for money damages. Simi- 
larly, the prayer for equitable relief is no 
more controlling than the prayer for money 
damages in determining the essential na- 
ture of the complaint. 
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[Jury Allowed Where Money Damages 
Asked] 


An action under the anti-trust laws may 
be either equitable or legal in nature, or 
both. If the action be for money damages 
cnly, there is a right to jury trial. * * * 
Although the Rules now in effect abolish 
the procedural distinctions between law and 
equity, the right to a jury trial is preserved 
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in all cases in which it existed prior to the 
adoption of the Rules. The joinder of 
legal and equitable claims in one action, 
which is not only permitted but encour- 
aged, does not constitute a waiver of this 
right. * * * Plaintiffs, therefore, are en- 
titled to a trial by jury of the claim for 
money damages, and defendants’ motion 


must be denied. 
*k KO 


[1 62,827] United States v. Lee Shubert, Jacob J. Shubert, Marcus Heiman, United 
Booking Office, Inc., Select Theatres Corp., and L. A. B. Amusement Corp. 


In the United States District Court for the Southern District of New York. 


56-72. April 27, 1951. 


Civil 


Sherman Antitrust Act 


Interrogatories and Discovery—Protection of Informants—Disclosure of Persons and 
Papers Intended as Witnesses and Exhibits at Trial—Documents which will reveal the 
identity of informants and which are not to be offered by the government at trial, and 
data which have been assembled by attorneys for the government through their own efforts 
or by others working for them, specifically the FBI, need not be disclosed in answer to 
interrogatories or on a motion for discovery. However, the court requires the government 
to divulge the names of persons allegedly prohibited from engaging in the defendants’ 
business, or who were harassed by the defendants, when such persons are intended to be 
used as witnesses by the government, and to submit copies of communications from 
informants which the government intends to introduce as evidence at the trial. The court 
holds that it is not a satisfactory answer for the government to say that it does not pres- 
ently know which witnesses it will call, and requires that the government name those it 
presently intends to call, and that the list be supplemented when it is more definitely 
known who the witnesses will be. 


See the Sherman Act annotations, Vol. 1, J 1610.3515, 1610.360. 


For the plaintiff: Richard K. Decker, Herbert N. Maletz, Henry M. Stuckey, Victor 
A, Altman, and Estella L. Baldwin. 


For the defendants: Cravath, Swaine & Moore, for Marcus Heiman and United 
Booking Office, Inc.; Klein & Weir, for Lee Shubert, Jacob Shubert, Select Theatres 
Corporation and United Booking Office, Inc.; Lipper, Shinn & Keeley, jor, Lo Acmbs 
Amusement Corporation (Alfred McCormack, William Klein, Aaron Lipper and Murray 
W. McEniry, of counsel), all of New York, New York. 


Lepett, D. J.: [In full text except for 


“50. The defendants, for many years 
omissions indicated by asterisks] On Febru- ene 


last past, have been and now are engaged 


ary 21, 1950 the United States commenced 
the within action, charging that the named 
defendants had combined and conspired to 
restrain and monopolize trade and com- 
merce in the legitimate theatre industry, 
in violation of the provisions of Sections 1 
and 2 of the Sherman Anti-trust Act [15 
U. S. C. §§1, 2.] The specific offenses 
charged, to which the defendants have en- 
tered a general denial, appear in paragraphs 
50, 51 and 52 of the complaint, which read 
as follows: 
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in a combination and conspiracy in re- 
straint of the aforesaid interstate trade 
and commerce in the production, booking 
and presentation of legitimate attrac- 
tions and have combined and conspired to 
monopolize, and have attempted to mo- 
nopolize and have monopolized the afore- 
said interstate trade and commerce in the 
booking of legitimate attractions through- 
out the United States * * *, 


52: Pursuant to said combinations and 
conspiracies, attempts to monopolize and 
monopolizations, the defendants have done 


Copyright 1951, Commerce Clearing House, Inc. 


Number 215—93 
5-25-51 


the things they agreed to do, by the 
following means, among others: 
Sh eS 


(g) Entered into agreements with 
operators whereby said operators agreed 
to present only attractions booked 
through the defendants and defendants 
agreed not to book for competing 
operators; 

(h) Excluded legitimate attractions 
booked independently of the defendants 
from theatres operated by them and 
from affiliated theatres; 

(i) Excluded legitimate attractions 
booked through the defendants from thea- 
tres competing with affliated theatres or 
with those operated by the defendants; 

(j) Harrassed operators of compet- 
ing theatres; 

(k) Coerced and intimidated inde- 
pendent theatre operators located in 
towns where the defendants operated 
theatres, or where they desired to oper- 
ate theatres, to relinquish control of 
their theatres or a share of the profits 
thereof, by expressed or implied threats 
to deprive them, by virtue of the de- 
fendants’ control of booking, of access 
to legitimate attractions; 

(1) Acquired control of the operation 
of competing theatres.” 


[Interrogatories Served] 


On September 6, 1950 the defendants 
served upon the United States a set of 
interrogatories pursuant to Rule 33 of the 
Federal Rules of Civil Procedure. * * * 
Objections were made to interrogatories 
Nos. * * * The specific grounds of the 
objections were that the interrogatories 
call for the disclosure, contrary to public 
policy, of the identity of persons who have 
provided the United States with informa- 
tion concerning the commission of an of- 
fense against the United States, and that 
the sources of such information are con- 
fidential and privileged. An additional 
ground for objection * * * was that the 
information sought constituted the “work 
product” of the Department of Justice and 
was not subject to discovery within the rule 
of Hickman v. Taylor, 329 U. S. 495 (1947). 
Further objection is made * * * on the 
ground that it calls for the production of 
records of investigations of the Federal 
Bureau of Investigation which plaintiff con- 
tends are confidential and privileged. 

Ske kek 


Trade Regulation Reports 


Court Decisions 
U.S. v. Shubert, et al. 


64,445 


[Need for Narrowing of Issues] 


One of the elements which must be con- 
sidered in an action of this kind is that 
this is a civil anti-trust suit, charging the 
defendants with an extensive conspiracy to 
violate the anti-trust laws, a conspiracy 
dating back to 1933. The investigation into 
the conduct of the defendants was con- 
ducted by the government over a period 
of about five years. The defendants are 
alleged to own, control or dominate hun- 
dreds of theatres throughout the United 
States. It is obvious that some attempt 
must be made by the parties and the court 
to narrow the issues and limit the proof, 
so as to keep the trial that will eventually 
be held within the bounds of reasonable- 
ness. * * * 


[Extent of Informer Privilege] 


Another element which must be con- 
sidered is the extent to which governmental 
privilege may keep from discovery matters 
and documents which are in the possession 
of the government. The government may 
claim a genuine privilege for communica- 
tions it receives from those who give infor- 
mation concerning law violations “because 
such communications ought to receive en- 
couragement, and because that confidence 
which will lead to such communications can 
be created only by holding out exemption 
from a compulsory disclosure of the infor- 
mant’s identity”. VIII Wigmore on Ewi- 
dence, § 2374. Even this privilege is sub- 
ject to certain inherent exceptions (Wig- 
more § 2374): 


“(1) The privilege applies only to the 
identity of the informant, not to the con- 
tents of his statement as such, for, by 
hypothesis, the contents of the communi- 
cation are to be used and published in 


the course of prosecution. 
KK? 


[Identity of Informers, Lawyers’ 
Work Product, and FBI] 


The government, as a plaintiff enforcing 
a violation of Sections 1 and 2 of the Sher- 
man Act, is subject to the deposition and 
discovery provisions of the Federal Rules 
of Civil Procedure, to an extent necessary 
to inform the defendant clearly and specif- 
ically of the nature of the charges against 
him, the transactions upon which the gov- 
ernment will rely to sustain the charges 
and the documentary proof of the charges. 
But documents which will reveal the 
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U.S. v. Shubert, et al. 


identity of persons who have “informed” 
with respect to the alleged illegal activities 
and which are not to be offered by the 
government at the trial, and data which has 
been assembled by the attorneys tor the 
government through their own efforts or by 
others working under their directions, in- 
cluding statements of witnesses taken by 
those employed in the Department of Jus- 
tice or any of its bureaus, in the preparation 
of the case for trial, and specifically the 
contents of reports by the F. B. I. and 
investigating agents of the Department of 
Justice, need not be disclosed in answer 
to interrogatories or on a motion for a 
discovery. It may be that special circum- 
stances developing at the trial will require 
a departure from this ruling, but that will 
be for the trial judge to decide on the 
showing then made. 

a as 

I will now make the following rulings 
on the government’s objections to the de- 
fendants’ interrogatories: 


As stated above, the government an- 
swered a number of interrogatories, even 
though it had filed formal objections thereto. 
The answers were made, reserving the ob- 
jections. Where the answers are sufficient, 
the objections really become moot. * * * 


[Injured Persons to Be Named] 


The plaintiff is directed to answer so 
much of interrogatory 8 (e) as requests the 
plaintiff to “identify each person, corpora- 
tion and association if any, that were 
allegedly unable to present legitimate at- 
tractions in the Belasco Theatre, Washing- 
ton, D. C. during the period when it was 
‘kept dark’”. The plaintiff wille also fur- 
nish the defendants with copies of each 
communication received by the Department 
of Justice from any person complaining that 
he was prevented from presenting legitimate 
attractions at the Belasco Theatre, if the 
communication is to be offered by plaintiff 
as an exhibit at the trial. 


[Intended Evidence of “Policy”] 


The plaintiff's answer to interrogatory 
12 (h) is general in its terms. The answer 
should be amplified by stating the par- 
ticular instances the plaintiff intends to 
rely upon at the trial to establish the alleged 
“policy” of the defendants’ which is de- 
scribed in the plaintiffs answer to this 


interrogatory. 
a ane 
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[Persons Who May Be Witnesses] 


The plaintiff has not answered interroga- 
tory 12 (i) which relates to defendants’ 
alleged harassment of operators of compet- 
ing theatres. The plaintiff is directed to 
answer this interrogatory in respect to any 
harassed theatre operator who will be a 
witness for the plaintiff at the trial or con- 
cerning whom the plaintiff intends to offer 
evidence at the trial. 


Plaintiff has answered in a general way 
interrogatory 13 (b) which relates to per- 
sons who are alleged to have been denied, 
by defendants, the right to engage in the 
business of operating a booking office in 
competition with defendants. If the plain- 
tiff has the names of any persons who were 
thus excluded by defendant from the book- 
ing of theatrical attractions, and who will 
be witnesses at the trial, or concerning 
whom plaintiff intends to offer evidence at 
the trial, interrogatory 13 (b) should be 
answered as to such persons. 

Plaintiff objects to interrogatory 13 (d) 
which relates to independent legitimate 
theatre operators who are alleged to have 
been forced out of the business of present- 
ing legitimate attractions, by the defend- 
ants. The plaintiff is directed to answer 
this interrogatory in respect to any such 
theatre operator who will be a witness for 
the plaintiff at the trial or concerning whom 
the plaintiff intends to offer evidence at the 
trial. 


[Statements Intended as Exhibits] 


Plaintiff objects to defendants interroga- 
tories 14 (a), 14 (b) and part of 14 (e). 
Those interrogatories relate to persons 
who have complained and communications 
received by the Department of Justice from 
persons complaining of the defendants, in 
connection with the production, presenta- 
tion and booking of legitimate attractions. 
Interrogatory 14 (a) should be answered 
in respect to any complainant who will be 
called as a witness by the plaintiff. Inter- 
rogatories 14 (b) and 14 (e) should be 
answered insofar as they call for copies of 
any communication received from any com- 
plainant, if the plaintiff intends to offer the 


communication as an exhibit at the trial. 
* OK Ok 


[Listing of Planned Witnesses] 


In interrogatories 16 and 17 defendants 
ask that plaintiff furnish the names and 
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addresses of all witnesses plaintiff intends 
to call to prove the alleged conspiracy and 
the alleged attempt to monopolize the book- 
ing and presentation of legitimate attrac- 
tions. The plaintiff's answer, in each in- 
stance, is that plaintiff does not presently 
know what witnesses it expects to call and 
further states that plaitniff agrees to fur- 
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prior to the trial. That answer is not 
satisfactory. Plaintiff must know at this 
time the names of certain witnesses who 
will be called by the plaintiff. The list of 
plaintiff’s prospective witnesses should be 
furnished as it is now known. It may be 


supplemented later. 
kk Ok 


nish such information to the defendants 


[f] 62,828] Protexol Corp. v. Koppers Co., Inc. 


In the United States District Court for the Southern District of New York. No. 
63-149. April 26, 1951. 


Sherman Antitrust Act 


Violation as Defense to Infringement Action—Antitrust Violation Counterclaim for 
Treble Damages—Separate Trial of Issue Before Jury—When misuse of a patent in vio- 
lation of the antitrust laws is alleged and treble damages are asked therefor by a defendant 
who-is charged with infringement, the issue of antitrust violation is triable before a jury 
in a separate trial, although the remainder of the case may be equitable with no right to 
jury trial. In this respect the antitrust counterclaim is different from another counter- 
claim which merely attacks the validity of the patent, since the latter only insures that the 
defendant can continue with the action even if the plaintiff chooses to drop it, and does not 
really introduce any new issues although it is denominated a counterclaim. The triable 
issues in such case are the same as those of the complaint and, being equitable, cannot 


have a jury demanded for their trial. 


See the Sherman Act annotations, Vol. 1, J 1640.634, 1640.684, 1660.312. 


For the plaintiff: E. John Ernst, Jr. 


For the defendant: Cooke, Armstrong & Grant. 


Knox, D. J.: [Jn full text except for omis- 
sions indicated by asterisks] Plaintiff has 
moved to have this case transferred from the 
Non-Jury Calendar to the Jury list of causes. 


The complaint recites three claims; in- 
fringement of a patent, wrongful use of 
trade secrets disclosed to defendant, and 
unfair competition in the use of a trademark. 
On each count, an injunction is sought against 
the illegal conduct alleged against defend- 
ant, together with an accounting for profits 


and damages resulting therefrom. 
* Ok Ox 


[Whole Issue Triable Under Equity Section] 


Plaintiff contends, * * * that, in regard to 
the alleged patent infringement, it has stated 
one claim under 35 U. S. C. A. §67 for 
damages, and that this is triable by jury as 
of right. It also asserts a separate equitable 
claim under 35 U. S. C. A. §70, and asks 
for injunctive relief. Such a construction 
of the complaint is untenable. Section 70 
specifically provides for the recovery of 
general damages in actions that are brought 
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pursuant to its terms. Thus, once equitable 
relief is demanded the entire claim falls 
within, and is disposable under, the provi- 
sions of Section 70. A separate action on 
the case for damages does not persist. * * * 

* Ok O* 

Plaintiff urges further that defendant’s 
answer sets up two counterclaims triable 
by jury, and, inasmuch as the issues of the 
counterclaim are closely related to those 
raised by the complaint, the whole case is 
one for a jury. 

Defendant’s first counterclaim is for a de- 
claratory judgment that plaintiff’s patent is 
invalid and not infringed. * * * 


[Antitrust Issue Carries Right to Jury] 


The second counterclaim asks treble dam- 
ages under the anti-trust laws for restraints 
upon competition growing out of plaintiff's 
conduct with regard to the allegedly invalid 
patent and trade secrets. There seems no 
doubt that, if timely demand is made, this 
claim is triable by jury as of right. * * * 
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However, the first counterclaim, which 
attacks the patent, is equitable in nature in 
the light of the request for an injunction in 
addition to the declaratory judgment. * * * 


[No Separate Issue in Counterclaim] 


Even if the counterclaim sought only a 
declaratory judgment that the patent is in- 
valid and uninfringed, without a prayer for 
an injunction, it would not, of itself, entitle 
either party to a jury trial of the issues. 
The counterclaim is permitted only to pre- 
vent the matter from remaining undecided 
if plaintiff withdraws his suit, and, by not 
injecting a new issue into the case, does not 
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color or affect the action in any other way. 
* * * Hence, the manner of trial of such 
a counterclaim becomes relevant and deter- 
minative only if the complaint is not prose- 
cuted. 


[Severance Available on Antitrust 
Counterclaim] 


Many of the issues raised by the anti- 
trust counterclaim will have been foreclosed 
upon trial of the patent, trade secret, and 
trademark issues to the court. However, if 
plaintiff insists on trying the anti-trust 
counterclaim by jury, it will be severed, to 
be tried following the main case. * * * 


[| 62,829] United States v. Max Gerber, et al. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. Civil Action No. 49 C 1300. Filed May 4, 1951. 


Sherman Antitrust Act, Clayton Antitrust Act 


Consent Decree—Combinations in Restraint of Trade—Exclusive Supply Contracts— 
Discriminations and Preferences in Selling or Refusing to Sell Plumbing Fixtures and 
Sanitary Brass Goods.—In an action against defendant manufacturers of plumbing fixtures 
and sanitary brass goods charging violation of the federal antitrust laws by restraining 
purchasers from purchasing from other companies, a consent decree has been entered 
whereby defendant manufacturers were enjoined from selling plumbing fixtures on the 
condition that the purchasers buy any sanitary brass goods from the defendants; from 
selling sanitary brass goods on the condition that the purchasers purchase any plumbing 
fixtures from the defendants; from entering into a contract or agreement preventing pur- 
chasers from purchasing any plumbing fixtures or sanitary brass goods from anyone other 
than the defendants; from selling plumbing fixtures on condition that the purchaser shall 
not purchase, use, deal in, or sell sanitary brass goods made or sold by anyone other than 
the defendants; from selling sanitary brass goods on condition that the purchaser shall 
not purchase, use, deal in, or sell plumbing fixtures made or sold by anyone other than the 
defendants; from refusing to sell or discriminating in the price of plumbing fixtures because 
the customer is not purchasing sanitary brass goods from the defendants; or from refusing 
to sell or discriminating in the price of sanitary brass goods because the customer is not 
purchasing plumbing fixtures from the defendants. 


See the Sherman Act annotations, Vol. 1, { 1220.193, 1220.203, 1530.40, 1590. 
See the Clayton Act annotations, Vol. 1, J 2023.49. 
For the plaintiff: H. G. Morison, Assistant Attorney General; Sigmund Timberg, 


Willis L. Hotchkiss, and E. Houston Harsha, Special Assistants to the Attorney General; 
William D. Kilgore, Jr., Special Attorney. 


For the defendants: Harold L. Perlman and H. R. Begley, of the firm of Gottlieb 
and Schwartz. 


Before MicHAegt L. Icor, United States District Judge. 


Final Judgment 
[In full text] Plaintiff, United States of 
America, having filed its complaint herein 
on October 15, 1948, defendants having 
appeared and filed their answers denying 
the substantive allegations thereof, and the 
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plaintiff and defendants by their attorneys 
having consented to the entry of this Final 
Judgment, 

Now, therefore, without any testimony 
or evidence having been taken herein and 
without trial or adjudication of any issue 
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of fact or law herein, and upon the consent 
of the parties hereto, it is hereby 


Ordered, adjudged and decree as follows: 


I 
[Sherman, Clayton Acts Involved] 


The Court has jurisdiction of the sub- 
ject matter herein and of the parties hereto. 
The complaint states a cause of action 
against the defendants under Section 1 of 
the Act of Congress of July 2, 1890, entitled 
“An Act To protect trade and commerce 
against unlawful restraints and monopolies,” 
commonly known as the Sherman Act, and 
under Section 3 of the Act of Congress of 
October 15, 1914, commonly known as the 
Clayton Act. 

Lit 


[Definitions] 


As used in this Final Judgment: 


(A) “Defendants” shall mean Max Ger- 
ber (operating under the trade name Gerber 
Enterprises), Kokomo Sanitary Pottery 
Corporation, Woodbridge Sanitary Cor- 
poration, Globe Valve Corporation, and 
Gerber Industries, Inc., or any of them; 

(B) “Plumbing fixtures” shall mean 
plumbing articles, such as lavatories, water 
closets and urinals made of vitreous china 
or pottery, and such plumbing specialties 
as steel or metal shower stalls, or any one 
or more items of such fixtures; 

(C) “Sanitary brass goods” shall mean 
bath and shower fittings (such as tub fillers, 
tub and shower fittings, drains and over- 
flows), lavatory fittings (such as faucets, 
drains and combination fittings), and sink 
fittings (such as sink faucets, strainers and 
combination fittings), and other like items, 
or any one or more items of such goods. 


III 
[Applicability] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant, its officers, directors, agents, 
employees, subsidiaries, successors and as- 
signs, and all other persons acting under, 
through or for such defendant. 


IV 
[Exclusive Supply Contracts Enjoined] 


Defendants are hereby jointly and sev- 
erally enjoined and restrained from: 
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(A) Selling or attempting to sell, or 
making or adhering to any contract for 
the sale of: 

(1) Plumbing fixtures on the condition, 
express or implied, that the purchaser shall 
purchase any sanitary brass goods from 
the defendants, or 

(2) Sanitary brass goods on the condi- 
tion, express or implied, that the purchaser 
shall purchase any plumbing fixtures from 
the defendants; 

(B) Entering into, adhering to or claim- 
ing any rights under contract, agreement or 
understanding, express or implied, with 
any purchaser which prevents such pur- 
chaser from purchasing, dealing in, using 
or selling plumbing fixtures or sanitary 
brass goods from anyone other than the 
defendants. 


Vv 


Defendants are hereby jointly and sev- 
erally enjoined and restrained from: 

(A) Selling or attempting to sell, or mak- 
ing or adhering to any contract for the 
sale of: 

(1) Plumbing fixtures on the condition, 
express or implied, that the purchaser 

(a) shall not purchase sanitary brass 
goods made or sold by anyone other than 
the defendants, or 

(b) shall not use, deal in or sell sanitary 
brass goods other than those made or sold 
by the defendants, 

(2) Sanitary brass goods on the condi- 
tion, express or implied, that the purchaser 

(a) shall not purchase plumbing fixtures 
made or sold by anyone other than the 
defendants, or 

(b) shall not use, deal in or sell plumbing 
fixtures other than those made or sold by 
the defendants; 

(B) Entering into, adopting, adhering to 
or furthering any agreement or course of 
conduct for the purpose of, or which in 
effect constitutes, the selling or making or 
adhering to a contract for the sale of 
plumbing fixtures or sanitary brass goods, 
contrary to the provisions of Paragraph 
(A) of this Section V. 


VI 


[Discriminations and Preferences 
Prohibited] 
Defendants are jointly and severally en- 
joined and restrained from: 
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(A) Refusing to sell or discriminating 
in the price, term, or condition of sale of 
plumbing fixtures, or refusing to fill or ship, 
or discriminating in or delaying the filling 
or shipping of any order for plumbing fix- 
tures, because the customer has not pur- 
chased, is not purchasing, or will not agree 
to purchase, sanitary brass goods from the 
defendants; 

(B) Refusing to sell or discriminating in 
the price, term, or condition of sale of 
sanitary brass goods, or refusing to fill 
or ship, or discriminating in or delaying 
the filling or shipping of any order for 
sanitary brass goods because the customer 
has not purchased, is not purchasing, or 
will not agree to purchase, plumbing fix- 
tures from the defendants. 


VII 
[Notice to Purchasers] 


Within 60 days after the date of this 
Judgment, each defendant shall send writ- 
ten notice, in a form approved by the At- 
torney General, to each person who has 
purchased or attempted to purchase any 
plumbing fixtures or sanitary brass goods 
from such defendant within the 6 months 
preceding the date of said Judgment, in- 
forming such person of the terms of this 
Judgment. 

Va 


[Examination of Records] 


For the purpose of securing compliance 
with this Final Judgment, and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall upon writ- 
ten request of the Attorney General or an 
Assistant Attorney General and on rea- 
sonable notice to any defendant made to its 
principal office, and subject to any legally 
recognized privilege, be permitted @ieacs 
cess during the office hours of said defend- 
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ant to all books, ledgers, accounts, corre- 
spondence, memoranda and other records 
and documents in the possession or under 
the control of said defendant relating to 
any matters contained in this Judgment, 
and (2) subject to the reasonable con- 
venience of said defendant and without re- 
straint or interference from it to interview 
officers or employees of said defendant, 
who may have counsel present, regarding 
any such matters. For the purpose of se- 
curing compliance with this Judgment any 
defendant, upon the written request of the 
Attorney General or an Assistant Attorney 
General and on reasonable notice to its 
principal office, shall submit such written 
reports with respect to any of the matters 
contained in this Judgment as from time 
to time may be necessary for the purpose 
of enforcement of this Judgment. No infor- 
mation obtained by the means provided in 
this Section shall be divulged by any repre- 
sentative of the Department of Justice to 
any person other than a duly authorized 
representative of such Department, except 
in the course of legal proceedings to which 
the United States is a party for the pur- 
pose of securing compliance with this Judg- 
ment, or as otherwise required by law. 


Ix 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained 
for the purpose of enabling any parties to 
this Judgment to apply to this Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this Judg- 
ment or for the modification or terminat- 
ing of any of the provisions thereof, and 
for the purpose of the enforcement of com- 
pliance therewith and the punishment of 
violations thereof. 


[] 62,830] Palmer v. Angert. 


In the Supreme Court of Kings County, New York. 125 N. Y. J. 1852. May 18, 1951. 


New York Fair Trade (Feld-Crawford) Act 


Price Enforcement—Enforcement by Retailers—No Relief Granted to Either Retailer 
Where Both Sell Below Fair Trade Price.—A group of retail druggists, having secured 


a judgment permanently enjoining another retail druggist from selling a number of com- 
modities below the fair trade price, sought to have the defendant punished for contempt. 
The defendant by countermotion sought to vacate or modify the judgment. Upon trial, the 
evidence showed that the plaintiffs, or some of them, as well as the defendant, had violated 
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the fair trade laws. 
defendant were entitled to any relief. 
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Therefore, upon equitable principles, neither the plaintiffs nor the 


See the State Laws annotations, Vol. 2, { 8604.30, 8604.817. 
See Resale Price Maintenance Commentary, Vol. 2, § 7358. 


[Motion to Punish for Contempt] 


GerorcE E. Brower, Official Referee: This 
is a motion brought by the plaintiffs for an 
order to punish the defendant for contempt 
of court in failing to obey the provisions of 
a judgment of this court permanently en- 
joining the defendant from selling or offer- 
ing for sale certain commodities at prices 
below those fixed by contracts made pursu- 
ant to the Fair Trade Law, section 369-a., 
To which motion the defendant responds 
by a counter motion in which he prays for 
an order vacating and setting aside the 
judgment referred to in the plaintiffs’ mo- 
tion or in the alternative to modify the 
same, and for a further order punishing 
the plaintiffs and each of them for contempt 
of this court for a violation of said judg- 
ment and for other and different relief as 
might be proper in the premises. Both 
motions have been referred to me as referee 
to hear and determine and to make an 
appropriate order herein. 


[All Parties—Drug Retailers] 


It would appear that all parties to the 
action are engaged in the retail sale of 
drugs. 

It would also appear that in August of 
1941 a judgment was awarded in favor of 
the plaintiffs and against the defendant per- 
manently enjoining and restraining the de- 
fendant from selling any of the com- 
modities owned or produced by certain 
manufacturers below the price fixed in cer- 
tain fair trade contracts. 


[All Parties Guilty of Violations] 


Upon trial, evidence was given by shoppers 
employed by the plaintiffs showing that the 
defendant on many occasions had sold ar- 
ticles at prices below the fair trade con- 
tracts made with the retailers and the 
manufacturers. The defendant offered no 
proof to the contrary but admits having 
made such sales from time to time. Evi- 
dence was given by the defendant which 
was also obtained by shoppers employed 
by him that the plaintiffs, or some of them, 
had sold articles of the same nature in 
violation of the fair trade contract. No 
proof was offered to the contrary by the 
plaintiffs. It was also made to appear in 
defendant’s Exhibits A and B that the 
plaintiff Palmer conducts a retail drug store 
upon the front of which store in large 
letters there appears a sign reading “Cut 
Rate Drugs” and which, to my mind, is a 
notice to the public that he is doing pre- 
cisely that of which he now accuses the 
defendant of doing. 


The record here discloses that the plain- 
tiffs, or some of them, are guilty of viola- 
tion of the price maintenance agreements 
which they seek to enforce. 


[No Relief Granted] 


Therefore, upon equitable principles, and 
upon the records before me I hold that 
neither plaintiffs or the defendants are en- 
titled to the relief they seek. 

Judgment is rendered dismissing the mo- 
tion on the merits and dismissing defend- 
ant’s counter motion and without costs to 
either party as against the other. Settle 
order on notice. 


[ 62,831] United States v. E. I. du Pont De Nemours & Co. 
In the United States District Court for the District of Delaware. Civil Action 1216. 


Third Trial Memorandum. March 15, 1951. 


Sherman Antitrust Act 


Practice and Procedure—Competency of Evidence—Post-Complaint Evidence In- 
admissible-—Evidence which has arisen since the filing of the complaint is not material 
to the proof of the issue whether, prior to that time, defendant dominated an unlawful 
monopoly in the manufacture and sale of cellophane and caps and bands. Post-complaint 
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evidence can possess functional importance, but such function relates to questions bearing 


on the remedy to be afforded by equity. 


See the Sherman Act annotation, Vol. 1, f 1610.301. 


For the plaintiff: William Marvel, U. S. Attorney; James L. Minicus, Julius C. 
Renninger, Joseph F. Tubridy, Philip L. Roache, Jr., William J. McAuliffe, Jr., and 


Forrest A. Ford. 


For the defendant: Hugh M. Morris and Alexander L. Nichols (of Morris, Steel, 
Nichols and Arsht); Gerhard A. Gesell, James H. McGlothlin, David C. Acheson, Harvey 
Levin and George J. Kuehnl (of Covington and Burling), of Washington, D. C.; and 


Francis J. Jugehoer. 


For a previous ruling in the same case, see {] 62,749. 


LEAHY, Chief Judge: [In full text except 
for footnotes and omissions indicated by aster- 
isks] During trial the question was presented 
whether evidence of facts arising since the 
filing of the complaint on December 13, 
1947, should be introduced or discussed. 
Defendant takes the position that where § 4 
of the Act is in issue post-complaint evi- 
dence is admissible, and the decision on the 
merits should consider such evidence as of 
the time of judgment, i. e., this may be the 
time when the evidence is closed. * * * 


[Evidence Inadmissible] 


For a better understanding of this memo- 
randum, note that the question arises on the 
presentation of the Government’s case in 
chief. Moreover, it is necessary to distin- 
guish between subsequent statements (post 
December 1947) which relate back to events 
occurring before the filing of the complaint, 
and acts and events (or interpretive state- 
ments in explanation) which came into 
existence after the filing of the complaint; 
the former, if not subject to other infirmity, 
are admissible during the trial at this time. 
In addition, the Government says it is not 
its position that acts and events, occurring 
after the filing of the complaint, are fore- 
closed from consideration, say, in drafting 
a final decree. Suspending, for the moment, 
the question whether post-complaint evi- 
dence is admissible on the merits of the 
case, I am clear that, at this stage of the 
trial, such evidence is not admissible in 
connection with the presentation of the Goy- 
ernment’s case in chief. Hence, if any of 
the documentary proofs, which the Govern- 
ment has already offered or will offer in 
the future, contain post-complaint evidence 
or statements explanatory thereof, no com- 
ment or argument is to be permitted with 
respect to such evidence by defendant. * * * 


{@ 62,831 


[Evidence not Material] 


The charge of monopolization, here, has 
a frame of reference from 1923 to Decem- 
ber 1947, when the complaint was filed. 
Paragraphs 21 of the complaint and answer 
would seem to fix the ultimate probandum. 
Within this circumscription, the Govern- 
ment has the burden of proving a prima 
facie case of violation of §2 of the Act. 
This is the alleged violation within the issue 
joined, and this would seem to be the con- 
fines of both parties, irrespective of the 
validity of any affirmative defense which I 
sedulously refrain from passing on, for the 
palpable reason I know not what texture 
such a defense may have when such proffer 
is made. The Chancellors recognized early 
that post litem motam evidence can possess 
functional importance, but such function 
relates to questions bearing on the remedy 
to be afforded by equity. Hence, facts and 
interpretive statements, occurring after De- 
cember 1947, are not material at this time to 
the proof of the issue whether from 1923 to 
1947 defendant dominated an unlawful mo- 
nopoly in the manufacture and sale of cello- 
phane and caps and bands. 


[Pretrial History] 


This view was latent at the pretrial con- 
ference. The Supplemental Pretrial Order, 
dated October 11, 1949, discloses there would 
be a separate hearing on relief, in the event 
of a judgment in favor of the Government. 
In fact, at pretrial, both parties proposed 
orders which contained a provision for a sep- 
arate hearing on relief. The Government 
argues that at pretrial the designation—upon 
agreement of parties and order of the Court 
—for the purpose of proof and arguments 
on relief became the law of the case, i. e., 
in the matter at bar there would be a bi- 
partite proceeding, 1. proof would be ad- 
dressed to the alleged violation of §2 and, 
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in the event of a decision for plaintiff on 
that issue, 2. a subsequent hearing or trial 
would be had of matters pertinent to the 
remedy. 


[Evidence Restricted to Merits] 


* * * For my purposes, at this time, 
I shall leave undecided any ideas of what 
evidence may go to remedy and will restrict 
my inquiries to testing the merits of the 
things which are concerned with the sub- 
stantive offense as charged in the complaint 
and as it affects the Government’s case in 
chief. Specifically, I have no present inter- 
est in the discontinuance of unlawful prac- 
tices or what changes may have occurred 
in the industrial status which was brought 
to scrutiny by the complaint. In the trial 
of an antitrust case courts do not pause to 
weigh the element of mootness created by 
a change of circumstances. Changes in cir- 
cumstances in this particular type of litiga- 
tion, or by way of example in reorganization 
proceedings, are considered primarily in 
terms affecting the remedy. The broad 
design in the case at bar is whether proof 
shows defendant at the origin of this litiga- 
tion was in violation of §2 of the Act; and 
if it was, what proper remedial measures 
should equity apply under §4. Proof as to 
these two items is clearly divisible. Cer- 
tainly, with the intention in mind to simplify 
and expedite a difficult trial, I entered the 
pretrial order of October 11, 1949, whereby 
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ample opportunity is to be given defendant 
to adduce any post litem motam evidence 
it may marshal on the separate hearing of 
matters pertaining to relief, should that ques- 
tion arise as a result of a decision favorable 
to plaintiff on the issue posed by § 2. 


[No Decision of Evidence 
for Defense | 


For the present moment, passing a sug- 
gestion I have noted as to whether the post 
litem motam evidence might form the basic 
structure of an affirmative defense, I shall 
determine, at* this stage of the trial, that 
argument and discussion, as well as proof, 
of matters which have a direct relation to 
the remedy should not be permitted to per- 
vade the trial in connection with the in- 
troduction of the Government’s case in 
chief. When the Government has rested on 
what it will urge is the establishment of a 
prima facie case, I shall then make a defini- 
tive ruling on whether voluntary discon- 
tinuance of the alleged unlawful practices 
or diminution of the unlawful status may 
be considered as a part of an affirmative 
defense. At present, for whatever purpose 
the information may suggest, I think changes 
in the industry of the nature noted, may 
influence the texture and form of any de- 
cree if violation has been found; such ele- 
ments, however, should not be permitted to 
prejudice the Government’s right to a de- 
cree if violation has been established. 


[] 62,832] United States v. E. I. du Pont De Nemours & Co. 
In the United States District Court for the District of Delaware. Civil Action 1216. 


Fourth Trial Memorandum. April 3, 1951. 


Sherman Antitrust Act 


Practice and Procedure—Competency of Evidence—Evidence of Enlargement of 
Market Admissible, if at All, as Affirmative Defense——Defendant may not comment upon: 
any document introduced into evidence by the government nor upon any portion of the 
record that shows the existence and effect of competition created by the use of materials 
substituted for cellophane and bands and caps, since the complaint charges the defendant 
with monopolizing the market for said articles and any evidence concerning the enlarge- 
ment of the market by use of substituted materials, if admissible, is a matter of affirmative 
defense. 

See the Sherman Act annotation, Vol. 1, J 1610.301. 

For the plaintiff: William Marvel, U. S. Attorney; James L. Minicus, Julius C. 
McAuliffe, Jr., and Forrest A. Ford. 


For the defendant: Hugh M. Morris and Alexander L. Nichols (of Morris, Steel,. 
Nichols and Arsht); Gerhard A. Gesell, James H. McGlothlin, David C. Acheson, Harvey 
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Levin and George J. Kuehnl (of Covington and Burling), of Washington, D. C.; and 


Francis J. Jugehoer. 


For previous rulings in same case, see {] 62,749 and 62,831 in this volume. 


LEAHY, Chief Judge: [Jn full text except 
for footnotes and omissions indicated by as- 
terisks| * * * Both parties have argued, as 
to certain exhibits, the relevancy and mate- 
riality of comments by defense counsel to 
statemeuts appearing in certain of the Gov- 
ernment’s documentary proofs relating to 
substitute products which are in competi- 
tion with cellophane and caps and bands. 
* * * The Government has now presented 
the question for determination. 


[Three Alternative Solutions] 


Whether references to flexible packaging 
materials and other materials outside the 
packaging industry, which may or may not 
be substitutional for cellophane are (1) rele- 
vant and material to the issues of the case at 
bar within § 2 of the Act (18 [15] U.S.C. A. 
§ 2); or, (2) in the alternative, whether, 
under the precise allegations of the com- 
plaint, the Government must assume and 
meet a burden of proof that, as a question 
of fact, an indeterminable number of flexi- 
ble packaging materials in the field of uses 
for cellophane and caps and bands, are not 
in competition with defendant’s cellophane 
products within §2 of the Act—or, (3) 
whether the burden of affirming that such 
flexible packaging materials are, in fact, 
competitive with defendant’s cellophane, is 
a matter of affirmative defense which 
du Pont must assume. * * * 


[Substitute Materials Not Part of 
Government's Case] 


case tLomtie casemate ban lEdomnot 
reject or accept a defense which will at- 
tempt to show the extent of monopolization 
by the utilization of evidence demonstrating 
competition by the manufacture and sale of 
similar materials which are bought and used 
by the purchasing public for similar pur- 
poses. Obviously, the precise question for 
determination, then, is what the order of 
proof should be. I agree with the Govern- 


ment’s contention that the particular proofs 
which are the subject matter of this memo- 
randum are not a part of the Government’s 
case in chief. 


[Market Enlargement Is Matter 
for Defense] 


Accordingly, it is my holding on this par- 
ticular question of evidence that, since the 
complaint presents a market expressly lim- 
ited to cellophane and caps and bands and, 
moreover, as defendant du Pont is the pro- 
ponent of the assertion that this market has 
been enlarged to include other substituted 
materials, in the flexible packaging indus- 
tries, the burden of proof involved in any 
extension of the scope of the markets and 
identification of the products manufactured 
and sold to the public, should be considered, 
if admissible, a matter of affirmative de- 
fense. Hence, defendant should not be per- 
mitted to comment upon any such evidence 
whenever facts related thereto may be con- 
tained in any document which has been 
introduced by the Government; nor may 
defendant, in support of any motion made 
by it at the close of plaintiff’s case, com- 
ment upon any portion of the record that 
shows the existence and effect of competi- 
tion created by the use of substituted 
materials. 


[Evidence Excluded at This Time] 


Note by this memorandum that I am not 
deciding such evidence will be excluded 
from the case entirely. It is simply excluded 
at this time. While the admissibility of such 
evidence has been suggested, any question 
concerning the quality of such evidence or 
its effect in supporting a valid defense to 
the action is reserved. 


The 2nd Trial Memorandum (Feb. 6, 
1951) and the 3rd Trial Memorandum 
(March 15, 1951) are modified to the extent 
made necessary by the decision here. 


{ 62,832 
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[] 62,833] Opinion of the Attorney General of Minnesota. 


Addressed to Mr. J. W. Clark, Commissioner, Department of Business Research and 
Development, by J. A. A. Burnquist, Attorney General, Charles E. Houston, Assistant 


Attorney General. May 25, 1951. 


Minnesota Fair Trade Act 


Non-Signer Provision Invalidated as to Intrastate Manufacturer.—The decision of the 
United States Supreme Court in the Schwegmann case invalidates the non-signer provisions 
of Minnesota’s Fair Trade Act as applied to Minnesota manufacturers engaged in intra- 


state commerce. 


See the State Laws annotations, Vol. 2, { 8424; Resale Price Maintenance Commen- 


tary, Vol Zeit 7/132: 


Non-Signer Provision Invalidated as to Intrastate Distribution of Out-of-State Manu- 
facturer.—N on-signer retailers of a product manufactured in another state are not required 
to comply with the provisions contained in a fair trade contract of an intrastate distributor. 


See the State Laws annotations, Vol. 2, { 8424; Resale Price Maintenance Commentary, 


Vol 2,7, 7132: 


Act Void Only as to Non-Signers.—The provisions of the Act prohibiting sales below 
prices established in fair trade contracts are void only as applied to a person who has not 


entered into a price-fixing contract. 


See the State Laws annotations, Vol. 2, [ 8424; Resale Price Maintenance Commentary, 


Vol. 2, J 7128. 


Minnesota Unfair Trade Practices Act 


Sales-Below-Cost Act Not Invalidated.—The Minnesota statute prohibiting sale below 
cost is not referred to in the Schwegmann decision. 


See the State Laws annotations, Vol. 2, J 8428; Resale Price Maintenance Commen- 


tary, Vol. 2, [ 7128. 


Your letter of May 23 relates to the re- 
cent, much-discussed cases of Schwegmann 
Brothers et al. v. Calvert Distillers Corporation 
and Schwegmann Brothers et al. v. Seagram 
Distillers Corporation, decided by the Su- 
preme Court of the United States May 21, 
1951. In order that the opinion expressed 
herein may be better understood, I consider 
it well to dwell somewhat on the law as 
enacted by the Congress of the United States 
and the law enacted by the Minnesota legis- 
lature to be considered in connection with 
the decision of the Supreme Court of the 
United States. 


In 1890, Congress passed the Sherman 
law, which declared illegal every contract, 
combination in the form of trust or other- 
wise, Or conspiracy, in restraint of trade or 
commerce among the several states, or with 
foreign nations. This is known as the act 
of July 2, 1890, Sec. 1, 26 Stat. 209, 15 
U. S. C.,, Sec. 1. That is known as the 
Sherman Anti-Trust law. In 1937, Congress 
passed the Miller-Tydings Amendment. 
This excepted from the Sherman law con- 
tracts or agreements prescribing minimum 


Trade Regulation Reports 


prices for the resale of trade-marked com- 
modities where such contracts or agree- 
ments were valid under state statutes or 
policy. Act of August 17, 1937, Title VIII, 
SOsStat 673093 elo Uist Gu Secule 


In the cases decided on May 21, the two 
distiller corporations were respondents. 

“Respondents, Maryland and Delaware 
corporations, are distributors of gin and 
whiskey. They sell their products to whole- 
salers in Louisiana, who in turn sell to re- 
tailers. Respondents have a price-fixing 
scheme whereby they try to maintain uni- 
form retail prices for their products. They 
endeavor to make retailers sign price-fixing 
contracts under which the buyers promise 
to sell at not less than the prices stated in 
respondents’ schedules. They have indeed 
succeeded in getting over one hundred Louisi- 
ana retailers to sign these agreements. Pe- 
titioner, a retailer in New Orleans, refused 
to agree to the price-fixing scheme and sold 
respondents’ products at a cut-rate price. 
Respondents thereupon brought this suit in 
the District Court by reason of diversity of 
citizenship to enjoin petitioner from selling 
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the products at less than the minimum prices 
fixed by their schedules.” 


The Supreme Court in its decision says: 


“It is clear from our decisions under the 
Sherman Act (26 Stat. 209) that this inter- 
state marketing arrangement would be il- 
legal, that it would be enjoined, that it 
would draw civil and criminal penalties, and 
that no court would enforce it. Fixing mini- 
mum prices, like other types of price fixing, 
is illegal per se. United States v. Socony- 
Vacuum Oil Co., 310 U. S. 150; Kiefer- 
Stewart Co. v. Seagram & Sons, 340 U.S. 211. 
Resale price maintenance was indeed struck 
down in Dr. Miles Medical Co, v. Park & 
SonsiCGone2Z0eUp eS 5 S/oue dbhestactathatea 
state authorizes the price fixing does not, 
of course, give immunity to the scheme, ab- 
sent approval by Congress. 


“Respondents, however, seek to find le- 
gality for this marketing arrangement in 
the Miller-Tydings Act enacted in 1937 as 
an amendment to §1 of the Sherman Act. 
DOMStat= 693, 15 Un Se Ge Sie Ghat aniend= 
ment provides in material part that ‘nothing 
herein contained shall render illegal, con- 
tracts or agreements prescribing minimum 
prices for the resale’ of specified commodi- 
ties when ‘contracts or agreements of that 
description are lawful as applied to intrastate 
transactions’ under local law. 


“Louisiana has sucha law. La. Gen. Stat. 
§§ 9809.1 et seq. It permits a ‘contract’ for 
the sale or resale of a commodity to provide 
that the buyer will not resell ‘except at the 
price stipulated by (the) vendor.’ The 
Louisiana statute goes further. It not only 
allows a distributor and retailer to make a 
‘contract’ fixing the resale price; but once 
there is a price-fixing ‘contract’, known to a 
seller, with any retailer in the state, it also 
conderins as unfair competition a sale at 
less than the price stipulated even though 
the seller is not a party to the ‘contract.’ 
In other words, the Louisiana statute en- 
forces price fixing not only against parties 
to a ‘contract’ but also against nonsigners. 
So far as Louisiana law is concerned, price 
fixing can be enforced against all retailers 
once any single retailer agrees with a dis- 
tributor on the resale price. And the argu- 
ment is that the Miller-Tydings Act permits 
the same range of price fixing. * * * 


“We note to begin with that there are 
critical differences between Louisiana’s law 
and the Miller-Tydings Act. The latter ex- 
empts only ‘contracts or agreements pre- 
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scribing minimum prices for the resale.’ On 
the other hand, the Louisiana law sanctions 
the fixing of maximum as well as minimum 
prices, for it exempts any provision that the 
buyer will not resell ‘at the prices stipulated 
by the vendor.’ We start then with a federal 
act which does not, as respondents suggest, 
turn over to the states the handling of the 
whole problem of resale price maintenance 
on this type of commodity. * * * The 
omission of the nonsigner provision from the 
federal law is fatal to respondents’ position 
unless we are to perform a distinct legisla- 
tive function by reading into the Act a pro- 
vision that was meticulously omitted from it. 
“A refusal to read the nonsigner provision 
into the Miller-Tydings Act makes sense if 
we are to take the words of the statute in 
their normal and customary meaning. The 
Act sanctions only ‘contracts or agreements.’ 
If a distributor and one or more retailers 
want to agree, combine, or conspire to fix a 
minimum price, they can do so if state law 
permits. Their contract, combination, or 
conspiracy—hitherto illegal—is made lawful. 
They can fix minimum prices pursuant to 
their contract or agreement with impunity. 
When they seek, however, to impose price 
fixing on persons who have not contracted 
or agree to the scheme, the situation is vastly 
different. That is not price fixing by contract 
or agreement; that is price fixing by compul- 
sion. That is not following the path of con- 
sensual agreement; that is resort to coercion. 
“Much argument is made to import into 
the contracts which respondents make with 
retailers a provision that the parties may 
force nonsigners into line. It is said that 
state law attaches that condition to every 
such contract and that therefore the Miller- 
Tydings Act exempts it from the Sherman 
Act. Such a condition, if implied, creates an 
agreement respecting not sales made under 
the contract but other sales. Yet all that are 
exempted by the Miller-Tydings Act are 
‘contracts or agreements prescribing min- 
imum prices for the resale’ of the articles 
purchased, not ‘contracts or agreements’ re- 
specting the practices of noncontracting 
competitors of the contracting retailers. 


“Tt should be noted in this connection that 
the Miller-Tydings Act expressly continues 
the prohibitions of the Sherman Act against 
‘horizontal’ price fixing by those in competi- 
tion with each other at the same functional 
level. Therefore, when a state compels re- 
tailers to follow a parallel Price policy, it 
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demands private conduct which the Sherman 
Act forbids. See Parker v. Brown, 317 U. S. 
341, 350. Elimination of price competition 
at the retail level may, of course, lawfully 
result if a distributor successfully negotiates 
individual ‘vertical’ agreements with all his 
retailers. But when retailers are forced to 
abandon price competition, they are driven 
into a compact in violation of the spirit of the 
proviso which forbids ‘horizontal’ price fix- 
ing. A real sanction can be given the pro- 
hibitions of the proviso only if the price 
maintenance power granted a distributor is 
limited to voluntary engagements. Other- 
wise, the exception swallows the proviso and 
destroys its practical effectiveness. 

“The contrary conclusion would have a 
vast and devastating effect on Sherman Act 
policies. If it were adopted, once a distribu- 
tor executed a contract with a single retailer 
setting the minimum resale price for a com- 
modity in the state, all other retailers could 
be forced into line. Had Congress desired to 
eliminate the consensual element from the 
arrangement and to permit blanketing a 
state with resale price fixing if only one 
retailer wanted it, we feel that different 
measures would have been adopted * * *.” 


‘% * * the House Report, while referring 
to the nonsigner provision when describing 
a typical state Fair Trade act, is so drafted 
that the voluntary contract is the core of the 
argument for the bill. * * * 

* * x 


‘3 %* * And when we read what the spon- 
sors wrote and said about the amendment 
we cannot find that the distributors were to 
have the right to use not only a contract to 
fix retail prices but a club as well. The 
words they used—‘contracts or agreements’ 
—suggest just the contrary.” 


The Supreme Court in its opinion said that 
the Miller-Tydings Act granted a limited 
immunity—a limitation that is further em- 
phasized by the inclusion in the state law and 
the exclusion from the federal law of a non- 
signer provision. 


The Miller-Tydings Act in Sec. 1, 15 U.S. 
C., Sec. 1, provides: 


“*k * * That the preceding proviso shall 
not make lawful any contract or agreement, 
providing for the establishment or mainte- 
nance of minimum resale prices on any 
commodity herein involved, between manu- 
facturers or between producers, or between 
wholesalers, .. . or between retailers, or be- 
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tween persons, firms or corporations in com- 
petition with each other.” 

The Minnesota law, as found in M. S. 1949, 
325.08, reads: 


“No contract relating to the sale or re-sale 
of a commodity which bears, or the label or 
container of which bears, the trade-mark, 
brand, or name of the producer or distributor 
of such commodity, and which commodity is 
in free and open competition with commod- 
ities of the same general class produced or 
distributed by others, shall be deemed in 
violation of any law of the state by reason of 
any of the following provisions which may 
be contained in such contract: 

“(1) That the buyer will not resell such 
commodity at less than the minimum price 
stipulated by the seller; 

“(2) That the buyer will require of any 
dealer to whom he may resell such commod- 
ity an agreement that he will not, in turn, 
resell at less than the minimum price stipu- 
lated by the seller; 

“(3) That the seller will not sell such 
commodity: 

“(a) To any wholesaler, unless such 
wholesaler will agree not to resell the same 
to any retailer unless the retailer will, in 
turn, agree not to resell the same except to 
consumers for use and at not less than the 
stipulated minimum price, and such whole- 
saler will likewise agree not to resell the 
same to any other wholesaler unless such 
other wholesaler will make the same agree- 
ment with any wholesaler or retailer to 
whom he may resell; or 

“(b) To any retailer, unless the retailer 
will agree not to resell the same except to 
consumers for use and at not less than the 
stipulated minimum price.” 

The Minnesota law goes further and in Sec. 
325.12 states: 

“Wilfully and knowingly advertising, of- 
fering for sale, or selling any commodity at 
less than the price stipulated in any contract 
entered into pursuant to the provisions of 
sections 325.08 to 325.14, whether the per- 
son so advertising, offering for sale, or sell- 
ing is or is not a party to such contract, is 
unfair competition and is actionable at the 
suit of any person damaged thereby.” 


We now proceed to consider your 


QUESTIONS : 


“1. Does this decision invalidate the non- 
signer provisions of Minnesota’s Fair Trade 
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Act insofar as the decision applies to Minne- 
sota manufacturers engaged in intrastate 
commerce? 

“2. Are non-signer retailers of a product 
manufactured in another state required to 
comply with the provisions contained in a 
fair trade contract of an intrastate distribu- 
tor of this product who has been authorized 
by the product’s manufacturer to establish 
fair trade contracts in Minnesota? 


“3. What is the effect of the decision on 
the validity of M. S. 325.04, Paragraph (1) >” 
OPINION 


The decision of the Supreme Court of the 
United States in the cases cited makes it 
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clear that M. S. 1949, 325.12 is void in so 
far only as it applies to a person who has not 
entered into a price-fixing contract in respect 
to the resale at retail. In other words, your 
first question is answered “‘yes’’. 

The same reasoning requires a negative 
answer to your second question. 

The Minnesota statute which prevents 
selling below cost is M. S. 1949, 325.04. The 
decision of the Supreme Court herein con- 
sidered was not based upon that statute. The 
decision does not refer to such statute. 


[| 62,834] Concrete Materials Corporation v. Federal Trade Commission. 


In the United States Court of Appeals for the Seventh Circuit. 


25, 1951. 


No. 10090. May 


On petition for review of an order to cease and desist entered by the Federal 


Trade Commission. 


Federal Trade Commission Act 


Petition for Review—Expert Testimony—Commission Not Bound by Rules.—Evidence 
based (1) on the testimony of a chemist who made no tests of petitioner’s waterproofing 
products personally, but testified from the notes of a subordinate no longer connected with 
the Bureau of Standards and (2) on previous tests made by a well qualified expert pos- 
sessing practical knowledge on similar waterproofing products, rather than tests on the 
waterproofing products in question, is considered proper. The fact that some of these 
tests were conducted by technicians out of the presence of the petitioner does not make 


the evidence incompetent. 


An administrative agency, such ‘as the Federal Trade Com- 


mission, cannot be restricted by the rigid rules of evidence. 
See the Federal Trade Commission Act annotations, Vol. 2, § 6125.420, 6620.895, 6690.20. 
For the petitioner: George F. Callaghan and John F. Toohey. 
For respondent: W. T. Kelley and James W. Cassedy. 


Affirming Federal Trade Commission cease and desist order in Dkt. 5474. 


Before Durry, FINNEGAN and LINDLEy, Circuit Judges. 


[In Full Text] 


DuFry, Circuit Judge: Petitioner asks us 
to review and set aside an order of the Federal 
Trade Commission issued November 9, 1949, 
requiring that petitioner cease and desist 
unaking certain representations as to the 
effectiveness of its products as waterproofing 
agents. Petitioner manufactured and distrib- 
uted in interstate commerce products known as 
Comco 2, Iron Waterproofing; Comco 4, Wa- 
terproofing Paste; and Comco 6, Transparent 
Waterproofing. For the purpose of inducing 
the purchase of its products petitioner circu- 
lated advertising folders, pamphlets and cir- 
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cular letters through the mail. Typical of 
the statements contained therein are the 
following: 


“You can now permanently stop all leaks 
and seepage in concrete, brick, stone and 
tile; also waterproof below water-level base- 
ments and pits under pressure. Comco No. 2, 
our own waterproofing will do the job. This 
is a special chemical mixture of iron and 
other chemicals that, when mixed with water 
only, and brushed into the cracks of walls and 
floors needing repair will permanently wa- 
terproof and stop leaks under all conditions 
no matter how severe. 
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“For  after-construction waterproofing 
problems in foundations. Permanently wa- 
terproofs concrete, brick, stone and tile walls 
and floors from either inside or outside. For 
all classes of construction where a positive 
waterproof condition is necessary. Success- 
ful under all conditions no matter how severe.” 


And: 


“Comco 6, Comco Transparent Waterproof- 
ing. A transparent water repellant liquid that 
effectively seals and waterproofs concrete, 
brick, stone, stucco, plaster or masonry sur- 


faces. Makes surface permanently non- 
absorbent.” 
And: 


“Comco 4, Comco waterproofing paste for 
new construction work. Produces a close- 
meshed concrete that increases strength and 
permanently waterproofs. Makes concrete 
flow easily around reinforcing.” 


[Facts] 


After due notice the first hearing was had 
in Chicago, Illinois. The two principal offi- 
cers of petitioner appeared without counsel, 
and one of them testified. The Commis- 
sion’s attorney there notified petitioner’s 
officers that a subsequent hearing would be 
held in Washington, D. C. for the purpose 
of receiving the testimony of three tech- 
nicians of the National Bureau of Standards 
as to certain tests which had been made 
on samples of petitioner’s products. Prior 
to the hearing in Washington the Commis- 
sion’s trial attorney on two occasions sug- 
gested to petitioner’s officers that an attorney 
be engaged to represent petitioner. Although 
timely notified of the time and place, no-one 
appeared for petitioner at the Washington 
hearing. During the course of that hearing 
a letter was received from petitioner request- 
ing a postponement, but the hearing pro- 
ceeded. However, a subsequent hearing 
was scheduled for Chicago. Petitioner ap- 
peared at the second Chicago hearing with 
counsel, who moved to strike certain testi- 
mony received at the Washington hearing, 
but did not request an opportunity to cross- 
examine the witnesses who testified at the 
Washington hearing. Petitioner then sub- 
mitted the testimony of its secretary-treas- 
urer, and also that of a chemist of a testing 
laboratory. The latter testified as to the 
qualitative and quantitative analyses of peti- 
tioner’s products, but did not testify as to 
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the lasting qualities of the products when 
applied as directed. 


The trial examiner submitted a Recom- 
mended Decision. Thereafter the Commis- 
sion filed findings of fact and conclusions of 
law, which were in accord with the recom- 
mendations of the trial examiner, and en- 
tered the cease and desist order. 


[Petitioners Contentions] 


Petitioner claims that the Commission’s 
order is not supported by substantial evi- 
dence. Its principal contention here is that 
the tests conducted by the Bureau of Stand- 
ards were made out of the presence of and 
without notice to the petitioner, and that 
the testimony of the Bureau of Standards 
technicians was largely hearsay testimony. 
Petitioner argues that such testimony should 
not have been received by the trial examiner 
or considered by the Commission. Peti- 
tioner also contends that because the order 
as entered is broad in its sweep, it offers no 
guide for compliance. 


[Expert Testimony Supports Commission’s 
Findings} 


The finding as to Comco 2, Iron Water- 
proofing is supported by substantial evi- 
dence. Cyrus Fishburn, a well qualified ex- 
pert who has been with the Bureau of Stand- 
ards since 1928, testified as to the results of 
experiments he conducted with Comco 2. 
Although he applied three applications to a 
specimen brick wall, each in accordance with 
directions, nevertheless water seeped through 
at several points. The permeability tests 
given by him simulated an exposure of the 
wall to wind-driven rain. Fishburn testified, 
“The Comco 2 cannot be considered to be 
a satisfactory waterproofing for permeable 
brick masonry walls when applied as directed 
to the inside, unexposed face.” 


The finding as to Comco 6, Transparent 
Waterproofing is not supported by evidence 
quite so unequivocal, as Comco 6 was not 
tested. But, relying upon a previous report 
prepared by him, based upon tests in 1943 
of another product “containing essentially 
the same ingredients as Comco 6,” Fish- 
burn testified, “The material will not water- 
proof highly permeable masonry surfaces,” 
but admitted that it would tend to seal the 
pores in those surfaces. He questioned the 
permanency of the effectiveness of the pore- 
sealing, stating, ‘‘It may last five or six years 
and be effective for that time as a pore 
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sealer.’ He laid considerable emphasis on 
the fact that it would not seal openings 
larger than the pore space. 


The Commission found that through the 
advertising statements heretofore stated as 
to Comco 6, petitioner represented that its 
product “effectively seals and waterproofs 
concrete, brick, stone, stucco, plaster and 
masonry surfaces, and makes said surfaces 
upon which it is applied permanently non- 
absorbent to water,”’ and that such repre- 
sentations were false. 


Although Fishburn did not test Comco 6, 
he possessed the education and practical ex- 
perience which qualified him to judge the 
waterproofing qualities of Comco 6 by tests 
which he had previously made of products 
of essentially the same ingredients com- 
pounded in the same proportion. Further- 
more, the Commission itself has had wide 
experience in the masonry waterproofing 
industry.* We conclude that substantial evi- 
dence supports the Commission’s findings 
as to Comco 6. 


The testimony as to Comco 4, Water- 
proofing Paste was given by Leonard Bean 
and Thomas Kelly, employees of the Bureau 
of Standards. Bean, a chemist, personally 
had not made a test of Comco 4 but testified 
from the notes of a subordinate who was no 
longer with the Bureau and who made such 
a test under his direction. He limited his 
testimony to the chemical analysis of the 
product, stating that it was a fatty acid type 
water repellent agent. He disclaimed quali- 
fication to testify as to its waterproofing 
qualities. Kelly, a well qualified materials 
engineer, testified that he was familiar with 
the report of the Bureau of Standards pre- 
pared by his predecessor, Hornibrook, who 
was no longer with the Bureau. Kelly re- 
ferred to Comco 4 as a “type of water- 
proofing which we have tested at the Bureau 
of Standards.” He testified further that 
from his general scientific knowledge, Comco 
4 does not make concrete waterproof in the 
sense of a permanent condition, and that 
under pressure it does not have any appre- 
ciable waterproofing effect. The Horni- 
brook report (Exhibit 16) contained several 
comments which were favorable to peti- 
tioner, as follows: “These materials are gen- 
erally capable of effecting small reductions 


1 After many conferences and months of 
investigation, the Commission promulgated on 
August 31, 1946, trade practice rules for the 
masonry waterproofing industry. Fed. Reg., 
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in absorption by capillarity, and because of 
the increased workability imparted to the 
concrete, may indirectly contribute to the 
uniformity of the concrete in place (that is, 
result in a greater freedom from honeycomb 
and similar defects), and accordingly im- 
prove the impermeability. Such improve- 
ments in impermeability and absorption as 
effected by the use of this material may be 
expected to be of reasonable permanence.” 


Petitioner advertised Comco 4 for new 
construction work and claimed it “produces 
a close-meshed concrete that increases strength 
and permanently waterproofs. Makes con- 
crete flow easily around reinforcing.” It is 
apparent that the only words subject to 
criticism are, “permanently waterproofs.” 
Petitioner objects because the Commission’s 
order prohibits it from advertising Comco 
4 as suitable for waterproofing without dis- 
closing that its use will not render surfaces 
below grade impermeable to water under 
pressure. Petitioner states that it never ad- 
vertised that Comco 4 would render surfaces 
below grade impermeable to water under 
pressure. However, it did represent for new 
construction that Comco 4 would perma- 
nently waterproof, and we think the Com- 
mission was justified in insisting petitioner 
make clear that it would not be satisfactory 
for that purpose for surfaces below grade 
subject to water under pressure. 


[Weight of Evidence Determined by 
Commission] 


Petitioner’s contention that the Commis- 
sion should not have considered any of the 
testimony of the technicians of the Bureau 
of Standards cannot be sustained. True, it 
is incumbent on the Commission to prove 
its charges by competent, relevant and sub- 
stantial evidence. Carlay Co. et al. v. Federal 
Trade Comm., 7 Cir., 153 F. 2d 493. But 
administrative agencies, such as the Federal 
Trade Commission, have never been re- 
stricted by the rigid rules of evidence. Fed- 
eral Trade Comm. v. Cement Institute et al., 
333 U. S. 683, 705. Moreover, the petitioner’s 
objections go largely to the weight of the 
evidence, and it is well established that the 
weight to be given is a matter for the deter- 
mination of the Commission. Corl Products 
Refining Co. et al. v. Federal Trade Comm., 


16 Code of Federal Regulations (1949 Ed.), 
p. 481. Rule 2 covers ‘‘Deceptive Use of Repre- 
sentations ‘Waterproof,’ ‘Waterproofing,’ Etc.” 
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324 U.S. 726. Perhaps it would have been 
better for petitioner to have been repre- 
sented by an attorney at the Washington 
hearing so that the witnesses from the Bureau 
of Standards might have been cross-examined, 
but it was no fault of the Commission that 
this was not the case. 


[Commission’s Choice of Remedy 
Approved] 


As to the scope of the cease and desist 
order, our consideration must be whether the 
Commission has made “an allowable judg- 
ment in its choice of the remedy.” Jacob 
Siegel Co. v. Federal Trade Comm., 327 U. S. 
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608, 612. We think the Commission was 
clearly supported by substantial and ade- 
quate findings to conclude that the prac- 
tices of petitioner were to the prejudice of 
the public and constituted unfair and decep- 
tive acts in commerce, and that the form of 
the Commission’s order meets the test of 
an allowable judgment in the choice of the 
remedy. 


[Order Enforced] 


Enforcement of the cease and desist order 
of the Commission is 


ORDERED. 


[| 62,835] Cardox Corporation v. Armstrong Coalbreak Company. 


In the United States District Court for the Northern District of Illinois, 
Division. Civil Action 50 C 283. May 15, 1951. 


Eastern 


Sherman Antitrust Act 
Antitrust Laws—Tie-in Contracts—Patent Infringement Injunction Granted.—In a 
patent infringement suit involving coalbreaking equipment, it was found that the patent 
holder who leased the equipment was entitled to an injunction against the infringer. The 
leases did not contain tie-in clauses nor otherwise violate any antitrust laws. 


See Sherman Act annotations, Vol. 1, § 1660.200. 


Findings of Fact and Conclusions 
of Law 


Findings of Fact 


Icoz, D. J.: [Jn full text except for omis- 
sions indicated by asterisks] This is a suit 
arising under the Patent Laws of the United 
States. 

The plaintiff, Cardox Corporation, is the 
owner of the Armstrong Patent No. 2,212,891 
and the Harris Patent No. 2,083,705 and 
was the owner when this action was begun 
and therefore is entitled to sue for infringe- 
ment thereof. 

The original defendant, Freeman Coal Min- 
ing Corporation, is an Illinois corporation 
and is engaged in the business of mining 
coal, in which business it uses compressed 
air coal blasting devises exemplified by the 
drawing, Plaintiff's Exhibit 5, charged to 
infringe. 

On March 19, 1951, the parties hereto 
stipulated to the following facts with the 
approval of the Court, and the same are 
hereby entered as findings of fact: 


Armstrong Coalbreak Company, a corpo- 
ration of Michigan, is the owner of the coal- 
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breaking devices which are charged to in- 
fringe the plaintiff’s patents. 

Armstrong Coalbreak Company leased the 
same to the defendant, Freeman Coal Min- 
ing Corporation, for use thereof under an 
agreement with Freeman Coal Mining Cor- 
poration. 

Prior to the filing of the suit herein, Free- 
man Coal Mining Corporation used the said 
devices charged to be infringed and has 
since continued to use the same. 

In connection with said agreement the 
Armstrong Coalbreak Company agreed to 
hold harmless Freeman Coal Mining Cor- 
poration against any suits for patent in- 
fringement by reason of the use of the 
devices leased. 

Armstrong Coalbreak Company could in- 
tervene in this action as a party defendant 
and be substituted for Freeman Coal Min- 
ing Corporation as the defendant in this 
action. 

Armstrong Coalbreak Company did in- 
tervene as a substitute defendant, adopted 
the original defendant’s answer and amended 
answer on file, and assumed all the rights 
and obligations of Freeman Coal Mining 
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Corporation, including the liability for any 
damages to which the plaintiff may be en- 
titled herein. 

* * * Plaintiff in its operation under the 
Armstrong Patent No. 2,212,891 and Harris 
Patent No. 2,083,705 has not violated, and is 
not now violating, any anti-trust laws of the 
United States. 

The agreement under which plaintiff leases 
coalbreaking equipment to users is a valid 
lease and does not violate any anti-trust laws 
of the United States. 


The agreement under which plaintiff leases 
coalbreaking equipment to users contains 
no “tie-in” clause and there is no evidence 
of any “tie-in” features or arrangements on 
the part of the plaintiff. 
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Conclusions of Law 

* * * The defense of “unclean hands” based 
upon the Interference No. 72,830 has not 
been sustained. 

Plaintiff’s lease agreement is valid and 
proper and does not violate the antitrust 
laws of the United States. 

The defense of “misuse of patents” with 
respect to plaintiff's lease agreement has not 
been sustained. 

The plaintiff is entitled to a permanent in- 
junction against further infringement of 
Claims 2, 3 and 6 of the Armstrong Patent 
No, 2,212,891 in suit, and Claim 1 of the 
Harris Patent No. 2,083,705 in suit, to gen- 
eral damages not less than a reasonable 
royalty, and to costs. 


[62,836] United States v. Magnaflux Corporation. 
In the United States District Court of the Southern District of New York. Civil 


39-207. May 15, 1951. 


Sherman Antitrust Act, Clayton Antitrust Act 


Practice and Procedure—Civil Antitrust Action—Change of Forum Allowed After 
Attempts at Settlement of Case Failed—Motion by defendant made 4 years after the 
filing of the complaint in a-civil antitrust action to transfer the case was held to be timely 
made. Negotiations seeking to settle the action had caused the delay and the transfer 
was allowed in order to prevent undue hardship to the defendant, notwithstanding the 


fact that the case would be delayed in coming to trial. 
See the Sherman Act annotations, Vol. 1, { 1640.529. 


Memorandum 


SAMUEL H. KaurMan, D. J.: Defendant 
in this civil anti-trust action has moved for 
an order transferring the action to the 
United States District Court for the North- 
ern District of Illinois, Eastern Division. 


[Violation of Sherman and Clayton 
Acts Charged] 


Defendant is a corporation engaged in the 
manufacture and distribution of equipment, 
powder and paste used in the magnetic 
particle method of inspecting metal parts. 
In substance, the government claims that 
defendant has violated Sections 1 and 2 of 
the Sherman Act and Section 3 of the 
Clayton Act by its patent and licensing 
practices and the methods by which its 
products are sold and serviced. 


[Motion to Transfer Action] 


This motion is made pursuant to 28 
U.S. C. § 1404(a) which provides that “For 
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the convenience of parties and witnesses, in 
the interest of justice, a district court may 
transfer any civil action to any other dis- 
trict or division where it might have been 
brought.” It is not disputed that it would 
be more convenient for defendant and the 
majority of its witnesses if this action were 
tried in Chicago rather than in New York. 
Nor is it contended that the government 
would be seriously inconvenienced by the 
transfer. The government’s only objec- 
tions to the proposed transfer are that the 
motion is not timely made and that a trans- 
fer would delay the time when this case 
would be reached for trial. 


[Motion Timely Made] 


There is no merit to the contention that 
the motion is not timely made. The com- 
plaint in this action was filed in December, 
1946 and the answer was filed in May, 1947. 
Thereafter, the parties attempted to settle 
the case by entry of a consent decree. 
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Pending the rttcome of the negotiations 
as to the terms of the consent decree, coun- 
sel for both sides agreed to postpone the 
customary pretrial preparations. Pursuant 
to this agreement, in March, 1948, the case 
was marked off the nonjury reserve calen- 
dar, and none of the discovery procedures 
has as yet been resorted to. Although both 
parties tried in good faith to reach a settle- 
ment that would avoid litigation, on Janu- 
ary 2, 1951 an impasse was reached and the 
negotiations were halted. On January 24, 
1951 defendant served notice that it was 
bringing on the present motion. 


There is not the slightest suggestion that 
the failure to bring on this motion sooner 
was occasioned by a desire to delay the 
trial. Rather, it appears that both parties 
contemplated a suspension of all pre-trial 
tests of their rights until the possibilities 
of settlement had been fully explored. De- 
fendant moved promptly after it became 
evident that no settlement was possible. 
In view of the understanding between coun- 
sel, the motion must be considered timely. 


[Transfer Would Lead to Delay] 


A second, and more substantial, issue 
is raised by the objection that a transfer 
would lead to delay in bringing this case 
to trial. As indicating above, issue was 
joined in May, 1947. Although the case was 
removed from the calendar by agreement 
between counsel, it can be restored to the 
head of the non-jury calendar on motion. 
In such event, there would be an early trial 
in this district. Should the case be trans- 
ferred to Chicago, it appears that it would 
be treated there as a newly filed action, and 
it would not be reached for trial for some 
time. While counsel differ in their estimates 
as to how long this would be, there can be 
no disagreement that some delay would be 
inevitable and that there is a public interest 
in having cases of this type tried as speedily 
as possible. However, it cannot be over- 
looked that this case is not now ready for 
trial and that it may be some time before 
counsel have completed their long delayed 
pre-trial preparations. 


[Transfer More Advantageous] 


Taking into consideration the factors al- 
ready mentioned, it is believed that the 
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transfer of this action to Chicago would 
best serve the interests of justice. 


Defendant is a small corporation. Its 
executive offices and manufacturing plant 
are in Chicago. Most of its employees and 
all of its chief executives are there. Practi- 
cally all of its books and records, which 
will be the source of most of the docu- 
mentary evidence in this case, are there. 
Most of its witnesses live in or around 
Chicago; many of the rest of its witnesses 
would find Chicago more convenient than 
New York. Some of these witnesses are 
key personnel in defendant’s business. Their 
absence from work would be prolonged if 
they had to attend the trial in New York, 
and the additional expense of bringing re- 
cords and witnesses to New York would 
be considerable. Further, if a view of de- 
fendant’s machines and processes becomes 
necessary for a better understanding of the 
patent aspects of the case, those machines 
are available for inspection in Chicago but 
not in New York. It is clear that a trial 
in New York would greatly inconvenience 
defendant and its witnesses. In contrast 
to this, there is no showing that a trial in 
Chicago would inconvenience the govern- 
ment or its witnesses. 


[Motion Granted] 


Defendant’s only contact with New York 
is that it does business here and that it 
maintains a small staff of sales and service 
employees here. A trial in New York would 
only increase unnecessarily the already large 
burden of expenses a defendant in an anti- 
trust action must sustain. United States v. 
Gerber, 86 F. Supp. 175 (E. D. Pa. 1949) is 
directly in point. In ordering a transfer, 
Judge Bard declared: “The Government 
should not be permitted to harass the de- 
fendants by selecting some faroff place for 
trial which would put the defendants to 
unnecessary expense and travel in order 
to conduct their defense. Such harassing is 
an evil of the Sherman and the Clayton 
Acts which Section 1404(a) of the Revised 
Judicial Code is intended to correct.” 86 F. 
Supp. at 178. 


Motion granted. Settle order on notice. 
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[| 62,837] Timken Roller Bearing Co. v. United States. 


In the Supreme Court of the United States. No. 352. October Term, 1950. June 4, 
1951. 


Appeal From the United States District Court for the Northern District of Ohio. 


Sherman Antitrust Act 


Antifriction Bearing Industry—Monopolistic Agreements with Foreign Parties— 
Violations of Antitrust Statute—A District Court had found that a domestic manufacturer 
of antifriction bearings had agreed with foreign parties to allocate trade territories, to 
fix the prices on products sold by one in ancther’s territory, to protect each other’s 
markets and to eliminate outside competition, and to participate in cartels to restrict 
imports to, and exports from, the United States. Upon appeal, it was found that the 
lower court had made no important error. The contentions that the agreements were 
ancillary to “legal main transactions,” namely “a joint venture,” and an exercise of the 
right to license a trademark, were rejected since the fact that there is common ownership 
or control of the contracting parties does not free the parties from the impact of the 
antitrust laws and the agreements entered into went far beyond the mere protection of a 
trademark. 


A further argument to the effect that the Sherman Act should not be enforced 
in this case as the agreements were reasonable in view of current foreign trade conditions 
was dismissed as an attempt drastically to curtail the statute. The decree ordering 
a divestiture of stock in two foreign companies was said to be beyond the scope of 
statutory authority and unnecessarily harsh in that the injunctive relief granted would 
suffice in preventing any further unlawful practices. 


See the Sherman Act annotations, Vol. 1,  1021.361, 1220.204, 1610.411. 
For the petitioner: Luther Day, Cleveland, Ohio; John G. Ketterer, Canton, Ohio. 


For the respondent: H. G. Morrison, Asst. Atty. General; Marcas A. Hallabaugh, 
W. Perry Epes, Bert C. Dedman, Special Asst. to Atty. General; and Robert B. Hummel, 
Chief Great Lakes Office, Antitrust Div., Dept. of Justice. 


Affirming and modifying an opinion of the District Court for the Northern District 
of Ohio, 83 F, Supp. 284, reported at 1948-1949 TRADE CasEs J] 62,380. 


Mr. Justice BLAck delivered the opinion of [Findings of Fact] 
the Court. 


The United States brought this civil action 
to prevent and restrain violations of the 


As early as 1909 appellant and British 
Timken’s predecessor had made comprehen- 


j , sive agreements providing for a territorial 
Sherman Act* by appellant, Timken Roller division of the world markets for antifric- 


Bearing Co., an Ohio corporation. The com- tion bearings. These arrangements were 
plaint charged that appellant, in violation of somewhat modified and extended in 1920, 
8§ 1 and 3 of the Act,’ combined, conspired 1924 and 1925. Again in 1927 the agreements 
and acted with British Timken, Ltd. (Brit- were substantially renewed in connection 
ish Timken), and Societe Anonyme Fran- with a transaction by which appellant and 
Gaise Timken (French Timken) to restrain one Dewar, an English businessman, coop- 
interstate and foreign commerce by elim- erated in purchasing all the stock of British 
inating competition in the manufacture and Timken. Later some British Timken stock 
sale of antifriction bearings in the markets was sold to the public with the result that 
of the world. After a trial of more than a appellant now holds about 30% of the out- 
month the District Court made detailed find- standing shares while Dewar owns about 
ings of fact which may be summarized as 24%. In 1928 appellant and Dewar organ- 


follows: ized French Timken and since that date 
ee ere a nen fot eee 
126 Stat. 209, 15 U. S. C. §§ 1-4. * Dewar died while the appeal in this case 


* These sections declare illegal all contracts, was pending. See note 10 infra. 
combinations or conspiracies in restraint of 
trade or commerce among the states and terri- 
tories or with foreign nations. 


{ 62,837 Copyright 1951, Commerce Clearing House, Inc. 


Number 216—85 
6-7-51 


have together owned all the stock in the 
French company. Beginning in that year, 
appellant, British Timken and French Tim- 
ken have continuously kept operative “busi- 
ness agreements” regulating the manufacture 
and sale of antifriction bearings by the three 
companies and providing for the use by the 
British and French corporations of the trade- 
mark “Timken.” * Under these agreements 
the contracting parties have (1) allocated 
trade territories among themselves; (2) fixed 
prices on products of one sold in the terri- 
tory of the others; (3) cooperated to protect 
each other’s markets and to eliminate out- 
side competition; and (4) participated in 
cartels to restrict imports to, and exports 
from, the United States. 


On these findings, the District Court con- 
cluded that appellant had violated the Sherman 
Act as charged, and entered a compre- 
hensive decree designed to bar future 
violations. 83 F. Supp. 284. The case is 
before us on appellant’s direct appeal under 


USCC S29: 


[Errors Contended]| 


Although appellant has indiscriminately 
challenged the District Court’s judgment 
and decree in over 200 separate assignments 
of error, the real grounds relied on for re- 
versal are only a few in number.” In the 
first place, appellant contends that most of 
the District Court’s material findings of fact 
are without evidential support, that they 
‘fgnore or fail properly to evaluate’ evi- 
dence supporting appellant’s position, and 
that it was error for the court to refuse to 
make additional findings. For the most part, 
this shotgun approach is actually only a dis- 
pute as to the proper inferences to be drawn 
from the evidence in the record; ° in effect, 


+The most recent of these agreements, which 


was to have governed the conduct of the parties 
until 1965, is dated November 28, 1938. 


5 Appellant originally attacked the decision 
below in 206 assignments of error, including 
69 alleged errors in the District Court’s findings 
of fact, 26 in its conclusions of law, and 62 based 
on the court’s refusal to make new and addi- 
tional findings. (Later appellant abandoned 5 
of the assignments.) These assignments are 
unduly repetitious, some are frivolous, and the 
excessive number obscures the actual grounds 
on which appellant relies for reversal. As the 
Government pointed out in its motion to dis- 
miss the appeal, our prior cases justify dismissal 
in such situations. See Local 167 v. United 
States, 291 U. S. 293, 296; Phillips & Colby 
Construction Co. v. Seymour, 91 U. S. 646, 648. 
We do not take that action, however, since 
appellant in its brief opposing the Government’s 
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it is an invitation for us to try the case de 
novo. This Court must decline such an invi- 
tation just as it does when the Government 
makes the same request. United States v. 
Yellow Cab Co., 338 U. S. 338. In the pres- 
ent case, the trial judge after a patient hear- 
ing carefully analyzed the evidence in an 
Opinion prepared with obvious care.’ Appel- 
lant’s lengthy brief has failed to establish 
that there was error in making any crucial, 
or even important, ultimate or subsidiary 
finding. Since we cannot say the findings 
are “clearly erroneous,” we accept them. 
Fed. Rules Civ. Proc. 52 (a). 


Appellant next contends that the restraints 
of trade so clearly revealed by the District 
Court’s findings can be justified as “‘reason- 
able,” and therefore not in violation of the 
Sherman Act, because they are “ancillary” 
to allegedly “legal main transactions,” namely, 
(1) a “joint venture” between appellant and 
Dewar, and (2) an exercise of appellant’s 
right to license the trademark “Timken.” 


[Not Joint Venture] 


We cannot accept the “joint venture” con- 
tention. That the trade restraints were merely 
incidental to an otherwise legitimate “joint 
venture” is, to say the least, doubtful. The 
District Court found that the dominant pur- 
pose of the restrictive agreements into which 
appellant, British Timken and French Tim- 
ken entered was to avoid all competition 
either among themselves or with others. 
Regardless of this, however, appellant’s ar- 
gument must be rejected. Our prior decisions 
plainly establish that agreements providing 
for an aggregation of trade restraints such 
as those existing in this case are illegal un- 
der the Act. Kiefer-Stewart Co. v. Seagram 
& Sons, 340 U. S. 211, 213; United States v. 


motion has sufficiently spelled out the few real 
objections it raises here. 

6 This is well illustrated by the following 
portion of the ‘‘SSummary of Argument’’ which 
appears in the appellant’s brief: ‘‘The evidence 
relied upon by the district court as demon- 
strating conduct of an intentional restraint of 
trade by the three Timken companies from 1928 
on is just as reconcilable with the conduct of 
a legal joint adventure as with the conduct of 
a combination for the purpose of suppressing 
competition and controlling world trade in 
tapered roller bearings, and therefore the dis- 
trict court’s decision to the contrary is clearly 
erroneous.’’ Brief for Appellant, pp. 78-79. 

7 Appellant claims the District Court’s findings 
of fact and conclusions of law failed to comply 
with Rule 52 (a) of the Federal Rules of Civil 
Procedure. We think that the opinion below 
meets all the requirements of the Rule. 
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Socony-Vacuum Oil Co., 310 U. S. 150, 223- 
224 and note 59; United States v. National 
Lead Co., 63 F. Supp. 513, affirmed, 332 U. S. 
319; United States v. American Tobacco, 221 
U. S. 106, 180-184; Associated Press v. United 
States, 326 U. S. 1, 15. See also United States 
v. Aluminum Co. of America, 148 F. 2d 416, 
439-445. The fact that there is common 
ownership or control of the contracting cor- 
porations does not liberate them from the 
impact of the antitrust laws. E. g., Keifer- 
Stewart Co. v. Seagram & Sons, supra, at 
215. Nor do we find any support in reason 
or authority for the proposition that agree- 
ments between legally separate persons and 
companies to suppress competition among 
themselves and others can be justified by 
labeling the project a “joint venture.” Per- 
haps every agreement and combination to 
restrain trade could be so labeled. 


[Trademark Provisions Secondary] 


Nor can the restraints of trade be justified 
as reasonable steps taken to implement a 
valid trademark licensing system, even if we 
assume with appellant that it is the owner 
of the trademark “Timken” in the trade 
areas allocated to the British and French 
corporations. Appellant’s premise that the 
trade restraints are only incidental to the 
trademark contracts is refuted by the Dis- 
trict Court’s finding that the “trademark 
provisions [in the agreements] were subsid- 
iary and secondary to the central purpose 
of allocating trade territory.” Furthermore, 
while a trademark merely affords protection 
to a name, the agreements in the present 
case went far beyond protection of the name 
“Timken” and provided for control of the 
manufacture and sale of antifriction bearings 
whether carrying the mark or not. A trade- 
mark cannot be legally used as a device for 
Sherman Act violation. Indeed, the Trade 
Mark Act of 1946 itself penaltizes use of 
a mark “to violate the antitrust laws of the 
United States.” ® 


[Reasonableness Not Test] 


We also reject the suggestion that the 
Sherman Act should not be enforced in this 
case because what appellant has done is 
reasonable in view of current foreign trade 
conditions. The argument in this regard 
seems to be that tariffs, quota restrictions 


860 Stat. 427, 439, § 33 (b) (7), 15 U..S. Cc. 
§§ 1051, 1115 (b) (7). The reason for the pen- 
alty provision was that ‘‘trade-marks have been 
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and the like are now such that the export 
and import of antifriction bearings can no 
longer be expected as a practical matter; 
that appellant cannot successfully sell its 
American-made goods abroad; and that the 
only way it can profit from business in Eng- 
land, France and other countries is through 
the ownership of stock in companies organ- 
ized and manufacturing there. This position 
ignores the fact that the provisions in the 
Sherman Act against restraints of foreign 
trade are based on the assumption, and re- 
flect the policy, that export and import trade 
in commodities is both possible and desira- 
ble. Those provisions of the Act are wholly 
inconsistent with appellant’s argument that 
American business must be left free to par- 
ticipate in international cartels, that free 
foreign commerce in goods must be sacri- 
ficed in order to foster export of American 
dollars for investment in foreign factories 
which sell abroad. Acceptance of appellant’s 
view would make the Sherman Act a dead 
letter insofar as it prohibits contracts and 
conspiracies in restraint of foreign trade. 
If such a drastic change is to be made in the 
statute, Congress is the one to do it. 


Finally, appellant attacks the District 
Court’s decree as being too broad in scope. 
The decree enjoins continuation or repeti- 
tion of the conduct found illegal. This is 
clearly correct. Ethyl Gasoline Corp. v. United 
States, 309 U. S. 436, 461. It also contains 
certain other restraining provisions which 
were within the court’s discretion because 
“relief, to be effective, must go beyond the 
narrow limits of the proven violation.” United 
States v. United States Gypsum Co., 340 U. S. 
76, 90. The most vigorous objection, how- 
ever, is made to those portions of the decree 
relating to divestiture of appellant’s stock- 
holdings and other financial interest in Brit- 
ish and French Timken. 


[Minority for Divestiture] 


Mr. Justice Douctas, Mr. Justice Mrin- 
ton and I believe that the decree properly 
ordered divestiture. Our views on this point 
are as follows: Appellant’s interests in the 
British and French companies were obtained 
as part of a plan to promote the illegal trade 
restraints. If not severed, the intercompany 
relationships will provide in the future, as 
they have in the past, the temptation and 


misused. have been used in connection 
with cartel agreements.’’ 92 Cong. Rec. 7872. 
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means to engage in the prohibited conduct. 
These considerations alone should be enough 
to support the divestiture order. United 
States v. Paramount Pictures, Inc., 334 U. S. 
131, 152-153; United States v. National Lead 
Co., 332 U. S. 319, 363. But there are other 
considerations as well. The decree should 
not be overturned unless we can say that 
the District Court abused its discretion. 
Absent divestiture, it is difficult to see where 
other parts of the decree forbidding trade 
restraints would add much to what the Sher- 
man Act by itself already prohibits® And 
obviously the most effective way to suppress 
further Sherman Act violations is to end the 
intercorporate relationship which has been 
the core of the conspiracy. For these rea- 
sons, Mr. Justice Doucras, Mr. Justice 
Minton and I cannot say that the District 
Court abused its discretion in ordering di- 
vestiture.” 
[Modified and A firmed] 

Nevertheless, a majority of this Court, 
for reasons set forth in other opinions filed 
in this case, believe that divestiture should 
not have been ordered by the District Court. 
Therefore, it becomes necessary to strike 
from the decree §§ VIII, IVB, and the phrase 
“or B” in §IVC. As so modified, the judg- 
ment of the District Court is affirmed. 

It is so ordered. 

Mr. Justice Burton and Mr. Justice 
CLARK took no part in the consideration or 
decision of this case. 


® We would reject the argument that dives- 
titure is unwise in light of current foreign trade 
conditions for substantially the same reasons 
we rejected it in connection with appellant’s 
contention that there was no violation of the 
Sherman Act. 

10 Dewar died while this appeal was pending. 
Were it not for the present litigation, appellant, 
under ithe contracts between it and Dewar, 
would be entitled to purchase Dewar’s interest 
in British Timken (which would give appellant 
a 54% stock interest in that corporation); appel- 
Jant also has a right of first refusal as to 
Dewar’s 50% stock interest in French Timken 
(which, if exercised, would give appellant 100% 
ownership of that company). Appellant moved 
in the District Court to reopen the record to 
admit evidence of these changed circumstances 
caused by Dewar’s death and for a reconsid- 
eration of the divestiture provisions of the 
decree. The District Court denied the motion. 
Mr. Justice Douglas, Mr. Justice Minton and I 
would iold that this ruling was within its 
discreticn. 

1‘‘VII. A. Within two years from the date 
of this judgment, defendant shall divest itself 
of all stock holdings and other financial inter- 
ests, direct or indirect, in British Timken and 
French Timken. Within one year from the 
date of this judgment, defendant shall present to 
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[Concurring] 


Mr. Justice Reep, with whom THE CHIEF 
JUSTICE joins, concurring. 


It seems to me there can be no valid ob- 
jection to that part of the opinion which 
approves the finding of the District Court 
that the Timken Roller Bearing Company 
has violated §§ 1 and 3 of the Sherman Act. 
It may seem strange to have a conspiracy 
for the division of territory for marketing 
between one corporation and another in 
which it has a large or even a major interest 
but any other conclusion would open wide 
the doors for violation of the Sherman Act 
at home and in foreign fields. My disagree- 
ment with the opinion is based on the sug- 
gested requirement that American Timken 
divest itself of all interest in British Timken 
and French Timken as required by para- 
graph VIII of the degree set out below.’ 
My reasons for this disagreement follow. 


[No Statutory Authority for 
Divestiture Order] 


There are no specific statutory provisions 
authorizing courts to employ the harsh remedy 
of divestiture in civil proceedings to restrain 
violations of the Sherman Act. Fines and 
imprisonment may follow criminal convic- 
tions, 15 WS ©) $1) and" divestiture ot 
property has been used in decrees, not as 
punishment, but to assure effective enforce- 
ment of the laws against restraint of trade.’ 


the Court for its approval a plan for such 
divestiture. 

“B. Defendant is hereby enjoined and re- 
strained, from the date of this judgment, from: 

‘1, Acquiring, directly or indirectly, any 
ownership interest in (by purchase or acquisi- 
tion of assets or securities, or through the 
exercise of any option, or otherwise), or any 
control over, British Timken or French Timken, 
or any subsidiary, successor or assign thereof; 

“2. Exercising any influence or control over 
the production, sales or other business policies 
of British Timken or French Timken, or any 
subsidiary, successor, assign, agent, sales rep- 
resentative, or distributor thereof; 

“3. Causing, authorizing or knowingly per- 
mitting any officer, director, or employee of 
defendant or its subsidiaries to serve as an 
officer, director, or employee of British Timken 
or French Timken or of any subsidiary, suc- 
cessor, assign, agent, sales representative, or 
distributor thereof.’’ 

2 United States v. Crescent Amusement Co., 
323 U. S. 173, 189; United States v. Paramount 
Pictures, 334 U. S. 131, 166 (Third); 85 F. Supp. 
881, 895; affirmed sub nom. United States v. 
Loew’s Inc., 339 U. S. 974; United States v. 
Aluminum Co. of America, 91 F. Supp. 333, 392 
(Aluminum Limited) a 4*8-419. 
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[Divestiture Not To Be Used 
Indiscriminately] 


Since divestiture is a remedy to restore 
competition and not to punish those who 
restrain trade, it is not to be used indis- 
criminately, without regard to the type of 
violation or whether other effective methods, 
less harsh, are available. That judicial re- 
straint should follow such lines is exempli- 
fied by our recent rulings in United States v. 
National Lead Co., 332 U. S. 319, where we 
approved divestiture of some properties be- 
longing to the conspirators and denied it 
as to others, pp. 348-353. While the decree 
here does not call for confiscation, it does 
call for divestiture. I think that requirement 
is unnecessary.® 


[Distinguished from Crescent Case] 


In this case the prohibited plan grew out 
of the effort to implement a patent monopoly. 
The difficulties of cultivating a foreign mar- 
ket for our manufactured goods obviously 
entered into creation of the British and 
French companies so as to enjoy a right of 
distribution into areas where otherwise re- 
trictions, because of tariffs, quotas and ex- 
change, might be expected. We fail to see 
such propensity toward restraint of trade as 
is evidenced in the Crescent case. 


[Conduct Otherwise Lawful] 


What we have is an American corporation, 
dominant in the field of tapered roller bear- 
ings, producing between 70 and 80 percent 
of the American output. In 1947 its gross 
sales were over $77,000,000. This is a dis- 
tinctive type of bearing, competing success- 
fully for adoption by industry with other 
antifriction bearings. Timken produces about 
25% of all United States antifriction bearings. 
As there were no findings of fact tending to 
show violation of the Sherman Aci other- 
wise than through formal agreements for 
partition of territory, we assume appellant’s 
conduct was otherwise lawful. 


[No Need for Divestiture| 


In such circumstances, there was, of course, 
no occasion for the lower court to order any 
splitting up of a consolidated entity. Cf. 
Standard Oil Co. v. United States, 221 U. S. 
1; United States v. American Tobacco Co., 
221 U. S. 106. There has been no effort to 


3Cf. Hartford-Empire Co. v. United States, 
323 U.S. 386, 413, et seq. 


{| 62,837 


Court Decisions 
Timken Roller Bearing Co. v. U.S. 


Number 217—74 
(2) 6-21-51 


create numerous smaller companies out of 
Timken so that there will be no dominant 
individual in the tapered roller bearing field. 
The American company had had a normal 
growth and development. Its relations with 
English and French Timken were close and 
American Timken had stock and contracts 
for further stock in both foreign companies 
of value in the development of its foreign 
business. Such business arrangements 
should not be destroyed unless necessary to 
do away with the prohibited evil. 


An injunction was entered by the District 
Court to prohibit the continuation of the 
objectionable contracts. Violation of that 
injunction would threaten the appellant and 
its officers with civil and criminal contempt. 
United States v. Goldman, 277 U. S. 229, and 
Hill v. Weiner, 300 U. S. 105. The paucity 
of cases dealing with contempt of Sherman 
Act injunctions is, I think, an indication of 
how carefully the decrees are obeyed. The 
injunction is a far stronger sanction against 
further violation than the Sherman Act 
alone. Once in possession of facts showing 
violation, the Government would obtain a 
quick and summary punishment of the violator. 
Furthermore this case remains on the docket 
for the purpose of “enforcement of com- 
pliance” and “punishment of violations.” 
This provision should leave power in the 
court to enforce divestiture, if the injunction 
alone fails. Prompt and full compliance 
with the decree should be anticipated, 


This Court is hesitant, always, to interfere 
with the scope of the trial court’s decree.* 
However, in this case it seems apropriate to 
indicate my disapproval of the requirement 
of divestiture and to suggest a direction to 
the District Court that provisions leading 
to that result be eliminated from the decree. 
Such remand would also give opportunity 
for reconsideration of the changes neces- 
sary in the decree because of the remand 
and the death of Mr. Dewar. 


In my view such an order should be en- 
tered. 


[Dissenting] 


Mr. Justice JACKSON, dissenting. 

I doubt that it should be regarded as an 
unreasonable restraint of trade jor an 
American industrial concern to organize foreign 
subsidiaries, each limited to serving a par- 
ticular market area. If so, it seems to pre- 


zens a Ee Sls 
*See United States v. United States Gypsum 
Co., 340 U. S. 76, 89. 


Copyright 1951, Commerce Clearing House, Inc. 


Number 216—89 
6-7-§1 


clude the only practical means of reaching 
foreign markets by many American industries. 


[Too Much Weight Placed on Labels] 


The fundamental issue here concerns a 
severly technical application to foreign com- 
merce of the concept of conspiracy. It is ad- 
mitted that if Timken had, within its own 
corporate organization, set up separate de- 
partments to operate plants in France and 
Great Britain, as well as in the United 
States, “that would not be a conspiracy; we 
must have two entities to have a con- 
spiracy.”* Thus, although a single American 
producer, of course, would not compete with 
itself, either abroad or at home, and could 
determine prices and allot territories with 
the same effect as here, that would not be a 
violation of the Act, because a corporation 
cannot conspire with itself. Government 
counsel answered affirmatively the question 
of the Chief Justice: “Your theory is that 
if you have a separate corporation that 
makes the difference?”* Thus, the Court 
applies the well-established conspiracy 
doctrine that what it would not be illegal 
for Timken to do alone may be illegal as a 
conspiracy when done by two legally sepa- 
rate persons. The doctrine now applied to 
foreign commerce is that foreign subsidiaries 
organized by an American corporation are 
“separate persons,” and any arrangement be- 
tween them and the parent corporation to do 
that which is legal for the parent alone is 
an unlawful conspiracy. I think that result 
places too much weight on labels. 


[Timken Took Practical Way to 
Wage Competition] 


But if we apply the most strict conspiracy 
doctrine, we still have the question whether 
the arrangement is an unreasonable restraint 
of trade or a method and means of carrying 
on competition in trade. Timken did not 
sit down with competitors and divide an ex- 
isting market between them. It has at all 
times, in all places, had powerful rivals. It 
was not effectively meeting their competi- 
tion in foreign markets, and so it joined 
others in creating a British subsidiary to go 
after business best reachable through such 
a conc:rn and a French one to exploit French 
markets. Of course, in doing so, it allotted 
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appropriate territory to each and none was 
to enter into competition with the other or 
with the parent. Since many foreign gov- 
ernments prohibit or handicap American cor- 
porations from owning plants, entering into 
contracts, or engaging in business directly, 
this seems the only practical way of waging 
competition in those areas. 


[Majority View Restrains Trade] 


The philosophy of the Government, 
adopted by the Court, is that Timkens’ 
conduct is conspiracy to restrain trade solely 
because the venture made use of subsidiaries. 
It is forbidden thus to deal with and utilize 
subsidiaries to exploit foreign territories, be- 
cause “parent and subsidiary corporations 
must accept the consequences of maintaining 
separate corporate entities,’ * and that con- 
sequence is conspiracy to restrain trade. But 
not all agreements are conspiracies and not 
all restraints of trade are unlawful. In a 
world of tariffs, trade barriers, empire or 
domestic preferences, and various forms of 
parochialism from which we are by no means 
free, I think a rule that it is restraint of 
trade to enter a foreign market through a 
separate subsidiary of limited scope is 
virtually to foreclose foreign commerce of 
many kinds. It is one thing for competitors 
Or a parent and its subsidiaries to divide 
the United States domestic market which is 
an economic and legal unit; it is another 
for an industry to recognize that foreign 
markets consist of many legal and economic 
units and to go after each through separate 
means. I think this decision will restrain 
more trade than it will make free. 


Mr. Justice FRANKFURTER, dissenting. 


The force of the reasoning against divesti- 
ture in this case fortifies the doubts which I 
felt about the Government’s position at the 
close of argument and persuades me to as- 
sociate myself, in substance, with the dis- 
senting views expressed by Mr. JusTICE 
Jackson. Even “cartel” is not a talismanic 
word, so as to displace the rule of reason 
by which breaches of the Sherman Law are 
determined. Nor is “division of territory” 
so self-operating a category of Sherman 
Law violations as to dispense with analysis 
of the practical consequences of what on 
paper is a geographic division of territory. 


1 Argument of government counsel reported 
19 L. W. 3291 et seq. 
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[Domestic and Foreign Commerce Should merce. But the conditions controlling foreign 
be Viewed Differently] commerce may be relevant here. When asa 

While American Banana Co. v. United Fruit matter of cold fact the legal, financial, and 
Co., 213 U. S. 347, presented a wholly dif- governmental policies deny opportunities for 
ferent set of facts from those before us, the ¢xportation from this country and importa- 
decision in that case does point to the fact tion into it, arrangements that afford such 
that the circumstances of foreign trade may opportunities to American enterprise may 
alter the incidence of what in the setting n0t fall under the ban of a fair construction 
of domestic commerce would be a clear of the Sherman Law because comparable 
case of unreasonable restraint of trade. arrangements regarding domestic commerce 


paeays : ithin its condemnation. 
Of course, it is not for this Court to come within sts" ¢ 


formulate economic policy as to foreign com- 


[] 62,838] United States of America v. New York Trap Rock Corporation, Wilson 
P. Foss, Jr. and Wilson P. Foss, IIT. 


In the United States District Court for the Southern District of New York. Civil 
No. 48-170. Dated May 25, 1951. 


Sherman Antitrust Act 


Consent Judgment—Restraints on Purchasers.—A consent judgment enjoins a 
manufacturer of coarse aggregate and inorganic dust filler from entering into agreements 
restricting a purchaser in the sale or use of aggregates of defendants’ competitors or 
restricting a purchaser in the use of other types of coarse aggregates; from requiring a 
purchaser of aggregates, as a condition to such purchase, to purchase other commodities 
of the defendants; and from restricting the use or resale of any commodity sold by 
defendants or conditioning a sale by the requirement that the purchaser shall restrict the 
use by any third person of any facilities of such purchaser used in transporting or storing 
coarse aggregates or inorganic dust filler. 


See the Sherman Act annotations, Vol. 1, { 1220.203, 1530.40, 1590. 


Sherman Antitrust Act 


Consent Judgment—Allocation of Customers and Territories—Restraints on Com- 
petition —A consent judgment enjoins a manufacturer of coarse aggregates and inorganic 
dust filler from entering into agreements with competitors allocating customers or 
territories, excluding any person from the production of coarse aggregates or inorganic 
dust filler, and refraining from competition or leaving any person free from competition. 


See the Sherman Act annotations, Vol. 1, J 1220.151, 1220.204, 1530.90. 


Sherman Antitrust Act and. Clayton Act 


Consent Judgment—Coercion of Purchasers—Acquisition of Competitors and Lands. 
—A consent judgment enjoins defendants from coercing purchasers to refrain from 
purchasing or using coarse aggregates produced, distributed or sold by others than the 
defendants. The defendants are enjoined from acquiring in whole or in part the business 
of any existing or future person which engaged in competition with defendants in the 
production or sale of crushed stone in the New York Metropolitan Area, and from 
acquiring any existing quarry or other lands containing deposits of stone capable of 
conversion into crushed stone, except that within two years, defendants may atquire 
such lands adjacent to existing quarries of defendants but not to exceed fifteen acres in 
the total aggregate, and after two years, defendants may acquire such quarries or other 
lands but only to the extent necessary to maintain its quarries and reserves at a level not 


to exceed their level as of January 1, 1947, 
| 


See the Sherman Act annotations, Vol. 1, § 1210.337, 1530.90; and the Clayton Act 
annotations, Vol. 1, f 2027. 


{ 62,838 Copyright 1951, Commerce Clearing House, Inc. 
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For the plaintiff: H. G. Morison, Assistant Attorney General; Sigmund Timberg, 
George B. Haddock, Melville C. Williams, and Lester L. Jay, Special Assistants to the 
Attorney General; Irving H. Saypol, United States Attorney; and John V. Leddy, 


Trial Attorney. 


For the defendants: Davies, Hardy, Schenck and Soons. 


Final Judgment 


Concer, District Judge: The complainant, 
United States of America, having filed 
its complaint herein on November 19, 1948; 
the defendants having appeared and filed 
their amended answer to such complaint 
denying the substantive allegations thereof; 
all parties hereto by their attorneys herein 
having severally consented to the entry of 
this final judgment herein without trial or 
adjudication of any issue of fact or law 
herein and without an admission by any 
party in respect of any such issue; 

Now, therefore, before any testimony 
has been taken herein and without trial or 
adjudication of any issue of fact or law 
herein and upon consent of all parties 
hereto, it is hereby 


Ordered, adjudged and decreed: 
1 


[Jurisdiction] 


That this Court has jurisdiction of the 
subject matter of this action and of the 
parties hereto; that the complaint states 
a cause of action against each of the de- 
fendants under Sections 1 and 2 of the 
Act of Congress of July 2, 1890 entitled 
“An Act to protect trade and commerce 
against unlawful restraints and monopolies” 
and acts amendatory thereof and supple- 
mentary thereto. 


EY: 
[Scope of Provisions] 


The provisions of this judgment, ap- 
plicable to any defendant, shall apply to 
such defendant and each of its officers and 
direccors and subsidiaries, and to each of 
its or his agents, employees, successors and 
assigns, and to each person acting or 
claiming to act under, through or for them 


or any of them. 
III. 


[Definitions] 


When used in this judgment: 


1. The term “coarse aggregate” means 
any hard fragmented material capable of 
use for mixing with mortar to form con- 
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crete, including crushed stone, gravel, crushed 
slag, crushed concrete and cinders. 


2. The term “inorganic dust filler’ means 
pulverized crushed stone used in the manu- 
facture of asphalt. 

3. The term “New York Metropolitan 
Area”, as herein employed, refers to the 
counties of New York, Bronx, Kings, 
Queens, Richmond, Nassau and Suffolk, 
all in the State of New York. 


IW. 
[Practices Enjoined] ; 

The defendants are jointly and severally 
restrained and enjoined: 

1. From entering into any contract, agree- 
ment or understanding and from adhering 
to, maintaining, furthering or enforcing any 
provisions of any contract, agreement or 
understanding providing for, or for the 
purpose or having the effect of: 

(a) preventing any purchaser or user of 
coarse aggregates or inorganic dust filler 
from, or restricting him in, the purchase, 
sale or use of coarse aggregates distributed 
or sold by others than New York Trap 
Rock Corporation; 

(b) preventing any purchaser or user of 
coarse aggregates or inorganic dust filler 
from, or restricting him in, the purchase, 
sale or use of other types of coarse aggre- 
gates; 

(c) requiring any purchaser or user of 
coarse aggregates or inorganic dust filler, 
as a condition to purchasing, selling or 
using any commodity purchased, distributed 
or sold by New York Trap Rock Corpora- 
tion to purchase any other commodity pro- 
duced, distributed or sold by New York 
Trap Rock Corporation; 

(d) preventing, restricting or limiting 
in any manner the subsequent use, resale or 
disposition of any commodity produced, 
distributed or sold by New York Trap 
Rock Corporation; 

(e) conditioning the sale of any com- 
modity produced, distributed or sold by 
New York Trap Rock Corporation by the 
requirement that the purchaser shall pro- 
hibit or restrict the use by any third person 
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of any facilities of such purchaser, used or 
useful in transporting, distributing, steve- 
doring, handling or storing coarse aggre- 
gates or inorganic dust filler. 

2. From entering into any contract, agree- 
ment or understanding and from adhering to, 
maintaining, furthering or enforcing any pro- 
visions of any contract, agreement or under- 
standing with any competitive producer, 
seller or distributor of coarse aggregates 
or inorganic dust filler providing for, or 
for the purpose or having the effect of: 

(a) allocating customers or allocating, 
dividing or restricting territories, fields, or 
markets for the production, sale or distribu- 
tion of coarse aggregates or inorganic dust 
filler; 

(b) excluding any person from or re- 
stricting or limiting any person in the pro- 
duction, sale or distribution of coarse 
aggregates or inorganic dust filler; 

(c) refraining from competition or leav- 
ing any person free from competition in any 
territory, field, or market in the production, 
sale or distribution of coarse aggregates 
or inorganic dust filler. 


Ve 


[Coercion of Purchasers and Acquisition 
of Competitors and Lands 
Enjoined| 


The defendants are jointly and severally 
restrained and enjoined: 


1. From refusing to sell, threatening to 
refuse to sell, or by any other imeans 
compelling or coercing any purchaser or 
user of coarse aggregates to refrain from 
purchasing or using, or to restrict his 
purchase or use of, coarse aggregates pro- 
duced, distributed or sold by others than 
New York Trap Rock Corporation. 


2. From acquiring, either in whole or 
in part, either directly or indirectly, the 
business of any other existing or future 
person, firm or corporation which engaged 
in competition with defendant New York 
Trap Rock Corporation in the production 
and sale of crushed stone in the New York 
Metropolitan Area, 


3. (a) From acquiring, either in whole or 
in part, either directly or indirectly, any 
existing quarry or other lands containing 
deposits of stone capable of conversion into 
crushed stone, or any interest in such quarry 
or lands, except that: 
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(1) within two (2) years from the date 
of the entry of this judgment, New York 
Trap Rock Corporation may acquire quarries 
or other lands containing deposits of stone, 
adjacent to existing quarries of said corpo- 
ration, but not in excess of fifteen (15) 
acres in the total aggregate; and 

(2) after two (2) years from the date of 
the entry of this judgment, New York Trap 
Rock Corporation may acquire such quarries 
or other lands containing deposits of stone, 
but only up to the extent necessary to 
maintain its quarries and reserves at a level 
not to exceed their level as of January 1, 
1947, 

The defendants shall maintain adequate 
records of all changes in quarries and re- 
serves, and in any proceeding respecting this 
paragraph (a), the defendants shall have the 
burden of establishing that the said level 
of January 1, 1947 was not exceeded. 

(b) After said two year period the de- 
fendants may, upon thirty day’s notice to 
the Attorney General, petition this Court 
for an exception to the provisions of para- 
graph 3(a) of this Section V. If upon the 
hearing of such petition said defendant 
shall establish to the satisfaction of the 
Court that a proposed acquisition will not 
tend to deter or restrict competition in the 
production, sale or distribution of coarse 
aggregates in the New York Metropolitan 
Area the Court may, subject to such con- 
ditions as it deems necessary or appro- 
priate, enter an order granting an exception 
to the provisions of paragraph 3(a) of this 
Section V. 

(c) The provisions of this subdivision 3 
of Paragraph V shall apply only to quarries 
and lands now or hereafter supplying or 
capable of supplying, in the normal course 
of business, the New York Metropolitan 
Area. 


[Inspection and Compliance] 
AVAL 


For the purpose of securing compliance 
with this judgment, and for no other putpose, 
and subject to any legally recognized priv- 
ilege, duly authorized representatives of the 
Department of Justice shall, on the written 
request of the Attorney General, of the 
Assistant Attorney General in charge of 
the Antitrust Division, and on beaseble 
notice to the defendants, be permitted (a) 
access, during office hours of the defendants, 
to all books, ledgers, accounts, correspond- 
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ence, memoranda and other records and 
documents in the possession of or under the 
control of the defendants relating to any of 
the matters contained in this judgment; and 
(b) without restraint or interference from 
the defendants, to interview officers or em- 
ployees of any defendant, who may have 
counsel present, regarding any such matters; 
and (c) upon such request, the defendants 
shall submit such reports concerning matters 
directly related to compliance with this judg- 
ment as may from time to time be reasonably 
necessary to check compliance with the pro- 
visions of this judgment or which otherwise 
may be directly related to matters prohibited 
or required to be done under the terms of this 
judgment, provided, however, that informa- 
tion obtained by the means permitted in this 
Section shall not be divulged by any repre- 
sentative of the Department of Justice to 
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any person other than a duly authorized 
representative of the Department of Justice 
except in the course of legal proceedings 
in which the United States of America is 
a party for the purpose of securing com- 
pliance with this judgment or as otherwise 
required by law. 


[Jurisdiction Retained] 
VII. 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this judgment to apply to the Court at 
any time for such further orders and direc- 
tions as may be necessary and appropriate for 
the construction or carrying out of this judg- 
ment, for the amendment, modification or 
termination of any of the provisions thereof, 
for the enforcement of compliance therewith 
and for the punishment of violations thereof. 


[J 62,839] Frank Fischer and Frank Fischer Merchandising Corp. v. Eversharp, Inc. 
In the United States District Court for the Southern District of New York. Civil 51-10. 


May 22, 1951. 


Robinson-Patman Act 


Price Discrimination—Examination of Records—No Examination of Records Permitted 
Unless Opposing Party’s Attorneys Are Present.—In a suit alleging price discrimination 
between different purchasers, it was ordered that the plaintiff purchasers shall conduct fur- 
ther inspections of books and records only in the presence of defendant seller’s attorneys 
and that a reasonable counsel fee plus expenses be paid defendant’s attorneys in connection 


with the examinations. 


See Robinson-Patman Act annotations, Vol. 1, J 2212.770. 
For the plaintiffs: Katz & Sommerich, New York City. 
For the defendant: Proskauer, Rose, Goetz & Mendelsohn, New York City. 


LEIBELL, D. J. [In full text except for omis- 
sions indicated by asterisks.| This is an action 
by two plaintiffs, Frank Fischer and Frank 
Fischer Merchandising Corporation, against 
Eversharp, Inc. The complaint was filed on July 
18, 1949. Two claims or causes of action are 
alleged, one for each plaintiff. The action is 
brought under the so-called Robinson-Pat- 
man Act, which makes it unlawful for any 
person engaged in commerce to discriminate 
in price between different purchasers of 
commodities of like grade and quality, and 
in particular to discriminate against any 
competitors of the purchaser “in that any 
discount, rebate, allowance or advertising 
service charge is granted to the purchaser 
over and above any discount, rebate, allow- 
ance or advertising service charge available 
at the time of such transaction to said com- 
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petitors in respect to the sale of goods of 
like grade, quality or quantity.” [T. 15 U. S. 
C. §13 and §13A.] The complaint charged 
that the defendant discriminated against the 
plaintiffs in that it sold to the S. & K. Sales 
Company of New York City, who were 
jobbers, Schick razors and razor blades at 
a “preferential discount or rebate”; that the 
defendant refused to sell the plaintiffs the 
Schick razor or blades on the same terms 
and conditions as the defendant was selling 
the said razors and blades to the S. & K. 
Sales Company; and that the S. & K. Sales 
Company was thereby enabled to sell the 
said Schick razors and blades to Army Posts 
and Navy Stores at prices below those at 
which plaintiff was able to offer said razors 
and blades to the Army Posts and Navy 
Stores, with the result that plaintiff was un- 
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able to obtain that business. Plaintiffs allege 
damages of $125,000 and $250,000 respectively 
and ask for judgment in treble that amount, 
plus an attorney’s fee. [T. 15 U. SoG 
§ 15.] 
[Defendant’s Answer] 

Defendant’s answer denied the main alle- 
gations of the complaint and alleged that the 
S. & K. Sales Company was appointed and 
acted as “exclusive sales agents” of defend- 
ant in the sale, at wholesale rates, of the 
Schick razors and blades to Navy Ship’s 
Stores and to Army Post Exchanges. 


[Issues] 


The pleadings thus pointed up several 
issues: Did the transactions between de- 
fendant and the S. & K. Sales Company 
constitute (1) sales of Schick razors and 
blades which the S. & K. Sales Company 
resold as its own property to Army Posts 
and Navy Stores; or (2) did S. & K. Sales 
Company act in the transactions only as an 
exclusive sales agent of the defendant; and 
(3) was any rebate or preferential payment 
made to S. & K. Sales Company by defend- 
ant if S. & K. was in fact a purchaser from 
defendant and not an exclusive agent in the 
said transactions? 


[Books and Records Subpoenaed] 


On February 16, 1951, plaintiffs served 
upon defendant a notice for the taking of 
the deposition of Joseph Friend, a partner 
of S. & K. Sales Company, and on February 
26th served on said witness a subpoena duces 
tecum for the production of many of its 
books and records. The S. & K. Sales Com- 
pany moved to vacate the subpoena on the 
ground that it was oppressive and burden- 
some, since the records were either in Nor- 
folk, Virginia, or in San Francisco, California, 
and on the ground that their production 
was unnecessary since plaintiffs had already 
examined all of defendant’s records, or in 
the alternative that the “examination” be 
held in Norfolk or San Francisco. Plain- 
tiffs offered to send their accountant to the 
S. & K. offices in Norfolk and San Francisco 
to inspect the records. Judge Ryan’s deci- 
sion on the motion provided: 

“Motion granted to the extent that the 
examination is directed: 

“(1) to be held at the office of S. & K. 
Sales Co., either in Norfolk, Va., or San 
Francisco, Calif., depending upon where 
the books, records, and correspondence 
sought to be examined are located; and 
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“(2) to be confined solely to such books, 
records and correspondence as concern 
dealings and transactions had by S. & K. 
Sales Co. with defendant Eversharp, Inc.; 
and 

“(3) to be conducted without unneces- 
sary interference with the business of 
S. & K. Sales Co. during the usual busi- 
ness hours of that company and continued 
daily until completed.” 

On April 18 defendant’s attorneys moved 
“for an order, pursuant to Civil Rule 12 
of this Court, requiring the plaintiffs, Frank 
Fischer and Frank Fischer Merchandising 
Corporation, to pay to defendant the ex- 
penses, including a reasonable counsel fee, 
of having one of its attorneys attend the 
deposition of Joseph Friend, a partner of 
S. & K. Sales Co., as a witness, and the 
production of the books and records of 
S. &-K. Sales Co. in connection there- 
with, to be conducted by plaintiffs in 
Norfolk, Virginia, and San Francisco, Cali- 
fornia, pursuant to the order of this Court 
(Ryan, D. J.) entered on April 11, 1951, 
and for such other and further relief as 
to the Court may seem proper.” 


The motion was noticed for April 24th 
but did not come on for argument until May 
18th. Meanwhile the following had tran- 
spired: 

[Postponement Requested] 


An order was signed by Judge Ryan on 
April 26th for the inspection of the records 
in accordance with his decision. The order 
provided that the inspection be had at Nor- 
folk on May lst. The attorneys for the 
defendant requested plaintiff’s attorneys to 
postpone the examination because they were 
then actually engaged in the trial of a case 
in the New York Supreme Court, New 
York County. On April 30th plaintiff’s at- 
torneys stated that the inspection of the 
S. & K. records would take place the next 
day at Norfolk, Va., and that no postpone- 
ment would be granted. 


[Records Examined] 


Plaintiff's attorneys sent a lawyer and an 
accountant to Norfolk for the examination 
of the records, which took place on May 
lst and on part of May 2nd. Mr. F. E. 
Kahn was the manag:r of the S. & K. Sales 
Company office at Norfolk, Va. 


[A fidavit Submitted] 


* * * On May 11th Mr. he eae an 
attorney for defendant, submitted an affi- 
davit from which the following is quoted: 
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* * * T * * * respectfully request that 
an order be entered (1) staying the plain- 
tiffs from any further examination of the 
books and records of S. & K. Sales Co. 
except in the presence of one of defend- 
ant’s attorneys; (2) directing plaintiffs to 
pay the expenses, including a reasonable 
counsel fee, of one of defendant’s attor- 
neys in attending any such further inspec- 
tion in Norfolk or San Francisco; and (3) 
directing plaintiffs to surrender to defend- 
ant’s attorneys, for destruction, the signed 
statement by Mr. F. E. Kahn, obtained 
by Mr. Hills, together with any and all 
copies thereof.” 


[Admission Sought] 

* * * T have read the allegations contained 
in the complaint herein and compared them 
with the language used by Mr. Hills in the 
statement he got from Mr. Kahn on May 
Ist. It is clear to me that statement was 
sought not for the purpose of having Mr. 
Kahn state “the reasons for the nonproduc- 
tion of said records” but to get what would 
be an admission of two of the main issues 
raised by the pleadings, one relating to the 
alleged “sale” of the merchandise to S. & K. 
Sales Company by the defendant and the 
other to the alleged payment of “rebates” 
by the defendant to S. & K. Sales Company. 


[Legal Language Used in Statement] 


The statute quoted in the complaint re- 
lates to “rebates” in any “transaction of 
sale”. The words “sale”, “selling” and the 
like are used in a number of paragraphs of 
the complaint. The word “rebate” is used 
at least five times in the complaint. Who- 
ever drafted the last two sentences of the 
Kahn “statement” of May lst was familiar 
with the allegations of the complaint. The 
language is that of a lawyer and the phrases 
used were intended to copper-rivet the charges 
in the complaint. In paragraph 6 of his 
affidavit Mr. Hills says that the statement 
in Mr. Kahn’s affidavit of May 10th that 
S. & K. Sales Company acted as “exclusive 
agents” of defendant and received a “com- 
mission” “represents a pure afterthought 
on the part of S. & K. Sales Company”. 
But the answer, served by the defendant, 
specifically alleged that to be the fact in 
respect to the defendant’s business transac- 
tions with S. & K. Sales Company. 
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[Order for Examination Not Specific] 


The affidavits submitted by plaintiffs’ at- 
torneys on the motion do not show specif- 
ically just what records which Judge Ryan 
directed should be the subject of examina- 
tion pursuant to the second paragraph of 
his order of April 26th, were refused by Mr. 
Kahn on May Ist or 2nd. 


[Attendance of Attorneys Contemplated] 


* * * The preliminary examination of the 
records of S. & K. Sales Company was an 
essential part of the taking of the oral depo- 
sition of the witness Friend, which was 
adjourned to June 8th pending the examina- 
tion of the records. It is true that Mr. Friend 
was being examined in New York; but this 
relevant phase of his examination, namely, 
the inspection and selection of the records, 
was to be made in Norfolk, Va. It must 
have been contemplated that the respective 
counsel for plaintiffs and defendant would 
attend, otherwise this motion, the request 
for the postponement of the examination of 
the records at Norfolk, and Mr. Hills’ pres- 
ence there are unexplained. 

If there is to be any further examination 
of the records of S. & K. Sales Company in 
Norfolk, Va., or in San Francisco, it will 
be necessary for defendant’s attorney to be 
present. The conduct of Mr. Hills at Nor- 
folk, when defendant had no attorney pres- 
ent, is the best proof of that need. 


[Relief Granted] 


The prayer for the relief requested in the 
last paragraph of Mr. Silberman’s affidavit 
of May 11, 1951, will be granted as to (1) 
the stay and (2) payment of his traveling 
and hotel expenses and a reasonable attor- 
ney’s fee. But that part of the prayer for 
relief in which an order is sought directing 
plaintiffs to surrender the “statement” signed 
by Mr. F. E. Kahn on May 1, 1951, will be 
denied, without prejudice to a renewal of the 
application at any time the plaintiffs’ attor- 
neys attempt to use the statement in the 
taking of depositions or at the trial. 


Settle an order accordingly. 
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[62,840] Sunbeam Corp. v.S. A. Wentling. 
In the Supreme Court of the United States. No. 538. October Term, 1950. June 4, 1951. 
On petition for writ of certiorari to the Court of Appeals for the Third Circuit. 


Pennsylvania Fair Trade Act 


Fair Trade Acts—Sales in Interstate Commerce—Extra-Territorial Enforcement of 
State Statutes—A judgment of an appellate court, directing a district court to limit to 
intrastate transactions an injunction requiring a noncontracting retailer to observe fair trade 
Prices, is vacated and the case remanded to the appellate court for reconsideration in the 


light of the Schwegmann case. 


See the State Laws annotations, Vol. 2, 8724; Resale Price Maintenance Commentary, 


Vol. 2, § 7116, 7306. 


Vacating judgment of the United States Court of Appeals for the Third Circuit, re- 


ported at {| 62,739, and remanding the case. 


PER CurIAM: The petition for writ of cer- 
tiorari is granted. The judgment of the Court 
of Appeals is vacated and the case is re- 
manded to that court for reconsideration in 


the light of Schwegmann Brothers v. Calvert 
Distillers Corporation, Nos. 442 and 443, Oc- 
tober Term, 1950, decided May 21, 1951. 


[f] 62,841] Opinion of the Attorney General of Utah. 
Addressed to Mr. Parley W. Hale, Executive Secretary of the Trade Commission of 


Utah, by Clinton D. Vernon, Attorney General. 


May 21, 1951. 


Utah Fair Trade Act 


Issuance of Trading Stamps as Violation of Fair Trade Act.—A retail food, merchant 
who issues redeemable trading stamps to purchasers of fair-trade items violates the state 
act if the redeemable value of such trading stamps reduces the price of fair-trade items 
below the established “minimum resale price’ under the Fair Trade Act. 


See the Resale Price Maintenance Commentary, Vol. 2, 7314, and the Utah State 


Fair Trade Act, Vol. 2, J 8844. 


Utah Unfair Practices Act 


Issuance of Trading Stamps as a Sale Below “Cost” Under Unfair Practices Act.—A 
retail food merchant who issues redeemable trading stamps to purchasers of non-fair-trade 
items violates the law if the redeemable value of the trading stamps reduces the price of 
such items below “cost” as defined in the Unfair Practices Act. 


See the Utah Unfair Practices Act, Vol. 2, 7 8848. 


[Questions] 


[In full text] This is in response to your 
request for an opinion from this office as to 
whether the activities of a retail food mer- 
chant in issuing S & H green trading stamps 
in connection with sales is in violation of the 
laws of this State under the following cir- 
cumstances: 

(a) Where the redeemable value of the 
stamps reduces the price of Fair Trade items 
below the “minimum resale price” established 
under the Fair Trade Act. 

(b) Where the redeemable value of the 
stamps reduces the price of non-Fair Trade 
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items below “cost” as that term is defined 
in the Unfair Practices Act. 


[Statutes] 


The use of trading stamps in this State, 
in connection with sale of goods, wares, 
merchandise or other commodities or things 
of value, is authorized pursuant to the pro- 
vision of Title 96, Utah Code Annotated 
1943. However, any such use of trading 
stamps must conform to and not be violative 
of the provisions of the Fair Trade Act 
(Title 16A, Chapter 3, Utah Code An- 
notated 1943, as amended) or the Unfair 
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Practices Act (Title 16A, Chapter 4, Utah 
Code Annotated 1943, as amended). 


Section 16A-3-6 of the Fair Trade Act 
provides, in part, as follows: 


“Wilfully and knowingly advertising, of- 
fering for sale or selling any commodity 
at less than the price stipulated in any 
contract entered into pursuant to the pro- 
visions of this act, whether the person so 
advertising, offering for sale or selling is 
Or is not a party to such contract, is un- 
fair competition * * *,” 


It is also provided in Section 16A-3-3 of 
that act that: 


“* * * the following shall be deemed a 
violation of such resale price restriction 

“(b) The offering or the making of any 
concession of any kind whatsoever (whether 
by the giving of coupons or otherwise) in 
connection with any such sale; or” 


The Unfair Practices Act, as amended by 
the enactment of S. B. No. 24 by the Twenty- 
ninth Legislature, provides in part in Sec- 
tion 16A-4-7, as follows: 


“(a) It shall be unlawful for any per- 
son engaged in business within the state 
of Utah to sell, offer for sale or advertise 
for sale any article, product or commodity 
at less than the cost thereof to such 
vendor, or give, offer to give or advertise 
the intent to give away in connection with 
the sale of other merchandise any article, 
product or commodity for the purpose of in- 
juring competitors and destroying com- 
petition, or of misleading the public, or 
when the effect of selling, offering for sale 
or advertising for sale such article, prod- 
uct or commodity at less than cost thereof 
to such vendor or when the effect of giving, 
offering to give or advertise the intent to 
give away in connection with the sale of 
other merchandise, any article, product or 
commodity may be substantially to lessen 
competition or tend to create a monopoly 
imjany line-ot commerce * * * 


The section thereafter goes on to define 
“cost” as the term is used within the pur- 
view of the Unfair Practices Act. 


Both of these Acts, prohibiting sales be- 
low the established “minimum resale price”, 
or below “‘cost”, as those terms are defined 
by the respective Acts, have been part of 
the laws of this State since 1937. They are 
in line with similar statutory provisions in 
numerous other states which were aimed at 
protecting retail trade from the hardships of 
“cut-throat competition” and other practices 
deemed detrimental to the public interest, 
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the validity of which has been sustained by 
the courts. See in this connection the ex- 
tensive annotation on the subject in 118 
ALR 509 as supplemented in 128 ALR 1126. 


[Food and Grocery Bureau Case] 


In the case of Food and Grocery Bureau v. 
Garfield, 20 Cal. 2d 228, 125 P. 2d 3, the Su- 
preme Court of California was considering 
an alleged violation of the Unfair Practices 
Act of the state of California which is 
similar to the Unfair Practices Act of this 
State. Section 3 of the California Act pro- 
vided, in part, as follows: 


“It shall be unlawful for any person 
engaged in business within this State, to 
sell any article or product at less than the 
cost thereof to such vendor, or give away 
any article or product, for the purpose of 
injuring competitors or destroying com- 
DeLtionmoet at 

The alleged violation was on the part of a 
drugstore proprietor who issued trading 
stamps to customers with the sale of mer- 
chandise. The contention was that this 
practice constituted the making of a gift in 
violation of the above quoted provisions 
of the Unfair Practices Act. There was no 
contention that the issuance of the trading 
stamps reduced the price of the merchan- 
dise below cost. The court held that the 
trading stamp plan did not constitute the 
making of a gift in violation of the Unfair 
Practices Act, but was merely a method of 
discounting bills in consideration for the 
immediate payment of cash. Nevertheless, 
the only reasonable inference which could 
be drawn from the court’s decision was that 
if the redeemable value of the trading 
stamps had reduced the price of the mer- 
chandise below cost, it would have consti- 
tuted a violation of the Unfair Practices 
Act. In the course of its opinion, the 
court said: 


“Concededly, the Unfair Practices Act, 
supra, makes no reference to trading 
stamps. To support the respondent’s 
position, therefore, it is necessary for him 
to show either that the plan conducted 
by the appellant amounts to the giving 
away of a product for the purpose of in- 
juring competitors or destroying compe- 
tition, or that by its use he sells products 
below cost. But the association does not 
assert fhat the appellant’s issuance of 
trading stamps resulted in the sale of any 
commodities below cost, and the affidavits 
filed by it do not include any facts indi- 
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cating that sales below cost were accom- 
plished by the use of stamps.” 


O pinion 
While both the Fair Trade Act and the 
Unfair Practices Act exempt certain trans- 
actions from their provisions, you have not 
furnished this office with sufficient informa- 
tion for us to determine whether the par- 


ticular sales you have reference to would 
come within the purview of those exemp- 
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tions. Assuming that the transactions in 
question are not exempt under the statutes, 
we are of the opinion the law is violated if 
the redeemable value of the trading stamps 
issued reduces the price of fair trade items 
below the established ‘minimum resale 
price” under the Fair Trade Act, or if the 
redeemable value of the trading stamps re- 
duces the price of non-fair trade items be- 
low “cost” as defined in the Unfair 
Practices Act. 


[] 62,842] Norbert Rinke, Cecilia Rinke, his wife, Edgar Rinke and Frances Rinke, 
his wife v. George Rinke and Edna Rinke, his wife. 


In the Supreme Court of the State of Michigan. April Term 1951. Filed June 4, 1951. 


Sherman Antitrust Act 

Conspiracy—Antitrust Violation as Basis For Constructive Trust—Joinder of Party.— 
In an action for an accounting and for the distribution of assets between partners, based 
on an alleged dissolution of a partnership, the defendants failed to prove that a conspiracy 
existed between appellees and an automobile manufacturer to divest the appellant of his 
interest in franchises granted to the partnership. The trial court did not err in refusing to 
create a constructive trust in new franchises granted to the alleged former partners indi- 
vidually on the theory that the antitrust laws of the United States had been violated. A 


motion to join the automobile manufacturer was properly denied by the trial court. 
See the Sherman Act annotations, Vol. 1,  1220.431. 


For the defendants (cross-plaintiffs and appellants): 


George A. Francis, St. Clair 


Shores, Michigan (Meyer Weisenfeld, Detroit, Michigan, of counsel). 
For the plaintiffs (appellees) : Bert V. Nunneley (Nunneley and Nunneley, of counsel), 


Mt. Clemens, Michigan. 
Before the Entire Bench. 


Carr, J.: [In full text except for omis- 
sions indicated by asterisks] Plaintiffs brought 
suit in circuit court alleging the dissolution 
of two partnerships known as Rinke 
Brothers and Rinke Motors, and seeking an 
accounting and the distribution of assets. 
Defendants in their answer, cross-bill and 
amended cross-bill, sought like relief, to- 
gether with incidental equitable remedies, 
and damages to which they claimed they 
were entitled. The issues raised by the 
pleadings and the proofs were largely fac- 
tual and were determined by the trial court 
in plaintiffs’ favor. A decree was entered 
declaring the rights of the parties to the 
litigation and providing for the distribution 
of the assets. Defendants and cross-plain- 
tiffs have appealed. 


[The Business of Partnerships| 


* * * The hardware and appliance busi- 


ness was operated under the name of Rinke 
Brothers, with the defendant and _ cross- 
plaintiff George Rinke in active manage- 
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ment and immediate control. The other 
partnership, Rinke Motors, was conducted 
by the plaintiffs Edgar and Norbert Rinke, 
and was engaged in the selling of automo- 
biles and parts and the operation of a garage 
for the servicing of cars. * * * 


[Dissatisfaction of Auto Manufacturer] 


For some years prior to November 1, 1948, 
Rinke Motors held from General Motors Cor- 
poration franchise agreements for the sale of 
Cadillac, Buick, Oldsmobile, Pontiac and 
Chevrolet cars. These franchises, it ap- 
pears, were obtained largely through the 
efforts of Edgar Rinke. From time to time 
the different divisions of General Motors 
granting the franchises expressed some dis- 
satisfaction with reference to the selling 
agency handling all the types of cars named. 
The desire was expressed that each make 
of car should be handled separately from 
the others. In October, 1947, at the time 
of the making of new agreements covering 
the year from November 1, 1947, to and in- 
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cluding October 31, 1948, the representatives 
of the Oldsmobile division informed the 
partners that it would not, following the 
expiration of such franchise, enter into a 
new agreement for the sale of its cars by 
the partnership. In the early part of 1948 
the other divisions of General Motors con- 
cerned indicated that they would insist on 
separate agencies. Negotiations were had by 
correspondence and by personal interviews 
in an attempt to reach agreements. In 
these negotiations Edgar Rinke represented 
himself and his brothers. We think it a fair 
conclusion from the testimony in the record 
that he endeavored to persuade the repre- 
sentatives of General Motors to continue 
the granting of franchises to the partner- 
ship for the sale of Cadillac, Buick, Pontiac 
and Chevrolet cars. Such efforts were not 
successful, but it was finally agreed that 
franchises for the sale of Buick and Chevo- 
let automobiles would be issued to Edgar 
Rinke for the year beginning November 1, 
1948, and like franchises to Norbert Rinke 
covering the sale of Cadillac and Pontiac 
cars for the same period. 

It was the claim of the plaintiffs on the 
trial that the defendant George Rinke was 
fully advised with reference to the negotia- 
tions that were being carried on, the posi- 
tion of the different divisions of General 
Motors, and the final determination on be- 
half of the company as to what it would be 
willing to do. Plaintiffs advised defendant 
that they wished to dissolve the two part- 
nerships and to engage in business indi- 
vidually. It does not appear that defendant 
expressed any interest in obtaining a fran- 
chise authorizing him to sell automobiles, 
or that he was opposed to his brothers 
doing so. 

2 2S: 


[New Franchises] 


Notices of the dissolution of the two part- 
nerships as of October 31, 1948, were filed 
on the 8th of November following. After 
the dissolution it does not appear that busi- 
ness was transacted on behalf of Rinke 
Motors other than the sale of certain auto- 
mobiles on hand on October 31, 1948, the 
profits from which sales were divided 
equally among the partners by the decree 
of the trial court. The new franchise agree- 
ments for the sale by Edgar Rinke of Buick 
and Chevrolet automobiles and by Norbert 
Rinke of Cadillac and Pontiac cars were 
duly executed, and each proceeded to carry 
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on his business individually. The hardware 
and appliance store was left under the man- 
agement and control of the defendant, and 
an attempt was made by plaintiffs to reach 
an agreement with defendant for the settle- 
ment of accounts and distribution of assets 
of both partnerships, but without success. 


Negotiations having failed, plaintiffs on 
December 10, 1948, filed their bill of com- 
plaint in the instant case, reciting the disso- 
lution of the partnerships pursuant to notice 
on the 3lst of October preceding and asking 
that the court enter a decree fixing the 
rights of the parties concerned and provid- 
ing for the partitioning and distribution of 
ASSES geen an 


[Conspiracy Alleged] 


In their pleadings defendants charged the 
plaintiffs with failure to deal fairly with 
George Rinke, particularly with reference 
to the franchises for the sale of General Mo- 
tors cars. The amended cross-bill, filed 
January 18, 1949, alleged that plaintiffs in- 
formed defendant that General Motors Cor- 
poration would not permit the latter to 
continue in the automobile sales and service 
business in the partnership known as Rinke 
Motors, that plaintiffs had conspired to- 
gether to divest defendant of all his part- 
nership rights in the future earnings of the 
partnership business or in any other busi- 
ness that might grow out of it, and that 
plaintiffs had also conspired with General 
Motors Corporation to accomplish such 
result. * * * Jt was further alleged that 
the acts of the plaintiffs were in violation 
of the anti-trust laws of the United States. 
The court was asked to decree that the 
new franchises granted by General Motors 
Corporation to the two plaintiffs individ- 
ually, effective November 1, 1948, were the 
property and assets of the partnership busi- 
ness conducted by Rinke Motors and held 
in trust by the plaintiffs for the benefit of 
the three partners. A further detailed state- 
ment of the specific charges and claims 
made in defendants’ pleadings is unnecessary. 


[Joinder of Auto Manufacturer Denied] 


Shortly after the bringing of the suit de- 
fendants moved for leave to join the Gen- 
eral Motors Corporation as a party defendant 
to the cross-bill, on the theory that said 
corporation through its officers and agents 
had conspired with the plaintiffs to injure 
and defraud defendant. The right to dam- 
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ages on such ground was asserted. The 
motion was denied but without prejudice 
to the right of defendants, or either of 
them, to institute an action for damages on 
the basis alleged. It is now claimed that 
such denial was erroneous and prejudicial 
to appellants. In the brief of counsel for 
defendants it is suggested that it was de- 
sired to cross-examine officials and repre- 
sentatives of the General Motors Corporation, 
the statement being made that “appellants 
had no means of proving their case except 
by cross-examination.” Without reference 
to the merits of the claim that the motion 
should have been granted for the reason 
suggested, it may be noted that representa- 
tives of the four divisions of General Motors 
Corporation concerned in the granting of 
franchises to the plaintiffs for the year be- 
ginning November 1, 1948, were produced 
as witnesses by defendants and _ cross- 
plaintiffs and were examined at some length 
in open court. The record does not indi- 
cate that the right of examination was lim- 
ited, nor does the testimony of any of the 
witnesses furnish any proper basis for a 
claim of conspiracy. It may not be as- 
sumed that the witnesses would have testi- 
fied more favorably to defendants and 
cross-plaintiffs had they been subject to 
cross-examination by counsel for the latter. 
The motion was properly denied. Appel- 
lants were not entitled to join General Mo- 
tors Corporation as a party to the suit. 
ROE? -< 


[Failure to Prove Fraud] 


Defendants and cross-plaintiffs having 
alleged fraud on the part of the plaintiffs, 
the burden rested on them of establishing 
such by clear and satisfactory proof. This 
they failed todo. * * * 


It is quite probable that the prior infor- 
mation that the representatives of General 
Motors Corporation had acquired concern- 
ing the abilities of the plaintiffs in the sale 
and servicing of automobiles influenced the 
decision to grant them franchises for the 
year beginning November 1, 1948. Such 
circumstance does not, however, indicate 
fraud. Plaintiffs obviously came to the 
conclusion that because of the position taken 
by General Motors Corporation it was not 
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feasible to attempt to continue the business 
of the partnership, Rinke Motors. They 
were not precluded from engaging in busi- 
ness individually nor were they bound to 
reject advantageous business connections 
with the different divisions of General Mo- 
tors Corporation. Obviously said corpora- 
tion considered that it was contracting with 
the plaintiffs individually, as it had the 
right to do. Defendants and cross-plain- 
tiffs’ theory, if tenable, would lead to the 
conclusion that the franchises for the sale 
of cars were actually granted to the part- 
nership which had been dissolved, and that 
the former partners were entitled to benefit 
accordingly. The record before us does not 
justify such a conclusion. 

* * * The partnership known as Rinke 
Motors did not continue in the business of 
selling and servicing automobiles. It had 
no franchise with the different divisions of 
General Motors Corporation under which 
it might do so. As before noted, a few cars 
were on hand at the time of the dissolu- 
tion and these were subsequently sold. No 
complaint is made with reference to the 
provisions of the decree giving equal rights 
to the former partners in the profits that 
were thus realized. 

Aca mak 


+ * x5 The “object sought “was astatt: 
distribution of the assets, and it is apparent 
that the trial judge went into the matter 
very carefully with the thought in mind 
of giving to each of the parties concerned 
his fair portion of the assets, and in such 
form as to be best adapted for use by the 
recipient. 

Kee 


[Failure to Prove Antitrust Violation] 


It may also be noted that the claims made 
by defendants and cross-plaintiffs in their 
pleadings with reference to violations by 
plaintiffs of the Federal anti-trust laws are 
wholly unsupported by proof. The claim 
for damages because of such violations was 
properly rejected. * * * 


[Decree] 


The decree of the trial court is affirmed, 
with costs to appellees. 
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[| 62,843] Eton Chemists, Inc. v. Henry Sussman, doing business under the trade 
name and style of Thrift Drug. 


In the Supreme Court of New York, Appellate Division, First Department. No. 4561. 
May, 1951. 


Appeal by defendant from a judgment entered in Supreme Court, New York County, 
in favor of plaintiff enjoining and restraining defendant from advertising, offering for sale 
or selling in the city and state of New York any patent medicine, drugs, cosmetics and 
other articles, sold and distributed pursuant to fair trade contracts, at less than the prices 
established and stipulated in such contracts. 


New York Fair Trade (Feld-Crawford) Act 


Scope of Injunction—Retailer’s Suit.—A perpetual injunction enjoining a retailer from 
violating fair-trade contracts not alleged in the complaint or established at trial and includ- 


ing products not dealt with by the plaintiff retailer is without basis in fact or in law. 


See the Resale Price Maintenance Commentary, Vol. 2, J 7362; State Laws annota- 


tions, Vol. 2, { 8604.78. 


For the appellant: Robert T. Aller of counsel (Frances Kneitel, attorney). 


For the respondent: Louis Cantor of counsel (Sol A. Herzog with him on the brief and 


attorney). 


Davin W. PEcK, P. J., EDwarp J. GLENNON, ALBERT COHN, JOSEPH M. CALLAHAN, 


BERNARD L. SHIENTAG, JJ. 


[The Injunction] 


Per Curiam: [Jn full text] The Fair Trade 
prices at the time of the sales in controversy 
were not sufficiently established by competent 
evidence. Moreover the injunction granted 
was entirely too broad. The judgment ap- 
pealed from orders, adjudges and decrees 
“that the defendant, his agents, servants and 
employees and all others claiming by, through 
or under him, be and hereby are perpetually 
enjoined and restrained from advertising, 
offering for sale or selling in the City and 
State of New York, any patent medicines, 
drugs, cosmetics and other articles now sold 
or purveyed, or hereafter to be sold or pur- 
veyed, in the store of the defendant, which 
are sold and distributed by manufacturers, 
wholesalers and distributors pursuant to fair 
trade contracts and which products bear the 
trade-mark, brand or name of said manufac- 
turers, wholesalers and distributors, at less 
than the prices established and stipulated in 
such fair trade contracts or at less than the 
prices that may hereafter be established un- 
der and by virtue of the terms of said con- 
tracts.” 
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[Injunction Without Basis] 


The injunction covers violations of Fair 
Trade contracts not alleged in the complaint 
or established at the trial and goes to the 
extent of including within its terms products 
not even dealt with by the plaintiff retailer. 
In effect it is an injunction at the instance 
of one retailer restraining the defendant from 
violating the provisions of the Feld-Craw- 
ford Act generally. Such an injunction un- 
der the circumstances here presented is 
without basis in fact or in law. 


[Directions on Retrial] 


On the retrial the court will consider, 
among other things, to what extent, this 
cause is governed by the decision of the 
Supreme Court of the United States in 
Schwegmann Bros. v. Calvert Distillers 
Corporation, decided May 21, 1951. 


[Judgment] 


Accordingly, the judgment is reversed and 
a new trial ordered with costs to the appel- 
lant to abide the event. 
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[1 62,844] Shawmut, Inc. v. American Viscose Corporation and Atlantic Rayon Cor- 
poration. 

In the United States District Court for the Southern District of New York. Southern 
District No. M 8-85. Filed May 16, 1951. 

Supplementary to an action pending in the United States District Court for the District 
of Massachusetts. Civil Action No. 8797. 

A motion to have Arthur Malina, Malina Company, Saul Gutner and Gutner Brothers 
Corporation adjudged to be in contempt of court for failure to comply with a subpoenas 
duces tecum. Cross-motions to limit the taking of depositions and to modify the subpoenas 
by the above. 


Sherman Antitrust Act, Clayton Act, Robinson-Patman Price Discrimination Act 

Practice and Procedure—Scope of Depositions and Subpoenas Duces Tecum of Non- 
Parties—Jurisdiction of Court to Modify.—In an action charging yarn manufacturers with 
violations of the antitrust laws and asking for damages and injunctive relief, an order re- 
quiring deponents, dealers competitive to plaintiffs, none of whom is a party to the action, 
to disclose customers lists to the plaintiff was held unreasonable and oppressive within the 
meaning of the civil rules of procedure. On motion of the plaintiff before a New York 
District Court to have the deponents adjudged in contempt of court for failure to comply 
with subpoenas duces tecum of the Massachusetts District Court, the New York court held 
that it had jurisdiction to limit oral examination and to modify the subpoenas under the civil 


rules of procedure. 


See the Sherman Act annotations, Vol. 1, J 1640.593, 1640.630. 


Memorandum 


SAMUEL H. KaurMan, District Judge: [Jn 
full text except for footnotes and omissions 
indicated by asterisks] Plaintiff in an action 
now pending in the United States District 
Court for the District of Massachusetts 
seeks to have Arthur Malina and Malina 
Company (hereinafter referred to as Malina) 
and Saul Gutner and Gutner Brothers Cor- 
poration (hereinafter referred to as Gutner), 
none of whom is a party to the action, ad- 
judged to be in contempt of court for failure 
to comply with subpoenas duces tecum, 


Cross-motions have been made by Malina 
and Gutner (deponents) to limit the taking 
of depositions by oral examination and to 
modify the subpoenas. Plaintiff and de- 
ponents seek counsel fees and expenses in 
connection with these motions. 


Plaintiff seeks discovery of certain infor- 
mation which, it claims, is necessary to sup- 
port its action against American Viscose 
Corporation and Atlantic Rayon Corporation. 
Defendants are alleged to have violated the 
Sherman, Clayton, and Robinson-Patman 
Acts, for which plaintiff demands damages 
and injunctive relief. Malina and Gutner, 
although not parties to the action, are named 
as “co-conspirators”. 


[Refusal to Extend Discount] 


The complaint in this action alleges, in 
substance, that from about 1941 to 1949 
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American, the principal producer of viscose 
processed yarn, sold such yarn in interstate 
commerce to plaintiff, defendant Atlantic, 
and to Malina and Gutner at the same price; 
that all the buyers engaged in the business 
of reselling the yarn in its original containers 
and that, in addition, all but Gutner used 
large quantities of the yarn in processing 
activities. 


The complaint further alleges that in 1949 
American entered into contracts with these 
buyers, other than plaintiff, under which it 
was agreed that the buyers would resell 
American’s yarn only at American’s list 
price, and that each particular buyer would 
receive from American a discount of 5%. 
It is alleged that American refused to extend 
a similar discount to plaintiff although, for 
a time subsequent to the date of these agree- 
ments, American sold plaintiff yarn which 
plaintiff resold unprocessed. Plaintiff alleges 
that when it complained that the discount 
arrangements with its competitors consti- 
tuted a violation of its rights, American 
refused to sell it any more yarn; that when 
plaintiff asked each of its competitors, in- 
cluding Malina and Gutner, for a supply 
of yarn, they all refused to sell or even to 
quote prices thereon, although in previous 
years when a similar arrangement had been 
in effect between Malina, Gutner, American, 
and Atlantic’s predecessor, Textron, Inc., 
both Gutner and Textron sold large quanti- 
ties of yarn to plaintiff. 
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[Issues] 


Two questions are presented for deter- 
mination: 1. Are deponents in contempt. 
2. Should the depositions by oral examina- 
tion be limited and the subpoenas duces 
tecum modified. 


The motions for orders adjudging depo- 
nents in contempt must be denied. * * * 


[Cross-Motions | 


Malina in its cross-motion pursuant to 
Rules 30 and 45, asks (a) that the subpoena 
be modified by striking out paragraph “8”, 
which refers to its financial statements, and 
that the remaining paragraphs be limited to 
records and other documents which will not 
disclose the names of any of its customers; 
(b) that the deposition by oral examination 
be limited so as to exclude disclosure of 
customers’ names, and disclosure with re- 
spect to financial statements; (c) that it be 
granted $5,000 for legal expenses in connec- 
tion with this proceeding. 

Gutner’s cross-motion is pursuant to 
Rules 30 and 45. It seeks (a) to modify 
the subpoena by striking out paragraph “8”; 
(b) to exélude production of invoices that 
will disclose the names of customers and 
individual sales made to them; (c) to limit 
the deposition by oral examination so as 
to exclude disclosure of customers’ names; 
(d) to be awarded $2,500 for legal expenses 
in connection with this proceeding. 


[Jurisdiction of Court] 


Since plaintiff has waived its right to 
examine the financial statements and _ bal- 
ance sheets of deponents, the only issue to 
be decided is whether plaintiff should be 
permitted to examine the customer lists 
specified in the subpoenas. Before this issue 
is touched upon, it is necessary to determine 
whether this court has jurisdiction. 

Pail le 

Plaintiff further argues that under the 
Federal Rules of Civil Procedure exclusive 
jurisdiction to limit and modify is vested in 
the Massachusetts court. It claims that the 
jurisdiction of this court in the present case 
is solely that given by Rule 45 (f), author- 
izing contempt proceedings in the event that 
a subpoena is disobeyed. This is much too 
restrictive an interpretation of the Federal 
Rules. 

This court clearly has the power to limit 
the oral examination. That it has jurisdic- 
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tion also to modify the subpoena is equally 
clear. The subpoenas were served pursuant 
to Rule 45 (d), which provides that a sub- 
poena duces tecum used in connection with 
a deposition is subject to the provisions of 
Rule 30 (b) and also Rule 45 (b). Rule 
45 (b) states that the court “upon motion 
made promptly and in any event at or before 
the time specified in the subpoena for com- 
pliance therewith, may (1) quash or modify 
the subpoena if it is unreasonable and 
oppressive * * *.” There is no limitation 
in Rule 45 (b) as to the court in which relief 
may be granted. To place a construction 
upon Rule 45 (b) that would require one 
who is not a party, and who seeks modifica- 
tion of a subpoena served in connection with 
an action pending ina distant court, to make 
application before that court, instead of in 
the court for the district in which the deposi- 
tion is being taken, would not effectuate the 
purpose of the Federal Rules which were 
designed ‘to secure the just, speedy, and 
inexpensive determination of every action”. 
It must therefore be concluded that this 
court has jurisdiction to decide this application. 
* OK Ox 


Since this court has jurisdiction to limit 
and modify, the problem of whether or not 
such relief should be granted remains to 
be determined. 


[Unreasonable and Oppressive Disclosure] 


Plaintiff contends, in substance, that -de- 
ponents’ customers lists must be examined 
to enable it to show that illegal sales were 
made in interstate commerce and to dis- 
prove the affirmative defenses asserted by 
defendants that services performed by de- 
ponents constituted legal justification for 
the 5% discount granted by American. 


The deposition-discovery rules, if they are 
to accomplish the purposes for which they 
were formulated, to aid in limiting and clari- 
fying the basic issues of a case, and as a 
means of ascertaining the facts relative to 
those issues, must be given a liberal inter- 
pretation. See Hickman v. Taylor, 329 U.S. 
495, 507 (1947). But these rules should not 
be interpreted so broadly that unnecessary 
and prejudicial disclosure is required. The 
problem becomes acute in cases where dis- 
closure of confidential business information 
is sought. Professor Moore has summarized 
the law on this point: “There is no true 
privilege against discovery of trade secrets 
or other ‘confidential’ business information, 
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but the courts nevertheless will exercise 
their discretion to avoid unnecessary dis- 
closure of such information, particularly 
where the action is between competitors.” 
4 Moore, Federal Practice 2468 (2d ed. 
1950). To require the full disclosure of 
deponents’ customers lists would constitute 
a threat to their business prospects and good 
will, and would be “unreasonable and op- 
pressive” within the meaning of Rule 45 (b). 


Deponent Malina has offered to furnish 
plaintiff with fifty or more names of its 
customers. Deponent Gutner has made no 
such offer, but, according to its affidavit, is 
concerned primarily with preventing disclo- 
sure of its confidential files. 


[Order] 


The conflicting interests of plaintiff and 
deponents may best be resolved by an order 
granting deponents’ motions to limit and 
modify to the following extent: 
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1. Paragraph “8” in each subpoena shall 
be stricken out. 

2. Each deponent shall disclose to plain- 
tiff the names of 50 of its customers to 
whom, during the period from 1949 to the 
time this action was instituted, deponent 
made sales in interstate commerce, at Amer- 
ican’s list price, of yarn sold to deponents 
by American, and upon which American 
granted deponents a 5% discount. 

If plaintiff is unable to obtain the infor- 
mation it seeks from these customers, it may 
apply to the court for an order requiring 
deponents to disclose additional customers’ 
names. 

The motions of plaintiff and deponents 
that they be awarded counsel fees and ex- 
penses in connection with this proceeding 
are denied. 

Settle order on notice. 


[162,845] A. Maschmeijer, Jr., Chemische Fabriek, a partnership v. Sarah E. 


Ingram, et al. 


Alida M. A. Maschmeijer et al. v. A. Maschmeijer, Jr., Inc. 
In the United States District Court for the Southern District of New York, Civil 


Nos. 60-288 and 48-518, Filed May 24, 1951. 


Sherman Antitrust Act 


Practice and Procedure—Restraint of Trade as Defense in Suit for Unfair Competition. 
—A defense that the agreements upon which the causes of action are based are illegal, 
contrary to public policy and void as restraints on trade raises the issue of whether 
or not the restrictions contained in the agreements are reasonable. Therefore a motion 
to strike such a defense should be denied since the issue of reasonableness can not be 


determined on the pleadings. 


See Sherman Act annotations, Vol. 1, J 1660.245. 


For the plaintiff: Sullivan and Cromwell 


of counsel). 


For the defendants other than Jules O. Vollbehr: 


and Cooney, New York, New York. 


McGouey, District Judge: [In full text 
except for footnotes and omissions indicated 
by asterisks] The Court has before it a 
series of motions in two actions between 
essentially the same parties. The motions 
involved in the second action will be con- 
sidered first. They are plaintiff’s motions 
directed to the answer and defendants’ 
motion to compel a reply to affirmative 


defenses. 
* x Ox 
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, New York, New York (Joseph L. Broderick, 


Mitchell, Capron, Marsh, Angulo 


[Unfair Competition] 


The complaint here asserts six claims or 
causes.of action in an action which plain- 
tiff’'s memorandum characterizes as one 
“for unfair competition and breach of the 
terms of trust and contract upon which 
defendant A. Maschmeijer, Jr., Inc. held 
the trade secrets and processes which had 
been entrusted to it by the Dutch partner- 
ship.” 


Copyright 1951, Commerce Clearing House, Inc. 


Number 217—85 
6-21-51 


[Motion to Strike] 


Plaintiff moves under Rule 12(f) to strike 
for insufficiency the first four affirmative 
defenses and the two counterclaims. 

CHE Ge 


[Motion Denied] 


The fourth defense pleads that the 
agreements pleaded in all six causes of 
action “were and are illegal, contrary to 
public policy and void” as restraints on 
trade. Whether or not the restrictions 
contained in the agreements are bad as 
restraints on trade depends upon whether 
or not they are reasonable." The defense 
raises the issue of reasonableness which 
can not be determined on the pleadings. 


Consequently, the motion to strike the 
fourth defense is denied. 
* a * 


[Defense-Restraint of Trade] 


The second action is for unfair com- 
petition, breach of contract and trust. The 
answer pleads affirmative defenses of laches, 
accord and satisfaction, estoppel, restraint 
of trade and statutes of limitations. The 
first counterclaim seeks discovery, ac- 
counting and damages for alleged breach 
of the 1937 agreement. The second counter- 
claim seeks an injunction against further 
suits. 
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{Consolidation Denied] 


Rule 42 (a) provides that “When actions 
involving a common question of law or 
fact are pending before the court . . . it 
may order all the actions consolidated. 
. . .’ A comparison of the actions here 
reveals that while the first is concerned 
with the determination of ownership of the 
stock and is dependent upon the provisions 
of defendant’s certificate of incorporation, 
the second fundamentally involves the con- 
struction and validity of the 1937 and 1933 
contracts between the parties. The only 
common question is raised by the affirma- 
tive defense of laches pleaded in each 
answer. 

It seems to me that the existence of this 
common question is not a strong enough 
reason for consolidating these actions. The 
first case was commenced December 31, 
1948, and after two adjournments is now 
at the head of the calendar for May 31. 
Plaintiffs have an interest in the prompt 
determination of their claim to ownership 
of the stock—a claim in no way involved 
in the second action. Impairment of that 
interest by the delay entailed by consolida- 
tion would not be outweighed by whatever 
advantages might accrue from a single trial 
upon the issue of laches. The motion to 
consolidate is accordingly denied. 

Settle order in conformity with 
Opinion. 


this 


[] 62,846] Federal Trade Commission v. Standard Brands, Inc. 


In the United States Court of Appeals for the Second Circuit. 


No. 73—October Term, 


1950. Decided June 4, 1951. Docket No. 21742. 


On petitions for rehearing. 


Federal Trade Commission Act 


Petitions for Rehearing—Proviso as to “Lessening of Competition”’—Court in Error in 
Modifying Order.—The Court of Appeals acted in error when it directed that a portion of 
a cease and desist order prohibiting the sale of baker’s yeast to certain purchasers at 
“off-scale” prices be limited to price discriminations whose effect “may be substantially 
to lessen competition or to injure, destroy or prevent competition.” Where the 
Commission has proven the existence of price discrimination practices in the sale of baker’s: 
yeast, a prima facie case is established. It is the the respondent’s burden to rebut the 
prima facie case by proving that the discrimination did not lessen competition or tend to: 
prevent it. The Robinson-Patman Act does not require the Federal Trade Commission 
to find that the discriminations in fact harmed competition, but only that there is a “reason- 
able possibility” that they “may” have such an effect. 

See the Robinson-Patman Act annotations, Vol. 1, {| 2212.376, 2212.5325, 2212.5365, 
2212.5479, 2212.603, 2212.632, 2213.18, and the Federal Trade Commission Act annotations,. 
Vol. 2, J 6125.508. 


7 Dr. Miles Medical Co. v. Park & Sons, 220 United States v. Timken Roller Bearing Co.,. 
U. S. 373, 406; Fowle v. Park, 131 U. S. 88; N. D. Ohio, 83 F. Supp. 284, 309. 
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Affirming Federal Trade Commission cease and desist order in Dkt. 2986. 
See prior opinion, { 62,797 in this volume. 
For petitioner: W. T. Kelley, John W. Carter, Jr., (James W. Cassedy, of counsel). 


For respondent: W. Crosby Roper, Jr., Charles F. Barber, Washington, D. C. 
(Newell W. Ellison, of counsel); Henry Weigl, New York, Covington, Burling, Rublee, 
O’Brian & Shorb, of counsel. 


Before L. Hann, SWAN and FRANK, Circuit Judges. 


[Original Order Affirmed Without of rebutting this prima facie case by show- 
Modification] ing justification. This ruling, together with 
FRANK Cirenieladgeo Respondent ener. its approval in Federal Trade Commission 
tion is denied. The Commission’s petition %: Morton Salt Co., 334 U. S. 37, 45, leads 
is partly granted for the following reason: US to believe that we erred in our original 
In Moss, Inc. v. Federal Trade Commission, Opinion in the instant case in requiring 
148 F. (2d) 378, 379 (C. A. 2), we held clause (4) of the order to be modified. 
that, under 15 U. S. C. $13 (b), when the Accordingly, we affirm the order without 
Commission proves discrimination without such modification, and grant enforcement 
more, it makes out a prima facie case, and thereof except Clause 2. 
that the respondent then has the burden 


[] 62,847] The Ruberoid Co. v. Federal Trade Commission. 


In the United States Court of Appeals for the Second Circuit. No. 149. Decided 
June 4, 1951. Docket No. 21667. 


Petition by the Ruberoid Co. to review and set aside an order of the Federal Trade 
Commission. Order affirmed and enforcement granted. 


Robinson-Patman Price Discrimination Act 


Customer Classification—Absence of Functional Differentiation—Motion of roofing 
materials manufacturer, which classified its customers as wholesalers, retailers and appli- 
cators, for modification of a cease and desist order to prohibit only differentials between 
purchasers of roofing materials competing in the resale thereof as applicators or retailers, 
and to exclude references to wholesalers, because discrimination among wholesalers was 
not established by the evidence, is denied. The Commission found that an “applicator” 
who purchases petitioner’s products for use in a contracting job for some building 
owners acts in the capacity of a wholesaler with no rigid differentiation of function. One 
applicator sold products to other applicators, while one wholesaler acted as an applicator. 
The particular designations applied to the various purchasers is unimportant. The con- 
trolling factor is the establishment of price discriminations among purchasers who were 
in fact competing with one another in the resale of petitioner’s products. 


See the Robinson-Patman Act annotations, Vol. 1, § 2212.370. 


Modification of Cease and Desist Order—Limited Differential Denied.—A request for 
a modification of a cease and desist order, involving the granting of price differentials to 
certain customers in connection with the sale of asbestos materials, so as to permit a 
2% per cent price differential, is denied, since there is nothing in the Robinson-Patman 
Act permitting even such a limited differential. The testimony of a sales manager for 
the petitioner showed the differentials of small amount and specifically of 21%4 per cent 
were quite important in the realm of competition among petitioner’s customers, 


See the Robinson-Patman Act annotations, Vol. 1, { 2212.370, 2212.500. 


Petition for Review—Absence of Basis for Contempt Proceedings—Misleading Effect 
of Provisos.—In a suit involving a manufacturer which granted price differentials to cer- 
tain of its roofing materials customers, modification of the cease and desist order by the 
insertion of provisos involving exceptions in the Robinson-Patman Act itself (permitting 
prices to reflect differences in cost) so as to avoid contempt proceedings or the burden 
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of showing legality is denied. The opportunity of making a contest hereafter on a pro- 
ceeding in contempt is denied to the petitioner, since the petitioner was found guilty of 
definite price discriminations and did not produce evidence which might show these 
discounts within the statutory exceptions. Only in the event of a definite change of cir- 
cumstances will a new hearing on the facts be justified. The insertion of the provisos is 
therefore not only unnecessary to the extent that they are legally applicable, but potentially 
misleading as suggesting the possible retrial in contempt proceedings of issues already settled. 


See the Robinson-Patman Act annotations, Vol. 1, J 2212.325, 2212.340. 


Affirming Federal Trade Commission cease and desist order in Dkt. 5017. 


For petitioner: Cyrus Austin of New York City (Austin & Malkan, of New York 


City, on the brief). 


For respondent: John W. Carter, Jr., Federal Trade Commission, of Washington, 
D. C. (W. T. Kelley, General Counsel, and James W. Cassedy, Asst. Gen. Counsel, 
Federal Trade Commission, of Washington, D. C., on the brief). 


Before L. Hann, Aucustus N. Hanpand Crark, Circuit Judges. 


[In Full Text] 


CLaRK, Circuit Judge: On a proceeding 
to review an order of the Federal Trade 
Commission, petitioner Ruberoid Co. prays 
that the order be set aside, or in the alterna- 
tive modified in some four respects. The 
order was issued upon a complaint charging 
petitioner with violation of §2(a) of the 
Clayton Act, as amended by the Robinson- 
Ratnam ActiOl5 HO tS a hE. GAS 16.(a) ert 
directed petitioner to cease and desist from 
price discrimination in the sale of asbestos 
or asphalt roofing materials “‘by selling such 
products of like grade and quality to any 
purchaser at prices lower than those granted 
other purchasers who in fact compete with 
the favored purchaser jn the resale or dis- 
tribution of such products.” 


[Price Discriminations Established] 


The order was issued after hearings, 
wherein counsel for the Commission pro- 
duced evidence showing that petitioner had 
granted discounts or price differentials of 
from 5% to 74%% of list price to certain 
of its customers. Petitioner classified its 
customers into three groups: wholesalers, 
retailers, and applicators, the last being 
roofing contractors who applied petitioner’s 
products on their contract jobs for which 
they were paid as a whole. The Commis- 
sion found active competition for the resale 
of petitioner’s products, as well as the price 
discrimination noted, among the roofing 
contractors or applicators and the retailers. 
As to wholesalers, there was sharp disagree- 
ment among counsel as to whether the 
record established any discrimination there. 
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The Commission noted this, and went on to 
hold the evidence insufficient to establish 
such discrimination, but pointed out “that 
the particular designations given purchasers 
are not always controlling as indicating the 
functions actually performed by such pur- 
chasers. For example, one purchaser, al- 
though engaged primarily as a _ roofing 
contractor or applicator, sold quantities of 
the products to other applicators. And an- 
other purchaser, although classified by re- 
spondent as a wholesaler, also functioned as 
an applicator.” In a conclusion challenged 
here, it then said that the particular desig- 
nations applied to the various purchasers 
Were unimportant, the controlling factor 
being the establishing of price discrimina- 
tions among purchasers who were in fact 
competing with one another in the resale 
of petitioner’s products. So, it continued: 
The corrective action “should be sufficiently 
comprehensive to stop the discriminations, 
irrespective of the designations applied to 
the purchasers.” 


[Vagueness of Act Attacked] 


At the hearings petitioner presented no 
evidence contesting the price discrimination 
found by the Commission and does not seri- 
ously contest the issuance of some form of 
order against it. It does, however, vigor- 
ously attack the order for its generality and 
for the particular prohibitions discussed 
below. We sympathize with the petitioner’s 
position and can realize the difficulties of 
conducting business under such general 
prohibitions. Nevertheless we are convinced 
that the cause of the trouble is the Act 
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itself, which is vague and general in its 
wording and which cannot be translated 
with assurance into any detailed set of guid- 
ing yardsticks. Compare Standard Oil Co. 
U, Heel iC5i340, WaSae23 lei 249 NZ 53a 
formulating its orders, the Commission has 
tried from time to time to develop a plan; 
but one of its latest attempts, that in Federal 
Trade Commission v. Morton Salt Co., 334 
U. S. 37, resulted in such failure that it is 
now attempting a new course, which “merely 
represents another milestone” in its efforts 
to establish a fair and just interpretation 
of this difficult Act. We are not justified in 
ordering the Commission to undertake an 
illusory certainty which will not stand up 
in the process of review. 


[Reframing of Order Requested] 


Petitioner’s requested modifications are 
that the order be reframed to prohibit only 
differentials between purchasers of roofing 
materials competing in the resale thereof as 
applicators or retailers; to exempt differen- 
tials of less than 21%4% between retailers; 
to contain a proviso excepting a discount 
for differences in petitioner’s costs of manu- 
facture, sale, or delivery, 1. e., a quantity or 
other discount permitted under the Act 
itself; and to contain a proviso excluding 
from its prohibition differentials made in 
good faith to meet competition, again as 
permitted in the Act itself. The first two 
provisions, petitioner claims, are required 
by the evidence. The last two, involving 
exceptions in the Act itself, it claims to be 
necessary lest it either be held in contempt 
for lawful acts or bear the burden of show- 
ing legality. 


[No Basis for Contempt Proceeding] 


Parenthetically we should point out that 
under the Morton Salt case, explicitly fol- 
lowing our own decision in Samuel H. Moss, 
Miles, 4a 1, Ih (Onn A (Cie, WAI Weel BAS ere 
tiorari denied 326 U. S. 734, the burden of 
proving that a seller comes within one of 
the Act’s exceptions is placed upon the one 
who claims it. Furthermore, under both 
the wording of the particular order and the 
law itself, no contempt can be found for 
legally permissible acts. If there were any 
doubt about this, both the Commission’s 
brief and our opinion herein point out as 
much. Further, it is surely not necessary 
to repeat the wording of the statute in the 
order itself. The Commission does point 
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out, however, with some force that peti- 
tioner has been found guilty of definite price 
discriminations and has not seen fit to 
introduce evidence which might show these 
discounts within the statutory exceptions. 
Petitioner should not have the opportunity 
of making that contest hereafter on a pro- 
ceeding in contempt. Only in the event 
of a definite change of circumstances will a 
new hearing on the facts be justified. The 
insertion of the provisos is therefore not 
only unnecessary to the extent that they 
are legally applicable, but potentially mis- 
leading as suggesting the possible retrial in 
contempt proceedings of issues already settled. 


[Question of Functional Differences] 


he other two requested modifications 
are apparently the main reasons for plain- 
tiff’s appeal to us. Since discrimination 
among wholesalers was not found, the argu- 
ment is that the prohibition should run 
against only differentials among applicators 
or retailers. Since no differentials under 
5 per cent were found, the argument is that 
there is no evidence to support a finding of 
material discrimination in lesser differen- 
tials—specifically, those up to 2% per cent 
among retailers. The first point rests upon 
the provision of the Act which prohibits 
discrimination “in price between different 
purchasers of commodities of like grade 
and quality” and previous decisions of the 
Commission drawing distinctions in price 
discrimination based upon functional differ- 
ences among classes of competing pur- 
chasers. Thus the order in the Morton Salt 
case, which appears at page 51 of 334 U.S., 
separately prohibits price discrimination 
among wholesalers and price discrimination 
among retailers. That fact, however, was 
not of importance in the decision and noth- 
ing therein states any arbitrary requirement 
to that effect. Here, too, the Commission’s 
answer appears adequate, as is demonstrated 
by its findings and conclusions with respect 
to the applicators. Indeed to many of us 
an “applicator” who purchases petitioner’s 
products to use them in a contracting job 
for some building owner would seem pretty 
much like a wholesaler; moreover, as the 
Commission pointed out, there was no rigid 
differentiation of function: one applicator, 
for instance, sold quantities of the products 
to other applicators, while one wholesaler 
acted as an applicator. The Commission 
appears quite justified, therefore, in con- 
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cluding that there was no real functional 
difference necessarily disclosed by petition- 
er’s classification of its customers and that 
the order should hit the evil directly, rather 
than invite evasion by incorporating an 
ambiguous label. Austin, Price Discrimina- 
tion and Related Problems under the Robin- 
son-Patman Act 51, 52 (1950). 


[Limited Differentials] 


As to the request for the modification 
permitting a 2% per cent differential, there 
seem two definite answers: First, there is 
nothing in the law suggesting such a limited 
differential; even assuming arguendo that 
the Commission perhaps might permit it on 
a finding of immateriality under all the cir- 
cumstances, we cannot force such a finding 
upon it. Second, there was evidence tend- 
ing to show that differentials of small 
amounts were important in the trade. As 
to the first, petitioner’s argument seems to 
run along the line that one who is found 
guilty of exceeding a 30-mile-per-hour auto- 
mobile speed limit for traveling 50 miles 
per hour should then receive permission to 
travel at 40 miles per hour—or at least 35. 
Proof of the violation here made should 
lose nothing, it would seem, because it is 
thorough proof of a thorough violation. 
Prohibition should cover in any event the 
violation in full. 


[Morton Sale Case Cited] 


Petitioner claims some support from the 
Morton Salt case, but we think that decision 
is quite definitely against the contention 
made. In that case the Commission ex- 
pressly prohibited selling “to some whole- 
salers [or retailers as covered by a separate 
paragraph] thereof at prices different from 
the prices charged other wholesalers who 
in fact compete in the sale and distribution 
of such products; provided, however, that 
this shall not prevent price differences of 
less than five cents per case which do not 
tend to lessen, injure, or destroy competi- 
tion among such wholesalers [retailers].” 
The Court specifically says, 334 U. S. at 
page 53: “Paragraphs (a) and (b) up to 
the language of the provisos are approved,” 
a statement it repeats later, 334 U. S. at 
page 55. It goes on to point out that the 
clause permitting differentials of less than 
five cents “would appear to benefit respond- 
ent, and no challenge to it, standing alone, 
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is here raised.’ Then it considers the 
respondent’s objection to the final clause 
and holds that clause invalid for a vague- 
ness which throws the whole question into 
the courts. It strikes this latter part out, 
but, while saying that it would sustain the 
order with the exception of the proviso, 
nevertheless concludes that the deleted part 
is so important that the Commission “should 
have an opportunity to reconsider the entire 
provisos in light of our rejection of the 
qualifying clauses, and to refashion these 
provisos as may be deemed necessary.” 


Thus it is quite clear that an order may 
legally prohibit all differentials, and hence 
the form of prohibition before us is justified 
by the Morton Salt case itself. It is to be 
noted that the Court does not in that case 
expressly approve of the small differential 
of five cents per case there suggested by 
the Commission, although it is a possible 
inference, in view of the purpose for which 
the matter was returned to the Commission, 
that a finding in favor of such a differential 
would not be illegal if based on appropriate 
evidence. It is clear, however, that the case 
does not force the Commission always to 
indicate some modest maximum in stating 
its prohibition. 


[Small Differentials Found Significant] 


Moreover, here the evidence produced by 
the Commission through the testimony of 
a sales manager for the petitioner showed 
that differentials of small amount and spe- 
cifically of 2%4 per cent were quite important 
in the realm of competition among peti- 
tioner’s customers. The manager testified 
that in certain instances the 5 per cent dis- 
count allowed was insufficient for the cus- 
tomers’ uses and petitioner found it therefore 
necessary or desirable to add an additional 
2% per cent. Cf. Austin, op. cit. supra at 
48, 49. In the light of this evidence and in 
view of the very wide discretion given the 
Commission in fitting the remedy to the 
evil before it, Jacob Stegel Co. v. F. T. C., 
327 U. S. 608, 611, 612; Charles of the Ritz 
Distributors Corp. v. F. T. C., 2 Cir., 143 F. 
2d 676, 680, we are not justified in ordering 
the insertion of a maximum permissible dis- 
crimination, even a moderate one, in this 
order. It must therefore stand, for appro- 
priate enforcement. 


Order affirmed; enforcement granted. 
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[62,848] F. and A. Ice Cream Company, a corporation v. Arden Farms Co., a 
corporation, et al. 


In the United States District Court for the Southern District of California, Central 
Division. No. 12406-BH. Filed June 4, 1951. 


Robinson-Patman Price Discrimination Act 


Section 3—Constitutionality of Clause Prohibiting Sale of Goods at “Unreasonably 
Low Prices for the Purpose of Destroying Competition or Eliminating a Competitor.”— 
The term “unreasonably low” in the clause in Section 3 of the Robinson-Patman Act 
prohibiting the sale of goods at “unreasonably low prices for the purpose of destroying 
competition or eliminating a competitor” is a standard of reasonableness. The test of 
reasonableness which can be judged by reference to a common standard of conduct 
satisfies the requirement of due process that a criminal statute must be certain and 
definite. Whether a price is “unreasonably low” can be determined by ordinary business 
and accountancy methods taking into consideration economic facts. Therefore it would 
be possible to submit to a jury for its determination the question whether the Price is 
unreasonably low and whether it is so fixed for the purpose of destroying competition. 
In holding this clause constitutional, the court stated that in determining the constitu- 
tionality of this type of legislation, it must be borne in mind that the Act was enacted 
under the almost unlimited power of Congress to regulate commerce and that the object 


of the antitrust laws is to make ours a competitive business economy. 
See the Robinson-Patman Act annotations, Vol. 1, § 2211.25, 2219.08. 
For the plaintiff: Sheppard, Mullin, Richter and Balthis and Gordon F. Hampton, of 


Los Angeles, California. 


For the defendants: T. B. Cosgrove and J. D. Barnum, Jr. (of Cosgrove, Cramer, 
Diether and Rindge); John C. Morrow (of Morrow and Morrow); Gibson, Dunn and 
Crutcher, Henry F. Prince, and Julian O. Von Kalinowski. 


YANKwIcH, District Judge: [Jn full text 
except for footnotes and omissions indicated 
by asterisks] Pending before the Court in 
the foregoing and related cases are the fol- 
lowing motions: 

1. Motion filed March 15, 1951, by all 
defendants (other than Roy E. Campbell 
and A-1 Ice Cream Company) to dismiss 
the 4th, 5th and 6th causes of action in 
Cases Nos. 12, 744-WB and 12, 776-WB. 


2. Motion of defendant Roy E, Camp- 
bell only, filed March 16, 1951, to dismiss 
the Sth and 6th causes in Cases Nos. 12, 
434-Y and 12, 524-BH; and to dismiss the 
4th and 5th causes in all the remaining 
cases, 


The Complaints in these cases, and es- 
pecially in the causes of action under the 
Robinson-Patman Act to which these mo- 
tions relate, are outlined in the Opinion 
filed in Balian Ice Cream Co., Inc. v. Arden 
Farms Co., et al. 


There we determined that the Robinson- 
Patman Act was an anti-trust law so as to 


permit a person injured by its violation to 
institute an action for three-fold damages. 
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The new grounds urged for a contrary 
ruling by some of the defendants who have 
not previously appeared have been consid- 
ered. And we are Satisfied with the cor- 
rectness of the determination of these 
questions already made. 


[Constitutionality Challenged] 


For the first time, however, both the de- 
fendants who have already appeared, and 
Others, challenge the constitutionality of 
Section 3 of the Act. While the attack is 
directed at the entire section, we cannot 
entertain so broad a challenge. The causes 
of action under the Robinson-Patman Act 
with which we are concerned (Count 4 in 
12744-WB and the similar counts in other 
cases), are brought under the clause which 
prohibits the sale of goods “at unreason- 
ably low prices for the purpose of destroy- 
ing competition or eliminating a competi- 
tor”. So our consideration of constitution- 
ality must be limited to this clause. For 
it is not the province of courts to make ab- 
strict or theoretical declarations on the con- 
Stitutionality of statutes or portions of 
statutes not before them. 
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I 
The Power to Regulate Commerce 


Another limitation stems from the fact 
that the Robinson-Patman Act was enacted 
under the broad power of the Congress “‘to 
prescribe the rule by which commerce is to 
be governed’’." 


In exercising this power, the Congress 
has few limitations. * * * 


The limitations which ordinarily apply to 
legislative restrictions or prohibitions relat- 
ing to contracts, and especially the due 
process clause of the Fifth Amendment, do 
not stand in the way of the exercise of this 
powers 


Indeed, it has been intimated that the due 
process limitation of the Fifth Amendment 
does not apply to legislation under the com- 
merce clause.” This is, perhaps, too broad 
a statement. For the limitation of due 
process does apply to legislation under the 
commerce clause.“ What is meant, how- 
ever, is this: The power to exclude from 
interstate commerce being practically un- 
limited,” the norms by which it is deter- 
mined whether due process has been vio- 
lated are entirely different. For what may 
be entirely prohibited may be regulated al- 
most limitlessly.* And legislative prohibi- 
tions which would violate due process if 
unrelated to commerce, fulfill the standard 
when they concern interstate commerce. 
So we come to the specific problem. 


II 


Certainty in Crinunal Statutes 
[Due Process] 
The first ground for attack on the clause 


under discussion is that it does not satisfy 
the test of definiteness required in a statute 


Court Decisions 
F. and A. Ice Cream Co. v. Arden Farms Co. 


7 Gibbons v. Ogden, 1824, 9 Wheat. 1, 196. 

10 See, Great Atlantic & Steel Co. v. Federal 
Trade Commission, 1939, 3 Cir., 106 F. (2d) 667, 
678. 

11 United States v. Carolene Products Co., 
1938, 304 U. S. 144, 147. 

122 National Labor Relations Board v. Jones & 
Laughlin Corp., 1947, 301 U. S. 1, 36-37; United 
States v. South-Hastern Underwriters’ Ass’n, 
1944, 322 U. S. 533, 558-559. 

13 Mulford v. Smith, 1939, 307 U. S. 38, 48; 
Prudential Insurance Co. v. Benjamin, 1946, 
328 U. S. 408, 423-424; Cleveland v. United 
States, 1946, 329 U. S. 14, 19. And see the 
writer’s opinion in United States v. Edwards, 
1926, D. C. Cal., 14 F. Supp. 384, 388-391. 

15 Note, Due Process Requirements of Definite- 
ness in Statutes, 1948, 62 Harvard Law Review, 
p. 77. And see cases cited in Note 14, supra. 
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of this character. A criminal statute must 


be definite. * * * 


It is one of the requirements of due proc- 
ess that a statute making certain conduct 
criminal should designate with certainty and 
definiteness the act which it proscribes.” 
This, in turn, stems from the fundamental 
principle in our law expressed in the Latin 
maxim, Nullum crimen, nulla poena sine lege. 
(No crime or punishment without law.) In 
effect, this means that no one shall be held 
criminally responsible for conduct which is 
not specifically forbidden by a statute. And 
a statute is definite when it “provides an 
adequate warning as to what conduct falls 
under its law and marks boundaries suffh- 
ciently distinct for judges and juries to 
fairly administer.” **° It is argued that the 
clause under consideration does not meet 
this requirement, because no objective cri- 
terion exists by which to determine whether, 
in a specific instance, the price at which 
goods are sold is “unreasonably low”. 


III 
“Reasonableness”’ as a Test 


The standard of reasonableness as ap- 
plied to conduct is an old one and long 
accepted in our law. It is based on the as- 
sumption that the actions of the reasonable, 
average person may be used as a standard 
by which to measure conduct,—whether it 
relates to care or absence of it, skill or other 
similar circumstances to which the test is 
applied.“ While it attempts to measure the 
subjective reaction of the assumed reason- 
able person in certain circumstances, the 


test is “external and objective’.* 


But whether we consider it subjective or 
objective,” it uses, as the standard, the ac- 
tion of “the man who conforms to the common 


16 United States v. Petrillo, 1947, 332 U. S. 1, 
7. And see, Winters v. New York, 1948, 333 
U. S. 507, 517-518; Musser v. Utah, 1948, 333 
Un5295; 916 

11See writer’s opinion in People v. Curtiss, 
1931, AIG, Anite T3i: 

3% Benjamin N. Cardozo, 
Legal Science, 1928, p. 74. 

17 Eyen writers who consider the text sub- 
jective do so merely because they believe that 
conduct cannot be dissociated from certain at- 
tributes,—physical or mental, of the actor, as 
gauged by the standard knowledge and average 
mental qualities at the time. See, Warren A. 
Seavey, Negligence, Subjective or Objective, 
1927, 41 Harvard Law Review 1, 28. 


The Paradoxes of 
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F. and A. Ice Cream Co. v. Arden Farms Co. 


29 20 


standards of society”. So reasonableness 
or unreasonableness has been recognized as 
consonant with due process under a great 
variety of circumstances other than those 
relating to care and negligence. * * * 


A provision of the federal Food and Drug 
Act which permitted “reasonable variations” 
in weights or measures to be established by 
departmental rule was sustained against the 
attack of indefiniteness and delegation of 
legislative power.” The same conclusion 
was reached as to a state statute relating 
to “any cattle range previously * * * or 
usually occupied by any cattle grower”.” 
Even in the realm of freedom of expression, 
where courts are more likely to resist legis- 
lative intrusion, a municipal ordinance which 
forbade the use or operation on public 
streets of sound trucks or of any instru- 
ment which emitted “loud and raucous 
noises” was sustained.” 


So it is apparent that the test of rea- 
sonableness or unreasonableness or similar 
tests which can be judged by reference to 
a common standard of conduct satisfy the 
requirement of definiteness. 


Of necessity, any test by conduct con- 
tains a variable element which may call for 
different conclusions by different persons 
under different or even the same circum- 
stances. But that in itself has never been 
considered a fatal vice. * * * 


And this is especially true when we are deal- 
ing with statutes which seek to control eco- 
nomic activities. In Nash v. United States, 
the Sherman Anti-Trust Act was attacked 
on the ground of vagueness. It was argued 
that the statute contained, in its definition, 
an element of degree as to which estimates 


20 Cardozo, Op. Cit., p. 73. 

2 United States v. Shreveport Grain & Hleva- 
tor Co., 1932, 287 U. S. 77. And see, Union 
Bridge Co. v. United States, 1907, 204 U. S. 364 
(“unreasonable obstructions’ to navigation); 
Sunshine Coal Co. v. Adkins, 1940, 310 U. S. 381, 
398-399 (fixing reasonable price for coal). 

28 Omaechevarria v. Idaho, 1918, 246 U. S. 343, 
345-348. 

27 Kovacs v. Cooper, 1949, 336 U. S. 77. 

31 United States v. Cohen Grocery Company, 
1921, 274 U. S. 445. 

2 Cline v. Frink Dairy Company, 1927, 274 
U.S. 445. 

33 Fairmont Creamery Co. v. Minnesota, 1927, 
274 U. S. 1. Unlike the Cohen case, this and 
the Cline case involved restrictions unrelated to 
purpose as an element of the offense. To illus- 
trate: Prior to the amendment of the Minne- 
sota Act of 1923, which the Court had under 
consideration in this case, the statute had pro- 
hibited discrimination in prices between locali- 
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may differ, and that criminality cannot be 
made to depend upon whether a jury may 
think an act is reasonable or unreasonable. 
The Court’s answer, through Mr. Justice 
Oliver Wendell Holmes, has become classic: 


“But apart from the common law as to 
restraint of trade thus taken up by the 
statute the law is full of instances where 
a man’s fate depends on his estimating 
rightly, that is, as the jury subsequently 
estimates it, some matter of degree. If 
his judgment is wrong, not only may he 
incur a fine or a short imprisonment, as 
here; he may incur the penalty of death. 
‘An act causing death may be murder, 
manslaughter, or misadventure according 
to the degree of danger attending it’ by 
common experience in the circumstances 
known to the actor. ‘The very meaning 
of the fiction of implied malice in such 
cases at common law was, that a man 
might have to answer with his life for 
consequences which he neither intended 
or foresaw.’ Commonwealth v. Pierce, 138 
Massachusetts, 165, 178. Commonwealth 
v. Chance, 174 Massachusetts, 245, 252. 
‘The criterion in such cases is to examine 
whether common social duty would, un- 
der the circumstances have suggested a 
more circumspect conduct.’ 1 East P. C. 
262. If aman should kill another by driv- 
ing an automobile furiously into.a crowd, 
he might be convicted of murder how- 
ever little he expected the result. * * *” 


[Codes Distinguished] 


It is insisted, however, that in some later 
cases, especially United States v. Cohen Gro- 
cery Company,*—which is the foundation for 
two later decisions, Cline v. Frink Dairy Com- 
pany” and Fairmont Creamery Company wv. 
Minnesota,*—the tests of reasonableness or 
unreasonableness in matters of the charac- 


ties ‘‘with the intention of creating a monopoly 
or destroying the business of a competitor.’’ A 
later statute forbade discrimination with ‘‘the 
purpose of creating a monopoly, or to restrain 
trade, or to prevent or limit competition, or 
to destroy the business of a competitor.’’ The 
Act under consideration ‘‘eliminated purpose 
as an element of the offense.’’ It was this 
elimination which led the Court to the conclu- 
sion that the standard of certainty was absent, 
saying: ‘‘As the inhibition of the statute 
applies irrespective of motive, we have an obvi- 
ous attempt to destroy plaintiff in error’s 
liberty to enter into normal contracts long 
regarded not only as essential to the freedom of 
trade and commerce, but also as beneficial to 
the public."’ (Fairmont Creamery Co. v. Minne- 
sota, supra, p. 8.) (Italics added.) 

Similarly in the Cline case, the Colorado stat- 
ute there under consideration was declared to 
be invalid because unreasonableness of price or 
rate was not tied to a purpose. The Court, in 
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ter here involved have been rejected. There 
is no warrant for such contention. The Su- 
preme Court, itself, has seen no conflict be- 
tween these cases. Indeed, they have referred 
to them repeatedly as presenting different 
solutions of diverse problems of statutory 
construction.* 

The chief vice of the statute considered 
in the Cohen case lay in the fact that it for- 
bade no specific act whether done willfully 
or not. The statute was the Lever Act of 
1919, which provided 

“that it is hereby made unlawful for any 

person willfully * * * to make any unjust 

and unreasonable rate or charge in han- 
dling or dealing in or with any neces- 

Saries. 

In subsequent cases, the Supreme Court 
has stated that such prohibitions are inade- 
quate compliance with the requirement of 
definiteness in a criminal statute only if 
they are unrelated to the intent or purpose 
other than the doing of the act itself. But 
where the specific act denounced is tied to a 
specific intent to achieve a certain result, cer- 
tainty is present. 

* * * 

In a later case, the Court, in interpreting 
the Civil Rights Statute, applied the same 
norm. In the opinion of Mr. Justice Doug- 
las, the following language is found: 

“The Court, indeed, has recognized that 
the requirement of a specific intent to do 

a prohibited act may avoid those conse- 

quences to the accused which may other- 

wise render a vague or indefinite statute 
invalid. The constitutional vice in such 

a statute is the essential injustice to the 

accused of placing him on trial for an of- 

fense, the nature of which the statute does 
not define and hence of which it gives no 
warning. See, United States v. Cohen 
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Grocery Co., supra. But where the punish- 
ment imposed is only for an act knowingly 
done with the purpose of doing that which 
the statute prohibits, the accused cannot be 
said to suffer from lack of warning or 
knowledge that the act which he does is a 
violation of law. 

“The requirement that the act must be 
willful or purposeful may not render cer- 
tain, for all purposes, a statutory definition 
of the crime which ts in some respects un- 
certain. But 1t does relieve the statute of 
the objection that it punishes without warn- 
ing an offense of which the accused was un- 
aware.’* (Emphasis added) 


The Court reaffirmed this doctrine in a 
case which arose under the Communica- 
tions Act. The Court was considering a 
provision of that Act which made it a crime, 
by force, violence or intimidation, to compel 
a Radio broadcast licensee to employ or 
agree to employ in connection with the con- 
duct of his business, any person or persons 
“Sn excess of the number of employees 
needed by such licensee to perform actual 
Services; 40. Sk 


IV 
“Unreasonably Low” as a Valid Standard 


The principle thus discussed calls for ap- 
plication with greater force to a statute like 
the Robinson-Patman Act because it is 
enacted under the almost unlimited power 
ot the Congress to regulate commerce.” In 
interpreting it, we must bear this object in 
mind. When we do, difficulties which might 
be present in dealing with an ordinary stat- 
ute evaporate. For the specific object of the 
anti-trust laws is to make ours “a competi- 
tive business economy”.“* And when the 
Congress, in seeking to achieve this aim 
through the Robinson-Patman Act, makes 


distinguishing the situation from that which 
obtained in the Nash case said: 

“This review, showing what was the standard 
of criminality in the Federal Anti-Trust law, 
indicates clearly that the decision in the Cohen 
Grocery case was not inconsistent with the Nash 
case, because the latter did not relate to the 
reasonableness or excessiveness of prices 
charged for necessaries, without more, as a 
basis for criminality, while the former plainly 
did.’’ (Cline v. Frink Dairy Co., supra, p. 463.) 
(Italics added.) 

Where, however, as will appear further on 
in the discussion, a statute embodies as an 
element willful design or purpose to achieve a 
certain result through the fixing of prices or 
rates the quantum of certainty is present. 

34 Gorin v. United States, 1941, 312 U. S. 19, 
26-28; and Note 13 to text, p. 27. 

39 Screws v. United States, 1945, 325 U. S. 91, 
AOT=1024 4 ti 
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43 United States Constitution, Article I, Sec. 
8, Clause 3. And see, National Labor Relations 
Board v. Jones & Laughlin Corp., 1947, 301 
U. S. 1, 36-37; United States v. South-Hastern 
Underwriters’ Ass’n, 1944, 322 U. S. 558-559. 
And cases cited in Notes 8-12 supra. 

4 United States v. South-Eastern Underwrit- 
ers’ Ass’n, supra, p. 559. In pursuit of that 
object, based on the theory that a competitive 
economy is beneficial to the American people, 
it eschews practices which have come to be 
designated popularly as ‘‘cut-throat’’ when they 
are used as a means of achieving monopoly 
through destruction or elimination of competi- 
tion by low prices. In fact, a study of the 
anti-trust cases discloses the fact that low 
prices, unsound from an economic and every 
other standpoint, have been a means of mo- 
nopolization as have also discriminatory prices. 
* * * 

So the clause under discussion is an embodi- 
ment of this policy of opposition to this prac- 
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it illegal (1) to sell or contract to sell goods 
at unreasonably low prices, (2) for the pur- 
pose of destroying competition or eliminat- 
ing a competitor, it denounces an act, the 
illegality of which depends upon (1) a find- 
ing of unreasonableness, and (2) the design 
and purpose to destroy competition by it. 


[Use of Business Methods, Accountancy, and 
Economic Data] 


So the Congress has complied with all 
the recognized elements by which definite- 
ness is gauged. And the enforcement of 
such statute presents no greater difficulties 
than those which are likely to arise under 
the similar statutes already alluded to. Cost 
accountancy has reached the exactness of a 
science. Courts have recognized the ele- 
mients which go into establishing cost, which 
is one of the basic facts by which price 
must be determined.* Whether a price is 
high or low, and if so, whether it is un- 
reasonably so, can be determined by ordi- 
nary business and accountancy methods 
which take into consideration cost, market, 
usual profits and other elements. The un- 
reasonably low price which the statute con- 
siders an evil would rarely, if ever, be an 
initial price, except in the rare instance 
where it would relate to a product not pre- 
viously marketed. In most instances, it 
would involve a sudden and unexpected 
change of price in a staple article of com- 
merce by one engaged in a competitive field. 
So, in determining its character, and whether 
it was put into effect as a means of destroy- 
ing competition, additional elements other 
than those already mentioned, such as cost, 
usual profits and the like, would be avail- 
able for consideration. Among them might 
be mentioned the suddenness of the price 
change, its relation to previous prices 
charged by the merchant or by others in 
the field in the particular locality or else- 
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where, the existence or non-existence of new 
economic factors relating to cost of produc- 
tion, demand for the article, seasonal or 
other, the consequent need for expansion or 
contraction of the field for the particular 
merchandise and other factors, financial or 
economic, which might or might not war- 
rant a precipitate reduction in price. And 
on the basis of such factors, it would be pos- 
sible to submit to a jury for its determina- 
tion the question whether (1) the price is 
unreasonably low, and (2) whether it was 
so fixed for the purpose of destroying com- 
petition. This is certainly no more difficult 
to determine than whether the punishment 
of a child by a teacher was “unjustifiable” “; 
whether the number of employees which the 
operator of a radio station was compelled 
to use exceeded what was “needed’’“; 
whether a deducted business expense was 
“reasonable” for income tax purposes *; 
whether an automobile was traveling at a 
“dangerous” rate of speed”; whether con- 
tracts are “reasonably calculated” or “tend” 
tc fix prices”; or whether an obstruction 
to navigation is “unreasonable”’.* And when 
the courts could see no unwarranted delega- 
tion of legislative power to juries in any of 
these statutes, we can see none here. 


[Cartwright Act] 


It follows that the attack on the constitu- 
tionality of the Clause of Section 3 of the 
Robinson-Patman Act under discussion 
must fail. Nor is there any merit to the 
contention made by some of the defendants 
in moving for the dismissal of Counts 5 and 
6 of Case No. 12744-WB, and similar counts 
in the other cases, that the California anti- 
trust statute on which these counts are 
based,—the Cartwright Act,—™ is uncon- 
stitutional. Some years ago, I held the 
statute unconstitutional because of the 1909 
amendment which exempted certain combi- 


tice. It should be added that English law 
permits rival manufacturers to protect them- 
selves against ‘‘cut-throat’’ methods of competi- 
tion, =" + 

Greater significance attaches to the attempt 
to reach such practices through federal legisla- 
tion because of the recent decision of the Su- 
preme Court invalidating state fair trade acts. 


See, Schwegmann Bros. v. Calvert Distillers 
Corp., 1951, 341 U. S. —, decided on May 21, 
1951. 


45 Pacific Portland Cement Co. v. Food Ma- 
chinery & Chemical Corp., 1950, 9 Cir., 178 F. 
(2d) 541, 556-558. ‘‘The fixing of prices, the 
proscription of unfair trade practices * * * con- 
stitute regulations within the competence of 
Congress under the commerce clause.’?? (Sun- 
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shine Coal Co. v. Adkins, 1940, 310 U. S. 381, 
393.) (Italics added.) 

46 People v. Curtiss, 1931, 116 C. A. 771. 

* United States v. Petrillo, 1947, 332 U. S. 1. 

48 United States v. Ragen, 1942, 314 U. S. 513. 

49 Miller v. Oregon, 1927, 273 U. S. 657. For 
comment on the import of the ruling in this 
case, see, Cline v. Frink Dairy Company, 1927, 
274 U.S. 445, at pages 464-465. 

50 Waters-Pierce Oil Co. v. Texas (No. 1), 
1909, 212 U.S. 86. 

Union Bridge Co. v. United States, 1907, 
204 U. S. 364. 

52 California Business & Professional Code, 
Sec. 16600-16758. Section 16701 provides a special 
separability. clause for this statute. 
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nations from the operation of the statute, 
and thus introduced an element of uncer- 
tainty into the entire statute.* Since that 
time, however, the Supreme Court of Cali- 
fornia, while holding that the particular 
amendment was unconstitutional, has ruled 
that the clause was separable and did not 
affect the validity of the remainder. This 
adjudication is binding on us. For separa- 


bility of a clause in a state statute is de- 
termined by state law.” 


More, I am in complete accord with the 
California court’s determination of the ques- 
tion of constitutionality on both state and 
federal constitutional grounds. 


The motions to dismiss are, therefore, 


denied. 


[] 62,849] The State of Wisconsin v. Dick Brothers Bakery Company, Inc., et al. 


In the Circuit Court of Manitowoc County, State of Wisconsin. Dated May 31, 1951. 


Wisconsin—Trusts and Monopolies 


Conspiracy—State Injunctive Relief—Immunity of Witnesses from Prosecution.—In 
an action by the State to enjoin a conspiracy to increase the price of bread, defendants 
testifying before trial are not immune from being subjected to an injunction under a 
statute which requires persons to testify but which immunizes such a person from prose- 
cution since the State injunctive proceeding is not a prosecution within the meaning of 
the immunity provision. “The constitutional right to be free from self-incrimination does 
not include the right to be free from being subjected to an injunction.” 


See the State Laws annotations, Vol. 2, J 8955. 


For the plaintiff: Vernon W. Thomson, Attorney General; 
ant Attorney General, Chief, Antitrust Division; and Albert Harriman, Attorney. 


For the defendants: John E. Cashman, John C. Danielson, Schmitz and Schmitz, and 


Leonard Bessman, Assist- 


Hougen, Brady and Murphy. 


Decision On Motions 


DETLING, Henry A., Circuit Judge: [In 
full text except for omissions indicated by 
asterisks] * * * 


The defendants Spahn, Ramminger, Mac- 
kay and George Frieder moved to have the 
complaint against them dismissed on the 
ground that each of them did testify pur- 
suant to section 133.06 Wisconsin Statutes 
and that under section 133.24 dismissal of 
the action as to them is obligatory. 


[Immunity from Prosecution] 
Section 133.24 provides in part: 


“No person shall be excused from .. . 
testifying in any case or proceeding based 
upon... any law of this State in regard 
to trusts, monopolies or illegal combi- 
nation on the ground of or for the reason 
that the answer, testimony, evidence, 
documentary or otherwise, required of 


8 Blake v. Paramount Pictures, 1938, D. C. 
Cal., 22 F. Supp. 249. 

5 Speegle v. Board of Fire Underwriters, 
1946, 2 C. (2) 34, 46-51; and see, Frost v. Cor- 
poration Commissioner, 1929, 278 U. S. 515, 
526-527; Kay v. United States, 1938, 303 U. S. 
1, 6. 
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him may tend to criminate him or sub- 
ject him to a penalty or forfeiture; but 
no person shall be prosecuted or sub- 
jected to any penalty or forfeiture for or 
on account of any transaction, matter or 
thing concerning which he may answer, 
testify or produce evidence, documentary 
or otherwise, in obedience to any request 
. in any case or proceeding .. .” 


[Meaning of “Prosecuted’| 


The plaintiff concedes that the words 
“prosecute” and “prosecution” have more 
than one meaning and may include both 
civil and criminal litigation but that in this 
instance the statute refers to a criminal 
prosecution and that the word “prosecuted” 
as used in sec. 133.24 should be construed 
to mean “proceeded against criminally” or 
prosecuted criminally. These defendants 
contend the statute means and includes both 
civil and criminal actions. Of course, this 


55 Dorchy v, Kansas, 1924, 264 U. S. 286, 
290-291; Schneider Granite Co. v. Gast Realty 
Co., 1917, 245 U. S. 288, 290-291; Skinner v. 
Oklahoma, 1941, 316 U.S. 535, 543. 
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is a civil action. A conspiracy is alleged. 
The state seeks to enjoin and restrain, to- 
gether with a money forfeiture. 


[Injunction Not Within Immunity Statute] 


Excellent briefs have been filed by both 
sides and have been very helpful to me in 
coming to a conclusion. It seems to me the 
intent of the legislature was to go no fur- 
ther than to comply with the constitutional 
protection given the defendants when called 
upon to testify. The constitutional right to 
be free from self-incrimination does not 
include the right to be free from being 
subjected to an injunction. If an injunction 
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is ordered and these defendants violate it, 
there is no reason why they should not pay 
the penalty for violating the injunctional 
order. An injunction looks to the future 
and does not punish for past conduct. The 
order itself is not a penalty, a punishment, 
nor are costs if such should be imposed 
but which the court is unlikely to do. The 
possibility of social detriment and degra- 
dation do not come within the immunity 
statute. ‘See cases cited in plaintiff’s brief. 


[Order] 


The motion by these defendants should 
also be denied. 


[] 62,850] Portland Gasoline Co. v. Superior Marketing Co., Inc., et al. 
In the Court of Civil Appeals, Amarillo, Texas. No. 6153. April 23, 1951. 


Texas Trusts and Conspiracies Against Trade Law 


Conspiracy in Restraint of Trade—Exclusive Dealing—Manufacturer’s Agreement to 
Sell Entire Output to One Purchaser.—A contract by which a processor of natural gas 
agrees to sell his entire output to one distributor implies an agreement that the processor 
will sell exclusively to the distributor and to no other person during the term of the con- 
tract. Such a contract violates the state statute under which a refusal to buy from or sell 
to any other person constitutes a conspiracy in restraint of trade. An action for breach 
of such a contract by the processor should be dismissed as such contracts are void and 


unenforceable. 


See the State Laws annotations, Vol. 2, J 8835, 8835.10. 
For the appellant: Hazlewood and Richards, Amarillo, Texas. 
For the appellees: Adkins, Madden, Folley and Adkins; Gibson, Ochsner, Little, 


Harlan and Kinney, all of Amarillo, Texas. 


[In full text except for omissions indicated 
by asterisks] 

Pitts, C. J.: This appeal is from an order 
of the trial court sustaining special excep- 
tions to the pleadings of plaintiff which 
party refused to amend its pleadings and 
the trial court dismissed the case. 


[The Parties} 


Appellant, Portland Gasoline Company, a 
corporation in the State of Delaware having 
a permit to do business in Texas, filed suit 
for damages in the sum of $50,838.77 by rea- 
son of alleged breach of two executory con- 
tracts by appellees, Superior Marketing 
Company, a corporation in the State of New 
Mexico, and Consolidated Gas and Equip- 
ment Company, a corporation in the State 
of Delaware, each appellee having a permit 
to do business in Texas. Appellees will 
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hereafter be referred to as Superior and 
Consolidated as they were by the parties in 
their briefs. Appellees attacked the pleadings 
of appellant by special exceptions alleging 
that the contracts sued on were void and 
unenforceable for lack of mutuality and that 
they were in restraint of trade, were con- 
trary to public policy and violated the anti- 
trust laws. Upon a hearing before the trial 
court appellees’ special exceptions were sus- 
tained with the result above mentioned. 


[Contract Provisions] 


On March 18, 1947, appellant as first 
party entered into a written contract with 
appellee Superior as second party which 
contract recited that appellant was the 
owner of a natural gas processing plant near 
Pampa, Texas, where there was produced 
in varying quantities a mixture of butane 
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and propane gases and liquids and that it 
was contemplated that appellant would pro- 
duce “from its plant a liquid mixture of 
butane and propane in quantities exceeding 
ten thousand (10,000) gallons per day.’”’ The 
contract further recited that Superior was in 
the marketing business and had agreed with 
appellant to market all of the butane-pro- 
pane mixture produced at the said plant. 
Thereafter the paragraphs of the said con- 
tract were consecutively numbered and we 
shall repeat here either in substance or ver- 
batim only the portions of the contract 
needed to determine the issues here raised 
as was done by the parties in their respec- 
tive briefs. Paragraph 1 recites in part as 
follows: 


“Second party (Superior) agrees that it 
will procure for its own account and at 
its sole and entire responsibility, pur- 
chasers for all of said butane-propane 
mixture produced at said plant for and 
during the period hereinafter specified, 
said second party to be free in the selec- 
tion of purchasers of said product, and 
the collection of all sums from such pur- 
chasers for said product shall be the sole 
concern of second party.” 


It further provides that deliveries of the 
product shall be made at the plant upon 
written orders of Superior with delivery 
slips signed by the purchasers and delivered 
by Superior to appellant on the lst and 15th 
of each month with settlements made on the 
said dates in accordance with the agreed 
prices as provided for in paragraph 2. Par- 
agraph 3 makes the following provisions: 


“First party (appellant) undertakes, 
promises and agrees to deliver for the 
account and on the order of second party 
(Superior) each day during the existence 
of this contract, all of the net butane and 
propane mixture that it produces, and, in 
the event second party is unable to cause 
delivery of said production to be accepted 
each day as it is produced, then the first 
party shall store the same, at its own cost 
and expense, for not exceeding five days. 
And the second party undertakes, prom- 
ises and agrees to cause delivery of said 
product to be accepted each day unless 
delivery is prevented by the weather or 
other unavoidable cause, and, if so pre- 
vented for a period of five days or less, 
the second party agrees to cause delivery 
of the accumulated storage to be accepted 
to the end that first party shall not be 
required to have storage capacity for 
more than five days’ production.” 
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Paragraph 4 concerns the contents of the 
product, which is not material here. Para- 
graph 5 is as follows: 


“It is understood between the parties 
hereto that first party shall not be in de- 
fault for failure to deliver on the order 
of second party 10,000 gallons per day 
of butane and propane mixture, provided 
the first party delivers on the order of 
second party in accordance with the terms 
of this contract its total net production 
of butane and propane mixture, and it is 
further agreed and understood that first 
party shall not be obligated to make such 
deliveries when its plant is shut down by 
strikes, lockouts, federal or state regula- 
tions, major calamity or any other cause 
beyond the control of first party.” 


The life of the contract was from the date 
of its execution to October 1, 1949. Its 
other provisions are not material to the 
issues here presented. 


[Assignment of Contract] 


Thereafter on June 17, 1947, the two 
appellees entered into a contract by which 
Superior assigned to Consolidated all of 
its rights acquired under the terms of its 
original contract with appellant. The first 
contract was fully incorporated within the 
terms of the second contract and made a 
part thereof. By the terms of the second 
contract appellee Consolidated agreed to 
perform or cause to be performed all of the 
terms agreed to by Superior under the pro- 
visions of the first or original contract. 
Therefore the issues or questions here to 
be determined depend upon a proper con- 
struction of those provisions of the first or 
original contract heretcfore set out either 
in substance or verbatim. 


[Breach of Contract] 


Appellant * * * alleged, in effect, that by 
reason of the latter :ontract executed by 
and between the two appellees, both appel- 
lees became obligated to appellant to pro- 
cure purchasers for all of the butane-propane 
mixture produced by appellant at its said 
plant and to collect for all sales thereof; 
that in pursuance to the terms of the con- 
tracts appellant produced and delivered the 
products in question to appellees and they 
performed satisfactorily until on or about 
November 13, 1948; that appellees thereafter 
failed and refused to accept and pay for 
any more of appellant’s said product to the 
total damage of $50,838.77 to appellant up 
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to March 1, 1949, * * * that on or about March 
1, 1949, appellant notified appellees that it 
had terininated the contracts m question by 
reason of appellees’ refusal to comply with 
the terms of the same. 


[Lack of Mutuality] 


Appellees filed separate answers except- 
ing, respectively, to appellant’s petition 
based upon the contracts and particularly 
upon the terms of the original contract, on 
the grounds heretofore stated and urged 
first that the same lacked mutuality in that 
it purported to bind appellees, and particu- 
larly appellee Superior, to receive and find 
purchasers and markets for all of the net 
butane and propane mixture produced by 
appellant at its plant, but did not bind the 
appellant to produce any of such products. 
The trial court sustained such exceptions 
and dismissed the suit upon appellant’s re- 


fusal to amend. 
x Ok Ok 


* * * It is our opinion that there is 


a lack of mutuality in the terms of the 
contracts relied on for which reason the 
same are not enforceable. The trial court 
therefore properly sustained appellees’ ex- 
ceptions on the grounds of lack of mutuality 
and its judgment should be affirmed for 
that reason alone. * * * 


[Defense to Antitrust Violation] 


Appellees further excepted to appellant’s 
pleadings on the grounds that the contracts 
pleaded and particularly the original con- 
tract was illegal and void for the reason that 
it was in restraint of trade, was contrary 
to public policy and violated the antitrust 
laws of Texas. Such exceptions were like- 
wise sustained by the trial court. Appellant 
charges that such action was error on the 
part of the trial court since the contract in 
question was not a sales contract but was a 
contract of agency and was not therefore in 
violation of the antitrust laws. 


[Sale or Agency Contract] 


The terms of the contract do not specifi- 
cally name appellant as a seller or appellee 
Superior as a buyer. Neither does it men- 
tion agency or principal or agent. Therefore 
in order to determine the nature of the 
contract, we must examine the language 
used in the entire contract to ascertain the 
rights granted and the duties imposed on 
either party thereto. The language of the 
whole contract makes it clear that appellee 
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Superior was to procure purchasers, not for 
account of appellant, but “for its own ac- 
count and at its sole and entire responsi- 
bility.” The collection of the purchase money 
was to be the sole concern and responsi- 
bility of appellee Superior and upon the lst 
and 15th days of each month Superior was 
required to pay appellant for all of the 
butane-propane gas mixture delivered by 
appellant during the preceding 15-day pe- 
riod without regard to whether or not Su- 
perior had collected from its purchasers. 
These are elements of sale and not of 
agency. One of the usual essential elements 
of agency is that the principal retains the 
right to control the conduct of the agent 
or to have some voice at least with respect 
to matters entrusted to the agent, There is 
nothing in the contract in question to show 
any right of control by appellant over the 
conduct of Superior or any voice by appel- 
lant with respect to the matters entrusted 
to Superior other than appellant reserved 
the right to demand and receive payment 
twice each month for products delivered. 
As a part of its alleged breach of contract 
appellant pleaded that appellees “failed and 
refused to accept and pay for any part of 
the output of liquified gases from the plant 
of plaintiff” after November 13, 1948, and 
further pleaded, in effect, that by reason of 
the contract Superior was the only customer 
appellant had for the product and it was 
unable to find other customers for a time 
after appellees refused to perform further 
under the terms of the contract. Such plead- 
ings indicate that appellant considered the 
contract one of sale. A careful examination 
of the language used in the contract reveals 
that appellee Superior obligated itself to buy 
and pay for at a specified price all of the 
butane-propane mixture, produced by appel- 
lant, subject to the production limitations 
heretofore discussed. It appears to us that 
Superior is no more an agent for appellant 
than the usual wholesaler is the agent for 
a manufacturer which furnishes goods at a 
specified price for the business of the 
wholesaler or than the usual retailer is the 
agent of the wholesaler which furnishes 
goods at a specified price for the shelf of 
the retailer. A careful construction of the 
language used in the contract reveals to ys 
that it was one of sale and not one of 
agency. Texas Brewing Co. v. Templeman, 
90 Tex. 277, 38 S. W. 27; American Brewing 
Ass'n v. Woods, 215 S. W. 448; Cunningham 
v. Frito Co., 198 S. W. 2d 772. 
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Article 7428, V. A. C. S., provides that: 


“Either or any of the following acts 
shall constitute a conspiracy in restraint 
of trade: 

“1. Where any two or more persons, 
firms, corporations or associations of per- 
sons, who are engaged in buying or selling 
any article of merchandise, produce or 
any commodity, enter into an agreement 
or undertaking to refuse to buy from or 
sell to any other person, firm, corporation 
Or association of persons, any article of 
merchandise, produce or commodity.” 


[Implied Exclusive Sale Contract] 


The language of this statute was con- 
strued by the court in the case of Wood 
v. Texas Ice & Cold Storage Co., 171 S. W. 
497. It was there held that a contract 
similar to the one being here considered 
violated Section 1 of Article 7798, which 
was identical with Section 1 of Article 7428, 
the present statute. The holding in the 
Wood case has since been many times cited 
with approval. Such holding was approved 
by the Supreme Court in the cases of Cox 
v. Humble Oil & Refining Co., 16 S. W. 2d 
285, and Twaddell v. H. C. Wooten Grocer 
Co., 130 Tex. 42, 106 S. W. 2d 266; and by 
this court in the cases of Amarillo Oil Co. v. 
Ranch Creek Oil & Gas Co., 271 S. W. 145, 
and City of Crosbyton v. Texas-New Mexico 
Utilities Co., 157 S. W. 2d 418. While these 
cases approve the rule referred to in the 
Wood case, it was held that such rule did 
not apply to the facts in these cases, In the 
Wood case it was held that the agreement to 
purchase all of the commodities in question 
from one person implied an agreement to 
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buy exclusively from that person and no 
other during the period of the contract. In 
the case at bar we find the agreement of 
appellant to sell its entire output to appellee 
Superior was an implied agreement that 
appellant would sell exclusively to Superior 
and to no other during the term of the 
contract. The rule is the same in both cases 
since the court held in the Wood case that: 


“By the statute it is unlawful for two 
persons to agree that one of them will 
buy from the other exclusively of a given 
commodity as it is in like manner unlaw- 
ful for one of them to agree to sell ex- 
clusively to the other a given commodity. 
It is unlawful to do either or both, and 
it is not necessary to do both in order 
to constitute the offense, and the reason 
therefor is the statute itself.” 


In support of our holding we likewise cite 
Pennsylvania Rubber Co. v. McClain, 200 S. 
W. 586; Star Mill & Elevator Co. v. Ft. 
Worth Grain & Elevator Co., 146 S. W. 604 
(writ refused); Jersey-Creme Co. v. Mc- 
Daniel Bros. Bottling Co., 152 S. W. 1187 
(writ refused) ; and Wright v. Southern Ice 
Co., 144 S. W. 2d 933, writ refused, and 
other authorities there cited. 

It is our opinion that the trial court prop- 
erly sustained appellees’ exceptions on the 
grounds that the contracts pleaded violated 
the provisions of Section 1, Article 7428, 
and were therefore void and not enforceable. 


[Order] 


The record before us presents no re- 
versible error. Appellant’s points to the 
contrary are all overruled and the judgment 
of the trial court is affirmed. 


[7 62,851] Glen Raven Knitting Mills, Inc. v. Sanson Hosiery Mills, Inc., and 
William G. Bley and Richard C. Spurgeon, co-partners trading as Bley and Spurgeon. 


In the United States Court of Appeals for the Fourth Circuit. No. 6218. May 11, 1951. 
Appeal from the United States District Court for the Middle District of North 


Carolina, at Greensboro. Civil. Affirmed. 


Sherman Antitrust Act 


Patents—Resale Price Fixing—Proof of Conspiracy.—The fact that a patentee and 
a licensee of hosiery enter fair-trade contracts with their retailers, and that another 
licensee, by terms of his license, is required to sell at not less than the licensor’s prevailing 
list prices, is insufficient evidence to establish a conspiracy to fix prices. 


See the Sherman Act annotations, Vol. 1, § 1220.431. 


Patents—Resale Price Control—Extent of Patent Monopoly.—‘To exact a covenant 
of a licensee limiting the price at which the patented product may be sold is within the 
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lawful privilege of the patent.” Agreements with dealers which fix the resale price of a 
commodity in free and open competition with commodities of the same general class 
produced and distributed by others do not violate the Sherman Act by reason of the 
Miller-Tydings amendment. 


See the Sherman Act annotations, Vol. 1, | 1250.175, 1250.201, 1270.251, 1270.351. 


Patented Products—Fair Trade Pricing—Patented Products in Same General Class 
as Unpatented Products.—The argument in defense of an infringement suit that the Miller- 
Tydings exemption is inapplicable to resale price agreements since patented hosiery, if 
so distinctive as to justify a patent, is not in the same general class as plain hosiery and 
therefore not being sold in free competition with commodities of the same general class, 
is without merit. The Miller-Tydings amendment does not differentiate between patented 
and unpatented commodities and the addition of a design to hosiery does not take it out 


of the same general class of hosiery of competitors. 
See the Sherman Act annotations, Vol. 1, J 1660.200; Resale Price Maintenance Com- 


mentary, Vol. 2, { 7162. 


For the appellant: Joseph G. Denny, Jr. (Thornton H. Brooks, L. P. McLendon, 
and Brooks, McLendon, Brim & Holderness, on the brief). 


For the appellees: Henry N. Paul, Jr. (Robert B. Frailey, Julius C. Smith, Armistead 
W. Sapp, Paul & Paul, and Smith, Sapp, Moore & Smith, on the brief). 


Before PARKER, SOPER and DosiE, Circuit Judges. 


Soper, Circuit Judge: [Jn full text except 
for portions concerning validity and infringe- 
ment of patent] This is a suit for infringe- 
ment of a design patent for an ornamental 
design on women’s hosiery. The defense 
challenges the validity, denies infringement 
and alleges non-enforceability of the patent 
because of abuse of the monopoly. The 
evidence shows that the contentions of non- 
infringement and abuse of monopoly are 
utterly lacking in merit; the trial court so 
held; and we shall confine ourselves chiefly 
in this appeal to the question of validity 
which was also decided below in favor of 
the plaintiff. 


The patent in suit, U. S. Patent No. 
Des. 151,732, is one of two patents issued 
on November 16, 1948 to William G. Bley, 
the inventor, and Richard C. Spurgeon, an 
assignee of the invention and the patent 
application. Bley and Spurgeon, trading as 
partners, later assigned one-half interest in 
the patent to Sanson Hosiery Mills, Inc., 
and these are the parties plaintiff before 
us. The owners of the patent have granted 
various licenses under it, one to Spurgeon 
Hosiery Corporation, another to Vo-Jul 
Textiles, Inc., and another to Cressida, Inc. 
The Sanson Hosiery Mills manufactures 
stockings under trade marks “Picturesque” 
and “Picture Frame’. Spurgeon Hosiery 
Corporation, one of the aforesaid lcensees, 
uses the mark “Dupliquette”. 
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[Notice of Patented Design] 


In January, 1949, Sanson publicly ex- 
hibited its stockings with the patented 
design at a hosiery exhibition in New York 
which was attended by the Vice-President 
of Glen Raven Knitting Mills, Inc. Sanson 
alleges that later in the same month it 
mailed notice to approximately 650 full- 
fashioned hosiery manufacturers, including 
the defendant Glen Raven, of its rights 
under the patent. Glen Raven, who denies 
receipt of any such notice, began making 
the infringing stocking in May, 1949 at the 
request of a customer, and this suit was 
brought in September. 


Notwithstanding defendant’s contentions 
to the contrary, it is plain that Bley’s new 
stocking was immediately accepted by the 
public. Spurgeon Hosiery Corporation, 
which was a small company of twenty em- 
ployees in March, 1948, took a license under 
the patent and rapidly expanded to four 
times its size. Its sales jumped from 10,000 
dozen pairs at the end of 1948 to 26,000 
dozen pairs at the end of 1949. In a lead- 
ing store in Philadelphia, sales of “Dupli- 
quette” constituted 65% of the entire sales 
even though competing brands were made 
by seven of the largest and most prominent 
manufacturers of full-fashioned hosiery. It 
is significant too that sales continued to 
jump despite the fact that the retail prices 
were higher than the price of comparable 
quality hose. 
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[Public Acceptance of New Design] 


Sanson began the manufacture of the 
patented stocking in’ January, 1949, Pre- 
viously it had sold high quality branded 
stockings under the name of Artcraft 
Hosiery Company but had found it so un- 
profitable that it sold its name to another 
company and changed over to the un- 
branded line, reducing its customer ac- 
counts from 500 to 15 or 20, and eliminating 
its sales force entirely. Embarking upon 
the sale of branded hosiery again when it 
became part owner of the Bley patent, 
Sanson first offered the new stocking in 
December, 1948. Within sixteen months 
Sanson’s new customer accounts increased 
from 11 to 3,981 and in the first year its 
sales rose from 3,000 dozen pairs a month 
to 48,000 dozen pairs a month. By the 
end of 1949 its product was to be found in 
all of the forty-eight states, in the territories 
and possessions of this country, and in 
twenty-six foreign countries. At the time 
of trial, Sanson’s yearly business, exclu- 
sive of royalties under the patent, was esti- 
mated at $10,000,000. 


[Improper Extension of Patent 
Monopoly Charged] 


The defendant claims that the patent, if 
valid, is unenforceable because the plaintiffs 
have abused their patent monopoly by en- 
tering into illegal price fixing agreements. 
The evidence shows that Sanson, one of 
the owners of the patent, and Spurgeon, 
a licensee, in distributing their branded 
stockings to retailers, exercised the right 
under state fair trade laws and the Miller- 
Tydings Act to prescribe minimum prices 
for resale in states having such’ statutes. 
No licensee of the patent other than Spur- 
geon was shown to fair trade its product. 
Cressida, Inc., another licensee of the 
owner, was required by its license to sell 
at not less than the licensor’s prevailing list 
prices. This evidence is far from proof of 
a conspiracy to fix prices in violation of 
the Sherman Act, and the trial court so 
found. 
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[Patented Articles Within Miller- 
Tydings Amendment] 


To exact a covenant of a licensee limiting 
the price at which the patented product 
may be sold is within the lawful privilege 
of the patent. U. S. v. General Electric Co., 
272 U. S. 476, 490. See U. S. v. Line Ma- 
ternal Co, 333 U.S. 287, 310=127 U, Sav: 
Gypsum Co., 340 U. S. 76, 84. Likewise, 
agreements with dealers which fix resale 
prices of a commodity “which is in free and 
open competition with commodities of the 
same general class produced and distributed 
by others” do not violate the Sherman Act 
by reason of the Miller-Tydings Amend- 
ment. 26 Stat. 209, as amended, 50 Stat. 
693, 15 U. S.C. §1. See U.S. v. Frankfort 
Distilleries, 324 U. S. 293, 296; U. S. v. 
Bausch & Lomb Co., 321 U.S. 707, 721. Cf. 
Schwegmann Bros. v. Calvert Distillers Corp., 
—U.S.—, decided May 21, 1951. 


The defendant, relying on Eastman Kodak 
GovunF, ih-C., 2. Cir, 158 Fe 2d 592. certi- 
orari denied 330 U. S. 828, argues that the 
Miller-Tydings exemption is inapplicable 
to these resale agreements since the pat- 
ented stocking, if so distinctive as to justify 
a patent, is not in the same general class 
as plain stockings and hence it is not being 
sold in free and open competition with com- 
modities of the same general class. The 
statute, however, does not differentiate be- 
tween patented and unpatented products. 
The Supreme Court has indicated that the 
Miller-Tydings Act is applicable to patented 
articles, U. S. v. Univis Lens Co., 316 U. S. 
241, 250, and it defies common sense to 
say that addition of a design to a stock- 
ing takes it out of the same general class 
of stockings of its competitors. In the 
Eastman Kodak case, color photographic 
film was held not to be in the same general 
class as black and white film, within the 
meaning of the Miller-Tydings Act, and 
hence a different conclusion was reached. 


[A firmed] 
The judgment is affirmed. 


[62,852] Anderson-Friberg, Inc., et al. v. Justin R. Clary & Son, Inc., et al. 
In the United States District Court for the Southern District of New York. Civil 


66-68. May 22, 1951. 


Sherman Antitrust Act 


Labor Unions—Cooperation with Non-Labor Groups—Temporary Injunction Refused 
Where Hearing Required To Determine Nature of Agreement.—Upon a motion for a 
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preliminary injunction, it is argued that stone-cutting unions, by securing the agreement 
of employers to refuse work on stone partially cut outside the New York area, thereby 
overstepped the bounds of labor’s exemption from the antitrust laws, and it is further 
alleged that employers had urged the unions to insist on the adoption of such restrictions 
as part of union contracts with employers. The unions, however, argue that such restric- 
tions were sought by them strictly for the betterment of their own interests, and urge that 
the Allen-Bradley case, which stated that unions lose their exemption in some cases where 
they have cooperated with non-labor groups in organizing and enforcing such restraints, 
is limited to cases in which unions accede to plans already adopted by employer groups, 
where such plans by the employers would by themselves be illegal, and that in the instant 
case such were not the facts. The court holds that, with the issues thus posed, there can 
be no determination without a hearing on what the facts actually were, and that therefore 


it is improper to issue the requested preliminary injunction. 
See the Sherman Act annotations, Vol. 1, § 1280.150, 1650.275. 


For the plaintiffs: Davis, Polk, Wardwell, Sunderland & Kiendl (Porter R. Chandler 
and Roger R. Clisham, of counsel), all of New York, New York. 


For the defendant employers: Nass & Nass, Gabrielli & Gabrielli, Ero K. Djerf, Wait, 
Wilson, Newton & Campbell (Frederick W. Newton, of counsel), Maxwell W. Passerman, 
Jacob W. Friedman, all of New York, New York, and Norman Geiger and Warren J. Heeg. 


For the defendant unions: William Standard, Adrian P. Burke, both of New York, 


New York and Walter M. Colleran. 


WEINFELD, D. J.: [Jn full text except for 
footnotes and omissions indicated by asterisks] 
This is an action under the Sherman and 
Clayton Acts for treble damages and for a 
permanent injunction. The plaintiffs charge 
that the defendants are engaged in a con- 
spiracy and combination to restrain and 
monopolize interstate commerce by agree- 
ing with each other that all finishing work 
on granite stone imported into the Greater 
New York area shall be done in New York 
City and that no finished or partly finished 
stone shall be brought into the area from 
Vermont or elsewhere, 


[Preliminary Injunction Asked| 


The present motion is one for a prelimi- 
nary injunction. Several defendants have 
moved for a dismissal of the complaint for 
failure to state a claim upon which relief 
may be granted, and one applies for sum- 
mary judgment or judgment on the plead- 
ings. Other defendants have made motions 
addressed to the venue and jurisdiction of 
the Court. 


The plaintiffs are engaged in the manu- 
facture and sale of granite which is quarried 
in the vicinity of Barre, Vermont, and the 
action for a permanent injunction is also 
brought on behalf of all the manufacturers 
in that area, totaling some one hundred ten, 
who also sell their products in the New 
York City area. 

ek ok 
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[Exclusion of Out-of-State Stone] 


The plaintiffs’ charge in substance is that 
these defendants are embarked upon a con- 
spiracy whereby no Barre granite on which 
any finishing work has been done outside 
the New York City area may be brought 
in either from Vermont or other sources 
except where the longest dimension of the 
stone is equal to or more than six feet, 
referred to as the “six foot rule;” that it is 
planned to restrict the sale and shipment 
of granite from plaintiffs and cthers into 
this area to unfinished slabs or rough stock. 


The defendants fall into two groups— 
unions and dealers. The defendant New 
York Branch, Granite Cutters International 
Association of America, American Feder- 
ation of Labor, referred to as the “Cutters 
Union,” is a local branch of the Granite 
Cutters International Association (also a 
defendant in this action). Its members are 
engaged in finishing and lettering work in 
the Greater New York area. The defendant 
Cemetery Stone Handlers, Erectors and 
Granite Yard Helpers Local 106, referred 
to as the “Setters Union,” consists of ceme- 
tery workers in the same area. Individual 
officers and agents of these unions have 
also been joined as defendants. 


The second group of defendants consist 
of thirteen independent granite manufac- 
turers and dealers in the Greater New York 
area, employers, most of whom are engaged 
in monument work and others in building 
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construction. Some have contracts with 
both the Setters and the Cutters Unions; 
others have entered into agreements with 
but one of the unions; at least one defend- 
ant has no contractual relations with either 
union and another defendant repudiates the 
agreement entered into with one of the 
unions, claiming if was signed by an em- 
ployee without authority. 
Pe aes 


[Participation of Dealers] 


Plaintiffs also charge that some defend- 
ant-dealers have publicly voiced approval of 
the “six foot rule” and have encouraged the 
defendant-unions to insist upon its adoption. 
The motivation on the part of these dealers 
is alleged to be that the exclusion of finished 
and partly finished Barre granite products 
will compel smaller dealers who are un- 
equipped to do finishing work either to 
buy finished granite products from those 
New York City dealers equipped to per- 
form finishing work or else be forced out 
of business. * * * 


[Allen-Bradley Case Cited] 


The plaintiffs contend that the facts of 
this case fall four-square within the hold- 
ings in Allen Bradley Co. v. Union, 325 U.S. 
797 and United Brotherhood of Carpenters v. 
United States, 330 U. S. 395. In the Allen 
Bradley case, out-of-state manufacturers of 
electrical equipment brought an action un- 
der the Sherman Act against a local union. 
The joint activities of the union, local con- 
tractors and manufacturers had closed the 
New York City market to plaintiffs’ prod- 
ucts. To secure desirable working con- 
ditions and employment opportunities, the 
union by legitimate use of strikes and boy- 
cotts obtained closed shop agreements with 
the contractors and manufacturers. The 
agreements provided that the manufac- 
turers would sell only to contractors em- 
ploying members of the local; the contractors 
agreed to purchase only from manufacturers 
who had closed shop agreements with the 
union. The hard core of the ruling is found 
in the question posed by the Court: 


‘ok %* * g very narrow one—do labor 
unions violate the Sherman Act when, in 
order to further their own interests as 
wage earners, they aid and abet business 
men to do the precise things which that 
Act prohibits?” (p. 801) 
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And its answer: 


“Employers and the union did here 
make bargaining agreements in which the 
employers agreed not to buy goods manu- 
factured by companies which did not 
employ the members of Local No. 3. 
We may assume that such an agreement 
standing alone would not have violated 
the Sherman Act. But it did not stand 
alone. It was but one element in a far 
larger program in which contractors and 
manufacturers united with one another to 
monopolize all the business in New York 
City, to bar all other business men from 
that area, and to charge the public prices 
above a competitive level. It is true that 
victory of the union in its disputes, even 
had the union acted alone, might have 
added to the cost of goods, or might 
have resulted in individual refusals of all 
of their employers to buy electrical equip- 
ment not made by Local No. 3. So far 
as the union might have achieved this 
result acting alone, it would have been 
the natural consequence of labor union 
activities exempted by the Clayton Act 
from the coverage of the Sherman Act. 
Apex Hosiery Co. v. Leader, supra, 503. 
But when the unions participated with a 
combination of business men who had 
complete power to eliminate all compe- 
tition among themselves and to prevent 
all competition from others, a situation 
was created not included within the ex- 
emptions of the Clayton and Norris-La- 
Guardia Acts.” (p. 809) 


[Ask Narrow Interpretation] 


The above quotation explains why the 
unions, like the plaintiffs, rely upon the 
Allen Bradley and kindred cases for support. 
They say the decision is narrowly confined 
to the facts therein and that it holds that 
a demand by a union relating to wages and 
hours made in the course of collective bar- 
gaining negotiations and imposed by the 
weight of union strength and economic 
sanctions, is protected unless the demand 
was instigated by employers or non-em- 
ployee groups to achieve a monopoly or 
restraint of trade and to raise prices and 
gain market control. They assert that con- 
spiratorial action between the groups is the 
underlying rationale of those cases. 

oes 

The Cutters Union says that Section 3 of 
its agreement was unilaterally initiated by 
it in the sole interest of its membership. 
On December 27, 1950, some three months 
before the expiration of its then current 
contracts, it submitted to the two hundred 
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seventy-five granite dealers in the New 
York area a proposed agreement with re- 
spect to wages and working conditions and 
its demands included Section 3. Negoti- 
ations, following prior practice, were carried 
on with a committee representing all the 
employers. The employers resisted Section 
3 and other proposals, whereupon dissension 
developed in their ranks and the negotiating 
committee was dissolved. The union then 
negotiated with individual employers. These 
efforts were not too successful. * * * 


[Union Argues Self-Interest] 


The union concedes that the purpose of 
the amended clause is the same as that of 
the original Section 3. The principal pur- 
pose of the clause, says the union, is to 
maintain the wages, hours and working 
conditions of its membership in this juris- 
diction and to protect them against the 
competition of the products of workers in 
the Barre and other areas where depressed 
and substandard working conditions allegedly 
prevail. * * * Thus, its basic contention is 
that the proposal was independently initi- 
ated and advanced in the full exercise of 
its economic power for the betterment of its 
membership—and not in the interests of 
employers or any other non-employee group 
nor is it related to price fixing. 

* ok x 

The remaining defendant-dealers each 
deny participation in a conspiracy or com- 
bine and state that the unions through the 
exercise of their power imposed the “six 
foot rule’ upon them. * * * 


[Bona Fide Dispute Claimed] 


The defendant-unions also contend that 
they are involved in a bona fide local labor 
dispute with their employers, the New York 
City dealers, relating to wages, hours and 
conditions of employment and so the Court 
lacks jurisdiction to enjoin them under the 
Norris-LaGuardia and Clayton Acts. The 
plaintiffs reply that they are suing the de- 
fendants for violation of the anti-trust laws, 
that they are not in employer-employee 
relationship with the defendant-unions and 
that the controversy between them and the 
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defendants does not involve sheltered activi- 
ties of unions. 


[Decision Depends on Facts] 


It would seem that immunity from in- 
junctive action is dependent upon a factual 
determination. If there is conspiratorial 
action as proscribed by the Allen Bradley 
case, it would not be protected by the 
Norris-LaGuardia or Clayton Acts. On the 
other hand, if it be found that the union 
was acting in its own self-interest and for 
the betterment of its members, free and 
independent of a combination with non- 
labor groups intent upon violating the anti- 
monopoly laws, it would be immunized 
against injunctive action. The applicability 
of those Acts as we have seen under the 
Allen Bradley case turns on a fact determi- 
nation. This is patently clear from the 
ruling of that case: 


“Our holding means that the same labor 
union activities may or may not be in 
violation of the Sherman Act, dependent 
upon whether the union acts alone or in 
combination with business groups.” (page 
810) 

Thus not only are the basic issues of fact 
controverted but with counsel for the con- 
tending litigants relying in the main upon 
the Allen Bradley case, it is apparent there 
is substantial disagreement as to its appli- 
cability or the outer limits of its authority. 
With the asserted legal rights of the plain- 
tiffs to ultimate relief put in substantial 
issue on both legal and factual grounds, 
no preliminary injunction should be granted. 
The law is well settled that the extraordi- 
nary relief of a preliminary injunction, 
which in advance of trial in effect gives a 
party the full relief to which he might be 
entitled after a full trial, will not issue un- 
der such circumstances. * * * 


[Injunction Denied] 


All issues of law and fact should await 
full inquiry upon a trial. Accordingly, the 
motion for a preliminary injunction is 


denied. 
x * OX 


[] 62,853] United States v. United States Gypsum Co., National Gypsum Co., Certain- 
Teed Products Corp., The Celotex Corp., Ebsary Gypsum Co., Inc., Newark Plaster Co., 
Samuel M. Gloyd, d.b.a. Texas Cement Plaster Co., Sewell L. Avery, Oliver M. Knode, 
Melvin H. Baker, Frederick G. Ebsary, and Frederick Tomkins. 


In the District Court of tne United States for the District of Columbia. 


No. 8017. May 15, 1951. 
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Sherman Antitrust Act 


Final Amended Decree—Price Fixing and Customer Classification in Gypsum Board 
_ndustry—Compulsory Non-Exclusive Licensing of Patents.—An amended decree, issued 
in conformity with the mandate of the Supreme Court after a finding that gypsum board 
companies had entered license and other agreements violative of the Sherman Act and in 
restraint of trade, prohibits continuation of listed unlawful agreements, prohibits future 
agreements fixing prices or classifying customers, requires non-exclusive licensing of 
gypsum board patents at reasonable royalties to all proper applicants, and provides for 
supervision and enforcement of the decree by officials of the Justice Department. An 
interim license form is appended to the decree. 


See the Sherman Act annotations, Vol. 1, § 1270.134, 1270.379, 1610.290, 1610.301, 


1610.551. 


Entering decree in conformity with opinion and mandate of the Supreme Court of the 


United States, 71 S. Ct. 160, reported at | 62,729. 


[In full text] 
Preliminary Statement 


This cause came on for trial before this 
Court on November 15, 1943. At the con- 
clusion of plaintiff's presentation of the case 
defendants moved pursuant to Rule 41 (b) 
of the Federal Rules of Civil Procedure for 
judgment dismissing the complaint on its 
merits. The motion of defendants was granted 
August 6, 1946. The judgment so rendered 
by this Court was reversed by the Supreme 
Court of the United States and the case was 
remanded to this court for further proceed- 
ings in conformity with the opinion of the 
Supreme Court (333 U. S. 364). 

Following the remand, the plaintiff pursu- 
ant to Rule 56 of the Federal Rules of Civil 
Procedure, moved for summary judgment in 
its tavor upon the pleadings and all of the 
proceedings which theretofore had been had 
in the case, or, in the alternative for such 
further proceedings as this Court might 
direct, and defendants, by direction of the 
Court, filed proffers of proof. 


Argument by counsel for the respective 
parties upon the motion of plaintiff was 
heard by the Court and after due considera- 
tion of such argument and of defendants’ 
proffers of proof, Garrett, J. and Jackson, J., 
constituting a majority of the Court, an- 
nounced a ruling to the effect that plaintiff's 
motion for summary judgment would be 
granted, and Stephens, Jr., who presided 
during the trial, announced his dissent from 
such ruling. 

Thereafter counsel for plaintiff and counsel 
for certain of the defendants submitted forms 
of final decrees for the consideration of the 
Court and also suggested findings of fact, 
the latter to be considered in the event the 
Court should deem it necessary to make any 
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findings of fact additional to those originally 
found by it and to those stated in the opinion 
of the Supreme Court. 


In due course, the Court heard arguments 
respecting the proposed decrees and the 
suggested findings of fact, and full con- 
sideration was given thereto and to all prior 
proceedings—all being considered in the 
light of the decision of the Supreme Court 
which, as understood by the majority of 
this Court, held that the defendants acted 
in concert to restrain trade and commerce in 
the gypsum board industry and monopolized 
said trade and commerce among the several 
states in that section hereinafter referred 
to as the eastern territory of the United 
States, which section embraces all the states 
of the United States westward from the 
eastern coast thereof to the Rocky Mountains 
and including New Mexico, Colorado, 
Wyoming, and the eastern half of Montana. 


Thereafter this Court, on November 7, 
1949, entered its decree sustaining plaintiff’s 
motion for summary judgment and granting 
relief which it deemed appropriate to its 
adjudication. Plaintiff thereupon appealed 
to the Supreme Court seeking to have the 
scope of the relief enlarged, and certain 
defendants appealed to the Supreme Court 
for a reversal of the judgment, which latter 
appeal was dismissed by the Supreme Court 
on May 29, 1950. On November 27, 1950, 
the Supreme Court rendered an opinion on 
the plaintiff's appeal, affirming this Court’s 
adjudication of Sherman Act violation, hold- 
ing there was concerted action through the 
fixed-price licenses and accepting as true 
the underlying facts in the defendants’ proof 
by proffer. Nevertheless, the Supreme Court 
reversed the decree heretofore entered here- 
in and remanded the cause to this Court 
with instructions to modify its decree and 
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for further proceedings in conformity with 
its Opinion. 

Upon remand, this Court, after ordering 
counsel for the plaintiff and for the defense 
to submit forms of decree in conformity 
with the Supreme Court opinion and after 
considering such forms has modified its 
decree of November 7, 1949, in accordance 
with the Supreme Court’s opinion of No- 
vember 27, 1950. 


Decree 


It 1s THEREFORE ORDERED, ADJUDGED AND 
DECREED : 


ARTICLE I 
[Jurisdiction of Matter] 


This Court has jurisdiction of the subject 
matter hereof and of the parties hereto. The 
complaint states a cause of action against 
defendants under the Act of Congress of 
July 2, 1890 entitled “An Act to Protect 
Trade and Commerce Against Unlawful 
Restraints and Monopolies,” commonly known 
as the Sherman Antitrust Act, and acts 
amendatory thereof and supplemental thereto. 


ARTICLE IT 
[ Definitions] 
As used in this decree: 


1. “Defendant companies” shall mean all 
of the corporate defendants and Samuel M. 
Gloyd, doing business under the name of 
Texas Cement Plaster Company. 


2. “Gypsum board” shall mean plaster 
board, lath, wallboard, special surface board, 
sheathing, liner board (including any such 
product which is perforated or metallized) 
made from gypsum. 


3. “Gypsum products” shall] mean gypsum 
board as defined in the preceding paragraph, 
and plaster, block, tile and Keene’s cement 
made from gypsum. 


4. “Patents” shall mean United States 
Letters Patent and applications for United 
States Letters Patent relating to gypsum 
board, its processes, methods of manufacture 
or use, now owned or controlled by defend- 
ant United States Gypsum Company and 
issued to, applied for or acquired by defend- 
ant United States Gypsum Company within 
a period of five (5) years from the date of 
this decree, including Letters Patent issued 
upon any of said applications, and continua- 
tions in whole or in part, renewals, reissues, 
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divisions and extensions of any such Letters 
Patent or applications for Letters Patent. 


5. “Patent Licenses” shall mean the patent 
license agreements which were in effect be- 
tween defendant United States Gypsum 
Company and each of the other defendant 
companies at the time the complaint herein 
was filed and described in said complaint 
as follows: 


Agreement dated October 15, 1929, be- 
tween United’ States Gypsum Company, 
as licensor, and Certain-Teed Products 
Corporation, as licensee; 


Agreement dated October 17, 1929, be- 
tween United States Gypsum Company, 
as licensor, and National Gypsum Com- 
pany, as licensee; 


Agreement dated October 18, 1929, be- 
tween United States Gypsum Company, 
as licensor, and Ebsary Gypsum Company, 
as licensee; 


Agreement dated November 5, 1929, be- 
tween United States Gypsum Company, 
as licensor, and Universal Gypsum and 
Lime Company (National Gypsum Com- 
pany, as Assignee), as licensee; 


Agreement dated November 25, 1929, 
between United States Gypsum Company, 
as licensor, and American Gypsum Com- 
pany (The Celotex Corporation, as As- 
signee), as licensee; 


Agreement dated April 23, 1930, be- 
tween United States Gypsum Company, 
as licensor, and Kelley Plasterboard Com. 
pany (Newark Plaster Co., as Assignee), 
licensee; 


Agreement dated February 10, 1937, be- 
tween United States Gypsum Company, 
as licensor, and Texas Cement Plaster 
Company, as licensee; 

Agreement dated October 5, 1934, be- 
tween United States Gypsum Company, 
as licensor, and National Gypsum Com- 
pany, as licensee (Metallized board); 

Agreement dated October 12, 1934, be. 
tween United States Gypsum Company, 
as licensor, and Kelley Plasterboard Com- 
pany (Newark Plaster Company, as As: 
signee), as licensee (Metallized board); 

“Agreement dated November ‘2, 1934, 
between United States Gypsum Company, 
as licensor, and Certain-Veed Products 
Corporation, as licensee (Metallized board) ; 

Agreement dated December 4, 1934, be- 
tween United States Gypsum Company, 
as licensor, and American Gypsum Com- 
pany (The Celotex Corporation, as As- 
signee), as licensee (Metallized board); 

Agreement dated August 14, 1935, be- 
tween United States Gypsum Company, 
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as licensor, and Ebsary Gypsum Company, 
as licensee (Metallized Board); 

Agreement dated June 8, 1938, between 
United States Gypsum Company, as licensor, 
and Certain-Teed Products Corporation, 
as licensee (Perforated lath) ; 

Agreement dated September 16, 1938, 
between United States Gypsum Company, 
as licensor, and Certain-Teed Products 
Corporation, as Licensee (Perforated lath) ; 

Agreement dated February 2, 1937, be- 
tween United States Gypsum Company, 
as licensor, and Ebsary Gypsum Company, 
as licensee (Perforated lath); 

Agreement dated September 16, 1938, 
between United States Gypsum Company, 
as licensor, and Ebsary Gypsum Company, 
as licensee (Perforated lath); 

Agreement dated June 23, 1937, between 
United States Gypsum Company, as li- 
censor, and Kelley Plasterboard Company 
(Newark Plaster Company, as Assignee), 
as licensee (Perforated lath); 

Agreement dated January 3, 1939, be- 
tween United States Gypsum Company, 
as licensor, and Newark Plaster Company, 
as licensee (Perforated lath); 


and any supplement or amendment to any 
of said patent license agreements. 


ARTICLE ITT 
[Finding of Restraint] 


The defendant companies have acted in 
concert in restraint of trade and commerce 
among the several states in the eastern terri- 
tory of the United States to fix, maintain 
and control the prices of gypsum board and 
have monopolized trade and commerce in 
the gypsum board industry in violation of 
sections 1 and 2 of the Sherman Antitrust 
Act. 


ARTICLE IV 
[Licenses Unlawful] 


Each of the license agreements listed in 
Article II hereof is adjudged unlawful un- 
der the antitrust laws of the United States 
and illegal, null and void. 


ARTICLE V 
[Agreements Prohibited] 


The defendant companies, and their re- 
spective officers, directors, agents, employees, 
representatives, subsidiaries, and any person 
acting or claiming to act under, through or 
for them, or any of them, be and each of 
them hereby is enjoined from entering into 
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or performing any agreement or understand- 
ing among the defendant companies or other 
manufacturers of gypsum products to fix, 
maintain or stabilize, by patent license agree- 
ments or other acts or course of action, the 
prices, or the terms or conditions of sale, 
of gypsum products sold or offered for sale 
to other persons, in or affecting interstate 
commerce; and from engaging in, pursuant 
to such an agreement or understanding, any 
of the following acts or practices; 


(1) agreeing upon any basis for the 
selection or classification of purchasers 
of gypsum products; 

(2) refraining from selling gypsum prod- 
ucts to any purchaser or any class of 
purchasers; 

(3) agreeing upon any plan of selling 
or quoting gypsum products at prices 
calculated or determined pursuant to a 
delivered price plan which results in iden- 
tical pri€es or price quotations at given 
points of sales or quotation by defendants 
using such plan; 

(4) policing, investigating, checking or 
inquiring into the prices, quantities, terms 
or conditions of any offer to sell or sale 
of gypsum products. 


ARTICLE VI 
[Compulsory Licensing] 


1. Defendant United States Gypsum Com- 
pany is hereby ordered and directed to grant 
to each applicant making application there- 
for, but only in so far as it has the right 
to do so, a non-exclusive license to make, 
use and vend under any, some or all patents 
as hereinbefore defined, at a reasonable, non- 
discriminatory royalty or royalties therefor. 
Defendant United States Gypsum Company 
is hereby enjoined from making any sale or 
other disposition of any of said patents 
which deprives it of the power or authority 
to grant such licenses unless it requires as 
a condition of such sale, transfer or assign- 
ment that the purchaser, transferee or as- 
signee shall observe the requirements of 
Articles VI and VII of this decree, and 
unless the purchaser, transferee or assignee 
shall file with this Court, prior to or as a 
part of the consummation of said transac- 
tion, an undertaking to be bound by said 
articles of this decree. 


[Permissible Restrictions in Licenses] 


2. Defendant United States Gypsum Com- 
pany is hereby enjoined from including any 
restriction or condition whatsoever in any 
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license or sublicense granted by it pursuant 
to the provisions of this article, except that 
(a) the license may be indivisible and non- 
transferable; (b) a reasonable, non-discrimi- 
natory royalty may be charged, which royalty 
may not be imposed upon or measured by 
patent-free products, processes or uses; 
(c) provision may be made requiring licensee 
to keep full and accurate records of the 
gypsum board manufactured and sold by it 
under any such patent and requiring licensee 
to make appropriate reports to licensor as 
to the royalty due, but such reports shall 
not disclose the selling price of the board 
or disclose a breakdown of the size or 
thickness of the board sold; (d) reasonable 
provision may be made for periodic inspec- 
tion of the books and records of the licensee 
by an independent auditor, or by any person 
acceptable to the licensor and licensee, who 
shall report to the licensor only the amount 
of royalty due and payable; (e) reasonable 
provision may be made for marking the 
gypsum board manufactured or sold under 
the licensed patent; and (f) reasonable pro- 
vision may be made for cancellation of the 
license upon failure of the licensee to pay 
the royalty or to permit the inspection of 
its books and records or for other material 
breach of the terms of the license agreement 
by licensee or in the event licensee shall be 
adjudged a bankrupt. The license agree- 
ment shall be in writing signed by the 
parties thereto and shall to the extent that 
licensor has the right to do so, grant to the 
licensee the full right to make, use and vend 
the inventions and improvements described 
in the claims of each patent license, in the 
manufacture, sale or use of gypsum board, 
for the full term of the patent and any 
renewal, reissue, division, or extension there- 
of, and may contain the provisions herein- 
above set forth and such other lawful pro- 
visions as may be agreed upon between the 
parties thereto and which are not in conflict 
with any of the provisions of this decree. 


[Agreement Upon Royalties] 


3. Upon receipt of written request for such 
a license defendant United States Gypsum 
Company shall advise the applicant in writ- 
ing of the royalty which it deems reasonable 
for the patent or patents to which the re- 
quest pertains. If the parties are unable to 
agree upon a reasonable royalty within 
sixty (60) days from the date such request 
for a license was received by United States 
Gypsum Company, the applicant therefor 


{| 62,853 


Court Decisions 
U.S. v. United States Gypsum Co., et al. 


Number 217—108 
6-21-51 


shall within ten (10) days thereafter apply 
to this Court for a determination of a reason- 
able royalty or be deemed to have abandoned 
his said request for such license. The ap- 
plicant shall promptly give written notice 
of the filing of such application to the United 
States Gypsum Company and to the Attor- 
ney General of the United States, who shall 
have the right to be heard thereon. The 
reasonable royalty rate or rates so deter- 
mined by the court shall apply to such 
patent or patents in the license of the appli- 
cant from the date of his last written request 
for such license, and to such patent or 
patents in all other licenses then or there- 
after issued under this decree from the date 
of such determination. Pending the com- 
pletion of any such proceeding, applicant 
shall have the right to make, use and vend 
under the patent or patents to which his 
application pertains upon the terms and 
conditions as set forth in paragraph 4 of 
this Article, provided he files his application 
for the determination of a reasonable royalty 
as aforesaid. 


[Interim Royalties by Court] 


4. Where an application has been made 
to this Court for the determination of a 
reasonable royalty under paragraph 3 of 
this Article, the applicant or the United 
States Gypsum Company may apply to the 
court to fix an interim royalty rate pending 
final determination of what constitutes a 
reasonable royalty. If the court fixes such 
interim royalty rate, United States Gypsum 
Company shall then issue and the applicant 
shall accept an interim license agreement 
effective as of the date of the applicant’s last 
written request for such license hereunder 
and in the form this day filed herein and 
approved by the court, providing for the 
periodic payment of royalties at such interim 
rate from the effective date of such interim 
license. If applicant fails to accept such 
interim license or fails to pay the interim 
royalty in accordance therewith, any such 
action or omission shall be grounds for the 
dismissal of the application for the deter- 
mination of a reasonable royalty and the 
withdrawal or cancellation of the interim 
license. Where an interim license has been 
issued pursuant to this paragraph, reason- 
able royalty rates for any patent or patents 
as finally determined by the court shall 
apply to such patent or patents in the li- 
censes of the applicant and all other appli- 
cants then before the court and shall be 


Copyright 1951, Commerce Clearing House, Inc. 


Number 217—109 
6-21-51 


retroactive with respect to each such appli- 
cant to the date of his said written request 
for such license. 


ARTICLE VII 
| Fair-Trade and Other Exceptions] 


Nothing contained in this decree shall be 
deemed to have any effect upon the opera- 
tions or activities of said defendants which 
are authorized or permitted by the Act of 
Congress of April 10, 1918, commonly called 
the Webb-Pomerene Act, or the Act of 
Congress of August 17, 1937, commonly 
called the Miller-Tydings Act, or by any 
present or future act of Congress or amend- 
ment thereto; provided, however, nothing 
contained in this Article shall in any manner 
affect the provisions of Article VI of this 
decree. 


ARTICLE VIII 
[Visitation and Inspection] 


For the purpose of securing compliance 
with this decree, and for no other purpose, 
duly authorized representatives of the De- 
partment of Justice, upon written request 
of the Attorney General or any Assistant 
Attorney General, and on reasonable notice 
in writing addressed to any defendant com- 
pany at its principal office, shall be permitted, 
subject to any legally recognized privilege: 
(a) access during the office hours of said 
defendant to all books, ledgers, accounts, 
correspondence, memoranda, and other rec- 
ords and documents in its possession or 
under its control relating to any of the 
matters contained in this judgment; (b) 
subject to the reasonable convenience of 
said defendant and without restraint or in- 
terference from it, to interview officers or 
employees of said defendant regarding any 
of the matters contained in this judgment; 
provided, however, that either said defend- 
ant or any such officer or employee may 
have counsel present at any such interview. 
No information obtained by the means per- 
mitted in this Article shall be divulged by 
any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Department 
of Justice, except in the course of legal 
proceedings in which the United States of 
America is a party, for the purpose of secur- 
ing compliance with this decree or as other- 
wise required by law. 
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ARTICLE IX 
[Costs] 


Judgment is entered against the defendant 
companies for 50% of the costs of $2,824.00 
to be taxed in this proceeding, and the costs 
so to be taxed are hereby prorated against 
the several defendant companies as follows: 


United States Gypsum Company. .. .$776.60 


National Gypsum Company...... 324.76 
Certain-Teed Products Corporation.. 155.32 
her Celotes Gorporationis uae 42.36 
Ebsary Gypsum Company, Inc... 42.36 
Newark Plaster Company 56.48 
Samuel M. Gloyd, doing business 

under the name of Texas Cement 

Blasters Companvarstaess ae oe 14.12 


ARTICLE X 
[Jurisdiction Retained] 


Jurisdiction of this cause, and of the par- 
ties hereto, is retained by the Court for the 
purpose of enabling any of the parties to 
this decree, or any other person, firm or 
corporation that may hereafter become bound 
thereby in whole or in part, to apply to 
this Court at any time for such orders, 
modifications, vacations or directions as may 
be necessary or appropriate (1) for the 
construction or carrying out of this decree, 
and (2) for the enforcement of compliance 
therewith. Let the decree be entered. 


Interim License 


THis AGREEMENT, made this ..... day of 
Scie el Ds ..., by and between 
UNITED STATES GYPSUM COMPANY, 
an Illinois corporation, of Chicago, Illinois, 
hereinafter referred to as Licensor, and 
bd a corporation, of 
_.., hereinafter referred to as Licensee, 


WITNESSETH, That 


WHEREAS, Licensee desires to obtain a 
license to make, use and sell gypsum board 
made according to the processes or embody- 
ing the claims of one or more of the here- 
inafter mentioned patents, owned by Licensor, 
through the full term thereof; 

Now, THEREFORE, in consideration of the 
sum of One Dollar and other good and 
valuable considerations, the receipt whereof 
is hereby acknowledged, and of the mutual 
covenants and agreements hereinafter con- 
tained, the parties hereto have agreed as 
follows, to wit: 
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1. Licensor has agreed to and does hereby 
give and grant unto Licensee an indivisible 
and non-exclusive right, license, and privi- 
lege to make, use and vend the inventions 
and improvements claimed in the following 
letters patent: 


Patent Number Date Expiration Date 


in the manufacture, use or sale of gypsum 
board, in the United States of America and 
the territories and possessions thereof, for 
the full term of the last to expire of said 
letters patent, including any reissues thereof. 


2. Licensee agrees to pay to Licensor for 
the right and privilege granted under Para- 
graph 1 above a license fee or royalty at 
the rate of — per cent (—%) of Licensee’s 
selling price of all gypsum board manu- 
factured under any of the processes or em- 
bodying any of the inventions covered by 
said patents and sold by it during the term 
hereof, provided that no license fee or royalty 
shall be payable on gypsum board exported. 
by Licensee to any foreign country. Noth- 
ing herein contained shall prevent Licensee 
from selling any of said gypsum board in 
any foreign country. 


Licensee’s selling price for the purpose of 
computing the royalty shall mean the net 
price at Licensee’s shipping point after de- 
ducting transportation charges and cash 
discounts allowed by Licensee. 


3. The license herein granted shall be 
personal to the Licensee and shall not be 
sold, assigned or transferred by it either 
voluntarily or by operation of law without 
the written consent of Licensor. 


4. Licensee agrees to keep separate, full 
and accurate books of accounts and records 
showing the exact quantity of all gypsum 
board manufactured under any of the proc- 
esses or embodying any of the inventions 
covered by said patents and sold by it, to- 
gether with the Licensee’s selling price 
thereof, and agrees that on or before the 
20th day of each calendar month it will 
deliver to Licensor at its office in Chicago, 
Illinois, true written returns, verified under 
oath by an officer or other authorized agent 
of Licensee, setting forth, without any break- 
down with respect to thickness and size of 
gypsum board, the quantity of all such 
gypsum board manufactured by it, and sold 
during the preceding calendar month, and 
the amount of royalty due and payable on 
account of such gypsum board so manufac- 
tured and sold. Licensee also agrees to pay 
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to Licensor at its said office on or before 
the 20th day of each calendar month the 
hereinbefore stipulated royalties or license 
fees which may then be due under the terms 
of this agreement on account of all such 
gypsum board manufactured by it and sold 
during the preceding calendar month. 


5. Licensor shall have the right, at all 
reasonable times and for such period or 
periods of time as it may from time to time 
determine, to verify the correctness of the 
royalty payments by periodic inspection of 
the accounts and records of Licensee referred 
to in the next preceding paragraph, provided, 
however, that such inspection shall be made 
by an independent auditor, or by any other 
person acceptable to both Licensor and 
Licensee, who shall report to Licensor only 
the amount of the royalties which were pay- 
able during the period covered by the in- 
spection. If Licensee shall object to the 
independent auditor selected by Licensor, 
then Licensor shall name, in writing addressed 
to Licensee, three certified public account- 
ants of good standing, not directly or in- 
directly employed by it or in any other 
manner connected with it, and if Licensee 
shall not within ten days thereafter accept 
in writing any one of them, then Licensor 
shall have the right to designate one of the 
three to act as the independent auditor. In 
any event, the expense of making any such 
audit shall be borne equally by the parties. 


6. Licensee agrees that all gypsum board 
manufactured and sold by it under or em- 
bodying the claims of any of such patents 
shall be distinctly marked with the word 
“Patent” followed by the numbers of any of 
the aforesaid patents, the claims of which 
are embodied in said gypsum board, and 
Licensee further agrees to distinctly mark 
said gypsum board with the words “Licensed 
under the above patents and also under the 
process claims of patent,” followed by the 
number of any of the aforesaid patents of 
which any process claimed therein is utilized 
in the manufacture of said product. 


7. In the event either party shall at any 
time neglect, fail or refuse to keep or per- 
form any of the conditions or agreements 
to be kept or performed by it under the 
provisions hereof, then the other party may 
at its election serve upon the party in default 
written notice of intention to terminate this 
license and specifying the alleged default. 
If the party in default shall not cure the 
default so specified within thirty (30) days 
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thereafter, then the other party may cancel 
and terminate this agreement by serving 
upon the party in default written notice of 
its election so to do. In the event the 
Licensee shall at any time be adjudicated a 
bankrupt, then the license hereunder shall 
immediately be and become cancelled and 
terminated. Neither party, by any such 
cancellation or termination, shall be relieved 
from any liability accrued at the time thereof. 

8. Any notice required or permitted to be 
served by either party upon the other under 
the terms hereof, may be served by mailing 
the same to the other party, postage prepaid 
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under to this Licensee, then it will grant 
to this Licensee a license on the same terms 
or extend to it the same right granted to 
any such other person. 


10. This Agreement shall be effective as 
Oisthe aes Gay<Olean ney eee 


In WItTNEss WHEREOF the parties hereto 
have caused these presents to be signed in 
duplicate by their respective presidents, 
attested by their respective secretaries, and 
their corporate seal to be hereunto affixed, 
the day and year first above written. 


UnlitTep StaTes GYPSUM COMPANY 


and registered, addressed to such other 
party at its last known principal office, and By 
the deposit of such notice in the United 
States mails, postage prepaid and so addressed, 
shall constitute service of notice hereunder. 


9. In case Licensor shall grant to any 
other person any license under the aforesaid 
patents for the manufacture, sale or use of 
gypsum board made by use of the processes 
or embodying the claim or inventions claimed 
in any of said patents, or shall grant any 
right under any such license, upon terms 
more favorable than those granted here- 


Secretary 


[f 62,854] Bulova Watch Co., Inc. v. S. Klein On The Square, Inc. Benrus Watch 
Company, Inc. v. S. Klein On The Square, Inc. Longines-Wittnauer Watch Co., Inc. 
v. S. Klein On The Square, Inc. 


In the Supreme Court of New York County. Special Term, Part III. 125 N. Y. L. J. 
2175, 199 N. Y. Misc. 819. Dated June 11, 1951. 


New York Fair Trade (Feld-Crawford) Act 


Enforcement Against Non-Signers—Fair-Trade Items Not Entering Interstate Com- 
merce—Effect on Interstate Commerce as Criterion for Application of Sherman Act Prohi- 
bitions.—The fact that a fair-trade item is manufactured and then sold in the same state, 
and therefore never enters the stream of interstate commerce, does not answer the question 
whether the Sherman Act can be invoked to prevent enforcement of the fair-trade price 
against a non-signer. The Sherman Act may be applicable to transactions irrespective of 
whether the article sold has entered interstate commerce, for it is only required that inter- 
state commerce be affected by the transaction, and this may be the case where the manu- 
facturer has customers, and the retailer has competitors, outside the state. In any case, 
where there is a question whether the possible effect of the transaction on interstate com- 
merce is substantial or not, a fuller hearing is required than can be given to a motion for 
temporary injunction, and the motion is denied. 

See the State Laws annotations, Vol. 2, J 8604.05; Resale Price Maintenance Com- 
mentary, Vol. 2, J 7306; see also the Sherman Act annotations, Vol. 1, {| 1250.136. 


For the plaintiffs: Sanford H. Cohen for Bulova Watch Company, Inc.; Eugene 
Eisenman, Edwin P. Kaufman and Robert Dillof for Benrus Watch Company, Inc.; Arthur 
G. Warner for Associated Credit Jewelers of New York, amicus curiae. 

For the defendant: Jesse Freidin, Sidney A. Diamond, Emanuel L. Gordon and 
Ludwig Mandel. 
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Mr. Justice McNatiy: [Jn full text ex- 
cept for omissions indicated by asterisks] 
These three cases are almost identical ac- 
tions under the New York Feld-Crawford 
Act to enjoin the defendant from selling 
watches at retail, below the fair-trade prices 
fixed by the plaintiffs, the manufacturers 
thereof. The defendant is not a party to 
any minimum resale price maintenance con- 
tract with any of the plaintiffs; it is a so- 
called non-signer. * * * Under the ruling 
in Schwegmann Brothers v. Calvert Distillers 
Corporation * * *, so-called fair-trade prices 
may not be enforced against non-signers if 
interstate commerce is involved within the 
scope of the Sherman Act.. The question 
presented in these cases is whether the 
Schwegmann case applies, and this in turn 
depends upon whether or not interstate com- 
merce is involved. It is the position of the 
defendant that all three plaintiffs are en- 
gaged in interstate and foreign trade and 
commerce, that the present attempt to en- 
force minimum resale prices affects inter- 
state commerce and that therefore under the 
Schwegmann decision the plaintiffs are pro- 
hibited by section 1 of the Sherman Act 
* * * from maintaining these actions. The 
plaintiffs, on the other hand, contend that 
the products that they seek to enjoin de- 
fendants from selling at reduced prices were 
manufactured in New York and have never 
left the state and thus have not entered the 
stream of interstate commerce. Even if this 
be the fact it does not follow that the 
Schwegmann case * * * is not controlling 
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here, it being sufficient that interstate com- 
merce is affected * * *, 


[Intrastate Sale May A ffect Interstate 
Commerce | 


Although price fixing agreements by plain- 
tiffs, engaged in interstate commerce, may 
purport to affect only resales within the 
State of New York, it does not follow that 
they do not affect interstate commerce and 
bring the transactions within the scope of 
the Sherman Act. The tendency of permit- 
ting plaintiffs to keep up the prices of their 
products within this state is to enable them 
similarly to keep up the prices of the same 
products in adjoining and other states. Con- 
versely, if plaintiffs are unable to maintain 
the price levels fixed by them within this 
state, the effect may well be to lower the 
prices at which their products are resold in 
sister ‘Statess) ut 


[Issue of Fact Prevents Issuance 
of Injunction] 

The most that can be said for the plain- 
tiffs is that there is an issue of fact pre- 
sented as to whether their attempts to fix 
resale prices within New York State sub- 
stantially affects interstate commerce. The 
rule is well settled that a motion for a pre- 
liminary injunction, prior to trial, will not 
be granted unless the right of the plaintiff to 
relief is clear and free from doubt. That is 
obviously not the case here. 


The motion for a temporary injunction is 
accordingly denied. * * * 


[62,855] Rothbaum v. R. H. Macy & Co., Inc. 


In the Supreme Court of Queens Count 


N. Y. L. J. 2200, June 13, 1951. 


y, New York. Special Term, Part I. 125 


New York Fair Trade (Feld-Crawford) Act 


Enforcement Against Non-Signers—Fair-Trade Items Not Entering Interstate Com- 
merce—Sufficient Showing of Intrastate Character of Transaction to Support Motion for 
Temporary Restraining Order.—A showing that an article was manufactured, sold to the 
retailer, and sold by the retailer in his stores, all within the same state, sufficiently makes 
out an intrastate transaction which makes applicable the state fair trade law’s provisions as 
to non-signers, although there may at the same time be other sales made by the same 
manufacturer to retailers outside the state, and it is therefore proper to issue a temporary 
restraining order pending a fuller hearing of the facts of the case. 


See the State Laws annotations, Vol. 2, § 8604.05; Resale Price Maintenance Com- 
mentary, Vol. 2, J 7306; see also the Sherman Act annotations, Vol. 1, § 1250.136. 


Mr. Justice Conroy: [In full text except 
for omissions indicated by asterisks] The 
plaintiff owns and operates a local retail 


{@ 62,855 


drug store in Queens County, New York. 
The defendant owns and operates a depart- 
ment store in the County of New York with 


Copyright 1951, Commerce Clearing House, Inc. 


Number 217—113 
6-21-51 


branches elsewhere in the metropolitan area, 
including one in Jamaica, Queens County. 
This action is brought to enjoin the defend- 
ant from advertising, offering for sale or 
selling at retail * * * articles enumerated 
in paragraph twelfth of the complaint * * * 
at less than the prices established in certain 
contracts * * * within the State of New 
ARIE Sy wate Silla 


{Distribution and Sale Within State] 


All of the products enumerated above are 
alleged to be commodities which were made, 
distributed and sold within the State of New 
York and are subject to agreements entered 
into pursuant to * * * the “Fair Trade 
Law.” While the plaintiff is a signatory to 
at least one of such fair trade contracts, the 


defendant is a party to none of them. 
x K 


The plaintiff has now moved for an order 
restraining the defendant during the pend- 
ency of this action from selling the products 
enumerated in the complaint below the fair 
trade prices fixed in the aforesaid agree- 
ments. The defendant by cross-motion has 
challenged the legal sufficiency of the com- 
piamnta* * * 


[Cause of Action Well Pleaded| 


The court is of the opinion, assuming the 
truth of the allegations of the plaintiff’s com- 
plaint and giving the pleader the benefit of 
every favorable inference to be drawn from 
the facts alleged, that the complaint states 
a good and sufficient cause of action * * *. 
Section 369-b permits the enforcement of 
price fixing contracts “at the suit of any 
person damaged” by one who “wilfully and 
knowingly” advertises, offers for sale or sells 
“any commodity at less than the price stipu- 
lated in any contract entered into pursuant 
to the provision of section three hundred 
sixty-nine-a, whether the person so adver- 
tising, offering for sale or selling 1s or zs not 
a party to such contract, * * *” (italics sup- 
plied). The motion to dismiss the complaint 
is accordingly denied * * *. 

As to the plaintiff's motion for a tempo- 
rary injunction, no useful purpose will be 
served in detailing the facts constituting the 
claimed violations of the fair trade contracts 
here involved, nor the reasons why irrepara- 
ble injury to the plaintiff has resulted and 
will continue unless the defendant is en- 
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joined pending the trial of this action. It 
will suffice to state for the purpose of the 
decision about to be made that proof of the 
violations is abundant and irreparable injury 
to the plaintiff—past and threatened—clear. 
The basic question to be determined here is 
the applicability of the recent pronounce- 
ment by the Supreme Court of the United 
States in Schwegmann Brothers v. Calvert 
Distillers Corporation * * *. 


[Applicability of State Law] 


In the above cited case, the court held that 
fair trade contracts entered into between 
producers or distributors and retailers are 
not, under the provisions of the Miller- 
Tydings Enabling Act * * *, enforcible 
against a retailer in respect to transactions 
in interstate commerce who has not entered 
into an agreement prescribing a minimum 
resale price. On the other hand, the act, 
which was enacted in 1937 as an amendment 
to section 1 of the Sherman Law * * *, 
provides in material part that “nothing, 
herein contained shall render illegal, con- 
tracts or agreements prescribing minimum 
prices for the resale” of specified commodi- 
ties when “contracts or agreements of that 
description are lawful as applied to imftrastate 
transactions” allowed by state law. (Italics 
supplied.) * * * 


[Intrastate Character of Transaction] 


The papers establish that the products in 
question were manufactured in New York, 
sold to the defendant in New York, resold 
by the defendant in its stores in New York 
and the subject of fair trade contracts en- 
tered into in New York. There is thus a 
sufficient showing of transactions which are 
intrastate in character to permit the sanc- 
tions authorized by state law * * *. The 
fact that the manufacturers or distributors 
of the products involved may or actually do 
sell like products to retailers in other states 
does not alter the intrastate character of the 
transactions between this defendant and 
such manufacturers or distributors or the 
resale of such products by this defendant in 
New York. 


[Restraining Order Allowed] 


The motion for the temporary order 
herein sought is therefore granted * * *. 


{ 62,855 
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[] 62,856] Adams-Mitchell Co. v. Cambridge Distributing Co., Ltd. 


In the United States Court of Appeals for the Second Circuit. No. 21810. May 
31, 1951. 


Appeal from the United States District Court for the Southern District of New York. 
Affirmed. 


Miller-Tydings Amendment, Wilson Tariff Act 


Resale Price Maintenance—Refusal to Sell to Price Cutters—Application of Miller- 
Tydings Amendment to Wilson Tariff Act.—Recovery of the price paid for unsalable 
liquor is permitted where the cause of the unsalability is found to be the distributor’s 
breach of his contract to maintain a certain resale price in the state and to refuse to 
distribute liquor to dealers who do not maintain that price. Such a contract is not illegal 
or against public policy, in which case the breach would not be actionable, but such 
contracts on the contrary are the kind allowed by the Miller-Tydings amendment to the 
Sherman Act. The refusal of a distributor to sell his product to a price-cutting dealer is 
a legitimate way of maintaining prices, and agreements for the maintenance of fixed 
prices, since they are legal under the Miller-Tydings amendment, must lend their legality 
to agreements to use such refusals to sell as a method of price enforcement. It is no 
argument against such a conclusion to say that the liquor dealt with is an imported 
liquor and therefore subject to the provisions of the Wilson Tariff Act’s antitrust provi- 
sions, for the Miller-Tydings amendment must be taken as having impliedly made excep- 
tions from the Wilson Act when it specifically made exceptions from the Sherman Act. 


See the Sherman Act annotations, Vol. 1, { 1021.361, 1250.141; Resale Price Main- 
tenance Commentary, Vol. 2, J 7091. 


Dissent—Distinction Between Wilson Act and Sherman Act—Illegal Agreements 
To Use Legal Refusal To Sell.—In a dissenting opinion, it is claimed that the Wilson 
Act deals with restraints upon the importation of products, and especially with price 
fixing of such imports, whereas the Sherman Act, when it speaks of foreign commerce, 
indicates a concern only for exports. Further, it is argued, the purpose of the Miller- 
Tydings amendment is to give protection to the interests of trade-mark owners, and 
it is not reasonable that the interests of foreign trade-mark owners should have been of 
concern to the lawmakers, It should therefore have been held that the Milier-Tydings 


amendment did not work an implied repeal of any of the provisions of the Wilson 
Tariff Act. 4 


If it were held that the Miller-Tydings amendment did not protect the price main- 
tenance agreement, then it would have to be held further that although refusal to sell 
may be used as a weapon in enforcing price maintenance, still it would be illegal for the 
distributor to make an agreement to use such refusal, for the agreement, having an illegal 
purpose, would itself be illegal although the refusal used pursuant to it might not ordi- 
narily be so. 


See the Sherman Act annotations, Vol. 1, J 1021.361, 1250.141. 


For the plaintiff-appellee: Dills)s Muecke & Schelker (Walter G. Schelker, Jr. of 
counsel). 


For the defendant-appellaut: Clarence P. Greer (I. Maurice Wormser, of counsel). 
Before Aucustus N, Hanp, CLarK and FRANK, Circuit Judges. 


Aucustus N. HAND, Circuit Judge: [Jn distribution of “Auld Malcolm” in Massa- 
full text] The plaintiff, Adams Mitchell Co., chusetts, One thousand and sixty cases re- 
a wholesaler of liquor in the Boston area, mained unsold at the time of the action. 
brought an action in the United States Dis- The plaintiff based its claim on the defend- 
trict Court to rescind an oral contract for ant’s failure to maintain the price and to 
the purchase by it of 1100 cases of “Auld limit the number of distributors of “Auld 
Malcolm” Scotch type whiskey at $16.92 a Malcolm” in the Boston area as orally 
case from the defendant Cambridge Dis- agreed at the time of the sale. The dam- 
tributing Co., Ltd., which had the exclusive ages were stipulated to be $19,296.60 and 
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the jury found for the plaintiff in that sum, 
which was the cost of the latter of the 1060 
cases unsold. The trial court denied a mo- 
tion by the defendant to dismiss the plain- 
tiff’s claim for rescission because of an oral 
agreement to fix prices in violation of the 
Sherman Anti-Trust Act; because Sager, 
its saleman, was without authority to bind 
the corporation to such a contract; and 
finally because the offer to return 1060 of 
the 1100 cases of whiskey was insufficient. 


[Agreement Limiting Competition] 


There was evidence from which the fol- 
lowing was found: On or about June 15, 
1946, at a time when the plaintiff was having 
difficulty in obtaining a supply of Scotch 
whiskey, it was approached by Sager, the 
defendant’s saleman for Massachusetts, Con- 
necticut and Rhode Island, who offered it 
“Auld Malcolm” in carload lots at $16.92 
a case. The plaintiff was concerned about 
the amount of “Auld Malcolm” available in 
the area which could be offered in competi- 
tion with it if it were to purchase such a 
substantial supply. Sager assured the plain- 
tiff that there were then only two outlets 
for the sale of “Auld Malcolm” in the area, 
that one of them—Branded Liquors—was 
to be discontinued, and had only a small 
supply on hand, and that defendant would 
see that his supply was turned over to an- 
other regular distributor of “Auld Malcolm” 
so that the plaintiff and one other would be 
the only distributors of “Auld Malcolm” in 
the area. Plaintiff also claimed that Sager 
agreed that the defendant would see to it 
that the going wholesale price of “Auld Mal- 
colm” of $54.80 a case would be maintained, 
but the jury disagreed as to the existence 
of this agreement. The plaintiff then or- 
dered from Sager 1100 cases of “Auld Mal- 
colm” which were delivered and paid for 
early in August. A written order by the 
plaintiff addressed to the defendant, dated 
July 3, 1946, followed which contained no 
reference to the oral agreements with Sager 
regarding price and the number of distribu- 
tors. After this date, the defendant sold no 
more “Auld Malcolm” to Branded Liquors 
but failed to remove to another distributor 
the stock that Branded Liquors had on 
hand, or to divert substantial supplies en 
route to it, so that there were three whole- 
salers offering “Auld Malcolm” to the retail 
trade in the Boston area. The price of 
“Auld Malcolm” soon started to drop and, 
with the return to the market of genuine 
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Scotch whiskey in October 1946, “Auld 
Malcolm” became almost unsalable. 


[Reduction of Price by Competitors] 


Shortly after receipt of the “Auld Mal- 
colm” the plaintiff began to complain to 
Sager orally, and by letter, that Branded 
Liquors was continuing to sell “Auld Mal- 
colm” and that both Branded Liquors and 
Gilman, the other authorized distributor, 
were asking a price of less than $54.80 a 
case. Sager assured the plaintiff that this 
was a temporary condition and would be 
quickly corrected, Negotiations dragged on 
without result, and in October 1946 the 
plaintiff finally demanded that Sager take 
back the merchandise as Sager agreed to do. 
After further delay occasioned by Sager’s 
assurances and excuses, the plaintiff, on De- 
cember 2, 1946, made a direct demand on 
the defendant to take back the “Auld Mal- 
colm” then unsold. The present action was 
brought in March, 1947, after the defend- 
ant’s refusal to comply with this demand. 


In addition to its general verdict for the 
plaintiff the jury rendered a special verdict 
that the contract between the parties was 
not to be found solely in the writing ex- 
changed by them, that Sager orally agreed 
that there would be only one wholesaler 
besides the plaintiff offering “Auld Mal- 
colm” in the Boston area, that Sager had 
express or implied authority to make such 
a contract, that plaintiff relied on such au- 
thority, and that the contract was broken. 


[Contract Claimed Illegal] 


The defendant’s first contention is that 
as the contract was illegal neither party ac- 
quired any rights under it and hence plain- 
tiff did not have the right to rescission. The 
contract is said to violate both the Federal 
Alcohol Administration Act, 27 U. S.C. A. 
§ 205 (d) and the Sherman Act, 15 U.S.C. A. 
Sill, Ste 


The pertinent part of the Alcohol Ad- 
ministration Act bars the purchase of liquor 
on consignment, conditional sale or with the 
privilege of return. While the plaintiff's 
original declaration contained counts al- 
leging the breach of a contract to repur- 
chase the whiskey, we need not reach the 
question whether such an agreement would 
violate the Alcohol Administration Act be- 
cause the plaintiff withdrew the counts 
based on a contract to repurchase before the 
case went to the jury and relied solely on 
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the right to rescind. Furthermore, the de- 
fendant vigorously denied the existence of 
any agreement to repurchase. Under such 
circumstances there is no violation of the 
Alcohol Administration Act for our con- 
sideration. 


[Permitted by Miller-Tydings Law] 


It may be conceded that agreements made 
between sellers, or between a seller and his 
customers, to fix the resale price of goods 
moving in interstate commerce, so far as 
not exempted by the Miller-Tydings Amend- 
ment, 50 Stat, 693, violate the Sherman Act, 
e.g., Kiefer-Stewart Co. v. Seagram & Sons, 
340 U. S. 211. But the evidence here does 
not indicate such an illegal agreement. 
There are legitimate means of price main- 
tenance in spite of the provisions of the 
Sherman Act, e.g., United States v. Colgate & 
Co., 250 U. S. 300. Such means include a 
refusal to sell in the future to those who had 
not maintained a suggested price. The 
situation in Kiefer-Stewart Co. v. Seagram & 
Sons, supra, was different for there competi- 
tors agreed on a price to be fixed with the 
customers of both and fixed the price with 
the latter. There was no evidence that the 
defendant agreed with Branded or Gilman 
that the prices to be charged by them would 
be limited to $54.80 per case. If there was 
an agreement to that effect between the 
plaintiff and the defendant which Sager 
denied, such an agreement did not purport 
to control the prices of Branded and Gilman 
and indeed went no farther than to suggest 
that if the latter cut prices they would be 
unable to obtain further supplies of “Auld 
Malcolm” from the defendant; in other 
words, the limitation of $54.80 per case was 
and only could be a suggested limitation to 
a purchaser which was lawful under the de- 
cision of the Supreme Court in the Colgate 
case, 


The Miller-Tydings Amendment exempts 
from the Sherman Act price maintenance 
agreements of the type involved here where 
permitted by State law and Massachusetts— 
where the contract under consideration was 
made— has such a law. Mass. Stat. Ann. 
Ch. 93 §14A. It is said in Judge Frank’s 
dissenting opinion that the Miller-Tydings 
Amendment does not apply because it only 
amended the Sherman Act of 1890 and did 
not affect the anti-trust provisions of the 
Wilson Tariff Act of 1894, 28 Stat. 570. We 
do not think that the Miller-Tydings Amend- 
ment should be so limited. It was an 
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amendment to the original Sherman Act 
enacted some 43 years after the passage of 
the Wilson Tariff Act when the Sherman 
Act and the Tariff Act each embraced like 
prohibitions on restraint of foreign com- 
merce. When the Sherman Act was amended 
in 1937 to exempt cases where a local State 
statute permitted resale price maintenance 
it must be deemed to have superseded the 
Wilson Tariff Act so far as to sanction price 
maintenance in cases within the purview of 
the State Act. 


[Burden of Proving Illegality] 


The parties to a contract are presumed to 
contract in compliance with existing laws. 
Rackemann v. Riverbank Improvement Co., 
167 Mass. 1, 44 N. E. 990; Meyer v. Price, 
250 N. Y. 370; M.chigan Millers Mutual Fire 
Insurance Co. v. Canadian Northern Ry. Co., 
8 Cir., 152 F. 2d 292. Furthermore, unless 
the illegality clearly appeared the defend- 
ant had the burden of pleading and proving 
this defense. 5 Williston, Contracts (Rev. 
Ed.) §1630A. It failed to do either and 
denied the existence of the allegedly illegal 
price agreement. In addition to the fore- 
going, even if the arrangement as to prices 
to be charged by Branded and Gilman were 
assumed to have been illegal it would not 
bar rescission because the illegal part was 
executory. Nat. Bank & Loan Co. v. Peirie, 
189 U. S. 423; Restatement, Contracts § 605. 


The defendant’s next contention is that 
Sager as a salesman had no authority to 
make this agreement so that the question of 
Lis authority to limit the number of pur- 
chasers and to suggest resale should not 
have gone to the jury. But Sager testified 
without contradiction that Roer, the defend- 
ant’s president, had decided on the two 
wholesaler policy and the $54.80 price prior 
to the sale in question and had authorized 
Sager to disclose this to buyers. Under the 
circumstances it was not error to let the 
jury decide whether Sager had actual or 
apparent authority to bind the defendant 
to maintain the policies that he was author- 
ized to set up as an aid to obtaining sales. 

Furthermore the question of Sager’s au- 
thority is beside the point. An action for 
rescission will lie even if based on an en- 
tirely unauthorized presentation where the 
agent is entrusted with the negotiations 
leading up to the sale. A Principal is not 
permitted to hold a buyer to one part of a 
contract which was authorized, and to re- 
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fuse to perform another part which was un- 
authorized. The principal must affirm or 
reject im toto the contract as made by the 
agent. Nat. Bank & Loan Co. v. Petrie, 189 
U. S. 423; Rackemann v. Riverbank Improve- 
ment Co., 167 Mass. 1; Dennette v. Boston 
Securities Co., 206 Mass. 92 N. E. 498. 


[Other Arguments Not Convincing] 


The defendant’s final contention is that 
the plaintiff’s delay until December 2, 1946, 
in tendering the whiskey to the defendant, 
and its failure to tender back the full 1100 
cases purchased barred rescission. Each 
case must stand on its own facts, American 
Steam Gauge & Valve Mfg. Co. v. Mechanics 
Iron Foundry Co., 214 Mass. 299, 101 N. E. 
376, and, in our opinion, the facts in the case 
at bar would permit rescission. Here, Sager 
had continually promised that the defaults 
under the contract would be cured. When 
the defaults continued, the plaintiff threatened 
to rescind on November 1, and delayed until 
December 2 on account of Sager’s illness. 
Under the circumstances we hold that the 
tender was timely. Delay in the tender is 
excused if caused by the assurances of the 
seller that defaults will be made good. Boles 
v. Merrill, 173 Mass. 491, 53 N. E. 894; 
Joannes Bros. Co. v. Czarnikow-Rionda Co., 
121 Misc. 474, aff'd 209 App. Div. 868. 


The defendant makes much of the fact 
that the plaintiff purchased 1100 cases, that 
the tender was for 1,067 cases, and that the 
plaintiff had only 1,060 cases on hand at the 
trial. It argues that for effective rescission 
the entire subject matter must be returned. 
This is not so where, as here, the sales were 
made on assurance that the breach would be 
cured, were small in amount, and the money 
value of the goods sold at $16.92 a case, can 
be easily determined. Restatement, Con- 
tracts, §349(2)(e); 5 Williston, Contracts 
(Rev. Fd.), § 1463. In addition to this the 
plaintiff was better off without full tender, 
cf. Czarnikow-Rionda Co. v. West Market 
Grocery Co., 2d Cir., 21 F, 2d 309, for the 
“Auld Malcolm” had become practically un- 
saleable and worthless. Nor is inconsistency 
between the number of cases tendered and 
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the number possessed by the plaintiff at the 
trial a bar to rescission. This might have 
been the result of an inventory error but 
even if, as defendant contends, the dis- 
crepancy was because the plaintiff sold 
seven cases of “Auld Malcolm” after De- 
cember 2, 1946, such “slight and trivial acts 
of affirmance will not destroy a rescission 
once unequivocally made.” Albert v. Martin 
Corpoac da Gime, WGn Bae 2dn O624.065, 


For the foregoing reasons the judgment 
of the court below must be affirmed. 


[Dissenting ] 


FRANK, Circuit Judge, dissenting: 1. I 
think the anti-anti-trust lawyers and their 
clients will welcome the foregoing decision 
for two reasons: First, it breathes new life 
into the remains of the decrepit doctrine of 
United States v. Colgate, 250 U. S. 300, 
thereby condoning a form of price-fixing 
which will simplify evasion of the anti-trust 
laws. Second, it sanctions retail price- 
fixing of imported products, by reading the 
provisions of the Miller-Tydings Act of 
1937—designated by Congress as an amend- 
ment to the Sherman Act of 1890—into 
those sections of the Wilson Tariff Act of 
1894 which outlaw contracts intended to 
restrain free competition in, or to raise the 
market price of, articles imported into the 
United States.” 


2. As my colleagues rely, in part, on de- 
fendant’s failure to plead and prove illegal- 
ity, I shall first briefly state what the record 
discloses: The plaintiff (in that part of its 
complaint never withdrawn) specifically 
alleges that it made the purchase of “Auld 
Malcolm” Whiskey—to be shipped from 
Canada to Boston—in reliance on, and in 
consideration of, two essential promises of 
the defendant, which had the “exclusive 
agency” to sell that whiskey to wholesalers 
in Massachusetts: (1) Defendant promised 
that it ‘would see to it that said wholesale 
selling price [of $54.80 per case] would be 
maintained throughout Massachusetts.” ° 
(2) Defendant promised that plaintiff and 
one other wholesaler “would be the only two 
wholesale liquor dealers offering and selling 


1 See ‘‘Refusals to Sell and Public Control of 
Competition,’’ 58 Yale L. J. 1121 (1949). 

215 U. S. C. §§ 8 to 11 (Sections 73-77 of the 
Wilson Tariff Act of 1894, 28 Stat. 570). 

3 Plaintiff did not withdraw its third cause 
of action, for rescission, in which it realleged 
that ‘‘defendant agreed that the wholesale sell- 
ing price of said merchandise was, and would 
continue to be $54.80 per case, and that de- 
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fendant would see to it that said wholesale 
selling price would continue and would be main- 
tained by all wholesale distributors throughout 
Massachusetts. The consideration for said 
agreement made by defendant was the giving 
of said order by plaintiff and plaintiff placed 
said order in reliance upon said representation 
and agreement.”’ 
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Auld Malcolm Brand in the Boston area.” 
Plaintiff alleged in its complaint, and its 
witnesses emphatically testified, that it had 
rescinded on account of defendant’s breach 
of both those promises. 

Two witnesses for plaintiff testified that 
the agreement was as alleged. One of de- 
fendant’s witnesses testified that, at most, 
defendant’s agent had spoken of defendant’s 
usual practice of refusing to make further 
sales to any wholesaler who did not maintain 
the price of $54.80. At the close of the evi- 
dence, defendant moved to dismiss on the 
ground that the agreement was illegal. The 
trial judge denied this motion. The jury, 
which returned a general verdict for plaintiff, 
gave no answer to a special interrogatory as 
to whether the defendant agreed “‘to see to it 
that the price would be maintained.” How- 
ever, the trial judge, in denying a motion for 
new trial, wrote an opinion in which he made 
no direct finding on that issue of fact but in 
which he said, in effect, that he construed 
the agreement as one by which the defendant 
promised it would refuse to sell to any 
wholesaler who did not maintain the $54.80 
price. My colleagues treat that as a correct 
interpretation of the contract, and (although 
with some doubt *) I shall do the same. 


3. My colleagues, as I understand them, 
deal with the issue of illegality on these four 
grounds: (a) The Miller-Tydings Act re- 
moves the resale price maintenance here 
from the ban of the anti-trust laws; (b) even 
if the anti-trust laws do apply here, the form 
of price-fixing contemplated by this contract 
does not violate them; (c) even if this con- 
tract was illegal, (1) defendant had the bur- 
den of pleading and proving illegality, and 
(2) the illegality did not prevent rescission 
by the plaintiff because the illegal part of 
the agreement was “executory.” I shall at- 
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tempt to answer each of these arguments in 
turn. 


[Argues Wilson Act Not Amended] 


4. The anti-trust provisions of the Wilson 


‘Tariff Act invalidate the contract here, since 


those provisions are not affected by the Miuller- 
Tydings Amendment to the Sherman Act. 

This transaction was a sale of whiskey to 
be imported by the plaintiff from Canada. 
Since the contract contained provisions de- 
signed to fix the price of imported goods, it 
came within the plain language of the anti- 
trust provisions of the Wilson Tariff Act 
which condemn such contracts in the import 
trade.” However, my colleagues say that 
this contract was valid because the Miller- 
Tydings Act of 1937—which amended the 
Sherman Act of 1890 by legalizing price- 
fixing of trade-marked articles in interstate 
commerce when valid under a “fair trade” stat- 
ute of the State in which the goods are to 
be resold—must be deemed to have amended 
also, silently, the anti-trust provisions of the 
Wilson Tariff Act of 1894. 

My colleagues’ reasoning runs thus: The 
Sherman Act of 1890 covered restraints on 
both domestic and foreign commerce; there- 
fore the anti-trust sections of the Wilson 
Tariff Act of 1894 duplicated and added 
nothing to the Sherman Act; consequently, 
when Congress amended the Sherman Act, 
it must be deemed to have intended, with- 
out saying so, similarly to amend the Wil- 
son Act as well. I canriot agree. 


If Congress had repealed the entire Sher- 
man Act in 1937, without a word about the 
anti-trust provisions of the Wilson Act, I 
hardly think that it would go without say- 
ing that Congress intended to obliterate 
those provisions of the Wilson Act as well. 
Yet my colleagues work just such an im- 


4 Plaintiff's evidence seems to me strongly 
to indicate that defendant agreed to engage 
in straight old-fashioned price-fixing. 

5 28 Stat. 570, Section 73 of that Act reads as 
follows: ‘‘That every combination, conspiracy, 
trust, agreement, or contract is hereby declared 
to be contrary to publie policy, illegal, and 
void, when the same is made by or between 
two or more persons or corporations either of 
whom as agent or principal is engaged in im- 
porting any article from any foreign country 
into the United States, and when such com- 
bination, conspiracy, trust, agreement, or con- 
tract is intended to operate in restraint of 
lawful trade, or free competition in lawful 
trade or commerce, or to increase the market 
price in any part of the United States of any 
article or articles imported or intended to be 


{| 62,856 


imported into the United States, or of any 
manufacture into which such imported article 
enters or is intended to enter. Every person 
who is or shall hereafter be engaged in the 
importation of goods or any commodity from 
any foreign country in violation of this section 
of this Act, or who shall combine or conspire 
with another to violate the same, is guilty of 
a misdemeanor, and, on conviction thereof in 
any court of the United States, such person 
shall be fined in a sum not less than one hun- 
dred dollars and not exceeding five thousand 
dollars, and shall be further punished by im- 
prisonment, in the discretion of the court, for 
a term not less than three months nor exceeding 
twelve months.’’ The italicized words were 
added by an amendment in 1913 (37 Stat. 667). 
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plied repeal by reading the Miller-Tydings 
Amendment to the Sherman Act into the 


sweeping anti-trust provisions of the Wilson 
Act. 


[Uniformly Treated Separately] 


Perhaps something could be said for my 
colleagues’ position if, between the enact- 
ment of the Wilson Act in 1894 and the 
adoption of the Miller-Tydings Amendment 
to the Sherman Act in 1937, Congress had 
once treated the antitrust sections of the 
Wilson Act as so much a part of the Sher- 
man Act as to need no special mention when 
the intention was to deal with both. But 
the uniform Congressional practice has 
been quite the contrary: Four times—in 
1903, in 1912.7 and twice in 1914%—Con- 
gress enacted legislation which particularly 
referred to each of the two statutes, 7. e¢., 
(a) “An Act to protect trade and commerce 
against unlawful restraints and monopolies, 
approved July second, eighteen hundred and 
ninety,” and (b) “Sections seventy-three to 
seventy-seven of an Act to reduce taxation, 
to provide revenue for the Government, and 
for other purposes, approved August twenty- 
seventh, eighteen hundred and ninety-four.” 
Thus when Congress wanted to refer to 
both the Sherman and the Wilson Acts, it 
never treated them as one by referring 
merely to the Sherman Act. More import- 
ant, in 1913,° Congress amended sections 73 
and 76 of the Wilson Act without amending 
or referring to the Sherman Act. 


[Different Aspects of Foreign Commerce] 


Since Congress has invariably treated the 
anti-trust provisions of the Wilson Act as 
separate and distinct from the Sherman 
Act, I see no reason to suppose that, if 
Congress had intended by the Miller-Tyd- 
ings Act to work a partial repeal of those 
sections of the Wilson Act as well as the 
Sherman Act, it would have failed, with 


6 Appropriating money for enforcement of the 
Interstate Commerce Act, the Sherman Act and 
the anti-trust sections of the Wilson Act with 
the proviso, that, except for perjury, no person 
should be penalized for any matter concerning 
which he gave testimony or produced evidence 
in a prosecution under these acts. 32 Stat. 
903-904 (February 25, 1903). 

7 Barring from the Panama Canal ships owned 
or operated by persons doing business in vio- 
lation of the anti-trust provisions of either 
the Sherman Act or the Wilson Act. 37 Stat. 
567 (Aug. 24, 1912). 

8 Defining the term ‘‘antitrust acts’’ in the 
Federal Trade Commission Act, 38 Stat. 719 
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singular ineptitude, to express its intention 
on this one occasion. Pertinent here is the 
familiar “it-woyld-have-been-so-easy-to-have- 
said-so” guide to statutory interpretation.” 

True, Sections 1 and 2 of the Sherman 
Act include foreign as well as domestic 
commerce. But there are at least two 
readily apparent reasons why Congress did 
what it patently meant to do by enacting 
the anti-trust sections of the Wilson Act— 
1. e., to carve out of the Sherman Act the 
particular subject of combinations and 
agreements in restraint of the import 
trade,” and to deal with them in a separate 
anti-trust code.” 


In the first place, it will be noted that 
Section 73 of the Wilson Act is far more 
specific and detailed than are Sections 1 
and 2 of the Sherman Act. It not only con- 
demns combinations and agreements by per- 
sons “engaged in importing any article from 
any foreign country into the United States” 
which are intended to operate “in restraint 
of lawful trade, or free competition in law- 
ful trade or commerce”: it also condemns 
such agreements which are intended “to in- 
crease the market price in any part of the 
United States of any article * * * imported 
or intended to be imported into the United 
States.” This section, then, stressed price- 
fixing at a time when the Supreme Court 
had not yet construed the Sherman Act to 
forbid that practice. This was in keeping 
with the overall purpose of the Wilson 
Tariff Act. That Act was pro-consumer 
legislation, designed to cut the cost of living 
by lowering the high protective tariffs on 
imported goods. But if foreign monopolists 
could fix high prices on their products, 
manifestly the Act would fail of its purpose, 
for high prices, whether due to monopoly 
or to tariffs, would permit domestic pro- 
ducers to charge non-competitive prices, 
far above cost, for their wares, thereby ob- 
taining higher profits at the expense of the 


(September 26, 1914), and defining the term 
“antitrust laws’’ in the Clayton Act, 38 Stat. 
730 (October 15, 1914). Cf. 15 U. S. C. § 12. 

® 37 Stat. 667 (February 12, 1913). 

” For citations, see Obermeier v. U. S., 186 
F. (2d) 243, 255 note 57 (C. A. 2). 

1Cf, U. 8. v. Sisal Corp., 274 U. S. 268, 274, 
276. 

12 Except that they refer specifically to im- 
ports, all but the first of the anti-trust provi- 
sions of the Wilson Act copied, word for word, 
the language of §§ 4, 5, 6 and 7 of Sherman Act. 
See remarks of Senator Morgan, the sponsor, 
introducing those sections, 26 Cong. Rec. 7117. 
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consumer. So Congress, by adopting the 
anti-trust provisions of the Wilson Act, 
which were inserted as amendments to that 
Act on the floor of the Senate,” reached as 
far as it could to prevent monopolistic price- 
fixing of imported articles: it sought to hit 
the importer and the American producer 
who combined with foreign producers. The 
purpose of these provisions in the words 
of their sponsor, Senator Morgan of Ala- 
bama, was “the repression of trusts * * * in 
respect of the importation of goods from 
foreign countries.” These, he said, were 
objectionable because their purpose was 
“to increase the price of certain commodi- 
ties in the market or to affect them in some 
way.” * I think it is clear, in the light of 
the foregoing, that Congress, by enacting 
these sections, meant to deal more rigidly, 
where possible, with restraints of the trade 
in imported articles. 


Further, although §§$1, 2 and 3 of the 
Sherman Act, dealt with combinations and 
monopolies in restraint of trade “with for- 
eign nations,” it was not altogether clear 
that it dealt with the import trade. For § 6 
of the Sherman Act, providing for the for- 
feiture of property which was the subject 
of a combination in restraint of trade, re- 
ferred only to property “in the course of 
transportation from one State to another, 
or to a foreign country.” * This could only 
cover articles domestically produced. Its 
companion, § 76 of the Wilson Act, closed 
that gap by providing for the forefeiture of 
imported articles which were the subject of 
a contract, combination or conspiracy out- 
lawed by §73. Congress subsequently 
amended this provision to tighten it, with- 
out referring to the Sherman Act.” 
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Thus it is plain that Congress for good 
reasons singled out the import trade for 
special anti-trust treatment, and I see no 
warrant for my colleagues’ assumption that 
it did so solely pour le sport. For that as- 
sumption defies what has been called a 
“cardinal rule” of statutory construction— 
i. e., that if possible, a statute should be so 
interpreted as to avoid rendering any part 
of it “superfluous” or “insignificant.” * More- 
over, the courts have often recognized the 
necessity of giving effect to the carving out 
of a special subject from a general statute 
or statutory provisions.® And neither rea- 
son nor authority support the suggestion 
that an amendment, plainly limited by its 
language to one statute, should be inter- 
polated by implication into another, unmen- 
tioned, statute. Indeed the cases are 
distinctly contra.” 


Here, especially, such an implied amend- 
ment should not be assumed for several 
reasons: 


(1) There is not the slightest indication, 
either in the language of’the Act or in the 
Congressional reports upon it,” that Con- 
gress, in adopting the Miller-Tydings 
Amendment, even considered foreign com- 
merce. Every reference is to “interstate” 
commerce. 


[Specific Reference in Miller-Tydings Act] 


(2) The Miller-Tydings Act is an amend- 
ment to §1 of the Sherman Act in the form 
of a proviso that “nothing herein con- 
tained” shall render intrastate “fair trad- 
ing” illegal where authorized by state law. 
As a general rule, a proviso is to be nar- 


8 See the debates, 26 Cong. Rec. 5719, 7117- 
7120. 

1426 Cong. Rec. 7117-7118. 

15 Ttalics added. 

1637 Stat. 667 (February 12, 1913). See 49 
Cong. Rec. 2532 for the debate on this amend- 
ment. Cf. text accompanying note 9, supra. 

™ Market Co. v. Hoffman, 101 U. S. a ae ba sys 
Ha parte Public Bank, 278 U. S. 101, 104; 
Ginsberg & Sons v. Popkin, 285 U. S. 204, 208. 

18 See e. g., Missouri v. Ross, 299 U. Si) 72, 
76; Ginsberg & Sons v. Popkin, 285 U. S. 204, 
208; Townsend v. Little, 109 U. S. 504, 512; 
Robinson v. U. S., 142 F. (2d) 431, 432 (C. A. 8). 

% Markham v. Cabell, 326 U. S. 404, 411: “On 
the contrary, the normal assumption is that 
Where Congress amends only one section of a 
law, leaving another untouched, the two were 
designed to function as parts of an integrated 


whole. We should give each as full play as 
possible.” U. S8. v, McClure, 305 U. S. 472, 
{| 62,856 


477, 478: ‘‘While both sections emanated from 
a single prior section, Congress evidently sepa- 
rated them to provide for the individual treat- 
ment that has been given reinstatement as 
distinguished from revival of lapsed policies. 
A deliberate separation of the two parts of the 
old section—applying a restriction to one and 
not the other—indicates that a change was 
intended.”’ 

See also, e. g., Worcester County Nat’l. Bank 
v. Comm’r. of Corp., 175 N. E. 726, 728-729 
(Mass.); Richard Green Co. v. City of Chelsea, 
149 F. (2d) 927, 929 (Cc. A. 1); Quinn v. Alex- 
ander, 68 Okla. 126, 172 Pac. 436, 437-438; 
Dolese v. Pierce, 124 Til. 140, 16 N. E. 218; 
State v. Dawes, 14 S. W. (2d) 990, 1002 (Mo.). 

20 The reports are set out in an appendix to 
the dissenting opinion in Schwegmann Bros. 
v. Calvert Distillers, — U. S. — (May 21, 1951). 

*1 Italics added. 
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rowly construed,” and, in the absence of 
unusual circumstances not present here, is 
to be deemed to refer solely to that portion 
of the statute to which it is expressly at- 
tached.“ Furthermore, the Congressional 
reports refer to the Act only as an amend- 
ment to the Sherman Act. 

(3) Where Congress did intend, by the 
Miller-Tydings Act, to amend a statute 
other than the Sherman Act, it said so ex- 
pressly in the provision that “fair trading” 
was not to be an unfair method of competi- 
tion within the meaning of the Federal 
Trade Commission Act. Had Congress in- 
tended to import the qualifying language 
of the Miller-Tydings Amendment into the 
anti-trust sections of the Wilson Act, it 
easily could and doubtless would have 
said so.” 

(4) The Miller-Tydings Amendment worked 
a repeal, pro tanto, of the Sherman Act. To 
say, as do my colleagues, that by implica- 
tion it similarly affected the Wilson Act is 
to ignore the maxim that repeals by implica- 
tion must never be lightly inferred. More 
particularly, repeals by implication of the 
anti-trust laws are not favored. Georgia v. 
Pennsylvania R. Co., 324 U.S. 439, 456-457; 
Lins wAlkan tAss nwor) UseS. 43252 U4 S4 196: 
206. See also U. S. v. Borden, 308 U.S. 188, 
198-199, and the Court’s statement at 201: 
“Tf Congress had desired to grant any fur- 
ther immunity, doubtless Congress would 
have said so.” 
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[Protection of Trade-Marks] 


(5S) Finally, the Miller-Tydings Act per- 
mits the states to legalize “fair trading” 
only of “a commodity which bears, * * * the 
trade-mark, brand or name of the producer 
or distributor of such commodity.” Ac- 
cording to the Committee Reports of both 
Houses,” the purpose of the Act was to 
permit producers to protect the fair name of 
their trade-mark products from suffering, in 
the public eye, by being used as “loss 
leaders.” Retailers had resorted to this 
practice in order to encourage sales in the 
cut-throat competition which prevailed, es- 
pecially, during the depression.“ There is 
not a syllable to indicate that Congress in- 
tended to display a similar solicitude for 
foreign manufacturers. Indeed, it seems to 
the last degree unlikely that, if asked to do 
so, the Congress which enacted the Miller- 
Tydings Act to help American businessmen 
to their feet after the depression, would 
have been disposed to accord similar assist- 
ance to their foreign competitors. 

In interpreting a statute, sometimes some 
judicial legislation is unavoidable.* So, at 
times, it becomes necessary for courts to fill 
in gaps in legislation; in doing so, the courts 
often use the method (formulated by Aris- 
totle*® and imported by Plowden into our 
legal system”) of imagining what the legis- 
lature, if asked, would report that it meant. 
But, as we said (per Learned Hand, J.), 


72 See, e. g., Schlemmer v. Buffalo, Rochester 
é P. R. Co., 205 U. S. 1, 10; Spokane & Inland 
Rk. boos U. 8., 24 US: 344,350; Dollar’ Sav- 
ings Bank v. U. 8., 19 Wall. 227, 236; Detroit 
Hdison. Co. *0! S.-H,.-Cy,, 119 -F).(2d),730; 739, 
(C. A. 6); Shilkret v. Musicraft Records, 131 
F.@d) 929; 931 (C. A. 2): 

2 U, 8. v. Morrow, 266 U. S. 531, 535: ‘‘And 
although sometimes used to introduce inde- 
pendent legislation, the presumption is that, 
in accordance with its primary purpose, it [a 
proviso] refers only to the provision to which 
it is attached.’’ See also U. 8. v. McClure, 305 
U.S. 472, 478. 

24 See the reports cited in note 20, supra. It 
is noteworthy that in the Schwegmann case, 
the dissenting opinion, which gave a broad 
construction to the Miller-Tydings Act, referred 
seven times specifically to it as ‘‘an amendment 
to the Sherman Law’’ or to ‘‘section 1 of the 
Sherman Law.”’ 

2 See Obermeier v. U. S., cited in note 10, 
supra. 

°6 See the reports cited in note 20, supra. 


1 See Schwegmann Bros. v. Calvert Distillers, 
— U. S. — (dissenting opinion, May 21, 1951). 
28 See remarks of Supreme Court Justices and 
others cited in New England Coal & Coke Co. 
v. Rutland R. Co., 143 F. (2d) 179, 189, note 31 
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(C. A. 2), and in Guiseppi v. Walling, 144 F. 
(2d) 608, 620-621 and notes 38-40 (C. A. 2). 

227 See Aristotle, Nicomachean Ethics, 1137b 
to the effect that ‘‘whenever * * * the statute 
reads in general terms, but a case arises which 
is not covered by the general statement, then 
it is right, where the legislator’s rule is inade- 
quate because of its over-simplicity, to correct 
the omission which the legislator, if he were 
present, would admit, and, had he known it, 
would have put in the statute.’”’ 

See Usatorre v. The Victoria, 172 F. (2d) 434, 
439-441, and notes (C. A. 2); Commissioner v. 
Beck’s Hstate, 129 F. (2d) 248, 245 note 4; 
McAllister v. Commissioner, 157 F. (2d) 235, 
237, 240 note 6 (C. A. 2, dissenting opinion); 
Slifka v. Johnson, 161 F. (2d) 467, 470 (C. A. 2). 

30 Plowden, after quoting Aristotle, said that, 
in-such -a. case <adt- is agood way '** Fosto 
suppose that the lawmaker is present, and that 
you have asked him the question * * * then 
you must give yourself such an answer as you 
imagine he would have done, if he had been 
present.’” See Plowden’s comments on Hyston 
v. Studd, 2 Plowden, 450, 465-467, 75 Eng. Rep. 
688, 695-696 (1574). 

See discussion in Usatorre v. The Victoria, 


~-172 F. (2d) 434, 440-441 and notes 12-16 (C. A. 


2); N. L. Rk. B. v. National Maritime Union, 
175 F. (2d) 686, 690 and notes 4 and 7 (C. A. 2). 
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this method of filling in gaps is “utterly un- 
warranted unless the omission from * * * 
the text is plain.” Surely there is no plain 
omission in the Miller-Tydings Act. More- 
over, if we imagine what the session of Con- 
gress which enacted that statute would tell 
us, 1f asked whether it was referring to the 
Wilson Act, I think the answer would be 
something like this: “In the Miller-Tydings 
Act we stated in the clearest words that we 
were amending the Sherman Act. Since 
previous legislation shows that we always 
designated the Wilson Act when we in- 
tended to amend it, naturally we thought it 
needless to state in this 1937 statute that we 
did not mean to modify the Wilson Act.” 


I think, therefore, we should adhere to 
the literal language of the Miller-Tydings 
Act. To be sure, if such an interpretation 
led to absurd results, and thus imputed to 
Congress an irrational purpose, it should be 
spurned.” But the result of a literal inter- 
pretation here is not at all irrational. One 
can well understand that Congress, willing 
to favor price-fixing of branded, domestic 
goods, was not willing to do likewise in the 
case of imported goods. Whether such a 
differentiation was wise policy is not for 
courts to consider. As Mr. Justice Douglas, 
speaking for the Supreme Court in the just- 
decided case of Schweymann Bros. v. Calvert 
Distillers Corp., — U. S. —(May 21, 1951), 
said of the Miller-Tydings Act: “The 
omission * * * is fatal * * * unless we are 
to perform a distinct legislative function by 
reading into the Act a provision that was 
meticulously omitted from it, * * * We 
could conclude that Congress carved out 
the vast exception from the Sherman [here 
the Wilson] Act now claimed only if we were 
willing to assume that it took a devious 
route and yet failed to make its purpose 
plain.” 


[Agreement to Refuse to Sell] 
5s The form of price-fixing contemplated 
by this contract violates the anti-trust laws. 


If I am correct in my belief that the 
Miller-Tydings Act does not legalize price- 
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fixing in the import trade, the next question 
is whether the form of price-fixing which 
this contract sought to achieve violates § 73 
of the Wilson Act. It may be that price- 
fixing provisions which would pass muster 
under the Sherman Act would nevertheless 
fall foul of the more stringent language of 
§ 73 of the Wilson Act, outlawing contracts 
intended to “increase the market price in 
any part of the United States of any article 


* * * imported * * * into the United States. 
ok OR” 


But passing that question, and assuming 
that the anti-price-fixing decisions under 
the Sherman Act apply here, the controlling 
inquiry then becomes the present state of 
vigor of the doctrine of United States v. 
Colgate, 250 U. S. 300. The rationale of 
that doctrine is not easily discerned. For, 
obviously, a threat of withholding further 
supplies will coerce price maintenance just 
about as well as a forthright agreement to 
maintain a price. The difference, for prac- 
tical purposes, is shadowy. Judge Denison, 
in Toledo Pipe-Threading Mach. Co. v. Fed- 
eral Trade Commission, 11 F. (2d) 337, 341 
(C. A. 6), after observing that “every such 
system as described in the Colgate case be- 
comes well known to all concerned, and * * * 
every jobber who buys knows that his right 
to reorder is dependent upon his observance 
of the [price] schedule,’ added that “any 
distinction between a contract that the job- 
ber will maintain prices and an understand- 
ing that he will suffer a penalty if he does 
not is not strikingly apparent. * * *” 


Considering the course of Supreme Court 
anti-trust decisions on the subject of price- 
fixing since Colgate was decided ® it seems 
to me that, although that doctrine may not 
be wholly dead, yet, by distinctions stopping 
just short of extinction, it has been reduced 
to almost imperceptible proportions. The 
lower courts have been much puzzled in 
trying to ascertain just what those shrunken 


Harris v. Commissioner, 178 F. (2d) 861, 
864 (C. A. 2). 

32 See, e. g., Markham v. Cabell, 326 U. S. 
404, 409; Holy Trinity Church v. U. S., 143 
U. S. 457; McGhee v. U. 8., 154 F. (2a) 101, 
105 (C. A. 2); Walling v. Connecticut Co., 154 
F. (2d) 552 (C. A. 2); Elizabeth Arden, Inc. 
OMT STE Cae 156 ben (2d)y 132 e1Saal( Gum Ad 2); 
Commissioner v. Union Pacific Railroad Com- 
pany, — ¥. (2d) — (C. A. 2, May 7, 1951). 
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33 See e. g., F. T. C. v. Beech-Nut Packing 
Co., 257 U. S. 441; U. S. v. Trenton Potteries 
Co., 273 U. S. 392; Ethyl Gasoline Corp. v. 
U. S., 309 U. S. 436, 458; U. 8S. v. Socony- 
Vacuum Oil Co., 310 U. S. 150; U. 8. v. Univis 
Lens Co., 316 U. S. 241; Sola Electric Co. v. 
Jefferson Electric Co., 317 U. S. LSU Oy 
Bausch & Lomb Co., 321 U. S. AOU Ua eSe a: 
Frankfort Distilleries, 324 U. S. 293: American 
Tobacco Co. v. U. S., 328 U. S. 781, 808: Kiefer- 
Stewart Co. v. Seagram & Sons, 340 U. S. 211. 
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proportions are.* But it would seem that 
almost anything more than a bare refusal 
to sell to price-cutters will constitute illegal 
price-fixing.” Here we have something 
palpably more: (1) The defendant’s agent 
testified that defendant had a general pro- 
gram of cutting off price-cutters; (2) defend- 
ant promised the plaintiff to adhere to that 
program, thereby adding an ingredient of 
agreement not present in the Colgate case ;* 
(3) to make that program effective, defend- 
ant further agreed to limit the distributors 
of its product in plaintiff's area to the plain- 
tiff and one other. 


Particularly in this case should Colgate 
not govern. For (as noted above) the 
defendant had a monopoly (called an “ex- 
clusive agency’) of the right to make sales 
to wholesalers in Massachusetts of a special 
brand of imported whiskey. To hold it 
legal for defendant to contract with plaintiff 
to refuse to sell further supplies of that 
monopolized brand to other wholesalers in 
the state, unless they had maintained a 
price agreed upon with plaintiff, is to build 
a smooth path for those who want to detour 
the anti-trust laws. 


[Rescission and Restitution] 


6. Restitution should be withheld here 
where illegality ts clearly shown, and where 
plaintiff seeks rescission precisely because the 
illegal condition has been breached. 


Finally, my colleagues argue that even if 
there was illegality, (1) defendant had the 


34 Toledo Pipe-Threading Mach. Co. v. F. T. 
Co Lier 42a) 337 (EC. AS 6); Moir ur iT. C5 
Tere (Ody res ats ban Le’ Je We t.004 Conv: 
Hai Caos VE (20)0-41 (Ci Alt2)< Halise Bros. 
v. F. T. C., 9 F. (2d) 481 (C. A. 9); Shakes- 
peare Co. v. F. T. C., 50 F.. (2d) 758 (C.-A. 6); 
“Refusals to Sell and Public Control of Com- 
petition,’’ 58 Yale L. J. 1121 (1949). 

3H T. C. v, Beech-Nut Packing Co., 257 
U. S. 441; U. S. v. Bausch & Lomb Co., 321 
U. S. 707, 722-723. See also the cases cited 
in the next preceding footnote. 

SOP O>0eUs Si2300, «30785 *.-* 5 * =the: indict- 
ment does not charge Colgate & Company with 
selling its products to dealers under agreements 
which obligated the latter not to resell except 
at prices fixed by the company.”’ 

31 Coppell v. Hall, 7 Wall. 542, 558; McMullen 
v. Hoffman, 174 U. S. 639, 658; Poke Mfg. 
Company v. Gormully, 144 U. S. 224, 234-236; 
Sola Electric Co. v. Jefferson Electric Co., 317 
U. S. 173; United States v. Andrews, 240 U. S. 
90, 95-96; Nachman Spring-Filled Corporation 
v. Kay Mfg. Co., 139 F. (2d) 781, 783-784 
(C. A. 2); #. H. Taenzer & Co. v. Chicago, 
R. I. & P. Ry. Co., 191 Fed. 543, 551; Forbes 
v. City of Ashland, 55 S. W. (2d) 917, 921 
(Ky.). See Restatement of Contracts § 600, 
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“burden of pleading and proving” illegality, 
and (2) the illegality did not prevent rescis- 
sion by the plaintiff because the illegal part 
of the agrement was still “executory.” I 
think both arguments untenable: 


(1) Where a plaintiff not only alleges 
but proves that an agrement is illegal, sure- 
ly a court cannot justify itself in ignoring 
the illegality by saying that the defendant 
did not allege and prove it. Nor can it be 
argued tenably that, because the defendant 
in its pleadings and proof, denied the mak- 
ing of the illegal promise, the defendant is 
estopped to urge the illegality which the 
plaintiff's proof reveals. Since an agree- 
ment not to assert illegality is itself illegal, 
an estoppel to assert it is equally ineffec- 
tive.” It is well settled that a court, of its 
own motion, must refuse to aid a party to 
an illegal agreement, if the refusal to lend 
such aid is likely to deter others from enter- 
ing into such agreements, and if the preva- 
lence of that kind of illegal conduct is not 
of a minor character but is socially harmful 
in an important way according to current 
standards.” ‘Whenever the illegality ap- 
pears, whether the evidence comes from one 
side or the other, the disclosure is fatal to 
the case. No consent of the defendant can 
neutralize its effect. A stipulation in the 
most solemn form to waive the objection, 
would be tainted with the vice of the 
original contract, and void for the same 
reason. Wherever the contamination reaches, 
it destroys.” ® 


comment a: ‘The defendant cannot waive the 
defense if he wishes to do so.”’ 

% McMullen v. Hoffman, 174 U. S. 639; 
Oscanyan v. Winchester Arms Co., 103 U. S. 
261; Coppell v. Hall, 7 Wall. 542; Fitzsimmons 
ys JHC Vets TOL. “ge Ie XPLeby Wily ((Ge wee Bhys 
Nachman Spring-Filled Corp., 139 F. (2d) 781, 
783 (C. A. 2); 2 Moore, Federal Practice (2d 
ed.) at p. 1696; Corbin, Contracts, Sections 
1460, 1533; Williston, Confracts (Rev. ed.) 
§ 1630 A. cf. Mercoid Corporation v. Mid-Con- 
tinent Co., 320 U. S. 661, 670. 

See Restatement of Contracts § 600, comment 
a: ‘‘Illegality, if of a serious nature, need not 
be pleaded. If it appears in evidence the court 
of its own motion will deny relief to the plain- 
tiff * * * Indeed, if the court suspects ille 
gality, it may examine witnesses and develop 
facts not brought out by the parties, and 
thereby establish illegality that precludes re- 
covery by the plaintiff.’’ 

The ‘‘very meaning of public policy is the 
interest of others than the parties and that 
interest is not to be at the mercy of the de- 
fendant alone’’; Beasley v. Texas & Pacific 
Railway Co., 191 U. S. 492, 498 (per Holmes, 
Js). 

39 Coppel v. Hall, 7 Wall. 542, 558-559. 


q 62,856 


64,524 


(2) I think my colleagues have miscon- 
strued the rulings allowing restitution where 
an illegal contract is still ‘““executory.” The 
cases hold that a party who has paid money 
or other consideration for an illegal promise, 
but who (a) repents of the illegality before 
the promise is performed and (b) because 
of the very illegality, rescinds and asks 
recovery of the consideration, will be granted 
restitution, if the policy behind the prohibi- 
tion of the illegal conduct will best be 
served by such restitution.” The facts here 
are very different: According to plaintiff’s 
own allegations and proof, the defendant’s 
illegal promise was a primary and integral 
part of the consideration which induced 
plaintiff to enter into the agreement. The 
plaintiff did not rescind because it repented 
the illegal bargain, and because of the il- 
legality. On the contrary (as plaintiff's 
pleadings and proof show) one of the two 
reasons assigned by plaintiff for rescinding 
—and upon which plaintiff insisted through- 
out the trial—was precisely that defendant 
had not performed the illegal promise. Cor- 
bin, Contracts, § 1541, partly descirbes this 
case when he writes: “The plaintiffs action 
can scarely be regarded as bona fide repen- 
tance if it comes only after attainment of 
the unlawful purpose is already seen to be 
impossible.” An illustration will help here: 
Suppose a plaintiff paid a defendant $10,000 
for the defendant’s promise to commit per- 
jury; that defendant went back on _ his 
promise; and that the plaintiff then sought 
return of the money because of defendant’s 
breach of his promise. Plainly no court 
would decide in such a plaintiff’s favor. 
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National Bank & Loan Co. v. Petrie, 189 
U. S. 423, cited by my colleagues, is not in 
point. There the defendant had used fraud 
to induce the plaintiff to enter into an il- 
legal contract. The Court, in upholding a 
decision for the plaintiff, expressly said that 
it was not so deciding because of plaintiff’s 
repentance of the illegality, but solely be- 
cause the fraud was “anterior to and inde- 
pendant of the contract.” 

4. As Corbin, § 1534, says, among the 
factors to be considered in determining 
whether restitution should be granted “are 
the degree of criminality or evil, the com- 
parative innocence or guilt of the parties, 
the extent of the public harm involved, the 
moral quality of the conduct of the parties, 
and the penalty or forfeiture that will result 
from refusal of relief * * * The public in- 
terest may be such that the plaintiff is 
denied a remedy even though the defendant 
(an equally guilty man) is left in the en- 
joyment of his ill-gotten gains.” * 


So that the real issue here boils down to 
whether a sufficiently grave policy against 
illegality is here involved. I submit that, 
in the light of Supreme Court decisions, the 
anti-trust policy of condemning price-fixing 
is grave enough to preclude restitution to a 
plaintiff who bought goods on the condition 
that the seller would violate that policy. 
As Corbin says (§ 1521, p. 1006): “If the 
bargaining parties were engaged in a con- 
spiracy to create a monopoly, made criminal 
by statute, refusal of all remedy may be 
justified.” 


See Corbin, Contracts, § 1541; Williston, 
Contracts (Revised ed.) § 1788. 
In Eastern Expanded Metal Co. v. Webb 


Granite etc. Co., 195 Mass. 356. at 363, 81 N. E. 
251, the court referred to a situation where a 
contract is executory ‘‘and is disaffirmed be- 
cause of its illegality.’’ 

‘1See Restatement of Restitution § 140: 

“A person may be prevented from obtaining 
restitution for a benefit because of his criminal 
or other wrongful conduct in connection with 
the transaction on which his claim is based. 

Comment: a. * * * If relief is denied, it 
is because of the desirability of protecting 
public interests, which may require a denial 
of relief even though, as between the parties, 
there is both unjust deprivation and unjust 
enrichment. The result can be justified only 
on the ground that it tends to prevent such 
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transactions or that the public should not be 
burdened with the expense of adjusting such 
Claiinise)s* 7 tae 

b. Factors. No definite rule can be stated 
which will determine in all cases whether resti- 
tution will or will not be granted since the 
courts consider all the circumstances involved 
in the particular case. Among the factors 
which are or may be of importance in deter- 
mining whether restitution will be granted are 
the following: (1) whether the complainant's 
conduct involved serious moral turpitude; (2) 
the closeness of the wrongful conduct to the 
transaction; (3) whether the complainant was 
in a superior or subservient position to the 
recipient; (4) how great a forfeiture would 
ensue from a failure to give relief; (5) whether 
a denial of relief would tend to discourage 
Similar illegal transactions.’’ 
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[| 62,857] The Windsor Theatre Co. v. The Walbrook Amusement Co., The Hilton 
Theatre Co., Esther B. Goldberg and J. Purdon Wright. 


In the United States Court of Appeals for the Fourth Circuit. No. 6244. June 6, 1951. 


Appeal from the United States District Court for the District of Maryland, at 
Baltimore. Affirmed. 


Sherman Antitrust Act 


Proof of Conspiracy—Opposition to New Theatre Based on Preference for Older 
Well-Established Theatres—Appellate Court Interference with Findings of Lower Court 
in Absence of Clear Error.—The preference which motion picture film distributors may 
have for dealing with old, well-established theatres is too natural a business policy to carry 
any presumption that the preference given these theatres in the distribution of first-run 
films is very strong evidence of a conspiracy against a new theatre, and likewise the oppo- 
sition of one of the older theatres to the entry of a new competitor, which is easily 
explained as being due to difficulties the theatre itself was having in getting a sufficient 
number of films, is not strong enough evidence of a conspiracy to warrant an appellate 
court's interference with the findings of the lower court, which had held that a conspiracy 


was not shown by the evidence. 


See the Sherman Act annotations, Vol. 1, J 1220.273, 1220.402. 


For the appellant: 


Paul F. Due and Harold L. Schilz (Due, Nickerson & Whiteford; 


Clagett & Schilz; John F. Clagett and Bernard L. Rosen, on the brief). 


For the appellees: 
heimer, and W. Frank Every, on the brief). 


J. Purdon Wright and Robert E. Sher (Miller, Sher & Oppen- 


Affirming an opinion of the district court, reported at {] 62,721. 


Before PARKER, Soper and Dosig, Circuit Judges. 


[In full text] 


Dosiz, Circuit Judge: This is an appeal 
from a judgment of the District Court of 
the United States for the District of Mary- 
land dismissing a complaint asking damages 
for violation of the Sherman and Clayton 
Anti-trust Acts. Appellant, operator of the 
Windsor Theatre, sued the Walbrook Amuse- 
ment Company, operator of the Walbrook 
Theatre, in Baltimore, Maryland, and the 
Hilton Theatre Company, operator of the 
Hilton Theatre, also located in Baltimore, 
together with Thomas B. Goldberg and 
his wife, who owned both the Walbrook and 
Hilton Companies, alleging that these parties 
had combined and conspired among them- 
selves and with seven major motion picture 
distributors to restrain interstate commerce 
by refusing to license their copyrighted 
motion pictures to Windsor on a first-run 
neighborhood basis. 


The Walbrook Theatre has been operated 
by Goldberg since 1918 and has continuously 
exhibited Class A feature pictures on a first- 
run neighborhood basis. The Hilton Theatre 
was opened by Goldberg early in 1941, 
across the street from the Walbrook Theatre, 
and has exhibited westerns, action pictures, 
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reissues and some pictures previously shown 
at the Walbrook. 


In 1940, one Rosen considered opening a 
theatre across the street from the Walbrook, 
and investigated the possibility of obtaining 
pictures for his theatre on a first-run neigh- 
borhood basis. R. K. O., United Artists and 
Columbia were apparently willing to rent 
Rosen films on this basis but the other 
major distributors informed. Rosen that 
Walbrook was their regular customer in 
that area and that they were not interested 
in making a change. 


[Opposition to New Theatre| 


The evidence indicates that Goldberg was 
bitterly opposed to the opening of any new 
theatre in the area. Nevertheless, the new 
Windsor Theatre opened in the latter part 
of 1941. Rosen had been able to obtain films 
from R. K. O., United Artists, Columbia 
and Republic on a first-run neighborhood 
basis with clearance over Walbrook and 
Hilton. The Walbrook continued to exhibit 
the products of Lowe’s Paramount, Fox, 
Warner Brothers and Universal, and the 
Hilton exhibited the Class B pictures of 
these same distributors. 


{| 62,857 


64,526 


[No Conspiracy Found Earlier] 


These licensing agreements continued sub- 
stantially until after the now famous three- 
judge District Court in United States v. 
Paramount Pictures, Inc., 70 F. Supp. 53, 
held among other things that the film dis- 
tributors had to license their pictures on 
a “competitive bidding” basis. As a result 
of that decision many of the distributors 
began to offer their film to both the Wal- 
brook and Windsor Theatres on that basis. 
When, however, the Supreme Court reversed 
the Paramount case, 334 U. S. 131, on the 
question of “competitive bidding”, some of 
the distributors went back to the old li- 
censing system. Whereupon, Windsor insti- 
tuted action against the distributors in 
Washington, D. C. and against Walbrook 
and Hilton in the District Court of Mary- 
land. The District Court, in an excellent 
opinion, concluded that there was nc evi- 
dence to support the conspiracy charge. 
See 94 F. Supp. 388. We think it necessary 
to add very little to that opinion. 


The only question raised by this appeal is 
whether the District Court erred in con- 
cluding that the evidence failed to show a 
conspiracy between Walbrook and Hilton, 
or vertically between either of those companies 
and the various motion picture distributors, 
or horizontally among the distributors, to 
prevent Windsor from obtaining first-run 
neighborhood pictures. 


[Conspiracy Is Question of Fact] 


Whether a conspiracy in restraint of trade 
exists is a question of fact. As this Court 
has on numerous occasions said, we are 
not at liberty to disturb a finding of fact 
made by the District Court unless it be 
clearly erroneous. United States v. Appala- 
chian Electric Power Co., 107 F. 2d, 769; 
Guilford Const. Co. v. Biggs, 102 F. 2d, 46. 
We find no such error in this case. A 
careful examination of the record fails to 
show any horizontal conspiracy arnong the 
distributors in selling to the larger and 
longer-established Walbrook Theatre in 
preference to the newly-established Windsor 
Theatre. It seems to this Court quite 
natural that the distributors would not be 
prone to substitute an unknown customer 
for a proven one. This Court cannot see 
how the preference of one exhibitor over 
another is, per se, a combination in restraint 
of trade. Indeed, every “exclusive” contract 
has that effect. As the District Court con- 
cluded: 
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“There is no evidence tending to show 
any conspiracy or concerted action by 
the distributors; that is, there is no 
‘horizontal’ conspiracy in these cases. To 
some extent it may be said that some 
of the distributors have much of the 
time acted similarly with respect to Rosen 
and Goldberg; but similarity of action 
under substantially like circumstances af- 
fecting each distributor is not proof of 
conspiracy. This was discussed at some 
length in the Westway case, supra, and 
need not be repeated here.” 


[Reason for Goldberg’s Opposition] 


Further, we conclude that Windsor has 
failed to show a conspiracy between Wal- 
brook and Hilton or vertically between 
either of these companies and the various 
film distributors, however reprehensible 
may have been Goldberg’s conduct in at- 
tempting to keep Windsor from undertaking 
a theatre operation in his neighborhood. 
Rather the evidence indicates Goldberg was 
hard pressed to obtain enough pictures for 
his two houses. As Judge Chesnut said in 
his findings of fact: 


“18. From all the evidence, the Court 
finds that the defendants have not agreed, 
contracted, combined or conspired among 
themselves or with any of the motion 
picture producing or distributing com- 
panies to prevent or restrain the Windsor 
Theatre from obtaining pictures for ex- 
hibition. The Hilton Theatre was opened 
for the purpose of catering to a different 
class of patronage from that served by 
the Walbrook. In so doing the owners 
of the Hilton were clearly within their 
rights. The Hilton Theatre was operated 
throughout in line with that original in- 
tention. While the Hilton lost a con- 
siderable amount of money in its first year 
of operation, and a small amount in the 
second year, on the whole it was profit- 
able. In addition, Mr. and Mrs. Goldberg, 
who were the sole stockholders, derived 
a very substantial revenue therefrom in 
the form of officers’ salaries. Goldberg 
was not a circuit operator. The only 
theatre in which he had an interest other 
than the Walbrook and Hilton was the 
Harford which was a small theatre oper- 
ated on a very late run and without any 
substantial buying power. No attempt 
was made to combine whatever buying 
power the Harford might have had with 
that of the Walbrook and Hilton, nor is 
there any reason to believe that such 
attempt would have been successful had 
it been made. Neogtiations were con- 
ducted on behalf of each of the theatres 
independently of the others. The Wal- 
brook bought only such pictures as it 
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needed and no more; and the Hilton did 
the same. In fact, both theatres were con- 
Stantly short of good pictures through- 
out the entire period in controversy. 


_ 19. The Windsor succeeded in obtain- 
ing a substantial number of pictures on 
first neighborhood availability in that zone 
and it could undoubtedly have obtained 
even more pictures (particularly United 
Artists) if the attitude of its management 
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Windsor obtained all of the produce of 
Republic Pictures Corporation. Consid- 
ering the size of the theatre and the fact 
that it was built directly across the street 
from a larger and better established house, 
these figures indicate that the theatre was 
treated very well so far as product is 
concerned. The compilation also demon- 
strates that the Walbrook was capable of, 
and actually did, produce very substan- 


tially greater revenues for the distributors 
on first neighborhood run pictures than 
did the Windsor.” 


In view of these findings of fact, which 
find ample support in the evidence, we hold 
that the decision of the District Court must 
be affirmed. 


had been a littie more conciliatory. A 
compilation introduced in evidence by 
plaintiff shows that during the period 
from 1941 through 1948 the Windsor 
succeeded in obtaining from 20 per cent 
to 34 per cent of the total number of 
available pictures of the eight major com- 
panies for exhibition on first neighbor- 


hood run in that zone. In addition, the Affirmed. 


[62,858] Lane Distributors, Inc. v. Amos Tilton, Supervisor of the Cigarette Tax 
Bureau and Walter T. Margetts, State Treasurer of the State of New Jersey. 


In the Supreme Court of the State of New Jersey. No. A 119, September Term, 1950. 
Argued April 30,1951. Filed June 18, 1951. 


On appeal from an order of the Cigarette Tax Bureau of the Department of the Treasury. 


Unfair Cigarette Sales Act 


Sales Below Cost—Cigarettes—Constitutionality—A corporate distributor of cigarettes, 
wholly owned by another corporation whose stockholders are independent retailers of 
cigarettes, which sells the cigarettes it purchases at wholesale prices fixed by the Unfair 
Cigarette Sales Act to the stockholders above mentioned was denied a wholesale dealer’s 
license from the Cigarette Tax Bureau on the ground that since the stock-holding corpo- 
ration owned all of the distributor’s stock and since all of the distributor’s customers were 
stockholders of the stock-holding corporation, those customers would receive rebates in 
the form of dividends or otherwise in violation of the Unfair Cigarette Sales Act. A whole- 
saler is defined under the Act as one who has at all times on hand a substantial stock of 
cigarettes and who sells 75 per cent of his goods to retail dealers and other wholesalers 
not connected with him by reason of any business connection or otherwise. A retailer 
is defined as any person who is engaged in the business of selling cigarettes at retail and 
includes cooperative organizations, buying pools, and any other person or group of retailers 
purchasing cigarettes on a cooperative basis from licensed distributors or wholesalers. 
The Court held the Act unconstitutional on the theory that the above definitions were 
arbitrary and discriminatory and hence the distributor was unconstitutionally deprived 
of his right to engage in business in competition with others. The distributor because of 
its corporate setup is deprived of its right to sell at wholesale prices whereas if it made 
75 per cent of its sales to retailers with whom it had no corporate or business connection, 
it would not suffer the deprivation. 


See the New Jersey Unfair Cigarette Sales Act, Vol. 2, [ 8568, footnote. 


Robinson-Patman Price Discrimination Act 


State Laws—Sales Below Cost—Constitutionality—Interstate Commerce—Coopera- 
tive Exemption.—The contention of a local wholesale cigarette distributor that certain 
rebates granted by him were not in violation of a state law prohibiting the sale of ciga- 
rettes below cost since such rebates by a cooperative association are permitted under 
Section 4 of the Robinson-Patman Price Discrimination Act is not valid. The state act 
does not unduly restrain interstate commerce since the sale of cigarettes by a local whole- 
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saler to local retailers is purely an intrastate activity. Therefore the state law is constitu- 


tional and the federal exemption does not apply. 


See the Robinson-Patman Act annotations, Vol. 1, {] 2220. 


For the appellant: 
Newark, New Jersey. 


For the respondents: 


Bernard Freedman and Koehler, Augenblick and Freedman, 


Joseph A. Murphy, Assistant Deputy Attorney General; 


Theodore D. Parsons, Attorney General; Benjamin M. Taub, Deputy Attorney General; 


Trenton, New Jersey. 


[In full text] 


OLIPHANT, J.: This appeal presents the 
question of the constitutionality of the Ciga- 
rette Tax Act, P. L. 1948, c. 65, as amended 
by P. L. 1950, c. 134, R. S. 54:40 A-1, et seq., 
and the Unfair Cigarette Sales Act, P. L. 
1948, c. 188, as amended by P. L. 1950, 
Gals e RSs 5O5/-leteseg: 


It comes here from a determination of the 
Cigarette Tax Bureau of the Department 
of the Treasury which denied the plaintiff’s 
application for a renewal of his wholesale 
dealer’s cigarette license for the license year 
1950-51 and while the appeal was pending 
before the Appellate Division of the Superior 
Court it was certified here on our own 
motion. 


The plaintiff is a New Jersey corporation 
whose total outstanding stock consisting 
of nine shares is owned by the James Drug 
Stores, Inc., also a New Jersey corporation. 
We will refer to the plaintiff as Lane and 
the James Drug Stores, Inc. as James. This 
latter corporation, while organized under 
the general corporation laws, is essentially 
a cooperative whose stockholders are prin- 
cipally small independent druggists duly 
licensed under the Cigarette Tax Act, who 
have banded together to secure the advan- 
tages of buying in quantity so as to be better 
able to compete with large firms and chain 
stores. Where lawful to do so it purchased 
merchandise and resold it to its stockholder 
members at slightly above cost. Any net 
profits earned by Lane, if and when declared 
in the form of dividends, would be paid to 
James, its sole stockholder. Prior to the 
enactment of the Cigarette Tax Act and the 
Unfair Cigarette Sales Act, James handled 
the sale of cigarettes to its stockholders in 
the same manner as other merchandise. 


[Corporate Arrangement | 


On September 14, 1948, James procured a 
wholesale dealer's license which expired 
June 30, 1949, but did not secure a renewal 
for the year 1949-50. Instead it organized 
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the plaintiff corporation which applied for 
and received a wholesale dealer’s license 
for that year and during which it sold 
approximately $300,000 worth of cigarettes, 
all to the stockholders of James. These 
sales were made at prices fixed by the 
Unfair Cigarette Sales Act and the profits 
of Lane were paid to James in the form 
of dividends but these moneys were not dis- 
tributed by James to its stockholders as 
rebates in the same proportion as the profits 
realized by James on sales it made to its 
stockholders. However, these dividends, in- 
sofar as they found their way into profits 
of James would be available for capital im- 
provements, etc., or dividends. It is ap- 
parent that however handled on the books 
of James they redounded directly or indirectly 
to the benefit of the stockholders. While 
Lane has stated its willingness to sell ciga- 
rettes to any and all retailers whether or 
not they are stockholders of James the fact 
is that during the license year, 1949-50 it 
made no sales to others than the stock- 
holders of James. 


[License Denied] 


On June 14, 1950, Lane applied to the 
Cigarette Tax Bureau for a renewal of its 
wholesale dealer’s license and tendered the 
statutory fee. The application was denied 
on the grounds that since James owned 
all of Lane’s stock and since all of Lane’s 
customers were stockholders of James, those 
customers would receive, directly or in- 
directly, rebates, discounts or kickbacks on 
their purchases of cigarettes in violation of 
the provisions of the Unfair Cigarette Sales 
Act and that Lane failed to meet the statu- 
tory definition of a wholesaler as set forth 
in the Cigarette Tax Act. A wholesaler is 
there defined as 


“d. ‘Wholesale dealer’ means any per- 
son in this state, other than a distributor, 
as defined herein, and other than a buying 
pool, as defined herein, who acquires ciga- 
rettes, at least seventy-five per centum 
(75%) of which are for purposes of resale 
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to retail dealers in this State, for purposes 
of resale only, not connected with said 
wholesale dealer by reason of any business 
connection or otherwise and who main- 
tains an established place of business 
where cigarettes and related merchandise 
are sold at wholesale to persons licensed 
under this act, and where at all times 
a substantial stock of cigarettes and re- 
lated merchandise is available to all retail 
dealers for resale.” 


[Constitutionality Challenged] 


The argument of the appellant is two-fold, 
(1) that it meets the definition and qualifica- 
tion of a wholesaler as provided in the Ciga- 
rette Tax Act; and (2) that both acts, the 
Cigarette Tax Act and the Unfair Cigarette 
Sales Act are unconstitutional under the 
Federal Constitution in that they constitute 
an unreasonable restraint upon interstate 
commerce and are in conflict with federal 
legislation relating thereto; and that they 
deprive it of its property without due proc- 
ess of law, deny it the equal protection of 
the law, and that the acts are unconstitu- 
tional under the New Jersey Constitution 
in that they unlawfully delegate legislative 
power to an administrative agency and are 
special legislation having been enacted with- 
out the required notice. 


On the basis of the stipulated facts in the 
record it is clear that the Bureau is justified 
in its determination that Lane did not meet 
the statutory definition and qualifications of 
a wholesale dealer as set forth in the Ciga- 
rette Tax Act for a number of reasons. It 
did not make at least 75% of its sales to 
retail dealers not connected with it “by 
reason of any business connection or other- 
wise’; it sold only cigarettes and had no 
substantial stock of related merchandise 
available for resale; and, it was a buying 
pool defined in the act as “any combination, 
corporation, association, affiliation or group 
of retail dealers operating jointly in the 
purchase, sale, exchange, or barter of cig- 
arettes, the profits from which accrue di- 
rectly or indirectly to such retail dealers”. 
R. S. 54:40 A-2S. 


It is obvious that James itself was not 
eligible for a wholesale dealer’s license and 
it follows that the mere creation by it of 
another corporation, wholly owned by it, 
as a device to circumvent the provisions of 
the act would not operate to establish 
eligibility. 
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[Acts in Pari Materia} 


Are the acts constitutional? We are met 
preliminarily by the contention of the State 
that Lane cannot challenge the constitu- 
tionality of the Unfair Cigarette Sales Act, 
which has no provision for the issuance of 
licenses, until it shows it is entitled to a 
license under the Cigarette Tax Act, that 
one who suffers no injury by the operation 
of a statute cannot complain that that stat- 
ute is unconstitutional. Carroll v. Socony- 
Vacuum Oil Co., 68 A. (2d) 299, 136 Conn. 
491, Sup. Ct. of Errors (1949); Hatch v. 
Reardon, 204 U. S. 152, 160, 27 S. Ct. 188, 
51 L. Ed. 415; Collins v. State of Texas, 223 
WASSZ88. 29532 Suet, 286, 50 seda4s9- 
Plymouth Coal Co. v. Commonwealth of Penn- 
Sylvania, 2320 Sh 51 S41) Ct oso ene: 
Ed. 713; I Willoughby Constitutional Law 
(2d Ed.) p. 19, §13. But the Cigarette Tax 
Act and the Unfair Cigarette Sales Act are 
in part materia. They are part of the same 
statutory scheme. They became effective 
on the same date in 1948, the amendments 
to each act became effective on the same 
date in 1950 and they give definite evidence 
of the interdependence one on the other and 
the interrelation of one with the other. Sec- 
tion 15 of the Unfair Cigarette Sales Act 
provides among other things that the Di- 
rector of the Division of Taxation may sus- 
pend or revoke any license issued under 
the provisions of the Cigarette Tax Act, and 
the rules and regulations of the Director 
promulgated thereunder, or for the failure 
of the licensee to comply with any provi- 
sions of the Unfair Cigarette Sales Act, or 
any rule or regulations adopted thereunder. 
As a matter of fact, the refusal to renew 
plaintiff's license as a wholesale cigarette 
dealer was grounded in part on an alleged 
violation of provisions of the Unfair Ciga- 
rette Sales Act. It is apparent that Lane’s 
inability to obtain a wholesale license under 
the Tax Act subjected it to a disadvanta- 
geous position under the Unfair Sales Act; 
it is adversely affected by both and the con- 
stitutional questions posed must be resolved 
as to both acts. 


[Interstate Commerce Not Involved] 


Two of the appellant’s arguments may be 
summarily disposed of. First it contends 
that the acts are an undue restraint upon 
interstate commerce in a field over which 
Congress has exercised its plenary inter- 
state commerce jurisdiction, Title 15, U. S. C. 
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§ 13a, et seq., which specifically provides that 
cooperative associations may, despite the 
rebate prohibition of the Federal Fair Trade 
Laws, return to their members “the whole 
or any part of the net earnings or surplus 
resulting from its trading operations, in pro- 
portion to their purchase or sales, from, 
to or through the Association.” 


On the facts of this case neither Lane 
nor James is engaged in interstate com- 
merce, their sole connection therewith being 
the sale of nationally branded products 
which have previously been in interstate 
commerce. What plaintiff does is to pur- 
chase cigarettes, store them at its place of 
business and then resell them to licensed 
retail dealers located within this state. Its 
business is purely an intrastate activity. 
The federal legislation was designed to 
preclude the individual states from licensing 
and regulating the interstate dealers in such 
products, be they cooperatives or not. A 
State statute requiring a license for the 
purely local business of selling cigarettes, 
irrespective of the source of the goods sold, 
does not impose a burden upon interstate 
commerce which the Federai Constitution 
interdicts. Casky Baking Co. v. Common- 
wealth, 313 U. S. 117, 61 S. Ct. 881, 85 L. Ed. 
1223, 


[Tax Act Unconstitutional in Part] 


Secondly as to the contention that the 
Tax Act is special legislation and therefore 
invalid under the State Constitution, Art. 4, 
Sec. 7, Par. 7, 8 and 9 (8). This is general 
legislation though directed to the taxation 
and regulation of the sale of a specific prod- 
uct and even though in its operation it may 
as a matter of fact act to the benefit of some 
and to the detriment of others. The act is 
a general law imposing a tax on the sale 
of cigarettes and for the purpose of licensing 
it classifies dealers into different categories. 
The Legislature may classify licensees based 
upon their method of doing business just 
so persons similarly circumstanced are 
treated alike and receive equal protection. 
IE ofofaas (Oley, 1D AS Oh, Sy Sil 38) S, (Cus 
481, 77 L. Ed. 929; Singer Sewing Machine 
v. Brickel, 233 U. S. 304, 34 S. Ct. 493, 58 
L. Ed. 974; Schwartz v. Essex County Bd. 
of Taxation, 129 N. J. L. 129 (Sup. Ct. 1949). 
In Ring et al. v. North Arlington, 136 N. J. L. 
494 (Sup. Ct. 1948), affd. 1 N. J. 24 (1948), 
appeal dismissed 335 U. S. 889, 69 S. Ct. 
250, 93 L. Ed. 427, it was held that the 
state has a wide discretion as to classifica- 
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tion of businesses and occupations for reve- 
nue and regulation and that the constitu- 
tional requirement is satisfied if the legisla- 
tion is reasonably related to the object of 
the legislation, and further that there may 
be a reasonable classification of the objects 
of the legislation or of the persons whom 
it affects; and in State v. Garden State Racing 
Assn., 136 N. J. L. 173 (E. & A. 1947), the 
former Court of Errors and Appeals held 
that there is no express constitutional pro- 
hibition against the power of the legislature 
to classify objects of legislation. 


Considering first the Cigarette Tax Act, 
it is beyond question that the State can levy 
an excise tax on any commodity and can 
levy a license tax against persons engaged 
in any business. Such taxes are imposed 
under the power to raise revenue not under 
the police power. 


The taxes in question are levied specifi- 
cally on the sale of and the business of sell- 
ing cigarettes. They are not levied against 
“related merchandise” and a qualification as 
to “related merchandise” is fictitious and 
arbitrary because it cannot affect the amount 
of the excise tax or the license tax. The 
act does not define the phrase “related mer- 
chandise,” if it is susceptible of precise defi- 
nition which we doubt, but leaves the 
decision as to its applicability of the pure 
discretion of the Commissioner. It involves 
a delegation of primary legislative power 
and duty which cannot be sustained. 


For the purpose of classification in fixing 
license fees it is arbitrary and discriminat- 
ing when included in the definition of “dis- 
tributor” and “wholesaler” as it is in this 
act as amended. 


The act as amended further provides that 
“4 distributor” shall sell 75% of his stock 
to retailers or wholesalers who are not con- 
nected with him in business and a like 
provision as to sales by wholesalers to re- 
tailers. These provisions have no reasonable 
relation to the excise tax of 14%¢ on each 
ten cigarettes or to the difference in the 
license fees levied against distributors, whole- 
salers, or retailers. The amount of the 
excise tax accruing to the state under the 
act does not depend on the identity or type 
of the purchaser in the taxable transaction— 
the sale to the consumer of a pack of 
cigarettes—but only upon the volume of 
such sales in the aggregate in a given tax- 
able year. A license tax must be based 
upon the nature of the transaction or busi- 
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ness that is taxed. There are basic differ- 
ences between a distributor who, under the 
act, is one who brings unstamped cigarettes 
into the State which are purchased directly 
from the manufacturer and sells them at 
wholesale, or is one retailing cigarettes to 
consumers if his purchases are made directly 
from manufacturers; a wholesaler who is 
one who acquires cigarettes for the purpose 
of resale only to retail dealers; and a retail 
dealer who is one selling exclusively to the 
buying public at retail. These differences 
can and should be recognized for the pur- 
pose of a license tax but the identity, type 
or form of entity of the purchaser can 
hardly be said to be one of them. 


[Classification Unreasonable] 


There is nothing reasonable in a tax act 
classification which excludes a buying pool 
or cooperative of small retailers the mem- 
bers of which combine to buy large quanti- 
ties of cigarettes for business reasons to 
enable them to successfully compete with 
large retailers such as chain store operators 
who have outlets in many stores from the 
classifications of “distributors” and “whole- 
sales”, and then defines a “distributor” as 
any person retailing cigarettes to consumers 
provided at least 75% of his purchases are 
made directly from the manufacturer there- 
of” and further on includes in the definition 
of a “wholesaler” a vendor meaning “any 
person in this State who acquires cigarettes 
for the purpose of resale in cigarette vend- 
ing machines, provided such person operates 
thirty or more machines”; noting that the 
restriction as to related merchandise does 
not seem to apply to these latter two groups. 


It may well be that the manufacturers 
may or can dictate who their distributors 
are and that they do sell to chain stores 
directly as a matter of business policy. They 
have the right to be discriminatory. This 
may be the reality of one of the hard facts 
in the industry. But such discrimination 
cannot by legislative fiat be made the lawful 
basis of a classification for the levying of a 
license tax. 


The Director, acting pursuant to Sec. 20 
of the Act, on June 10, 1949, promulgated 
regulation C. T. 15 which provides that 


“Any person other than a licensed dis- 
tributor, who acquires cigarettes solely 
for the purpose of resale in cigarette 
vending machines, provided such person 
operates and has on location thirty or 
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more such machines, shall be deemed a 
wholesale cigarette dealer under the Ciga- 
rette Tax Act”. 


This means that a vending machine oper- 
ator can buy at wholesale and can receive 
the advantages of a wholesaler though he 
sells all his cigarettes strictly as a retailer. 
Such classification is arbitrary and discrim- 
inatory operating to the disadvantage of 
one in the position of the plaintiff. There 
are many advantages flowing to a whole- 
saler as exemplified in one instance by 
R. S. 56:7-5 relating to the meaning of 
“Cost of Wholesaler” in comparison with 
R. S. 56:7-4, defining “Cost of the Retailer”. 
These two classes of actual retailers, large 
chain store operators classified as “dis- 
tributors” and vending machine owners 
operating more than thirty machines are 
given distinct advantages while the plaintiff, 
a cooperative, is denied those advantages. 


The Cigarette Tax Act, though not pur- 
porting to be regulatory, is so designed, 
because of the manner in which the classes 
of those dealing in cigarettes are defined, 
as to prohibit certain persons, regardless 
of the desires and willigness to pay the re- 
quired tax of engaging in a legitimate busi- 
ness of their choice. The right of a person 
to engage in a business of his choice is a 
property right, Kravis v. Hock, 136 N. J. L. 
161 (E. & A. 1947), and should be proteced 
against arbitrary interference by the State 
or its sub-divisions, but this right must at 
times give way to the public’s general 
welfare. 

The various classifications contained in 
the act are not designed in any way to facili- 
tate the levy and collection of the unit tax 
of 1%¢ on each ten cigarettes imposed by 
Section 8 of the Act. 


[Tax Act Related to Sales Act] 


The regulations accomplished by the Ciga- 
rette Tax Act are objectionable enough but 
when the interrelation of this act with the 
Unfair Cigarette Sales Act is considered it 
becomes even more obvious that this plain- 
tiff is being denied his constitutional rights. 
The regulation of private enterprise by pub- 
lic authority is valid only when done in the 
exercise of the police power of the State 
and to be valid must bear a rational rela- 
tionship to the protection of the public 
health, morals, general safety or welfare. 
New Jersey Good Humor, Inc. v. Bradley 
Beagles aN, TeeeO2 CE eco. 989) e 
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Lakewood Express Service v. Board of Public 
Utility Commissioners, 1 N. J. 45 (1948) : 
Abelson’s, Inc. v. New Jersey State Board, 5 
N. J. 412 (1950) ; Reingold v. Harper, 6 N. Nie 
182 (1951). If the provisions of the act 
were reasonable, not discriminatory, and in 
the interest of the public welfare they would 
be entitled to be enforced even though pri- 
vate rights are thereby curtailed. 


[The Unfair Sales Act] 


By the terms of the Unfair Cigarette Sales 
Act the price at which wholesalers and re- 
tailers, as defined in the act, may buy and 
sell cigarettes is specifically regulated. 
Thus by the Tax Act the plaintiff is pro- 
hibited from acting as a wholesaler and 
under the Unfair Cigarette Sales Act as a 
retailer is prohibited from buying and sell- 
ing cigarettes at the same price at which 
they can be sold by a wholesaler. It and 
others similarly situated are prohibited from 
competing in a lawful business solely be- 
cause of the arbitrary and discriminatory 
classifications of the Tax Act and the arbi- 
trary and discriminatory classifications set 
up by the Unfair Cigarette Sales Act. 


The definition of “Wholesaler” as con- 
tained in the Unfair Cigarette Sales Act 
is a combination of the definitions of ‘“Dis- 
tributor,” ‘Wholesale Dealer” and “Vendor” 
as contained in the Cigarette Sales Tax 
Act. As in the Tax Act a wholesaler is 
one who has at all times on hand a sub- 
stantial stock of cigarettes and related mer- 
chandise, who sells 75% of his goods to 
retail dealers and other wholesalers not 
connected with him by reason of any busi- 
ness connection or otherwise, who retails 
cigarettes to consumers provided 75% of 
his purchases are made directly from manu- 
facturers; any person other than a buying 
pool, who purchases cigarettes from a man- 
ufacturer ai least 75% of which are for pur- 
poses of resale to retail dealers not engaged 
with him in any manner and who keeps a 
substantial stock of cigarettes and related 
merchandise on hand and sells them at 
resale to retail dealers for resale and one 
who operates thirty or more vending ma- 
chines who acquires cigarettes solely for 
resale in those machines. 


“Retailer” is defined as any person who 
is engaged in this State in the business of 
selling cigarettes at retail and includes any 
group of persons, cooperative organizations, 
buying pools, and any other person or 
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group of retailers purchasing cigarettes on 
a cooperative basis from licensed distrib- 
utors or wholesalers. 


The primary purpose of the Unfair Ciga- 
rette Sales Act is to prohibit the sale of 
cigarettes by a wholesaler or retailer by un- 
fair practices below cost, it is not a price 
fixing statute, Secs. 3, 4 and 5 of the Act. 


[Purpose of Act] 


The history of legislative acts such as the 
Unfair Cigarette Sales Act shows that in an 
endeavor to try to end the growth of trusts 
and monopolies leading to the destruction 
of small businesses through destructive 
price-cutting and competition Congress 
passed the Sherman Anti-Trust Act and 
the Clayton Act. These Federal anti-trust 
laws were designed to meet interstate situ- 
ations only and in the early part of the 
twentieth century the various states began 
to enact unfair and anti-loss leader sales 
legislation until today thirty-one states have 
laws similar to our Unfair Cigarette Sales 
Act. 

While it was a trade mark case under 
the Illinois statute the underlying philos- 
ophy was recognized and established by the 
United States Supreme Court in Old Dear- 
born Distilling Co. v. Seagram Distillers 
Corp, 299°. S. 183" (1936), 52°S5 Ge 150; 
81 L. Ed. 104, in which the Court said: 


“There is a great body of fact and opin- 
ion tending to show that price cutting by 
retail dealers is not only injurious to the 
good will and business of the producer 
and distributors of identified goods, but 
injurious to the general public as well. 
The evidence to that effect is volumin- 
ous; but it would serve no useful purpose 
to review the evidence or to enlarge fur- 
ther upon the subject. True, there is evi- 
dence, opinion and argument to the 
contrary; but it does not concern us to 
determine where the weight lies. We 
need say no more than that the question 
may be regarded as fairly open to the 
differences of opinion. The legislation 
here in question proceeds from the. for- 
mer and not the latter view; and the leg- 
islative determination in that respect, in 
the circumstances here disclosed, is con- 
clusive so far as this court is concerned. 
Where the question of what the facts 
establish is a fairly debatable one, we 
accept and carry into effect the opinion 
of the Legislature”. 


The legislation in effect today through- 
out the various states has assumed various 
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forms depending upon the economic views 
and legal preferences of the various Legis- 
latures. In this State it took the form of 
a statute prohibiting sales below cost. Our 
Legislature recognized the evils of price- 
cutting and declared as a matter of fact 
that price-cutting is an unfair method of 
competition, as set forth in the preamble 
of the Act. 


[Affected With the Public Interest] 


The business of dealing in cigarettes for 
sale, either wholesale or retail, does not 
in itself affect the public interest and is 
not subject to public regulation for the pro- 
tection of that interest, and traffic in ciga- 
rettes is not a business “devoted to a public 
use and its use thereby in effect granted 
to the public’ but is juris privata only. 
Williams v. Standard Oil, 278 U. S. 235, 49 
Seet2d15973! be Ed) 2874 Publicrconcern 
for the maintenance of the particular busi- 
ness is not enough to justify regulatory 
legislation and supervision, the public must 
have an interest in the use calling for public 
regulation to serve that interest. 


The phrase “affected with the public 
interest” in the nature of things, means no 
more than that an industry, for adequate 
reason, is subject to control for the public 
good, for the preservation and promotion 
of the public welfare, and under the police 
power a legislature may make provision for 
the economic welfare of the people gen- 
erally. Whether free and unlimited compe- 
tition in an industry shall prevail is an 
economic question and the policy with ref- 
erence thereto is primarily for the Legisla- 
ture to determine. Courts are not concerned 
with the wisdom of such legislation, their 
function is to determine whether or not 
the statute is one having a lawful purpose 
for its object. The expediency of the stat- 
ute is for the law making body alone. 
Jacobson v. Massachusetts, 197 U. S. 11, 25 
S. Ct. 358, 49 L. Ed. 643; Euclid v. Ambler 
Realiy Go.,.272 U:.<S.-365,,47-S. Ct, 114,71 
L. Ed. 303; Standard Oil Co. v. Marysville, 
2 MO MSR Sl eR OSC: 430) 73. Lb. Ed. 856; 
Reingold v. Harper, supra. The matter of 
price-cutting, rebates, discounts or of sell- 
ing below cost is one that may be regarded 
as directly affecting the welfare of the 
community and hence within the limits of 
the regulation authorized by the police 
power. In Old Dearborn Distilling Co. v. 
Seagram Distillers Corp., supra, the U. S. 
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Supreme Court expresses clearly the situ- 
ation in this regard. Our Legislature has 
expressly pronounced that such practice 
affects the public welfare. A court cannot 
say it does not do so. 


It is always essential that a business be 
wholly affected with a public interest to 
be subject to regulation. A business may 
be essentially private in nature and yet that 
in no wise precludes the Legislature from 
prohibiting certain courses of conduct that 
may be resorted. to for the purpose of in- 
juring competitors or destroying competition. 


[Police Power—Economic Needs] 


The police power is not limited to the 
protection of the public health, morals and 
safety. It extends also to economic needs 
and may protect from economic harm. 
Veix v. 6th Ward B. & L. Asso., 123 N. J. L. 
SOON GE MGzAES1939) -eS105Ue Sms2 hO0RSEICr 
792, 84 L. Ed. 1060 (1940); Busci v. Long- 
WOW ates ASSOr LIOAN Selene 120) Gee 
& A. 1937). 


“When conditions in a business become 
such that the welfare of the public will 
not be adequately protected by unre- 
stricted competition, or if it be shown 
that ruinous and chaotic conditions are 
otherwise to be brought about by the. 
business, that the economic existence of 
large numbers of people is being threat- 
ened then the law may step in and pre- 
scribe regulations to correct the alleged 
or threatened abuses.” 


Miami Laundry Co. v. Florida Dry Cleaning 
EB pliseos (Do (blan Sup yl Gta Lose) eect 
ing Nebbia v. New York, 291 U. S. 502; 
Borden’s Farm Products Co., Inc. uv. Ten 
Bvcrn2o/ ee Sa 25a 5Or Sa Ctn4oo seO med: 
669; West Coast Hotel Co. v. Parrish, 300 
UR SE SVP EVE SG Syee IIE Ss Stel OSs IEG 
land Farms Dairy v. Agnew, 300 U. S. 608, 
FS iGino4 9) Olle Eid, Son 


The statute under attack is, as said, not 
a price fixing statute, its only purpose is 
to require that the commodity not be sold 
at a loss when the purpose of such a sale 
is not legitimate. Such statutes have been 
justified constitutionally in many instances. 
As the U. S. Supreme Court said in Mayo 
v. Lakeland Highland Cannery Co., 309 U. S. 
310.60 Ss Cte 517.084 La ed s74 (1940); 
“The mere fact that an act fixes prices 
is, in itself, insufficient to invalidate it; an 
allegation of that fact does not raise sub- 
stantial federal questions * * *’. See 
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11 Am. Jur. 1042, par. 282. The Supreme 
Court of Minnesota, in upholding the 
Minnesota Act prohibiting sales below cost 
said in McElhone v. Geror, 207 Minn. 580, 
292 N. W. 414, 418 (1940); 

“The legislature is attempting to pro- 
tect retailers and the public from unfair 
trade practices. It is not for us to deny 
its conclusion of fact that sales below 
cost are harmful and constitute a trade 
practice so unfair and injurious as to 
require legislative attention. The Act 
declares and implements valid policy.” 


The legislative finding of fact made by 
the Minnesota Legislature was expressed 
in much the same language as the finding 
made by the New Jersey Legislature in 
our act. 

There has been the thought that while 
the police power of the State included the 
power to regulate’ prices in certain busi- 
nesses, such as the fixing of rates for public 
utilities and the prices of the essentials of 
life or the fixing of prices generally in an 
effort to maintain economic stability in 
times of emergency because such regulation 
is “affected with public interest,” Spring 
Valley Water Works v. Schottler, 110 U. S. 
347,-4 SaGt. 48,28 Ed. 1735 (1884)sand 
it has been contended that acts such as the 
instant one are invalid because they at- 
tempt to regulate an enterprise which is 
not affected with the public interest. This 
contention has been consistently overruled. 


The case of Nebbia v. New York, 291 U.S. 
502, 54S. Ct. 505, 78 L. Ed. 940, involved a 
statute regulating the price of milk which, it 
might be said, is a commodity affecting the 
health and welfare of the public generally 
but the principle therein set forth is appli- 
cable. The Court held a state free to adopt 
whatever economic policy may reasonably 
be deemed to promote public welfare and 
to enforce that policy by legislation adopted 
to its purpose. It held courts to be with- 
out authority to declare such policy or, 
when declared by the Legislature, to over- 
ride it provided the legislation be neither 
arbitrary nor discriminatory. The opinion 
said 

“‘\Whether the free operation of the nor- 
mal laws of competition is a wise and 
wholesome rule for trade and commerce 
is an economic question which this court 
need not consider or determine.’ North- 

ern Securities Co. v. United States, 193 


WU. AS.1979 337933824 Supr: Cry 4360148 
L. Ed. 679. It is equally clear that if 
{ 62,858 


the legislative policy be to curb unre- 
strained and harmful competition by 
measures which are not arbitrary or dis- 
criminatory it does not lie with the courts 
to determine that the rule is unwise. 
With the wisdom of the policy adopted, 
with the adequacy or practicability of 
the law enacted to forward it, the courts 
are both incompetent and unauthorized 
to deal. Vhe course of decision in this 
court exhibits a firm adherence to these 
principles. Times without number we 
have said that the legislature is primarily 
the judge of the necessity of such an 
enactment, that every possible presump- 
tion is in favor of its validity, and that 
though the court may hold views incon- 
sistent with the wisdom of the law, it may 
not be annulled unless palpably in excess 
of legislative power. 

“<": . “Phe “constitution” idoes! "not 
secure to anyone liberty to conduct his 
business in such fashion as to inflict in- 
jury upon the public at large, or upon 
any substantial group of the people. 
Price control, like any other form of regu- 
lation, is unconstitutional only if arbitrary, 
discriminating, or demonstrably trrelevant 
to the policy the legislature is free to adopt, 
and hence an unnecessary and unwar- 
ranted interference with individual lib- 
erty.” (Italics supplied.) 


Thirty-one states have enacted legisla- 
tion prohibiting sales of commodities below 
cost. Whenever the acts have been ques- 
tioned the courts uniformly have agreed 
that the Legislature had the constitutional 
right to accomplish the result intended. In 
instances certain provisions of the acts have 
been held to be invalid, but where this has 
occurred it was not a question of the right 
of the Legislature to act but a question of 
the reasonableness of the method employed 
or the definiteness thereof. No state has 
declared that the exercise of the police 
power in forbidding loss-leader selling is 
unconstitutional per se. See Wholesale To- 
bacco Bureau of Souhern California, Inc. v. 
National Candy & Tobacco Co., 82 P. 2nd 3 
(Sup. Ct. of Cal. 1938); Associated Mer- 
chants of Montana v. Ormscher, 86 P. 2nd 
1031, 107 Mont. 530 (1939). 


The latest pronouncement on the consti- 
tutionality of Unfair Cigarette Sales Act 
legislation is In re May Drug Stores Inc. v. 
State Tax Commission, 45 N. W. 2nd 245 
(Sup. Ct. of Iowa 1950) in which the Court 
held the Iowa statute which closely parallels 
the New Jersey Act constitutional. The 
Court said 
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“No one at this date questions the right 
of the legislature to enact measures under 
its police power, that are designed to 
Prohibit acts which threaten free com- 
Petition * ©? 

“We have no hesitancy in holding that, 
generically, legislation prohibiting un- 
fair competition and preventing acts 
which stifle competition, is well within 
the surveyed limits of the police power. 
People v. Kahn, 19 Cal. Aff. 2d Suppl. 758, 
60 P. 2nd 596, 599.” 


[Act Otherwise Constitutional] 


We would have no hesitancy in holding the 
Unfair Cigarette Sales Act constitutional were 
its provisions setting up the different cate- 
gories not arbitrary and discriminatory. 
“Price control to serve the common interest 
is a permissible exercise of the police power 
where the business is affected with the com- 
mon interest; but it is a fundamental re- 
quirement that the regulation be reasonable 
and uniform in its operation and effect and 
not arbitrary or capricious. * * * It is 
axiomatic that the exertion of governmental 
authority in this field cannot be deemed 
reasonable if it is discriminatory.” Duff v. 
Trenton Beverage Co., 4 N. J. 595 (1950). 


[Discrimination] 


As the regulation of the industry is ac- 
complished in the Unfair Cigarette Sales 
Act pas in the Dax Act sit isi arbitrary, 
capricious and discriminatory. The plain- 
tiff, because it is a corporation, wholly 
owned by another corporation whose stock- 
holders are independent cigarette dealers 
and because its sales are made wholly to 
those retail dealers, is deprived of the right 
to sell its cigarettes at wholesale prices 
whereas if it made 75% of its sales to re- 
tailers with whom it had no corporate or 
business connection, or if it was a single 
corporation, such as a chain, or if it was a 
vendor operating more than thirty vending 
machines, it would not suffer the depriva- 
tion. It is likewise compelled to keep “re- 
lated merchandise” for sale, with which we 
have heretofore dealt. 


Our conclusion is that these two acts 
under attack are in part both individually 
and in combination arbitrary and discrim- 
inatory, and unconstitutionally deprive the 
plaintiff of its right to engage in a lawful 
business in competition with others. The 
Tax Act is arbitrary, discriminatory and 
unconstitutional as it defines “Wholesale 
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Dealer”, “Retail Dealer” and “Vendor” and 
as it fixes the license fees required for each 
of these categories. The Unfair Cigarette 
Sales Act is unconstitutional as it defines 
“Distributor”, “Wholesaler” and “Retailer”. 


[Tax Act Severable} 


Each of the acts specifically provide that 
their provisions shall be deemed to be sev- 
erable and if any provision is determined 
to be unconstitutional such determination 
shall not be held to affect any other provi- 
sion. The settled rule regarding severa- 
bility as laid down in the cases is that while 
a statute may be in part constitutional and 
in part unconstitutional if the Legislature 
would have passed the constitutional parts 
independently of those deemed unconstitu- 
tional and the different parts of the statute 
are not so intimately connected with and 
dependent upon each other so as to make 
the statute one composite whole unconsti- 
tutional parts may be rejected and the con- 
stitutional parts may stand. Johnson uv. 
State, 59 N. J. L. 535 (E. & A. 1896) ; Ricco 
v. Hoboken, 69 N. J. L. 648 (E. & A. 1903); 
McCran v. Ocean Grove, 96 N. J. L. 158 
(E. & A. 1921); Wilentz v. Gavin, 125 
N. J. L. 435 (E. & A. 1940). 

It is clear that Section 1 and Section 2 
of P. L. 1950, Chapter 134, amending Sec- 
tions 102 and 202, P. L. 1948, Chapter 65, 
are unconstitutional and since the other 
sections of P. L. 1950, Chapter 134 contain 
amendments and supplements to sections 
relating to the administration and enforce- 
ment of the act these provisions are sep- 
arable. The voiding of Sections 1 and 2, 
P. L. 1950, Chapter 134, leaves Sections 102 
and 202, P. L. 1948, Chapter 65 unaffected 
by the amendment. Washington Nat'l Ins. 
Co. v. Board, 1 N. J. 545, 557 (1949). The 
pre-existing statute was not impaired by the 
abortive amendment thereof. Crater v. 
County of Somerset, 123 N. J. L. 407 (E. & 
A. 1939). However, the definition of 
“Wholesaler” in section 102 (d), P. L. 1948, 
Chapter 65 is void for the reasons stated 
with respect to the same category as defined 
in P. L. 1950, Chapter 134, Section 1 (d). 


[Sales Act Unconstitutional] 


As to the Unfair Cigarette Sales Act it is 
one integral whole and the Act is dependent 
upon the definitions contained in Section 2. 
The Act is wholly ineffective and meaning- 
less without the definitions of “Wholesaler” 
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and “Retailer.” It is clear the Legislature 
would not have enacted the legislation with- 
out some definition of these categories of 
dealers. Having determined that these defi- 
nitions as contained in the Act are uncon- 
stitutional this whole Act, P. L. 1948, 
c. 188, as amended iby Ps 1950) cy 135 
must fall. 
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[Order] 


The determination of the Cigarette Bu- 
reau of the Department of the Treasury in 
denying plaintiff's application for a whole- 
sale dealer’s license for the year 1950-51 is 
reversed for the reasons herein expressed 
and set aside for nothing holden. 


[| 62,859] Edward V. Hipps and Ardesia Parker v. Bowman Dairy Company; United 
States of America, Intervener. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 48 C 1478-A. Dated April 13, 1951. 


Robinson-Patman Price Discrimination Act 


Discriminatory Sales—Interstate Commerce.—The intrastate sales of a dairy company 
to the plaintiff and others in Chicago are a necessary incident and facility to a stream 
of commerce that commences at dairies in Wisconsin and hence the prohibitions of the 
Robinson-Patman Price Discrimination Act apply. In a private suit charging a dairy 
with price discrimination, it is not necessary that both sales be in commerce. The pro- 
hibition in the Act applies even though the sales to the plaintiffs, as distinguished from 
the sales to a grocery chain, should be regarded as intrastate in character. 


See the Robinson-Patman Act annotations, Vol. 1, § 2212.170. 


Section 3—Prima Facie Case of Discrimination.—To prove price discrimination under 
clause 1 of Section 3, it is not necessary that the plaintiff compare its purchases with the 
total purchases of a grocery chain in the area. It is sufficient if the quantities purchased 
by the plaintiff and the particular grocery chain which was a competitor of the plaintiff 
from day to day were like quantities. A prima facie case of unlawful price discrimination 
is made out when the plaintiff shows that the grocery chain purchased its milk at one 
price and that he purchased his milk at another price. 


See the Robinson-Patman Act annotations, Vol. 1, J 2219.20. 


Section 3—An Antitrust Law Within the Meaning of Section 4 of the Clayton Act— 
Constitutionality—Section 3 of the Robinson-Patman Act is an antitrust law within the 
meaning of Section 4 of the Clayton Act and hence a private treble damage suit is 
available to those damaged as a result of violations of Section 3 of the Robinson-Patman 
Act. This Section is constitutional against the contention that it is vague or indefinite. 


See the Clayton Act annotations, Vol. 1, J 2024.11; Robinson-Patman Act annotations, 
Vol. 1, 2219.05, 2219.08, 2219.15. 


For the plaintiff: Robert B. Johnston, Edward Jacobs, Jack L. Kaufman. 


For the defendant: Louis E. Hart; L. Edwards Hart Jr.; Leo F. Tierney; Donald M. 


Graham of Montgomery, Hart, Pritchard and Herriatt; Willis L. Hotchkiss (for in- 
tervener). 


Memorandum 


SULLIVAN, Purr L., Judge: [In full text] 
The complaints now under attack are the 
second group of complaints in this case. 
Plaintiffs had made erroneous attempts at 
joinder of claims in the original complaint. 
On June 20, 1950, pursuant to leave granted 
in the order sustaining defendant’s original 
motions, the plaintiffs filed their amended 
complaints, which are nine in number. Each 
amended complaint substantially conforms 
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to the requirements of the order of May 12, 
1950, in alleging each claim under a different 
statute in a separate count. Each plaintiff 
in its Count 1 claims damages under the 
Clayton Act as amended by the first section 
of the Robinson-Patman Act, and in its 
Count II, claims damages under Section 3 
of the Robinson-Patman Act. In each 
amended complaint, as in the original com- 
plaint, the conduct of defendant which is 
charged to have violated the law and to have 
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injured the particular plaintiff, is defendant’s 
alleged granting of rebates on the price of 
milk products sold to A & P which were 
larger than the rebates granted on the price 
of milk products sold to the plaintiff. Each 
plaintiff claims two types of damages: first, 
the difference between whatever rebate it 
did receive and the 11 per cent rebate which 
it alleges that A & P received; and second, 
the value of alleged loss of patronage by its 
store to A & P which it claims resulted 
from A & P’s ability to undersell the par- 
ticular plaintiff on its general line of mer- 
chandise. 


To each of the amended complaints, the 
defendant has addressed three motions. 


[Defendant's Motions] 


First, there is a motion to dismiss each 
Count (I and II) of each complaint. As to 
the Counts I, defendant asserts that the 
commerce involved was intrastate commerce 
and therefore is not subject to the Clayton 
Act, which regulates only interstate com- 
merce, and that no claim is stated under 
the Clayton Act for which relief can be 
granted. As to the Counts II, the motions 
to dismiss assert that the claims for dam- 
ages for violation of Section 3 of the Rob- 
inson-Patman Act, do not “arise under” that 
statute but, if they are valid at all, must 
arise from Illinois common law, that there 
is no diversity of citizenship between the 
parties, and that this Court is therefore with- 
out jurisdiction; that Section 3 of the 
Robinson-Patman Act is unconstituticnal 
because it is vague and indefinite and be- 
cause its prohibitions have no reasonable re- 
lation to any supposed evil to which they 
may have been directed; that in any event, 
the facts alleged do not fall within the pro- 
hibitions of the statute; and that no inter- 
state commerce is involved. 


Second, there is a motion to strike certain 
portions of each Count of each complaint. 
These motions seek the elimination of al- 
legations of damages sustained outside the 
period of time during which the rebates to 
A & P are alleged to have been granted, of 
references to statutes not involved in the 
particular Counts attacked, of allegations of 
general loss of business as an element of the 
damages sustained because not directly re- 
lated to any conduct charged to defendant, 
of allegations of the quantities of milk pur- 
chased by A & P, and of allegations. of 
damages which the complaint shows were 
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sustained prior to the applicable period of 
the statute of limitations. 


Third, there is a motion for more definite 
statement of certain matters alleged in each 
Count of each complaint. The respective 
motions for more definite statement seek 
further information as to the parties to cer- 
tain of the plaintiffs’ contracts to purchase 
milk products from defendant, as to certain 
plural terms employed by the plaintiffs in 
referring to the single defendant, as to the 
inconsistent allegations that (a) A & P’s 
purchases were in amounts greatly exceed- 
ing those of plaintiff, and (b) the quantities 
of plaintiffs’ purchases were “like” the quan- 
tities purchased by A & P, and as to whether 
the alleged ability of A & P to undersell 
the plaintiffs was actually carried into effect. 


[Both Sales Need Not Be in Commerce] 


It is defendant’s assertion that the requi- 


site interstate commerce is not involved. 


Section 2 of the Clayton Act makes it un- 
lawful for any person engaged in commerce, 
in the course of such commerce to discrimi- 
nate in price between different purchasers 
of commodities of like grade and quality 
where either or any of the purchasers in- 
volved in such discrimination are in com- 
merce. It is plaintiff’s position that defendant’s 
sales of milk and cream to plaintiffs, as well 
as defendant’s sales to A & P were in com- 
merce—but it is not necessary that both 
sales be in commerce. The prohibition ap- 
plies even though the sales to plaintiffs, as 
distinguished from the sales to A & P 
should be regarded as purely intrastate in 
character. 


[Standard Oil Co. v. F. T. C.J 


Plaintiff contends that the argument set 
forth in defendant’s brief was presented to 
the Court of Appeals for this Circuit in the 
case of Standard Oil Company v. Federal 
Trade Commission, 173 Fed. 2d 210. Plain- 
tiff submits that the decision of that court 
on this point is controlling at bar just as 
Judge Barnes held it to be controlling in the 
criminal case pending against these same de- 
fendants in the case of United States v. Bow- 
man Dairy Company, et al., 89 Fed. Supp. 
4: 


[Intrastate Sales—Incident to Commerce] 


The view adopted by the Court of Ap- 
peals in that case is that the applicable 
concept of commerce to be applied was that 
a stream of commerce commenced at the 
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dairies in Wisconsin and terminated with 
the sales to plaintiffs and others in Chi- 
cago; and the Court specifically declined to 
defeat the purpose of the anti-trust regula- 
tion in respect of such a stream and take it 
out of national regulation by a nice and 
technical inquiry into the non-interstate 
character of some of its necessary incidents 
and facilities. 


[Section 3 an Antitrust Law) 


Defendant advances the argument that 
Section 3 of the Robinson-Patman Act is 
neither an Act regulating commerce or pro- 
tecting trade and commerce against restraints 
and monopolies within the meaning of Sec- 
tion 1337 of the Revised Judicial Code or 
an anti-trust law within the meaning of 
Section 4 of the Clayton Act. 


Section 4 of the Clayton Act provides as 
follows: 


“Any person who shall be injured in 
his business or property by reason of any- 
thing forbidden in the antitrust laws may 
sue therefor in any district court of the 
United States in the district in which the 
defendant resides or is found or has an 
agent, without respect to the amount in 
controversy, and shall recover threefold 
the damages by him sustained, and the 
cost of suit, including a reasonable at- 
torney’s fee.” 


The Supreme Court of the United States 
held in the case of Bruce’s Juices v. American 
Can Co., 330 U. S. 743, that a private treble 
damage sanction was available for damages 
incurred as a result of violations of Section 
3 of the Robinson-Patman Act. 


For other cases in which private treble 
damage actions for violations of the Robin- 
son-Patman Act have been sustained, plain- 
tiff refers to the decision of District Judge 
William J. Campbell of this court handed 
down April 3, 1950, in the case of Sidney 
Klein v. Sales Builders, Inc., 49 C 1013. 
There Judge Campbell upheld a cause of 
action under Section 4 of the Clayton Act 
to recover treble damages sustained as a 
result of defendant’s violation of the 
Robinson-Patman Act. 


[Proof of Like Quantities] 
Defendant asserts that since A & P pur- 
chased different quantities of milk than the 
plaintiffs, there was no violation of the first 
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clause of Section 3 of the Robinson-Patman 
Act. Plaintiff replies to this assertion by 
stating that the complaint alleges that like 
quantities of milk are involved. Defendant’s 
argument under this point proceeds on the 
theory that each plaintiff must compare its 
purchases with the total purchases of the 
A & P chain in this area. Plaintiff refutes 
this. The quantities purchased by each of 
the plaintiffs and the particular A & P stores 
which were competitors of them from day 
to day were like quantities. If A & P retail 
stores got their milk at one price and plain- 
tiffs got theirs at another, plaintiffs have 
made out a prime facie case of unlawful 
discrimination under Section 3 of the 
Robinson-Patman Act. 

The statutory references referred to in 
defendant’s Motion to Strike are those con- 
tained in the jurisdiction clause of the com- 
plaints. Plaintiff states that, in compliance 
with this Court’s order, they have separately 
stated in Count I a violation of Section 2 
of the Clayton Act and in Count II a viola- 
tion of Section 3 of the Robinson-Patman 
Act. Jurisdiction of both of these actions 
is based on Section 4 of the Clayton Act 
which grants the cause of action for viola- 
tion of any prohibition of anti-trust laws. 
It is plaintiff's assertion that there is na 
basis for striking any of these jurisdictional 
averments. 

Plaintiff contends that the causal connec- 
tion resulting in the damages is sufficiently 
set forth in the complaint, and the damages 
alleged are neither remote or speculative as 
charged by defendant. 


[Orders] 


Defendant’s motion to dismiss denied. 
The commerce involved is interstate com- 
merce and subject to the provisions of the 
Clayton Act. Section 3 of the Robinson- 
Patman Act is constitutional; it is neither 
vague or indefinite as contended by the de- 
fendant. 


Defendant’s motion to strike denied with 
the exception of the portion referring to the 
transactions occurring prior to June, 1942 
and subsequent to March, 1948. Said por- 
tion of Motion to Strike granted. 


Defendant’s motion for more definite 
statement denied. Allegations of complaint 
are sufficient to enable defendant properly 
to answer the same. 
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ff 62,860] State of Wisconsin v. George Ross, doing business as George’s Food 
arket. 


In the Supreme Court of the State of Wisconsin. August Term, 1950. St. 30. Filed 
June 15, 1951. 


Appeal from a judgment of the Circuit Court for Eau Claire County. 
RINEHARD, Circuit Judge. Affirmed. 


CLARENCE E, 


Wisconsin Unfair Sales Act 


Sales Below Cost—Loss Leaders—Prima Facie Case.—In an action by the State to 
enjoin a retail grocer from advertising or selling goods below cost as loss leaders, the 
State may establish prima facie evidence of intent by proof of advertising or selling goods 
below cost. The retail grocer then has the burden of going forward with evidence showing 
that such advertisements or sales are not within the purview of the Unfair Sales Act. 


See the State Laws annotations, Vol. 2, J 8948.03. 


Sales Below Cost—State Injunctive Relief—Immunity of Witnesses from Prosecution. 
—A retail grocer who is subpoenaed to testify in an investigation and claims immunity 
from prosecution under a statute granting immunity can be compelled to testify in an 
action by the State to enjoin him from advertising or selling goods below cost as loss 


leaders since the immunity provision does not grant immunity from an injunction. 
See the State Laws annotations, Vol. 2, J 8948.21. 


The action was commenced October 25, 
1949, pursuant to the provisions of sec. 
100.30 (5), Stats., and judgment was en- 
tered September 25, 1950. The court found 
that the defendant, during a period of sev- 
eral months, had advertised or sold in his 
retail grocery store various items of mer- 
chandise below cost in violation of sec. 


100.30, Stats., and enjoined him from con- 
tinuing to violate the statute. 

Martin, J.: [Jn Full Text] The complaint 
herein alleged and the trial court found 
that the defendant, a retail grocer, had ad- 
vertised or sold below cost as loss leaders 
the following described items of merchan- 
dise at the prices and on the dates indicated: 


Invoice or Defendant's 

Date Item Replacement Cost Retail Price 
Oct. 5, 1949 Cigarettes . SIAL ECAREON ns oe en. isl shigioh maces $1.83 
Oct. 5, 1949 Hill’s Bros. Coffee Dud DERMIS dete tek coset 1 see ate ee 52¢ 
Jan. 19, 1950 SDLy tact eee T3ILGSDECLASUDS> Pee cts Le ee 15¢ 
Feb. 9, 1950 RINSO.8. Aas Sule 4914¢. for giant ySizel << \j, 6. deen 51¢ 
Jan. 12, 1950 PAO SCe ee ce Gat de 46766 Mer LP aAulOn, (4. jouten easton toes wanes 3 45¢ 
Oct. 20, 1949 TLUXAR ie ee 119 DOGRDER OES. ce: srs tiis ter eae ees one 20¢ 


The answer of the defendant denied gen- 
erally the allegations of the complaint, and 
the record shows that the defendant intro- 
duced no evidence in his behalf. All of the 
defendant’s retail prices listed above are 
less than the minimum markup of six per 
cent required by sec. 100.30 (2) (a), Stats., 
to be added as cost of doing business to 
the invoice or replacement cost. 


The defendant was subpoenaed to testify 
in an investigation before the state depart- 
ment of agriculture on February 19, 1950, 
and before testifying he claimed immunity 
under the provisions of sec. 93.17, Stats. 
At the trial of this action, the plaintiff called 
the defendant adversely and he was com- 
pelled to testify over his objection that he 
was being forced to incriminate himself. 
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The court ruled that the defendant had 
been granted immunity pursuant to the pro- 
visions of sec. 93.17, Stats., and ordered 
him to answer all questions material to the 
action. 


[Unfair Sales Act] 


So far as material here, sec. 100.30, Stats., 
provides as follows: 


f(D) se OLLGYaurlhenpracticemoi:sell- 
ing certain items of merchandise below 
cost in order to attract patronage is gen- 
erally a form of deceptive advertising and 
an unfair method of competition in com- 
merce. Such practice causes commercial 
dislocations, misleads the consumer, works 
back against the farmer, directly burdens 
and obstructs commerce, and diverts busi- 
ness from dealers who maintain a fair 
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price policy. Bankruptcies among mer- 
chants who fail because of the competi- 
tion of those who use such methods result 
in unemployment, disruption of leases, and 
non-payment of taxes and loans, and con- 
tribute to an inevitable train of undesir- 
able consequences, including economic 
depression. 


“(2) DEFINITIONS. When used in 
this section unless context otherwise re- 
quires: 

“(a) ‘Cost to retailer’ means the in- 
voice cost of the merchandise to the 
retailer within 30 days prior to the date 
of sale, or replacement cost of the mer- 
chandise to the retailer, whichever is 
lower; less all trade discounts except cus- 
tomary discounts for cash; to which shall 
be added freight charges not otherwise 
included in the invoice cost or the re- 
placement cost of the merchandise as 
herein set forth, and cartage to the retail 
outlet if done or paid for by the retailer, 
which cartage cost, in the absence of 
proof of a lesser cost, shall be deemed 
to be three-fourths of one per cent of the 
cost to the retailer as herein defined 
after adding thereto freight charges but 
before adding thereto cartage and mark- 
up and a markup to cover a proportionate 
part of the cost of doing business, which 
markup, in the absence of proof of a lesser 
cost, shall be 6 per cent of the cost to the 
retailer as herem set forth after adding 
thereto freight charges and cartage but 
before adding thereto a markup. (Italics 
ours.) 


OWE LEGCAELIR YOR TOSS ERAD= 
ERS. Any advertising, offer to sell, or 
sale of any items of merchandise either 
by retailers or wholesalers, at less than 
cost as defined in this section and any 
advertising, offer to give, or gift of any 
item of merchandise contingent upon the 
sale of any other item of merchandise, 
with the intent, or effect of inducing the 
purchase of other merchandise or of un- 
fairly diverting trade from a competitor, 
impairs and prevents fair competition, 
injures public welfare, and is unfair com- 
petition and contrary to public policy and 
the policy of this section. 

“(4) PENALTIES. Any retailer who, 
with the intent of inducing the purchase 
of other merchandise or of unfairly di- 
verting trade from a competitor or other- 
wise injuring a competitor, shall advertise, 
offer to sell, or sell at retail any item of 
merchandise at less than cost to the re- 
tailer as defined in this section; or any 


competitor or otherwise injuring a com- 
petitor, shall advertise, offer to sell, or 
sell at wholesale any item of merchandise 
at less than cost to the wholesaler as de- 
fined in this section, shall be fined not 
less than $50, nor more than $500 for the 
first offense and not less than $200 nor 
more than $1,000 for the second and 
each subsequent offense, or, for each 
offense, imprisoned not less than one 
month nor more than 6 months, or both. 
Evidence of any advertisement, offer to 
sell, or sale of any item of merchandise 
by any retailer or wholesaler at less than 
cost as defined in this section shall be 
prima facie evidence of intent to induce 
the purchase of other merchandise, or to 
unfairly divert trade from a competitor, 
or to otherwise injure a competitor. 

“©)VSPE CIAL PREME Dean eaddis 
tion to the penalties provided, the courts 
of this state are invested with jurisdiction 
to prevent and restrain violations of this 
section, and it shall be the duty of the 
several district attorneys to institute pro- 
ceedings in equity to prevent and restrain 
violations. Any person damaged, or who 
is threatened with loss or injury, by rea- 
son of a violation of this section, shall be 
entitled to sue for and have injunctive 
relief in any court of competent jurisdic- 
tion against any damage or threatened 
loss or injury by reason of a violation 
hereof. 

“(6) EXCEPTIONS. The provisions 
of this section shall not apply to sales at 
retail or sales at wholesale where: 

“(a) Merchandise is sold in bona fide 
clearance sales, if advertised, marked, and 
sold as such; 


“(b) Perishable merchandise must be 
sold promptly in order to forestall loss; 

“(c) Merchandise is imperfect or dam- 
aged or is being discontinued and is ad- 
vertised, marked, and sold as such; 
_“(d) Merchandise is sold upon the final 
liquidation of any business and is adver- 
tised, marked, and sold as such; 

“(e) Merchandise is sold for charitable 
purposes or to relief agencies; 

“(f) Merchandise is sold on contract to 
departments of the government or govy- 
ernmental institutions; 

. (29) The price of merchandise is made 
in good faith to meet competition; 

“(h) Merchandise is sold by any officer 
acting under the order or direction of 
any court.” 


Appellant has expressed a disapproval of 


the policy of the statute. The economic 
desirability of laws is exclusively a legisla- 
tive concern. 
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“In entering upon a consideration of 
the questions raised upon this appeal, we 
may appropriately repeat, what has been 
said many times before, that under our 
system of government the court is not 
called upon to consider the economic, 
social, and political matters dealt with in 
the act. Whatever conclusion may be 
reached as the result of our deliberation, 
it in no way involves the determination 
by the court of the social value of the 
objectives sought... .” 

Gibson Auto Co. v. Finnegan (1935), 217 Wis. 
401, 406, 259 N. W. 420. See also: Whole- 
sale Tobacco Dealers B. v. National Candy 
Cw Tet COm tt O3S) atl Cale (2d)ios4areen bs 
(2d)° 3; 141s 

[State’s Police Power] 

Appellant’s next contention is that the 
statute is an arbitrary and unreasonable 
attempt to exercise the police power of 
the state. 

The police power, which is about all the 
power that sovereign government has, aside 
from its power of eminent domain and taxa- 
tion, is not limited to protection of public 
health, morals, and safety. It extends also 
to economic needs. The benefit to be de- 
rived from the enactment of a statute under 
the authority of legislative police power is 
primarily a question for determination of 
the legislature and its determination will 
not be set aside unless it manifestly ap- 
pears to be an arbitrary one and based on 
no substantial ground. 

Statutes of other states similar to sec. 
100.30, Stats., have been held a constitu- 
tional exercise of the police power. Courts 
have said that the declaration of the legis- 
lature that sales below cost under certain 
circumstances are an economic evil is con- 
clusive and that the means employed to 
prevent them were reasonably adapted. 
Wholesale Tobacco Dealers B. v. National 
Candy & T. Co., supra; Moore v. Kentucky 
Independent F. D. Assn (1941), 286 Ky. 24, 
149 S. W. (2d) 755, 759; Associated Mer- 
chants of Montana v. Ormesher (1939), 107 
Mont. 530, 86 P. (2d) 1031; State v. Langley 
(1938), 53 Wyo. 332, 84 P. (2d) 767, 772-773; 
McElhone v. Geror (1940), 207 Minn. 580, 
292 N. W. 414, 418. 

Sec. 100.30, Stats., does not forbid all 
sales below cost, but only those made with 
the intent of committing the trade devices 
it has determined unfair and harmful and 
is a constitutional exercise of the state 
police power. 
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[The Prima Facie Case] 


The pertinent provision in sec. 100.30 
(4), Stats., reads as follows: 

“Evidence of any advertisement, offer 
to sell, or sale of any item of merchandise 
by any retailer or wholesaler at less than 
cost as defined in this section shall be 
prima facie evidence of intent to induce 
the purchase of other merchandise, or to 
unfairly divert trade from a competitor, 
or to otherwise injure a competitor.” 
That provision, like other parts of the 

statute, has been amended since the decision 
in State v. Twentieth Century Market (1940), 
236 Wis. 215, 219-220, 294 N. W. 873. For- 
merly, the plaintiff, to make out a prima facie 
case, was required to prove that the adver- 
tising or sale below cost was done “in con- 
travention of the policy of this section.” 
For that reason the court held that the 
state had not established a prima facie case 
by merely showing that the prohibited sales 
took place, but must, in addition, show in- 
jurious results occurring as a consequence. 
The statute was amended and it is now 
clear that the plaintiff may establish prima 
facie evidence of intent by proof of adver- 
tising or sale of items below cost. The 
burden of going forward with the evidence 
then shifts to the defendant. 


[Presumption Not Unreasonable] 


We cannot agree with appellant that this 
presumption in favor of the plaintiff is un- 
reasonable or that it amounts to a con- 
clusion of guilt. Sec. 100.30 (6), Stats., 
enumerates eight exceptions available to 
him and, in addition, he can show that his 
cost of doing business is less than the stat- 
utory figure of six per cent. There is noth- 
ing in the statute to indicate that defenses 
not expressly provided may not be raised. 
It was stated in People v. Pay Less Drug 
Store (1944), 25 Cal. (2d) 108, 153 P. (2d) 
OZ: 

“Furthermore, an injurious effect is not 
an essential element of the violation. The 
violation is complete when sales below 
cost are made with the requisite intent 
and not within any of the exceptions. 
Proof of injurious effect is permitted to 
be shown with the proof of sales below 
cost as presumptive or prima facie evi- 
dence that the requisite intent existed. 
The obvious and only effect of this pro- 
vision is to require the defendants to go 
forward with such proof as would bring 
them within one of the exceptions or 
which would negative the prima facie 
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showing of wrongful intent. They may 
present facts showing that they were 
within the express exceptions regardless 
of actual intent; or they may introduce 
evidence of another necessity not ex- 
pressly included to show that sales were 
made in good faith and not for the pur- 
pose of injuring competitors or destroy- 
ing competition. 

“It is unnecessary here to consider the 
defendants’ suggestions of circumstances 
other than the expressly designated ex- 
ceptions, which would justify sales below 
cost and negative the prima facie showing 
of unlawful intent. The defendants in- 
troduced evidence solely in an attempt 
to bring themselves within exception (d), 
which permitted them to make sales below 
cost in an endeavor in good faith to meet 
the legal prices of their competitors.” 


[Defendant Offers No Evidence] 


The plaintiff established herein that the 
defendant had advertised or sold items of 
merchandise below cost, and the defendant 
did not offer any evidence in his behalf to 
show that he did not intend to violate the 
statute. In the absence of a showing to 
the contrary, it can be concluded that a 
merchant selling certain goods below cost 
fixed by statute does so with the intent of 
violating the statute. 


A similar statutory provision was held 
valid in Kreutzer v. Westfahl (1925), 187 
Wis. 463, 478-479, 204 N. W. 595. See 
also: Bandini Co. v. Superior Court (1931), 
284 U.S. 8, 18-19, 52 S. Ct. 103, 76 L. ed. 136. 


The legislature provided the defendant 
with abundant opportunities to overcome 
the evidence of the plaintiff and to estab- 
lish his innocence. Since the defendant 
herein offered no evidence on his behalf, 
the equity court properly found against him 
under the statute. 


People v. Pay Less Drug Store, supra, 
distinguishes Great Atlantic & Pacific Tea 
COND, IRs ID, Cy 28 18, Sipps 70h Bilge 
relied on by the defendant herein (p. 13): 


“That case involved a section in a 
Minnesota statute providing that sales by 
a retailer at less than 10 per cent above 
manufacturers’ published list prices less 
published discounts should be prima facie 
evidence of a violation of the act. It was 
held that such sales could not be pre- 
suniptive evidence of guilty intent because 
guilty intent did not rationally follow 
merely from the fact of sales under 10 
per cent above list, and that the proof 
required of the defendant placed upon 
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him a hardship which was regarded as 
outweighing the advantage to the state. 
That case did not involve a provision 
comparable to that contained in our stat- 
ute. There the prima facie showing re- 
sulted where sales were made below an 
arbitrary percentage above list, regardless 
of actual cost or injurious effect. The 
conclusion in that case would probably 
have been otherwise if the Minnesota 
statute had been similar to the California 
act. That assumption is justified in view 
of the fact that the Minnesota statute was 
subsequently amended to cure the mani- 
fest defects and as amended was upheld 
in McElhone v. Geror, 207 Minn. 580, 292 
N. W. 414.” 


Englebrecht v. Day (1949), 201 Okla. 585, 
208 P. (2d) 538, and Daniel Loughran Co. 
v. Lord Baltimore Candy & T. Co. (1940), 
178 Md. 38, 12 A. (2d) 201, involve the 
constitutionality of statutes which, like sec. 
100.30 (4) before its amendment by ch. 75, 
Laws 1941, made sales below cost illegal if 
done with “the intent or effect” of bringing 
about the injurious consequences. Sec. 
100.30 (4) now requires the plaintiff to 
prove “intent” and he no longer has the 
alternative of showing mere “effect.” 


[Validity of Statute Not Determined] 


The record does not show that the de- 
fendant in his answer or at trial challenged 
the validity of sec. 100.30, Stats. The plain- 
tiff, therefore, did not have an opportunity 
to meet this objection. The question cannot 
be raised here for the first time. State v. 
Retail Gasoline Dealers Asso. (1949), 256 
Wis. 537, 545, 41 N. W. (2d) 637. 


[No Immunity from Injunction] 


As stated previously, the defendant was 
subpoenaed and examined in a proceeding 
before the state department of agriculture 
on February 19, 1950, and was granted im- 
munity under sec. 93.17, Stats. This statute 
does not prevent the plaintiff from examin- 
ing in other proceedings the witness who 
has acquired immunity under it. It does, 
however, prohibit prosecuting or subjecting 
him to any penalty or forfeiture. 

The remedy sought herein was for a 
judgment enjoining and restraining the de- 
fendant from further violating the provi- 
sions of sec. 100.30, Stats. Sec. 93.17, Stats. 
does not grant immunity from an injunction. 

The defendant finally contends that the 
action to enjoin him deprived him of his 
right to a jury trial. It is a general rule 
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that parties to an equity action are not 
entitled to a jury trial of the issues of fact 
arising in a proceeding to obtain an injunc- 
tion. 50 C. J. S, Juries, p. 749, sec. 35; 
31 Am. Jur., Jury, p. 566, sec. 17. 


The judgment of the trial court is hereby 
affirmed. 


By the Court.—Judgment affirmed. 


[Dissent] 


GeHL, J. (dissenting): I consider that 
sec. 100.30 is unconstitutional. Statutes 
similar in context and effect were adopted 
by a considerable number of states during 
the 1930s, when the country was much con- 
cerned over the fact that prices were gen- 
erally and constantly declining. It is too 
late to argue that economic conditions and 
the threat of their effect upon the public 
did or did not warrant the adoption of 

_these statutes and justify or require the 
courts to determine that the legislative 
bodies in the exercise of their police power 
properly enacted them. Despite all that is 
said in the judicial pronouncements to the 
effect that the purpose of such legislation 
was to prevent the development and growth 
of monoply, the fact is, and it is generally 
known, that its real purpose was to halt 
the then continuing drop in prices. It was 
thought by the legislatures that an eco- 
nomic emergency existed and, recognizing 
that fact, the courts quite generally sanc- 
tioned their enactments as a proper exer- 
cise of the police power as emergency 
measures. 


[Emergency No Longer Exists] 


These statutes were approved by the 
courts as emergency measures, acts whose 
prime purpose was to effect a healthier eco- 
nomic condition and thereby relieve the 
public from a then existing exigency. In 
fact, it is so stated in the California and 
Montana statutes which declare the act “to 
be an urgency measure for the immediate 
preservation of the public peace, etc.” 

The threat of serious consequences aris- 
ing from a decline in prices has long since 
disappeared. It requires no citation of 
authorities of the opinions of economic ex- 
perts to demonstrate that fact. The emer- 
gency which called for the legislation and 
induced the courts to sustain it has dis- 
appeared. There has appeared in its stead 
an enormous rise in the cost of all com- 
modities, recognized by all those concerned 
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with the economic affairs as.a threat just 
as serious to the welfare of our people as 
was that of the 1930s. 


If, as so often has been said, the constitu- 
tion is a living thing and that it must be 
construed in the light of change, it does 
not follow that once construed to meet the 
changed conditions we must continue to 
accept such construction when a later change 
appears. If the constitution is an elastic 
instrument, after it has been once stretched 
it must be permitted to restore or adjust 
itself to a new condition. 


In discussing the police power of the 
state it is often said that what was at one 
time regarded as an improper exercise of 
the police power may now, because of 
changed living conditions, be recognized as 
a legitimate exercise of that power. If that 
be true it is also true that what might at 
one time have been regarded as a proper 
exercise of the police power must now, be- 
cause of living and economic conditions 
changed again, be recognized as an im- 
proper exercise of that power. To be con- 
sistent the application of the police power 
and the extent to which it is to be exer- 
cised must be measured by present day 
conditions. 

If it is true as we said in Hanauer v. 
Republic Building Co., 216 Wis. 49, 255 
N. W. 136, that a law enacted as an emer- 
gency measure should not be interpreted as 
surviving the emergency, and the law is 
sustained as an emergency measure, cer- 
tainly we should not prolong its life to 
extend beyond the period of the emergency. 
If we may sustain a law because of changed 
conditions, must we refuse to recognize a 
subsequent change? If declining prices in 
the 1930’s were properly held to warrant 
the sanction of laws designed primarily to 
protect those who suffered most as a result 
of the trend, those engaged in commerce 
who were threatened with bartkruptcy and 
ruin, then should we not recognize that the 
present rise in prices seriously affects all 
persons, the consumers, and declare that 
the public welfare no longer requires legis- 
lation to maintain prices? 

“The constitution does not secure the 
liberty to conduct a business so as to in- 
jure the public at large or any substantial 
group.” 

Nebbiav. People, 78 L. Ed. 940. 

I am authorized to say that Mr. Justice 

HuGHuEs concurs in this dissent. 
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[f 62,861] United States v. Loew’s Incorpcrated, et al. 


In the United States District Court for the Southern District of New York. Equity 
No. 87-273. Dated June 7, 1951. 


Sherman Antitrust Act 


Consent Decree—Motion Picture Industry—Distributor—License Restrictions—Clear- 
ance—Master Agreement—Block Booking.—A member of the motion picture industry who 
produces motion pictures and distributes motion pictures is enjoined by a consent decree 
in its distribution business from granting any license in which minimum prices for admission 
to a theatre are fixed by the parties; from agreeing with any exhibitors or distributors to 
maintain a system of clearances, granting any clearance between theatres not in substantial 
competition, or granting any clearance against theatres in substantial competition with the 
theatre receiving the license for exhibition in excess of what is reasonably necessary to 
protect the licensee in the run granted; from making any franchise except for thé purpose 
of enabling an independent exhibitor to operate a theatre in competition with a theatre of 
the defendants; from making a license agreement with a circuit of theatres in which the 
fee is measured by a percentage of the feature’s national gross; from conditioning the right 
to exhibit one feature upon the licensee’s taking other features; and from licensing any 
feature for exhibition upon any run in any other manner than that each license shall be 
offered theatre by theatre and solely on its merits. 


Consent Decree—Motion Picture Industry—Theatre Interests—Agreements Prohib- 
ited.—A motion picture maker and distributor and its theatre subsidiaries by a consent 
decree are enjoined from entering into agreements for the joint control and management 
or the common ownership of competing theatres. 


Consent Decree—Motion Picture Industry—Devestiture—Production and Distribution 
—Theatre Subsidiary—aA producer and distributor of motion pictures is required by a 
consent decree to effect a divorcement of its domestic theatre exhibition business from its 
film production and distribution business. The theatre subsidiary is required to divest 
itself of certain theatres and theatre sites absolutely; to divest itself of theatres in certain 
localities if by a certain time it does not have competition from independent theatres; to 
divest itself of certain theatres or confine itself to a percentage of the product release by 
the eight major film distributors, if over a period of time independent operators are not 
afforded a reasonable opportunity to procure films; and to divest itself of certain theatres 
if Over a period of time it operates more than a designated number of theatres on speci- 
fied runs. 


See the Sherman Act Annotations, Vol. 1, § 1022.27, 1220.1921, 1220.2901, 1240.110, 
1590, 1610.380, 1610.4276. 


For the plaintiff: H. G. Morison, Assistant Attorney General; Philip Marcus and Sig- 
mund Timberg, Special Assistants to the Attorney General; Maurice Silverman, Trial 
Attorney. 


For the defendants: Dwight, Royall, Harris, Koegel and Caskey, for Twentieth 
Century-Fox Film Corporation and National Theatres Corporation. 


Substituting a decree for prior decrees entered by the District Court on December 31, 
1946, and February 8, 1950, 1946-1947 Trapve Cases § 57,526 and {| 62,573 in this volume. 


Before Aucustus N. Hann, Circuit Judge, and Henry W. Gopparp and ALFRED C. Coxe, 
District Judges. 


Consent Judgment as to Twentieth November 14, 1940; the defendants having 
Century-Fox Defendants filed their answers to such complaint, deny- 

[In full text except for single omission ex- ing the substantive allegations thereof; the 
plained in brackets] The plaintiff having filed Court after trial having entered a decree 
its petition herein on July 29, 1938, and its herein; dated December 31, 1946, as modified 
amended and supplemental complaint on by order entered February 11, 1947; the 
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plaintiff and the defendants having appealed 
from such decree; the Supreme Court of 
the United States having in part affirmed 
and in part reversed such decree, and having 
remanded this cause to this Court for fur- 
ther proceedings in conformity with its 
opinion dated May 3, 1948; this Court hav- 
ing, on June 25, 1948, by order made the 
mandate and decree of the Supreme Court 
the order and judgment of this Court; and 
this Court having considered the proposals 
of the parties, having duly received addi- 
tional evidence and heard further arguments 
after entry of the consent decree against the 
RKO defendants, and having rendered its 
opinion on July 25, 1949, and having filed 
its findings of fact and conclusions of law 
in accordance with said opinion, and by a 
judgment of February 8, 1950 having amended 
its judgment of December 31, 1946, and said 
amended judgment having provided for the 
submission of plans of divorcement and 
divestiture. 

The defendants Twentieth Century-Fox 
Film Corporation and National Theatres 
Corporation having consented to the entry 
of this judgment without admission by them 
in respect to any issues or matters in this 
cause open on remand, and the Court having 
considered the matter, 

Now, therefore, upon consent of the par- 
ties hereto with respect to the issues as 
to which action was suspended or reserved 
by the Court, 

It is hereby ordered, adjudged and decreed 
as follows: 


I. 
[Complaint Dismissed as to Producer] 


The complaint is dismissed as to all claims 
made against Twentieth Century-Fox Film 
Corporation based upon its acts as a pro- 
ducer of motion pictures, whether individu- 
ally or in conjunction with others. 


II. 


[Price Fixing, Clearance and Master Agree- 
ments, Block Booking Enjoined] 


The defendant-distributor Twentieth Cen- 
tury-Fox Film Corporation, its officers, agents, 
servants and employees and its subsidiaries 
and any successor in interest are each hereby 
enjoined: 
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1. From granting any license in which 
minimum prices for admission to a theatre 
are fixed by the parties, either in writing 
or through a committee, or through arbitra- 
tion, or upon the happening of any event 
or in any manner or by any means. 


2. From agreeing with any exhibitors or 
distributors to maintain a system of clear- 
ances; the term “clearances” as used herein 
meaning the period of time stipulated in 
license contracts which must elapse between 
runs of the same feature within a particular 
area or in specified theatres. 


3. From granting any clearance between 
theatres not in substantial competition. 


4. From granting or enforcing any clear- 
ance against theatres in substantial com- 
petition with the theatre receiving the license 
for exhibition in excess of what is reasonably 
necessary to protect the licensee in the run 
granted. Whenever any clearance provision 
is attacked as not legal under the provisions 
of this judgment, the burden shall be upon 
the distributor to sustain the legality thereof. 


5. From further performing any existing 
franchise to which it is a party and from 
making any franchises in the future, except 
for the purpose of enabling an independent 
exhibitor to operate a theatre in competition 
with a theatre affiliated with a defendant * 
or with a theatre comprising a part of a 
theatre circuit formed as a result of divorce- 
ments provided for in judgments entered in 
this cause. The term “franchise” as used 
herein means a licensing agreement or series 
of licensing agreements, entered into as a 
part of the same transaction, in effect for 
more than one motion picture season and 
covering the exhibition of pictures released 
by one distributor during the entire period 
of agreement. 


6. From making or further performing 
any formula deal or master agreement to 
which it is a party. The term “formula deal” 
as used herein means a licensing agreement 
with a circuit of theatres in which the license 
fee of a given feature is measured for the 
theatres covered by the agreement by a 
specified percentage of the feature’s national 
gross. The term “master agreement” means 
a licensing agreement, also known as a 
“blanket deal”, covering the exhibition of 
features in a number of theatres usually 
comprising a circuit. 


1 As used in this judgment the term defendant 
or defendants means the defendants or any of 
them in Equity Cause No. 87-273. 
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7. From performing or entering into any 
license in which the right’ to exhibit one 
feature is conditioned upon the licensee’s 
taking one or more other features. To the 
extent that any of the features have not been 
trade shown prior to the granting of the 
license for more than a single feature, the 
licensee shall be given by the licensor the 
right to reject twenty per cent (20%) of 
such features not trade shown prior to the 
granting of the license, such right of rejec- 
tion to be exercised in the order of release 
within ten (10) days after there has been 
an opportunity afforded to the licensee to 
inspect the feature. 


8. From licensing any feature for exhibition 
upon any run in any theatre in any other 
manner than that each license shall be offered 
and taken theatre by theatre, solely upon the 
merits and without discrimination in favor 
of affiliated theatres, circuit theatres or others. 


ITI. 


[Joint Management and Ownership 
Restrictions | 


The defendants, Twentieth Century-Fox 
Film Corporation and National Theatres 
Corporation, their theatre subsidiaries in 
which they have more than a 50% interest, 
their successors, their officers, agents, ser- 
vants and employees are hereby enjoined: 


(1) From performing or enforcing agree- 
ments, if any, described in paragraphs 5 and 
6 of the foregoing Section II hereof to which 
it may bea party. 

(2) From making or continuing to per- 
form pooling agreements whereby given 
theatres of two or more exhibitors normally 
in competition are operated as a unit or 
whereby the business policies of such ex- 
hibitors are collectively determined by a 
joint committee or by one of the exhibitors 
or whereby profits of the “pooled” theatres 
are divided among the owners according to 
prearranged percentages. 


(3) From making or continuing to per- 
form agreements that the parties may not 
acquire other theatres in a competitive area 


SS SS ee 


* Divestiture under the terms of this para- 
graph shall be deemed to mean the disposition 
of the interest of National Theatres Corporation 
or the New Theatre Company in the theatres 
referred to in Section IV other than theatres 
which National Theatres Corporation or the 
New Theatre Company may in the future be 
required to dispose of thereunder (as distin- 
guished from those presently required to be 
disposed of). 
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where a pool operates without first offering 
them for inclusion in the pool. 

(4) From making or continuing leases of 
theatres under which it leases any of its 
theatres to another defendant or to an inde- 
pendent operating a theatre in the same 
competive area in return for a share of the 
profits. 

(5) (a) From continuing to own or ac- 
quiring any beneficial interest in any theatre, 
whether in fee or shares of stock or other- 
wise, in conjunction with another defendant, 
or any company formed as a result of di- 
vorcements provided for in judgments entered 
in this cause. 


(b) From acquiring any beneficial interest 
in any motion picture theatre in conjunction 
with an actual or potential independent ex- 
hibitor. National Theatres Corporation shall 
dispose of its interests in theatres held in 
conjunction with non-defendants as provided 
in the orders of this Court, or any amendments 
thereto, including this judgment. 

(c) From making or enforcing any agree- 
ment which restricts the right of any other 
exhibitor to acquire a motion picture theatre. 

(6) From operating, booking, or buying fea- 
tures for any of its theatres through any 
agent who is known by it to be also acting 
ii such manner for any other exhibitor, in- 
dependent or affiliate. 

(7) From acquiring a beneficial interest 
in any theatre provided that: 

(a) Until the divorcement and divestiture * 
provisions of this judgment have been carried 
out, beneficial interests in theatres may be 
acquired 

(i) As a substantially equivalent replace- 
ment for and in the immediate neighbor- 
hood of wholly owned theatres ** held or 
acquired in conformity with this judgment 
which may be lost through physical destruc- 
tion or conversion to non-theatrical purposes; 

(ii) In renewing leases covering any wholly 
owned theatre held or acquired in conformity 
with this judgment or in acquiring an addi- 
tional interest in any such theatre under lease ; 


** As used in this judgment, the word “‘thea- 
tre’’ means a ‘motion picture theatre in the 
United States,’’ and the phrase “wholly owned 
theatre’’ means a theatre in which National 
Theatres Corporation or the New Theatre Com- 
pany, or National Theatres Corporation or the 
New Theatre Company together with persons 
who are solely investors, own a beneficial 
interest of 95% or more. 
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(iii) As a substantially equivalent replace- 
ment for any wholly owned theatre held or 
acquired in conformity with this judgment 
which has been lost through inability to 
obtain a renewal of the lease thereof upon 
reasonable terms, if National Theatres Cor- 
poration or the New Theatre Company shall 
show to the satisfaction of the Court, and 
the Court shall first find, that such acquisi- 
tion will not unduly restrain competition. 


(b) After the divorcement and divestiture 


provisions of this judgment have been car- 
ried out, National Theatres Corporation or 
the New Theatre Company may acquire a 
beneficial interest in any theatre only in the 
situations covered by paragraphs (i) and (ii) 
of the preceding subsection (a) unless Na- 
tional Theatres Corporation or the New 
Theatre Company shall show to the satis- 
faction of the Court, and the Court shall 
first find, that the acquisition will not unduly 
restrain competition. 


ve 
[Divestiture of Theatres] 


1. For the purpose of creating substantial 
motion picture theatre operating competition 
in the communities hereinafter listed, Na- 
tional Theatres Corporation * (hereinafter in 
this Section referred to as “National’’) shall 
dispose of all of its interest in the following 
motion picture theatres within two years 
from the date hereof (except as otherwise 
provided herein) and each such disposition 
shall be to a party or parties not defendants 
in Equity Cause 87-273 or owned or con- 
trolled by or affiliated with defendants therein 
or their successors. 

[A listing of the individual theatres to be 
divested by National Theatres Corporation 
is omitted. National is required by the con- 
sent decree to divest itself of about 100 the- 
atres and theatre sites. In addition to these, 
National is required to divest itself of the- 
atres in about 50 localities if by a certain 
time it does not have competition from inde- 
pendent theatres. In about 100 localities, 
National must either divest itself of a theatre 
or confine itself to 60% of the product re- 
leased by the eight major film distributors, 
if over a period of time independent oper- 
ators are not afforded a reasonable oppor- 
tunity to procure films. In about 15 other 
localities, National must dispose of theatres, 
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if over a period of time National operates 
more than a designated number of theatres 
on specified runs. ] 


2. National represents that it has, subse- 
quent to January 1, 1950, disposed of the 
following: 


De Anza Theatre, Riverside, California; 

Obispo Theatre, San Luis Obispo, Cali- 
fornia; 

Broadway Theatre, Santa Ana, California; 

Valley Theatre, Menasha, Wisconsin; and 

Property located in Visalia, California. 


3. Wherever, pursuant to the provisions of 
this Section, National is required to divest 
a theatre upon the happening of an event 
or condition herein set forth with respect to 
such theatre, such disposition shall, unless 
otherwise herein provided, be made within 
six months after National is required to 
make such divestiture pursuant to the pro- 
visions hereof. 


4. As to not to exceed 12 of the theatres 
which National is or may be required to 
dispose of pursuant to the provisions of sub- 
section 1 of this Section IV of this judg- 
ment, in the event that National is unable 
to sell on reasonable terms its interest therein, 
National, on application to the Court in any 
such case, and with the approval of the 
Court first obtained, may lease or sublease 
the same to a party, not a defendant herein, 
or owned or controlled by or affiliated with 
a defendant herein; on condition, however, 
that no such lease or sublease shall contain 
any rental provisions based upon a share of 
the profits of the theatre covered by the 
lease or any other theatre; and further on 
condition that National shall thereafter sell 
its interest in any such theatre so leased or 
subleased as soon thereafter as it can do so. 
upon reasonable terms, and in any event 
prior to the expiration of such lease or 
sublease. 


5. Any of the theatres which National is. 
obligated to dispose of in accordance with 
the provisions of subsection 1 of Section IV 
of this judgment which are held under lease 
may be sublet by National in any case where 
National has used its best efforts to assign 
the lease and to secure a release by its land- 
lord from its obligations under such lease 
in the event of an assignment of the lease 
by National and the landlord has been un- 


1 Wherever the term ‘‘National’’ is used in 
this Section it shall also be deemed to refer 
to Twentieth Century-Fox Film Corporation. 
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willing to agree to such a release, on con- 
dition that: 

(a) the subtenant is not a defendant in 
Equity Cause No. 87-273 or owned or con- 
trolled by or affiliated with a defendant therein 
or a successor of any such defendant; 


(b) the sublease shall provide for no greater 
rental than is provided for in the master 
lease; 

(c) the sublease is for the entire remainder 
of the term, less one day, of the master lease; 


(d) the sublease shall not permit National 
to participate in any way in the operation of 
the theatre subleased; 


(e) the sublease may not be forfeited for 
non-payment of rent unless the subtenant 
is in arrears for more than a month’s rent 
and has failed to reduce the amount of rental 
by which he is in arrears to a single month 
within 30 days after having been notified so 
to do by National; 


(f) the sublease may not be forfeited for 
failure to keep the premises in repair unless 
the landlord of National has threatened to 
declare a forfeiture of the master lease on 
account of such failure and the subtenant 
has not remedied the default in accordance 
with the requirements of the master lease 
after notification so to do by National; 


(g) National shall not renew or exercise 
any options to renew the master lease; 


(h) in the event of forfeiture of the sub- 
lease, National shall either assign the lease 
or again sublet the theatre within 60 days 
after such forfeiture; 


(i) the sublease shall provide that upon 
the subtenant securing a lease of the theatre 
property directly from the landlord of Na- 
tional and an agreement on the part of such 
landlord to cancel the master lease, or upon 
the purchase by the subtenant of the land- 
lord’s interest in the said property, the 
sublease and the master lease shall each 
automatically terminate and be of no further 
force or effect from the date of such auto- 
matic termination. 


V. 
[Divorcement of Theatre Subsidiary] 


For the purpose of effecting the divorce- 
ment of its theatre interests in the United 
States from its other assets: 


(a) Twentieth Century-Fox Film Corpo- 
ration shall, within two (2) years from the 
entry of this judgment, consummate a plan 
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of reorganization which will have as its pur- 
pose and effect the complete divorcement 
of the ownership and control of the stock 
or theatre assets of National Theatres Cor- 
poration within the United States from all 
other assets of Twentieth Century-Fox Film 
Corporation and shall submit a plan there- 
for to its shareholders within one hundred 
and twenty (120) days from the date of this 
judgmem. 


(b) Twentieth Century-Fox Film Corpo- 
ration shall, within two (2) years from the 


-entry of this judgment, sell all of the stock 


of the Roxy Theatre, Inc., a New York cor- 
poration, or the assets of such corporation, 
or lease the Roxy Theatre without any profit- 
sharing provisions or control over the oper- 
ation of the theatre. Such lessee may be 
National Theatres Corporation or a sub- 
sidiary thereof. Twentieth Century-Fox Film 
Corporation shall entertain a reasonable offer 
for the sale or lease of the Roxy Theatre 
at any time. 


VI. 
[Reorganization] 


From and after the consummation of the 
plan of reorganization required by Section V 
hereof, Twentieth Century-Fox Film Corpo- 
ration or the New Production Company, if 
any, and National Théatres Corporation or 
the New Theatre Company, if any, shall be 
operated wholly independently of one an- 
other, and shall have no common directors, 
officers or employees. Each corporation 
shall thereafter be enjoined from attempting 
to control or influence the business or oper- 
ating policies of the other by any means 
whatsoever. 


Within three months from and after the 
disposition by Twentieth Century-Fox Film 
Corporation of its interest in National The- 
atres Corporation, as provided in the pre- 
ceding Section of this judgment, any officer, 
director or agent (or employee who is the 
beneficial owner of as much as one-half of 
one per cent of the common stock of Twentieth 
Century-Fox Film Corporation or any new 
company formed to succeed to or control 
the production and distribution assets of 
Twentieth Century-Fox Film Corporation, 
which new company, if one shall be formed, 
is sometimes hereinafter referred to as the 
“New Production Company”) of Twentieth 
Century-Fox Film Corporation or the New 
Production Company who is to continue in that 
capacity with such corporation shall (a) dis- 
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pose of any stock owned by him in National 
Theatres Corporation or any new company 
formed to own the subsidiaries of National 
Theatres Corporation presently engaged in 
the exhibition of motion pictures in the United 
States (which new company, if one shall be 
formed, is sometimes hereinafter referred to 
as the “New Theatre Company’), or (b) 
deposit with a Trustee approved by the 
Court all of the certificates for such stock 
under a voting trust agreement whereby the 
Trustee shall possess and be entitled to exer- 
cise all the voting rights of such stock; includ- 
ing the right to execute proxies and consents 
with respect thereto. Such voting trust 
agreement shall thereafter remain in force 
until such certificates are disposed of by the 
owner thereof or by the Trustee as herein- 
after provided. Upon such disposition, such 
voting trust agreement shall automatically 
terminate and, in the event that such stock 
is not disposed of within a period of one 
year from the time of the deposit of the 
same with the Trustee, the Trustee shall 
then, within a period of six months, sell such 
stock on the best terms procurable by him. 
Such trust shall be upon such other terms 
or conditions, including compensation to the 
Trustee, as shall be approved by the Court. 
During the period of such voting trust the 
owner of such stock shall be entitled to re- 
ceive all dividends and other distributions 
made on account of the trusteed shares and 
proceeds from the sale thereof. 

Likewise, any officer, director or agent 
(or employee who is the beneficial owner 
of as much as one-half of one per cent of 
the common stock of National Theatres 
Corporation or the New Theatre Company) 
of National Theatres Corporation or the 
New Theatre Company who is to continue 
in such capacity with such corporation shall, 
within the three months’ period referred to 
in the preceding paragraph, either dispose 
of any stock in Twentieth Century-Fox Film 
Corporation or the New Production Company 
owned by him or shall deposit the certificates 
for such stock with a Trustee, to be held by 
such Trustee on the same terms and conditions 
as are set forth in such preceding paragraph 
and are applicable to officers, directors, agents 
or employees of Twentieth Century-Fox 
Film Corporation. 

No officer, director, agent or employee of 
Twentieth Century-Fox Film Corporation 
or any subsidiary thereof or the New Pro- 
duction Company (with the exception as to 
employees hereinbefore provided, and with 
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the further exception as to Spyros P. Skouras, 
as hereinafter provided) shall have any in- 
terest in the business or any participation, 
directly or indirectly, in the profits of Na- 
tional Theatres Corporation or any subsidiary 
thereof or the New Theatre Company, or 
any interest, directly or indirectly, in the 
business of exhibition of motion pictures. 
Mr. Spyros P. Skouras may for a period of 
one (1) year continue to hold the shares of 
stock now owned or controlled by him in 
Metropolitan Playhouses Inc. and Skouras 
Theatres Corporation, provided that such 
shares on or before the expiration of one 
(1) year from the date of the judgment may 
be transferred to a Trustee approved by the 
Court to the end that Mr. Skouras shall 
have no vote or participation in the manage- 
ment of either of such corporations and either 
Mr. Skouras or the Trustee shall cause such 
shares to be disposed of as soon as practica- 
ble and without financial sacrifice to Mr. 
Skouras, but in any event sale must be made 
within three years from the date of this 
judgment. 

Likewise, no officer, director, agent or 
employee of National Theatres Corporation 
or any subsidiary thereof or the New 
Theatre Company (with the exception as 
to employees hereinbefore provided) shall 
have any interest in the business or any 
participation, directly or indirectly. in 
the profits of Twentieth Century-Fox 
Film Corporation or any subsidiary thereof 
or the New Production Company, or any 
interest, directly or indirectly, in the busi- 
ness of production or distribution of motion 
pictures. 

The by-laws of National Theatres Corpo- 
ration or of the New Theatre Company shall 
provide that a person affiliated with any 
other motion picture theatre circuit cannot be 
elected an officer or a director unless he has 
been approved by the Attorney General, or 
the Assistant Attorney General in charge 
of the Antitrust Division, and the Court, 
and that in no event can an officer or a 
director be affiliated with any motion picture 
theatre circuit (other than the Twentieth 
Century-Fox defendants) which has been a 
defendant in an antitrust suit brought by 
the Government, relating to the production, 
distribution, or exhibition of motion pictures. 
The by-laws of Twentieth Century-Fox 
Film Corporation or of the New Production 
Company shall provide that a: person who 
is a director, officer, agent, employee, or sub- 
stantial stockholder of another motion pic- 
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ture distribution company cannot be elected 
an officer or a director, 


After divorcement neither Twentieth Cen- 
tury-Fox Film Corporation nor the New 
Production Company shall engage in the 
exhibition business, nor shall National Theatres 
Corporation or the New Theatre Company en- 
gage in the distribution business, except that 
permission to the New Production Company 
to engage in the exhibition business or to 
the New Theatre Company to engage in the 
distribution business may be granted by the 
Court upon notice to the Attorney General 
and upon a showing that any such engage- 
ment shall not unreasonably restrain com- 
petition in the distribution or exhibition of 
motion pictures. 


Upon the reorganization provided for in 
Section V, Twentieth Century-Fox Film 
Corporation shall cause the New Production 
Company, if any, to file with the Court its 
consent to be bound by and receive the 
benefits of the terms of Sections I, II, V, 
VI, IX, X and XI of this judgment (in so 
far as they are applicable to the New Pro- 
duction Company), and thereafter the New 
Production Company shall be in all respects 
bound by and receive the benefits of the terms 
of such Sections of this judgment. 


Upon the reorganization provided for in 
Section V, National Theatres Corporation 
shall cause the New Theatre Company, if 
any, to file with the Court its consent to be 
bound by and receive the benefits of the 
terms of Sections I, III, IV, V, VI, IX, X 
and XI of this judgment (in so far as those 
Sections are applicable to the New Theatre 
Company), and thereafter the New Theatre 
Company shall be in all respects bound by 
and receive the benefits of the terms of such 
Sections of this judgment. 


VII. 
[Interior Exhibition Business] 


Nothing contained in this judgment shall be 
construed to limit in any way whatsoever 
the right of Twentieth Century-Fox Film 
Corporation during the first twelve (12) 
months from the date hereof or until the 
reorganization provided for in Section V 
shall have been completed, whichever shall 
be earlier, to license or in any way to pro- 
vide for the exhibition of any or all of the 
motion pictures which it may distribute in 
such manner and upon such terms and sub- 
ject to such conditions as may be satisfac- 
tory to it in any theatre in which Twentieth 
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Century-Fox Film Corporation has an interest 
or may acquire an interest pursuant to the 
terms of this judgment. 


VIII. 
[Partnership Terminated] 


Twentieth Century-Fox Film Corporation 
and National Theatres Corporation, on the 
basis of information furnished to and be- 
lieved by them, have represented to the 
Government that the partnership agreement 
which has existed between the Skouras’ broth- 
ers involving the earnings of such brothers, 
Charles Skouras, George Skouras, and Spyros 
Skouras, has been terminated. Charles and 
Spyros Skouras are hereby enjoined from 
reviving any such agreement or from enter- 
ing into any similar agreement. 


IX. 
[Compliance and Surveillance] 


1. For the purpose of securing compliance 
with this judgment, and for no other pur- 
pose, duly authorized representatives of the 
Department of Justice shall, on written re- 
quest of the Attorney General or an As- 
sistant Attorney General, and on notice to 
Twentieth Century-Fox Film Corporation 
or National Theatres Corporation, reason- 
able as to time and subject matter, made to 
either defendant at its principal office, and 
subject to any legally recognized privilege 
(1) be permitted reasonable access, during 
the office hours of such defendant, to all books, 
ledgers, accounts, correspondence, memoranda 
and other records and documents in the 
possession or under the control of such de- 
fendant, relating to any of the matters con- 
tained in this judgment, and that during the 
times that the plaintiff shall desire such 
access, counsel for such defendant may be 
present, and (2) subject to the reasonable 
convenience of such defendant, and without 
restraint or interference from it, be per- 
mitted to interview its officers or employees 
regarding any such matters, at which inter- 
views counsel for the officer or employee 
interviewed and counsel for such defendant 
may be present. 

For the purpose of securing compliance 
with this judgment either defendant, upon 
the written request of the Attorney General, 
or an Assistant Attorney General, shall sub- 
mit such reports with respect to any of the 
matters contained in this judgment as from 
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time to time may be necessary for the pur- 
pose of enforcement of this judgment. 


2. Information obtained pursuant to the 
provisions of this Section shall not be di- 
vulged by any representative of the Depart- 
ment of Justice to any person other than a duly 
authorized representative of the Department 
of Justice, except in the course of legal pro- 
ceedings to which the United States is a party, 
or as otherwise required by law. 


X. 
[Previous Decrees] 


This judgment is rendered and entered in 
lieu of and in substitution for the Decrees 
of this Court dated December 31, 1946, as 
amended, and February 8, 1950.*** This 
judgment shall be of no further force and 
effect and this cause shall be restored to 
the docket without prejudice to either party 
if, prior to the expiration of the one hundred 
and twenty (120) day period provided in Sec- 
tion V, paragraph (a), the proposed divorce- 
ment of the exhibition business of Twentieth 
Century-Fox Film Corporation from its pro- 
duction and distribution business shall not have 
been approved by the stockholders of 
Twentieth Century-Fox Film Corporation 
entitled to vote, Twentieth Century-Fox 
Film Corporation having represented that 
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it will, prior to October 5, 1951, submit to 
its stockholders for approval such proposed 
divorcement. 


XI. 


[Jurisdiction Reserved to One- 
Judge Court] 


1. Jurisdiction of this cause is retained 
for the purpose of enabling any of the par- 
ties to this consent judgment and no others 
to apply to the Court at any time for such 
orders or direction as may be necessary or 
appropriate for the construction, modifica- 
tion, or carrying ut of the same and for 
the enforcement of compliance therewith 
and for the punishment of violations thereof, 
or for other or further relief. 


2. For the purpose of any application under 
this judgment the plaintiff and the defend- 
ants, Twentieth Century-Fox Film Corpo- 
ration and National Theatres Corporation, 
hereby waive the necessity of convening a 
court of three judges, pursuant to the ex- 
pediting certificate filed herein on June 13, 
1945, and agree that any application may 
be determined by any judge sitting in the 
United States District Court for the Southern 
District of New York. Any application by 
either party under this judgment shall be 
upon reasonable notice to the other. 


[ 62,862] Calvert Distillers Corporation, et al. v. Rose Snyder Sachs, doing business 


as Snyder’s Cut Rate Drug Store. 


In the Supreme Court of the State of Minnesota, No. 52, Hennepin County. No. 35378. 


Filed June 8, 1951. 


Minnesota Fair Trade Act 


Non-Signer Provision Invalidated.—The United States Supreme Court in the Schweg- 
mann décision has interpreted the Miller-Tydings Act as amending the Sherman Antitrust 
Act only to the extent of validating, as between the actual parties to a fair-trade contract 
authorized by state law, the fixing of minimum fair trade intrastate resale prices. The 
non-signer provision in the Minnesota Fair Trade Act is therefore invalid and inoperative 
insofar as it purports to authorize the enforcement of resale prices against any person 
who is not a party to the contract establishing the resale price. 


See the State Laws annotations, Vol. 2, 8424; Resale Price Maintenance Commen- 
tary, Vol. 2, § 7132, 7306. 


Calvert Distillers Corporation and Sea- 
gram-Distillers Corporation each brought a 
separate action under the Minnesota fair 
trade act (M. S. A. 325.12) to enjoin de- 


‘Opinion 


Matson, Justice: [In full text] In each 
of two actions, consolidated for appeal, de- 


fendant appeals from an order overruling a 
demurrer to plaintiff’s complaint. 
*** It is not intended by the entry of this 


judgment against the Twentieth Century-Fox 
defendants, or by this Judgment itself to vacate 
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fendant, a retailer, from advertising, offer- 
ing for sale, or selling certain alcoholic 


or affect adjudications made in Equity Cause 
87-273 of violations of the Sherman Act by said 
defendants. 
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beverages at less than the minimum prices 
established by certain fair-trade agreements. 
In both actions the pleadings and issues 
are identical, and we shall therefore refer 
herein only to the Calvert case. 


[Non-Signer Retailer] 


Plaintiff Calvert Distillers Corporation, 
by its complaint alleges that another corpo- 
ration of somewhat similar name, The Cal- 
vert Distilling Company, is the owner of 
the brand name and trade-mark entitled 
“Calvert Reserve Blended Whiskey’; that 
plaintiff is the owners exclusive distributor 
in the United States of whiskey sold under 
said brand and trade-mark and has been 
specifically authorized by the owner to 
establish a minimum resale price for such 
beverage pursuant to the Minnesota fair 
trade act; that pursuant to §§ 325.08 to 
325.14, plaintiff has made fair-trade agree- 
ments with more than 100 retail liquor 
dealers in Minnesota fixing the minimum 
price at which said Calvert Reserve Blended 
Whiskey (hereinafter called Calvert Whiskey) 
shall be sold at retail; that all retail liquor 
dealers in Minnesota handling said whiskey, 
including defendant herein, have been noti- 
fied of the establishment of such minimum 
retail price; and that defendant, after receiv- 
ing notice of the establishment of such 
minimum prices, has repeatedly sold said 
brand of whiskey at less than such minimum 
retail price. Although defendant has had 
notice of the making of such fair-trade 
agreements, it is admitted that she is not 
a party to such agreements. 


[The Schwegmann Decision] 


Defendant’s appeal is from an order which 
overruled her demurrer and certified that 
the question thereby presented is important 
and doubtful. 


Since the filing of the briefs herein and 
the presentation of arguments to this court, 
the United States Supreme Court has handed 
down the controlling decision of Schweg- 
mann Brothers v. Calvert Distillers Corp., 
—vU.S.—, —S. Ct —& — L. ed. — 
(filed May 21, 1951), by reason of which 
the statutory foundation for this action has 
been swept away and the issues raised on 
this appeal have become moot. In the 
Schwegmann case, a Louisiana retailer, who 
had not signed a fair-trade agreement re- 
fused to abide by the minimum resale prices 
established by fair-trade agreements made 
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between the distributor and other retailers 
and sold the affected products at a cut-rate 
price. The Louisiana statutory section— 
involved therein—which purports to impose 
a fixed minimum resale price upon persons 
who are not signatories to any price-fixing 
agreement, is substantially identical with 
§ 325.12 of the Minnesota fair-trade act, 
which reads: 


“Wilfully and knowingly advertising, 
offering for sale, or selling any commod- 
ity at less than the price stipulated in any 
contract entered into pursuant to the pro- 
visions of sections 325.08 to 325.14, whether 
the person so advertising, offering for 
sale, or selling is or is not a party to 
such contract, is unfair competition and 
is actionable at the suit of any person 
damaged thereby.” 


See, note 2 to Schwegmann Brothers v. Cal- 
vert Distillers Corp, — U. S. — — — 
S. Ct. —, —, — L. ed. —. 


[Miller-Tydings Act Only Includes 
Agreements | 


In holding that by the Miller-Tydings 
Act congress did not give its consent to the 
enactment of state legislation which pur- 
ports to enforce price fixing not only against 
parties to a “contract” but also against non- 
signers, the United States Supreme Court 
in the Schwegmann case said (— U. S. —, 
—— §. Ct. — —, — L. ed. —): 


“Tt is clear from our decisions under 
the Sherman Act (26 Stat. 209) that this 
interstate marketing arrangement would 
be illegal, that it would be enjoined, that 
it would draw civil and criminal penalties, 
and that no court would enforce it. Fix- 
ing minimum prices, like other types of 
price fixing, is illegal per se. United States 
v. Socony-Vacuum Oil Co., 310 U. S. 150 

60 S. Ct. 811, 84 L. ed. 1129]; Kiefer- 

tewart Co. v. Seagram & Sons, 340 U. S. 
211 [71 S. Ct. 259, 95 L. ed. —]. Resale 
price maintenance was indeed struck down 
in Dr. Miles Medical Co. v. Park & Sons 
(Co, LAW WL Se GE [SISA SHE SH. IL. 
ed. 502]. The fact that a state authorizes 
the price fixing does not, of course, give 
immunity to the scheme, absent approval by 
Congress. [Italics supplied.] 

“Respondents, however, seek to find 
legality for this marketing arrangement 
in the Miller-Tydings Act enacted in 1937 
as an amendment to §1 of the Sherman 
Act, 50'Stats 693; 15s UNSe CxS leeinat 
amendment provides in material part that 
‘nothing herein contained shall render 
illegal, contracts or agreements prescribing 
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minimum prices for the resale’ of specified 
commodities when ‘contracts or agreements 
of that description are lawful as applied to 
intrastate transactions’ under local law. 
(Italics added.) 


“Louisiana has such a law. La. Gen. 
Stat. §§ 9809.1 et seg. It permits a ‘con- 
tract’ for the sale or resale of a commod- 
ity to provide that the buyer will not 
resell ‘except at the price stipulated by 
[the] vendor.’ The Louisiana statute goes 
further. It not only allows a distributor 
and retailer to make a ‘contract’ fixing 
the resale price; but once there is a price- 
fixing ‘contract,’ known to a seller, with 
any retailer in the state, it also condemns 
as unfair competition a sale at less than 
the price stipulated even though the seller 
is not a party to the ‘contract.’ [where 
the nonsigner clause of the Louisiana act 
is quoted]. In other words, the Louisiana 
statute enforces price fixing not only 
against parties to a ‘contract’ but also 
against nonsigners. So far as Louisiana 
law is concerned, price fixing can be en- 
forced against all retailers once any single 
retailer agrees with a distributor on the 
resale price. * * * 

* * * 


“x * * We start then with a federal 
act [Miller-Tydings Act] which does not, 
as respondents suggest, turn over to the 
states the handling of the whole problem 
of resale price maintenance on this type 
of commodity. What is granted is a lim- 
ited immunity—a limitation that is further 
emphasized by the inclusion in the state 
law and the exclusion from the federal 
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law of the nonsigner provision. The 
omission of the nonsigner provision from 
the federal law is fatal to respondents’ 
position unless we are to perform a dis- 
tinct legislative function by reading into 
the Act a provision that was meticulously 
omitted from it.” 


Pursuant to Schwegmann Brothers v. Cal- 
wert Distillers, Corp, —. 0) Sy —~— Sat 
—, — L. ed. — (filed May 21, 1951), the 
United States Supreme Court has construed 
the Miller-Tydings Act—and its construc- 
tion of a federal act is binding upon this 
court—as amending the Sherman Anti-Trust 
Acta (OUn Stat. 093 [193/|-el 55 Ore Sam acu 
[1946])* only to the limited extent of vali- 
dating, as between the actual parties to a 
fair-trade contract authorized by state law, 
the fixing of minimum fair trade intrastate 
resale prices, without, however, authorizing 
the enforcement of such minimum resale 
prices against any person who is not a party 
to such contract. It follows that § 325.12 
is invalid and inoperative insofar as it pur- 
ports to authorize the enforcement of mini- 
mum fair-trade resale prices against any 
person who is not a party to the contract 
by which the minimum resale prices were 
established. 

[Order] 


In each of the two actions involved herein 
the order of the trial court overruling de- 
fendant’s demurrer is reversed. 


Reversed. 


[f 62,863] Missouri Cafeteria, Inc., and Miss Hulling’s Cafeteria, Inc. v. Howard 
McVey, Katherine (Kitty) Amsler, Ethel Taylor, Jesse K. Keller, Joseph Brown, Patrick 


J. Burke and Joseph Celeslie. 


In the Supreme Court of the State of Missouri. 
No. 41,867. Filed June 11, 1951. 


Session, 1951. 


Division Number Two. April 


On appeal from the Circuit Court, City of St. Louis, Hon. James F. NaNcte, Judge. 


Reversed and remanded. 


Missouri Pools, Trusts, Conspiracies, and Discriminations 


Labor Unions—Antitrust Law—Injunction Against Picketing—Evidence.—Where 
restaurant owners refused to enter into a contract with a labor union and thereafter the 
union picketed the restaurants and successfully induced suppliers of the restaurants to 
cease deliveries to them but did not picket the suppliers’ premises and did cease to induce 
suppliers to stop deliveries to the restaurants before trial, an injunction against the 
picketing on the theory that the picketing was for an illegal purpose in violation of the 
antitrust laws should not issue. The court found it unnecessary to determine whether 
the illegal boycott conspiracy was a combination in restraint of trade in violation of the 
RE eS Se ee ee OR Se Re ee ee ee 

1 For Sherman Anti-Trust Act prior to amend- 
ment by Miller-Tydings Act, see 26 Stat. 209 
{Act of July 2, 1890, c. 647, § 1). 
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antitrust law. Although a combination to injure the trade, business or occupation of another by 
threatening injury to the trade, business or occupation of those who have business relations with 
him is an unlawful conspiracy and therefore enjoinable, an injunction should not issue 


where the conspiracy is abandoned before trial of the cause. 


Letters from the suppliers 


stating why they were not making deliveries are admissible for the purpose of showing 
the motive of the suppliers for not making deliveries. 


See the State Laws annotations, Vol. 2, J 8475.073, 8475.20. 


[Statement of Case] 


Exiison, J.: [In full text] The plaintiffs- 
appellants are two Missouri corporations 
under the same management, one named 
Missouri Cafeteria, Inc., and the other 
Miss Hulling’s Cafeteria, Inc. Each oper- 
ates a restaurant and bakery shop on a 
non-union basis in St. Louis known as 
“Miss Hulling’s,” their respective locations 
being 1103 Locust Street and 725 Olive 
Street. The defendant-respondents (except 
Burke) are officers and agents of the Hotel 
& Restaurant Employees and Bartenders 
International Union, A. F. of L., or the 
subordinate local unions thereof sometimes 
called the “Waitresses Local’ and the 
“Cooks Local.” Defendant McVey was the 
president of the St. Louis Local Joint Ex- 
ecutive Board of said International Union. 
Other defendants were officers of said locals 
and two were also officers of said Joint 
Executive Board. Defendant Burke was 
an officer of another union sometimes called 
the Milkwagon Drivers, and was assisting 
the other defendants. 


Plaintiffs brought this suit to enjoin an 
alleged conspiracy between the defendants 
charged to be in violation of the common 
law and the Missouri anti-trust laws, which 
included picketing claimed to be illegal. At 
the close of plaintiffs’ case, the defendants’ 
motion to dismiss was sustained and a judg- 
ment entered against plaintiffs, from which 
they appealed. Our appellate jurisdiction is 
invoked on the ground that constitutional 
questions are involved under the First, Fifth 
and Fourteenth Amendments, Const. U. S., 
and Secs. 2, 8, 9 and 10, Art. I, Const. Mo. 
1945. Respondents concede such issues are 
in the case. We have reached the conclu- 
sion that the plaintiffs’ evidence did not 
establish the right to an injunction against 
picketing at the time of the trial but did 
show that defendants had been engaged in 
an illegal boycott before and when the suit 
was filed, and therefore the judgment dis- 
missing plaintiffs’ action should be set aside 
and the case remanded for further pro- 
ceedings. 
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When plaintiffs refused to enter into a 
contract with the union, defendants set up 
pickets at the customers’ entrance and also 
at the service entrance of both restaurants, 
the pickets at the latter entrance being 
aimed at union truck drivers of other em- 
ployers making deliveries of supplies. On 
the first day the signs carried by the pickets 
had the false statement that the pickets 
were “on strike’, or the charge that the 
cafeteria was “unfair”, which is claimed to 
be faise. Thereafter, both before and after 
the suit was filed, the signs carried only the 
true statement: “This Cafeteria is Non- 
Union.” 


On October 17, 1949, the date the picket 
line was set up, defendant Burke threat- 
ened an official of a dairy company that 
supplied milk to plaintiffs that the dairy 
plant would be closed if any deliveries were 
made to plaintiffs. For a period of about 
nine or ten days said dairy company made 
no deliveries to plaintiffs, including a refusal 
to deliver milk to a truck sent by plaintiffs 
to the dairy plant. Another dairy company 
made a similar refusal, and the cafeterias 
were without milk for that period. On 
October 27, 1949, two days after suit was 
filed, a stipulation was entered into govern- 
ing the conduct of defendants pending the 
hearing on the merits. This stipulation 
provided that no demands or requests would 
be made against suppliers not to sell or 
deliver to plaintiffs and that no threats 
or reprisals would be made _ against 
such suppliers. Thereafter, plaintiffs were 
able to pick up milk at the dairies with 
their own truck, but the dairies’ truck driv- 
ers would not run the picket line to make 
deliveries as had previously been done. 


Defendant McVey, a few days before suit 
was filed, threatened plaintiffs’ regular egg 
supplier with heavy loss if he made any 
more deliveries to plaintiffs, and he agreed 
not to do so. After the stipulation was 
signed six days later, he made deliveries to 
plaintiffs’ truck. 

Cumulative, but less direct, evidence of 
similar action against other suppliers was. 
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rejected, plaintiffs claiming error in such 
rejection. Copies of minutes of the Joint 
Executive Board afford further evidence 
that defendants acted together for a com- 
mon purpose. After October 27, 1949, the 
date of the stipulation, union truck drivers 
refused to cross the picket lines and most 
suppliers did not make deliveries into the 
cafeterias, although a few made curb deliv- 
eries. But plaintiffs, with minor exceptions, 
and at considerable expense and inconven- 
ience, were able to pick up in their own 
truck the supplies required for the operation 
of their cafeterias. 


[Peaceful Picketing] 


The picketing must be regarded as sub- 
stantially peaceful. The general pattern was 
a single picket at each entrance. Plaintiffs 
claim that the following isolated incidents 
rendered the picketing non-peaceful: inter- 
vention by the police on one occasion to 
prevent possible violence when tempers had 
flared up and a crowd had gathered; a picket 
being joined by several allies, who may or 
may not have been reserve pickets, in a 
peaceful, though pungent, argument with a 
truck driver who ran the picket line; the 
use of the word “scab” on one occasion; a 
disrespectful remark concerning the circuit 
court; a warning to a truck driver that he 
might get into trouble with his union if he 
ran the picket line (presumably this 
“trouble” did not mean physical violence, 
but merely that he would be charged with 
union disloyalty or possibly fined for cross- 
ing the picket line). Under the Federal 
decisions which will be discussed later, these 
incidents fall short of what is required to 
forfeit constitutional rights of free speech 
so as to justify an injunction against picketing. 


The stipulation provided the pickets would 
not suggest to any delivery man crossing a 
picket line that he was or might be vio- 
lating a rule or by-law of his own union 
by so doing. This clause was not complied 
with by defendants. Union truck drivers 
who had been notified of the stipulation and 
thought they could properly cross the picket 
line were told a strike was on; that they 
might get in trouble with their union; that 
they were “a hell of a union man” to run 
the picket line; or to call up their business 
agent to see if they had the right to cross 
the line. However, this did not transgress 
peaceful persuasion under the decisions 
hereinafter cited. 


Trade Regulation Reports 


Court Decisions 
Missouri Cafeteria, Inc.v. McVey 


64,555 


On the day the stipulation was filed de- 
fendants also filed a written “renunciation” 
in which they renounced any intention of 
being guilty of any conduct in the future 
which would not conform in substance to 
the standards set in the stipulation. Both 
included elimination of the words “on strike” 
or “unfair” from their signs and from 
verbal statements of pickets. This renun- 
ciation was filed in the case. 

If we ignore the first ten days, including 
eight days before the suit was filed, then 
the trial court was clearly right in dis- 
missing the petition. As to the period sub- 
sequent to October 27, 1949, the date of 
the stipulation, the case should be ruled by 
Caldwell v. Anderson, 357 Mo. 1199, 1205, 
212 S. W. (2d) 784, 787 (3). In that case 
defendants were seeking to force a non- 
union building firm to sign a closed shop 
contract. They set up a picket line stating 
that plaintiffs were “unfair”. Union truck 
drivers would not cross it. So plaintiffs 
were required to do their own hauling of 
building supplies and were thereby sub- 
jected to much inconvenience and some 
delay. Gas and electricity could not be 
installed in the houses until after they were 
sold, the pickets being then withdrawn. 
This was held to be legal picketing for a 
lawful purpose. The only added factors in 
the present case (aside from the conduct 
during the first ten days) were the argu- 
ments with truck drivers mentioned in the 
third preceding paragraph. 

Merely verbally reminding a union truck 
driver of what he already knows is an 
exercise of the right of free speech through 
peaceful persuasion. Once it is conceded 
that under the circumstances of this case 
and the Caldwell case a picket line aimed 
at preventing deliveries of supplies by union 
truck drivers is legal, the added factor of 
the use of free speech by ihe pickets does 
not make the picket line illegal. 

A single isolated false statement to a 
truck driver that the pickets were on strike 
would not justify an injunction against 
peaceful picketing. Nor would the claimed 
isolated acts of intimidation previously re- 
ferred to. In Cafeteria Employees Union v. 
Angelos, 320 U. S. 293, 296, 64 S. Ct. 126, 88 
L. Ed. 58, the plaintiffs were restaurant 
proprietors and the defendant union officials 
sought to compel them to employ union 
labor through picketing, including charges 
that they were “unfair”. The United States 
Supreme Court held that the right to free 
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speech in the future cannot be forfeited 
because of disassociated acts of past violence, 
and still less because of isolated incidents 
of abuse falling far short of violence. The 
injunctions of the state court were held to 
violate the 14th Amendment. On the other 
hand in Milk Wagon Drivers Union v. Mead- 
owmoor Dairies, Inc., 321 U. S. 287, 291-295, 
61 S. Ct. 552, 85 L. Ed. 836, where the 
strikers were guilty of repeated acts of 
violence injunctive relief was granted io the 
employer against the Union. 

The case of Fred Wolferman, Inc. v. Root, 
356 Mo. 976, 204 S. W. (2d) 733, where a 
picket line aimed at truck drivers of sup- 
pliers was enjoined, is not in point. The 
plaintiff there was engaged in interstate 
commerce and it appeared that defendants 
were picketing for the unlawful purpose of 
inducing an employer to coerce his non- 
union employees into joining a union con- 
trary to their desires. This was found to 
be a violation of the National Labor Rela- 
tions Act. Said Act has no application to a 
local restaurant supplied by local suppliers. 


[Antitrust Violation] 


Plaintiffs urge that the case of Empire 
Storage and Ice Co. v. Giboney, 357 Mo. 671, 
210 S. W. (2d) 55, affirmed Giboney v. Empire 
Storage and Ice Co., 336 U. S. 490, 69 S. Ct. 
684, 93 L. Ed. 834, would authorize an 
injunction against picketing at the time of 
the trial, but we think the case may be 
clearly distinguished. In that case the de- 
fendant union officials were attempting to 
organize non-union ice peddlers and sought 
to induce every wholesale ice dealer in 
Kansas City to refrain from selling ice to 
such peddlers. This was held to be a com- 
bination in violation of the Missouri anti- 
trust laws. Plaintiff ice company refused to 
join the conspiracy and was picketed by 
defendants, causing substantial damage to 
plaintiff's business. An injunction against 
picketing was upheld on the ground that 
the picketing, though peaceful, was for an 
illegal purpose in violation of the Missouri 
anti-trust laws. In the instant case there 
are two fundamental distinctions: first, the 
illegal combination was abandoned before 
trial and the picketing at the time of the 
trial was for a lawful purpose; and, second, 
the picket line in the instant case was not 
placed at the plant of the supplier, as in the 
Giboney case, but at the business establish- 
ments which defendants were attempting to 
organize. 
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[Combination Existed ] 


We stated in the beginning we had reached 
the conclusion that the trial court did not 
err in denying plaintiffs’ injunction against 
picketing at the time of the trial on Novem- 
ber 30, 1949, but did think it erred in dis- 
missing the plaintiffs’ suit. The basis for 
that conclusion is that while the picketing 
alone during the first ten days (before the 
stipulation was filed) was not itself so ag- 
gravated as to be subject to restraint by 
injunction, yet it was so intermingled with 
an illegal boycott conspiracy that it became 
a part thereof and both were subject to 
injunctive restraint. The evidence is clear 
and convincing that there was a combination 
intended to cut off plaintiffs’ sources of 
supplies by threatening to close down the 
plants or cause other serious economic harm 
to suppliers who sold or delivered supplies 
to plaintiffs. This was effective as to at’ 
least two suppliers, and evidence rejected 
as hearsay indicated that probably the con- 
spiracy was effective as to additional suppliers. 


[Boycott Abandoned] 


This was an unlawful secondary boycott 
under Lohse Patent Door Co. v. Fuelle, 215 
Mo. 421, 114 S. W. 997. The illegal boy- 
cott in the Lohse case was directed against 
the customers instead of the suppliers of 
the non-union plaintiffs. But this does not 
distinguish the case in principle. The gen- 
eral rule is thus announced at 215 Mo. l. c. 


446: 


“All the authorities hold that a combi- 
nation to injure or destroy the trade, 
business or occupation of another by 
threatening or producing injury to the 
trade, business or occupation of those 
who have business relations with him is 
an unlawful conspiracy regardless of the 
name by which it is known, and may be 
restrained by injunction.” 


This Lohse case has been discussed and 
its principles reaffirmed in the recent cases 
of Rogers v. Poteet, 355 Mo. 986, 1000-3, 199 
S. W. (2d) 378, 387-9, certiorari denied 331 
U. S. 847, 67 S. Ct. 1732, 91 L. Ed. 1856, 
and Wolferman, Inc. v. Root, 356 Mo. 976, 
981, 204 S. W. (2d) 733, 735, 174 A. L. R. 
585, 593; certiorari denied 333 U. S. 837, 
68 S. Ct. 608, 92 L. Ed. 1122. However, 
the illegal boycott conspiracy was aban- 
doned after ten days, and two days after this 
suit was filed. Thereafter, plaintiffs were 
able to pick up supplies with their own 
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truck, and the picketing became legal picket- 
ing which could not be enjoined without 
violating defendants’ rights of free speech. 


[Continuing Jurisdiction] 


The fact that an injunction against picket- 
ing was not justified at the time of the 
trial does not mean that the trial court 
could properly sustain defendants’ motion 
to dismiss at the close of plaintiffs’ case 
since plaintiffs’ evidence clearly showed that 
plaintiffs were entitled to injunctive relief 
on the day the swit was filed. A court of 
equity having once acquired jurisdiction, 
will retain it until full justice has been done 
the parties. (Miller v. Haberman, 359 Mo. 
1012, 224 S. W. (2d) 1002; De Tienne v. 
Peters, 354 Mo. 166, 188 S. W. (2d) 954; 
McKay v. Snider, 354 Mo. 674, 190 S. W. 
(2d) 886; Phelps v. Scott, 325 Mo. 711, 30 
S. W. (2d) 71.) Such relief will be granted 
even though it involves adjudicating matters 
of law or rendering a money judgment. 
(Waugh v. Williams, 342 Mo. 903, 119 S. W. 
(2d) 223; Rockhill Tennis Club v. Volker, 331 
Mo. 947, 56 S. W. (2d) 9; Waddle v. Frazier, 
245 Mo. 391, 151 S. W. 87.) 


The filing of the renunciation by defend- 
ants did not deprive the trial court of the 
equitable jurisdiction it had acquired the 
day the suit was filed, and it was the duty 
of the court to award such damages and 
such injunctive relief, if any, as the evidence 
at the close of the entire case might indi- 
cate. (Champion Spark Plug Co. v. Reich, 121 
Fed. (2d) 769, C. C. A. 8). That was an 
action to enjoin unfair competition and 
trade mark infringement and defendant, 
during the pendency of the action, volun- 
tarily changed his business practices. The 
trial court denied the injunction but entered 
a decree for damages which had occurred 
before the change. On appeal the judgment 
of the trial court was modified so as to 
require that an injunction be entered as to 
certain designated items of infringement 
which had not been abandoned by defendants. 


Considerably more than a year has elapsed 
snice the trial was concluded. The conduct 
of defendants may have continued peaceful 
and lawful as it was at the time of the trial. 
On the other hand, there may have been 
acts of violence or other unlawful conduct 
since the trial. Therefore, the ultimate ques- 
tion of whether an injunction should be 
issued, including even an injunction against 
picketing, will depend upon the state of the 
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record at the close of the entire case after 
plaintiffs have had an opportunity to present 
additional evidence to supplement the evi- 
dence at the first trial and defendants have 
presented evidence covering their side of 
the ‘case. If the evidence at the close of 
the whole case does not justify injunctive 
relief, but still shows that there was an 
illegal boycott for a short period prior 
to the stipulation and renunciation, then 
the trial court should award plaintiffs such 
damages as they may have suffered on 
account of the illegal boycott conspiracy. 


[Restraint of Trade] 


Plaintiffs further contend that the illegal 
boycott conspiracy also was a combination 
in restraint of trade in violation of the 
Missouri anti-trust law, Sec. 416.010, R. S. 
1949, citing Empire Storage and Ice Co. v. 
Giboney, supra, and Rogers v. Poteet, supra. 
The facts in both of those cases were more 
extreme than in the instant case, and we 
find it unnecessary to decide whether plain- 
tiffs’ evidence, if taken'as true, would show 
a violation of the statute cited. Plaintiffs’ 
rights as to injunction and damages wuuld 
not be affected by the question of whether 
an illegal boycott conspiracy also constituted 
a combination in restraint of trade which 
was prohibited by the Missouri anti-trust 
laws. 


[Evidence Indicating Motives of Suppliers] 


Plaintiffs’ Exhibits A, B, C, D and E were 
all letters from suppliers stating why they 
were not making deliveries in spite of the 
stipulation having been signed and a copy 
sent to them. There was no issue as to the 
authenticity of the letters, but they were 
excluded by the trial court on the ground 
that they were hearsay. We think these 
letters come within a well-recognized ex- 
ception to the hearsay rule—that contem- 
porary statements of motive are admissible. 
In Lawlor v. Loewe, 235 U.S. 522, 35 S. Ct. 
170, 59 L. Ed. 341, a judgment for damages 
had been entered against labor union de- 
fendants on account of an illegal boycott, 
and the opinion of Mr. Justice Holmes (235 
W Si 7a 536) stated: 


“The reason given by customers for 
ceasing to deal with sellers of the Loewe 
hats, including letters from dealers to 


Loewe & Co., were admissible. 3 Wig- 
more, Evidence, Sec. 1729 (2).” 
{ 62,863 
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In the 3rd Edition of Wigmore on Ewi- 
dence, the rule is stated at Sec. 1729 (2) as 
follows: 


“A declaration of present existing motive 
or reason for action is admissible,—assum- 
ing, of course, that the declarant’s motive 
is relevant. 

“So far as concerns accused persons, this 
use is later considered (post, sec. 1732). 
In other cases, the typical instances in 
which motive becomes material are actions 
for loss of service or of custom, in which it 
is necessary to show that the customer’s or 
servant’s abandonment of the plaintiff 
was motivated by the defendant’s persua- 
sion or threats; and actions in which the 
reliance of a person on another's representa- 
tions becomes a part of the issue. The 
use of declarations of this sort is fully 
recognized in numerous precedents.” 


[Letters Admissible] 


The above-mentioned letters clearly come 
within the above rule. They were contem- 
poraneous statements of motive giving the 
reason why these suppliers were not making 
their customary deliveries, said reason being 
that their truck drivers would not cross 
the picket line. Of course, these letters 
are admissible only for the limited purpose 
of showing the motive of the suppliers, that 
is, the reason why they did not make the 
deliveries. These letters contain other hear- 
say statements, and are not admissible for 
the purpose of proving the truth of such 
other statements. For example, Exhibit D 
contained a statement that one of their truck 
drivers told them that four men made threats 
that “if he unloaded, they would see that 
he was taken care of.” This letter may not 
be considered as proof that such threats 
were in fact made, but it is admissible to 
to show the writer’s motive in not making 
deliveries. 


For the same reason David Roman, who 
was in charge of butter sales of the Beatrice 
Foods Company, should have been permit- 
ted to testify what reason he gave plaintiffs 
during the period of the boycott conspiracy 
for not permitting plaintiffs to pick up any- 
thing or to deliver anything. The same 
applies to the rejected testimony of R. R. 
Klauke, sales manager of the Krey Packing 
Company, as to what reason he gave a rep- 
resentative of plaintiffs for not making de- 
liveries to them. And Harold Plengemeier, 
assistant general manager of plaintiffs, 
should have been permitted to testify as to 
the reasons given by suppliers to him for 
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the failure to make deliveries or the cessa- 
tion of business relations. 


Defendants have cited several cases in- 
volving the usual rule that the admission 
of letters would violate the hearsay rule, 
but none of these cases involved comparable 
facts or discussed this well-established ex- 
ception to the hearsay rule. Caldwell v. 
Anderson, supra, has no application, as it 
merely holds a boycott cannot be proved by 
a threat from a person whose connection 
with the union defendants was not shown 
and which threat did not prove effective. 
It has nothing to do with declarations by 
a supplier as to his motives in disoontinu- 
ing business relations. 


[Newspaper Articles] 


Plaintiffs offered Exhibits R and S, which 
were two issues of the St. Louis Labor 
Tribune, describing the organization cam- 
paign against plaintiffs which was being 
directed by defendant McVey. In Lawlor v. 
Loewe, supra, the opinion states: 


“The introduction of newspapers, etc., 
was proper in large part to show publicity 
in places and directions where the facts 
were likely to be brought home to the 
defendants, and also to prove an intended 
and detrimental consequence of the prin- 
cipal acts, not to speak of other grounds.” 


That case involved a widespread conspiracy 
extending over several states, and the de- 
gree of publicity was considered an element 
in the damages. The illegal boycott in the 
present case was very restricted in nature, 
and we therefore feel that the ruling in 
Lawlor v. Loewe, supra, may be sufficiently 
distinguished. In the absence of a showing 
that the publication was authorized by one 
or more of the defendants or that the state- 
ments in the articles attributed to defendant 
McVey were actually made by him to a 
representative of the paper, these exhibits 
should not be admitted. 


Defendant Kitty Amsler was called as a 
witness by plaintiffs for the limited purpose 
of showing a certain conversation she had 
had with defendant Burke relative to estab- 
lishing the picket line. Over the objection 
of plaintiffs, counsel for defendants were 
permitted to cross-examine defendant Ams- 
ler generally on matters not involved in her 
direct examination. This was not error. 
Whatever may be the general rule in other 
states, the question is covered in Missouri 
by Sec. 491.036 R. S. 1949, which provides 
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that an adverse party called as a witness 
may be examined by the opposite party 
under the rules applicable to cross-examina- 
tion of witnesses. Defendants’ cross-exami- 
nation would therefore be permitted the 
same scope as though the witness were not 
a party. However, plaintiffs are not bound 
by the entire testimony of defendant Amsler. 
In Lolordo v. Lacy, 337 Mo. 1097, 88 S. W. 
(2d) 353, which construed the correspond- 
ing Section 1725, R. S. 1929, the rule is 
stated as follows: 


“In any case where a party desires to 
prove an essential part of his case by his 
opponent, he is permitted to do so, and 
he is only bound by the part of his ad- 
versary’s testimony which he himself offers 
and vouches for as the truth.” 


On the retrial of the case the present rec- 
ord shall be considered part of the record 
in the case, and both plaintiffs and defend- 
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ants may offer such additional evidence as 
they may see fit. Evidence erroneously 
excluded may be reoffered. The trial court 
should permit amendment of the pleadings 
to cover anything within the scope of this 
Opinion or any event relative to the labor 
controversy which has occurred since the 
first trial. Any party should be permitted 
interrogatories or additional depositions if 
desired. 


Since appellants failed to establish their 
major contention that the picketing was un- 
lawful at the time of the trial, the costs 
of this appeal should be paid one-half by 
appellants and one-half by respondents. 


[Order] 


The cause is hereby reversed and re- 
manded for further proceedings not incon- 
sistent with this opinion. 

All concur. 


[] 62,864] United States v. N. P. Benson Optical Company, et al. 
In the United States District Court for the District of Minnesota, Fourth Division. 


Civil Action No. 2729. Dated May 16, 1951. 


Sherman Antitrust Act 


Consent Decree—Rebates—Price Fixing.—Oculists are enjoined by a consent decree 
from accepting, directly or indirectly, from any dispenser of optical goods or services any 
payment arising out of the sale of optical goods or services to any patient of such oculists. 
An optical company is prohibited from making any payment to any refractionist or oculist 
arising out of the sale of optical goods or services. Each of the defendants are enjoined 
from entering into any agreement or concert of action fixing the consumer price to be 
charged for optical goods or services and from attempting to control the consumer prices 
to be charged by any other person for such optical goods or services. 


See the Sherman Act annotations, Vol. 1, J 1240.251, 1260.275, 1530.10, 1590. 


For the plaintiff: H. G. Morison, Assistant Attorney General, and Sigmund Timberg, 
Willis L. Hotchkiss and Ralph M. McCareins, Special Assistants to the Attorney General. 


For the defendants: R. H. Fryberger for N. P. Benson Optical Company. 


The original separate Consents ‘to the entry of this Final Judgment as signed by 
the defendant individual doctors are on file with the Clerk of the Court. 


each defendant class doctor who has sub- 
mitted himself to the jurisdiction of this 
Court and agreed to be bound by its judg- 
ment, whether after trial or by consent of 
the parties. 

The corporate defendant and each of the 
defendant individual doctors hereby con- 
sents to the entry of this final judgment. 
The consent of each defendant individual 


Final Judgment 


Bett, Ropert C., District Judge: [In full 
text] Plaintiff, United States of America, 
filed its complaint herein on May 4, 1948. 
Thereafter, the corporate defendant and 
the defendant individual doctors appeared 
and filed their answers to the amended com- 
plaint, denying the substantive allegations 


thereof and any violations of law. 


Exhibit 1 [omitted] attached hereto and 
made a part hereof sets forth the name of 
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as a representative of the defendant class 
doctors as hereinafter defined. 
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Now, therefore, upon such consents, no 
testimony having been taken, and without 
any finding or adjudication of fact or as 
to past specific transactions, or any admis- 
sion by reason of such consents or this 
judgment, excepting only the statements 
hereinabove set forth, which are made solely 
for the purpose of this proceeding; it is 
hereby 


Ordered, adjudged and decreed as follows: 


[Sherman Act Violated] 


I. This Court has jurisdiction of the 
subject matter and of all defendants named 
in the complaint, including the defendant 
class doctors named in Exhibit 1 [omitted] 
attached hereto; any agreement, understand- 
ing and concert of action, whether written 
or oral, express or implied, of the type 
charged in the complaint, involving pay- 
ment by the corporate defendant, directly 
or indirectly, to any defendant individual 
doctors or to defendant class doctors, or 
to any agent, representative, employee or 
designee of any such doctor, of the whole 
or any part of the purchase price of ophthalmic 
goods collected by such corporate defendant 
(whether or not as agent or purported agent 
of such doctor) from any one or more 
patients of any such doctor, and whether 
in the form of, or described or regarded as 
a rebate, credit, credit balance, gift, divi- 
dend, or participation or share in profits, 
or otherwise, is hereby adjudged to be in 
violation of Section 1 of the Sherman Act; 
and the complaint states a cause of action 
under Section 1 of the Sherman Act (15 
U. S. C. Sec. 1), upon which relief may 
be granted. 

[Definitions] 


II. Wherever used in this judgment: 


(a) “Corporate defendant” means N. P. 
Benson Optical Company and its succes- 
sors, assigns, officers, directors, agents, em- 
ployees and representatives and each and 
every other person acting, or claiming to 
act, under, through, or for such defendant 
excluding, however, the defendant individual 
doctors and the defendant class doctors as 
hereinafter respectively defined. 

(b) “Defendant individual doctors” means 
those oculists named in the complaint as 
individual defendants and as representatives 
of the defendant class doctors and each 
person acting or claiming to act under, 
through, or for any such defendant indi- 
vidual doctor. 
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(c) “Defendant class doctors” means those 
oculists whose names are listed in Exhibit 
1 [omitted] attached hereto, and each person 
acting, or claiming to act, under, through, 
or for any such doctor. 

(d) “Person” means an individual, pro- 
prietorship, partnership, association, joint 
stock company, business trust, corporation, 
or any other business organization or en- 
terprise. 

(e) “Ophthalmic goods” means ophthalmic 
lenses, lens blanks, spectacle frames, mount- 
ings, eyeglasses, spectacles, and component 
parts or combinations of any of these ar- 
ticles sold or offered for sale within the 
United States, its territories and posses- 
sions, and as so defined does not include 
sunglasses or industrial safety equipment 
not containing lenses ground to prescription. 

(f) “Dispensing” means the sale within 
the United States, its territories and pos- 
sessions to consumers, of ophthalmic goods, 
particularly of spectacles and parts thereof, 
and of repair parts and services in connec- 
tion therewith, and/or the measurement of 
facial characteristics for spectacles and the 
fitting and adjustment of such spectacles to 
the face. 

(g) “Dispenser” means one who engages 
in dispensing. The term shall not be deemed 
to apply to a refractionist who engages in 
dispensing in his own professional offices 
(either himself or through a bona fide em- 
ployee) to his own patients only. 

(h) “Consumer” means any person who 
wears spectacles, or any patient for whom 
spectacles have been prescribed by a re- 
fractionist. 


[Rebates Prohibited] 


IlI. Each defendant individual doctor 
and defendant class doctor is hereby per- 
petually enjoined: 


(a) From accepting, directly or indirectly, 
or designating any other person to thus 
accept, from any dispenser (whether such 
dispenser acts or purports to act as an 
agent of the doctor, or otherwise), any pay- 
ment arising out of or connected with 
dispensing to any patient of such defendant 
doctor, whether such payment is in the 
form of, or is described or regarded as, a 
rebate, credit, credit balance, gift, dividend, 
participation in or share in profits, or 
otherwise; 

(b) Entering into or participating in any 
plan, arrangement, or scheme whereby said 
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defendant doctor receives from any dis- 
penser (whether such dispenser acts or 
purports to act as agent of the doctor, or 
otherwise) directly or indireetly in any 
form (including any of the forms and 
methods referred to above) any payment 
arising’ out of or connected with dispensing 
to any patient of such defendant doctor. 

IV. The corporate defendant is hereby 
perpetually enjoined from making, directly 
or indirectly, any payment to any refrac- 
tionist (including any oculist), or any agent, 
representative, employee or designee of any 
refractionist, arising out of or connected 
with dispensing, whether or not such pay- 
ment is in the form of, or is described or 
regarded as, a rebate, credit, credit balance, 
gift, dividend, participation in or share in 
profits, or otherwise; and whether such pay- 
ment constitutes an individual transaction, 
or is part of any plan or program. 


[Fixing of Prices Prohibited] 


V. The corporate defendant and each of 
the defendant individual and class doctors 
are hereby perpetually enjoined from enter- 
ing into any agreement, understanding or 
concert of action with any other person 
or persons, fixing or attempting to fix the 
consumer price to be charged for ophthalmic 
goods or services, and from dictating, pre- 
scribing, controlling or interfering with, or 
attempting to dictate, prescribe, control, or 
interfere with the consumer prices charged 
or to be charged by any other person or 
persons for such ophthalmic goods or serv- 
ices; provided, however, that nothing con- 
tained in this judgment shall be deemed to 
prevent or restrain any of the defendants, 
after the expiration of ten years from the 
date of this judgment, from making such 
suggestions or making and enforcing such 
agreements as to prices as may then be 
lawful. 


[Notice of Judgment] 


VI. The plaintiff shall mail a copy of this 
judgment to each member of the defendant 
class doctors whose name is set forth in 
Exhibit 1 [omitted], attached hereto and 
made a part hereof. Such mailing shall be 
by franked envelope to the last known ad- 
dress of each of such defendant class doc- 
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tors, and the plaintiff, after making such 
mailing, shall file an affidavit of mailing 
with the Clerk of this Court. The plaintiff 
may transmit with such mailing a letter, 
in a form to be approved by the Court, 
covering the transmission of such judgment 
and explaining the application of the judg- 
ment to the doctor. 


[Compliance and Surveillance] 


VII. For the purpose of securing com- 
pliance with this judgment, and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall upon written 
request of the Attorney General or an Assist- 
ant Attorney General and on reasonable 
notice to any defendant made to its prin- 
cipal office be permitted, subject to any 
legally recognized privilege: (1) access 
during the office hours of said defendant to 
all books, ledgers, accounts, correspondence, 
memoranda and other records and docu- 
ments in the possession or under the con- 
trol of said defendant relating to any matters 
contained in this judgment and (2) subject 
to the reasonable convenience of said de- 
fendant and without restraint or interfer- 
ence from it to interview such defendant, 
or officers or employees thereof, who may 
have counsel present, regarding any such 
matters; provided, however, that no infor- 
mation obtained by the means provided in 
this paragraph shall be divulged by any 
representative of the Department of Justice 
to any person other than a duly authorized 
representative of such Department, except 
in the course of legal proceedings to which 
the United States is a party for the purpose 
of securing compliance with this judgment 
or as otherwise required by law. 


[Jurisdiction Retained] 


VIII. Jurisdiction of this Court is re- 
tained for the purpose of enabling any of 
the parties to this decree to apply to the 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this decree, for the modification 
thereof, or the enforcement of compliance 
therewith and for the punishment of viola- 
tions thereof. i 
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[62,865] American Can Company v. Bruce’s Juices, Inc. 
In the United States Court of Appeals for the Fifth Circuit. No. 13,037. June 14, 1951. 


Appeal from the United States District Court for the Southern District of Florida. 
On Petition for Rehearing. Denied. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Discounts Not Related to Savings in Selling or Shipping— 
Annual Volume Discount Schedules.—The selling of cans on the basis of a price schedule, 
when the application of the schedule is determined by the total yearly volume of purchases 
of a customer, with the differences between the prices on the schedule having no close 
relationship to differences in the costs of selling and shipping individual purchases to 
customers, cannot be justified under the language of the Robinson-Patman Act, and is 
unlawful. 


See the Robinson-Patman Act annotations, Vol. 1, § 2212.314, 2212.510, 2212.530, 
2212.545. 


Price Discrimination—Freight Charges—Discounts by Calculation from Nearest Ware- 
house, Not from Point of Shipment—When unjustifiable or secret rebates or discounts 
are given to certain customers, as by the pricing of articles to include freight as though 
shipment were made from the nearest warehouse rather than from the more distant plant 
where the order was actually filled, then the refusal to grant the same discounts to another 
purchaser, and requiring that he pay the actual freight costs, is a discriminatory practice. 


See the Clayton Act annotations, Vol. 1, J 2024.49, 2024.57, 2024.62; Robinson-Patman 
Act annotations, Vol. 1, J 2212.165, 2212.390, 2212.590, 2212.7892. 


Explaining and denying rehearing on a decision of the Court of Appeals for the Fifth 


Circuit, reported at {| 62,796. 


Before McCorp, Borax and RUSSELL, Circuit Judges. 


McCorp, Circuit Judge:[in full text] From 
a careful consideration of the petition for 
rehearing filed by appellant in this cause, 
we conclude that the opinion heretofore filed 
warrants explanation. The Court held: 


“Tt was shown that in granting quantity 
discounts the defendant did not adhere to 
the various brackets of its discount schedule. 
To the contrary, it began to divide and 
classify all of. its customers into three 
groups designated as ‘A’, ‘B’ and ‘C’. * * *” 
(Italics ours) 


[Yearly Volume Discounts] 


Even though the record evidence does 
sustain the contention that defendant ad- 
hered in some sort to its quantity discount 
schedule, we adhere to our former holding 
that such schedule was nevertheless dis- 
criminatory for the reason that the discounts 
granted were based almost entirely on the 
annual volume of purchases, and were 
legally unjustified as having practically no 
relation to the actual cost of selling cus- 
tomers, or reasonable classes of customers. 
In this connection, our former opinion speaks 
exactly and succinctly in this wise: 
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“Thus, for all practical purposes, the 
above grouping of defendant’s customers 
was based almost entirely on the annual 
volume of their respective purchases, and 
was in no wise governed by the actual 
cost of selling customers.” 


[Discounts by Fictitious Freight Charges] 


Appellant further complains of the state- 
ment in the opinion to the effect that plain- 
tiff's competitors, Engelman Gardens of 
Texas and Morgan Packing Company of - 
Indiana, “had: received from the defendant 
special discounts on the price of a particular 
type Iscan which had been denied to plaintiff.” 
(Italics ours.) In the above quoted lan- 
guage, the court had reference to that testi- 
mony concerning the alleged “secret low 
price” on the 3.12 Iscan which was offered 
to plaintiff's competitor, Engleman Gardens, 
in the Fall of 1939, and later made available 
to Morgan Packing Company, in June, 1940. 
We adhere to our former holding that this 
lower price, or its equivalent, was actually 
and in effect “denied to plaintiff” for the 
reason that defendant failed to adhere to 
its established freight pricing policy with 
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Tespect to the 3.12 Iscan shipments desired except plaintiff were ever required to pay 
by plaintiff by refusing to quote a price on freight on a shipment of the 3.12 Iscan” is 
such shipments which would include the explained by insertion of the phrase “un- 
freight to plaintiff's Tampa plant, and that usual and discriminatory” before the word 
under the circumstances such action was “freight”, making the challenged quotation 


unlawful and discriminatory. read: 

Appellant fastens upon the statement in “Tt was not shown that any of defend- 
our opinion that “the unlawful discrimina- ant’s customers except piaingel were ever 
tions of the defendant * * * had the effect required to pay unusual and discriminatory 
of restricting its (plaintiff's) can quota for freight on a shipment of the 3.12 Iscan.” 
the duration of the war’ as a basis for the (Italics ours). 
contention that this Court arbitrarily awarded Upon further consideration of the motion 


damages tor that entire period. Neither for the assessment of additional attorneys’ 
the trial court nor this Court has ever con- fees we conclude that counsel for appellee 
doned such an award, and such contention are entitled to an additional allowance in 
is Wholly without substance or merit. No the amount of Five Thousand Dollars 
damages were included in the award for the ($5,000.00) for their services upon this 
period subsequent to December 9th, 1942, appeal. 

as it is without dispute that Order M-81 did 
not adversely affect plaintiff’s sales after 
that date. 


With the opinion thus modified, the peti- 
tion for rehearing is hereby 


[Amended Language] DENIED. 


That portion of the opinion wherein it is 
held that none “of defendant’s customers 


[] 62,866] Columbia Records, Inc. v. Sam Goody. 


In the Supreme Court of the State of New York, Appellate Division, First Depart- 
ment, April, 1951. No. 4411. Dated June 20, 1951. 


Appeal from a judgment of the Supreme Court, New York County, in favor of the 
defendant dismissing the complaint on the merits, after trial before an Official Referee. 
Reversed and remanded. 


New York Fair Trade (Feld-Crawford) Act 


Fair-Trade Contracts—Items Subject to Fair-Trade Contracts—Fair and Open 
Competition— “Two articles may be competing in the same general class although one 
or both has unique or distinctive characteristics which cannot be exactly reproduced 
by a competitor.” A phonograph record company may therefore fair trade a long playing 
record although such records are unique in that they contain compositions and the work 
of recording artists not contained in records produced by its competitors. Evidente 
indicates that competing companies manufacture long playing records, use the same 
advertising media to reach customers in the same market, and compete in the sale of 
records of the same general class, such as symphonic records, classical soloists, and 
popular records. 


See the Resale Price Maintenance Commentary, Vol. 2, { 7162; State Laws annota- 
tions, Vol. 2, ].8604.766. 


Defenses Against Fair Trade Enforcement—Not Fair Trading Items with Same 
Trade-Mark—Delay in Fair Trading an Item.—A phonograph record producer is not 
precluded from invoking its rights under the New York Fair Trade Act with respect 
to long playing records because it failed to enter into fair-trade contracts relating to 
other records bearing the same trade-mark. Although the producer does not enter into 
fair-trade contracts until two years after an item is first manufactured, it is entitled to 
injunctive relief against a retailer selling the fair-trade items below the established resale 
price where the required notification is given to the retailer. The producer is under no 
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obligation to try to prevent its distributor, an independent contractor, from supplying the 


retailer its records. 


See the Resale Price Maintenance Commentary, Vol. 2, § 7052, 7359; State Laws 


annotations, Vol. 2,  8604.732, 8604.80. 


For the plaintiff: Godfrey Goldmark; Ralph F. Colin; Ambrose Doskow; Roseman, 


Goldmark, Colin and‘Kaye. 


For the defendant: Leon G. Telsey; A. M. Lowenthal; Talsey, Lowenthal, Rothen- 


berg and Mason. 


Henry Cohen, of counsel (Cohen and Bingham, attorneys) for Decca Records, Inc., 


Amicus Curiae. 


Reversing and remanding an opinion of the Supreme Court of New York County, 


reported at {] 62,732. 


Coun, J.: [In full text] Plaintiff appeals 
from a judgment dismissing its complaint 
after a trial at Special Term before an 
Official Referee to whom were referred by 
stipulation for determination all issues 
involved. 


The action was brought by plaintiff pur- - 


suant to the provisions of the Feld-Craw- 
ford Fair Trade Act of the State of New 
York (General Business Law, § 369-a, 
et seqg.), wherein plaintiff sought an injunc- 
tion to permanently restrain defendant from 
advertising and selling plaintiff's trade- 
marked long playing phonograph records 
at prices below those set forth in fair trade 
contracts entered into by plaintiff with cer- 
tain of its retailers. 


Injunctive relief was denied to plaintiff 
upon the ground that plaintiff's records 
were not in “fair and open competition” 
with records of the “same general class 
produced by others” and upon the equitable 
grounds that plaintiff was barred by its 
“acts in derogation of its alleged rights 
under the trade-mark” from invoking the 
protection of the statute and that it had 
discriminated unfairly against defendant. 


[Long Playing Records] 


Plaintiff is a manufacturer of phonograph 
records which bear its trade-mark “Colum- 
bia” on the face of each record. In accord- 
ance with the provisions of the Fair Trade 
Law (Article XXIV-A Section 369-a of the 
General Business Law) Columbia entered 
into a price-fixing agreement with various 
retail dealers throughout the State of New 
York whereby minimum retail resale prices 
for certain of its records, commonly known 
as “LP” (long playing) records were estab- 
lished. The agreements became effective 
September 8, 1950. On or about September 


{@ 62,866 


1, 1950 plaintiff duly gave to defendant, as 
well as to other retailers, written notice 
of the price-fixing contracts and the mini-, 
mum retail resale rates set forth therein. 


There are about 68 manufacturers of long 
playing records, among whom plaintiff is 
numbered. Many of the other companies 
engaged in the manufacture of long playing 
records employ the same media of adver- 
tising as the plaintiff. Competing manu- 
facturers make records of each composition 
that is in public demand. Though plaintiff 
has contracts with performing artists who 
record exclusively for it, some of those art- 
ists have also made records for competing 
companies. 


Before 1948 plaintiff manufactured only 
one type of record,’that is a shellac record 
operating at a turntable speed of 78 revo- 
lutions per minute. In the summer of 1948 
plaintiff began to manufacture and sell a 
record which operates at a turntable speed 
of 33% revolutions per minute, which was 
designated as a long playing or microgroove 
record. The new long playing record, made 
of vinylite, is unbreakable and contains on 
one record the total work or works that 
had formerly required between three and 
seven records. It is this long playing rec- 
ord that Columbia has fair traded. 


[Distributor] 


Plaintiff does not sell directly to retailers 
but employs distributors, In the New York 
area plaintiff's exclusive distributor is 
Times-Columbia Distributors, Inc. 


[Defendant’s Practices] 


When plaintiff first entered into Feld- 
Crawford contracts, it made them applicable 
only to the long playing 33% r. p. m. 
records. Throughout the entire period 
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from the date of the introduction of the 
long playing records by plaintiff in 1948 to 
and through the time of the trial of this 
action, which took place during the month 
of November 1950, defendant continuously 
and openly advertised and sold such records 
at less than plaintiff's catalogue prices. 


Defendant has been selling phonograph 
records for thirteen years and for all that 
time with plaintiff's knowledge, has con- 
sistently and openly sold them, including 
those of plaintiff’s manufacture, at less than 
their list price. Defendant admits that un- 
derselling his competitors has always been 
an essential part of his business. He con- 
tends that the agreement on which Colum- 
bia bases this action is not a binding con- 
tract and he also contends that by its acts 
of acquiescence and condonation of his 
Price-cutting activities prior to September 
8, 1950, Columbia has abandoned and 
waived its rights and is estopped from as- 
serting any derived from the provisions of 
the Feld-Crawford Act. 


[Feld-Crawford Act] 


So far as pertinent, the provisions of the 
Fair Trade Law read as follows: 


General Business Law 


“Sec. 369-a. Price fixing of certain com- 
modities permitted. 


“1. No contract relating to the sale or 
resale of a commodity which bears, or the 
label or content of which bears, the trade 
mark, brand, or name of the producer or 
owner of such commodity and which is in 
fair and open competition with commodi- 
ties of the same general class produced 
by others shall be deemed in violation of 
any law of the state of New York by 
reason of any of the following provisions 
which may be contained in such contracts: 


“(a) That the buyer will not resell 
such commodity except at the price stip- 
ulated by the vendor; * * * 

iL #4 K 

Sec. 369-b. Unfair competition defined 
and made actionable. 

“Wilfully and knowingly advertising, 
offering for sale or selling any commodity 
at less than the price stipulated in any 
contract entered into pursuant to the pro- 
vision of section three hundred sixty- 
nine-a, whether the person so advertis- 
ing, offering for sale or selling is or is 
not a party to such contract, is unfair 
competition and is actionable at the suit 
of any person damaged thereby.” 


Added L. 1940, c. 195, §3, eff. March 19, 
1940. 
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[Fair and Open Competition] 


The Feld-Crawford Act by its terms ap- 
plies only to commodities that are in fair 
and open competition with commodities of 
the same general class produced by others. 
The learned Referee for whose ability we 
have great respect, found that plaintiff’s 
long playing records failed to meet this re- 
quirement. He ruled that the statute could 
be applied to phonograph records only if 
the industry was characterized by competi- 
tion between recordings of the same com- 
position made by the same artist. That 
construction, we think, is too restricted. 


It is our view that plaintiffs long play- 
ing records are in fair and open competition 
with records of the same general class pro- 
duced by others. As mentioned above, long 
playing records are being manufactured and 
sold by at least 68 different companies. Ac- 
cording to the testimony of plaintiff’s pres- 
ident, competing companies use the same 
advertising media to reach customers in 
the same market and they compete in the 
sale of records of the same general class, 
such as symphonic records, classical solo- 
ists, and popular records. Many prominent 
artists, too, have made recordings for dif- 
ferent companies, which recordings are now 
available to the public. 


Two articles may be competing in the 
same general class although one or both 
has unique or distinctive characteristics 
which cannot be exactly reproduced by a 
competitor. Where there is competition 
in generally similar trade-marked articles of 
almost any description, such as articles of 
merchandise, drug products, liquor, and 
books, such products may be placed under 
Fair Trade contracts. A statute identical 
with our New York law has been held to 
apply to tooth brushes made of patented 
nylon because they were in fair and open 
competition with brushes of other materials 
(Weco Products Co. v. Mid-City Cut Rate 
Drug Stores (Cal. Super. Ct. 1940) CCH 
TravE REGULATION Reports, Vol. 2, Par. 
7162). It has likewise been held by the high- 
est court of the State of Maryland that the 
statute of that state applies to copyrighted 
books (Schill v. Remington Putnam Book 
Co., 179 Md. 83; Hutzler Bros. Co. v. Rem- 
ington Putnam Book Co., 186 Md. 210). Two 
of the leading decisions under the Feld- 
Crawford Act in this state involved perfume 
(Bourjois Sales Corp. v. Dorfman, 273 N. Y. 
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167; Guerlain, Inc. v. Woolworth Co., 297 
Noyeeth)s 

In the circumstances it would appear that 
the finding to the effect that plaintiff’s long 
playing records are not in fair and open 
competition with the records of the same 
general class produced by others so as to 
entitle plaintiff to the protection of the Fair 
Trade Law is not tenable. 


[Defenses] 


Dismissal of the complaint was also based 
on two equitable grounds, the first of these 
being predicated upon four findings, as 
follows: 


(1) Plaintiff's failure to resort to the 
statute for records bearing the trade-mark 
“Columbia” other than its 3314 r. p. m. long 
playing records. 


(2) Plaintiff's contribution to advertise- 
ments offering shellac records for sale at 
less than list prices. 


(3) Plaintiff's failure to establish mini- 
mum retail prices for its long playing rec- 
ords prior to September 8, 1950 despite the 
fact that it had knowledge of defendant’s 
price cutting practices. 


(4) Plaintiff's allowing its distributor to 
continue selling its records to defendant 
“down to the very day of the trial.” 


These facts were held to show that plain- 
tiff’s good will did not require the protection 
of the statute; that plaintiff had not invoked 
the statute to protect its good will but 
“merely as a device to fix prices,”’—a pur- 
pose not within the legislative intent. They 
were also held to show that plaintiff had 
allowed the defendant to build up a good 
will through the sale of its records in past 
years at less than list prices and hence was 
estopped from invoking on September 1, 
1950, its statutory rights against defendant. 


[Discrimination] 


The other equitable ground for denying 
relief is that plaintiff had discriminated 
against defendant, in that its distributor, 
Times-Columbia, had refused defendant’s 
requests for cooperative advertising allow- 
ances while granting such allowances to 
his principal competitors and in ‘that de- 
fendant’s large order which would have car- 
ried a special return privilege and extended 
credit terms was rejected by Times-Colum- 
bia in September, 1950. 
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The finding that plaintiff was precluded 
by its prior conduct from enforcing its 
statutory rights is not warranted. Plaintiff 
is not barred from invoking the statute with 
respect to long playing records simply be- 
cause it did not enter into Fair Trade con- 
tracts relating to its other records. The 
Fair Trade Act is wholly permissive and 
gives the owner of a trade-marked product 
the right to protect his price level, if he 
chooses to do so. Failure to establish retail 
prices for shellac records does not impair plain- 
tiff’s rights under the statute with respect 
to long playing records. 

The fact that plaintiff contributed toward 
advertisements of shellac records at cut 
prices is immaterial and was erroneously 
given consideration. 


[Delay in Fair Trading] 


Plaintiff’s failure to establish minimum retail 
prices for its long playing records prior to 
September 1950 did not deprive it of its 
right to relief when at that time it chose 
to avail itself of the statutory protection. 

For two years prior to Columbia’s entry 
into the Fair Trade contracts, it had been 
producing long playing records. We do 
not subscribe to the doctrine that the right 
to invoke the statute may be lost by aban- 
donment, acquiescence or estoppel because 
of inaction prior to the making of the Fair 
Trade contracts. The Court of Appeals in 
an opinion by Judge Futp has said that the 
use of the trade-mark and the name of the 
producer is the sole condition necessary to 
render the statute applicable. (Guerlain, Inc. 
v. Woolworth Co., 297 N. Y. 11, 19.) In- 
deed, the law is well settled that 

“Mere acquiescence or delay alone, not 
amounting to an estoppel, does not bar an 
action for infringement of a trade-mark 
or one based on unfair competition and, 
while acquiescence or delay may be used 
as a bar to recovery for damages, it does 
not preclude the granting of injunctive 

relief. (Menendez v. Holt, 128 U. S. 514.)” 
(Tiffany & Co. v. Tiffany Productions, Inc. 
[opinion by Dore, J.], 147 Misc. 679, 682, aff’d 
237 App. Div. 801, aft’d 262 N. Y. 482.) 

No defense of abandonment, acquiescence 
or estoppel was established. Defendant 
was neither misled nor lulled into security 
by plaintiff but quite the contrary. After 
direct notification of the fair trading of 
prices of the long playing records, defend- 
ant persisted in cutting prices of this com- 
modity. Such conduct, in the circum- 
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stances, fully warranted injunctive relief to 
plaintiff (Calamia v. Goldsmith Bros. Inc.. 
299 N. Y. 636). Plaintiff was under no 
obligation to try to prevent its distributors 
from supplying its records to defendant. 

With respect to the second equitable 
ground upon which the complaint was dis- 
missed, it is suffice to say that plaintiff did 
not discriminate against defendant. The 
only acts of alleged discrimination were acts 
of the distributor, an independent contrac- 
tor. Not only did the defendant fail to 
prove that those acts constituted unfair dis- 
crimination, but each of them was affirma- 
tively justified by the evidence. 


[Fair Trading All Trade-Mark Items] 


Defendant is not obliged to purchase a 
fair-traded commodity. The law is clear 
that a commodity plus the trade mark 
which it bears as evidence of its origin and 
quality of the commodity belongs to the 
producer. The good will in his commodity 
is a proper subject of legislation. If de- 
fendant desires to continue to deal in plain- 
tiffs long playing records which are 
fair-traded, he must do so upon the terms 
imposed by the plaintiff. The Referee has 
sought to engraft upon the statute certain 
limitations which the legislature of this 
state had not seen fit to write into it, 
namely, the requirement ‘that a manufac- 
turer or producer invoking its aid must ap- 
ply it to all commodities bearing the same 
trade mark; that he do so as soon as the 
commodity is placed upon the market; and 
that he take steps to deprive the offending 
retailer of a supply of the commodity. 
There is no basis in law for thus delimiting 
the mandate of the statute. Any attempt by 
the court to impose these restrictions upon 
a producer or manufacturer would deprive 
him of the protection which the law gives 
to his fair-traded commodity. 


In Old Dearborn Co. v. Seagram Corp., 299 
U. S. 183, the Supreme Court (at pages 
193-194) said: 


“Appellants here acquired the com- 
modity in question with full knowledge 
of the then-existing restriction in respect 
of price which the producer and whole- 
sale dealer had imposed, and, of course, 
with presumptive if not actual knowledge 
of the law which authorized the restric- 
tion. Appellants were not obliged to buy; 
and their voluntary acquisition of the 
property with such knowledge carried 
with it, upon every principle of fair deal- 
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ing, assent to the protective restriction, 
with consequent lability under Section 2 
of the law by which such acquisition was 
conditioned.” 


By law of this state, wilfully and know- 
ingly selling any commodity at less than 
the prices stipulated in any contract made 
pursuant to the statute is unfair competi- 
tion. In Bristol-Myers Co. v. Picker, 302 
N. Y. 61, FROEsSEL, J., wrote: 


“The Fair Trade Law unqualifiedly pro- 
vides that price cutting fair trade articles 
in and of itself is unfair competition. We 
have heretofore recognized that the pri- 
mary legislative aim is to protect the 
good will of the trade-mark owner, and 
that when a commodity which bears a 
brand name is resold for less than the 
minimum price specified in the fair trade 
contracts, ‘such conduct’ is a ‘violation’ 
of the plain. mandate of the Fair Trade 
Act, and ‘is properly restrained by in- 
junctive relief’ (Guerlain, Inc. v. Wool- 
Lipa iy (Corp WAY ANY NES WZ IK) ee 

“The ‘assault upon the good will’ is the 
injury or damage resulting from the un- 
fair competition, and is actionable under 
the statute even though proof of specific 
money damages is not supplied; in other 
words, injury to good will, actual or 
threatened, lies at its base. In Westcott 
Chuck Co. v. Oneida Nat. Chuck Co. (199 
N. Y. 247, 251) in an action to restrain 
unfair competition, we said in effect that 
even in an action at law proof of actual 
damage is necessary only to justify more 
than a nominal recovery. But this is an 
action in equity and does not require a 
showing of specific money damage to 
support an injunction * * * To hold 
otherwise would defeat the purpose of the 
Sta Liter en aoe ae 

[Schwegmann Decision] 

Accordingly, the judgment dismissing the 
complaint should be reversed. However, we 
cannot on the record before us make a final 
disposition of the case since additional proof 
is necessary to determine to what extent, 
if any, this cause is governed by the deci- 
sion of the Supreme Court of the United 
States in Schwegmann Bros. v, Calvert Dis- 
tillers Corp., decided May 21, 1951 (— U. S. 
—). The cause is, therefore, remanded to 
the Special Term for reconsideration in the 
light of that decision and in accordance 
with the opinion herein. (Cf. Sunbeam Cor- 
poration v. Wentling, No. 538, decided by 
Supreme Court of United States on June 
4, 1951, —U. S. —.) 

All concur. 
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United States v. Liquidometer Corp. 
[1 62,867] United States v. The Liquidometer Corporation. 
In the United States District Court for the Southern District of New York. Civil 


Action No. 34-501. Filed June 15, 1951. 


Sherman Antitrust Act 


Consent Decree—Measurement Gauges—Cartels—Licensing of Patents—Infringe- 
ment Suits Enjoined——A manufacturer of measurement gauges by a consent decree is 
enjoined from entering into any agreements with foreign manufacturers of gauges allocat- 
ing territories, restraining exports or imports, refraining from competition in any territory, 
limiting production, apportioning customers, excluding competitors, and fixing of prices. 
The defendant is enjoined from refusing to sell gauges to any person where the reason 
for such refusal is that such gauges are for use or resale in some other country. In regard 
to the defendant’s patents, he is prohibited from granting exclusive licenses, required to 
issue on a non-discriminatory basis a non-exclusive license to applicants, and enjoined 
from instituting infringement suits for any infringement alleged to have occurred or 


accrued prior to this judgment under certain patents. 
See the Sherman Act annotations, Vol. 1, J 1220.151, 1530.70, 1590. 
For the plaintiff: H. G. Morison, Assistant Attorney General; Sigmund Timberg, 


Marcus A. Hollabaugh, Melville C. Williams, Special Assistants to the Attorney General; 
John V. Leddy, Trial Attorney; Irving H. Saypol, United States Attorney. 


For the defendant: Allan D. Emil. 


Final Juagment 


Dewey, District Judge: [In full text] The 
plaintiff, United States of America, having 
filed its complaint on January 17, 1946 and 
the defendant having filed its answer on 
May 2, 1946, and plaintiff and defendant by 
their respective attorneys, having severally 
consented to the entry of this final judg- 
ment without trial or adjudication of any 
issue of fact or law herein, and without ad- 
mission by any of the parties in respect of 
any such issue; 

Now therefore, before any testimony has 
been taken herein and without trial or ad- 
judication of any issue of fact or law herein, 
and upon consent of plaintiff and defendant, 
it is hereby 


Ordered adjudged and decreed: 


I 
[Sherman Antitrust Act] 


That this Court has jurisdiction of the 
subject matter hereof and of the parties 
hereto, and that the complaint states a 
cause of action against the defendant under 
Section 1 of the Act of Congress of July 2, 
1890, entitled “An Act to protect trade and 
commerce against unlawful restraints and 
monopolies,” as amended. 
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II 
[Defimtions] 
1. As used in this judgment: 


(a) “Liquidometer” means defendant The 
Liquidometer Corporation. 

(b) “French Simmonds” means Societe 
d’Etudes Simmonds, a corporation (or as- 
sociation) organized and existing under the 
laws of France, with a principal place of 
business in Paris, France. 


(c) “English Simmonds” means Sim- 
monds Development Corporation, Limited, 
a corporation organized and existing under 
the laws of the United Kingdom with a 
principal place of business in London, England. 

(d) “Gauges” means instruments or de- 
vices used for the purpose of indicating or 
recording the quantity of liquid contained 
in a tank or other container. 


(e) “United States” means the United 
States of America and its territories and 
possessions. 


(f) “Patent” includes not only a patent 
but an application for a patent, a renewal, 
a reissue, a division and an extension of 
any patent or patent application. 


(g¢) “Person” means an individual, part- 


nership, firm, association, corporation, or 
other business or legal entity. 


Copyright 1951, Commerce Clearing House, Inc. 


Number 218—119 
7-5-51 


[Applicability of Provisions] 


2. The provisions of this judgment ap- 
plicable to the defendant shall apply to the 
defendant, its officers, directors, agents, em- 
ployees, subsidiaries, successors and assigns, 
and all other persons acting or claiming to 
act under, through or for such defendant, 
and upon those persons in active concert or 
participation with them, who receive actual 
notice of this judgment by personal service 
or otherwise. 


I 


[Agreements Terminated] 

A. Each of the following agreements is 
hereby terminated; and defendant is hereby 
enjoined and restrained from the further 
performance or enforcement of any of the 
provisions of said agreements and of any 
agreements amendatory thereof or supple- 
mental thereto: 

1. Written agreement between defendant 
and French Simmonds dated October 19, 
1937 as modified by further written agree- 
ment dated February 28, 1938; 


2. Written agreement between defendant 
and English Simmonds dated October 9, 
1939. 


B. Defendant is hereby enjoined and re- 
strained from entering into, performing, en- 
forcing, adopting, adhering to, maintaining 
or furthering, directly or indirectly, or 
claiming any rights under, any contract, 
agreement, arrangement, understanding, plan 
or program for the purpose or with the 
effect of continuing, reviving or renewing 
any of the agreements listed in sub-division 
A of this Section ITI. 


IV 
[Foreign Agreements Prohibited] 


Defendant is hereby enjoined and re- 
strained from entering into, performing, 
adopting, adhering to, maintaining or fur- 
thering, directly or indirectly, or claiming 
any rights under, any combination, con- 
spiracy, contract, agreement, arrangement, 
understanding, or concerted plan of action 
with any foreign manufacturer of gauges, 
or any subsidiary, successor, assign, agent, 
sales representative or distributor thereof: 

A. To allocate or divide territories or 
markets for the production, sale or distribu- 
tion of gauges; 
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B. To limit, restrain or prevent importa- 
tion into, or exportation from, the United 
States of gauges; 

C. To refrain from production, sale or 
other distribution of gauges in any territory 
or market; 

D. To restrain or limit production, sale 
or other distribution of gauges, through 
quotas or otherwise, in any territory or 
market; 

E. To apportion customers for gauges 
in any territory or market; 

F. To refrain from competing, or to 
leave any person free from competition, in 
the production, sale or other distribution of 
gauges in any territory or market; 

G. To exclude any producer or distribu- 
tor of gauges from any territory or market, 
or to interfere with or restrict any such pro- 
ducer or distributor in competing in any 
territory or market; 

H. To fix, maintain or adhere to prices 
or price ranges, or other terms and condi- 
tions of sale or resale of gauges produced 
by defendant for sale or other distribution 
in any territory or market, or produced by 
any other person for sale or other distribu- 
tion in the United States. 


Vv 
[Aid to Foreign Companies Prohibited] 


Defendant is hereby enjoined and re- 
strained from refusing to sell gauges ta 
any person, or discriminating as to avail- 
ability, prices, terms and conditions of sale 
of such gauges, or failing to provide serv- 
ices and assistance relating to the distribu- 
tion or use of such gauges where the reason 
for such refusal, discrimination or failure 
is that such gauges are for use, resale, or 
other distribution, either in their original 
form or incorporated in another product, in 
some country or area other than the United 
States. 

VI 


A. Defendant is hereby enjoined and re- 
strained from granting any person an ex- 
clusive license, sublicense, or immunity under 
any, some or all patents or patent applica- 
tions listed in-Schedule A attached hereto 
[not reproduced]. 

B. Defendant is hereby ordered and di- 
rected to issue, on a non-discriminatory 
basis, to each applicant making a written 
request therefor a non-exclusive license, 


q 62,867 


64,570 


Court Decisions 


Number 218—120 
7-5-51 


U. S.v. Uhlemann Optical Co. of Illinois et al. 


sublicense or immunity under any, some or 
all patents or patent applications listed in 
Schedule A [not reproduced] under which 
defendant has, prior to such request, granted 
a similar or equivalent license, sublicense 
or immunity to any person. 


VII 


Defendant is hereby enjoined and re- 
strained from instituting or threatening to 
institute or maintaining any suit, counter- 
claim or proceeding, judicial or administra- 
tive, for infringement or to realize or collect 
damages or compensation for any infringe- 
ment alleged to have occurred or accrued 
prior to the date of this judgment under 
any patent or patent application listed in 
Schedule A [not reproduced]. 


VIIl 
[Notice to Foreign Companies] 


Defendant is hereby ordered and directed 
within 60 days from the date of this judg- 
ment to provide copies thereof to French 
Simmonds and English Simmonds. 


IX 
[Clayton Act] 


The provision of this judgment shall be 
limited to transactions in or affecting com- 
merce as defined in Section 1 of the Clay- 
ton Act. 

x 


[Compliance and Inspection] 


For the purpose of securing compliance 
with this judgment, and for no other pur- 
pose, duly authorized representatives of the 
Department of Justice shall, on written re- 
quest of the Attorney General or an Assist- 
ant Attorney General and on reasonable 
notice to the defendant made at its principal 
office, be permitted, subject to any legally 


recognized privilege, (1) access, during the 
office hours of said defendant, to all books, 
ledgers, accounts, correspondence, memo- 
randa and other records and documents in 
the possession or under the control of said 
defendant, relating to any matters contained 
in this judgment and (2) subject to the rea- 
sonable convenience of said defendant and 
without restraint or interference from said 
defendant, to interview officers or employees 
of said defendant, who may have counsel 
present, regarding any such matters. Upon 
written request of the Attorney General or 
an Assistant Attorney General said defend- 
ant shall submit such reports in writing 
with respect to the matters contained in 
this judgment as may from time to time be 
reasonably necessary to the enforcement of 
this judgment. Information obtained by 
the means permitted in this Section X shall 
not be divulged by any representative of 
the Department of Justice to any person 
other than a duly authorized representative 
of the Department of Justice except in the 
course of legal proceedings for the purpose 
of securing compliance with this judgment 
in which the United States is a party or as 
otherwise required by law. 


xl 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained by 
the Court for the purpose of enabling any 
of the parties to this judgment to apply to 
the Court at any time for such further 
orders and directions as may be necessary 
or appropriate for the construction or carry- 
ing out of this judgment, for the amend- 
ment, modification or termination of any 
of the provisions thereof, for the enforce- 
ment of compliance therewith, and for the 
punishment of violations thereof. Dated: 
New York, N. Y. 


[f] 62,868] United States v. Uhlemann Optical Co. of Illinois et al. 
In the United States District Court for the Northern District of Illinois, Eastern 


Division. 


Civil Action No. 48 C 608. May 16, 1951. 


Sherman Antitrust Act 5 


, Consent Decree—Ophthalmic Goods and Prescription Grinding—Rebates and Price 
Fixing.—In a consent decree entered into by oculists representing both themselves and 
other oculists not present, and entered into also by optical supply companies and optical 
dispensing companies, the oculists are prohibited from receiving, and dispensers are pro- 
hibited from granting rebates or payments of part of the price paid by patients for 
ophthalmic supplies obtained from the dispensers upon the prescriptions of the oculists, 
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end agreements are prohibited which would attempt to fix the prices which should be 


charged for ophthalmic supplies. 


See the Sherman Act annotations, Vol. 1, § 1220.193, 1240.233, 1590. 


' For the plaintiff: H. G. Morison, Assistant Attorney General; Sigmund Timberg and 
Willis L. Hotchkiss, Special Assistants to the Attorney General; and Harry, Re Walan, 


Special Attorney. 


For the defendants: Jack I. Levy and David Paley. 


Final Judgment 


LaBuy, Judge: [In full text] Plaintiff, 
United States of America, filed its complaint 
herein on May 4, 1948. Thereafter, the cor- 
porate defendants and the defendant indi- 
vidual doctors appeared and filed their 
answers to the complaint, denying the sub- 
stantive allegations thereof and any viola- 
tions of law. 


On January 31, 1950, the Court entered 
an order directing the defendant class doc- 
tors, whose names were set forth in exhibits 
attached to said order, to appear and show 
cause why such doctors should not be bound 
by any judgment entered in this case. (A 
copy of such order, omitting the list of 
names, is attached hereto as Exhibit 1.) [not 
reproduced| Exhibit 2, attached hereto [not 
reproduced], also sets forth the names of 
each defendant class doctor who either re- 
ceived a mailing and service of the afore- 
said order and failed to show cause why 
he should not be bound by any judgment 
entered in this case, or who submitted him- 
self to the jurisdiction of this Court and 
agreed to be bound by such judgment, 
whether after trial or by consent of the 
parties. 

Each of the corporate defendants and the 
defendant individual doctors hereby consents 
to the entry of this final judgment. The 
consent of each defendant individual doctor 
is made both as an individual and as rep- 
resentative of the defendant class doctors 
as hereinafter defined. 


Now, therefore, upon such consents, no 
testimony having been taken, and without 
any finding or adjudication of fact or as to 
past specific transactions, or any admission 
by reason of such consents or this judgment, 
excepting only the statements hereinabove 
set forth, which are made solely for the 
purpose of this proceeding; it is hereby 
Ordered, adjudged, and decreed as follows: 


[Jurisdiction of Subject Matter] 


I. This Court has jurisdiction of the sub- 
ject matter and of all defendants named in 


Trade Regulation Reports 


the complaint, including the defendant class 
doctors named in Exhibit 2 [not reproduced] 
any agreement, understanding and concer’ 
of action, whether written or oral, expres: 
or implied, of the type charged in the com- 
plaint, involving payment by any corporate 
defendant, directly or indirectly, to any of 
the defendant individual doctors or to de- 
fendant class doctors, or to any agent, rep- 
resentative, employee or designee of any 
such doctor, of the whole or any part of 
the purchase price of ophthalmic goods col- 
lected by any such corporate defendant 
(whether or not as agent or purported agent 
of such doctor) from any one or more pa- 
tients of any such doctor, and whether in 
the form of, or described or regarded as a 
rebate, credit, credit balance, gift, dividend, 
or participation or share in profits, or other- 
wise, is hereby adjudged to be in violation 
of Section 1 of the Sherman Act; and the 
complaint states a cause of action under Sec- 
tion 1 of the Sherman Act (15 U.S. C. Sec. 
1), upon which relief may be granted. 


[Definitions] 

II. Wherever used in this judgment: 

(a) “Corporate defendants” means Uhle- 
mann Optical Co. of Illinois and Uhlemann 
Optical Co. of Michigan, and their succes- 
sors, assigns, officers, directors, agents, em- 
ployees and representatives, and each and 
every other person acting, or claiming to 
act, under, through, or for such defendant 
excluding, however, the defendant individ- 
ual doctors and the defendant class doctors 
as hereinafter respectively defined. 


(b) “Defendant individual doctors” means 
those oculists named in the complaint as in- 
dividual defendants and as representatives 
of the defendant class doctors and each per- 
son acting or claiming to act under, through, 
or for any such defendant individual doctor. 

(c) “Defendant class doctors” means 
those oculists whose names are listed in Ex- 
hibit 2 attached hereto [not reproduced], and 
each person acting, or claiming to act, un- 
der, through, or for any such doctor. 
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(d) “Person” means an individual, pro- 
prietorship, partnership, association, joint 
stock company, business trust, corporation, 
or any other business organization or en- 
terprise. 

(e) “Ophthalmic goods” means ophthal- 
mic lenses, lens blanks, spectacle frames, 
mountings, eyeglasses, spectacles, and com- 
ponent parts or combinations of any of these 
articles sold or offered for sale within the 
United States, its territories and possessions, 
and as so defined does not include sun- 
glasses or industrial safety equipment not 
containing lenses ground to prescription. 


(f) “Dispensing” means the sale within 
the United States, its territories and pos- 
sessions to consumers, of ophthalmic goods, 
particularly of spectacles and parts thereof, 
and of repair parts and services in connec- 
tion therewith, and/or the measurement of 
facial characteristics for spectacles and the 
fitting and adjustment of such spectacles to 
the face. 


(g) ‘‘Dispenser” means one who engages 
in dispensing. The term shall not be deemed 
to apply to a refractionist who engages in 
dispensing in his own professional offices 
(either himself or through a bona fide em- 
ployee) to his own patients only. 


(h) “Consumer” means any person who 
wears spectacles, or any patient for whom 
spectacles have been prescribed by a refrac- 
tionist. 

[Rebates Prohibited] 


III. Each defendant individual doctor and 
defendant class doctor is hereby perpetually 
enjoined: 


(a) From accepting, directly or indi- 
rectly, or designating any other person to 
thus accept, from any dispenser (whether 
such dispenser acts or purports to act as 
an agent of the doctor, or otherwise), any 
payment arising out of or connected with 
dispensing to any patient of such detend- 
ant doctor, whether such payment is in 
the form of, or is described or regarded 
as, a rebate, credit, credit balance, gift, 
dividend, participation in or share in prof- 
its, or otherwise; 

(b) Entering into or participating in 
any plan, arrangement, or scheme where- 
by said defendant doctor receives from 
any dispenser (whether such dispenser 
acts or purports to act as agent of the 
doctor, or otherwise), directly or indi- 
rectly, in any form (including any of the 
forms and methods referred to above) any 
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payment arising out of or connected with 
dispensing to any patient of such defend- 
-ant doctor. 


IV. Each of the corporate defendants is 
hereby perpetually enjoined from making, 
directly or indirectly, any payment to any 
refractionist (including any oculist), or any 
agent, representative, employee or designee 
of any refractionist, arising out of or con- 
nected with dispensing, whether or not such 
payment is in the form of, or is described 
or regarded as, a rebate, credit, credit bal- 
ance, gift, dividend, participation in or share 
in profits, or otherwise; and whether such 
payment constitutes an individual transac- 
tion, or is part of any plan or program. 


[Price Fixing Prohibited] 


V. The corporate defendants, and each of 
the defendant individual and class doctors 
are hereby perpetually enjoined from enter- 
ing into any agreement, understanding, or 
concert of action with any other person or 
persons, fixing or attempting to fix the con- 
sumer price to be charged for ophthalmic 
goods or services, and from dictating, pre- 
scribing, controlling or interfering with, or 
attempting to dictate, prescribe, control, or 
interfere with the consumer. prices charged 
or to be charged by any other person or 
persons for such ophthalmic goods or serv- 
ices; provided, however, that nothing con- 
tained in this judgment shall be deemed to 
prevent or restrain any of the defendants, 
after the expiration of ten years from the 
date of this judgment, from making such 
suggestions or making and enforcing such 
agreements as to prices as may then be 
lawful. 

[Notice of Judgment] 


VI. The plaintiff shall mail a copy of this 
judgment to each member of the defendant 
class doctors whose name is set forth in 
Exhibit 2, attached hereto and made a part 
hereof [not reproduced]. Such mailing shall 
be by franked envelope to the last known 
address of each of such defendant class doc- 
tors, and the plaintiff, after making such 
mailing, shall file an affidavit of mailing with 
the Clerk of this Court. The plaintiff may 
transmit with such mailing a letter, in a 
form to be approved by the Court, covering 
the transmission of such judgment and ex- 


plaining the application of the judgment to 
the doctor. 
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[Visitation and Inspection] 


VII. For the purpose of securing com- 
pliance with this judgment, and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall upon written 
request of the Attorney General or an As- 
sistant Attorney General and on reasonable 
notice to any defendant made to its principal 
office be permitted, subject to any legally 
recognized privilege: (1) access during the 
office hours of said defendant to all books, 
ledgers, accounts, correspondence, memo- 
randa and other records and documents in 
the possession or under the control of said 
defendant relating to any matters contained 
in this judgment and (2) subject to the rea- 
sonable convenience of said defendant and 
without restraint or interference from it to 
interview such defendant, or officers or em- 
ployees thereof, who may have counsel pres- 
ent, regarding any such matters; provided, 
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however, that no information obtained by 
the means provided in this paragraph shall 
be divulged by any representative of the 
Department of Justice to any person other 
than a duly authorized representative of such 
Department, except in the course of legal 
proceedings to which the United States is a 
party for the purpose of securing compliance 
with this judgment or as otherwise required 
by law. 
[Jurisdiction Retained] 


VIII. Jurisdiction of this Court is re- 
tained for the purpose of enabling any of 
the parties to this decree to apply to the 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this decree, for the modification there- 
of, or the enforcement of compliance there- 
with and for the punishment of violations 
thereof. 


[] 62,869] United States v. American Optical Company, et al. 
In the United States District Court for the Northern District of Illinois, Eastern 


Division. Civil Action No. 46 C 1333. May 16, 1951. 


Sherman Antitrust Act 


Consent Decree—Ophthalmic Supplies and Prescription Grinding and Fitting—Rebates, 
Price Fixing, Requirements Contracts.—In a consent decree entered into by oculists rep- 
resenting both themselves and other oculists not present, and entered into also by ophthalmic 
supply companies and ophthalmic dispensing companies, the oculists are prohibited from 
receiving, and dispensers are prohibited from granting rebates or any part of the price paid 
by patients upon the prescriptions of the oculists, agreements are prohibited which would 
attempt to fix the prices to be charged for ophthalmic supplies or to fix the limits of the 
territories in which dispensers should sell their products, optical supply houses are prohibited 
from entering any contracts which would require purchasers to buy all their needs from 
one supplier, and optical supply houses are prohibited for the period of ten years from 
also engaging in the dispensing business. 

See the Sherman Act annotations, Vol. 1,  1220.193, 1220.203, 1220.204, 1240.233, 1590, 
1610.151, 1610.155, 1610.3515, 1610.385. 

For the plaintiff: H. G. Morison, Assistant Attorney General; Sigmund Timberg and 
Willis L. Hotchkiss, Special Assistants to the Attorney General; and Harry R. Talan, 
Special Attorney. 

For the defendants: George A. Ranney, Jr. 

For earlier opinions in same case, see {] 62,813, 62,814, and 1948-1949 TRADE CASES 
J 62,308. 
defendant individual doctors appeared and filed 
their answers and amended answers to the 


amended complaint, denying the substantive 
allegations thereof and any violations of law. 


Final Judgment 


LaBuy, Judge: [Jn full text] Plaintiff, 
United States of America, filed its complaint 
herein on July 23, 1946, and filed an amend- 
ment thereto on October 28, 1946. There- 
after, the corporate defendants and the 


Subsequent to the filing of the complaint, 
the corporate defendants, without prior notice 
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to the plaintiff or the Court, discontinued 
dispensing at all of their branches where 
such business was carried on and, in con- 
nection with such discontinuance in certain 
locations, transferred the dispensing busi- 
nesses and/or assets relating thereto in such 
locations to defendant transferees, who have 
been and are on the date of entry of this 
judgment engaged in dispensing on their 
own behalf. 

On September 18, 1950, leave of Court 
having first been obtained, plaintiff filed a 
supplemental complaint relating to such 
transfers to the defendant transferees. 


On February 26, 1948, the Court entered 
an order directing the defendant class doctors 
whose names were set forth in an exhibit 
attached to said order, to appear and show 
cause why such doctors should not be bound 
by any judgment entered in this case. (A 
copy of such order, omitting the list of 
names, is attached hereto as Exhibit 1.) [not 
reproduced.| Exhibit 2, also attached hereto 
[not reproduced], sets forth the names of 
each defendant class doctor who either re- 
ceived mailing and service of the aforesaid 
orders and failed to show cause why he 
should not be bound by any judgment en- 
tered in this case, or who submitted himself 
to the jurisdiction of this Court and agreed 
to be bound by such judgment, whether after 
trial or by consent of the parties. 


Each of the corporate defendants, defend- 
ant individual doctors, and defendant trans- 
ferees hereby consents to the entry of this 
final judgment. The consent of each de- 
fendant individual doctor is made both as 
an individual and as a representative of the 
defendant class doctors as hereinafter defined. 

Now, therefore, upon such consents, no testi- 
mony having been taken, and without any 
finding or adjudication of fact or as to past 
specific transactions, or any admission by 
reason of such consents or this judgment, 
excepting only the statements hereinabove 
set forth, which are made solely for the 
purpose of this proceeding; it is hereby 


Ordered, adjudged and decreed as follows: 


[Jurisdiction of Subject Matter] 


I. This Court has jurisdiction of the sub- 
ject matter and of all defendants named in 
the complaint, as amended, including the 
defendant class doctors named in Exhibit 2 
[not reproduced] and the defendant trans- 
ferees named in the supplemental complaint 
herein; any agreement, understanding and 
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concert of action, whether written or oral, 
express or implied, of the type charged in 
the complaint, involving payment by any 
corporate defendant, directly or indirectly, 
to any of the defendant individual doctors 
or to defendant class doctors, or to any 
agent, representative, employee or designee 
of any such doctor, of the whole or any 
part of the purchase price of ophthalmic 
goods collected by any such corporate de- 
fendant (whether or not as agent or pur- 
ported agent of such doctor) from any one 
or more patients of any such doctor, and 
whether in the form of, or described or re- 
garded as a rebate, credit, credit balance, 
gift, dividend, or participation or share in 
profits, or otherwise, is hereby adjudged to 
be in violation of Section 1 of the Sherman 
Act; and the complaint, as amended, and 
the supplemental complaint state a cause of 
action under Section 1 of the Sherman Act 
(15 U. S. C. Sec. 1), upon which relief may 
be granted. 
[Definitions | 
II. Wherever used in his judgment: 


(a) “Corporate defendants” means Ameri- 
can Optical Company, an association, American 
Optical Company, a corporation, and their 
respective successors, assigns, officers, di- 
rectors, agents, employees and representa- 
tives, and each and every other person 
acting or claiming to act under, through, or 
fer such defendant, excluding, however, the 
defendant individual doctors, the defendant 
class doctors and the defendant transferees, 
as hereinafter respectively defined. 

(b) “Defendant individual doctors” means 
those oculists named in the complaint as 
individual defendants and as representatives 
of the defendant class doctors and each per- 
son acting or claiming to act under, through, 
or for any such defendant individual doctor. 


(c) “Defendant class doctors” means 
those oculists whose names are listed in 
Exhibit 2 attached hereto [not reproduced], 
and each person acting, or claiming to act, 
under, through, or for any such doctor. 

(d) “Defendant transferees” means those 
persons who are named as defendants in the 
supplemental complaint herein and each person 
acting or claiming to act under, through, 
or for any such transferee. 

(e) “Person” means an individual, pro- 
prietorship, partnership, association, joint 
stock company, business trust, corporation, 
or any other business organization or enter- 
prise. 
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(f) “Ophthalmic goods” means ophthalmic 
lenses, lens blanks, spectacle frames, mount- 
ings, eyeglasses, spectacles, and component 
parts or combinations of any of these articles 
sold or offered for sale within the United 
States, its territories and possessions, and 
as so defined does not include sunglasses or 
industrial safety equipment not containing 
lenses ground to prescription. 

(g) “Dispensing” means the sale within 
the United States, its territories and posses- 
sions to consumers, of ophthalmic goods, 
particularly of spectacles and parts thereof, 
and of repair parts and services in connec- 
tion therewith, and/or the measurement of 
facial characteristics for spectacles and the 
fitting and adjustment of such spectacles 
to the face. 


(h) “Dispenser” means one who engages 
in dispensing. The term shall not be deemed 
to apply to a refractionist who engages in 
dispensing in his own professional offices 
(either himself or through a bona fide em- 
ployee) to his own patients only. 

(1) “Consumer” means any person who 
wears spectacles, or any patient for whom 
spectacles have been prescribed by a re- 
fractionist. 


[Prohibited Activities] 


III. Each defendant individual doctor 
and defendant class doctor is hereby per- 
petually enjoined: 

(a) From accepting, directly or indirectly, 
or designating any other person to thus 
accept, from any dispenser (whether such 
dispenser acts or purports to act as an agent 
of the doctor, or otherwise), any payment 
arising out of or connected with dispensing 
to any patient of such defendant doctor, 
whether such payment is in the form of, or 
is described or regarded as a rebate, credit, 
credit balance, gift, dividend, participation 
in or share in profits, or otherwise; 

(b) Entering into or participating in any 
plan, arrangement, or scheme whereby said 
defendant doctor receives from any dis- 
penser (whether such dispenser acts or 
purports to act as agent of the doctor, or 
otherwise) directly or indirectly in any form 
(including any of the forms and methods re- 
ferred to above) any payment arising out of 
or connected with dispensing to any patient 
of such defendant doctor. 
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[Rebates Prohibited] 


IV. Each of the corporate defendants and 
each of the defendant transferees is hereby 
perpetually enjoined from making, directly 
or indirectly, any payment to any refraction- 
ist (including any oculist), or any agent, 
representative, employee or designee of any 
refractionist, arising out of or connected 
with dispensing, whether or not such pay- 
ment is in the form of, or is described or 
regarded as, a rebate, credit, credit balance, 
gift, dividend, participation in or share in 
profits, or otherwise; and whether such pay- 
ment constitutes an individual transaction, 
or is part of any plan or program. 


[Business Practices Prohibited] 


V. Each of the corporate defendants is 
hereby perpetually enjoined from: 


(a) Enforcing, performing, or entering 
into any agreement, contract, or understand- 
ing with any defendant transferee by which 
such defendant transferee agrees to purchase 
from any corporate defendant the defendant 
transferee’s requirements or substantial re- 
quirements of any ophthalmic goods, sup- 
plies, or equipment for any designated period 
of time, or any specified volume of such 
goods, supplies, or equipment beyond those 
needed by the defendant transferee for his 
current business requirements and requested 
by him in the exercise of his own free 
choice; or agrees in advance to place orders 
for any shop work to be done by a corporate 
defendant. 


(b) Enforcing, performing, or entering 
into any contracts, agreements, or under- 
standings covering, or issuing any schedules 
fixing, or systematically suggesting, the con- 
sumer prices, terms, or conditions of sale 
on which any defendant transferee shall sell 
ophthalmic goods. 

(c) Enforcing, performing, or entering 
into any contract, agreement, or understand- 
ing with any defendant transferee dictating, 
prescribing, or suggesting to any such de- 
fendant transferee any arrangement restrain- 
ing or limiting such defendant transferee as 
to the territory in which he shall operate or 
do business, or restraining or limiting the 
type of business such defendant transferee 
may engage in or enter into. 

(d) Dominating, controlling, or interfer- 
ing with, or attempting to dominate, control, 
or interfere with, the purchasing, financial, 
promotional, or other business policies, prac- 
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tices, operation, management, expansion or 
other activities of -any such defendant 
transferee. 


(e) Enforcing, performing, or entering 
into any agreement, contract, or understand- 
ing under which any corporate defendant 
grants any credit, discount, rebate, or allowance, 
based on a percentage or other proportion 
of the amount of ophthalmic merchandise 
purchased from such defendant, which credit, 
discount, rebate, or allowance is applied, 
or to be applied, in whole or in part, to 
reduce indebtedness incurred by any defend- 
ant transferee in connection with the acquisi- 
tion from any corporate defendant- of 
dispensing assets, or the dispensing business, 
of one or more of the branches of any cor- 
porate defendant. 


[Restrictions on Dispensing Business] 


VI. Each of the corporate defendants is 
hereby enjoined for a period of ten years 
from the date of entry of this judgment from 
engaging in the business of dispensing, and 
from acquiring or holding any ownership 
interest, whether through the purchase or 
ownership of assets, stock or otherwise, in 
any person who engages in such business 
of dispensing. 


[Agreements Prolbited] 


VII. The corporate defendants, each 
of the defendant individual and class doctors, 
and each of the defendant transferees, are 
hereby perpetually enjoined from entering 
into any agreement, understanding or con- 
cert of action with any other person or 
persons, fixing or attempting to fix the con- 
sumer price to be charged for ophthalmic 
goods or services, and from dictating, pre- 
scribing, controlling or interfering with, or 
attempting to dictate, prescribe, control, or 
interfere with the consumer prices charged 
or to be charged by any other person or 
persons for such ophthalmic goods or serv- 
ices; provided, however, that nothing con- 
tained in this judgment shall be deemed to 
prevent or restrain any of the defendants 
after the expiration of the injunction con- 
tained in Section VI hereof from making 
such suggestions or making and enforcing 
such agreements as to prices as may then 
be lawful. 

[Notice to Judgment] 


VIII. The plaintiff shall: mail a copy of 
this judgment to each member of the de- 
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fendant class doctors whose name is set 
forth in Exhibit 2, attached hereto and made 
a part hereof [not reproduced]. Such mailing 
shall be by franked envelope to the last 
known address of each of such defendant 
class doctors, and the plaintiff, after making 
such mailing, shall file an affidavit of mailing 
with the Clerk of this Court. The plaintiff 
may transmit with such mailing a letter, 
in a form to be approved by the Court, cov- 
ering the transmission of such judgment and 
explaining the application of the judgment 
to the doctor. 


[Visitation and Inspection] 


IX. For the purpose of securing com- 
pliance with this judgment, and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall upon written 
request of the Attorney General or an Assist- 
ant Attorney General and on reasonable 
notice to any defendant made to its principal 
office be permitted, subject to any legally 
recognized privilege, (1) access during the 
office hours of said defendant, to all books, 
ledgers, accounts, correspondence, memo- 
randa and other records and documents in 
the possession or under the control of said 
defendant relating to any matters contained 
in this judgment and (2) subject to the rea- 
sonable convenience of said defendant and 
without restraint or interference from it 
to interview such defendant, or officers or 
employees thereof, who may have counsel 
present, regarding any such matters; pro- 
vided, however, that no information obtained 
by the means provided in this paragraph 
shall be divulged by any representative of 
the Department of Justice to any person 
other than a duly authorized representative 
of such Department except in the course of 
legal proceedings to which the United States 
is a party for the purpose of securing com- 
pliance with this judgment or as otherwise 
required by law. 


[Jurisdiction Retained] 


X. Jurisdiction of this Court is retained 
for the purpose of enabling any of the par- 
ties to this decree to apply to the Court at 
any time for such further orders and direc- 
tions as may be necessary or appropriate 
for the construction or carrying out of this 
judgment, for the modification thereof, or the 
enforcement of compliance therewith and 
for the punishment of violations thereof. 
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[] 62,870] Emerson Radio & Phonograph Corp. v. Standard Appliances, Inc. 


In the Supreme Court of New York County. Special Term, Part IX. 125 N. Y. L. J. 
2352, June 26, 1951. 


New York Fair Trade (Feld-Crawford) Act 


Fair-Trade Contracts—Application to Non-Signers—Transactions Involving Interstate 
Commerce.—A transaction which consists of the sale of a trade-marked product by a dis- 
tributor to a retailer within the same state, which is therefore an intrastate transaction, 
will nevertheless involve interstate commerce when the trade-mark is protected by fair- 
trade contracts in several states, when the retailer sells to some consumers outside his own 
state, and when the distributor supplies other retailers outside the state. 


See the State Laws annotations, Vol. 2, 8604.05; Resale Price Maintenance Com- 
mentary, Vol. 2, { 7306. 


Fair-Trade Contracts—Contracting Parties—Companies Bound as Parties by Merger 
or Estoppel.—A corporation which itself has entered no fair-trade contract may be bound 
as though it were a party to such contract when it is the surviving corporation of a merger 
with a corporation bound as a party to such contract, or when it is the successor of a corpo- 
ration by reason of transactions which effectively conceal the separate identities of the 
companies and support a general belief that there has been but one company. 


See the State Laws annotations, Vol. 2, { 8604.20; Resale Price Maintenance Com- 
mentary, Vol. 2, § 7304. 


Fair-Trade Contracts—Source of Obligation—Schwegmann Doctrine No Benefit 
to Dealer Bound as Signer—When a company is a party to a fair-trade contract, 
or can be bound as though it is a party, then its liability stems from the contract and not 
from state law imposing price conformity on non-signing dealers, and it therefore is of 
no consequence that the commerce involved is interstate in character so that under the 
Schwegmann doctrine the Sherman Act would be directly applicable if the dealer were indeed 
a non-signer. 


See the State Laws annotations, Vol. 2, J 8604.05; Resale Price Maintenance Com- 
mentary, Vol. 2, { 7304, 7352. 


Hon. Istmpor WASSERVOGEL, Official Referee: it is not bound by plaintiff’s price regulations 
[In full text except for omissions indicated by by virtue of the recent United States Su- 
asterisks| This is an action brought by plaintiff preme Court decision in Schwegmann Broth- 
pursuant to the Feld-Crawford Act (chap. ers v. Calvert Distillers Corporation * * *, 

Art. XXIV-a, General dual 9 <— 
Hea pee alee it seeks an injunc- [Applicability of Schwegmann Decision] 
tion restraining and enjoining the defendant The primary issue to be resolved by the 
from advertising, displaying, offering for court is whether the defendant is bound by 
sale and selling plaintiff's trade-marked prod- contract to enforce the prices fixed by the 
ucts at prices below those set forth in so- plaintiff-manufacturer. If it be determined 
called “fair trade agreements.” that the defendant has assumed the obliga- 

* * * Tt is plaintiff’s contention that United tions of the fair trade agreement entered 
Radio Stores, Inc., a predecessor of the defend- to by United Radio Stores, Inc., with 
ant corporation, signed a fair trade agreement Emerson, it will then be immaterial whether 
with Emerson and that the defendant, which interstate or intrastate commerce Is involved, 
allegedly acquired all of the assets and inasmuch as the decision in the Schwegmann 
liabilities of this firm, is bound by such Se (supra) does not invalidate or affect fair 
agreement. Plaintiff further contends that trade contracts entered into by retailers of 
inasmuch as Emerson is engaged in intra- trade marked merchandise. * * * 
state commerce, defendant, even as a “non- The parties concede that plaintiff itself, as 
signer,” is liable under the provisions of the — the manufacturer of the trade marked products, 
Feld-Crawford Act (supra). The defendant is engaged in interstate commerce. Plaintiff 
contends, however, that plaintiff is engaged contends, however, that Emerson, its dis- 
in interstate commerce and, as a “non-signer,” tributor, which entered into the fair trade 
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agreements with the retailers in New York 
City, is engaged only in intrastate commerce. 
Plaintiff asserts that inasmuch as Emerson 
sells to local retailers, who, in turn, sell to 
local consumers, the activity with which this 
action is concerned takes place solely within 
the State of New York, and is, therefore, 
not subject to the Sherman Act * * *. With 
this contention I do not agree. 


[Found to Involve Interstate Commerce] 


Although price-fixing agreements by a 
plaintiff engaged in interstate commerce may 
purport to affect only resales within the 
State of New York, it does not follow that 
they do not involve interstate commerce 
which brings the transactions within the 
scope of the Sherman Act * * *. As hereto- 
fore stated plaintiff has conceded that as a 
manufacturer it is engaged in interstate com- 
merce. It is the trade mark which appears 
on products sold throughout the country that 
plaintiff seeks to protect. To this end, it has 
entered into fair trade agreements similar to 
the one it seeks to enforce herein with dealers 
throughout the United States. Furthermore, 
in addition to the testimony which shows 
that the defendant sells plaintiff’s products 
to consumers in states other than New York, 
the record clearly establishes that a substantial 
number of the television sets supplied by 
the plaintiff to Emerson were manufactured 
and shipped from New Jersey to New York. 
In view of these facts, I hold that the parties 
are so engaged in interstate commerce as to 
bring them within the scope of the Sherman 
Act © t¥: 


[Continuity of Corporate Liability] 


It is not disputed that on October 30, 1934, 
United Radio Stores, Inc. (hereafter referred 
to as United No. 1) entered into a fair trade 
agreement with Emerson. On July 15, 1946, 
United No. 1 was purportedly dissolved. 
On July 22, 1946, just seven days thereafter, 
a new corporation was formed which like- 
wise was named United Radio Stores, Inc. 
(hereafter referred to as United No. 2). The 
two principal stockholders, directors and 
officers of United No. 1 became the principal 
stockholders, directors and officers of United 
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No. 2. It appears from the record that neither 
the dissolution of United No. 1 nor the incor- 
poration of United No. 2 was known to anyone 
connected with plaintiff or Emerson until 
the trial of this action. * * * It is apparent, 
therefore, that United No. 2 intended to 
and succeeded in deceiving the public as 
well as plaintiff and Emerson into believing 
that it was the same corporation as United 
No. 1. * * * Under these circumstances I 
hold that United No: 2 is estopped from 
asserting any claim that it was not a party 


to United No. 1’s contract with Emerson. 
kk Ok : 


In 1950, United No. 2 was consolidated 
and merged’ with the defendant Standard 
Appliances, Inc. As a result of such con- 
solidation and merger, the defendant ac- 
quired all of the assets and liabilities of United 
No. 2. It having been determined that United 
No. 2 was subject to Emerson’s fair trade 
agreement, it follows by operation of law 
that the defendant, as the surviving corpo- 
ration of a consolidation with United No. 2, 
likewise is vested with the obligations set 
forth in such agreement * * *, 

* * x 


Upon the evidence before me, therefore, I 
hold that the defendant, in violation of its 
fair trade agreement with Emerson offered 
for sale plaintiff’s products at prices below 
those set forth in such agreement. It neces- 
sarily follows that plaintiff is entitled to the 
injunctive relief it seeks herein. 


[Inequality No Concern of Court] 


The court is aware that, as the defendant 
notes, ‘“non-signers” of Emerson’s fair trade 
agreements are free to cut prices on Emer- 
son products because of the decision in the 
Schwegmann case (supra), while the defendant 
is now compelled to adhere to fixed price 
schedules. The legislative policy enunciated 
by the Feld-Crawford Act in this state has 
not been repealed, and the court, therefore, 
it constrained to hold that any inequality 
which now results from the application of 
such Act must, nevertheless, be enforced 
until such legislative edict is amended or 
repealed. 

ca ge fe 
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[62,871] United States v. The House of Vision-Belgard-Spero, Inc., et al. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 48 C 607. Dated May 16, 1951. 


Sherman Antitrust Act 


Consent Decree—Ophthalmic Goods and Services—Rebates and Price Fixing.—A 
consent decree entered into by oculists and an optical company enjoins the oculists from 
accepting from dispensers of optical goods and services any form of rebate arising out of 
the dispensing of optical goods to any patient of such oculists, and enjoins the optical 
company from making any payment to refractionists and oculists arising out of the dispens- 
ing of optical goods and services. Any plan or program to carry out the above acts is 
prohibited. The parties are further prohibited from entering into any agreement or concert 
of action whereby the price charged to consumers for optical goods or services is fixed. 


See the Sherman Act annotations, Vol. 1, J 1220.193, 1240.233, 1590. 


For the plaintiff: H. G. Morison, Assistant Attorney General; Sigmund Timberg 
and Willis L. Hotchkiss, Special Assistants to the Attorney General; and Harry R. Talan, 


Special Attorney. 
For the defendant: Lawrence J. West. 


Final Judgment 


LaBuy, Judge: [Jn full text] Plaintiff, 
United States of America, filed its com- 
plaint herein on May 4, 1948. Thereafter, 
the corporate defendant and the defendant 
individual doctors appeared and filed their 
answers to the complaint, denying the sub- 
stantive allegations thereof and any viola- 
tions of law. 

On January 31, 1950, the Court entered 
an order directing the defendant class 
doctors, whose names were set forth in 
exhibits attached to said order, to appear 
and show cause why such doctors should 
not be bound by any judgment entered in 
this case. (A copy of such order, omitting 
the list of names, is attached hereto as 
Exhibit 1) [not reproduced]. Exhibit 2, 
attached hereto [not reproduced], also sets 
forth the names of each defendant class doctor 
who either received a mailing and service of 
the aforesaid order and failed to show cause 
why he should not be bound by any judgment 
entered in this case, or who submitted him- 
self to the jurisdiction of this Court and 
agreed to be bound by such judgment, 
whether after trial or by ¢onsent of the 
parties. 

The corporate defendant and each of the 
defendant individual doctors hereby con- 
sents to the entry of this final judgment. 
The consent of each defendant individual 
doctor is made both as an individual and 
as representative of the defendant class 
doctors as hereinafter defined. 

Now, therefore, upon such consents, no 
testimony having been taken, and without 
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any finding or adjudication of fact or as 
to past specific transactions, or any admis- 
sion by reason of such consents or this 
judgment, excepting only the statements 
hereinabove set forth, which are made 
solely for the purpose of this proceeding; 
it is hereby 


Ordered, adjudged and decreed as follows: 


[Sherman Act, Section 1] 


I. This Court has jurisdiction of the 
subject matter and of all defendants named 
in the complaint, including the defendant 
class doctors named in Exhibit 2 [not re- 
produced] ; any agreement, understanding and 
concert of action, whether written or oral, 
express or implied, of the type charged 
in the complaint, involving payment by the 
corporate defendant, directly or indirectly, 
to any of the defendant individual doctors 
or to defendant class doctors, or to any 
agent, representative, employee or designee 
of any such doctor, of the whole or any part 
of the purchase price of ophthalmic goods 
collected by the corporate defendant (whether 
or not as agent or purported agent of such 
doctor) from any one or more patients of 
any such doctor, and whether in the form 
of, or described or regarded as a rebate, 
credit, credit balance, gift, dividend, or 
participation or share in profits, or other- 
wise, is hereby adjudged to be in violation 
of Section 1 of the Sherman Act; and the 
complaint states a cause of action under 
Section 1 of the Sherman Act (15 U.S. C. 
Sec. 1), upon which relief may be granted. 


q 62,871 
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[Definitions] 
II. Wherever used in this judgment: 


(a) “Corporate defendant” means the 
House of Vision-Belgard-Spero, Inc., and 
its successors, assigns, officers, directors, 
agents, employees and representatives, and 
each and every other person acting or 
claiming to act under, through, or for such 
defendant excluding, however, the defend- 
ant individual doctors and the defendant 
class doctors as hereinafter respectively 
defined. 

(b) “Defendant individual doctors” means 
those oculists named in the complaint as 
individual defendants and as _ representa- 
tives of the defendant class doctors and 
each person acting or claiming to act under, 
through, or for any such defendant individ- 
ual doctor. 

(c) “Defendant class doctors” means 
those oculists whose names are listed in 
Exhibit 2 attached hereto [not reproduced], 
and each person acting, or claiming to act, 
under, through, or for any such doctor. 


(d) “Person” means an individual, pro- 
prietorship, partnership, association, joint 
stock company, business trust, corporation, 
or any other business organization or 
enterprise. 

(e) “Ophthalmic goods” means ophthal- 
mic lenses, lens blanks, spectacle frames, 
mountings, eyeglasses, spectacles, and com- 
ponent parts or combinations of any of 
these articles sold or offered for sale within 
the United States, its territories and pos- 
sessions, and as so defined does not include 
sunglasses or industrial safety equipment 
not containing lenses ground to prescription. 

(f) “Dispensing” means the sale within 
the United States, its territories and pos- 
sessions to consumers, of ophthalmic goods, 
particularly of spectacles and parts thereof, 
and of repair parts and services in connec- 
tion therewith, and/or the measurement of 
facial characteristics for spectacles and the 
fitting and adjustment of such spectacles 
to the face. 

(g) “Dispenser” means one who engages 
in dispensing. The term shall not be deemed 
to apply to a refractionist who engages in 
dispensing in his own professional offices 
(either himself or through a bona fide 
employee) to his own patients only. 

(h) “Consumer” means any person who 
wears spectacles, or any patient for whom 
spectacles have been prescribed by a re- 
fractionist. 
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[Rebates Prohibited] 


III. Each defendant individual doctor 
and defendant class doctor is hereby per- 
petually enjoined: 

(a) From accepting, directly or indirectly, 
or designating any other person to thus 
accept, from any dispenser (whether such 
dispenser acts or purports to act as an 
agent of the doctor, or otherwise), any 
payment arising out of or connected with 
dispensing to any patient of such defend- 
ant doctor, whether such payment is in the 
form of, or is described or regarded as, a 
rebate, credit, credit balance, gift, dividend, 
participation in or share in profits, or other- 
wise; 

(b) Entering into or participating in any 
plan, arrangement, or scheme whereby said 
defendant doctor receives from any dis- 
penser (whether such dispenser acts or 
purports to act as agent of the doctor, or 
otherwise) directly or indirectly in any 
form (including any of the forms and 
methods referred to above) any payment 
arising out of or connected with dispensing 
to any patient of such defendant doctor. 


[Fixing of Prices Prohibited] 


IV. The corporate defendant is hereby 
perpetually enjoined from making, directly 
or indirectly, any payment to any refrac- 
tionist (including any*oculist), or any agent, 
representative, employee or designee of any 
refractionist, arising out of or connected 
with dispensing, whether or not such pay- 
ment is in the form of, or is described or 
regarded as, a rebate, credit, credit bal- 
ance, gift, dividend, participation in or share 
in profits, or otherwise; and whether such 
payment constitutes an individual transac- 
tion, or is part of any plan or program. 

V. The corporate defendant, and each 
of the defendant individual and class 
doctors, are hereby perpetually enjoined 
from entering into any agreement, under- 
standing or concert of action with any other 
person or persons, fixing or attempting to 
fix the consumer price to be charged for 
ophthalmic goods or services, and from 
dictating, prescribing, controlling or inter- 
fering with, or attempting to dictate, pre- 
scribe, control, or interfere with the consumer 
prices charged or to be charged by any 
other person or persons for such ophthalmic 
goods or services; provided, however, that 
nothing contained in this judgment. shall 
be deemed to prevent or restrain any of the 
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defendants, after the expiration of ten years 
from the date of this judgment, from making 
such suggestions or making and enforcing 
such agreements as to prices as may then 
be lawful. 


[Notice of Judgment] 


VI. The plaintiff shall mail a copy of this 
judgment to each member of the defendant 
class doctors whose name is set forth in 
Exhibit 2 [not reproduced], attached hereto 
and made a part hereof. Such mailing shall 
be by franked envelope to the last known 
address of each of such defendant class 
doctors, and the plaintiff, after making such 
mailing, shall file an affidavit of mailing 
with the Clerk of this Court. The plaintiff 
may transmit with such mailing a letter, 
in a form to be approved by the Court, 
covering the transmission of such judg- 
ment and explaining the application of the 
judgment to the doctor. 


[Compliance and Inspection] 


VII. For the purpose of securing com- 
pliance with this judgment, and for no 
other purpose, duly authorized representa- 
tives of the Department of Justice shall 
upon written request of the Attorney Gen- 
eral or an Assistant Attorney General and 
on reasonable notice to any defendant made 
to its principal office be permitted, subject 
to any legally recognized privilege: (1) 
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access during the office hours of said de- 
fendant to all books, ledgers, accounts, 
correspondence, memoranda and other rec- 
ords and documents in the possession or 
under the control of said defendant relating 
to any matters contained in this judgment 
and (2) subject to the reasonable conveni- 
ence of said defendant and without restraint 
or interference from it to interview such 
defendant, or officers or employees thereof, 
who may have counsel present, regarding 
any such matters; provided, however, that 
no information obtained by the means pro- 
vided in this paragraph shall be divulged 
by any representative of the Department of 
Justice to any person other than a duly 
authorized representative of such Depart- 
ment, except in the course of legal proceed- 
ings to which the United States is a party 
for the purpose of securing compliance with 
this judgment or as otherwise required by 
law. 
[Jurisdiction Retained | 


VIII. Jurisdiction of this Court is re- 
tained for the purpose of enabling any of 
the parties to this decree to apply to the 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the Neer or carrying 
out of this decree, for the modification 
thereof, or the enforcement of compliance 
therewith and for the punishment of viola- 
tions thereof. 


[62,872] William Rohlfing, et al. v. Cat’s Paw Rubber Co., Inc., et al. 
Norman P. Shaffer, et al. v. United States Rubber Co., et al. 


In the United States District Court for the Northern District of Ilinois, Eastern 
Division. Nos. 50 C 229 and 50 C 844. Dated June 18, 1951. 


Sherman Antitrust Act and Clayton Antitrust Act 


Antitrust Violations—District in Which to Sue Corporations—Motions Questioning 
Court’s Jurisdiction—In an action charging violations of the antitrust laws, the court’s 
jurisdiction over the parties may be heard on affidavits. Under Section 12 of the Clayton 
Act, the burden of proof of jurisdiction and venue is upon the plaintiff. Where the facts 
presented in the affidavits opposing jurisdiction and the facts presented in the affidavits 
supporting jurisdiction are conflicting as to whether a corporation transacts business within 
the district or not, the court will not decide this issue of fact without a hearing of the 
evidence. 

See the Sherman Act annotations, Vol. 1, { 1640.309; Clayton Act annotations, Vol. 
1, { 2032. 
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Antitrust Violations—Service of Summons Upon an Individual Outside the District 
Where the Action is Commenced.—In an action charging individual defendants with viola- 
tions of the antitrust laws, service of summons upon the individual defendants may not 
be had beyond the limits of the district where the action has been commenced. The 
extraterritorial service provision of Section 12 of the Clayton Act is not applicable to 
individuals. 


See the Sherman Act annotations, Vol. 1,  1640.309; Clayton Act annotations, Nola; 
{ 2024.70, 2032.25. 


Antitrust Violations—Class Actions—Misjoinder of Parties—Separate Counts.—In an 
action by plaintiffs against defendants for violations of the antitrust laws, it is held that 
the plaintiffs cannot maintain a class action since such named plaintiffs are not and 
cannot adequately and fairly represent the alleged class. Where the injury to each plain- 
tiff must be premised on individual facts arising between the plaintiff and the defendant 
a joinder of the plaintiffs is improper. Claims under various antitrust statutes need not 
be stated in separate counts. 


See the Sherman Act annotations, Vol. 1, { 1640.125, 1640.211, 1640.605; Clayton Act 
annotations, Vol. 1, | 2024.10, 2024.19. 


For the plaintiffs: No. 50 C229. Heisler and Katz; Burt A. Crowe, for J. V. Lobell 
and William Hoehn, d/b/a etc.; Francis Heisler; and Julius Lucius, Echels. 50 C 844. 
Francis Heisler, Heisler and Katz, and George N. Koten; all of Chicago, Illinois. 


For the defendants: No. 50C229. Harry Z. and Bernard Perel, for K. Kaplan 
Sons and Co., Rudolph E. Kaplan, Eli Kaplan, J. Gilbert Kaplan and Reben Chupack, 
d/b/a Reicklangendorf Co.; Standford Clinton and Jay A. Pritzker, for Goldblatt Bros.; 
Brown, Fox and Blumberg, for Public Shoe Service Corp.; John T. Chadwell, Richard 
M. Kick and Richard W. McLaren, for U. S. Rubber Co.; Weymouth Kirkland, A. L. 
Hodson, Walter E. Tinsley, Frederick R. Baird and Arthur F. Rackerby, for Armour and 
Co.; Goldman, Allshouse and Healy, for U. S. Leather Co.; Abraham Zemlock of New 
York, N. Y., for Knomark Mfg. Co., Inc.; O’Hara, Junge and Damrell, for Grippo and 
Co.; William N. Brady and Eugene P. Meegan, for O’Connor and Goldberg; Sonnen- 
schein, Berkson, Lautmann, Levinson and Morse, Herbert M. Lautman, John J. Faissler 
and Jack I. Levy, for Howes Leather Co., Inc.; James S. Hays, Jack L. Ratzkin and 
Kaye, Scholer, Fierman and Hays of New York, N. Y., for U. S. Leather Co.; Thurlow 
G. Essington, Hamilton K. Beebe and Herman L. Taylor, for Leas and McVitty, Inc.; 
Alfred E. Sawyer of New York, N. Y., Loy N. McIntosh and Kenneth B. Kirk, for 
Panther-Panco Rubber Co.; E. C. Austin, J. E. Baker, H. A. Preston Sidley, and Austin, 
Burgess and Smith, for Wieboldt Stores, Inc.; I. Leonard Kovitz, for Jack Klinger, 
d/b/a A. Leieton Co.; John A. Barr, for Montgomery Ward and Co.; Pope and Ballard 
—Frank J. Fowle, Jr., for Cover and Co.; H. T. Brown, E. A. Stephan and Mayer, 
Meyer, Austrian and Platt, for Griffin Mfg. Co.; Alfred E. Sawyer of New York, N. Y., 
for Essex Rubber Co., No. 50 C 844. Charles M. Price and MacLiesh, Spray, Price 
and Underwood, for Minn. Mining Co.; Weymouth Kirkland, A. L. Hodson, Walter 
E. Tinsley, Frederick R. Baird and Arthur F. Rackerby, for Armour and Co.; same as 
preceding attorneys and Howard L. Hyde and Robert Crafts of Akron, Ohio, for 
Goodyear Tire and Rubber Co.; Jack I. Levy, Herbert M. Lautmann, John J. Faissler 
and Sonnenschein, Berkson, Lautmann, Levinson and Morse, for Howes Leather Co.; 
same as 50 C 229 for U. S. Rubber Co.; Schumacher, Gilmore and Van Ness, for Carbor- 
undum Co.; Goldman, Allshouse and Healy, for U. S. Leather Co.; Brown, Fox and 
Blumberg, for Public Shoe Service Co.; Edward A. Zimmerman, Harold W. Norman, 
Austin M. Zimmerman and William R. Englehardt, for Levy Distributing Co. incorrectly 
designated as Phila. Leather Co., Inc., Scheffer and Rossum Co., Findings and Leather 
Co., Springfield Leather Store and Jake H. Wilensky Leather Co.; Arthur R. Seder, tine 
for Best Foods, Inc.; Henry J. Junge, for Dan Grippo, d/b/a Grippo and Co.; Robert 
C. Kick, for Minn. Mining and Mfg. Co.; Arvey, Hodes and Montynband, for Cat’s Paw 
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Rubber Co.; Burt A. Crowe, for James V. Lobell, e¢ al. and William Hoehn, d/b/a 
Cavalier Co.; Zimmerman and Norman, for Landwerlin Leather Co.; George Link, Jr., 
Rowland Towle and Hansen Towle, for Behr Manning Corp.; I. Leonard Kovitz, for Jack 
Klinger, etc.; Harry Z. and Bernard Perel, for K. Kaplan Sons and Co.; Winston, Strawn, 
Shaw and Black, for Southern Leather Co. and Eichenbaum, Walter and Scott; Kaye, 
Scholer, Fierman and Hays of New York, N. Y., for U. S. Leather Co.; Loy N. McIntosh 
and Kenneth B. Kirk, for Panther-Panco Rubber Co.; Alfred E. Sawyer of New York, N. Y., 
for Essex Rubber Co.; James E. Ingram, Jr. of Hagerstown, Md., for O’Sullivan Rubber 
Corp. of Va.; and Frank F. Fowle, Jr., and Pope and Ballard, for Cover and Co. All 
attorneys of Chicago, Illinois, except as noted. 


Memorandum 

LeBuy, WatrtER J., District Judge: [In 
full text except for omissions indicated by 
asterisks] The complaints in both of these 
Suits are brought by alleged class plaintiffs 
and others similarly situated against the de- 
fendants for purported violations of Sec- 
tions 1, 2, 4, 5 and 7 of the Sherman Act 
and Sections 1, 12 and 16 of the Clayton 
and Robinson-Patman Acts. Plaintiffs in 
the case of Rohlfing v. Cat’s Paw Rubber 
Co., Inc. are alleged to be independent shoe 
repair men in the City of Chicago who sell 
at retail to the public certain merchandise 
as customarily and usually appertains to a 
shoe-repair service and who purchase their 
merchandise from the various defendants. 
Plaintiffs in the case of Shaffer v. United 
States Rubber Co. are alleged to be whole- 
salers of rubber, leather, shoe polish, find- 
ings, abrasives, all being material used in 
the shoe repair field who purchase their 
merchandise from the defendants. The de- 
fendants in both suits are alleged to be 
manufacturers of rubber goods, leather 
goods, polish, abrasives, owners of chain 
repair stores, and finders who sell merchan- 
dise commonly and usually sold by plain- 
tiff and who sell to certain of the defendants. 


[Conspiracy and Rebates] 


It is alleged certain of these defendants 
are engaged in the shipping and distribut- 
ing of their product from and to various 
states of the United States, including IlIli- 
nois and Wisconsin, and such manufac- 
turing, transportation and distribution is 
done directly through subsidiary and associ- 
ated companies; that the defendant pre- 
ferred finders purchase and sell their leather 
and shoe findings from without the State of 
Illinois and from the defendant manufac- 
turers and are given illegal rebates and 
otherwise preferred against the plaintiffs 
in their purchases, resulting in curtailment 
of competition in interstate commerce; that 
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since 1945 said preferred finders induced the 
defendant manufacturers to enter into a 
conspiracy with the defendant owners of 
chain repair storés and with the defendant 
preferred finders to monopolize the sale of 
shoe repair supplies in Chicago and adjoin- 
ing areas, and for the purpose of granting 
defendant owners-of chain repair stores and 
defendant preferred finders illegal rebates 
and to do other illegal acts such as estab- 
lishing and maintaining a fixed, rigid price, 
rigid system of distribution and sale where- 
under certain of the defendants purchased 
at prices less than plaintiffs were permitted 
to purchase, and gave discriminatory rebates 
during the period of five years preceding 
the filing of these complaints. 

The complaints pray (1) for a judgment 
against the defendants in the amount of the 
discriminatory price differential and a 
treble amount as liquidated damages to- 
gether with costs and attorneys fees, 
(2) that the court order the defendants to 
make an accounting of all discriminatory 
price differentials allowed and received for 
a five year period preceding the suit, (3) that 
the defendants be ordered to supply their 
books and records, the exact amount of 
merchandise sold plaintiffs and to defend- 
ant preferred finders and defendant owners 
of chain repair stores, and (4) that the de- 
fendants be permanently enjoined from the 
continuation of said illegal acts, 


[Defendant's Motions] 


Certain of the defendants have filed mo- 
tions which are similar. The motions are 
(1)-to dismiss and-to quash service of sum- 
mons, (2) to require plaintiffs to file an 
amended complaint stating various claims 
in- separate counts, (3) to dismiss the class 
action and to strike from the complaint all 
references to persons similarly situated to 
plaintiffs, and (4) to drop certain plaintiffs 
and defendants as misjoined parties from 
certain claims and to sever such claims. 
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[Jurisdiction Over Corporation] 


The defendant Panda Corporation has 
filed a motion to dismiss on the grounds 
that (1) the defendant is a corporation in- 
corporated under the laws of Wisconsin and 
is not and has never been an inhabitant of 
the Northern District of Illinois, (2) the 
complaint does not allege facts establishing 
the defendant is subject to the venue of this 
court, (3) the defendant is not found within 
this district and was not found here at the 
time of or subsequent to the filing of the 
complaint herein, and (4) the defendant 
does not and did not transact business 
within the purview of the venue section 
(Seca220il SeUnySmiGs Ae) matetheetimesor 
the filing of the complaint or subsequent 
thereto. 

A motion questioning the court’s jurisdic- 
tion over the parties may properly be heard 
on affidavits. Jeffrey-Nichols Motor Co. vw. 
Hupp Motor Car Corporation (D. C. Mass., 
1930) 41 F. (2d) 767, reversed on other 
grounds (C. C. A. 1, 1931) 46 F. (2d) 623; 
Lawlor et al. v. National Screen Service Cor- 
poration (D. C. Pa., 1950) 10 F. R. D. 123; 
United States v. Universal Lens (D. C., N. Y.) 
B/i BS 1459) 


The venue of an action of this kind is 
governed by Section 12 of the Clayton Act 
(15 U. S. C. A. 22) which provides that 


“Any suit, action or proceeding under 
the antitrust laws against a corporation 
may be brought not only in the judicial 
district whereof it is an inhabitant, but 
also in any district wherein it may be 
found or transacts business; and all proc- 
ess in such cases may be served in the 
district of which it is an inhabitant, or 
wherever it may be found.” 


The burden of proof of jurisdiction and 
venue is upon the plaintiffs. Becker v. Angle 
COCOA 101947 16S (Cay el 40R eile 
issue presented is whether Panda Corpora- 
tion “transacts business” and was “found” 
within the Northern District of Illinois un- 
der Section 12. 


Panda Corporation was served with sum- 
mons on June 20, 1950 by serving same on 
August C. Orthmann, President, at Mil- 
waukee, Wisconsin. * * * 


There is a conflict between the facts as 
presented by the opposing afhants. When 
summons was served on June 20, 1950 there 
was no designated agent in this area for 
the movant. However, plaintiff’s affidavit 
avers that he has 
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“regularly and continuously to this date, 
purchased products from Panda Corpora- 


tion, sending all orders regularly to 
Milwaukee, Wisconsin offices. of said 
Corporation,” 


and that he has either received written 
solicitation or received personal calls in con- 
nection with business done with movant. 

The court is unable to decide the issue 
of facts as presented by affidavit, without 
opportunity for cross-examination. Whether 
Panda transacts business and was found in 
the Northern District of Illinois can only 
be determined after hearing evidence and 
not at this posture of the case. 


[No Jurisdiction Over Individuals] 


James V. Lobell and William Hoehn, do- 
ing business as Cavalier Company, move to 
dismiss the action and quash service of 
summons, and as grounds therefor allege 
that the service of summons was had upon 
the individual defendants beyond the limits 
of the district wherein the action was com- 
menced, that there is no authority for issu- 
ance of summons and service thereof upon 
individual defendants beyond the limits of 
the District where the action has been 
commenced; and that the Acts under which 
this action was commenced authorizing 
extra-territorial service of summons apply 
only to suits against corporations and not 
individual defendants. The affidavit of 
James V. Lobell avers that he is the person 
upon whom service was had in the city of 
Baltimore, Maryland, that there was not in 
existence a corporation known as_ the 
Cavalier Polish Co., that at the time of serv- 
ice of summons he was not employed by, 
the agent or servant of, nor did he have 
any interest in a corporation known as 
Cavalier Polish Co., a corporation, but that 
he was engaged with one William Hoehn, 
co-partner, trading as the Cavalier Com- 
pany. The plaintiffs amended to indicate 
the true status of defendant Cavalier Polish 
Comes 


Section 22, 15 U. S. C. A. provides: 

“Any suit, action, or proceeding under 
the antitrust laws against a corporation 
may be brought not only in the judicial 
district whereof it is an inhabitant, but 
also in any district wherein it may be 
found or transacts business; and all proc- 
ess in such cases may be served in the 
district of which it is an inhabitant, or 
wherever it may be found.” 


Rule 4(f) provides with respect to serv- 
ice of summons as follows: 
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“All process other than subpoena may 
be served anywhere within the territorial 
limits of the State in which the district 
court is held and when a statute of the 
United States so provides beyond the 
territorial limits of that State.” 


It is plaintiff's contention that service was 


Proper pursuant to Rule 4(d)(3), which 
provides: 


“(d) * * * Service shall be made 
as follows: 

“(3) Upon a domestic or foreign cor- 
poration or upon a partnership or other 
unincorporated association which is sub- 
ject to suit under a common name, by 
delivering a copy of the summons and 
of the complaint to an officer, a managing 
or general agent, or to any other agent 
authorized by appointment or by law -to 
receive service of process and, if the agent 
is one authorized by statute to receive 
service and the statute so requires, by 
also mailing a copy to the defendant.” 


And, Rule 17(b): 


“The capacity of an individual, other 
than one acting in a representative capac- 
ity, to sue or be sued shall be determined 
by the law of his domicile. The capacity 
of a corporation to sue or be sued shall 
be determined by the law under which 
it was organized. In all other cases 
capacity to sue or be sued shall be de- 
termined by the law of the state in which 
the district court is held, except (1) that 
a partnership or other unincorporated 
association, which has no such capacity 
by the law of such state, may sue or be 
sued in its common name for the purpose 
of enforcing for or against it a substan- 
tive right existing under the Constitution 
or laws of the United States.” 


The affidavit of plaintiff avers that the part- 
nership had a solicitor in the district that 
represented the partnership. 


In Orange Theatre Corp. v. Rayherstz 
Amusement Corp. (C. A. 3, 1944) 139 F. 
(2d) 871, 875, the court, Judge Marts writ- 
ing the opinion, said: 

‘* * * Tt has long been held that a 
federal district court cannot, in the ab- 
sence of an authorizing statute, issue 
process for service beyond the limits of 
the district. Herndon v. Ridgway, 1854, 58 
U. S. 424, 15 L. Ed. 100; Harkness v. 
Hyde, 1878, 98 U. S. 476, 25 L. Ed. 237; 
Insurance Co. v. Bangs, 1880, 103 U. S. 435, 
26 L. Ed. 580; Robertson v. Railroad Labor 
Board, 1925, 268 U. S. 619, 45 S. Ct. 621, 
69 L. Ed. 1119. By Civil Procedure Rule 
4(f) the old rule was enlarged to the ex- 
tent of permitting service anywhere 
within the territorial limits of the state in 
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which the district court is held, but we 
find no statute applicable to the present 
proceeding which would authorize the ac- 
tion of the District Court for the District 
of New Jersey in directing the service of 
its process in the Southern and Eastern 

Districts of New York. Section 5 of the 

Sherman Act, 15 U. S. C. A. §5, and sec- 

tion 15 of the Clayton Act, 15 U. S.C. A. 

§ 25, which do authorize extraterritorial 

service apply only to suits brought by the 

government, while section 12 of the Clay- 
ton Act, 15 U. S. C. A. § 22, which also 
authorizes such service applies only to suits 
against corporations. On the other hand 

Section 4 of the Clayton Act, 15 U. S. 

C. A. § 15, under which the present suit 

was brought, while it does authorize suit 

to be brought in any district where the 
defendant is found, does not authorize 
service in a district other than that in 
which the suit is brought. * * *” 

(Italics supplied) 

The court is of the opinion the extra- 
territorial service provision of Section 22 is 
inapplicable to individuals and for this rea- 
son sustains the motion to quash service of 
summons on the defendants James V. 
Lobell and William Hoehn, doing business 
as Cavalier Company. 


[Uncontroverted Affidavits] 


The court has read the affidavits submitted 
on behalf of the following defendants who 
have filed motions to quash service of sum- 
mons upon them, Southern Leather Com- 
pany, Scheffer & Rossum Co., Levey 
Distributing Company, and lLandwerlen 
Leather Company. These affidavits have 
not been controverted by the plaintiffs, and 
therefore the averments of fact therein con- 
tained must be deemed admitted for the 
purpose of the motions to quash. In view 
of these circumstances, the court is of the 
opinion the plaintiff has failed to prove that 
these defendants are “doing busness” within 
this district and therefore sustains the re- 
spective motions to quash service of 
summions. 


[Separate Counts not Necessary] 

In both suits, several of the defendants 
have jointly and severally moved the court 
(1) to require plaintiffs to file an amended 
complaint stating various claims in separate 
counts, (2) to dismiss the class action and 
strike from the complaint all references to 
persons similarly situated to plaintiffs, and 
(3) to drop certain plaintiffs and defendants 
as misjoined parties from certain claims and 
to sever such claims. It is asserted in sup- 
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port of the first ground that the complaint 
alleges numerous unrelated claims arising 
out of alleged violations of the Sherman 
Act, the Robinson-Patman Act, and the 
Clayton Act; that is, (1) the group of 
claims alleged to arise out of the prefer- 
ential pricing entailed by the establishment 
of a rigid system of pricing and distribution 
in violation of Section 2 of the Sherman 
Act, being monopolization claims; (2) the 
group of claims based upon alleged con- 
spiracy to violate Section 3 of the Robin- 
son-Patman Act by giving rebates, being re 
bate conspiracy claims; (3) the group of 
claims based upon alleged sales by individual 
manufacturers to individual department or 
chain stores at discriminatory prices in alleged 
violation of Section 2a of the Clayton Act, 
being price discrimination claims; (4) the 
group of claims alleging conspiracy in vio- 
lation of Section 1 of the Sherman Act, 
being price fixing claims; and (5) the group 
of claims against defendant manufacturers 
of rubber goods and shoe polish for alleged 
violation of Section 1 of the Sherman Act, 
being common sales organization claims. 

It is requested that each of the 87 plain- 
tiffs herein be compelled to state in sep- 
arate counts his claim or claims under each 
of the statutes and identify the damages 
alleged to have resulted to him under each 
such cause of action caused by each of the 
25 defendants. Rule 10(b) provides: 


“(b) * * * Each claim founded upon 


a separate transaction or occurrence 
* * * shall be stated in a _ separate 
count * * * whenever a_ separation 


facilitates the clear presentation of the 
matters set forth.” 


Plaintiff asserts that the alleged com- 
mingled claims of statutory violation are 
not separate claims but are violations 
alleged to have been accomplished pursuant 
to the alleged conspiracy. 

The guide established by Rule 10(b) is 
that of requiring a separation of claims 
under each of the alleged statutes if the 
separation “facilitates the clear presenta- 
tion” of the claims. The court is of the 
opinion the instant complaint meets the test 
without such a separation and therefore 
overrules the motion to require allegation 
of claims under various of the antitrust 
statutes into separate counts. 


[Class Action Dismissed] 


The motion to dismiss the class action 
and strike from the complaint all references 
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to persons similarly situated to plaintiffs is 
premised on the ground that Rule 23(a) is 
not applicable. 

“If persons constituting a class are so 
numerous as to make it impracticable to 
bring them all before the court, such of 
them, one or more, as will fairly insure 
the adequate representation of all may, 
on behalf of all, sue or be sued, when the 
character of the right sought to be en- 
forced for or against the class is * * * 
several, and there is a common question 
of law or fact affecting the several rights 
and a common relief is sought.” 


It is asserted that (1) plaintiffs have speci- 
fied no ascertainable class whose rights can 
be litigated in a class action, (2) plaintiffs 
in this case are not such members of the 
alleged class as will fairly insure adequate 
representation of the class, (3) there is no 
indication that the members of the alleged 
class are so numerous as “to make it im- 
practicable to bring them all before the 
court,” (4) there is no common question 
of law or fact affecting the several rights. 
of members of the alleged class, (5) no 
“common relief’ is sought by or for any 
ascertainable group, and (6) a class suit is 
inappropriate under the statute conferring 
the substantive right which is sought to be 
enforced on behalf of the alleged class. 


[Misjoined Parties Severed) 


The court is of the opinion that the named’ 
plaintiffs are not and cannot adequately and 
fairly represent the alleged class. For this. 
reason the defendants motion to dismiss the- 
action as a class action is sustained and all 
reference to this action as a class action on 
behalf of persons similarly situated should 
be stricken. 


The court considers next defendants’ mo- 
tion to drop certain plaintiffs and defend-. 
ants as misjoined parties from certain claims 
and to sever such claims. Rule 18(a) pro- 
vides that joinder of claims when there are 
multiple parties is only allowable “if the 
requirements of Rule 20 are satisfied.” 
Rule 20(a) provides: 


“All persons may join in one action as 
plaintiffs if_they assert any right to relief 
jointly, severally, or in the alternative in 
respect of or arising out of the same 
transaction, occurrence, or series of trans- 
actions Or occurrences and if any question 
of law or fact common to all of them will 
arise in the action. All persons joined in 
one action as defendants if there is as- 
serted against them jointly, severally, or- 
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in the alternative, any right to relief in 
respect of or arising out of the same 
transaction, occurrence, or series of trans- 
actions or occurrences and if any question 
of law or fact common to all of them will 
arise in the action. A plaintiff or defend- 
ant need not be interested in obtaining 
or defending against all the relief de- 
manded. Judgment may be given for one 
or more of the plaintiffs according to their 
respective rights to relief, and against one 
or more defendants according to their 
respective liabilities.” 


The above quoted rule provides that joinder 
is permissible on two conditions: (1) right 
to relief arising out of the same transaction, 
occurrence or series of transactions, and 
(2) if there is any question of law or fact 
common to all. 
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It is clear that the injury to each plaintiff 
must be premised on individual facts arising 
between the plaintiff and the defendant, 
that this injury to the plaintiff could arise 
solely from circumstances of this relation- 
ship with the defendants. While the rule 
provides that a plaintiff “need not be inter- 
ested in obtaining all the relief de- 
manded,” such right to relief must arise 
from the same transaction or series of trans- 
actions in which all the joined parties were 
engaged with the defendants. 

For these reasons the court sustains the 
defendants’ motion to sever misjoined 
claims and parties. 

Plaintiffs are given thirty days in which 
to amend. 

Counsel are requested to present appro- 
priate orders within ten days. 


[| 62,873] Ruddy Brook Clothes, Inc. v. British Foreign and Marine Insurance Com- 


pany, Ltd., et al. 


In the United States District Court for the Northern District of Illinois, Eastern 


Division. No. 50 C 814. Dated June 19, 1951. 


Sherman Antitrust Act 


Proof of Conspiracy—Private Civil Action—Essential Allegation—Public Injury.—A 
complaint alleging that an agent of a board of fire underwriters, representing certain fire 
insurance companies, turned in a false and misleading report on a fire that had occurred 
on a clothing jobber’s premises and that thereafter the insurance companies conspired to 
cancel its fire insurance and refused to issue insurance on its request, does not state a cause 
of action under Section 1 of the Sherman Antitrust Act. To state a cause of action in the 
present case, it is necessary to allege facts from which it can be determined as a matter 
of law that by reason of the defendants’ acts the conspiracy was reasonably calculated to 
prejudice the public interest. 


See the Sherman Act annotations, Vol. 1, { 1220.431, 1650.301; Clayton Act annotations, 
Vol. 1, f 2036.10. 


For the plaintiff: Koven and Koven. 


For the defendant: Leo F. Tierney; Charles L. Stewart, Jr.; and Mayer, Meyer, Aus- 
trian, and Platt. 


Memorandum and Order 


CaMpBELL, District Judge: [In full text] 
Defendants in this action are seventeen in- 
dividual insurance companies and the Na- 
tional Board of Fire Underwriters, of which 
the individual insurance companies are mem- 
bers. The complaint charges that the de- 
fendants are in violation of the Sherman 
Anti-Trust Act, 15 U. S.C. A. 1. In particu- 
lar, the complaint alleges that plaintiff is a 
corporation engaged in the manufacture and 
jobbing of men’s suits and coats; that, prior 
to February 13, 1947, plaintiff was insured 
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against loss by fire by various defendants in 
the total amount of $207,500; that a fire oc- 
curred on plaintiff’s premises on February 
13, 1947, causing extensive damage to the 
premises and to plaintiff's inventory of 
goods; that an agent of defendant National 
Board of Fire Underwriters conducted an 
investigation of the fire and distributed the 
report thereon, dated May 6, 1947, to all the 
defendant insurance companies; that said 
report was false, misleading and prejudicial 
to plaintiff in that it indicated that plaintiff 
was a poor insurance risk; that, as a conse- 
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Ruddy Brook Clothes, Inc. v. British Foreign and Marine Ins. Gosia: 


quence of said report, defendants combined 
or conspired to cancel the fire insurance 
held by plaintiff, and did so cancel said in- 
surance; that, since the time defendants can- 
celled plaintiff’s insurance, plaintiff has been 
unable to obtain insurance in an amount 
sufficient to protect its inventory against fire 
loss. On the basis of the foregoing, plaintiff 
seeks the following relief: that the Court 
adjudge the acts of defendants to be in 
violation of the Sherman Act; that the de- 
fendants be enjoined from further violations 
of the Sherman Act; that defendants be di- 
rected to reinstate the fire insurance policies 
previously cancelled through their unlawful 
actions; and that the Court decree such 
other relief as it may deem proper under 
the circumstances in the case. 


[Motion to Dismiss] 


Defendants now move to dismiss the com- 
plaint for failure to state a claim upon which 
relief can be granted and for lack of juris- 
diction under Section 16 of the Clayton Act, 
15 U.S. C. A. 26, to grant the relief sought. 
It further moves to strike portions of the 
complaint and for a more definite statement. 

Defendants’ motion to dismiss the com- 
plaint for failure to state a claim must be 
granted. It is clear from the allegations of 
the complaint that plaintiff is concerned 
only with a single, isolated incident involv- 
ing plaintiff and defendants, and has com- 
pletely failed to sufficiently plead that the 
public has been, or may be, affected in any 
way by defendants’ alleged conduct. No 
valid reference is made in the complaint re- 
lating to the general market conditions for 
fire insurance or for the manufacture and 
distribution of clothing. There is no allega- 
tion of conduct on the part of defendants 
that would tend to inhibit competition among 
the defendants for the market for fire insur- 
ance. There is nothing in the complaint to 
indicate that the inception, purpose, intent 
or intended consequence of defendants con- 
duct was to affect market prices of fire 
insurance or of clothing, or otherwise to 
interfere with the free operation of economic 
forces on either market. In other words, 
the net effect of the entire complaint is that 
the defendants have succeeded in boycotting 
a single business concern and have eliminat- 
ed competition among themselves only in- 
sofar as it relates to the sale of fire insurance 
to that one business concern. 
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[Injury to the Public Essential] 


The purpose of the Sherman Act and the 
necessity for alleging substantial injury to 
the general public in order to state a cause 
of action thereunder is ably set forth in the 
following excerpts from Feddersen Motors v. 


Ward, 180 F. 2nd 519, 10 Cir. (1950) : 


“The background of the Anti-Trust Act 
was the common law relating to contracts 
for the restriction or suppression of com- 
petition in the markets, agreements to fix 
prices, concerts to divide marketing ter- 
ritories, understandings to apportion cus- 
tomers, meeting of minds to restrict 
production, unity of purpose to furnish 
inferior products, and other like practices 
which tend to raise prices or otherwise 
take from buyers or consumers the ad- 
vantages which accrue to them from free 
competition in the markets. It extended 
the inhibition to any combination or con- 
spiracy, whatever its form, having injuri- 
ous effects of that kind upon the competitive 
system, and it provided both public and 
private remedies from the injuries flowing 
from the restraints. Shotkin v. General 
Electric Co., 10 Cir., 171 F. 2nd 236. Its 
primary purpose was to prevent undue 
restraints of interstate commerce in the 
public interest, and to afford protection to 
the public from the subversive or coercive 
influences of monopolistic efforts. Appa- 
lachian Coals, Inc. v. United Siates, 288 U. 
SeS44e SSES Cty A717 i dh 62 5) mln; 
right granted to individual suitors to seek 
reparation was secondary and subordinate 
in purpose. Glenn Coal Co. v. Dickinson 
Fuel Co., 4 Cir., 72 F. 2nd 885. 


“As a charter of freedom, the Act com- 
mands vigilance in the detection and frus- 
tration of all efforts unduly to restrain the 
free course of interstate commerce, but 
only those contracts or combinations are 
within its scope which by reason of in- 
tent, tendency, or the inherent nature of 
the contemplated acts prejudice the pub- 
lic interests by unduly resricting or unduly 
obstructing the course of interstate com- 
merce. And in a case of this kind brought 
by an individual suitor for the recovery 
of three-fold damages, it is essential that 
the complaint allege a violation of the Act 
in the form of undue restriction or ob- 
struction of interstate commerce and dam- 
ages to plaintiff proximately resulting from 
the acts and conduct which constitute the 
violation, But injury to plaintiff alone is 
not enough upon which to predicate such 
an action. There must be harm to the 
general public in the form of undue re- 
striction of interstate commerce, An ap- 
preciable part of such commerce must be 
the subject of the monopoly, restraint or 
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conspiracy. And a general allegation of the 
forming of such a combination or con- 
spiracy with resulting injury to the public 
and to the plaintiff is not enough. While 
detail is not necessary, it is essential that 
the complaint allege facts from which it 
can be determined as a matter of law that 
by reason of intent, tendency, or the in- 
herent nature of the contemplated acts, 
the conspiracy was reasonably calculated 
to prejudice the public interest by unduly 
restricting the free flow of interstate com- 
merce. Shotkin v. General Electric Co., 
supra.” See also Apex Hosiery Co. v. 
Leader, 310 U. S. 469 (1940); Neumann 
v. Basttan-Blessing Co., 70 F. Supp. 447, 
Poe Ge Ni, (3047): 
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In view of the foregoing, it should be 
patent that plaintiff has failed to state a 
cause of action within the meaning and pur- 
pose of the Sherman Anti-Trust Act. It 
becomes unnecessary, therefore, to consider 
defendants’ motion to strike and for a more 
definite statement. 


[ Order] 


Motion of defendants to dismiss the com- 
plaint for failure to state a claim upon 
which relief can be granted is granted, and 
the cause is hereby accordingly dismissed. 


; Lf 62,874] E. H. Silverman, doing business as Standard Supply Service v. H. N. 
Seifrid, doing business as Seco Sales and Supply Co.; Cardinal Sales, Inc.; Crown Office 


Supply Co.; and Aurora Steel Products Co. 


In the United States District Court for the Northern District of Illinois, Eastern Divi- 


sion. No. 50 C 1601. Dated June 19, 1951. 


Sherman Antitrust Act 


Proof of Antitrust Violation—Sufficiency of Complaint—Private Civil Action—W here 
a seller of steel lockers alleges that certain competitors have conspired to deprive him of 2 
contract to sell lockers to a third party and that by reason of the conspiracy he was re- 
quired to fulfill his contract from another source and therefore sustained damages, a mo- 
tion to dismiss the complaint is sustained. The allegations of the complaint do not state a 
cause of action under the antitrust laws since only a single, isolated incident between the 
parties is involved and there is no allegation that the act of the competitors affect the public 


in any way or that the competitors’ conduct is connected with interstate commerce. 
See the Sherman Act annotations, Vol. 1, J 1220.431, 1640.125, 1640.188; Clayton Act 


annotations, Vol. 1, § 2024.19. 
For the plaintiff: William S. Schwab. 


For the defendants: LeRoy R. Krein and Arvey, Hodes, and Mantynband (for Crown: 
Office Supply Co.); Reid and Ochsenschlager (for Seifrid). 


Memorandum and Order 


CAMPBELL, District Judge: [Jn full text] 
All parties to this action are residents and 
citizens of the State of Illinois. The com- 
plaint is set up in two counts: Count I 
alleging a violation of the anti-trust laws, 
and Count II alleging a breach of contract 
by defendant Seco Sales & Supply Co. 
Specifically, Count I alleges that plaintiff is 
engaged in selling office furniture and equip- 
ment, and has sold such in interstate com- 
merce; that plaintiff was awarded a contract 
by the City of Chicago for a quantity of 
steel lockers; that plaintiff entered into a 
contract with defendant Seco for the pur- 
chase of said lockers, which were to be 
manufactured by defendant Aurora Steel 
Products Co.; that the defendants conspired, 
with defendant Crown Office Supply Co. 
supplying the original impetus, to prevent 
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the delivery of the lockers from Aurora to: 
Seco; that Seco refused to perform its con- 
tract with plaintiff; that plaintiff was obliged 
to obtain the lockers from another source 
at a price $1,124 higher than contracted for 
with Seco. Defendants Crown and Cardinal 
Sales now move to dismiss the complaint on 
the following grounds: (a) Failure to state 
a claim upon which relief can be granted; 
(b) Lack of jurisdiction. 


[Complaint Disnussed] 


The motion to dismiss the complaint must 
be granted. It is clear from the allegations. 
of the complaint that plaintiff is concerned 
only with a single, isolated incident involv- 
ing plaintiff and defendants, and has com- 
pletely failed to plead that the public has. 
been, or may be, affected in any way by 
defendants’ alleged conduct, or that there 
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is even the remotest connection with inter- 
state commerce, True, plaintiff endeavors 
to introduce the element of interstate trade 
by the simple expedient of stating in Para- 
graph 6 of the complaint, “to the end that 
Seco Sales and Supply Co. should not fulfill 
its contract with Plaintiff, all which scheme 
and conspiracy was to prevent the Plaintiff 
from fulfilling its contract with the City of 
Chicago, to restrain trade, create a monopo- 
ly and to lessen competition in interstate 
commerce.” Such a conclusion is certainly 
not justified from any facts alleged in the 
complaint—nowhere is it alleged that plain- 
tiff was unable to obtain goods to fulfill its 
other contracts, especially those requiring 
shipment in interstate commerce, nor is 
there any indication that the activities of 
any of the defendants affect, or are intended 
to affect, an appreciable segment of inter- 
state trade. 


[Injury to the Public] 


The purpose of the antitrust laws and the 
necessity for alleging substantial injury to 
the general public, in order to state a valid 
cause of action thereunder, is ably set forth 
in the following excerpts from Feddersen 
Motors v. Ward, 10 Cir., 180 F. 2nd 519 
(1950): 

“The background of the Anti-Trust Act 
was the common law relating to contracts 
for the restriction or suppression of com- 
Petition in the markets, agreements to fix 
prices, concerts to divide marketing terri- 
tories, understandings to apportion cus- 
tomers, meeting of minds to restrict 
production, unity of purpose to furnish 
inferior products, and other like practices 
which tend to raise prices or otherwise 
take from buyers or consumers the ad- 
vantages which accrue to them from free 
competition in the markets. It extended 
the inhibition to any combination or con- 
spiracy, whatever its form, having injuri- 
ous effects of that kind upon the competitive 
system, and it provided both public and 
private remedies from the injuries owing 
from the restraints. Shotkin v. General 
Electric Co., 10 Cir., 171 F. 2nd 236. Its 
primary purpose was to prevent undue 
restraints of interstate commerce in the 
public interest, and to afford protection 
to the public from the subversive or coer- 
cive influences of monopolistic efforts. 
Appalachian Coals, Inc. v. United States, 
ZEST UMS O44 530S= Cte 4718 77 o eed: 
825. The right granted to individual 
Suitors to seek reparation was secondary 
and subordinate in purpose. Glenn Coal 


Co., v. Dickinson Fuel Co., 4 Cir., 72 F. 
2nd 885. 

“As a charter of freedom, the Act com- 
mands vigilance in the detection and frus- 
tration of all efforts unduly to restrain the 
free course of interstate commerce, but 
only those contracts or combinations are 
within its scope which by reason of intent, 
tendency, or the inherent nature of the 
contemplated acts prejudice the public 
interests by unduly restricting or unduly 
obstructing the course of interstate com- 
merce. And in a case of this kind brought 
by an individual suitor for the recovery 
of three-fold damages, it is essential that 
the complaint allege a violation of the 
Act in the form of undue restriction or ob- 
struction of interstate commerce and dam- 
ages to plaintiff proximately resulting from 
the acts and conduct which constitute 
the violation. But injury to plaintiff alone 
is not enough upon which to predicate 
such an action. There must be harm to the 
general public in the form of undue re- 
striction of interstate commerce. An ap- 
preciable part of such commerce must be 
the subject of the monopoly, restraint or 
conspiracy. And a general allegation of 
the forming of such a combination or con- 
spiracy with resulting injury to the public 
and to the plaintiff is not enough. While 
detail is not necessary, it is essential that 
the complaint allege facts fram which it 
can be determined as a mater of law that 
by reason of intent, tendency, or the in- 
herent nature of the contemplated acts, 
the conspiracy was reasonably calculated 
to prejudice the public interest by unduly 
restricting the free flow of interstate com- 
merce. Shotkin v. General Electric Co., 
supra.” Also see Apex Hosiery Co. v. 
Leader, 310 U. S. 469 (1940); Neumann v. 
Bastian-Blessing Co., D. C. I., 70 F. Supp. 
447 (1947). 


[No Cause of Action] 
In view of the foregoing, it should be 


patent that plaintiff, in Count I of the com- 
plaint, has failed to allege a cause of action 
within the meaning and purpose of the anti-’ 
trust laws. Further, Count II must fall for 
the reason that it alleges no independent 
jurisdictional grounds for its retention. 


[Order] 
Motions of defendants Crown Office Sup- 


ply Co. and Cardinal Sales, Inc. to dismiss 
the complaint for failure to state a claim upon 
which relief can be granted and for lack of 
jurisdiction are granted, and the same is ac- 


cordingly hereby dismissed, 
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[] 62,875] United States v. National City Lines, Inc., et al. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 49 C 1364. Dated June 22, 1951. 


Sherman Antitrust Act 

United States Equity Suits—Defendant’s Motion for a More Definite Statement— 
Reply to Affirmative Defenses.—In an action by the United States to restrain violations of 
Sections 1 and 2, of the Sherman Act, a motion by the defendants for a more definite 
statement of certain paragraphs of the complaint is granted. A motion to require the gov- 
ernment to reply to an affirmative defense, wherein the defendant alleges that it has dis- 
continued the course of action which the government seeks to restrain, is denied. The 
veracity of the affirmative defense must be proved and under the Federal Rules of Civil 


Procedure, the government is not required to reply to an affirmative defense. 
See the Sherman Act annotations, Vol. 1, J 1610.225, 1610.290. 
For the plaintiff: Willis L. Hotchkiss, Antitrust Division. 


For the defendant: 


Mayer, Meyer, Austrian and Platt. 


For decision transferring the case from the United States District Court for the South- 
ern District of California see 1948-1949 Trade Cases {] 62,319 and {| 62,429. 


Memorandum 

LaBuy, District Judge: [Jn full text] 
The complaint herein was filed April 10, 
1947 in the Southern District of California 
against the defendants under Section 4 of 
the Sherman Antitrust Act in order to pre- 
vent and restrain violations by defendants of 
Sections 1 and 2 of the Sherman Act. This 
case was subsequently transferred to the 
United States District Court for the North- 
ern District of Illinois, as was the criminal 
indictment filed at the same time. 


[Motion for a More Definite Statement] 

Defendants Standard Oil Company and 
Federal Engineering Corporation have filed 
a motion for a more definite statement of 
certain enumerated paragraphs of said com- 
plaint stating the information is already in 
the possession of the government and has 
been set forth with brevity in the bill of 
particulars filed in the criminal action, and 
that the criminal action terminated with a 
finding of not guilty of violations under Sec- 
tion 1 and guilty under Section 2 raising a 
possible issue of whether the conspiracy 
charged therein is the same as the one con- 
templated within the present complaint so 
as to permit evidence of the criminal verdict 
in the civil case. 

The government contends that the mat- 
ters set forth in defendants’ motion were 
litigated and determined adversely to the 
defendants on October 28, 1948 by the Dis- 
trict Court for the Southern District of 
California and defendants are foreclosed 
from making the pending motion for a more 
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definite statement. It is the contention of 
defendants that the question presented is 
whether the present circumstances are such 
as to justify a request that the court exercise 
its discretion and permit these defendants 
to renew in a narrowed form a motion 
passed upon approximately a year and a half 
ago by a court in another circuit under cir- 
cumstances radically different from those 
which exist now. Jn re Walton Hotel Co., 
(GC. A. 7) 116-, (2d) 110: 


[Motion Granted] 


The request is directed to paragraphs 20 
and 22 to specify the persons alleged in the 
complaint to be “other persons to the plain- 
tiff unknown”; paragraph 20, specify the 
date on which it is alleged each defendant 
joined the alleged conspiracy, the name of 
each officer, agent or other person who is 
alleged to have acted on behalf of each 
corporate defendant, and whether the com- 
binations or conspiracies alleged are oral or 
written; paragraph 21, specify whether the 
conspiracy consists of one agreement among 
all of the defendants, or whether it consists 
of one or more agreements among some or 
all of them, specifying the parties thereto, 
stating whether the agreement or agree- 
ments were express or implied, and identify- 
ing the “operating companies” by name; 
paragraph 22, specify the local transporta- 
tion systems referred to in subparagraph (c) ; 
paragraph 23, specify what is meant by the 
term “noncompetitive prices”. The court is 
of the opinion that said motion for a more 
definite statement should be granted. 
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[Reply to Affirmative Defense] 


The defendant Mack Manufacturing Cor- 
poration has filed a motion to require plain- 
tiff to reply to its answer. The defendant 
filed answer to the complaint and in addi- 
tion alleged, paragraphs 14 to 26, an affirma- 
tive defense stating that long prior to the 
commencement of the present action Mack 
had completely discontinued the course of 
action concerning which an injunction is 
now sought by the Government. Rule 7 (a) 
of the Federal Rules of Civil Procedure 
provides: 

“There shall be a complaint and an 
answer; and there shall be a reply to a 
counterclaim denominated as such; an 
answer to a cross-claim, if the answer 
contains a cross-claim; a third party com- 
plaint, if leave is given under Rule 14 to 
summon a person who was not an original 
party; and there shall be a third party 
answer; if a third-party complaint is 
served. No other pleading shall be al- 
allowed, except that the court may order 
a reply to an answer or a third-party 
answer.” 


Rule 8 (d) of the Rules provides in part: 
“& * * Averments in a pleading to which 
no responsive pleading is required or per- 


mitted shall be taken as denied or 
avoided.” 
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It is the contention of Mack that it should 
not be required to go through a second trial 
if the facts set forth in its affirmative de- 
fense are true. The government asserts de- 
fendant has failed to set forth any substantial 
reason or necessity for the filing of a reply 
to the “affirmative defense”; that said al- 
legations will be deemed denied or avoided 
insofar as they allege a defense to the con- 
spriacy charges of the complaint. 


[Reply Not Required] 

The court is of the opinion the veracity of 
the affirmative defense would have to be 
proved in any event. It appears the govern- 
ment does not intend to make an admission 
of such defense, nor can it be required to do 
sc under the rules. Therefore, the motion 
to compel a reply to the affirmative defense 
should be overruled. 


[Order] 


An order has this day been entered grant- 
ing the motion of defendants Standard Oil 
Company and Federal Engineering Cor- 
poration for a more definite statement, leave 
is given to the government to amend within 
thirty days from date hereof, and the mo- 
tion of Mack Manufacturing Corporation to 
compel answer to its affirmative defense is 
overruled. 


[ 62,876] L. L. Moore, an individual doing business as Moore’s Bakery v. Mead 
Service Company and Mead’s Fine Bread Company. 


In the United States Court of Appeals for the Tenth Circuit. 


No. 4055. Dated June 26, 1951. 


May Term, 1951. 


On appeal from the United States District Court for the District of New Mexico. 


Reversed and remanded. 


On writ of certiorari to the United States Court of Appeals the judgment of the 


Court of Appeals of July 28, 1950, was vacated and the case remanded to that court. 
United States Supreme Court. No. 294, Misc. March 12, 1951. 


Clayton Antitrust Act and Robinson-Patman Price Discrimination Act 


Treble Damage Actions—Price Discrimination—Defenses.—A baker who is a partici- 
pant in an illegal boycott to exclude from retail stores the bread of a competitor in the 
city where the baker is doing business can maintain a treble damage action for the 
damages sustained by him when the competitor, in order to retain his retailers, reduces 
the price of his bread in that one city and thereby violates the price discrimination 
provisions of the Robinson-Patman Act. In the light of Kiefer-Stewart Co. v. Joseph E. 
Seagram and Sons, the baker is not precluded from bringing a treble damage action 
although in the Kiefer case the facts were substantially different. 


See the Clayton Act annotations, Vol. 1, J 2024.19; Robinson-Patinan Act annotations 
Vol. 1, 1 2212.770. 
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x, Treble Damage Actions—Price Discrimination—Defense of Changed Market Con- 
ditions.—Where a baker and retailers combine to exclude the bread of an out-of-town 
competitor of the baker, the competitor cannot cut the price of his bread in that city to 
meet the changed market condition caused by the boycott since such an illegal boycott 
is not the type of changed market condition excepted from the prohibitions of Section 
2 (a) of the Robinson-Patman Act. The changed market condition caused by the under- 
standing of the baker and other retailers to exclude the bread of the competitor is 


not “such as” or similar to the exceptions named. 


See the Robinson-Patman Act annotations, Vol. 1,  2212.360. 


For the appellant: Dee C. Blythe. 


For the appellees: Edward W. Napier (Howard F. Houk with him on the brief). 


Reversing and remanding an opinion of the United States District Court of New 
Mexico. Previous opinion of the Court of Appeals reported at {[ 62,674. 


Before PHILLIPS, Chief Judge, and MurrAn and Pickett, Circuit Judges. 


[Kiefer-Stewart Case] 

PIcKErT, Circuit Judge: [In full text] 
This action was brought to recover statu- 
tory treble damages alleged to have been 
incurred by reason of the defendant’s vio- 
lation of the Clayton Act as amended by 
the Robinson-Patman Price Discrimination 
mCEMOr 1996, to 1). S57 CfA 13 (a). lo. At 
the conclusion of plaintiffs evidence, the 
trial court dismissed the complaint and en- 
tered judgment for the defendant for the 
reason that the evidence showed that the 
alleged price discrimination was in response 
to changing conditions affecting the market 
for or the marketability of goods con- 
cerned which was permitted under the last 
proviso of Sec. 13 (a). Upon former con- 
sideration of the case, we affirmed upon the 
grounds that the plaintiff, by his own con- 
duct and participation in an illegal boycott, 
had created a condition which resulted in 
the price discrimination complained of and 
for that reason could not maintain the ac- 
tion. 184 F. 2d 338. Upon petition for cer- 
tiorari, 340 U. S. 944, the Supreme Court 
remanded the case with directions that it be 
given further consideration in the light of 
Kiefer-Stewart Co. v. Joseph E. Seagram & 
Sons, 340 U. S. 211. Although the facts in 
the Kiefer case were substantially different 
from those here, it was there held that in 
an action for treble damages under the 
Sherman Ache 15 We S: Gs Ax Seca il. 15; 
that infractions of such law by the claimant 
were not a defense in such an action. We 
therefore conclude that the Kiefer case con- 
trols on this point. 


[Boycott and Price Discrimination] 


Moore operated the only bakery in the 
town of Santa Rosa, New Mexico. At the 
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same time, Mead’s Fine Bread Company, a 
corporation, had a similar business in Clo- 
vis, New Mexico, and was selling its prod- 
uct in Santa Rosa in competition with 
Moore and through substantially the same 
outlets. By selling its product through 
other outlets across the state line in Texas, 
it was engaged in interstate commerce. In 
order to retain Moore’s Bakery in Santa 
Rosa, with the consent and acceptance of 
Moore, a group of business men there ob- 
tained the written assurance from all of the 
retail outlets, except one, that they would 
not purchase bread from anyone except 
Moore. This understanding was to become 
effective on September 3, 1948. Upon that 
date Mead reduced the price of a one pound 
loaf of white bread from 14¢ to 7¢ and a 
one and one-half pound loaf from 21¢ to 
11¢ which was substantially below cost. As 
a result of this reduction, most of the 
retailers continued the sale of Mead’s bread. 
Mead did not reduce the price of its prod- 
uct at any place except Santa Rosa, and 
maintained these prices until after this action 
was brought. 


The Act makes it unlawful for a person 
engaged in interstate commerce, either di- 
rectly or indirectly, to discriminate in price 
between purchases of commodities of like 
grade and quality where such commodities 
are sold for use, consumption or resale 
and where the effect of such discrimination 
may be substantially to lessen competition 
or tend to create a monopoly in any line 
of commerce or to injure, destroy or pre- 
vent competition with any person who either 
grants or knowingly receives benefit of such 
discrimination. The section contains this 
proviso: “nothing contained in sections 12, 
13, 14-21, and 2-27 of this title shall pre- 
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vent price changes from time to time where 
in response to changing conditions affecting 
the market for or the marketability of the 
goods concerned, such as but not limited 
to actual or imminent deterioration of per- 
ishable goods, obsolescence of seasonal 
goods, distress sales under court process, 
or sales in good faith in discontinuance of 
business in the goods concerned.” The 
trial court thought that because of the boy- 
cott, Mead was confronted with a changed 
market condition which would bring it within 
this proviso. It appears to us that the 
proviso cannot be given such a broad mean- 
ing. It is evident that it deals with special 
situations in connection with specific lots 
of goods which are of a perishable nature 
or become obsolete with the seasons or dis- 
tress salse under court process or goods 
sold when a business is discontinued in 
good faith. The exceptions are not confined 
specifically to those set forth but the plain 
language of the statute limits the exceptions 
to those which are “such as” or similar to 
those named. The changed market condi- 
tion caused by the understanding of the 
retailers in Santa Rosa to purchase only 
Moore’s bread is not “such as” or similar 
to the exceptions named. 


A price discrimination having been shown, 
it then, under the statute, becomes a ques- 
tion of fact as to whether “the effect of 
such discrimination may be to substantially 
lessen competition or tend to create a mo- 
nopoly in any line of commerce or to injure, 
destroy or prevent competition with any 
person who either grants or knowingly 
receives benefit of such discrimination or 
with the customers of either of them.” 15 
ORES? Cae Ar Ge (as 


[Order] 


Judgment is reversed and the cause re- 
manded for new trial. 


[Concurring Opinion] 

Puitures, Chief Judge, specially concur- 
ring: Still entertaining doubt, for the rea- 
sons expressed in our first opinion, that the 
discriminations complained of come within 
the provisions of the Robinson-Patman Act, 
I concur in the opinion as far as it goes. 
However, I think it leaves at large an 
important question which should be decided. 


[Competitor's Aternatives] 


Mead Service Company and Mead’s Fine 
Bread Company, hereinafter referred to as 
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Mead, were confronted with a boycott at 
Santa Rosa, New Mexico, which entirely 
deprived them of a market for their bread 
at that point. The boycott gave Moore a 
complete monopoly of the bread business 
in Santa Rosa. Mead had the alternative 
of giving up its bread business at Santa 
Rosa or reducing its prices in an effort to 
break the boycott and regain its market. 
Section 15 U. S. ©. A. 13 (b) provides: 
“Upon proof being made, at any hear- 
ing on a complaint under this section, 
that there has been discrimination in 
price or services or facilities furnished, 
the burden of rebutting the prima-facie 
case thus made by showing justification 
shall be upon the person charged with a 
violation of this section, and unless justi- 
fication shall be affirmatively shown, the 
Commission is authorized to issue an 
order terminating the discrimination: 
Provided, however, That nothing contained 
in Sections 12, 13, 14-21, and 22-27 of this 
title shall prevent a seller rebutting the 
prima-facie case thus made by showing 
that his lower price or the furnishing of 
services or facilities to any purchaser or 
purchasers was made in good faith to 
meet an equally low price of a competi- 
tor, or the services or facilities furnished 
by a competitor.” 


[Justification Broader Under Act] 


It is true that Mead offered and sold 
bread at Santa Rosa at a lower price than 
it offered and sold bread at other markets. 
My brother Murrah is of the. opinion that 
because of the proviso in the quoted section 
a justification for a discriminatory price 
can only be shown by proof that the lower 
price “was made in good faith to meet an 
equally low price of a competitor.” It 
seems obvious to me that had such been 
the intent of Congress it would not have 
used the general language, “unless justifi- 
cation shall be affirmatively shown,” but 
would have stated, “unless the defendant 
justifies his lower price by showing it was 
made in good faith to meet an equally low 
price of a competitor.” I think the context 
clearly shows the intent and purpose of the 
proviso. It was not to limit the grounds 
of justification, but rather, it was to -elimi- 
nate any doubt that might arise because 
of the provisions of Sections 12, .13, 14-21 
and 22-27, that the defendant could justify 
by showing that the lower price was made 
in good faith to meet an equally low price 
of a competitor. 
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[Price Discrimination Justified ] 


Meeting Moore’s price here would have 
been wholly ineffectual. He had a monop- 
oly, not by reason of price, but by reason 
of a boycott agreement. Mead met the 
boycott confronting it, in the only effective 
way it could. I think Mead should be per- 
mitted to justify by showing it reduced its 
price in good faith solely to break the 
boycott and not to destroy competition or 
to create a monopoly. Of course, if Mead 
carried its price cutting to a degree that 
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would destroy competition and obtained a 
monopoly by it, or if it cut the price of 
bread with an intent and purpose so to do, 
it would not be justified. 


If we deny Mead the right to justify in 
this case by showing it acted in good faith, 
solely to break a boycott, the statute, in- 
stead of fostering competition and prevent- 
ing monopoly, will become an. instrument 
to destroy competition and foster monop- 
oly. Such, in my opinion, was not the in- 
tent and purpose of Congress. 


[62,877] Tourneau, Inc. v. S. Klein On The Square, Inc. 


In the Supreme Court of New York County. 


L. J. 2365. Dated June 27, 1951. 


Special Derm. Pant. |i st? >eeNe ve 


New York Fair Trade (Feld-Crawford) Act 


Enforcement Against Non-Signers—Distributor’s Action—Effect of Temporary Denial 
of Relief to Manufacturer.—Since a manufacturer of watches is temporarily denied 
relief against a non-signing retailer alleged to have sold watches below the established 
resale price on the ground that there is a question as to whether interstate commerce 
is involved, a distributor’s action for relief against the same non-signer should be 
temporarily denied. A distributor’s right to enforce resale prices against a non-signer 
stems from his agreement with the manufacturer; hence, if the manufacturer’s right to 
enforcement is questioned, the distributor, as a second party to the agreement, does not 


have greater rights. 


See the State Laws annotations, Vol. 2, | 8604.69. 


Mr. Justice LEvEy: [Jn full text] Plaintiff, 
a retail watch dealer in New York, seeks a 
temporary injunction, pursuant to sections 
369A et seg. of the General Business Law 
(Feld-Crawford Act), enjoining the defend- 
ant from advertising, offering for sale, or 
selling “‘Longines” and. “Wittnauer” watches 
at prices below those fixed in a fair trade 
contract with the manufacturer, to which 
agreement, however, defendant was not a 
signatory. Heretofore, the manufacturer 
had brought a similar action against this 
defendant, under the Feld-Crawford Act, 
and temporary injunctive relief was denied 
(Bulova Watch Co. v. S. Klein on the Square, 
Neaeele a eunes 12 195) eatep. 2175) ptor 
the reason that there was involved a triable 
issue as to whether interstate commerce 
was affected. This denial was predicated 
upon the holding of the United States Su- 
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preme Court (Schwegmann Bros. v. Calvert 
Distillers Corp’n, N. Y. L. J., June 6, 1951, 
front page; 71 S. Ct., 745) to the effect that 
the Miller-Tydings amendment of section 1 
of the Sherman Act did not apply to a 
non-signer, where interstate or foreign 
commerce was affected. Plaintiffs right, if 
any, to enforce resale prices, against a 
non-signer, flows, unquestionably, from its 
written agreement with the manufacturer. 
Hence, it would seem to follow that if the 
manufacturer’s right to enforcement is 
questioned, pending a full hearing of the 
issues, the distributor, as the second party 
to the agreement, may not have any greater 
rights. Accordingly, the motion for an ni- 
junction is presently denied and it is sug- 
gested, for the sake of an expeditious deter- 
mination of all the issues, that both the 
Bulova and this case be tried together. 
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[| 62,878] United States v. Richfield Oil Corporation. 


In the United States District Court for the Southern District of California, Central 
Division. No. 6896-Y. Dated July 2, 1951, 


Sherman Antitrust Act and Clayton Antitrust Act 


Requirement Contracts—Lease of Wholly Owned Stations—Violation of Section 1, 
Sherman Act and Section 3, Clayton Act.—A producer of petroleum products who is 
engaged in the sale of such products and automotive accessories cannot lease its wholly- 
owned gasoline stations to third parties where the condition upon which the lease is made 
is that the lessee purchase all of his petroleum products and accessories from the lessor 
and where the lease contains a clause under which the lease may be forfeited on twenty- 
four hours notice by the lessor, without violating the prohibitions contained in Section 1 
of the Sherman Act and Section 3 of the Clayton Act. Although the producer created the 
above instrumentalities to market its products, competition is nevertheless involved. It 
cannot be claimed by the producer that it in fact owned the stations and therefore could 
impose the restrictions. The imposition of the restrictions was upon the lessee, an inde- 
pendent business man, and hence constitutes an unreasonable restraint of trade and results 
in a substantial lessening of competition. 


See the Sherman Act annotations, Vol. 1, J 1220.203; Clayton Act annotations, Vol. 1, 
J 2023.10, 2023.36. 


Requirément Contracts—Sales Agreement With Independents—Violation of Section 1, 
Sherman Act and Section 3, Clayton Act.—A producer of petroleum products who is 
engaged in the sale of such products and automotive accessories violates Section I of the 
Sherman Act and Section 3 of the Clayton Act by entering into arrangements with inde- 
pendent gasoline station owners wherein the owner is required to buy a definite percentage 
of his total requirements from the producer, coupled with a painting agreement which in 
practice forbids the owner from purchasing products from other producers; and by enter- 
ing into sub-leases with operators, when the producer has leased stations from third 
parties, coupled with a contract in which the sub-lessee or operator is required to buy a 
definite percentage of his total requirements from the producer. The arrangements are 
illegal since the effect of them is to impose requirement contracts upon third parties. 


See the Sherman Act annotations, Vol. 1, J 1220.203; Clayton Act annotations, Vol. 1, 
J 2023.10, 2023.36. 2 


For the plaintiff: William C. Dixon, Special Assistant to the Attorney General; 
Theodore N. Alexander, T. Keister Greer, Theron N. Hall, Lawrence M. Somerville, 
Special Attorneys, Antitrust Division, Department of Justice, Los Angeles, California. 


For the defendant: William J. De Martini and Robert E. Paradise of Los Angeles, 
California. 


YANKwicH, District Judge: [Jn full text] and restrain violations of Section 1 of the 


This is an action instituted by the United 
States Government against Richfield Oil 
Corporation, to be referred to as Richfield, 
a corporation organized under the laws of 
the State of Delaware, with offices and its 
principal place of business in Los Angeles, 
California, in which the Government seeks 
equitable relief under Section 4 of the Act 
of the Congress of July 2, 1890, commonly 
referred to as the Sherman Anti-Trust 
Act, and under Section 15 of the Act of 
the Congress of October 15, 1914, as 
amended, commonly known as the Clayton 
Act.” The Government seeks to prevent 


115 U.S. C. A., Sec. 4. 
2715 U.S. C. A., Sec. 25. 
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Sherman Anti-Trust Act® and Section 3 of 
the Clayton Act.* 


x 
a 


THE NATURE OF THE 
CONTROVERSY 


Richfield is engaged in the business of 
acquiring and developing oil reserves and 
producing, transporting, refining and market- 
ing petroleum and petroleum products 
therefrom in the States of California, Ore- 
gon, Washington, Nevada, Idaho, Arizona, 
Texas and New Mexico. No evidence was 
offered relating to activities in the States 


315 U.S. C.A., Sec. 1. 
415 U.S.C. A., Sec. 14. 
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U. S. v. Richfield Oil Corp. 


of Texas and New Mexico, but the plead- 
ings alleged, and the evidence in the case 
showed, that, in the disposition of its 
products in the six States named, Richfield 
availed itself of various forms of outlets 
which were referred to as L-0 (leased) sta- 
tions, and “dealer” stations, designated as 
337 and 3-C stations. Through regional 
representatives, merchandisers, salesmen and 
others, whose relation to the company need 
not be gone into, the petroleum products 
were supplied to the operators of these 
stations. 

Richfield also deals in automotive ac- 
cessories manufactured by others, which 
were referred to during the trial as “spon- 
sored products.’ These consist of replace- 
Ment parts and articles sold and used in 
Servicing or repairing automotive vehicles. 
These include tires, tubes, batteries, spark 
plugs, oil filters, fan belts, battery cables, 
lamp bulbs, fuses, windshield wiper blades, 
tire repair and vulcanizing kits, anti-freeze, 
tire chains, and similar items. 


During the trial, these were referred to 
as “TBA.” It is the assertion of the Govern- 
ment that the various agreements, written 
and oral, existing between Richfield and the 
operators of these three types of stations, 
bind them, in effect, to secure their entire 
requirements, both as to petroleum products 
and TBA, exclusively from Richfield; that 
they are forbidden to handle petroleum 
products of any other company or to handle 
accessories competitive with those dis- 
tributed or sponsored by Richfield. 

In brief, the Government claims that 
these contracts are an unreasonable restraint 
of interstate trade or commerce, in vio- 
lation of Section 1 of the Sherman Act, 
and substantially lessen competition and 
tend to create a monopoly in a line of 
commerce, in violation of Section 3 of the 
Clayton Act. 

Richfield has denied that there is a vio- 
lation of either statute in their relations 
with any of the groups of dealers men- 
tioned, either as to their petroleum prod- 
ucts, or as to the sponsored TBA products. 


II 
THE COMMERCE INVOLVED 


Despite voluminous testimony, the scope 
of the inquiry is rather narrow. The inter- 
state origin and nature of the commerce of 
both the petroleum products and TBA is 
established beyond dispute. The petroleum 
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products originate in oil reserves and pro- 
ducing wells and bulk plants and refineries 
operated in California and elsewhere, the 
products of which move across state lines 
continuously to supply the various stations. 
Richfield has oil reserves and producing 
wells in certain oil fields in California. 
Crude oil is transported by Richfield from 
producing wells in California to its refineries 
located at Watson and Vindale, California. 
At the Watson refinery crude oil is refined 
into gasoline and other petroleum products. 
Richfield owns and operates two natural 
gasoline plants in California. Gasoline and 
other petroleum products refined at the 
gasoline plahts in California are shipped by 
Richfield to its refinery at Watson, Cali- 
fornia. The petroleum products refined at 
its refinery at Watson, California, are, in 
some instances, shipped by Richfield from 
the refinery to bulk plants located in Cali- 
fornia, Oregon, Washington, Arizona, Ne- 
vada and Idaho. Gasoline and petroleum 
products are stored in bulk plants, and sold 
and delivered from time to time to service 
stations located in the respective states in 
which the bulk plants are located. Richfield 
maintains pipe lines in California used by 
it in transporting crude oil and petroleum 
products between points solely in California. 
It maintains automotive vehicles used in 
making deliveries of petroleum products 
from bulk plants to service stations located 
in the respective states in which the bulk 
plants are located. 

Richfield owns 107 bulk plants in Cali- 
fornia, of which 23 are operated by Rich- 
field and 84 by commission agents, from 
which petroleum products are distributed 
by Richfield and commission agents to 1577 
service stations in California. It owns 35 
bulk plants in Oregon, of which 2 are oper- 
ated by Richfield and 33 by commission 
agents, from which petroleum products are 
distributed by Richfield and commission 
agents to 388 service stations in Oregon. 
Richfield owns 36 bulk plants in Washing- 
ton, of which 4 are operated by it and 32 
by commission agents, and from which bulk 
plants petroleum products are distributed 
by Richfield and commission agents to 646 
service stations in Washington. Richfield 
owns 7 bulk plants in Nevada, all of which 
are operated by commission agents, and 
from which plants petroleum products are 
distributed by commission agents to 39 
service stations in Nevada. Richfield owns 
5 bulk plants in Idaho, all of which are 
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operated by commission agents, from which 
petroleum products are distributed by com- 
mission agents to 56 service stations in 
Idaho. Richfield owns 22 bulk plants in 
Arizona, of which 2 are operated by Rich- 
field and 20 by commission agents, from 
which petroleum products are distributed 
by Richfield and commission agents to 190 
service stations in Arizona. In a few in- 
stances, petroleum products have been de- 
livered from bulk plants in one state to 
service stations located in other States. 


The sponsored products are manufac- 
tured at various industrial plants through- 
out the United States, from which they find 
their way first to the storerooms of the 
authorized Richfield distributors, and then 
to the shelves of the individual station oper- 
ators. So there is a constant flow of inter- 
state commerce in the operations of the 
defendant.® 


[Affect on Commerce] 


The competitive products, both petroleum 
and TBA, which were kept out of these 
stations as the result of the agreements, 
were manufactured at various places in the 
United States. So, in this respect also, if 
the practices of which the Government 
complains stand proved, they unquestion- 
ably affect the flow of goods and products 
in interstate commerce.” The amount of 
commerce involved satisfies all the require- 
ments of substantiality laid down by the 
cases.’ The anti-trust laws forbid practices 
through which competitors are 

“shut out of the market by a provision 

that limits it (a product), not in terms 
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of quality, but in terms of a particular 

vendor.” ® 
And, as said by the Supreme Court in an- 
other case: 

“The anti-trust laws are as much vio- 
lated by the prevention of competition as 
by its destruction.” ? 

Back of this is the fundamental determi- 
nation embedded in the anti-trust laws to 
maintain our national economy free by 
keeping it competitive. The Supreme Court 
has expressed this thought very recently: 

“The heart of our national economic 
policy long has been faith in the value of 
competition. In the Sherman and Clay- 
ton Acts, as well as in the Robinson- 
Patman Act ‘Congress was dealing with 
competition, which it sought to protect, 
and monopoly, which it sought to pre- 
vent’.” * 

A few statistics supplied by Richfield. 
and culled from the record, will suffice to 
demonstrate readily that the commerce af- 
fected is substantial. The number of L-0 
stations in 1950 was 1343. The number of 
337 stations was 1361. The 3-C stations 
numbered 261. The Government, by count- 
ing the separate written agreements, which 
go to make up each unit, including the 
painting agreements, arrives at a total of 
4581. If to these are added the oral arrange- 
ments affecting the stations, we have a total 
of 7546 written and oral agreements. 

The written contracts are approved at 
one of Richfield’s divisional offices, of 
which there are three located in the States 
of California and Washington. The con- 
tracts come to the respective offices in 
those States from various other States for 


5 Santa Cruz Fruit Packing Company v, Labor 
Board, 1938, 303 U. S. 453, 463; United States v. 
Yellow Cab Company, 1947, 332 U. S. 218, 
224-226; United States v. Paramount Pictures, 
1948, 334 U. S. 131, 173; Carter Carburetor Corp. 
v. Federal Trade Commission, 1940, 8 Cir., 112 
F. (2d) 722, 730; United States v. Standard Oil 
Company of California, 1948, D. C. Cal., 78 F. 
Supp. 850, 856, and cases cited in Notes 3 and 4. 

® See writer’s opinion in United States v. 
Standard Oil Company of California, 1948, D. C. 
Cal., 78 F. Supp. 850, 856-864, and cases cited 
in Footnotes 4-33. And see, Fashion Origina- 
tors’ Guild v. Federal Trade Commission, 1940, 
2 Cir., 114 F. (2d) 80, 84-85; Wickard v. Filburn, 
1942, 317 U. S. 111, 118-128; Mandeville Farms, 
Inc. v. American Crystal Sugar Company, 1948, 
334 U. S. 219, 229-234. 

T Standard Oil Company v. United States, 1911, 
221 U. S. 1, 61; Indiana Farmer’s Guide Com- 
pany v. Prairie Farmers Publishing Company, 
1934, 293 U. S. 278279; United States v. Co- 
lumbia Steel Company, 1948, 334 U. S. 495, 525; 
United States v. Griffith, 1948, 334 U. S. 100, 
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105-107; William Goldman Theatres, Inc. v. 
Loew’s, Inc., 1945, 3 Cir., 150 F. (2d) 738, 744. 

8 International Salt Company v. United States, 
1947, 332 U. S. 392, 398. 

® United States v. Griffith, 1948, 334 U. S. 100, 
107. 

10 Standard Oil Company v. Trade Commis- 
sion, 1951, 340 U. S. 231, 248-249. See the 
writer’s opinion in Balian Ice Cream Company v. 
Arden Farms Company, 1950, D. C. Cal., 94 F. 
Supp. 796, 801, and cases cited in Notes 18 and 
19; and F. & H. Ice Cream Company v. Arden 
Farms Company, 1951, D. C. Cal., — F. Supp. 
—, especially Note 44, which gives a history of 
the development of the concept which led to 
the adoption of the anti-trust laws. And see, 
Shotkin v. General Electric Company, 1948, 10 
Cir., 171 F. (2d) 236, 238; United States v. 
Underwriters’ Assn., 1944, 322 U. S. 533, 553-554. 
And for a comprehensive review of the anti- 
trust laws, see “Anti-Trust Law,’? The Univer- 
sity of Illinois Law Forum, Vol. 1950, No. 4, 
pp. 491-672. 


Copyright 1951, Commerce Clearing House, Inc, 


Number 219—91 
7-20-51 


approval. Some of the contracts are re- 
quired to be approved at the main Richfield 
office in Los Angeles. 

The gallonage of gasoline distributed in 
1950, through the L-0 stations was 160,795, 
of the money value of $23,790,968.00. The 
gallonage of gasoline distributed through 
the 337 stations during the same year was 
67,476, with a money value of $10,164,158.00. 
As to the 3-C stations, the gallonage was 
20,385, and the money value $3,069,987.00. 
For the same year the gallonage of motor 
oils and greases was, as to all types of 
stations, 3,491,369, of the money value of 
$2,546,127.59. For the same year, the money 
value of tires and tubes sold to all three 
types of stations was $2,646,400.07, of bat- 
teries, $48,040.37, and of other accessories, 
$956,412.96. The interstate nature of the 
commerce involved and its substantiality, 
both from the standpoint of the number of 
outlets involved and the quantity and value 
of the products handled, being evident, the 
pattern of our inquiry becomes very nar- 
row. It is reduced to the problem whether 
the agreements through which this com- 
merce was handled are of the type con- 
demned by the decision in the Standard Oil 
case,” decided by me in 1948, and affirmed 
by the Supreme Court.” 

It is to be borne in mind that the opinion 
of the Supreme Court contented itself with 
the determination that the agreements there 
involved violated Section 3 of the Clayton 
Act. Here, we are concerned with the al- 
leged violation of both Acts. And the case 
calls for the determination of both questions. 

But, while the same principles are to be 
applied to the three different outlets, it is 
necessary to examine separately their char- 
acteristics, in order to determine whether 
there is any difference (a) as to the relation 
existing between the operators and Rich- 
field, and (b) the restrictive practices in 
effect. 

III 


THE LEASES ON L-O (LEASED 
OUT) STATIONS 
The problem is simplified as to the L-O 
stations by the Richfield admission that the 


11 United States v. Standard Oil Company of 
California, 1948, D. C. Cal. 78 F. Supp. 850. 

22 Standard Oil Company of California v. 
United States, 1949, 337 U. S. 293. 

1315 U. S.C. A., Sec. 2. See United States v. 
Griffith, 1948, 334 U. S. 100, 105-106; United 
States v. Paramount Pictures, 1948, 334 U. S. 
131, 173-174. 
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oral understandings under which the leases 
are made, and for the violation of which 
the leases are forfeited under the 24 hours’ 
termination clause to be referred to, not 
only provide but demand that Richfield pe- 
troleum products and Richfield-sponsored 
TBA products be handled exclusively and 
without deviation. 


[Investment in Stations] 


So the main consideration as to these 
stations is the relations which control them. 
The extent of the commerce affecting these 
stations has already been adverted to. It 
should be added that Richfield claims an in- 
vestment in these stations as of December 31, 
1950, of $19,542,082.58, of which the cost of 
the land purchased represents $11,213,657.33, 
and the cost. of improvements installed, 
$8,328,425.25. The latter figure was de- 
ducted as depreciation for tax purposes over 
a period of five years. The figures as to 
improvements relate chiefly to the stations 
themselves, and adjunct buildings and the 
permanent equipment. They do not include 
improvements such as tanks, pumps, com- 
pressors, hoists, neon signs, hiboys and the 
like. 

[Created Market] 


In justification of the investment, and, 
for that matter, of the entire policy, Rich- 
field asserts that once “the shooting war” 
was over, and the purchase of gasoline by 
Government agencies had decreased, it was 
compelled to find an outlet for the increased 
refining facilities which it had built during 
the war period, and that the only certain 
way of securing an assured market was 
through controlled units. 


Intent and purpose are an element in a 
case involving violation of Section 2 of the 
Sherman Act.” But such violation is not 
concerned with a specific intent. And a 
specific intent, or good motive, for that 
matter, is not material when we deal with 
Section 1 of the Sherman Act™, or Section 
3 of the Clayton Act™®. The determining 
consideration is the effect of a particular 
practice on interstate trade or commerce. 
Other considerations, such as economic ne- 


415 U. S. C. A., See. 1. See, Paramount 
Famous Corp. v. United States, 1930, 282 U. S. 
30, 44; United States v. Masonite Corp., 1942, 
316 U. S. 265, 275; Fashion Originators’ Guild 
v. Federal Trade Commission, 1940, 2 Cir., 114 
F. (2d) 80, Note 6. 

115 U. S.C. A., Sec. 14. See, Fashion Orig- 
inators’ Guild v. Federal Trade Commission, 
1941, 312 U. S. 457, 468-469. 
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cessity, do not, and should not enter into 
our inquiry whether the practices here in- 
volved violate either statute.” 

Very recently the Supreme Court rejected 
a contention that the anti-trust statute 
should not be given full effect in a particular 
field, in view of certain current foreign trade 
conditions.” The argument is just as valid 
when applied to market conditions as to 
petroleum and allied products in a specific 
area in this country. Economic considera- 
tions are relevant in determining legislative 
policy. They may be important in inter- 
preting the limit of that policy. They do 
not constitute an excuse for the violation 
of the legislative policy declared in a statute. 


These preliminary observations clear the 
way for a consideration of the nature of the 
arrangements under which the L-O stations 
were operated. The foundation of the 
relations was the service station lease, de- 
nominated Form 542. It was prepared by 
Richfield, underwent several changes through 
the years, and, in its final form, as it ap- 
pears in this case, it was an elaborate lease 
containing fifteen different clauses setting 
forth the conditions governing the transfer 
of the property. 


[Lease Provisions] 


The habendum clause of each lease leases 
the described real property and the im- 
provements and facilities thereon to the 
designated lessee for a definite period of 
time, subject to a 24-hours’ termination 
clause, at a specified rental per month, pay- 
able in advance on the first day of the 
calendar months. In addition to this, the 
lessee agrees to pay as rental a sum equiva- 
lent to the total number of gallons of gaso- 
line in excess of a certain stated maximum, 
delivered to the promises during the month 
for which payment is being made for resale 
and distribution, the rate being fixed for 
each of the twelve months of the year, on 
the basis of the excess over a definite 
amount of gallons. Richfield has the right 
to demand a deposit of cash or bond to se- 
cure the payment of the rent in amount 
equal to the average rent payable. 


The lease limits the use of the premises 
to the operation of a gasoline station, pro- 
hibits the use for any other or an unlawful 
purpose, and forbids the commission of a 


6 Standard Oil Company v. United States, 
1949, 337 U. S. 293, 311-313. 

“ Timkin Roller Bearing Co. v. United States, 
No. 353, Supreme Court, decided June 4, 1951. 
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nuisance by the lessee. The prohibition by 
law of the continuance of the business ter- 
minates the lease. There follow provisions 
placing upon the lessee the duty to main- 
tain the premises and the improvements in 
good repair and a clean and safe condition, 
and prohibiting the making of changes or 
alterations without the permission of the 
lessor. The remaining clauses may be 
summed up briefly. The lessee, upon ex- 
piration of the lease or its termination, 
agrees to surrender the premises in as good 
a condition as when received, wear and tear 
excepted. Destruction by fire terminates 
the lease. The lessee is responsible for all 
charges for utilities. Failure to comply 
with the terms of the lease, default in pay- 
ment of rent, bankruptcy or insolvency, the 
levying of an attachment, assignment or ex- 
ecution, or the institution of any other legal 
proceedings affecting the premises or any 
of the equipment on them, is ground for 
termination without notice. The lease is 
not assignable, either voluntarily or by 
operation of law. And the lessee agrees to 
indemify the lessor against any claims for 
injury to property or person occurring on 
the premises during the operation of the 
lease by himself, his agents or employees. 
There follow the usual general clauses pro- 
tecting against waiver of breach, making 
provision for attorney’s fees for the lessor 
in case of suit, and designating the place to 
serve notice, and merging into the instru- 
ment all other agreements. 


IV 


THE NATURE OF THE LESSEE’S 
INTEREST 


If this instrument is assayed by the ac- 
cepted tests which determine the relation 
of landlord and tenant, the conclusion is 
inescapable that it is a lease. For we have 
a relation which is the result of specific 
agreement, which calls for (a) a fixed term, 
(b) at a determined rental, (c) by which 
a specific estate passes to the tenant, (d) 
who takes exclusive possession of the prem- 
ises against all the world, including the 
owner, (e) all the lessee’s rights being sub- 
ordinated to the primary right to the fee 
of the owner, and (f) subject to reversion 
to him at the end of the term, or on termina- 
tion of the lease.* 


51 C. J. S., Landlord and Tenant, Secs. 
1-3; 32 Am. Jur., Landlord and Tenant, Sec. 2, 
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Implicit in the contract is the lessee’s as- 
sumption of obligation and_ responsibility 
for his own acts upon the premises and 
those of his employees in their relation to 
the public, who come in contact with them 
during the time of his dominion. The lessee 
is not the employee of Richfield, Richfield 
pays him no wages or other remuneration. 
He must carry his own workmen’s com- 
pensation. He is not carried on their books 
as an employee for the purpose of social 
security taxes or any of the withholding 
taxes, state or federal, incidental to the 
employer-employee relationship. Richfield 
is not required to withhold any moneys 
from him for income tax purposes. Neither 
are they required to perform any of the 
duties just mentioned as to any of the em- 
ployees who may assist the lessee in the 
conduct of the station or of any auxiliary 
repair work upon the premises. The lessee 
is solely responsible for his own conduct 
and that of his employees which may cause 
damage to the person or property of others. 
In brief, it would be difficult to find an in- 
strument which so completely makes, by its 
own terms, the lessee master of the domain 
covered by the lease as does this lease. He 
is certainly as independent as any lessee is. 
And the relationship is no different than 
that found in the “leased-out” stations in 
the Standard case.” 


[Tenant an Independent Contractor] 


When, in law, we speak of “an independ- 
ant contractor’, or “an independant business 
man’, we deal with a practical concept, not 
with a philosophical pharse. We mean a 
person who, in the performance of a par- 
ticular contract, or in the conduct of his 
business, acts chiefly for himself and for his 
own benefit and profit, and not for others and 
the benefit and profit of others. And this 
is true, even though, as in every contract, 
the other party to the contract may also 
derive benefits. Mutuality of benefits lies 
behind every contract. And the fact that a 
party to such contract may derive a benefit 
or impose conditions in the carrying on of 
an enterprise which transcend the usual 
conditions, does not destroy the independant 
character of the other party. 


19 United States v. Standard Oil Co. of Cali- 
fornia, 1948, D. C. Cal., 78 F. Supp. 850. Rich- 
field contended at the trial that, as to certain 
leased stations, Standard had admitted that 
they were operated by ‘‘independent contrac- 
tors.’’ But the conclusion reached in the case 
was not based upon any admission. Standard 
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In the sense, in this complex and inter- 
dependant world, no one is really independ- 
ent. But when, through a formal and 
written instrument, a relationship is estab- 
lished by which exclusive possession and 
control of property is turned over to an- 
other, in exchange for a specified rental, 
with full responsibility for the conduct of 
the business falling upon the lessee, with 
all profit or loss accruing entirely to him and 
not to the transferor, the relationship satis- 
fies all the requirements of an independent 
enterprise. And when a corporation like 
Richfield deals with such an enterprise, it 
cannot be said to be dealing with ttself, as 
though the estate it created were nothing 
and the person in charge, to whom posses- 
sion was turned over, is a mere employee 
because, under clauses not contained in the 
contract, they supervise his actions, regu- 
late,—to some extent,—his personal ap- 
pearance, and do other things, some dis- 
tinctly illegal, as will presently appear. 


[Timkin Case] 


In this respect, the Timkin case, already 
referred to, is very revealing. It involved 
a prosecution under Section 2 of the Sher- 
man Act. It was Timkin’s contention,—as 
it is the contention of Richfield that certain 
wholly-owned subsidiaries were so controlled 
by them, that, in reality, they were not other 
corporations with which they could conspire 
to violate the Act. But the Supreme Court 
declined to allow the control to destroy the 
existence of the units as separate business 
entities, and held that the law was violated 
when Timkin engaged in the prohibited acts 
with its own subsidiaries. Just as Richfield 
here would have us characterize their re- 
lationship with the L-O stations by some 
name unknown to common-law categories, 
Timkin, in that case, resorted to the term 
‘Joint venture” to avoid the charge of il- 
legality. But the Supreme Court’s answer 
was brief and decisive: 


“The fact that there is common owner- 
ship or control of the contracting corpo- 
rations does not liberate them from the 
impact of the antitrust laws. E. G. Keifer- 
Stewart Co. v. Seagram & Sons, supra at 
215. Nor do we find any support in rea- 


contested all the way the validity of the tie-in 
contracts as to ‘‘every type’’ of station involved. 
And the conclusion that certain station opera- 
tors were independent contractors was based 
upon the facts in the case and not upon any 
admission by Standard. (See Finding 3, p. 875 
of Opinion.) 
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son or authority for the proposition that 
agreements between legally separate per- 
sons and companies to suppress competi- 
tion among themselves and others can 
be justified by labelling the project a 
‘joint venture’. Perhaps every agreement 
and combination to restrain trade could 
be so labeled.” * 


The principle which the Supreme Court 
applied is not new. That Court has re- 
peatedly declared that 
“common ownership and control does not 
liberate corporations from the impact of 
the anti-trust laws.’ ™ 


This indicates clearly that the principle is 
applicable whether we are dealing with a 
monopoly case under Section 2 of the Act— 
as the Timkin case was,—or a case in re- 
straint of trade under Section 1 of the Act. 
Rightly. For in all these cases, the Courts 


have insisted that 


“reality must dominate the judgment.” ” 


And, if control of instrumentalities which 
results in abolishing competition among 
them were sufficient to relieve the parties 
of the effect of the agreement on interstate 
commerce, the purpose of the Act could be 
subverted by the establishment by large in- 
dustrial concerns of “puppet” outlets tied to 
the parent organization by the most restric- 
tive agreements which would not only 
unreasonably restrain trade and lessen com- 
petition, but actually destroy it. 


In interpreting this and other statutes, 
we must eschew the tyranny of words or 
labels. We must, in each case, get behind 
the facade which the organization has 
created,—as did the Supreme Court in the 
Masonite case when it went behind a del 
credere agency, which, at first blush, seemed 
to be a fiduciary relationship established by 
the concern for its own purposes, and found, 
instead, a means for monopolization. The 
Court did not then hesitate to declare the 
agency a mere cloak for restraints: 

“So far as the Sherman Act is con- 


cerned, the result must turn not on the 
skill with which counsel has manipulated 
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the concepts of ‘sale’ and ‘agency’ but on 
the significance of the business practices 
in the term of restraint of trade.” ™ 


[Effect of Forfeiture Clause] 


In the light of these norms, we continue 
our analysis of the relations established by 
the written lease. The operator pays for 
his gasoline and the petroleum products 
sold to him by Richfield. They are not 
merely consigned to him. Upon execution 
of the lease, if he was preceded by another 
lessee, he pays for the inventory of petro- 
leum products in the premises, and of the 
approved TBA products. He is responsible 
for credit losses, except such as result from 
extension of credits to customers carrying 
Richfield cards. If we consider the provi- 
sion for 24-hours’ termination as valid, the 
lessee has, at the worst, a tenancy at will. 
And in the American law of landlord and 
tenant, this is an estate carved out and 
independent of, but subordinate to, the 
estate of the transferor.“ While the ancient 
common law did not favor this form of 
estate, it recognized it. Indeed, even in the 
absence of a statute the courts of England 
required a notice to quit in order to ter- 
minate the estate.” State courts, including 
those of California, have followed the trend 
of turning an estate at will into an estate for 
a definite term whenever, through the 
method of paying rent, or other provisions 
in the lease, it was apparent that a definite 
term was contemplated.” 

So the Courts have done all in their 
power to give to this estate, so humble in 
the feudal law, a higher standing in ac- 
cordance with their desire to achieve a 
more rational and just relationship than 
strict application of antiquated feudal prin- 
ciples would warrant. And it is interesting 
to note that in a very early California case, 
—even before the law as just stated became 
crystallized,—the Courts ranked the rights 
of a tenant at will so much higher than those 
of an employee that they rejected the con- 


2» Timkin Roller Bearing Company v. United 
States, No. 352, Supreme Court, decided June 
4, 1951. 

21 Kiefer-Stewart Company v. Seagram & Sons, 
Inc., 1951, 340 U. S. 211, 215; and see, Appala- 
chian Coals, Inc. v. United States, 1933, 288 
U. S. 344, 360-361; 376-377; United States v. 
Yellow Cab Co., 1947, 332 U. S. 218, 227. 

2 Appalachian Coals, Inc. v. United States, 
supra, p. 360. 

8 United States v. Masonite Corp., 1942, 316 
U. S. 265, 280. 


{ 62,878 


2451 C. J. S., Landlord and Tenant, Sec. 156; 
32 Am. Jur., Landlord and Tenant, Secs. 66-70; 
Restatement, Property, Secs. 21, 45; California 
Civil Code, Sec. 761; and see, Smith v. Royal 
Insurance Company, Ltd., 1940, 9 Cir., 111 F. 
(2d) 667, 670-671. 

* Spiritwood Grain Co. v. Northern Pacific 
Ry. Co., 1950, 8 Cir., 179 F. (2d) 338, 341. 

*6 Phelan v. Anderson, 1897, 118 C. 504, 505-506; 
see, Psihozios v. Humber, 1947, 80 C. A. (2) 
215, 220; Camp v. Matich, 1948, 87 C. A. (2) 
660, 667. 
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tention of one who was the caretaker of 
property of another that he be considered 
a tenant at will, saying: 
“Such a principle is not countenanced 
by the authorities, and its adoption would 
lead to very inconvenient results. Jt 
would give to servants and agents novel 
and embarrassing powers .over employers 
and their property.”*" (Emphasis added.) 
And I am inclined to think that, because 
of the conflict of the 24-hours’ termination 
clause with the monthly rental provisions, 
Courts would consider the tenancy created 
by the L-O agreements, at least, a month-to- 
month tenancy terminable only upon the 
minimum notice required in such cases. 

In the case before us, there is no evi- 
dence that it was ever used as a means 
for terminating the lease for the infraction 
of any of its express conditions. It was 
used only to enforce the illegal restraints 
superimposed orally. Indeed, it was the 
boast of the representatives of the Company 
that so long as the provision as to exclusive 
dealing in Richfield products or Richfield 
sponsored TBA products were complied 
with, the tenancy was of practically un- 
linuted duration, and that prospective lessees 
were so informed. 


Vv 
THE ORAID REQUIREMENTS 
RESTRICTIONS 


So we come to the question: Is the 
independence, both legal and factual, created 
by the lease destroyed by the oral agree- 
ments and conditions superimposed by 
Richfield and which binds the lessee to the 
distribution of Richfield petroleum products 
and Richfield sponsored TBA _ products 
under penalty rigidly enforced,—as the 
record shows,—of ouster unceremonious on 
24-hours’ notice, sometimes effected be- 
tween sundown and sunup of successive 
days? Richfield insists that it is. The fact 
of control is admitted in their Answer, 
which states: 

“That each of the service stations 
owned by Richfield or leased by Richfield 
from a party other than the operator 
thereof, was acquired and/or constructed 
by Richfield as an outlet for the sale 
of Richfield petroleum products to the 
motoring public; and that each operator 
of any such service station has been 
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selected and trained by Richfield and has 
been permitted by Richfield to occupy 
such service station and use Richfield’s 
land, building, facilities and equipment 
on a temporary basis subject to termina- 
tion on 24-hours’ notice.” 

Evidencing the rigor with which the con- 
trol was exercised, there were shown at 
the trial instances of termination of the 
lease for failure to conform to the restric- 
tions as to the products to be sold. On 
termination, no matter how long the occu- 
pancy had been, the lessee was not al- 
lowed to choose his successor, even in 
cases where the latter had agreed to pur- 
chase from him not only the petroleum 
products and approved products, but also 
the non-approved items on his shelves or 
equipment which he had installed. On 
termination, it was Richfield’s policy to 
instruct the buyer that he “was not re- 
quired” to buy non-sponsored TBA products 
or other equipment owned by the lessee. 
And in all instances in which the suggestion 
was made, “he did not buy”. Nor did 
Richfield allow the lessee to capitalize on 
his good will. On termination, the lessee 
could receive no compensation for good 
will, even when he found a buyer willing 
to pay for the good will which the long 
occupancy and the efforts of the lessee had 
created at the particular station. 


[Claim of Ownership] 


These and other incidences of control, 
not spelled out in the lease, but made effec- 
tive through Richfield’s exercise of power, 
led Richfield to insist at the trial that their 
control over the L-O type station was, in 
effect, ownership. And they sought to apply 
to this ownership my statement in the 
Standard case that restrictive agreements 
are not prohibited as to wholly-owned 
outlets.” 

We need not quarrel with the statement 
referred to, although the form in which it 
was cast indicates clearly that it applied 
only to the facts there before the Court. 
However, the discussion which precedes in- 
dicates that the Supreme Court has held 
repeatedly that even ownership does not 
stand in the way of the application of the 
restraint provisions of the Sherman Anti- 


2 Mitchell v. Davis, 1862, 20 C. 45, 47-48. This 
early case enunciated a rule, which has since 
become general. 32 Am. Jur., Landlord and 
Tenant, Sec. 9. 
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2% United States v. Standard Oil Company of 
California, 1948, D. C. Cal., 76 F. Supp. 850, at 
p. 854. 
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Trust Law.” And the obvious answer to 
the claim of ownership is the same which 
Courts give in tax cases to contentions of 
taxpayers who, after having chosen to do 
business under a certain form of organiza- 
tion, try to have us disregard it, on the 
ground that they were, in reality, ‘doing 
business with themselves’.” And the an- 
swer is that a person choosing a particular 
entity in order to achieve certain results 
is not in a position to ask us to disregard 
it, when he wishes to avoid results un- 
anticipated. 


So Richfield is tied to the form they 
chose. And if it does not give them im- 
munity from the admitted restraints they 
impose through it, they must bear the con- 
sequences of their voluntary act, regardless 
of any contrary intention they may have 
had in choosing it. 


VI 
THE “CREATED” MARKET 


Richfield contends that it “created” these 
instrumentalities for its own purpose. For 
this reason, they argue that there could be 
no restraint of trade, because no competi- 
tion is involved.™ No case will be found 
which supports the contention that the 
mere creation of an exclusive form of outlet 
is, in itself, sufficient to avoid the conse- 
quences of the anti-trust laws. Indeed, one 
of the older cases * to which the case cited 
by Richfield referred as its authority, specif- 
ically holds that contracts, no matter how 
worded, will be scrutinized in order to de- 
termine whether they have been entered 
into or are to be performed for the ap- 
parently legitimate purpose which they 
specify on their face or for the purpose of 
restraining the free flow of commerce. We 
quote the language of the Court: 


“The court in the Standard Oil case 
construed the act as intended to reach 
only combinations unduly restrictive of 
the flow of commerce or unduly restric- 
tive of competition, and, illustrating what 
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were such undue or unreasonable combi- 
nations, it classed as illegal (p. 58) ‘all 
contracts or acts which were unreason- 
ably restrictive of competitive conditions, 
either from the nature or character of the 
contract or act or where the surrounding 
circumstances were such as to justify the 
conclusion that they had not been en- 
tered into or performed with the legiti- 
mate purpose of reasonably forwarding 
personal interest and developing trade, but 
on the contrary were of such a character as 
to give rise to the inference or presumption 
that they had been entered into or done with 
the intent to do wrong to the general public 
and to limit the right of individuals, thus 
restraining the free flow of commerce and 
tending to bring about the evils, such as 
enhancement of prices, which were con- 
sidered to be against public policy’”® 

(Emphasis added.) 

And in the very case referred to, the 
following is given as the purpose of the 
anti-trust statutes: 

“Combination which unreasonably limits 
competition which would otherwise exist 
between persons in similar businesses is: 
illegal. A suppression of competition 
necessarily restrains commerce. Board of 
Trade v. United States, 246 U. S. 231, 38 
S. Ct. 242, 62 L. Ed. 683, Ann. Cas. 1918D, 
1207. The purpose of the anti-trust laws 
—an intendment to secure equality of 
opportunity—is thwarted if group-power 
is utilized to eliminate a competitor who 
is equipped to compete.” * 


The vice of the entire argument lies in 
the fact that it permits suppression of com- 
petition at the inception of an enterprise — 
a practice against which the Clayton Act 
is specifically directed. As is shown in 
this case,—a concern such as Richfield, 
through investment of large sums of money 
in real property and on stations, could so 
tie the hands of the sellers of its products 
as to completely shut out competition. If 
the fact that no outlets for the product 
existed before Richfield entered the field, 
would give complete immunity, regardless 
of the purpose for which the outlets* are 


79 See cases cited in Notes 21 and 22. And see, 
Associated Press v. United States, 1945, 326 
UNSs1F 15: 

* Pacific Magnesium, Inc. v. Westover, 1948, 
D. C. Cal., 86 F. Supp. 644, and cases cited in 
Notes 4-6 therein; Pacific. Magnesium Co. Vv. 
Westover, 1950, 9 Cir., 183 F. (2d) 584. 

* There is a statement in one of the cases to 
which they refer, Wm. Goldman Theatres, Inc. 
v. Loew’s Inc., 1945, 3 Cir., 150 F. (2d) 738, 743: 

“The restraint of trade contemplated by the 
Statute means restraint of competition. United 
States v. Eastern States Retail L. D., Assn., 
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234 U. S. 600, 34 S. Ct. 951, 58 L. Ea. 1490, 
L. R. A. 19154, 788. “In the case to which 
reference is made in support of this statement, 
United States v. Eastern States Retail Lumber 
Dealers’ Assn., 1914, 234 U. S. 600, 610, I find 
no language capable of being epitomized in 
this manner. 

2 United States v. Eastern Retail Lumber 
Dealers Assn., supra. 

%3 United States v. Eastern States Retail Lum- 
ber Dealers Assn., supra, p. 601. 

31Wm. Goldman Theatres, Inc. v. Loew’s, 
Inc., 1945, 3 Cir., 150 F. (2d) 738, 743. 


Copyright 1951, Commerce Clearing House, Inc. 


Number 219—97 
7-20-51 


established and of the manifest intent to 
keep out competitors and to deny to the 
public at large access to competitive prod- 
ucts through these outlets, then the anti- 
trust laws could be circumvented easily. 


But the argument lacks substance. The 
trade was there, it being the custom for 
which it was bidding. And, if in bidding 
for it, it eliminated others and prevented 
their access to the products, the market 
is unreasonably restrained. As said by a 
unanimous Supreme Court: 


“In order to establish violation of the 
Sherman Act, is it not necessary to show 
that the challenged arrangement sup- 
presses all competition between the par- 
ties or that the parties themselves are 
discontented with the arrangement? The 
interest of the public in the preservation 
of competition is the primary considera- 
tion. The prohibitions of the statute can- 
not be evaded by good motives. 
The law is its own measure of right and 
wrong, of what it permits, or forbids, and 
the judgment of the courts cannot set up 
against it in a supposed accommodation 
of its policy with the good intention of 
parties, and it may be, of some good 
results.’ ” * 


[Creation of Outlets Gives No Immunity] 


Neither the Curtis case * nor the Masonite 
case * warrants the conclusion that the crea- 
tion of individual outlets creates such im- 
munity. In the Curtis case the Court found 
that the contracts under consideration 
created an “agency” between the parties 
which had none of the features condemned 
by the antitrust law. Such relationship 
found to have been legitimately entered into 
by the Federal Trade Commission on find- 
ings of fact conclusive upon the Court, the 
Court found no legal reason to condemn, 
saying: 

“The engagement of competent agents 
obligated to devote their time and at- 
tention to developing the principal’s busi- 
ness, to the exclusion of all others, where 
nothing else appears, has long been recog- 
nized as proper and unobjectionable prac- 
tice. The evidence clearly shows that 
respondent’s agency contracts were made 
without unlawful motive and in the 
orderly course of an expanding business. 
It does not necessarily follow because 
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many agents had been general distribu- 
tors, that their appointment and limita- 
tion amounted to unfair trade practice. 
* * * Effective competition required 
that traders have large freedom of action 
when conducting their own affairs. Suc- 
cess alone does not show reprehensible 
methods although it may increase or 
render insuperable the difficulties which 
rivals must face. The mere selection 
of competent, successful and exclusive 
representatives in the orderly course of 
development can give no just cause for 
complaint, and, when standing alone, cer- 
tainly affords no ground for condemna- 
tion under the statute.” ® 


[Relationship of Landlord and Tenant] 


The Masonite case has already been com- 
mented on. (Part IV of this Opinion.) 
There the Court found no difficulty in con- 
demning what were apparent del credere 
agencies as means for illegitimate restraint. 
Convinced that the object of the estab- 
lishment of the agency was to restrain 
commerce, the Court found no difficulty 
in disregarding the form. Richfield has 
enunciated an abstract concept which finds 
no justification in the history or interpreta- 
tion of the anti-trust laws. To follow it 
would mean to turn defiance of law into a 
virtue, to make legitimate the very means 
of restraint. Granted that a business may 
create its own outlets, it can do so only by 
making them its agency in truth and fact. 
It cannot do so by creating a well-recognized 
legal estate, superimpose on it oral limita- 
tions, the object of which is to restrain 
trade, and then claim legitimacy for this 
very restraint. Even exclusive agencies, if 
they are of a character as to result in 
business restraints of commerce, would be 
violative of the Clayton Act, even if, at 
their creation, they did not violate the Sher- 
man Act. 

So Richfield cannot, by creating the re- 
lationship of landlord and tenant, long and 
anciently known to our law, with all the 
responsibilities that such relationship im- 
poses on the transferee, restrain trade 
through that outlet by imposing illegitimate 
oral contracts which restrict the transferee 
to the handling of Richfield’s products or 
Richfield’s sponsored products. Even if 


35 Paramount Famous Lasky Corp. v. United 
States, 1930, 282 U. S. 30, 44. 


36 Hederal Trade Commission v. Curtis Com- 
pany, 1923, 260 U. S. 568. The scope of the case 
is so limited in Carter Carburetor Corp. v. Fed- 
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31 United States v. Masonite Corp., 1942, 316 
U.S. 265, 280. 

33 United States v. United States Steel Corp., 
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it be admitted that if the outlet were its 
“exclusive agency”, the limitation could be 
imposed as an incident of ownership, under 
the form it has chosen, Richfield cannot 
deny to the dealers the right to deal with 
other suppliers as to their products, or to 
deny to such suppliers access to the dealers, 
so that these varied products may reach 
the public, whose protection the anti-trust 
laws seek. The law, as the Supreme Court 
has stated, 

“does not compel competition. 
But restrictive contracts are condemned 
because of their 

“denial to commerce of the supposed 

protection of competition.” “ 

And, as said in the same case, when such 
restrictions 

“are parts of a plan, the mere projecting 

of which condemns them unconditionally, 


the realization of the plan itself must 
also be prescribed.” “ 


It follows that the L-O operators are, by 
the instrument of their creation, independent 
business men, as that concept is understood 
in anti-trust law, and that the imposi- 
tion on them by oral agreements of restric- 
tive conditions limiting their dealings to 
Richfield products and Richfield sponsored 
TBA products, and denying access to other 
dealers in petroleum and accessories to 
these stations, and, through them, to the 
public, is violative of both Section 1 of 
the Sherman Anti-Trust Law and Section 3 
of the Clayton Act. 


2” 89 


38° United States v. United States Steel Corp., 
supra, p. 451. 

© United States v. Aluminwm Company of 
America, 1945, 2 Cir., 148 F. (2d) 416, 428. 

1 United States- v. Aluminum Company of 
America, stpra, p. 428. And see, Standard 
Fashion Co. v. Magrane-Houston Co., 1922, 258 
U. S. 346, 356; M. A. Adelman, “Effective Com- 
petition and the Anti-Trust Laws,’ 1948, 61 
Harvard Law Review, p. 1289. It should be 
added that, in the solution of the problem 
which confronts us, we must bear in mind the 
type of legislation which we are interpreting. 
And cases holding operators of stations of this 
type employees under a state Workmen’s Com- 
pensation Act (Continental Oil Co. v. Sirhall, 
1950, — Colo. —, 222 P. (2) 612), or subjecting 
individual stations to state chain stores taxes 
(Standard Oil Company of Indiana v. State 
Board of Equalization, 1940, 110 Mont. 5, 99 
P. (2) 229; Maxwell v. Shell Eastern Petroleum 
Products, Inc., 1937, 4 Cir. 90 F. (2) 39) do not 
help. For, in interpreting Workmen’s Compen- 
sation or taxing statutes, Courts notoriously 
interpret their terms broadly, so as to achieve 
the beneficent social aims of the statutes. (See, 
Fox v. Standard Oil Co., 1935, 294 U. S. 87.) 
Nor, for that matter, are we assisted by the 
recent decision of the District Court of Appeals 
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VII 
THE “DEALER” STATIONS 


We come now to the agreements under 
which the other stations are operated. We 
refer to the 337 stations and to the 3-C 
stations. As to these stations, Richfield 
admits that they are independent. Their 
chief witness and general manager in charge 
of sales, W. G. King, admitted that they 
were such, and he applied the designation 
to station dealers “who owned their places 
of business or leased them from others 
than Richfield.” 

The problem as to these stations is, 
therefore, a factual one: Do the written 
instruments under which these stations dis- 


pense Richfield products and Richfield 
sponsored TBA products and the oral 
agreements accompanying them _ restrict 


them to the handling of these products 
exclusively? 


Richfield has classified these stations as 
“dealer stations’. They include service 
stations which are owned by service station 
dealers or leased by them from a lessor 
other than Richfield. Richfield has leased 
these stations from the dealers, and, in turn, 
has sub-leased them back to the dealers 
and has entered into a written sales con- 
tract with each dealer covering the petro- 
leum products to be handled by the dealer. 
Each of the units into which this group is 
divided—377. and 3-C—is governed by 
multiple instruments. 


of California (Mayes v. Richfield, 1951, 103 
C. G. A. 23), which has held Richfield liable to 
third persons for injuries suffered on the prem- 
ises of one of the L. O. stations. The case 
was decided upon the theory, submitted to a 
jury, that, in view of the public purpose of the 
business conducted on the premises, the lessor 
could be held liable, if the leased premises 
were not safe for the use intended, and the 
condition existed at the time of the transfer. 

This decision is in accord with the general 
view that, while a landlord of leased premises 
is not ordinarily liable for the injuries oc- 
curring thereon, he will be held liable where 
the property is leased for public purposes,— 
which the public is expected to enter for the 
transaction of business. (32 Am. Jur., Landlord 
and Tenant, Sec. 668). So the California Court, 
in applying this rule to one of the L-O stations, 
did not make a determination of the nature of 
the occupancy binding on us. 

On May 17, 1951, the Supreme Court of Cali- 
fornia granted a hearing in the case. This 
means that the Opinion loses all force as a 
precedent. For the Supreme Court may re- 
pudiate the doctrine announced in it. But even 
if it. should stand, it does not go counter to 
views here expressed. 
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In the case of the 337 stations, the funda- 
mental instrument is a service station lease, 
originally running from the owner to Rich- 
field, and an operator’s lease from Richfield 
to the operator, the operator assuming, in 
substance, the obligations of Richfield under 
their primary lease, with some modifications 
at times as to the rent paid. The record 
discloses that in some instances, the rental 
received by Richfield from the operator is 
less than it pays under its lease with the 
Owner. 


[Sales and Painting Agreements] 


For brevity’s sake, we omit the descrip- 
tion of the terms, which are the usual 
terms in such leases. Their enumeration 
would not aid the discussion, because the 
tie-in as to these stations is represented by 
an operator’s sales contract whereby the 
operator agrees to purchase from Richfield 
a definite quantity of gasoline, lubricating 
oil and greases for each month. The evi- 
dence in the record shows that the com- 
putation intended to cover 80 per cent of 
the estimated requirement. 


As to the other stations, presumably 
stations owned by the operator as to which 
no landlord and tenant relationship exists 
between Richfield and the operator or Rich- 
field and the original owner, the tie-in 
agreement consists of a sales contract of 
the type already described and a painting 
agreement whereby Richfield agrees to 
paint the station in its own colors and 
insignia. After an expenditure of a definite 
sum of money, the dealer agrees to 

“remove from the surface of the station 

which is to be painted all signs and in- 

signia, and upon completion of the paint- 
ing of said service station by Richfield, 
shall not place upon or over the painted 
surfaces any advertising sign, trademark, 
insignia, or any other matter without first 
procuring the consent and approval of 
Richfield.” 


And Richfield retains the right to cause the 
removal of any signs placed in violation of 
this clause. The violation of any of the 
terms of the agreement makes the dealer 
liable to Richfield for the amount expended 
in painting. 


[Effect of the Agreements] 


It is quite evident that the aim of the 
sales contract is to so control the outlet for 
petroleum products that there is little, if 
any, room left for dispensing products other 
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than those contracted for. Such arrange- 
ments were envisaged by me in the Stand- 
ard case. And it was pointed out in that 
opinion that, while an agreement of this 
character would as effectively shut out ac- 
cess to other products, it still left a possi- 
bility of dealing with others should the 
operator be unable to secure his full supply 
from the contracting supplier. 

The painting agreement is obviously in- 
tended to secure an exclusive outlet under 
the guise of a painting agreement. Rich- 
field is not in the business of painting. And 
the undertaking to paint at a certain cost 
in consideration of flying its colors under 
penalty of repayment when the agreement 
is breached, when tied to a sales contract 
which envisages 80 per cent of the needs of 
the operator, and to which the painting 
contract specifically refers,—could have but 
one object, i.e., to shut out all competition. 
And, in reality, that was the effect of the 
arrangement. 


Richfield’s witnesses testified that the in- 
structions to their representatives were “to 
persuade” the dealers working either under 
337 or 3-C arrangements to confine them- 
selves to Richfield products. On the other 
hand, individual operators of these types of 
stations have testified to the fact that they 
were “coerced” into limiting themselves to 
Richfield products, that they were “called 
on the carpet”, as it were, if other products 
were on their shelves. 


It is not denied that Richfield maintained 
a policy against “split” pumps,—that is, 
pumps of other gasoline distributors. And 
it is quite evident that, in one form or an- 
other, the policy has been enforced, and 
that the moment gasoline of another con- 
cern was handled by any of the operators 
on these leases,—as one of their own wit- 
nesses put it,—Richfield “was no longer 
interested in the station”, and terminated 
their relationship. Some of Richfield’s own 
field representatives called by the Govern- 
ment testified that their instructions as to 
these stations were not to accept them and 
sell products to them, except upon a hun- 
dred per cent basis, i.e., that they deal only 
in Richfield products. Unauthorized signs 
were reported to Richfield. Orders were 
given to remove these competitive signs, 
when discovered. And, as to both types of 
stations, Richfield salesmen testified that 
their instructions were that only approved 
merchandise was to be handled, and that 
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they understood the sales and painting 
agreements to call for that policy, and so 
informed the operators of “dealer” stations. 


There is also evident that, despite the 
asserted independence of these operators so 
far as TBA products are concerned, in 
reality, there was coercion to induce them 
to confine their dealings to the sponsored 
products. In truth, there is evidence that 
the policy of the Company. was that if “any 
dealer” refused to interest himself in Rich- 
field sponsored TBA products, “then it’s a 
new dealer”,—1i.e., the instructions were to 
cancel the arrangement, whatever it was. 


The fact that non-sponsored TBA prod- 
ucts were more profitable to the dealers, 
either because of better discounts or quicker 
fulfillment of warranties, shown Richfield’s 
motivation in keeping this trade for itself 
by means of these agreements. It is true 
there were denials by witnesses for Rich- 
field. But it is significant that the denials 
are mostly by persons who either made 
policy or carried it into effect, or who testi- 
fied to instructions given or received on 
the subject. 

On the other hand, the existence of the 
practice is testified to by men in charge of 
the stations or by men in the field who 
testified to particular experiences and inci- 
dents. 


Court Decisions 
U.S. v. Richfield Oil Corp. 


# Richfield seems to find comfort in, and 
justification for, its position in an article, 
“Baclusive Dealer Devices of Petroleum Prod- 
ucts,’ by Forrest Revere Black, 1940, (29 
Georgetown Law Journal, pp. 438 et seq.). The 
article was written before some of the most 
important decisions in the field of anti-trust 
law, including the decisions in the Standard 
case dealing with restrictive contracts, were 
made. More, a study of the article shows that 
what the writer sought to show was various 
devices resorted to by certain companies in 
order to avoid the consequence of regulatory 
statutes. His introductory paragraph reads: 

“In any comprehensive history of govern- 
ment regulation of business in America, one 
chapter must be reserved to relate the strange 
story of the ingenious strategy of the major 
oil companies in marketing their products 
through the so-called ‘Iowa Plan’ and cognate 
devices, whereby the operator simulates the ap- 
pearance of an independent dealer and the 
major producing companies thereby acquire an 
exclusive outlet and attempt to evade the obli- 
gations of chain store taxes, social security 
legislation, Workmen’s Compensation laws, pub- 
lic liability insurance and labor troubles from 
attempts at unionization and collective bargain- 
ing.”’ (p. 429.) (Italics added.) 

Speaking more specifically of petroleum prod- 
ucts, the article states: 

“The retail marketing of petroleum products 
has gone through several stages. The dominant 
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[Requirement Contracts] 


So the trier of fact must choose. And, 
when confronted by a series of instruments, 
the sole object of which is to tie these 
stations to contracts which, in effect, are 
requirement contracts, although not so de- 
nominated, the testimony of the men in the 
field who actually were told that they could 
mot trade freely with outsiders fits into the 
scheme which the sales contracts coupled 
with the leases, and the sales contracts 
coupled with the painting agreements, evi- 
dently was intended to set up. 


We conclude, therefore, that the agree- 
ments relating to L-O, 337 and 3-C stations 
under which Richfield has operated in the 
six named States, are, and each of them is, 
in their creation and effect, in violation of 
Section 1 of the Sherman Anti-Trust Act 
and Section 3 of the Clayton Act.” 


[Findings of Fact] 


Judgment will, therefore, be for the plain- 
tiff upon the following specific findings: 


(1) The Richfield agreements as to each 
of the three types of stations relate to inter- 
state commerce. 


(2) They affect, and the transactions un- 
der them are, in the course of interstate 
commerce. 


consideration on the part of producers has been 
a mad race to secure additional retail outlets 
and increased gallonage, and usually connected 
with this has been an attempt to exclude the 
sale of competitor’s products and to control the 
resale price.’? (p. 439-440.) (Italics added.) 

While describing the various marketing meth- 
ods, including what is known as the ‘Iowa 
Plan,’’—the general effect of which is to make 
the operator simulate the appearance of an 
independent dealer when he is, in reality, the 
manager of a chain store,—the author does not 
give them his approval as successful attempts 
at avoiding the effect of controls. But, even 
if such methods of evasion appealed to a writer 
as a lawyer, they certainly do not deserve the 
approval of a Court. In the field of anti-trust 
regulations, the aim of courts has always been 
to look behind devices which, under the ap- 
pearance of innocuous arrangements,—such as 
exchange of information, listing of customers 
and the like,—involved attempts to restrain and 
prevent competition and to enthrone monopoly. 
So here, our problem is to see what the true 
relationship is, regardless of what Richfield and 
the operators under its domination thought it 
to be. And, as already appears, what to Rich- 
fleld may seem apparent independence is de- 
monstrably real independence, so far as the 
application of principles of anti-trust law are 
concerned. So, to apply a philosophical phrase, 
what to Richfield seems to be mere appearance, 
has, to us, all the indicia of reality. 
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(3) The relation established by each of 
the three types of agreements, L-O, 337 and 
3-C, is that of independent contractor, each 
of the operators being an independent busi- 
ness man, as that term is understood in anti- 
trust law. 


(4) The 24-hours’ termination clause has 
been used as an instrumentality to force 
upon the lessees of L-O stations illegal re- 
strictions as to the types of petroleum and 
sponsored TBA products to be handled on 
the premises. 


(5) The 24-hours’ termination clause is in- 
valid, against public policy, and cannot, 
either under state or federal law, be en- 
forced as a means of terminating the lease 
for even legal grounds by any notice by 
either side less than at least the minimum 
rental period for which rent is reserved, one 
month. 

(6) Richfield should be prohibited from 
using the 24-hours’ termination clause at all 
to enforce its restrictive conditions as to the 
products sold on the premises. 

(7) The agreements in the form of leases, 
sales contracts and/or painting contracts, 
and the oral agreements superimposed on 
them confine the operations of the stations 
to which they apply to dealing exclusively 
with Richfield petroleum products and auto- 


motive accessories handled or sponsored by 
Richfield. 


(8) The agreements lock out dealers from 
sources of competitive products originating 
in interstate commerce. 


(9) The agreements deny to dealers and, 
through them to the public, access to such 
competitive products. 


(10) The agreements deny to manufac- 
turers or suppliers of such products access 
to the outlets controlled by the independent 
business men who operate the three types of 
stations. 

(11) The agreements affect a substantial 
number of outlets and a substantial amount 
of products, whether considered compara- 
tively or not. 

(12) The agreements constitute an un- 
reasonable restraint of trade and commerce 
among the States, under Section 1 of the 
Sherman Anti-Trust Act. (15 U. S. C. A,, 
Secs 1) 


(13) The agreements result in a substan- 
tial lessening of competition and tend to 
create a monopoly in a line of commerce in 
contravention of Section 3 of the Clayton 
iANct® «(SUS Me rATe Sec 4s) 


(14) The agreements are illegal in their 
effect and should be enjoined. 


[7 62,879] Pennsylvania Water and Power Company, et al. v. Consolidated Gas, 


Electric Light and Power Company, et al. 


In the United States District Court for the District of Maryland. No. 5253. Dated 


May 3, 1951. 


Sherman Antitrust Act 


Restrictions on Competition — Public Utility Companies — Restrictive Covenants 
Between Competitors—An agreement between three competing public utility companies 
wherein two of the companies invest in each other the absolute power to control the 
other in its operations; restricts the third company in its operation and restricts the other 
companies in dealings with this company; limits the rights of the companies as to the 
generation of electricity; restricts the companies in their procuring of customers; forbids 
plant expansion or development; prevents the sale of electrical energy by one company 
without the approval of the other; and empowers one of the companies to fix the prices 
of the other, is violative of the Sherman Antitrust Act. 


See the Sherman Act annotations, Vol. 1, §1220.151, 1220.178, 1220.204, 1240.290. 
For related decisions see cases reported at | 62,601, 62,704, 62,768. 


Light and Power Co., 4 Cir.. 184 F. 2d 552, 
from which it follows that summary judg- 
ment must go for the plaintiffs on their 
motion. The instant or 3-party contract of 
June 1, 1931, designs a restraint violative 
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Bryan, J.: [In full text except for omts- 
sions indicated by asterisks] Pattern for deci- 
sion here is prescribed by Pennsylvania Water 
& Power Co. v. Consolidated Gas Electric 
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of the Sherman Act, 15 USCA 1 et seq., and 
in the process breaks the Pennsylvania laws 
by reducing Safe Harbor Water Power 
Corporation from a public utility to an im- 
potent agency of the other parties. This 
conclusion is reached from an examination 
of the agreement in the light of the follow- 
ing indisputable and environing facts: that 
generation of electricity for wholesale is the 
business of each of the parties; that the 
geographical and relative location of their 
generating plants, of Penn’s and Consoli- 
dated’s transmission lines and inter-connec- 
tions, and of the territory and patrons 
served by all of them, are as shown upon 
the map now in the record; and that the 
2-party agreement, Safe Harbor’s corporate 
papers, its certificate of convenience, the or- 
ders of the Pennsylvania Utility Commis- 
sion thereon, and the pertinent statutes of 
that state, are as pleaded. 


[Competing Parties] 


I. Two of the contracting parties, Penn 
and Consolidated, are conclusively found 
to be potential competitors in the Penn 
Water case, supra. That the third party, Safe 
Harbor, is also a latent competitor is mani- 
fest from the location of its plant in refer- 
ence to Penn Water’s, from the easy 
deliverability of its power to the customers 
of Consolidated, notably in the Washington 
area, as well as to the patrons of Penn 
Water, albeit at present needing the trans- 
mission lines of the latter for such purposes. 
The opinion in the Penn Water case recounts 
the routing of all their generated power, in- 
cluding Safe Harbor’s, and thereby clearly 
proves its competition with the current of 
the others. 


[Agreements Related] 


It might almost be said that the judg- 
ment in the Penn Water case struck down 
the 3-party agreement as well as the 2-party 
contract, so closely are the agreements tied 
together by their terms. The nexus is de- 
clared amain by the recitals in the second 
and third paragraphs of the 2-party agree- 
ment, virtually avowing the 2-party to be 
the master agreement, operating the 3-party 
contract. Article II expressly incorporates 
Safe Harbor power as an item of the 2. party 
agreement. The supplement, dated August 
1, 1932, to the 3-party contract reaffirms the 
terms of the latter but in its section fourth 
adopts some of the terms of the 2-party 
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agreement. As will be evident upon their 
discussion, the play of the restrictive cov- 
enants in the 3-party agreement reveals this 
contract as a furtherance of the 2-party 
plan, extending the 2-party circumscription 
to the source of the Safe Harbor energy. 
Nevertheless the court will construe the 
3-party agreement de novo. 


[Rights Restricted] 


Examining the agreement, we find its 
affront to the act consists of the investiture 
of Penn and Consolidated with the abso- 
lute power to restrict the other, in the use 
and enjoyment by such other, of its rightful 
entitlement in Safe Harbor’s production, as 
well as to restrict Safe Harbor in its free- 
dom of contract and action generally. The 
principal restrictions are contained in Arti- 
cles ID and iV 


Under article III(a) “additional machin- 
ery or equipment” shall be installed by Safe 
Harbor at the request of Consolidated or 
Penn at the expense and for the use of the 
requesting party, but only with the consent 
of the other. By the same article no cur- 
rent from “additions” to the Safe Harbor 
Plant may be supplied to anyone other than 
Penn and Consolidated without the consent 
of both of them. As an over-all restraint, 
article IV forbids Safe Harbor to “enter 
into other agreements with either receiving 
company without the approval of the other.” 


These stipulations are strangulations. 
They choke each of the recipients in its full 
exercise of its ownership in the power pur- 
chased of Safe Harbor; they choke Safe 
Harbor too. They do not merely limit one 
party from impining the other’s rights; their 
reach is more than defensive. 

No mechanical appliances, if and when 
available, could be furnished by Safe Har- 
bor for Penn Water, though at Penn Wa- 
ter’s expense, say to multiply, preserve or 
improve Penn Water’s share, without Con- 
solidated’s approval, or vice versa. By for- 
bidding the sale of power from such additions 
to anyone else, plant additions by Safe Harbor 
are effectually banned unless approved by 
both of the other two—even an addition for 


the benefit, and at the cost, of only one of 
them. 


As Safe Harbor may not contract in any 
manner as to the generation and supply of 


energy, with Penn or Consolidated without 
the assent of the other, neither Penn nor 
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Consolidated could establish any other out- 
lets, than those originally fixed at the plant 
to draw off its purchase of power, without 
the nod of the other. Consolidated having 
no direct connection with Safe Harbor could 
never obtain one if Penn objected. Article 
XII fixes the points of delivery from the 
Safe Harbor plant and makes any change 
dependent on the approval of both Penn 
and Consolidated. The supplemental agree- 
ment of August 1, 1932, exemplifies the en- 
forcement of article XII. 


Penn or Consolidated could not by its 
sole direction release any part of its con- 
tract share to allow any portion to be sold 
and diverted elsewhere by Safe Harbor, not- 
withstanding article III (c) contemplates 
such sales. 

Similarly Safe Harbor is barred from 
selling any power to others, assuming such 
power to become available through expan- 
sion of its plant, because under the contract 
it cannot sell, save to Penn and Consoli- 
dated, energy derived from additions. 

Threat of injury to the public from a con- 
tract of this kind is obvious, without refer- 
ence to legislation, such as the Sherman 
Act, outlawing restraints. 


Of similar stipulations in the Penn Water 
case the Court of Appeals declared their 
effect “forbids plant expansion or develop- 
ment,” prevents the sale of electric energy 
by one corporation without the approval of 
the other, and thereby empowers the one 
to fix the prices of the other. 184 F. 2d 
557, 558. No other authority is requisite 
to justify the conclusion that the instant 
stipulations per se violate the Sherman Act 
and are not saved by the “rule of reason.” 


It is no answer to argue that in fact 
additions are not possible at Safe Harbor 
and the contract restriction thereof is con- 
sequently only of academic interest. When 
the contract was executed, and that is the 
time as of which its validity must be judged, 
expansion was admittedly practicable. In- 
deed, the supplemental agreement of No- 
vember 22, 1939, authorized such an exten- 
sion and at the same time evinced the 
parties’ familiarity with the assailed restric- 
tion. It is dangerous to prophesy what 
science may do towards expansion. How- 
ever, no factual issue is here presented—on 
the feasibility of additions—because the re- 
striction is by its breadth and sweep con- 
demming in and of itself. Then, too, the 


Trade Regulation Reports 


restraint includes “additional machinery or 
equipment” as well as “additions to its 
plant” and the possibility of its installation 
is surely not moot. 

The enumerated consequences of arti- 
cles III (a) and IV are not hypercritical 
suppositions of remote possibilities; they are 
the immediate potentialities of those 
stipulations. 


No less objectionable are the restrictions 
when the arrangement devised by the con- 
tract is viewed as solely a plan for joint 
ownership and operation of the Safe Harbor 
plant by the Penn Water and Consolidated, 
that is, if Safe Harbor Corporation be 
treated as merely an instrument for hold- 
ing and operating the plant for the other 
two. If this were legally possible, or if 
the joint ownership and operation had been 
accomplished without the intervention of 
another corporation, the restrictions of the 
contract would be just as obnoxious. They 
would still enable each corporation unwar- 
rantably to control the use and enjoyment 
by the other of its share of the joint product. 


[Joint Ownership No Defense] 


That the plan was simply one of joint 
ownership and operation is refuted by the 
actualities. The parties saw fit to adopt 
the present means. They have brought into the 
scheme a live, separate, and independent 
public service corporation, the Safe Harbor 
Water Power Corporation. The latter is a 
real party to the contract, with definite obli- 
gations and liabilities. Consolidated and 
Penn Water may not now ignore its reality. 
Schenley Corp. v. U. S., 326 U. S. 432, 437. 
[It is not a wholly owned subsidiary of 
either. Its individuality at once appears 
when we recall that its capital stock may at 
any time become the property of others 
than Penn Water and Consolidated, or that 
the stockholders might disagree, as ap- 
parently they have now. Safe Harbor’s in- 
dependence is starkly accentuated in the 
realization that it owes important duties to 
the public, for which it must account 
through the appropriate governing bodies 
of the state of Pennsylvania. But, even so, 
the status of Safe Harbor is not decisive 
of this case; it may be classed as a non- 
entity, a subsidiary of the other parties, or 
their creature, n’importe, and yet the agree- 
ment would still be vitiated by the mutually 


constricting covenants between Penn and Con. 
ak ee 
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The aim of the 3-party agreement is to 
place the internal control of Safe Harbor 
in the hands of Penn Water and Consoli- 
dated. It does so not only by the restric- 
tions of articles III and IV but also through 
the operating committee established by 
article XIV. The articles constitute the 
committee as both advisory and regulatory 
of Safe Harbor. The board of directors of 
Safe Harbor are deposed from their place 
of guidance and responsibility. In few, the 
contract destroys the corporate virility of 
Safe Harbor and subjugates it as a mandate 
of Penn Water and Consolidated, depriving 
Safe Harbor of the discretion and initiative 
necessary to respond and be alive to its 
public obligations. This is intolerable un- 
der the common law and statutes of the 
state of Pennsylvania. 


[Contract Not Severable] 


In the briefs and oral argument the de- 
fendants, while insisting that the restric- 
tions of the contract were not invalid, urged 
that they were severable from the contract, 
and if unlawful, they could be stricken With- 
out violence to the remainder of the agree- 
ment. Whether or not contract provisions 
are separable must be determined from the 
face of the agreement where the agreement 
is clear and complete. Study of the 3-party 
contract convinces the court that the objec- 
tionable provisions cannot be severed from 
the whole; that the agreement is entire and 
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indivisible, its covenants dependent; and 
that the restrictive terms are of the warp 
and weft of the agreement and, if taken 
out, the residual could not be said to rep- 
resent the agreement of the parties. U.S. 
v. Bethlehem Steel Corp., 315 U. S. 289, 298. 


The court has no doubt of its jurisdic- 
tion of this case, and its right to consider 
the non-federal ground of the cause of ac- 
tion; that there is no genuine issue of fact 
in the foundation upon which the motion 
for summary judgment is made; and that 
it is an appropriate instance for the entry 
of a summary declaratory judgment. 


[Good Faith No Defense] 


Finally, the court observes that in deter- 
mining whether the contract violates the 
Sherman Act or the common and statute 
law of Pennsylvania, it must be read objec- 
tively and impersonally, and must be meas- 
ured against the public interest evidenced 
by the Sherman Act, the public utility laws 
of Pennsylvania, and the policy of the com- 
mon law; if im posse it is offensive to either, 
the contract must fall, irrespective of the 
pure intention or good faith of the parties. 


[Order] 


After submission to opposing counsel for 
comment as to form, counsel for the plaintiffs 
will present a decree declaring invalid and 
inoperative the 3-party agreement of June 
1, 1931, with its two supplements. 


[| 62,880] United States v. Austenal Laboratories, Inc. 
In the United States District Court for the Southern District of New York. No. 


50-496. Dated June 29, 1951. 


Sherman Antitrust Act 


Consent Decree—Dental Alloy—Manufacture of Denitures—Patents and Trade-Marks. 
—A consent decree requires a patentee of a dental alloy, which is used in the manufacture 
of dentures, to terminate patent and trade-mark licenses; dedicate to the public all rights 
in certain patents; grant a non-exclusive license to persons making a request therefor on 
a reasonable royalty charge; and furnish to the public a statement setting forth technical 
information in connection with the manufacture of dental alloy in use by the defendant. 


See the Sherman Act annotations, Vol. 1, § 1530.50. 1590, 


Clayton Antitrust Act 


Consent Decree—Dental Alloy—Manufacture of Dentures—Exclusive Supply Con- 
tracts—Conditional Licenses.—A consent decree enjoins a producer and patentee of a dental 
alloy, which is used in the manufacture of dentures, from entering into any sale where 
the condition of such a sale is that the purchaser will not use the product of any other 
Person; entering into any sale where the condition of such sale is that the purchaser will 
not use the products in connection with the dental supplies or alloy made by any person 
other than the defendant; conditioning the grant of any license under a patent upon the 
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purchase of products from the defendant; entering into any sale or granting any license 
under a patent or trade-mark on the condition that the purchaser or licensee shall advertise 
or financially contribute to the cost to the defendant of advertising a trade-mark owned 
by the defendant; coercing any manufacturer of dental alloy to refrain from manufacturing 
or selling dental alloy to any other person; and systematically issuing price lists to persons 
for the sale of dentures by such other persons. The decree further prohibits the defendant 
from conditioning sales on the condition that the purchaser shall purchase his entire re- 
quirements from the defendant and from entering into contracts, fixing prices, restricting 


territories for sale, and limiting exports or imports of certain products. 
See the Sherman Act annotations, Vol. 1, § 1270.401, 1530.40, 1530.50; Clayton Act 


annotations, Vol. 1, § 2023.10. 


For the plaintiff: H. G. Morison, Assistant Attorney General; Sigmund Timberg and 
Marcus A. Hollabaugh, Special Assistants to the Attorney General; Melville C. Williams, 
Chief, New York office, Antitrust Division; Joseph B. Marker and Harry N. Burgess, 


Trial Attorneys. 


For the defendant: 
Moesel. 


Final Judgment 


GopparD, J.: [Jn full text] Plaintiff, United 
States of America, having filed its complaint 
herein on June 10, 1949; the defendant having 
appeared and filed its answer to such com- 
plaint denying the substantive allegations 
thereof; and the parties, by their attorneys, 
having consented to the entry of this final 
judgment without trial or adjudication of 
any issue of fact or law herein and without 
admission by any party iu respect of any 
such issue; 


Now, therefore, before any testimony has 
been taken herein, and without trial or ad- 
judication of any issue of fact or law herein, 
and upon consent of all parties hereto, it is 
hereby, 


Ordered, adjudged, and decreed, as follows: 


I 
[Sherman and Clayton Acts] 


The Court has jurisdiction of the subject 
matter of this action and of the parties 
hereto, and the complaint states a cause of 
action against the defendant under Sections 
1 and 2 of the Act of Congress of July 
1890, entitled “An Act to Protect Trade and 
Commerce Against Unlawful Restraints and 
Monopolies,” commonly known as the Sher- 
man Act, and under Section 3 of the Act of 
Congress of October 15, 1914, entitled “An 
Act to Supplement Existing Laws Against 
Unlawful Restraints and Monopolies and For 
Other Purposes,” as amended, commonly 
known as the Clayton Act. 


Trade Regulation Reports 


Ernest S. Meyers of Isseks, LaPorte and Meyers; George E. 


II 
[Definitions] 


For the purposes of this judgment the 
following terms have the meanings assigned 
respectively to them below: 

(A) “Defendant” means the defendant 
Austenal Laboratories, Inc. 

(B) “Person” means an individual, part- 
nership, firm, association, corporation, or other 
legal entity. 

(C) “Dental alloy” means any non-precious 
metal alloy of which chromium and cobalt 
are the principal elements, used primarily 
in the manufacture of dentures. 


(D) “Dentures” means an artificial den- 
ture containing dental alloy, but does not in- 
clude artificial teeth. 

(E) “Dental laboratory” means any per- 
son engaged in manufacturing and selling 
dentures. 

(F) “Dental supplies” means any equip- 
ment or material used or useful in the manu- 
facture of dentures. 

(G) “Patents” means United States Let- 
ters Patent, and patent applications, relating 
to dental alloy or dentures, including all re- 
newals, extensions, divisions, and re-issues 
of such patents or patent applications. 

(H) “Trademark” means a registered 
United States trademark relating to dental 
alloy or dentures. 


III 
[Applicability of Provisions] 


The provisions of this judgment shall ap- 
ply to the defendant, its officers, directors, 
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agents, employees, subsidiaries, successors, 
assigns, and all other persons acting under, 
through or for such defendant. 


IV 


[Patent and Trade-Mark Licenses 
Terminated | 


(A) The defendant is ordered and di- 
rected to terminate, within ninety (90) days 
after the date of the entry of this judgment, 
each patent and trademark license or other 
agreement and each amendment, modifica- 
tion, supplement or renewal of the same ex- 
isting on the date of the entry of this judg- 
ment between the defendant and any other 
person in the United States purporting to 
grant to such other person any right under 
any patent or trademark. 


(B) The defendant is enjoined and re- 
strained from maintaining, renewing, ad- 
hering to, or performing, any of the patent, 
trademark licenses or other agreements or- 
dered to be terminated by subsection (A) of 
this section. 


(C) The defendant is ordered and di- 
rected to give notice, within thirty (30) days 
after the date of the entry of this judgment, 
to each person referred to in subsection (A) 
of this judgment, of the entry thereof, to- 
gether with a true copy of this judgment. 


V 
[Dedication of Patents] 


(A) The defendant is ordered and di- 
rected, within ninety (90) ‘days after the date 
of the entry of this judgment, to dedicate 
to the public any and all right, title and 
interest which it may have on the date of 
the entry of this judgment, in and to each 
of the patents and the patent application 
listed in Appendix A [not reproduced] to this 
final judgment, such dedication to be effective 
as of the date of entry of this judgment. 


(B) The defendant is hereby enjoined 
and restrained from instituting or threaten- 
ing to institute, or maintaining any suit, 
counterclaim or proceeding, judicial or ad- 
ministrative, for infringement, or to realize 
or collect damages or other compensation 
for infringement under or on account of 
any patent or patent application to which 
subsection (A) of this Section V applies, 
where the cause of action arose prior to 
the date of entry of this judgment. 
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VI 
[Granting of Non-Exclusive Licenses] 


(A) The defendant is hereby (1) ordered 
and directed to grant to each person making 
written request therefor a nonexclusive 
license under United States Letters Patent 
No. 2461416, to make, use and sell pre- 
formed dental patterns for use in the man- 
ufacture of dentures, and (2) enjoined and 
restrained from making any disposition of 
said patent which deprives it of the power 
or authority to grant said licenses, unless 
it sells, transfers or assigns said patent and 
requires, as a condition of such sale, transfer 
or assignment, that the purchaser, transferee 
or assignee thereof shall observe the pro- 
visions of this Section VI with respect to 
the patent so acquired. 


(B) The defendant is hereby enjoined 
and restrained from including any restric- 
tion or condition whatsoever in any license 
granted by or pursuant to the provisions 
of this Section VI except that (1) the 
license may be nontransferable; (2) a 
reasonable, nondiscriminatory royalty may 
be charged; (3) reasonable provision may 
be made for periodic inspection of the 
books and records of the licensee by an 
independent auditor who shall report to 
the licensor only the amount of the royalty 
due and payable; (4) reasonable provision 
may be made for cancellation of the license 
upon failure of the licensee to pay the royal- 
ties or to permit the inspection of his books 
and records as hereinabove provided; and 
(5) the license must provide that the licensee 
may cancel the license at any time by giving 
thirty (30) days’ notice in writing to the 
licensor. 

(C) Upon receipt of a written request for 
a license under the provisions of this Section 
VI, the defendant shall advise the applicant 
in writing of the royalty which it deems 
reasonable for the patent. If the parties are 
unable to agree upon a reasonable royalty 
within sixty (60) days from the date such 
request for a license is received by the de- 
fendant, the applicant therefor may forth- 
with apply to this Court for the determina- 
tion of a reasonable royalty and the defend- 
ant shall, upon receipt of notice of the filing 
of such application, promptly give notice 
thereof to the Attorney General. In any 
such proceeding, the burden of proof shall 
be upon the defendant to establish the rea- 
sonableness of the royalty requested by it, 
and the reasonable royalty rate, if any, de- 
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termined by the Court shall apply to the 
applicant and to all other licensees under 
the same patent. Pending the completion of 
negotiations or any such proceedings, the 
applicant shall have the right to make, use 
and sell preformed dental patterns for use 
in the manufacture of dentures under the 
said patent, without payment of royalty but 
subject to the provisions of subsection (D) 
of this Section VI. 


(D) Where the applicant has the right 
to make, use and sell under subsection (C) 
of this Section VI, said applicant or the 
defendant may apply to the Court to fix 
an interim royalty rate pending final deter- 
mination of what constitutes a reasonable 
royalty. If the Court fixes such interim 
royalty rate, the defendant shall then issue, 
and the applicant shall accept, a license 
providing for the periodic payment of royal- 
ties at such interim rate from the date of 
the filing of such application. If the ap- 
plicant fails to accept such license or fails 
to pay the interim royalty in accordance 
therewith, such action shall be ground for 
the dismissal of his application. Where 
an interim license has been issued pursuant 
to this subsection (D), the reasonable 
royalty rate as finally determined by the 
Court shall be retroactive for the applicant 
and all other licensees under the said patent 
to the date the applicant filed his applica- 
tion with the Court. 


(E) This judgment shall not be con- 
strued as importing or impairing the validity 
or value, if any, of the said patent, and 
nothing herein shall prevent any applicant 
from attacking, in the aforesaid proceedings, 
or in any other controversy, the validity 
or scope of said patent. 


VII 
[Technical Information to Public] 


(A) Within ninety (90) days after the 
entry of this judgment the defendant shall 
furnish to the United States Department 
of Commerce a statement setting forth the 
identical formula, specifications, physical 
characteristics, machine, and standards used 
by the defendant in connection with the 
manufacture, testing, and acceptance of 
dental alloy in use by the defendant on the 
date of the entry of this judgment, and 
hereby authorizes and empowers said 
United States Department of Commerce to 
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republish and distribute said statement to 
the public. 


(B) The defendant is ordered and di- 
rected to file with this Court, within one 
hundred eighty (180) days after the date 
of the entiy of this judgment, and to serve 
upon the Attorney General or Assistant At- 
torney General in charge of the Antitrust 
Division, a report showing the fact and man- 
ner of its compliance with subsection (A) 
of this Section VII, subsections (A) and 
(C) of Section IV, and subsection (G) (a) 
of Section VIII of this judgment. 


VIII 


[Restrictive Contracts and Price Lists 
Prohibited] 


The defendant is hereby enjoined and re- 
strained from, directly or indirectly: 


(A) Selling, leasing, or making or ad- 
hering to any contract for the sale or lease 
of dental alloy or dental supplies, whether 
patented or unpatented, on or accompanied 
by any condition, agreement or understand- 
ing that the purchaser or lessee shall not 
purchase, lease or use dental supplies or 
dental alloy made or sold by, or purchased 
from, any person other than the defendant. 


(B) Selling, leasing, or making or ad- 
hering to any contract for the sale or lease 
of, or otherwise furnishing, dental alloy 
or dental supplies, whether patented or 
unpatented, on or accompanied by any con- 
dition, agreement or understanding that the 
purchaser, lessee or recipient thereof shall 
not use said dental alloy or dental supplies 
in connection with dental supplies or dental 
alloy made or sold by, or purchased or 
leased from, any person other than the 
defendant. 


(C) Selling, leasing, or making or ad- 
hering to any contract for the sale or lease 
of, or otherwise furnishing, dental supplies, 
whether patented or unpatented, on or ac- 
companied by any condition, agreement or 
understanding that the purchaser, lessee or 
recipient thereof, shall purchase or other- 
wise procure dental alloy from the de- 
fendant; or selling, leasing, or making or ad- 
hering to any contract for the sale or lease 
of, or otherwise furnishing, dental alloy, 
whether patented or unpatented, on or ac- 
companied by any condition, agreement or 
understanding that the purchaser, lessee or 
recipient thereof shall purchase or other- 
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wise procure dental supplies from the de- 
fendant. 


(D) Conditioning the grant of any 
license or immunity, expressed or implied, 
under a patent upon the purchase, procure- 
ment or lease of dental alloy or dental sup- 
plies, from the defendant. 


(E) Selling, leasing, or making or ad- 
hering to any contract for the sale or lease 
of, or otherwise furnishing dental alloy 
or dental supplies, or granting a license 
under a patent or trademark, on or ac- 
companied by any condition, agreement or 
understanding that the purchaser, lessee, 
licensee, or recipient thereof shali advertise, 
share in or financially contribute to the cost 
to the defendant of advertising or promot- 
ing, a trademark owned or controlled by 
the defendant. Provided, however, that the 
bona fide purchase from the defendant or 
use of a box or container imprinted with a 
trademark owned or controlled by the de- 
fendant by any person licensed under such 
trademark shall not be constiued to be 
within the prohibitions of this subsection 
(E). 


(F) Coercing, restricting, or prohibiting, 
or attempting to coerce, restrict or prohibit 
any person from purchasing dental alloy 
or dental supplies from any person other 
than the defendant. 


(G) Coercing or urging, or attempting to 
coerce or urge, any manufacturer or seller 
of dental alloy, to refrain from manufactur- 
ing for, or selling to, any other person, 
dental alloy. 


(a) Within thirty (30) days after the date 
of the entry of this judgment, the de- 
fendant shall notify each person with 
whom the defendant, on the date of the 
entry of this judgment, has a contract or 
other agreement for the manufacture and 
sale to the defendant of dental alloy, that 
such other person is relieved of any 
obligation which may exist between the 
defendant and such other person to re- 
frain from manufacturing dental alloy for 
any person requesting the same, in ac- 
cordance with the statement referred to in 
subsection (A) of Section WII of this 
judgment. 


(H) Systematically issuing price lists to 
any other person for the sale of dentures by 
such other person. 
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IX 


The defendant is enjoined and restrained 
from entering into, adhering to, maintaining 
or furthering, or claiming any right under, 
any contract, agreement, patent or trade- 
mark license or other understanding with 
any other person which: 


(A) Conditions the sale or lease of dental 
alloy or dental supplies to such other person 
upon the requirement or understanding that 
the recipient thereof shall purchase from 
the defendant its entire requirements of 
dental alloy or dental supplies; 


(B) Restricts, limits or prevents such 
other person from reselling dental alloy 
purchased from the defendant to third 
persons; 


(C) Restricts, limits or prevents such 
other person in the use of dental alloy or 
supplies purchased or leased from the de- 
fendant; 


(D) Restricts, limits or prevents the im- 
port into, or export from, the United States 
of dental alloy or dental supplies; 


(E) Fixes, designates, limits or restricts, 
in any manner: 


(1) the prices or other terms and con- 
ditions upon which any denture, or dental 
alloy, may be sold to, or by, third persons; 
or 

(2) the territory, or geographical area, in 
which dentures may be sold. 


Exe 
[Foreign Arrangements not Affected] 


Without adjudicating, determining or af- 
fecting the legality or illegality of any 
license by the defendant to a dental lab- 
oratory located and doing business outside 
of the United States, of patent or trademark 
rights under foreign patents or trademarks 
owned or controlled by the defendant, the 
provisions of this judgment shall not apply 
to such license. 

XI 


[Inspection and Compliance] 


For the purpose of securing compliance 
with this judgment, and for no other puc- 
pose, and subject to any legally recognized 
privilege, duly authorized representatives 
of the Department of Justice shall, on the 
written request of the Attorney General, or 
the Assistant Attornéy General in charge 


Copyright 1951, Commerce Clearing House, Inc, 


Number 219—109 
7-20-51 


of the Antitrust Division, and on reasonable 
notice to the defendant, made to its principal 
office at New York, N. Y., be permitted: 


(A) Access, during the regular office 
hours of the defendant, to all books, ledgers, 
accounts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or under the control of such defendant 
relating to any of the matters contained in 
this judgment. 


(B) Subject to the reasonable convenience 
of the defendant, and without restraint or 
interterence from it, to.interview officers 
or employees of the defendant, who may 
have counsel present, regarding any such 
matters. 


(C) Upon the written request of the At- 
torney General or Assistant Attorney Gen- 
eral in charge of the Antitrust Division, the 
defendant shall submit such reports con- 
cerning any of the matters contained in this 
judgment as may from time to time be 
reasonably necessary for the purpose of the 
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enforcement of this judgment, provided, 
however, that information obtained by the 
means permitted in this Section XI shall 
not be divulged by any representative of 
the Department of Justice to any person 
other than a duly authorized representative 
of such Department, except in the course 
of legal proceedings to which the United 
States is a party for the purpose of securing 
compliance with this judgment or as other- 
wise required by law. 


XII 
[Jurisdiction Retained] 


. 

Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this judgment to apply to the Court at 
any time for such orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this judg- 
ment, for the modification or termination 
of any of the provisions thereof, or the 
enforcement of compliance therewith and 
for the punishment of violations thereof. 


[| 62,881] Minneapolis-Honeywell Regulator Company v. Federal Trade Commission. 


In the United States Court of Appeals for the Seventh Circuit. October Term, 1950, 
April Session, 1951. No. 9584. Dated July 5, 1951. 


Petition for review of an order of the Federal Trade Commission. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Quantity Discounts—Evidence Rebutting Injury to Competitor 
Competition—Unless the discriminatory prices charged by a manufacturer of heating 
controls, by using a quantity discount schedule, did or might tend to injure competition 
or prevent competition as between itself and its competitors, there is no need for the 
manufacturer to justify such price discriminations. Undisputed facts that competitor 
prices were lower, that price competition was keen among the competitors, that business 
of competitors increased, that new concerns entered the field and have enjoyed steady 
growth, that the manufacturer’s business declined and that it lost customers, and that 
customers of the manufacturer also purchased competitive controls, establish an examiner’s 
finding that competitor competition was not injured. The manufacturer is entitled to meet 
the competition built up in its field and even if it did succeed in retaining or diverting 
some business from its competitors, where those competitors were able to enter the field 
and succeed in spite of the manufacturer’s alleged discriminatory prices, it cannot be said 
that the effect of those practices was substantially to injure competition. 


See the Robinson-Patman Act annotations, Vol. 1, J 2212.603, 2213.25, 2213.35, 6125.278, 
6340.60, 6385.20, 6551.45. 


Price Discrimination—Quantity Discounts—Evidence Rebutting Injury to Customer 
Competition.—A finding by the Federal Trade Commission that customers of a manu- 
facturer of regulatory controls, used in heating plants, have been injured by the manu- 
facturer’s discriminatory pricing practices because the price of the controls represented 
the largest single item of cost among the parts of a finished heating plant and that 
therefore the price of the heating plant is affected adversely to some customers, is not 
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The discriminatory pricing differentials do not substantially 


injure competition nor is there any reasonable probability or possibility that they wilk 
since the controls are used in heating plants and the cost of the finished heating plant 
is determined by many other factors and not by the price of the controls alone. 


See the Robinson-Patman Act annotations, Vol. 1, J 2212.603, 2213.35. 

For the petitioner: R. L. Gilpatric and Will Freeman. 

For the respondent: W. T. Kelley, James W. Cassedy, and John W. Carter. 
Reversing in part Federal Trade Commission cease and desist order in Dkt. 4920. 


Before KERNER, FINNEGAN, and LINDLEy, Circuit Judges. 


Kerner, Circuit Judge: [In full tert] 
This is a proceeding to review Part III 
of an order of the Federal Trade Commis- 
sion entered on Count III of a complaint 
filed by the Commission on February 23, 
1943, charging in three counts violation by 
petitioner of §5 of the Federal Trade Com- 
mission Act, §3 of the Clayton Act, and 
§2 of the Clayton Act as amended by the 
Robinson-Patman Act. We shall refer to 
petitioner as M-H. Since M-H does not 
challenge Parts I and II of the order based 
on the first two counts of the complaints 
we shall make no further reference to them. 


Following hearings before a trial examiner 
extending from August 12, 1943 to February 
14, 1946, that officer rendered his report 
recommending dismissal of the charges con- 
tained in Count IIi on the ground that it 
did not appear that M-H had violated § 2 
of the Clayton Act as amended. The Com- 
mission rendered findings of fact and con- 
clusions of law contrary to the report of 
the examiner and based its cease and desist 
order thereon. One member dissented. 

The alleged violations of §2 (a) of the 
Clayton Act as amended by the Robinson- 
Patman Act (15 U. S. C. $13 (a) and (b)) 
relate to M-H’s practices in connection with 
the sale of automatic temperature controls 
to oil burner manufacturers for use in oil 
burners of the gun or pressure type and 
the rotary type, both for domestic heating 
plants. With respect to this the complaint 
charged price discriminations arising out 
of M-H’s quantity discount pricing systems, 
the effect of which 


“has been or may be substantially to 
lessen competition in the line of com- 
merce in which respondent [M-H] is en- 
gaged and to injure, destroy and prevent 
competition between the respondent and 
its competitors, and to injure, destory 
and prevent competition between the 
customers of said respondent * * *,” 
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Part III of the order hereunder review 
provides: 

“Tt Is Further Ordered that respondent 
* * * directly or through any corporate 
or other device in the sale of automatic 
temperature controls or other furnace con- 
trols in commerce * * * cease and desist 
from discriminating, directly or indirectly, 
in the price of such products of like grade 
and quality as among oil-burner manufac- 
turers purchasing said automatic tempera- 
ture controls and other furnace controls— 

“1. By selling such controls to some 
oil-burner manufacturers at prices ma- 
terially different from the prices charged 
other oil-burner manufacturers who in 
fact compete in the sale and distribution of 
such furnace controls, when the differ- 
ences in price are not justified by dif- 
ferences in the cost of manufacture, sale, 
or delivery resulting from differing methods 
or quantities in which such products are 
sold or delivered.” 


[History of Industry] 


For a proper understanding of the case 
it is necessary to look to the history of 
M-H as related to the industry in which 
it became a dominant factor in its early 
days. M-H is the successor of two corpora- 
tions, the Minneapolis Heat Regulator Com- 
pany which began making heat regulating 
devices in 1885, and the Honeywell Heating 
Specialities Company, established in 1906. 
The two were consolidated in 1927. About 
80% of its business is devoted to the manu- 
facture of automatic temperature controls. 
Its principal competitors during the period 
here involved were the Mercoid Corporation 
which had made automatic controls for 
domestic oil burners since 1922, the Penn 
Electric Switch Company which started to 
manufacture and sell such controls in 1932, 
and the Perfex Corporation which began to 
sell one of the controls in 1936 and a com- 
plete line in 1937. 


: The process of manufacturing oil burners 
is one of fabrication in the sense that the 
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manufacturer assembles and puts together 
the various parts including controls, motors, 
pumps, fans and transformers, which parts 
are generally purchased from different sources. 
Three controls are usually used in each 
burner, and these three are customarily 
dealt in as sets, with prices quoted for the 
sets rather than the individual units. 


The examiner found that M-H 

“has always * * * been a leader in the 
field * * * and in the development * * * 
of new and better controls, and * * * 
throughout the years has spent extensive 
sums of money in engineering and devel- 
opment work, not only creative engineer- 
ing of new devices, but in the constant 
redesigning and improving of its products, 
and in the lowering of costs.” 


It has also advertised its products very 
extensively and has maintained 39 branch 
and district offices equipped with a com- 
plete line of its products as well as service 
personnel trained by M-H to service those 
products. The examiner also found that asa 
result of its advertising and the reputation 
of its controls for performance and efficiency 
in operation, there had been developed a 
large customer demand for and public ac- 
ceptance of its controls which had for a 
number of years sold at higher prices than 
controls of other makes. This public demand 
enabled dealers to obtain higher prices for 
burners equipped with M-H controls than 
with those of its competitors, and there was 
evidence that there were some dealers who 
would not purchase burners without M-H 
controls. 


[Pricing System] 


The pricing system which the Commission 
found was a violation of the Act was a 
standard quantity discount system. M-H 
published list prices with discounts or net 
prices regularly allowed to its various 
customers according to the trade channels 
in which they were engaged. These were 
classified as oil-burner manufacturers who 
ordinarily use them in the fabrication of 
their burners, and wholesalers or jobbers 
and dealers who ordinarily handle them for 
repair, replacement or auxiliary equipment. 
Most of its business was with manufac- 
turers who had to purchase at least 50 sets 
annually in order to qualify as such. M-H 
usually made contracts with such manufac- 
turers at the beginning of the year, providing 
for quantity or bracket prices based upon 
either the number of controls purchased the 
previous year or, in some cases, the average 
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for two years, or the estimated quantity the 
manufacturer expected to use during the 
contract year. If the manufacturer failed to 
purchase sufficient sets to entitle him to the 
bracket price allowed, M-T did not require 
additional payment. However, if he pur- 
chased a greater number he was allowed 
the larger quantity bracket price for the 
entire year with a credit or refund for the 
difference in price already paid. The brackets 
varied somewhat from year to year as to 
number of sets and prices. The bracket 
setup for 1941 is shown in Table I.’ 

The Commission found that this system 
had the capacity and tendency to induce 
the purchase of M-H controls by various 
manufacturers and tended to and did divert 
trade to M-H from its competitors and had 
had a substantial injurious effect on compe- 
tition in the sale and distribution of controls. 
With respect to the effect on customer 
competition it found that by this system 
M-H_ discriminated in price in favor of 
customers buying in larger quantities as 
against those buying in smaller quantities; 
that changes in the price of controls to oil 
burner manufacturers resulted in many in- 
stances in corresponding changes in the 
price of completed oil burners and neces- 
sarily affected sales and profits; and that 
in some instances customers of M-H lost 
business to certain of their competitors who 
enjoy lower control prices from M-H. Since 
it further found that the discriminatory dif- 
ferentials were justified by cost differentials 
only as to the prices in the first four brackets 
which were applicable to less than 45% 
of its manufacturer business, leaving over 
55% of the business in the three lowest 
cost price brackets not subject to that de- 
fense, and that M-H had not established 
that any customer in those three brackets 
had received a lower price to meet an 
equally low price of a competitor, it con- 
cluded that the discriminations constituted 
violations of the Act. In reaching this con- 
clusion it stated that the examiner was in 
error in his conclusion that the price dis- 
criminations given by M-H had not tended 


1 TABLE I 
Annual Volume Net Price 
Bracket (Sets) Scale 
Eye Ra tees 50- 349 $17.35 
7h a a iporenete 83 350- 999 16.45 
in Oy Oa cae 1,000-2,499 15.90 
BUN eee eee | 2,500-4,999 alisyo ts) 
21d igre! SERRE 5 5,000-7,499 14.90 
1s ee ac Aree ee 7,500-9,999 14,25 
Bah FA 10,000-up 135 
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to substantially lessen, injure, prevent or 
destroy competition. 


[Examiner's Findings Considered] 
Under the rule of Universal Camera Corp. 
v. National Labor Relations Board, 340 U. S. 
474, 496, it is the duty of this court to 
examine the record as a whole, including 
the report of the examiner, in order to deter- 
mine whether the evidence supporting the 
Commission’s order is substantial. As the 
Court there observed, 
“*k * %* evidence supporting a conclusion 
may be less substantial when an impartial, 
experienced examiner who has observed 
the witnesses and lived with the case has 
drawn conclusions different from the 
Board’s than when he has reached the 
same conclusion. The findings of the ex- 
aminer are to be considered along with 
the consistency and inherent probability 
of testimony.” 


And we think the evidence supporting the 
conclusion may become even less substan- 
tial when it fails to persuade an experienced 
member of the Commission who dissents 
from its findings and conclusions. 


[Injury to Competition Essential] 


With this general test of substantiality in 
mind we turn to a study of the evidence 
as it relates to the issue whether M-H dis- 
criminations in fact did or might tend to 
injure or prevent competition as between 
itself and its competitors or as between its 
customers. We deem this the primary issue 
here involved. Unless its discriminations 
do or may tend to injure competition there 
is no need for M-H to justify them. From 
our examination of the record as a whole 
we are convinced that the findings of the 
examiner were supported by very substan- 
tial evidence, considerable of which the 
Commission rejected because, it stated, it 
found it immaterial or uncorroborated. 


[Competitor Competition] 

Among the various undisputed facts as to 
the effect of M-H’s practices on competitor 
competition, as summarized by M-H, are 

(a) that the prices charged for controls 
by M-H’s_ competitors were generally 
lower than those of M-H and that there 
is no evidence of any undercutting of its 
competitors’ prices by M-H; 

(b) that throughout the complaint period 
there existed the keenest kind of price com- 
petition among control manufacturers; 


{@ 62,881 


Court Decisions 
Minneapolis-Honeywell Regulator Co. v. F. T.C. 


Number 219—112 
7-20-51 


(c) that the total business of M-H’s com- 
petitors increased, and the three new con- 
cerns which entered the industry after 1932 
have enjoyed a steady growth in sales 
volume; 


(d) that M-H’s share of the available con- 
trol business was reduced from 73% in 
1937-1938 to only 60% in 1941; 


(e) that in 1941 M-H lost to its competi- 
tors 53% of the control business of 31 
customers who previously had standardized 
on M-H’s controls; and 


(f) that in the same year, 126 of M-H’s 
other oil burner manufacturer-customers 
also purchased competitive controls. 


[No Injury] 


The foregoing facts fully establish the 
examiner’s finding that competitor competi- 
tion was not injured, a finding concurred 
in by the dissenting member of the Com- 
mission, and they outweigh the facts relied 
upon by the Commission in reaching the 
opposite conclusion. And while the findings 
of an examiner are not “as unassailable as a 
master’s” (Universal Camera Corp. v. Na- 
tional Labor Relations Board, 340 U. S. 474, 
492), where it appears from the record that 
they are supported by a preponderance of 
the evidence, the action of the Commission 
in rejecting them is arbitrary. Folds v. 
Federal Trade Commission, 187 F:; 2d 658, 
661. M-H was entitled to meet the competi- 
tion built up in its field, and even if it did 
succeed in retaining or diverting some busi- 
ness which might otherwise have gone to 
some of its competitors, where those com- 
petitors were able to enter its field and build 
thriving businesses in spite of M-H’s com- 
manding position and alleged wrongful 
practices, we think it cannot be said that 
the effect of those practices was substan- 
tially to injure competition. And we con- 
strue the Act to require substantial, not 
trivial or sporadic, interference with com- 
petition to establish violation of its mandate. 
Even though we assume that the burden of 
proving absence of injury to competition 
falls on the accused (see Samuel H. Moss 
v. Federal Trade Commission, 148 F. 2d 
378; Federal Trade Commission v. Standard 
Brands, Inc., decided by the Second Circuit 
March 30, 1951, modified June 4, 1951), 
we think M-H has met that burden with 
respect to its competitor competition. 
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[Consumer Competition] 


With respect to the question of customer 
competition a somewhat different problem 
is presented. The Commission based its 
conclusion that M-H’s practices injured that 
competition on the general finding that be- 
cause the price of the control represented 
the largest single item of cost among the 
various parts of the finished burner, changes 
in the price of controls to manufacturers 
resulted in corresponding changes in the 
price of completed burners and necessarily 
affected sales and profits. It further found 
generally that 

“oil-burner manufacturers testified that 

the question of price was important in 

the purchase of automatic temperature 
controls and that they had lost business 
to certain competitors, including Quiet- 

Heet, who enjoyed lower control prices 

from respondent, although the exact vol- 

ume of such lost business could not be 
calculated.” 


The absence of causal connection between 
the price of controls and the price of the 
finished products generally is demonstrated 
by the stipulation entered into prior to the 
hearing: 

“Some manufacturers paying higher 
prices for respondent’s automatic tem- 
perature controls were able to, and often 
did, sell their oil burners complete with 
controls at prices below those which other 
similar manufacturers paying lower prices 
for respondent’s * * * controls sold their 
oil burners. 

“Some manufacturers paying lower prices 
for respondent’s * * * controls were able 
to, and often did, sell their oil burners 
complete with controls at prices below 
those which other similar manufacturers 
paying higher prices for respondent’s * * * 
controls sold their oil burners.” 

Even though 
testify that 

“the question of price was important * * * 

and that they had lost business to certain 

competitors who enjoyed lower control 

PiICeS a kar 
we think it is equally significant that other 
manufacturers who paid the higher prices 
testified that they did not lose business 
as a result of paying such higher control 
prices, and that they considered other fac- 
tors of far greater importance in determin- 
ing the price of the completed burner. They 
referred to such matters as manufacturing 
methods, overhead, distribution costs, serv- 


some manufacturers did 
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ice, advertising, as having an important 
bearing on comparative prices in addition to 
the costs of the component parts. 


In further proof of its contention that the 
price of controls was not the vital factor 
in arriving at burner prices and in fact had 
very little relation to it, M-H submitted a 
table derived from the findings of a nation- 
wide survey showing the range of prices 
charged by its customers in each price 
bracket for the year 1941.2 From this sur- 
vey, it will be noted that the highest price 
charged for burners, $114.50, was by a cus- 
tomer having the advantage of the lowest 
price bracket for M-H controls, and that 
a customer in the next-to-highest price 
bracket sold its burner for the lowest price, 
$45. Many variations can be made from 
these facts. All seem to add up to the one 
fact that there is little, if any, relationship 
between the prices of the controls and the 
prices of the burners into which the con- 
trols are built, hence that the evidence does 
not support the Commission’s finding that 

“changes in the price of * * * controls 

resulted in corresponding changes in the 

price of completed burners.” 


[Price Elements in Complete Product] 


Reference was made in the general find- 
ing quoted above to Quiet Heet as one of 
the manuufacturers enjoying lower control 
prices to which other manuufacturers lost 
an undetermined volume of business. There 
is no question on this record but that Quiet 
Heet, entering the field in 1936, very soon 
became the largest producer in the industry, 
and by 1941 was able to sell its burners at 
the lowest price. The Commission attributed 
this to the fact that it bought its controls 
from M-H for the lowest price. We think 
this is to ignore the vast discrepancy be- 
tween the range of prices for controls and 
that for the finished burners. The fact was, 
as established by the evidence, that Quiet 
Heet entered the field with entirely different 


2 TABLE II 
Range of Prices 
Charged Wholesal- 


Prices Charged Oil ers by Oil Burner 


Burner Manufacturers Manufacturers 
by M-H for Controls for Burners 
Low High 
Bracket... $17.35 $50.00 $111.00 
Bracketi2i eae 16.45 45.00 96.20 
Bracketia a2 15.90 47.50 102.00 
Bracket 3A 15.35 52.50 89.00 
BracketiAy 0.3: 14.90 61.70 100.00 
Bracket 4A 14.25 55.00 101.25 
Brackets om nasi: 135 45.00 114.50 
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theories of production and distribution from 
those of its already established competitors. 
Its proprietor testified that he 
“started out to merchandise it on a vol- 
ume basis, effecting certain economies, 
making a few shortcuts here and there 
and trimming down my overhead and 
operating costs to the minimum.” 


Among those economies were the elimimation 
of all field service which was one of the 
heavy items of expense of the higher price 
manufacturers, reduction of advertising costs 
to a minimum by its own use of printed _post- 
cards to the trade and by charging dealers 
for all advertising matter furnished to them, 
and adoption of cheaper packaging methods 
and materials. It was this type of economies 
that enabled Quiet Heet to sell its burner 
in 1941 for $68.50 less than its highest price 
competitor who paid the same price for the 
control, and for $66 less than its next highest 
price competitor who paid only $3.60 more 
for its controls, as shown in Table II, foot- 
note 2. 


[No Injury to Competition] 


Part of the fallacy of the Commission’s 
position lies in its analysis of the competi- 
tive situation between the various manu- 
facturers. This is reflected in its order 
where it refers to manufacturers “who in 
fact compete in the sale and distribution 
of such furnace controls,” as if the controls 
themselves were the article of merchandise 
they dealt in instead of the burners of which 
the controls were only one part. It may 
be true that if the manufacturers were 
generally selling controls as such, a differen- 
tial of two or three dollars in the price they 
paid for them would have a substantial 
effect on the price obtained. Under such 
circumstances a finding that a competitive 
advantage in purchase price paid would 
necessarily give rise to a competitive ad- 
vantage in sale price would perhaps be 
justified. But where the controls were used 
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in the manufacture of burners, the cost of 
which was determined by many other fac- 
tors—cost of other materials and parts, serv- 
ice, advertising, to mention only a few—it 
cannot be said that discriminatory price dif- 
ferentials substantially injure competition or 
that there is any reasonable probability or 
even possibility that they will do so. Cf. 
Corn Products Refining Co. v. Federal Trade 
Commission, 324 U. S. 726, 738, 742; Federal 
Trade Commission v. Morton Salt Co., 334 
U. S. 37, 46. And a mere possibility of such 
injury is insufficient to sustain a charge of 
violation of the Act. Corn Products Refining 
Co. v. Federal Trade Commission, 324 U. S. 
726, 742. 
We are convinced that here 
“the inferences on which the * * * find- 
ings were based were so overborne by 
evidence calling for contrary inferences 
that the findings * * * could not, on the 
consideration of the whole xecord, be 
deemed to be supported by ‘substantial’ 
evidence.” 


(National Labor Relations Board v. Pittsburgh 
Steamship Co., 340 U. S. 498, 502.) 


[Meeting a Competitor's Lower Price] 


Since we have concluded that the Commis- 
sion was in error in finding that the effect 
of M-H’s practices was to substantially 
lessen or prevent competition between either 
it and its competitors or its customers, we 
do not reach the question whether M-H 
justified those practices by an adequate 
showing that its differentials in the lowest 
price brackets which it did not contend were 
justified by cost differentials were made in 
good faith to meet an equally low price of 
a competitor. 


[Order] 


Part III of the order must be reversed 
and Count III of the complaint upon which 
it is based, dismissed. It is so ordered. 
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[] 62,882] United States v. The White-Haines Optical Company, et al. 


: In the United States District Court for the Southern District of Ohio, Eastern Division. 
No. 2167. Dated June 22, 1951. 


Sherman Antitrust Act 


Consent Decree—Ophthalmic Goods—Dispensing—Rebates and Price Fixing.—A con- 
sent decree, naming optical companies and individual oculists as defendants, enjoins the 
optical companies from making any form or rebate to any refractionist or oculists connected 
with the dispensing of optical goods or services and enjoins the oculists from accepting from 
any dispenser of optical goods and services any payment arising out of the dispensing of 


such goods and services to any patient of such oculists 


Any agreement by the defendant to 


fix the price of optical goods or services to be charged to consumers is prohibited. 
See the Sherman Act annotations: Vol. 1, J 1220.193, 1240.233, 1590. 


: For the plaintiff: H. G. Morison, Assistant Attorney General; Sigmund Timberg and 
Willis L. Hotchkiss, Special Assistants to the Attorney General; and Harry R. Talan, 


Special Attorney. 


For the defendants: Henry S. Ballard and Howard Dresbach, for the White-Haines 


Optical companies. 


Final Judgment 

WILKIN, District Judge: [In full text] 

Plaintiff, United States of America, filed 
its complaint herein on May 4, 1948. There- 
after, the corporate defendants and the de- 
fendant individual doctors appeared and filed 
their answers to the amended complaint, 
denying the substantive allegations thereof 
and any violations of law. 

Subsequent to the filing of the complaint, 
the corporate defendants secured the incor- 
poration under the laws of the State of Dela- 
ware of The White-Haines Company, which 
has succeeded to a portion of the dispensing 
business which had been done by the orig- 
inal corporate defendants. On March 21, 
1950, leave of Court having first been 
obtaimed, plaintiff filed a supplemental com- 
plaint relating to The White-Haines Com- 
pany and naming it as a defendant by reason 
of its having succeeded to a portion of the 
dispensing business of the original corporate 
defendants. 


On February 14, 1950, the Court entered 
an order directing the defendant class doc- 
tors, whose names were set forth in an ex- 
hibit attached to said order, to appear and 
show cause why such doctors should not be 
bound by any judgment entered in this case 
(a copy of such order omitting the list of 
names is attached hereto as Exhibit 1) [not 
reproduced]. Exhibit 2, also attached here- 
to [not reproduced], sets forth the names 
of each defendant class doctor who either re- 
ceived mailing and service of the aforesaid 
orders and failed to show cause why he 
should not be bound by any judgment en- 
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tered in this cause or who submitted himself 
to the jurisdiction of this Court and agreed 
to be bound by such judgment whether after 
trial or by consent of the parties. 


Each of the corporate defendants, defend- 
ant individual doctors and the defendant 
successor hereby consents to the entry of 
this final judgment. The consent of each 
defendant individual doctor is made both as 
an individual and as a representative of the 
defendant class doctors as hereinafter de- 
fined. 


Now, therefore, upon such consents, no 
testimony having been taken, and without 
any finding or adjudication of fact or as to 
past specific transactions, or any admission 
by reason of such consents or this judgment, 
excepting only the statements hereinabove 
set forth, which are made solely for the 
purpose of this proceeding; it is hereby: 

Ordered, adjudged and decreed as follows: 


[Sherman Antitrust Act] 


I. This Court has jurisdiction of the subject 
matter and of all defendants named in the 
complaint, including the defendant class doc- 
tors named in Exhibit 2 [not reproduced] 
and the defendant successor named in the 
supplemental complaint; any agreement, un- 
derstanding and concert of action, whether 
written or oral, express or implied, of the 
type charged in the complaint, involving 
payment by any corporate defendant di- 
rectly or indirectly, to any of the defendant 
individual doctors or to defendant class doc- 
tors, or to any agent, representative, em- 
ployee or designee of any such doctor, of the 
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whole or any part of the purchase price of 
ophthalmic goods collected by any such cor- 
porate defendant (whether or not as agent 
or purported agent of such doctor) from any 
one or more patients of any such doctor, and 
whether in the form of, or described or re- 
garded as a rebate, credit, credit balance, 
gift, dividend, or participation or share in 
profits, or otherwise, is hereby adjudged to 
be in violation of Section 1 of the Sherman 
Act; and the complaint and the supplemental 
complaint state a cause of action under Sec- 
tion 1 of the Sherman Act (15 U.S. C., Sec. 
1), upon which relief may be granted. 


[Definitions] 


II. Wherever used in this judgment: 


(a) “Corporate defendants” means The 
White-Haines Optical Company, an Ohio 
corporation; The White-Haines Optical 
Company, a Delaware corporation; and The 
White-Haines Optical Company, a Michigan 
corporation, and their respective successors, 
assigns, officers, directors, agents, employ- 
ees and representatives, and each and every 
other person acting or claiming to act under, 
through, or for such defendant, excluding, 
however, the defendant individual doctors, 
the defendant class doctors and the defend- 
ant successor, as hereinafter respectively de- 
fined. 


(b) “Defendant individual doctors” means 
those oculists named in the complaint as in- 
dividual defendants and as representatives of 
the defendant class doctors and each person 
acting or claiming to act under, through, or 
for any such defendant individual doctor. 


(c) “Defendant class doctors” means those 
oculists whose names are listed in Exhibit 2 
attached hereto [not reproduced], and each 
person acting, or claiming to act, under, 
through, or for any such doctor. 


(d) “Defendant successor’ means The 
White-Haines Company, a Delaware corpo- 
ration, and each person acting or claiming to 
act under, through, or for such defendant. 


(e) “Person” means an individual, pro- 
prietorship, partnership, association, joint 
stock company, business trust, corporation, 
or any other business organization or enter- 
prise. 


({) “Ophthalmic goods” means ophthalmic 
lenses, lens blanks, spectacle frames, mount- 
ings, eyeglasses, spectacles, and component 
parts or combinations of any of these articles 
sold or offered for sale within the United 
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States, its territories and possessions, and as 
so defined does not include sunglasses or 
industrial safety equipment not containing 
lenses ground to prescription. 


(gz) “Dispensing” means the sale within 
the United States, its territories and posses- 
sions, to consumers of ophthalmic goods, 
particularly of spectacles and parts thereof, 
and of repair parts and services in connec- 
tion therewith, and/or the measurement of 
facial characteristics for spectacles and the 
fitting and adjustment of such spectacles 
to the face. 


(h) “Dispenser” means one who engages 
in dispensing. The term shall not be deemed 
to apply to a refractionist who engages in 
dispensing in his own professional offices 
(either himself or through a bona fide em- 
ployee) to his own patients only. 


(i) “Consumer” means any person who 
wears spectacles, or any patient for whom 
spectacles have been prescribed by a refrac- 
tionist. 


[Rebates Prohibited] 


III. Each defendant individual doctor and 
defendant class doctor is hereby perpetually 
enjoined: 

(a) From accepting, directly or indirectly, 
or designating any other person to thus ac- 
cept, from any dispenser (whether such dis- 
penser acts or purports to act as an agent 
of the doctor, or otherwise), any payment 
arising out of or connected with dispensing 
to any patient of such defendant doctor, 
whether such payment is in the form of, cr 
is described or regarded as, a rebate, credit, 
credit balance, gift, dividend, participation in 
or share in profits, or otherwise; 


(b) Entering into or participating in any 
plan, arrangement, or scheme whereby said 
defendant doctor receives from any dis- 
penser (whether such dispenser acts or pur- 
ports to act as agent of the doctor or otherwise) 
directly or indirectly in any form (including 
any of the forms and methods referred to 
above) any payment arising out of or con- 
nected with dispensing to any patient of 
such defendant doctor. 


IV. Each of the corporate defendants and 
the defendant successor is hereby perpetually 
enjoined from making, directly or indirectly, 
any payment to any refractionist (including 
any oculist), or any agent, representative, em- 
ployee or designee of any refractionist, 
arising out of or connected with dispensing, 
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whether or not such payment is in the form 
of, or is described or regarded as, a rebate, 
credit, credit balance, gift, dividend, partici- 
pation in or share in profits, or otherwise; 
and whether such payment constitutes an 
individual transaction, or is part of any plan 
Or program. 


[Price Fixing Prohibited] 


V. The corporate defendants, each of the 
defendant individual and class doctors, and 
the defendant successor are hereby perpet- 
ually enjoined from entering into any agree- 
ment, understanding or concert of action 
with any other person or persons, fixing or 
attempting to fix the consumer price to be 
charged for ophthalmic goods or services, 
and from dictating, prescribing, controlling 
or interfering with, or attempting to dictate, 
prescribe, control, or interfere with the con- 
sumer prices charged or to be charged by 
any other person or persons for such 
ophthalmic goods or services, provided, how- 
ever, that nothing contained in this judg- 
ment shall be deemed to prevent or restrain 
any of the defendants, after the expiration 
of ten years from the date of this judgment, 
from making such suggestions or making 
and enforcing such agreements as to prices 
as may then be lawful. 


[Notice of Judgment] 


VI. The plaintiff shall mail a copy of this 
judgment to each member of the defendant 
class doctors whose name is set forth in 
Exhibit 2 [not reproduced], attached hereto 
and made a part hereof. Such mailing shall 
be by franked envelope to the last known 
address of each of such defendant class doc- 
tors, and the plaintiff, after making such 
mailing, shall file an affidavit of mailing 
with the Clerk of this Court. The plaintiff 
may transmit with such mailing a letter, in 
a form to be approved by the Court, cover- 
ing the transmission of such judgment and 
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explaining the application of the judgment 
te the doctor. 


[Inspection and Compliance] 


VII. For the purpose of securing compli- 
ance with this judgment, and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall upon written 
request of the Attorney General or an As- 
sistant Attorney General and on reasonable 
notice to any defendant made to its principal 
office be permitted, subject to any legally 
recognized privilege: (1) access during the 
office hours of said defendant to all books, 
ledgers, accounts, correspondence, memo- 
randa and other records and documents in 
the possession or under the control of said 
defendant relating to any matters contained 
in this judgment and (2) subject to the rea- 
sonable convenience of said defendant and 
without restrain or interference from it to 
interview such defendant, or officers or em- 
ployees thereof, who may have counsel pres- 
ent, regarding any such matters; provided, 
however, that no information obtained by 
the means provided in this paragraph shall 
be divulged by any representative of the 
Department of Justice to any person other 
than a duly authorized representative of 
such Department, except in the course of 
legal proceedings to which the United States 
is a party for the purpose of securing com- 
pliance with this judgment or as otherwise 
required by law. 


[Jurisdiction Retained | 


VIII. Jurisdiction of this Court is re- 
tained for the purpose of enabling any of the 
parties to this decree to apply to the Court 
at any time for such further orders and di- 
rections as may be necessary or appropriate 
for the construction or carrying out of this 
decree, for the modification thereof, or the 
enforcement of compliance therein and for 
the punishment of violations thereof. 


[62,883] United States v. Bausch and Lomb Optical Company, et al. 
In the United States District Court for the Northern District of Illinois, Eastern 


Division. No. 46 C 1332. Dated May 16, 1951. 


Sherman Antitrust Act 


Consent Decree—Ophthalmic Goods—Dispensing—Rebates and Price Fixing—Re- 
quirement Contracts—Allocation of Territory—Discounts.—In a consent decree entered 
into by oculists and optical supply companies, the oculists are prohibited from accepting 
and the optical companies prohibited from making any rebate connected with the dis- 
pensing of optical goods or services and agreements attempting to fix the price of optical 
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goods or services to he charged to consumers are prohibited. The optical companies are 
prohibited from ente.ing into any agreement wherein a purchaser is required to purchase 
all his requirements from the companies; from issuing any schedules fixing consumer 
‘prices or terms of sale; from dictating to any purchaser the place where he shall do busi- 
ness; from attempting to control the purchasing, financing, and promoting of any pur- 
chaser; and from entering into any agreement wherein discounts are granted to purchasers 
to reduce an indebtedness incurred by any purchaser with any branch of the companies. 


See the Sherman Act annotations, Vol. 1, § 1220.193, 1220.203, 1220.204, 1240.233, 1590. 


For the plaintiff: H. G. Morison, Assistant Attorney General; Sigmund Timberg and 
Willis L. Hotchkiss, Special Assistants to the Attorney General; and Harry R. Talan, 


Special Attorney. 


For the defendants: Thomas S. Tyler (Simpson, Thacher and Bartlett and Winston, 


Strawn, Shaw and Black, of counsel). 


Final Judgment 


LaBuy, District Judge: [ln full text] 
Plaintiff, United States of America, filed 
its complaint herein on July 23, 1946, and 
filed an amendment thereto on October 28, 
1946. Thereafter, the corporate defendants 
and the defendant individual doctors ap- 
peared and filed their answers to the amended 
complaint, denying the substantive allega- 
tions thereof and any violations of law. 


Subsequent to the filing of the complaint, 
the corporate defendants, without prior notice 
to the plaintiff or the Court, discontinued 
dispensing at all of their branches where 
such business was carried on and, in con- 
nection with such discontinuance in certain 
locations, sold the dispensing businesses and/or 
assets relating thereto in such locations to 
the defendant buyers, who have been and 
are on the date of entry of this judgment 
engaged in dispensing on their own behalf. 


On July 1, 1949, leave of court having 
first been obtained, plaintiff filed a supple- 
mental complaint relating to such sales to 
the defendant buyers. 


On February 26, 1948 and July 2, 1948 the 
Court entered orders directing the defend- 
ant class doctors whose names were set 
forth in exhibits attached to said orders, to 
appear and show cause why such doctors 
should not be bound by any judgment en- 
tered in this case. (Copies of these orders, 
omitting the lists of names, are attached 
hereto as Exhibits 1 and 2.) [not reproduced] 
Exhibit 3, also attached hereto [not repro- 
duced], sets forth the names of each defend- 
ant class doctor who either received mailing 
and service of the aforesaid orders and 
failed to show cause why he should not be 
bound by any judgment entered in this case, 
or who submitted himself to the jurisdiction 
of this Court and agreed to be bound by 
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such judgment, whether after trial or by 


consent of the parties. 


Each of the corporate defendants, defend- 
ant individual doctors, and defendant buyers 
hereby consents to the entry of this final 
judgment. The consent of each defendant 
individual doctor is made both as an indi- 
vidual and as a representative of the de- 
fendant class doctors as hereinafter defined. 


Now, therefore, upon such consents, no 
testimony having been taken, and without 
any finding or adjudication of fact or as to 
past specific transactions, or any admission 
by reason of such consents or this judg- 
ment, excepting only the statements here- 
inabove set forth, which are made solely for 
the purpose of this proceeding; it is hereby 

Ordered, adjudged and decreed as follows: 


[Sherman Antitrust Act] 


I. This Court has jurisdiction of the sub- 
ject matter and of all defendants named in 
the complaint, as amended, including the 
defendant class doctors named in Exhibit 
3 [not reproduced] and the defendant buy- 
ers named in the supplemental complaint 
herein; any agreement, understanding and 
concert of action, whether written or oral, 
express or implied, of the type charged in 
the complaint, involving payment by any 
corporate defendant, directly or indirectly, 
to any of the defendant individual doctors 
or to defendant class doctors, or to any 
agent, representative, employee or designee 
of any such doctor, of the whole or any 
part of the purchase price of ophthalmic 
goods collected by any such corporate de- 
fendant (whether or not as agent or pur- 
ported agent of such doctor) from any one 
or more patients of any such doctor, and 
whether in the form of, or described or re- 
garded as a rebate, credit, credit balance, 
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gift, dividend, or participation or share in 
profits, or otherwise, is hereby adjudged 
to be in violation of Section 1 of the Sher- 
man Act; and the complaint, as amended, 
and the supplemental complaint state a 
zause of action under Section 1 of the 
Sherman Act (15 U. S. C. Sec. 1), upon 
which relief may be granted. 


[Definitions] 


IJ. Wherever used in this judgment: 


(a) “Corporate defendants” means Bausch 
& Lomb Optical Company, Riggs Optical 
Company-Consolidated, Riggs Optical Com- 
pany, Inc., McIntvre, Magee & Brown 
Company, and Southeastern Optical Com- 
pany, Inc., and their respective successors, 
assigns, officers, directors, agents, employees 
and representatives, and each and every 
other person acting or claiming to act under, 
through, or for such defendant, excluding, 
however, the defendant individual doctors, 
the defendant class doctors and the defend- 
ant buyers, as hereinafter respectively de- 
fined. 


(b) “Defendant individual doctors” means 
those oculists named in the complaint as 
individual defendants and as representatives 
of the defendant class doctors and each 
person acting or claiming to act under, 
through, or for any such defendant individual 
doctor. 


(c) “Defendant class doctors” means 
those oculists whose names are listed in 
Exhibit 3 [not reproduced] attached hereto, 
and each person acting, or claiming to act, 
under, through, or for any such doctor. 


(d) “Defendant buyers” means those per- 
sons who are named as defendants in the 
supplemental complaint herein and each per- 
son acting or claiming to act under, through, 
or for any such buyer. 


(e) “Person” means an individual, pro- 
prietorship, partnership, association, joint 
stock company, business trust, corporation, 
or any other business organization or enter- 
prise. 

(f) “Ophthalmic goods” means ophthal- 
mic lenses, lens blanks, spectacle frames, 
mountings, eyeglasses, spectacles, and com- 
ponent parts or combinations of any these 
articles sold or offered for sale within the 
United States, its territories and posses- 
sions, and as so defined does not include 
sunglasses or industrial safety equipment 
not containing lenses ground to prescription. 


’ 
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(g) “Dispensing” means the sale within 
the United States, its territories and pos- 
sessions to consumers, of ophthalmic goods, 
particularly of spectacles and parts thereof, 
and of repair parts and services in connec- 
tion therewith, and/or the measurement of 
facial characteristics for spectacles and the 
fitting and adjustment of such spectacles to 
the face. 

(h) “Dispenser” means one who engages 
in dispensing. The term shall not be deemed 
to apply to a refractionist who engages in 
dispensing in his own professional offices 
(either himself or through a bona fide em- 
ployee) to his own patients only. 

(i) “Consumer” means any person who 
wears spectacles, or any patient for whom 
spectacles have been prescribed by a re- 
fractionist. 


[Rebates Prohibited] 


III. Each defendant individual doctor and 
defendant class doctor is hereby perpetually 
enjoined: 

(a) From accepting, directly or indirectly, 
or designating any other person to thus 
accept, from any dispenser (whether such 
dispenser acts or purports to act as an agent 
of the doctor, or otherwise), any payment 
arising out of or connected with dispensing 
to any patient of such defendant doctor, 
whether such payment is in the form of, 
or is described or regarded as, a rebate, 
credit, credit balance, gift, dividend, partici- 
pation in or share in profits, or otherwise; 

(b) Entering into or participating in any 
plan, arrangement, or scheme whereby said 
defendant doctor receives from any dis- 
penser (whether such dispenser acts or pur- 
ports to act as agent of the doctor, or 
otherwise) directly or indirectly in any 
form (including any of the forms and 
methods referred to above) any payment 
arising out of or connected with dispensing 
to any patient of such defendant doctor, 


IV. Each of the corporate defendants and 
each of the defendant buyers is hereby per- 
petually enjoined from making, directly or 
indirectly, any payment to any refractionist 
(including any oculist), or any agent, rep- 
resentative, employee or designee of any 
refractionist, arising out of or connected 
with dispensing, whether or not such pay- 
ment is in the form of, or is described or 
regarded as, a rebate, credit, credit balance, 
gift, dividend, participation in or share in 
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profits, or otherwise; and whether such 
payment constitutes an individual transac- 
tion, or is part of any plan or program. 


[Practices Prohibited] 


V. Each of the corporate defendants is 
hereby perpetually enjoined from: 


(a) Enforcing, performing, or entering 
into any agreement, contract, or understand- 
ing with any defendant buyer by which such 
defendant buyer agrees to purchase from 
any corporate defendant the defendant buy- 
er’s requirements or substantial requirements 
of any ophthalmic goods, supplies, or equip- 
ment for any designated period of time, or 
any specified volume of such goods, sup- 
plies, or equipment beyond those needed 
by the defendant buyer for his current busi- 
ness requirements and requested by him in 
the exercise of his own free choice; or 
agrees in advance to place orders for any 
shop work to be done by a corporate de- 
fendant. 


(b) Enforcing, performing, or entering 
into any contracts, agreements, or under- 
standings covering, or issuing any schedules 
fixing, or systematically suggesting, the 
consumer prices, terms, or conditions of 
sale on which any defendant buyer shall 
sell ophthalmic goods. 


(c) Enforcing, performing, or entering 
into any contract, agreement, or understand- 
ing with any defendant buyer dictating, 
prescribing, or suggesting to any such de- 
fendant buyer any arrangement restraining 
or limiting such defendant buyer as to the 
territory in which he shall operate or do 
business, or restraining or limiting the type 
of business such defendant buyer may en- 
gage in or enter into. 


(d) Dominating, controlling, or interfer- 
ing with, or attempting to dominate, con- 
trol, or interfere with, the purchasing, 
financial, promotional, or other business 
policies, practices, operation, management, 
expansion or other activities of any such 
defendant buyer. 


(e) Enforcing, performing, or entering 
into any agreement, contract, or under- 
standing under which any corporate defend- 
ant grants any credit, discount, rebate, or 
allowance, based on a percentage or other 
proportion of the amount of ophthalmic 
merchandise purchased from such defendant, 
which credit, discount, rebate, or allowance 
is applied, or to be applied, in whole or in 
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part, to reduce indebtedness incurred by any 
defendant buyer in connection with the 
purchase from any corporate defendant of 
dispensing assets, or the dispensing busi- 
ness, of one or more of the branches of any 
corporate defendant. 


[Continuation of Business Limited] 


VI. Each of the corporate defendants is 
hereby enjoined for a period of ten years 
from the date of entry of this judgment from 
engaging in the business of dispensing, and 
from acquiring or holding any ownership 
interest, whether through the purchase or 
ownership of assets, stock or otherwise, in 
any person who engages in such business of 
dispensing. 


[Price Fixing Prohibited] 


VII. The corporate defendants, each of 
the defendant individual and class doctors, 
and each of the defendant buyers, are hereby 
perpetually enjoined from entering into any 
agreement, understanding or concert of ac- 
tion with any other person or persons, fixing 
or attempting to fix the consumer price to 
be charged for ophthalmic goods or services, 
and from dictating, prescribing, controlling 
or interfering with, or attempting to dictate, 
prescribe, control, or interfere with the 
consumer prices charged or to be charged 
by any other person or persons for such 
ophthalmic goods or services; »rovided, 
however, that nothing contained in this 
judgment shall be deemed to prevent or 
restrain any of the defendants after the 
expiration of the injunction contained in 
Section VI hereof from making such sug- 
gestions or making and enforcing such 
agreements as to prices as may then be 
lawful. 


VIII. The plaintiff shall mail a copy of 
this judgment to each member of the de- 
fendant class doctors whose name is set 
forth in Exhibit 3, attached hereto and made 
a part hereof {not reproduced]. Such mail- 
ing shall be by franked envelope to the last 
known address of each of such defendant 
class doctors, and the plaintiff, after making 
such mailing, shall file an affidavit of mailing 
with the Clerk of this Court. The plaintiff 
may transmit with such mailing a letter, in 
a form to be approved by the Court, cover- 
ing the transmission of such judgment and 
explaining the application of the judgment 
to the doctor. 
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[Inspection and Compliance] 


IX. For the purpose of securing compli- 
ance with this judgment, and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall upon writ- 
ten request of the Attorney General or an 
Assistant Attorney General and on reason- 
able notice to any defendant made to its 
principal office be permitted, subject to any 
legally recognized privilege: (1) access dur- 
ing the office hours of said defendant to all 
books, ledgers, accounts, correspondence, 
memoranda and other records and docu- 
ments in the possession or under the con- 
trol of said defendant relating to any matters 
contained in this judgment and (2) subject 
to the reasonable convenience of said de- 
fendant and without restraint or interfer- 
ence from it to interview such defendant, 
or officers or employees thereof, who may 
have counsel present, regarding any such 
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matters; provided, however, that no infor- 
mation obtained by the means provided in 
this paragraph shall be divulged by any 
representative of the Department of Justice 
to any person other than a duly authorized 
representative of such Department, except 
in the course of legal proceedings to which 
the United States is a party for the purpose 
of securing compliance with this judgment 
or as otherwise required by law. 


[Jurisdiction Retained | 


X. Jurisdiction of this Court is retained 
for the purpose of enabling any of the 
parties to this decree to apply to the Court 
at any time for such further orders and di- 
rections as may be necessary or appropriate 
for the construction or carrying out of this 
decree, for the modification thereof, or the 
enforcement of compliance therewith and 
for the punishment of violations thereof. 


[J 62,884] Rothbaum v. R. H. Macy and Company, Inc. 


In the Supreme Court of Queens County, New York. 


Ngee te er 45.) July tO Lleol 


Special Term, Part I. 126 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade Enforcement—Violation of Injunction—Contempt Action—Proof That 
Items Were Produced and Sold Within State——The burden of proving that items, alleged 
to be sold in violation of an injunction prohibiting the defendant from selling items at 
prices less than established in fair-trade contracts, were manufactured and sold within the 


State of New York is upon the party making the motion for contempt. 


Where there is 


no proof that the items were manufactured and sold within the enforcing state, a motion 


for contempt must be denied. 


See the State Laws annotations, Vol. 2, J 8604.95. 


For previous decision in same case, see {| 62,855. 


Mr. Justice Conroy: [In full text] In 
this action for a permanent injunction, 
the defendant was enjoined pendente lite 
from willfully and knowingly advertising, 
offering for sale, or selling at retail in the 
State of New York ten specified items at 
prices less than established in fair trade 
contracts covering such products. ‘The or- 
der, by reference, prohibited the sale of the 
items as enumerated and described in para- 
graphs sixth and twelfth of the complaint. 
It is the plaintiff’s contention that the de- 
fendant has violated the terms of the order 
in that the defendant has made sales of 
nine of the prohibited items at prices less 
than the fair trade price and should, there- 
fore, be punished for contempt. Paragraph 
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sixth of the complaint describes the products 
named as “manufactured, produced and sold 
to the defendant within the State of New 
York.” There is no proof in the moving 
papers that the articles, for the sale of 
which this contempt motion is brought, were 
“manufactured, produced and sold to plain- 
tiff and defendant within the State of New 
York.” The burden of showing this is on 
the plaintiff. The affidavit submitted by the 
defendant in opposition to the motion in- 
ferentially, at least, states that the nine 
articles which plaintiff claims were sold con- 
trary to the order herein were purchased by 
it outside the State of New York. While 
the court has the distinct impression that 
the defendant has thumbed its corporate 
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nose at the order, nevertheless on the pa- tion of the restraining order. Therefore, 

pers submitted to me I am unable to state the motion to punish for contempt 1s de- 


that the acts complained of were in viola- nied. Submit order on notice. 


[1 62,885] S. S. W., Inc. v. Air Transport Association of America, Braniff Airways, 
Inc., Continental Air Lines, Inc., et al. and Air Transport Associates, Inc., and Golden 
North Airways, Inc., Intervenors. 

In the United States Court of Appcals for the District of Columbia Circuit. No. 10731. 
Decided July 12, 1951. 

On appeal from the United States District Court for the District of Columbia. Re- 
versed and remanded. 


Sherman Antitrust Act and Civil Aeronautics Act 


Jurisdiction of Federal Courts—Administrative Boards—Primary Jurisdiction—Private 
Injunctive and Treble Damage Relief.—In an action by a non-scheduled interstate eyue 
carrier against certificated air carriers and their trade association for injunctive and treble 
damage relief for violations of the federal antitrust laws but which in substance contains 
violations of the Civil Aeronautics Act, injunctive relief is denied on the ground that the Civil 
Aeronautics Board has primary original jurisdiction and is empowered to issue cease and 
desist orders and therefore the plaintiff must first exhaust his administrative remedies 
before resorting to the courts, and treble damage relief is upheld but temporarily denied 
on the ground that the Civil Aeronautics Act does not provide a remedy for damages 
and a saving clause in the Act provides that other remedies shall not be abridged. In 
determining whether the court has jurisdiction in a case against a regulated industry, the 
subject matter and remedy afforded by the regulatory statute are compared with that of 
the antitrust laws. If the antitrust laws cover subject matter or provide a remedy which is 
outside the scope or is not provided for in the regulatory statute, the antitrust laws 
remain in effect to that extent. The same set of facts may give rise to both a violation 
of the Civil Aeronautics Act and a violation of the antitrust laws. The antitrust remedy 
of treble damages is not defeated by the fact that the Civil Aeronautics Act is also violated. 


See the Federal Laws annotations, Vol. 1, 1676; Sherman Act annotations, Vol. 1, 
J 1640.529; Clayton Act annotations, Vol. 1, { 2036.56. 


For the appellant: Warren E. Miller and Harold L. Schilz, with whom John F. 
Clagett and John James Klak were on the brief. 


For the appellees: Howard C. Westwood and Hubert A. Schneider; Jo V. Morgan, 
Jr. and Stuart G. Tipton on the brief for Air Transport Ass’n of America and Air Traffic 
Conference cf America; Howard C. Westwood and Ernest W. Jennes on the brief for 
American Airlines, Inc.; Roger J. Whiteford, Hubert A. Schneider and Jo V. Morgan, 
Jr. on the brief for Braniff Airlines, Inc.; James M. Landis on the brief for Colonial 
Airlines, Inc.; Stanley Gewirtz entered an appearance for Colonial Airlines, Inc.; W. Glen 
Harlan on the brief for Eastern Air Lines, Inc.; Robert B. Hankins and Macon M. Arthur 
on the brief for Capital Airlines, Inc.; C. Edward Leasure on the brief for Continental Air 
Lines Inc. and Northwest Airlines, Inc.; Henry J. Friendly and James G. Johnson, Jr. 
on the brief for Pan American Airways, Inc.; William Caverly on the brief for Trans World 
Airlines, Inc.; James Francis Reilly and Leo F. Tierney on the brief for United Air 
Lines, Inc. 


For the intervenors: Warren E. Miller, for Air Transport Associates and Golden 
North Airways, Inc. 


Reversing and remanding an opinion of the United States District Court for the 
District of Columbia, reported at {[ 62,650. 


Before CLARK, PRocTor and BaAzeEton, Circuit Judges. 


BAZELON, Circuit Judge: [Jn full text] the antitrust laws against appellees, who are 
Appellant, an “irregular” or “non-scheduled” regularly certificated air carriers, and their 
interstate air carrier, brought suit under trade association. Alleging that appellees 
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have combined and conspired to restrain 
and to monopolize the air-borne commerce 
of the United States by suppressing com- 
petition therein and by controlling the channels 
through which prices, terms and conditions 
thereof are determined, appellant asked for 
injunctive relief and for treble damages. 
The specific acts and the course of conduct 
by which appellees are said to be pursuing 
their objective are described in paragraph 
22 of the complaint. That paragraph ac- 
cuses appellees of conspiring to: 


“(a) Solicit, persuade, induce, and co- 
erce ticket agencies and travel bureaus 
from acting as agents for plaintiff and 
other irregular air carriers and ‘nonskeds’ 
and from making sales and distribution 
of tickets, charters and contracts on their 
behalf; 


“(b) Influence administrative agencies to 
impose rules, regulations and inspections 
favorable to the certificated air carriers 
and burdensome to the ‘nonskeds’, and 
obtain subsidy and other preferences de- 
nied the ‘nonskeds’; 

“(c) Discredit and disparage the plain- 
tiff and other ‘nonskeds’, or irregular air 
carriers, and destroy public confidence in 
them by means of false and misleading 
advertisements and news releases and 
stories; 

“(d) Eliminate and prevent competition 
for air carrier passenger and freight trans- 
portation; 

“(e) Offer transportation at cut prices 
until competition was eliminated, and then 
to compensate themselves by reimburse- 
ment from other operations or by increas- 
ing or enhancing prices after competition 
is eliminated; 

“(f) Utilize their domination and con- 
trol over the air-borne commerce of the 
nation to encourage and promote con- 
solidations, mergers, expansion and debt 
refundings in order to completely domi- 
nate the field and eliminate ‘nonskeds’ 
and irregular air carriers; 

“(g) Use such dominant control to ob- 
tain huge quantity discounts from major 
gasoline and oil suppliers not available to 
the plaintiff and other comparable ‘non- 
skeds’; 

“(h) Cause refusal and delay of vital 
maintenance and other services at air- 
ports to the plaintiff and other ‘nonskeds.’” 


- [District Court Denied Relief] 


The District Court denied relief on the 
ground that the complaint raised matters 


Pa i, 6. App, D.C. — (July 3, 1951). 
2 Id. at p. 4. 
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which “the Civil Aeronautics Act was passed 
to correct” and which fall, therefore, within 
the primary jurisdiction of the Civil Aero- 
nautics Board. Appellant contends, as it 
did in the trial court, that the Board has 
no authority to enjoin the broad conspiracy 
alleged to exist or to award damages at- 
tributable to that unlawful conspiracy. 


[Effect of Antitrust Laws on Regulated 
Industry] 


Here, as in Pennsylvania Water Power 
Corp. v. Federal Power Commission; we are 
called upon to consider the effect of the 
antitrust laws upon a regulated industry. 
The problem is “one of the interrelation of 
two statutory schemes—each of which re- 
flects different historical pressures and dif- 
ferent conceptions of the public interest. 
The Sherman Act and related laws repre- 
sent an attempt to keep the channels of 
competition free so that prices and services 
are determined by the workings of a free 
market.”* Regulation of a specific industry, 
on the other hand, “evidences congressional 
recognition that competition can assure pro- 
tection of the public interest only in an in- 
dustrial setting which is conducive to a free 
market and can have no place in industries 
which are monopolies because of public 
grant, the exigencies of nature, or legisla- 
tive preference for a particular way of doing 
business.” The aircraft industry, like rail- 
roads and power, is one in which Congress 
has decided that the public interest is best 
served, not by free competition, but rather 
by direct and uniform regulation by an 
“agency authorized to supervise almost every 
phase of the regulated company’s business.” * 


[Limited Application of Antitrust Laws] 


It is apparent that “the antitrust laws 
can have only limited application to indus- 
tries regulated by specific statute.”* But, 
in view of the importance of the antitrust 
laws to the unregulated part of the economy, 
the rule has been developed that the mere 
existence of a regulatory statute does not 
result in complete withdrawal of the regu- 
lated industry from the operation of the 
antitrust laws. Such repeals by implication 
are not favored. The antitrust laws have 
been-held to be superseded by specific regu- 
latory statutes only to the extent of the re- 

3 [bid. 

4 Ibid. 
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pugnancy between them.’ In U. S. Naviga- 
tion Co. v. Cunard S. S. Co., 284 U. S. 474, 
485 (1932), the case relied upon by the Dis- 
trict Court in its dismissal of the complaint, 
Mr. Justice Sutherland applied that rule to 
an antitrust suit brought against a company 
subject to the Shipping Act: 

“A comparison of the enumeration of 
wrongs charged in the bill with the pro- 
visions of the sections of the Shipping 
Act * * * conclusively shows, without 
going into detail, that the allegations either 
constitute direct and basic charges of vio- 
lations of these provisions or are so in- 
terrelated with such charges as to be in 
effect a component part of them; and the 
remedy is that afforded by the Shipping 
Act, which to that extent supersedes the 
antitrust laws,’° 

Similarly, a rate which is the product of a 
conspiracy under the antitrust laws may 
nevertheless be a legal rate because the gov- 
erning criterion is the regulatory statute.’ 
If, however, the regulatory agency has not 
been authorized to deal with the subject 
matter of the complaint, as was the case 
with the Interstate Commerce Commission 
and broad rate fixing combinations, the 
courts retain jurisdiction under the antitrust 
laws to grant relief.2 Thus, in each case 
brought against a regulated company under 
the antitrust laws, the subject matter and 
remedy afforded by the regulatory statute 
are compared with that of the antitrust laws. 
If the latter either cover subject matter 
outside the scope of the Commission’s power 
or provide a remedy which the Commission 
may not give, then they remain in effect to 
that limited extent. This sort of approach 
gives the greatest possible effect to congres- 
sional intent. It subjects problems intended 
to be dealt with in a uniform manner within 
the framework of a particular industry to 
the agency empowered to regulate that in- 
dustry. At the same time, it gives effect to 
the antitrust laws in those areas not carved 
out from them by more specific economic 
regulation. 
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[Civil Aeronautics Act] 


Examination of the Civil Aeronautics Act 
discloses that it provides for detailed and 
comprehensive economic regulation by the 
Board of air carriers subject to its jurisdic- 
tion. In addition to the customary control 
over entry into the field, through issuance 
of certificates of public convenience and 
necessity,’ and supervision of rates and serv- 
ices,” the Board is given authority over mail 
rates? and loans and financial aid from 
United States agencies generally.” So far 
as competitive practices are concerned, the 
Board is authorized (1) to initiate or hear 
complaints of “unfair or deceptive practices 
or unfair methods of competition in air 
transportation” and to issue cease and de- 
sist orders against such practices or meth- 
ods of competition; * (2) to approve—and 
thereby to exempt from the antitrust laws * 
—or disapprove mergers, consolidations and 
acquisitions of control,” whether direct or 
indirect,” as well as pooling and other agree- 
ments." The provision dealing with pool- 
ing and other agreements indicates the 
comprehensive sweep of the Act in its re- 
lationship to the antitrust laws. It provides 
that: 


“Every air carrier shall file with the 
Board a true copy, or, if oral, a true and 
complete memorandum of every contract 
or agreement (whether enforceable by pro- 
visions for liquidated damages, penalties, 
bonds, or otherwise) affecting air trans- 
portation and in force on the effective date 
of this section or hereafter entered into, 
or any modification or cancelation thereof, 
between such air carrier and any other 
air carrier, foreign air carrier, or other 
carrier for pooling or apportioning earnings, 
losses, traffic, service, or equipment, or re- 
lating to the establishment of transportation 
rates, fares, charges, or classifications, or 
for preserving and improving safety, econ- 
omy, and efficiency of operation, or for con- 
trolling, regulating, preventing, or otherwise 
eliminating destructive, uppressive, or waste- 


5 Section 1107(k) of the Civil Aeronautics 
Act, 49 U. S. C. § 677, is to the same effect. 
It provides: ‘‘All other Acts or parts of Acts 
inconsistent with any provision of this Act are 
hereby repealed.”’ 

® Italics supplied. See Terminal Warehouse v. 
Pennsylvania Rk. Co., 297 U. S. 500, 513-514 
(1936). 

™Keogh v. Chicago & N. W. Ry. Co., 260 
U.S. 1565162 (G.922). 

8 Georgia v. Pennsylvania R. Co., 324 U. S. 
439, 455 et seq. (1945). Cf. United States y. 
Borden, 308 U. S. 188, 198-201 (1939). 
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ful competition, or for regulating stops, 


949 U.S. C. § 481. 
10 Td., § 484. 
1 Td., § 486. 
22 Id., § 490. 
13 Td., § 491. 
14 Td., § 494. 
15 Td., § 488. 
16 Td., § 493. 
40 Td, §:492. 


See also id. § 489. 
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schedules, and character of service, or for 
other cooperative working arrangements.” ® 


[Act and Complaint Compared] 


Comparison of these provisions of the Civil 
Aeronautics Act with the allegations of the 
complaint reveals that that Act “covers the 
dominant facts alleged in the present case 
as constituting a violation of the Antitrust 
Act.” * As a result, appellant must first 
seek relief from the Board. The principles 
underlying the doctrine of exhaustion of 
administrative remedies as well as the anti- 
trust-regulated industry problem point to 
the importance of giving the Board the first 
opportunity to determine the extent of its 
jurisdiction and to deal with matters falling 
within its reach.” The Board may grant 
him all the prospective relief sought by him, 
since it, unlike the Interstate Commerce 
Commission,” is empowered to issue cease 
and desist orders against unfair methods of 
competition and deceptive practices and to 
entertain any complaint ” and issue any or- 
ders necessary to carry out its power to 
approve or disapprove contracts and agree- 
ments among air carriers. Nor does the 
fact that Board approval of the agreements 
and understandings charged in the com- 
plaint has not yet been obtained alter our 
conclusion. As the Supreme Court said in 


U. S. Navigation Co. v. Cunard S. S. Co., 


“ek * * it reasonably cannot be thought 
that Congress intended to strip the Board 
of its primary original jurisdiction to con- 
sider such an agreement and ‘disapprove, 
cancel, or modify’ it, because of a failure 
of the contracting parties to file it as §15 
requires. A contention to that effect is 
clearly out of harmony with the funda- 
mental purposes of the [Shipping] act 
and specifically with the provision of § 22 
authorizing the board to investigate any 
violation of the act upon complaint or 
upon its own motion and make such order 
as it deems proper. And whatever may 
be the form of the agreement, and 
whether it be lawful or unlawful upon its 
face, Congress undoubtedly intended that 
the board should possess the authority 


1% Td., § 492(a). Italics supplied. 

%U. S. Navigation Co. v. Cunard 8. 8. Co., 
284 U.S. at 483. 

2 This primary jurisdiction rule arose under 
the Interstate Commerce Act, which contained 
a saving clause similar to that found in 49 
U. S. C. § 676. See Mitchell Coal Co. v. Pennsyl- 
vania R. Co., 230 U. S. 247, 256 (1913); U. 8. 
Navigation Co. v. Cunard 8. 8S. Co., 284 U.S. at 
485-486. 

2 Georgia v. Pennsylvania R. Co., 324 U. S. 
at 456. 
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primarily to hear and adjudge the matter. 
For the courts to take jurisdiction in ad- 
vance of such hearing and determination 
would be to usurp that authority. More- 
over, having regard to the peculiar nature 
of ocean [here air] traffic, it is not impos- 
sible that, although an agreement be ap- 
parently bad on its face, it properly might, 
upon a full consideration of all the attend- 
ing circumstances, be approved or allowed 
to stand with modifications.” * 


This is especially true here since the Board 
has construed “contract or agreement” 
within the meaning of 49 U. S. C. § 492 as 
‘Sntended, like the word ‘contract’ in sec- 
tion 1 of the Sherman Act, to include all 
understandings which are, or may become, 
the basis of concerted action.” ™ 


The Board may, of course, ultimately de- 
termine that it lacks jurisdiction over cer- 
tain phases of the complaint. In that event, 
there will be no conflict of authority be- 
tween antitrust laws and specific statute and 
jurisdiction will remain in the District Court 
to deal with such matters. But, as we have 
indicated, that cannot be known until the 
Board has had an opportunity to act on 
these allegations. Until it has done so, in- 
junctive relief in the District Court is 
unavailable. And, to the extent that vari- 
ous practices, agreements, methods of com- 
petition, etc., are determined by the Board 
to be authorized or permissible under the 
Civil Aeronautics Act, no injunctive relief 
under the antitrust laws will be available 
at any time. The antitrust laws would to 
that extent be superseded by the regulatory 
statute. Otherwise, we might have the 
spectacle of courts throughout the country 
enjoining practices as violations of the anti- 
trust laws even though the agency specifi- 
cally authorized to deal with them has 
determined or may decide, subject to judi- 
cial review, that such practices serve the 
interests of the national air transportation 
policy.” 

“The unity of the system of regulation 

* * * [might break] down beyond 

repair.” * 

249U.S.C. § 642. 

23284 U. S. at 487. See Isbrandtsen Co. v. 
United States, 81 F. Supp. 544, 546 (S. D. N. Y., 
1948). 

% Transcontinental & Western Air, Inc.—Delta 
Air Lines, Inc., Interchange of equipment, 8 
C. A. B. 857, 860 (1947). 

2% See discussion in McLean Trucking Co. v. 
United States, 321 U. S. 67, 79-80, 85-86 (1944). 

% Terminal Warehouse v. Pennsylvania R. Co., 
297 U. S. at 513. 
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[Treble Damages Relief] 


The prayer for treble damages under the 
antitrust laws raises a different problem. 
The Civil Aeronautics Act, unlike the In- 
terstate Commerce Act and the Shipping 
Act, does not authorize the award of dam- 
ages by the Board for violation of its provi- 
sions. Where specific damage provisions 
are contained in regulatory statutes, it has 
been held that there may be no recovery 
of treble damages under the antitrust laws.” 
And this even in a statute such as the Inter- 
state Commerce Act which contains a clause 
saving all preexisting remedies at common 
law or by statute. Here, however, we have 
both a saving clause, which provides that 


“Nothing contained in this Act shall in 
any way abridge or alter the remedies 
now existing at common law or by stat- 
ute, but the provisions of this Act are in 
addition to such remedies.” ™ 


and a statute which conspicuously makes 
no provision for damages. Reading the sav- 
ing clause in the light of congressional fail- 
ure to provide a remedy for damages in the 
Civil Aeronautics Act, we conclude that 
Congress did not intend to deprive an aif 
carrier of its right to seek treble damages 
for violations of the antitrust laws. This 
accords with the Supreme Court’s determin- 
ation that it could grant injunctive relief 
under the antitrust laws against a combina- 
tion of railroads under circumstances where 
the Interstate Commerce Commission was 
not authorized to grant comparable relief.” 


We do not intend to intimate that appel- 
lant may recover damages for appellees’ 
violation of the Civil Aeronautics Act. 
Treble damages may be obtained only for 
injuries to business and property resulting 
from action forbidden by the antitrust laws. 
And the District Court, rather than the 
Board, is the forum in which the latter issue 
must be resolved. What we are saying is 
that the same set of facts may give rise 
to both a violation of the Civil Aeronautics 
Act and a violation of the antitrust laws. 
Although the second does not necessarily 
follow from the first but is bottomed upon 
its own statutory standards, the antitrust 
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remedy of treble damages is not defeated 
by the fact that the Civil Aeronautics Act 
is also violated. As we have already indi- 
cated, there can be no antitrust violation if 
a matter within the Board’s jurisdiction is 
found by it to be legal under the Civil Aero- 
nautics Act. 


[Procedure of Case] 


We think accommodation of the two stat- 
utes and of the remedial provisions thereof 
can best be accomplished as follows: The 
District Court should retain jurisdiction of 
the antitrust suit while appellant seeks his 
remedies from the Board. This is consist- 
ent with Tank Car Corp. v. Terminal Co., 
308 U. S. 422, 433 (1940), in which the 
Court said: 


“When it appeared in the course of the 
litigation that an administrative problem, 
committed to the Commission, was in- 
volved, the court should have stayed its 
hand pending the Commission’s determin- 
ation of the lawfulness and reasonableness 
of the practices under the terms of the 
Act. There should not be a dismissal, 
but * * * the cause should be held 
pending the conclusion of an appropriate 
administrative proceeding.” 


The proceedings before the Board will re- 
sult in a determination by it of the extent 
of its jurisdiction over the subject matter. 
In addition, they will produce a record, 
findings of fact and conclusions of law as 
to whether the specific practices complained 
of are legal or illegal under the Civil Aero- 
nautics Act—all of which will be subject to 
judicial review under that Act. The Dis- 
trict Court, which will meanwhile have re- 
tained jurisdictiom of the antitrust suit, will 
have the benefit of these proceedings in de- 
termining the issue of antitrust violation.” 
Whatever damages might ultimately be 
awarded by it would be damages for viola- 
tion of the antitrust laws, not the Civil 
Aeronautics Act. Similarly, whatever in- 
junctive relief is ultimately granted by the 
District Court with regard to matters de- 
termined by the Board to fall outside its 
jurisdiction would be under the antitrust 
laws, not the Civil Aeronautics Act. 


21 Terminal Warehouse v. Pennsylvania R. Co., 
297 U. S. at 514; U. S. Navigation Co. v. Cunard 
S. S. Co., 284 U. S. at 484-485; Keogh v. Chicago 
& N. W. Ry. Co., 260 U. S. at 163-164. 

7§1106 of the Civil Aeronautics Act, 49 
UNS 1CSsi67G63 

"Georgia v. Pennsylvania R. Co., 324 U. S. 
at 455. 
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30 See Montana-Dakota Utilities Co. v. North- 
western Public Service Co., — U. S. —, 19 L. W. 
4278, 4280, 4283 (May 7, 1951). 

31 Cf. Hmich Motors v. General Motors, 340 
Dy S2558 795 lr 
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Although such a procedure certainly makes 
court and agency “ ‘collaborative instrumen- 
talities of justice,’”” it may also make for 
considerable delay. But absent specific con- 
gressional action to deal with the problem, 
we see no other way in which to accommo- 
date these conflicting statutory schemes and 
the principles which follow in their wake.* 


Reversed and remanded. 


[Concurring Opinion] 


CLarK, Circuit Judge, concurring in part: 
I agree with the majority that this case 
should be reversed and remanded, but I 
differ somewhat as to what should be done 
with this complaint when it has been 
remanded. 


[No Stay in Damage Relief] 


If the Civil Aeronautics Act, 49 U. S. C. 
§ 401 et seg. makes no provision for dam- 
ages, the conclusion, it seems, is inescapable 
that the appellant should not be required to 
perform the useless task of making the 
request before the Civil Aeronautics Board. 
As the majority has said the District Court 
has jurisdiction to hear the complaint with 
respect to damages. Consequently there is 
no reason for the application of the doc- 
trine of primary jurisdiction here. This 
conclusion is emphasized when the provi- 
visions of Section 414 of the Civil Aeronau- 
tics Act are considered. That section relieves 
“any person affected by an order made un- 
der Section 408, 409 or 412, of this Act,” 
from the operations of the antitrust laws. 
The obvious import of this section is that 
all persons not affected by an order made 
under these three sections are still subject 
to the antitrust laws. Since the three sec- 
tions, exempted from Section 414, do not 
attempt to award damages it should be 
quite apparent that Congress did not intend 
to suspend the operation of the antitrust 
laws in this situation. This view is again 
reinforced by Section 1106 which provides 
that nothing in the Act shall “abridge or 
alter the remedies now existing at common 
law or by statute.” This section affirma- 
tively incorporates the antitrust remedies 
other than the three sections excepted by 
Section 414 of the Act. Section 22 of the 


322 Montana-Dakota Utilities Co. v. Northwest- 
ern Public Service Co., 19 L. W. at 4283. 

33 A decision in conflict with ours was recently 
handed down by Judge Forman of the United 
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Interstate Commerce Act, 49 U. S. C. § 22 has 
been emasculated by the courts, but that 
should not be done here where unlike the 
Interstate Commerce Act there is no provi- 
sion for damages. If Section 22 of the 
Interstate Commerce Act were given effect, it 
would defeat the provisions of that Act 
which allow the Board not only to award 
damages under Section 16 of that Act, but 
to apply for an injunction to enforce its 
orders under Section 8 of that Act. This 
is not the situation in the instant case; at 
best the appellant could only have obtained 
partial relief by first applying to the Board. 


The injunction requested in this complaint 
presents somewhat different problems. Un- 
der Section 411 the Board is given the power 
to issue cease and desist orders if an air 
carrier “is engaged in unfair and deceptive 
practices or unfair methods of competition.” 
Undoubtedly this complaint urges unfair 
and deceptive practices and methods in at 
least one allegation of the complaint and 
consequently the Board in this instance, 
had it been requested or even on its own 
motion, could have issued a cease and desist 
order. Had the Board first determined 
whether a cease and desist order should 
issue the court would have had the benefit 
of its findings. It is also quite possible that 
the Board, by approving an order under 
Sections 408, 409 or 412 could materially 
change the position of the parties. 


The appellant however chose to proceed 
in the courts rather than before the Board, 
and it did so with a complaint for damages 
which the majority, as I, have concluded is 
within the jurisdiction of the courts at least 
as far as damages are concerned. There is 
no sound reason why we should require the 
appellant to split his cause of action by 
obtaining a cease and desist order from the 
Board before coming into court to seek 
damages. Consequently I feel that, since 
the courts have jurisdiction to award dam- 
ages, complete relief should be available to 
the appellant, and the request for an in- 
junction should also be heard. 


If an injunction is granted by the Dis- 
trict Court neither the litigants nor the 
Board would find that they have been in- 
jured. While the injunction is outstanding, 
the court of course retains jurisdiction. If 


States District Court of New Jersey, Slick Air- 


ways v. Air Transport Ass’n, et al., June 7, 
1951. 


q 62,885 


64,636 


at any time while the injunction is out- 
standing, the Board makes a determination 
which would materially alter the purpose 
and effect of the injunction either party 
can on application obtain a modification or 
termination of the injunction. 
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Consequently, I agree with the majority 
of this court that this case should be re- 
versed and remanded. But I am also of 
the opinion that the appellant is entitled to 
have his complaint heard on its merits now 
and without resort to the Board. 


[| 62,886] The Amalgamated Dental Company, Ltd., and The L. D. Caulk Company 
v. The William Getz Corporation and Wallace A. Erickson and Company. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 48 C 505. Dated June 25, 1951. 


Sherman Antitrust Act 


Patent Infringement Suit—Equitable Relief—Antitrust Violations as a Defense and 
Counterclaim.—In a suit by a patentee and licensee of a dental impression material for 
equitable relief against manufacturers of an infringing impression material, the court held 
on the manufacturers’ defense and counterclaim that the patentee and licensee have not 
attempted to use the patent to obtain a monopoly over an unpatented composition; that 
the licensee has never sold unpatented compositions to dentists with a license to use only 
such compositions under the patent; that the licensee has not licensed certain companies to 
sell unpatented compositions and to give only dentists buying such compositions a 
license under the patent; and that the patentee and licensee have not conspired to obtain 


a monopoly of unpatented articles by means of the patent. 
See the Sherman Act annotations, Vol. 1, f 1270.401, 1660,200, 1660.307; Clayton Act 


annotations, Vol. 1, | 2023.44. 


For the plaintiffs: Brown, Jackson, Boettcher and Dienner, Chicago, Illinois. 


For the defendants: Schroeder, Merriam, Hofgren and Brady, Chicago, Illinois. 


Findings of Fact and Con- 
clusions of Law 


Barnes, District Judge: [Jn full text 
except for omissions indicated by asterisks] 
At the conclusion of the otal arguments 
presented in the above-entitled cause on 
May 28, 1951, the Court having expressed 
its conclusion and opinion, the following 
Findings of Fact and Conclusions of Law 
are hereby adopted by the Court as its 
findings of fact and conclusions of law 
pursuant to Rule 52 of the Rules of Civil 
Procedure. 


Findings of Fact 


1. Plaintiff, The Amalgamated Dental 
Company, Limited, is a corporation of 
London, England. Plaintiff, The L. D. 
Caulk Company, is a corporation organized 
and existing under and by virture of the 
laws of the State of Delaware and has its 
principal place of business in the City of 
Milford, State of Delaware. 

2. Defendant, The Willian Getz Corpo- 
ration, is a corporation organized and exist- 
ing under and by virture of the laws of the 
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State of Illinois and has its principal place 
of business in the City of Chicago, State of 
Illinois, and within the Northern District 
of Illinois, Eastern Division. Defendant, 
Wallace A. Erickson & Co., ‘is a corpo- 
ration organized and existing under the 
laws of the State of Illinois and has its 
principal place of business in the City of 
Chicago, State of Illinois, and within the 
Northern District of Illinois, Eastern Division. 


3. The jurisdiction of this Court over the 
cause asserted in the Complaint herein is 
based upon the fact that this is a suit in 
equity arising under the patent laws of the 
United States. 

4. The jurisdiction of this Court over the 
Counterclaim asserted herein is based upon 
the fact that this is a suit arising under 
the antitrust laws of the United States and 
upon diversity of citizenship between the 
parties. 

5. Plaintiff Amalgamated is the owner 
of Wilding United States Letters Patent 
No. 2,249,694 in suit, and plaintiff Caulk 
is exclusive licensee of Amalgamated under 
said Wilding patent. Since 1942 Caulk has 
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manufactured and sold dental impression 
materials under the Wilding patent, and 
since 1942 Caulk has placed the required 
statutory notice on its materials. 

6. Coe Laboratories of Chicago, Illinois, 
and Dental Perfection Company of Los 
Angeles, California, are non-exclusive sub- 
licensees of Caulk under said Wilding 
patent and manufacture and sell dental 
impression materials under such patent. 


7. The dental impression materials sold 
by Caulk, Coe and Dental Perfection under 
the Wilding patent have had wide com- 
mercial success in the United States since 
the first sales of such materials in 1942. 


8. The Wilding patent teaches a novel 
composition constituting, and a method for 
forming, a chemically setting elastic im- 
pression material particularly useful for 
taking dental impressions. Such material 
is used by dentists to obtain impressions of 
the mouth and teeth. The dentist mixes the 
material in a bowl with water and places 
the resulting mass in the mouth about the 
teeth. By virtue of a chemical reaction, 
the mass forms a stiff, elastic gel about the 
teeth. It may then be removed and plaster 
poured into the impression to form a cast 
duplicating the structure of the mouth and 
teeth and enabling the dentist to design and 
construct dental applicances and the like 
which will accurately fit the mouth and 
teeth. 

k * x 


[No Unlawful Extension of Patent 
Monopoly] 


41. In manufacturing and selling to the 
dental trade dry impression materials, Caulk, 
Coe and Dental Perfection have merely 
sold compositions covered by the claims of 
the Wilding patent, and neither plaintiff 
Amalgamated nor plaintiff Caulk has used 
or attempted to use the Wilding patent 
to obtain a monopoly over an unpatented 
composition. 

42. Plaintiff Caulk has never sold un- 
patented compositions to dentists or others 
along with a license to use only such com- 
positions under the Wilding patent. 
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43. Plaintiff Caulk has not licensed Coe 
or Dental Perfection to sell unpatented 
compositions and to give only dentists 
buying such compositions a license under 
the Wilding patent. 


44, Plaintiffs have not conspired or con- 
tracted with others to obtain a complete 
or partial monopoly of unpatented com- 
modities by means of the Wilding patent. 


Conclusions of Law 


A. This Court has jurisdiction of the 
parties hereto and of the subject matter of 
the cause set forth in the complaint herein 
and of the counterclaim herein. 

B. Wilding patent No. 2,249,694 is legally 
owned by plaintiff The Amalgamated Dental 
Company, Limited, and plaintiff The L. D. 
Caulk Company is exclusive licensee of 
Amalgamated under such patent. 

C. Claims 1 through 4, inclusive, and 
claims 6 though 15, inclusive, of the Wilding 
patent are valid. 

D. Each of the defendants has infringed 
claims 10 through 15, inclusive, of the 
Wilding patent by the selling of their 
dental impression material, and defendant 
Erickson has additionally infringed each 
of said claims 10 through 15, inclusive, 
1 through 4, inclusive, and 6 through 9, 
inclusive, of the Wilding patent by the 
manufacture of such impression material. 

E. Plaintiffs have not misused the Wild- 
ing patent, have not come into court with 
unclean hands and are not barred from 
equitable relief. 

F. Plaintiffs have not violated the anti- 
trust laws of the United States or the 
common law of the State of Illinois. 

G. Plaintiffs are entitled to a permanent 
injunction against further infringement by 
defendants of the claims of the Wilding” 
patent in suit and to an accounting and 
costs. 

H. Defendants are not entitled to relief 
under their counterclaim and the same 
should be dismissed. 
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[] 62,887] United States v. Milk Haulers and Dairy Workers Union, Local 916, et al. 


In the United States District Court for the Southern District of Illinois. No. 653. 
Filed June 29, 1951. 


Sherman Antitrust Act 


Consent Decree—Union Rules—Price Fixing—Elimination of Competition.—A milk 
transporting union and certain of its members are enjoined by a consent decree from fixing 
the charges to be made by haulers for tiansporting milk, excluding any one from the busi- 
ness of transporting milk and restricting the right of any producer of milk to award his 
hauling business to any hauler of his choice or to change haulers if desired. The union is 
ordered to terminate its “Milk Hauler Rules” which in substance provide that no hauler 
shall pick up milk that is being hauled by a brother member until the union consents; that 
when a shipper vacates a farm, the hauler that was hauling this shipper’s milk shall be 
entitled to the new tenant; that when a shipper changes dairies, the hauler then hauling the 
milk shall have the right to haul to the dairy the shipper has changed to; that no hauler 
shall refuse to pick up shipper’s milk except for impassable roads or breakdowns without 
permission from the union; that any hauling rate set up in an area by the majority of the 
haulers in such area shall be charged by all haulers in the area; that no hauler shall solicit 
shippers now dealing with a brother member; that haulers cannot induce shippers to change 
dairies; and that when a member-owner wishes to sell his route he agrees to notify the 


union. 


See the Sherman Act annotations, Vol. 1, § 1220.151, 1220.194, 1240.195, 1280.150, 1590. 


For the plaintiff: H. G. Morison, Assistant Attorney General; Willis L. Hotchkiss, 
Chief, Midwest Office; Sigmund Timberg, Special Assistant to the Attorney General; W. D. 
Kilgore, Jr., Trial Attorney; and Howard L. Doyle, United States Attorney. 


For the defendants: J. Albert Woll. 


Final Judgment 


BRIGGLE, District Judge: [Jn full text] 
Plaintiff, the United States of America, hav- 
ing filed its original Complaint herein on 
February 19, 1946, and an Amendment to 
the Complaint was filed March 26, 1947, and 
the defendants herein having filed their An- 
swer to the said Amended Complaint on 
April 9, 1947; and plaintiff and said defend- 
ants by their attorneys having severally con- 
sented to the entry of this Final Judgment 
without trial or adjudication of any issue of 
fact or law herein; 

Now, therefore, without the taking of any 
testimony and upon consent of the parties 
hereto, it is hereby 


Ordered, adjudged and decreed as follows: 


J 
[Sherman Antitrust Act] 


The Court has jurisdiction of the subject 
matter herein and of all the parties hereto. 
The Amended Complaint states a cause of 
action against the defendants under Sec- 
tions 1 and 2 of the Act of Congress of July 
2, 1890, entitled “An Act to Protect Trade 
and Commerce Against Unlawful Restraints 
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and Monopolies,” commonly known as the 
Sherman Act, as amended. 


II 
[Definitions] 
As used in this Final Judgment: 


(A) “Hauler” shall mean a person owning 
one or more trucks, who conducts a milk 
hauling business by contracting with milk 
producers along established routes for the 
transportation of milk. Other than the de- 
fendant Union, each of the defendants herein 
is a hauler within the meaning of this defi- 
nition; é 

(B) “Milk producer” shall mean a person 
engaged in the business of producing and 
selling milk; 

(C) “Defendant Union” shall mean the 
Milk Haulers and Dairy Workers Union 
Local 916, International Brotherhood of 
Teamsters, Warehousemen and Helpers of 
America, affiliated with the American Fed- 
eration of Labor; 


(D) “Milk transportation charges” shall 
mean compensation to be paid for hauling 
services rendered by any person to any 
producer or hauler for the transportation 
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of milk; provided that this definition shall 
not be construed to include (1) wages paid 
or to be paid to a person for driving services 
rendered or to be rendered by that person, 
or (2) where a person both owns and drives 
a truck himself, a rental fee or other com- 
pensation for the use of such truck. 


III 
[Applicability of Decree] 


The provisions of this Final Judgment ap- 
plicable to any defendant shall apply to such 
defendant, its officers, directors, agents, em- 
ployees, subsidiaries, successors, assigns and 
all other persons acting under, through or 
for such defendant, including, as to the de- 
fendant Union, all members of the defendant 
Union. 

IV 
[Union Rules Prohibited] 


(A) Defendant Union is hereby ordered 
and directed to forthwith cancel and ter- 
minate the “Milk Haulers Rules,” a copy of 
which is annexed hereto as Exhibit A, and 
the defendant Union is hereby enjoined and 
restrained from hereafter performing, en- 
forcing or claiming any rights under the 
said Milk Haulers Rules or formulating or 
maintaining any rules or arrangements 
amendatory thereof or supplemental thereto; 

(B) Defendant Union is hereby enjoined 
and restrained from entering into, formulat- 
ing, adhering to, maintaining or furthering 
any rule, contract, agreement, understand- 
ing, plan or program which has as its purpose 
or effect the continuing or renewing of any 
of the provisions of the said Milk Haulers 
Rules; 

(C) Defendant Union is hereby enjoined 
and restrained from fixing, determining, ne- 
gotiating or agreeing upon milk transporta- 
tion charges, as defined in Section II(D) of 
this Final Judgment. 


Vv 
[Activities Prolubited] 


Defendants are jointly and severally en- 
joined and restrained from entering into, 
adhering to, maintaining or furthering any 
contract, agreement, understanding, plan or 
program with any defendant or any hauler 
with respect to milk transportation charges 
having the purpose or effect of: 

(A) Continuing or effectuating the “Milk 
Haulers Rules,” or formulating, adopting or 
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imposing upon themselves or others any 
rules similar thereto; 

(B) Establishing, maintaining, fixing or 
determining charges to be made by haulers, 
or the terms and conditions upon which milk 
will be transported by haulers; 

(C) Eliminating or impeding competition 
in the business of transporting milk; 

(D) Excluding or attempting to exclude 
any defendant, or hauler other than defend- 
ants herein, from the business of transport- 
ing milk or in any way restricting, limiting 
or interfering with any haulers engaged in 
that business; 

(E) Restricting or limiting in any manner 
whatsoever the right of any milk producer 
to award his hauling patronage to any hauler 
of his choice or to change haulers if so 
desired. 


[Exception] 


The provisions of this Section V shall not 
be construed to apply to activities of de- 
fendant Union, acting solely in its separate 
capacity, relating solely to a labor dispute 
concerning compensation or terms and con- 
ditions of employment. 


VI 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment duly authorized 
representatives of the Department of Jus- 
tice shall, on written request of the Attorney 
General or an Assistant Attorney-General, 
and on reasonable notice to any defendant 
be permitted reasonable access, during the 
office hours of such defendant, to all books, 
ledgers, accounts, correspondence, memo- 
randa and other records and documents in 
the possession or under the control of such 
defendant, relating to any of the matters 
contained in this Judgment, and subject to 
the reasonable convenience of such defend- 
ant, and without restraint or interference 
from it, to interview officers and employees 
of said defendant, who may have counsel 
present, regarding any such matters. For 
the purpose of securing compliance with this 
Judgment, any defendant shall, upon the 
written request of the Attorney General or 
Assistant Attorney General, submit such 
written reports with respect to any of the 
matters contained in this Judgment as may 
from time to time be necessary for the pur- 
pose of enforcement of this Judgment. No 
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information obtained by the means permitted 
in this Section shall be divulged by any rep- 
resentative of the Department of Justice to 
any person other than a duly authorized 
representative of such Department, except 
in the course of legal proceedings in which 
the United States is a party for the purpose 
of securing compliance with this Judgment, 
or as otherwise required by law. 


Vil 
[Jurisdiction Retained] 


Jurisdiction of this action is retained for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to the Court 
at any time for such further orders and di- 
rections as may be necessary or appropriate 
for the construction or carrying out of this 
Judgment, or the modification thereof, or 
the enforcement of compliance therewith 
and for punishment of violations thereof. 


EXHIBIT A 
MILK HAULERS RULES 


1. No hauler shall pick up a shipper’s milk 
or order his driver to pick up a shipper’s 
milk that is being hauled by a brother mem- 
ber until he has the permission of the Busi- 
ness Representative. Any member proven 
guilty of violating this Rule shall be fined 
not less than one hundred dollars ($100.00). 


2. When a shipper vacates a farm, the 
hauler that was hauling this shipper’s milk 
shall be entitled to the new tenant on this 
farm. 


When a dispute arises over this Rule the 
Business Representative after hearing the 
arguments from both sides shall render a 
decision in writing that shall be final and 
binding. 

3. When a hauler is proven guilty of vio- 
lating Rule 1 or Rule 2 he shall pay to the 
hauler that loses the shipper the sum of 
five dollars ($5.00) per gallon. Gallonage 
shall be based on the highest number of 
gallons shipped during the previous twelve 
months or any fraction thereof. 
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4. When a shipper changes dairies, the 
hauler then hauling the milk shall have the 
right to haul to the dairy the shipper has 
changed to. If the hauler is unable to haul 
this shipper’s milk to the dairy the shipper 
has changed to, the Business Representative 
shall designate a hauler to haul the milk. 


5. No hauler shall refuse to pick up a ship- 
per’s milk except for impassable roads or 
breakdowns without permission from the 
Business Representative. Failure to comply 
with his Rule, hauler will be subject to 
charges by the Business Representative. 


6. Any hauling rate set up in an area by 
the majority of the haulers in such area, 
same shall be charged by all the haulers in 
such area. 


7. Any hauler that gives any of his hauling 
charges back to any of his shippers shall if 
proven guilty be fined not less than one hun- 
dred dollars ($100.00). 

8. Subhauler can not change main line 
hauler or go direct to dairy without permis- 
sion of the Business Representative. 


9. No hauler or driver shall solicit milk 
shippers directly or indirectly that is now 
being hauled by a brother member. 


10. Haulers will not be permitted to in- 
duce shippers to change from one dairy to 
another dairy. 


11. When a member-owner wishes to sell 
his route he agrees to notify the Business 
Representative who the prospective purchaser 
is ten days before selling. 


12. All charges and trials must be in ac- 
cordance with the International Constitution. 
Secretary shall explain the proper procedure 
in preferring charges to any member re- 
questing the information. 


13. All member-owners shall notify the 
Secretary-Treasurer of the Union within 
ten (10) days of the names and date em- 
ployed of any new employees. 


14. When a dairy won’t let the hauler now 
hauling a shipper’s milk come to their dairy, 
the hauler that loses this milk shall be paid 
ten dollars ($10.00) per gallon for same. 
Gallonage shall be based on the highest 
number of gallons shipped during the previ- 
ous twelve months or any fraction thereof. 


[f] 62,888] United States v. The Permutit Company and W. Spencer Robertson. 
In the United States District Court for the Southern District of New York. No. 32-394. 


Filed June 29, 1951. 


Sherman Antitrust Act 


Consent’ Decree—Foreign Agreements—Patents and Trade-Marks—Divestiture.—A 
consent judgment entered against a domestic manufacturer of water conditioning equipment 
and materials enjoins the defendant from entering into agreements with foreign manufac- 


{| 62,888 


Copyright 1951, Commerce Clearing House, Inc. 


Number 220—93 
8-3-51 


64,641 


Court Decisions 
U. S.v. The Permutit Company 


turers of such equipment and materials to allocate markets, to limit imports and exports, 
to exclude competitors from markets, to deny any third person any license under a patent, 
to deny any third person technical information or equipment or materials relating to such 
equipment and materials, and to restrict the use or disposition of such equipment bought 
from the defendant; from referring purchase orders to foreign manufacturers, selling to or 
purchasing from foreign companies at terms of sale more favorable than those regularly 
offered, paying to or accepting from foreign companies any payment in connection with 
sales or purchases, appointing foreign companies as sales agents or distributor of the de- 
fendant, and acting for foreign companies as sales agent or distributor; and from entering 
into any agreement with foreign manufacturers to license any patent, to deny any third 
person technical information or equipment or materials relating to such equipment and 
materials, to grant any right under a trade-mark or name upon the condition that the for- 
eign company allocate markets, limit imports or exports, refrain from competition, exclude 
competitors, and deny any third person any license under a patent or deny any third person 
technical information or equipment and materials relating to such equipment and materials. 
The defendant is divested of its interests in a foreign company and enjoined from acquiring 
any interests in other foreign companies or from participating with foreign companies in 
any other business entity. The decree further requires the defendant to grant non-exclusive 
licenses to applicants and to adopt a trade-mark for use in the export of water conditioning 
equipment and materials which will be distinct from the mark ‘‘Permutit” or other marks 
controlled by the foreign companies. 


See the Sherman Act annotations, Vol. 1, § 1220.204, 1270.151, 1530.50, 1530.70, 1590. 


For the plaintiff: H. G. Morison, Assistant Attorney General; Sigmund Timberg and 
Melville C. Williams, Special Assistants to the Attorney General; Irving Saypol, United 
States Attorney; and Stanley D. Rose and Ira M. Millstein, Attorneys. 


For the defendants: Whitney North Seymour, of Simpson, Thacher and Bartlett. 


Final Judgment 


GopparD, District Judge: [/n full text] The 
plaintiff, United States of America, having 
filed its complaint herein on July 31, 1945, 
and defendants having appeared and filed 
their answer to such complaint denying any 
violation of law; and the parties by their 
respective attorneys herein having severally 
consented to the entry of:-this final judgment 
without trial or adjudication of any issue of 
fact or law herein, and without admission 
by the defendants in respect of any such 
issue; and the defendant, The Permutit 
Company, by certain agreements dated May 
8, 1951, between it and The Permutit Com- 
pany, Limited, Permutit Aktiengesellschaft, 
Societe Anonyme Etablissements Phillips & 
Pain of Paris, France, Societe Anonyme Des 
Etablissements Phillips & Pain of Brux- 
elles, Belgium, Purificadores De Aqua, S. A. 
of Barcelona, Spain, and Permutit (Luxem- 
bourg) S. A., having, among other things, 
obtained and granted certain immunities 
from suit with respect to the exportation 
from or importation into the United States 
of water conditioning equipment and mate- 
rials manufactured in the United States un- 
der the patents listed in Appendices A and 
B [not reproduced], or manufactured in for- 
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eign countries under corresponding foreign 
patents; 

Now, therefore, without any testimony or 
evidence having been taken herein, and with- 
out trial or adjudication of facts or law 
herein, and upon consent of all parties hereto, 
it is hereby : 


Ordered, adjudged and decreed 


1 
[Sherman Antitrust Act] 


That this Court has jurisdiction of the 
subject matter and of the parties hereto; 
that the complaint states a cause of action 
against the defendants under Section 1 of 
the Act of Congress of July 2, 1890, entitled 
“An Act to Protect Trade and Commerce 
Against Unlawful Restraints and Monopolies”, 
commonly known as the Sherman Act, and 
acts amendatory thereof and supplemental 
thereto. 


II 
[Definitions | 


As used in this judgment: 

A. “Defendant Permutit” means The Per- 
mutit Company, a corporation organized and 
existing under the laws of the State of Dela- 
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ware, and having its office and principal 
place of business in New York City. 


B. “The British company” means The 
Permutit Company, Limited, a corporation 
organized and existing under the laws of 
the United Kingdom, with its office and 
principal place of business at London, Eng- 
land. 


C. “The German company” means Per- 
mutit Aktiengesellschaft, a corporation or- 
ganized and existing under the laws of 
Germany, with its office and principal place 
of business at Berlin, Germany. 


D. “The French company” means Societe 
Anonyme Etablissements Phillips & Pain 
of Paris, France, a corporation organized 
and existing under the laws of France, with 
its office and principal place of business at 
Paris, France, together with its wholly owned 
subsidiaries, Societe Anonyme Des Etab- 
lissements Phillips & Pain of Bruxelles, Bel- 
gium, a corporation organized and existing 
under the laws of Belgium, with its office 
and principal place of business at Brussels, 
Belgium, and Purificadores De Aqua, S. A. 
of Barcelona, Spain, a corporation organized 
and existing under the laws of Spain, with 
its office and principal place of business at 
Barcelona, Spain. 


E. “American territory” means those coun- 
tries in which the defendant Permutit had 
exclusive or non-exclusive rights under the 
agreements referred to in Section IV, sub- 
section A hereof. 


F. “British territory” means those coun- 
tries in which the British company had ex- 
clusive or non-exclusive rights under the 
agreements referred to in Section IV, sub- 
section A hereof. 


G. “German territory” means those coun- 
tries in which the German company had ex- 
clusive or non-exclusive rights under the 
agreements referred to in Section IV, sub- 
section A hereof. 


H. “French territory” means those coun- 
tries in which the French company had ex- 
clusive or non-exclusive rights under the 
agreements referred to in Section IV, sub- 
section A hereof. 


1. “Water conditioning equipment and 
materials” includes natural and synthetic chem- 
icals and the necessary machinery, equip- 
ment, and processes for their use, which are 
employed to purify water, eliminate, remove 
or counteract chemicals or substances in, or 
characteristics of water, or otherwise to treat 
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water, so as to render such water suitable 
for household and industrial uses. Also in- 
cluded is the “Desalter” process for convert- 
ing sea water into drinking water. 


J. The terms “patent” and “patents” as 
used in this judgment include patents, ap- 
plications, patents issuing on such applica- 
tions and all divisions, continuations, reissues 
or extensions thereof. 


III 
[Applicability of Decree] 


The provisions of this judgment applica- 
ble to the defendant Permutit shall apply to 
each of its subsidiaries, successors, assigns 
and nominees and to each of its directors, 
agents, and employees, and to any other 
person, firm or corporation acting or claim- 
ing to act under, through or for them. 


IV 
[Agreements Terminated] 


A. Defendant Permutit is hereby enjoined 
and restrained from entering into, perform- 
ing, enforcing, adopting, adhering to, main- 
taining or furthering, directly or indirectly, 
or claiming any rights under any contract, 
agreement, arrangement, understanding, plan 
or program for the purpose of or with the 
effect of continuing, reviving or renewing 
the agreement between it and the British 
company and the German company dated 
October 17, 1930, annexed as Exhibit “A” 
to the complaint herein, as amended by an 
agreement dated November 17, 1932, be- 
tween the above mentioned parties and the 
French company, the same being Exhibit 
“B” to the complaint herein, and as extended 
by three agreements dated June 17, 1940, 
between defendant Permutit and one or 
more of the above named companies, the 
same being Exhibits “C”’, “D”, and “E” to 
the complaint herein and the agreement be- 
tween defendant Permutit and the British 
company, dated December 15, 1937, and any 
amendments, modifications or extensions of 
any of the aforesaid agreements. 


B. Nothing contained in this judgment 
shall preclude the defendant Permutit from 
availing itself of any otherwise lawful patent 
and trademark rights upon termination which 
it may have under the agreements described 
in subsection A of this Section IV, and 
agreements entered into in accordance with 
Forms “A” to “F” inclusive attached to the 
agreement of October 17, 1930. 
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V 


[Agreements with Foreign Companies 
Prohibited] 


Defendant Permutit is hereby enjoined 
and restrained from entering into or per- 
forming, directly or indirectly, any contract, 
agreement, or understanding, with the Brit- 
ish company, the German company, the 
French company or any subsidiary, succes- 
sor, assign, agent, sales representative or 
distributor thereof: 


A. To allocate or divide territories or 
markets for the production, sale or distri- 
bution of water conditioning equipment or 
materials in any part of the world; 


B. To limit, restrain or prevent importa- 
tion into or exportation from the United 
States of water conditioning equipment or 
materials; 


C. To refrain from competing or to leave 
any person free from competition in the 
production, sale or other distribution of 
water conditioning equipment or materials 
in any territory or market, or with respect 
to any type of such equipment or materials; 


D. To exclude any producer or distributor 
of water conditioning equipment or mate- 
rials from any territory or market, or to 
interfere with or restrict any such producer 
or distributor in competing in any territory 
or market; 


E. To receive, grant, disclose, render avail- 
able or exchange, in such a way as to deny 
any third person access thereto, any assign- 
ment, license, or grant of immunity under a 
patent or patent application, relating to water 
conditioning equipment or materials; 


F. To receive, grant, disclose, render 
available or exchange in such a way as to 
deny any third person access thereto, (1) 
information, advice, assistance or rights with 
respect to any invention, discovery, improve- 
ment, practice, formula, pattern, device, 
process, method, or other technica] infor- 
mation, relating to the production of water 
conditioning equipment or materials, or (2) 
any material or machinery used in the pro- 
duction of water equipment or materials, 
or any information, advice, assistance or 
rights with respect to any such materials 
or machinery; 


G. To restrict the use or disposition of 
any water conditioning equipment or mate- 
rials bought from defendant Permutit. 
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VI 
[Foreign Selling Arrangements Prohibited] 


Defendant Permutit is hereby enjoined 
and restrained from: 


A. Referring any order for or inquiry con- 
cerning water conditioning equipment or 
materials to the British company, the Ger- 
man company, the French company, or any 
subsidiary, agent, sales representative or 
distributor thereof; 


B. Selling or offering for sale to, or pur- 
chasing or offering to purchase from the 
British company, the German company or 
the French company, water conditioning 
equipment or materials, at prices, discounts 
or terms and conditions of sale more favor- 
able than those regularly charged, paid, or 
offered, under comparable circumstances, to 
buyers or sellers in American territory; 


C. Offering or paying to or receiving or 
accepting from the British company, the 
German company, or the French company 
any commission, rebate, penalty, or other 
payment, except fees for the services of en- 
gineers or technicians and royalties or other 
compensation for patent licenses or assign- 
ments or technical information not violative 
of any provision of this judgment, in con- 
nection with the sale or other distribution 
of water conditioning equipment or mate- 
rials to any other person in any territory or 
market; 


D. Appointing, designating, or employing, 
or continuing the appointment, designation 
or employment of the British company, the 
German company, the French company or 
subsidiaries thereof, as an agent, sales rep- 
resentative or distributor of defendant Per- 
mutit in connection with water conditioning 
equipment or materials, or in any way sell- 
ing or distributing water conditioning equip- 
ment or materials through the British com- 
pany, the German company, the French 
company or subsidiaries thereof; 


E. Acting for or representing as agent, 
sales representative, distributor, engineer or 
technician, in connection with water condi- 
tioning equipment or materials, the British 
company, the German company, the French 
company, or any subsidiary thereof; 


F. Reserving or protecting for the British 
Company, the German company, the French 
company, or any subsidiaries thereof, any 
market or territory for the production, sale 
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or other distribution of water conditioning 
equipment or materials. 


VII 
[Foreign License Arrangements Prohibited] 


1. Defendant Permutit is hereby enjoined 
and restrained from entering into, perform- 
ing, enforcing, adhering to, continuing, or 
renewing, directly or indirectly, any con- 
tract, agreement, combination, understand- 
ing or arrangement with the British company, 
the German company or the French com- 
pany, or any subsidiary, successor, assign, 
agent, sales representative or distributor 
thereof which provides for: 


A. An assignment, license or grant of 
immunity under any patent or patent ap- 
plication; 


B. The receipt, grant, disclosure, ren- 
dering available or exchange of information, 
advice, assistance or rights with respect 
to any invention, discovery, improvement, 
practice, formula, pattern, device, process, 
method or other technical information re- 
lating to the production of water condi- 
tioning equipment or materials, or of any 
material or machinery used in the produc- 
tion of such water conditioning equipment 
or materials, or of any information, ad- 
vice, assistance or rights with respect to 
any such material or machinery; or 


C. The transfer of any right or immunity 
under a trademark or name, relating to 
the production of water conditioning ma- 
terials ; 


upon the condition or requirement that the 
British company, the German company or 
the French company, or any subsidiary, suc- 
cessor, assign, agent, sales representative or 
distributor thereof shall: 


(1) Allocate or divide territories or 
markets for the production, sale or other 
distribution of water conditioning equip- 
ment or materials; 

(2) Limit, restrain or prevent importa- 
tion into or exportation from the United 
States of water conditioning equipment 
or materials; 


(3) Refrain from competing or leave 
any person free from competition in the 
production, sale or other distribution of 
water conditioning equipment or materials 
in any territory or market, or with respect 
to any type of such equipment or mate- 
rials; 

(4) Exclude any producer or distributor 
from any market for water conditioning 
equipment or material or interfere with 


or restrict any producer or distributor in 
competing in any such market; 


(5) Receive, grant, disclose, render avail- 
able or exchange, in such a way as to 
deny any third person access thereto, any 
assignment, license or grant of immunity 
under a patent or patent application, re- 
lating to water conditioning equipment or 
materials; 


(6) Receive, grant, disclose, render avail- 
able or exchange, in such a way as to 
deny any third person access thereto (a) 
information, advice, assistance, or rights 
with respect to any invention, discovery, 
improvement, practice, formula, pattern, 
device, process, method, or other tech- 
nical information relating to the produc- 
tion of water conditioning equipment or 
materials, or (b) any material or machinery 
used in the production of water condi- 
tioning materials, or any information, ad- 
vice, assistance or rights with respect to 
any such material or machinery. 


2. Within ninety days from the date of 
this judgment defendant Permutit shall re- 
move from any agreement or understanding, 
entered into prior to the date of this judg- 
ment, relating to any assignment, license or 
grant of immunity, any condition or re- 
striction described in paragraph 1 of this 
Section VII embodied therein. 


VIII 
[Divestiture Ordered] 


A. Defendant Permutit shall divest itself 
of all stock holdings and other financial in- 
terests, direct or indirect, in Permutit (Lux- 
embourg) S. A. on or before the ninetieth 
day after the expiration of United States 
Patent No. 2,205,635. 


B. Defendant Permutit is hereby enjoined 
and restrained, without the prior consent of 
the Department of Justice, so long as it 
owns stock of Permutit (Luxembourg) S. A., 
from: 


1. Acquiring, directly or indirectly, any 
additional shares of stock in or any con- 
trol over, or any assets owned or con- 
trolled by, Permutit (Luxembourg) S. A., 
or any subsidiary, successor, or assign 
thereof except to maintain its relative 
stock holding in the event that, in com- 
pliance with law, a capital assessment be 
levied on stockholders; 


2. Voting stock in or exerting influence 
or control over policies of Permutit (Lux- 
embourg) S. A., or any subsidiary, succes- 
sor, or assign thereof; , 
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3. Causing, authorizing or knowingly 
permitting any officer, director, employee 
or agent of defendant Permutit to serve 
as an officer, director or employee of 
Permutit (Luxembourg) S. A., or any 
subsidiary, successor, or assign thereof; 

4. Negotiating -for or acquiring from 
Permutit (Luxembourg) S. A., its sub- 
sidiaries, successors, or assigns any rights 
in any inventions other than those under 
which the defendant Permutit is licensed 
by Permutit (Luxembourg) S. A., as of 
the effective date of this judgment. 

C. Defendant Permutit is hereby en- 
joined and restrained from establishing with 
or participating with, the British company, 
the German company, or the French com- 
pany, in any patent licensing or patent 
exploitation corporation or other business 
entity involving water conditioning equip- 
ment or materials, or from acquiring or 
holding, directly or indirectly, any stock or 
other financial interest, or any control over 
such a joint corporation or joint business 
entity. 

D. Defendant Permutit is hereby enjoined 
and restrained from acquiring or holding, 
directly or indirectly, any ownership inter- 
est in (by purchase or acquisition of assets 
or securities, or through the exercise of any 
option, or otherwise), or any control over, 
or influence in, the British company, the 
German company or the French company, 
or any subsidiary, successor, or assign 
thereof, unless defendant Permutit shall, 
upon notice to the Attorney General, estab- 
lish to the satisfaction of this Court that the 
effect of such acquisition may not be to 
substantially lessen competition. 


Lie 
[Non-Exclusive Licensing Ordered] 


1. Defendant Permutit is hereby ordered 
and directed, in so far as it now has or may 
acquire the power or authority to do so, 
to grant to any applicant making written 
request therefor, for manufacture in the 
United States, a non-exclusive license to 
make, use and vend water conditioning 
equipment and materials under any, some or 
all United States patents and pending 
United States patent applications relating to 
water conditioning equipment and materials, 
owned or controlled by defendant Permutit, 
or under which it has the power to grant 
licenses or sub-licenses, at the date of this 
judgment, as listed in Appendices A and B 
hereof, without any limitation or condition 
whatsoever except that: 
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(a) A reasonable charge in the form 
of a royalty or otherwise, and non-dis- 
criminatory as among such applicants, 
may be made in respect of any patents so 
licensed, except that sub-licenses granted 
under patents listed in Appendix B, or 
any of them, shall be without royalty; 

(b) Reasonable provision may be made 
for periodic inspection of the books and 
records of the licensee by an independent 
auditor, who shall report to defendant 
Permutit only the amount of money due 
and payable; 

(c) The license may be non-transfer- 
able; and 

(d) Reasonable provisions may be made 
for cancellation of the license upon failure 
of the licensee to pay the royalties or to 
permit the inspection of his books and 
records as hereinabove provided. 


Any license granted under this provision 
must provide that the licensee may cancel 
the license at any time after one year from 
the initial date thereof without showing 
cause by giving thirty (30) days’ notice in 
writing to the licensor. 

2. Upon receipt of written request for a 
license under the provisions of this Section 
IX, defendant Permutit shall advise the 
applicant in writing of the royalty or other 
charge which it deems reasonable for the 
patent or patents to which the request 
pertains. If the parties are unable to agree 
upon a reasonable royalty or charge within 
sixty(60) days from the date upon which 
such request for the license was received by 
defendant Permutit, the applicant therefor 
may forthwith apply to this Court for the 
determination of a reasonable royalty or 
charge, and defendant Permutit shall, upon 
receipt of notice of the filing of such anpli- 
cation, promptly give notice thereof to the 
Attorney General. The reasonable royalty 
rates or charges, if any, as once finally de- 
termined by the Court, shall apply to the 
applicant and to all licenses of the same 
patent or patents thereafter granted, and 
any licensee who, at the date of such deter- 
mination by the Court, holds a license 
under the same patent or patents, shall have 
the right, at his option, to have such royalty 
rates or charges applied retroactively with 
respect to its operations, to the date of the 
application to the Court which resulted in 
such determination. Pending the comple- 
tion of negotiations or any such proceeding, 
the applicant shall have the right to make, 
use and vend under the patents to which his 
application pertains without payment of royalty 
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or other compensation, but subject to the pro- 
visions of paragraph 3 of this Section IX. 


3. Where the applicant has the right to 
make, use, and vend under paragraph 2 of 
this Section IX, defendant Permutit may 
apply to the Court to fix an interim royalty 
rate pending final determination of what 
constitutes a reasonable royalty or charge, 
if any. If the Court fixes such interim 
royalty rate, defendant Permutit shall then 
issue and the applicant shall accept a li- 
cense, or, as the case may be, a sub-license, 
providing for the periodic payment of royal- 
ties at such interim rate from the date of 
the filing of such application by the ap- 
plicant. If the applicant fails to accept 
such license or fails to pay the interim 
royalty in accordance therewith, such action 
shall be ground for the dismissal of his 
application. Where an interim license or 
sub-license has been issued pursuant to this 
paragraph, reasonable royalty rates or charges, 
if any, as finally determined by the Court 
shall be retroactive for the applicant and all 
other licensees under the same patents to 
the date the applicant files his application 
with the Court. 


4, Defendant Permutit is hereby enjoined 
and restrained from making any disposition 
of any patents or rights with respect thereto 
which deprives it of the power or authority 
to grant licenses as hereinbefore provided 
in this Section IX unless it requires, as 
a condition of such disposition, that the 
purchaser, transferee, assignee, or licensee, 
as the case may be, shall observe the re- 
quirements of Section IX hereof and such 
purchaser, transferee, assignee, or licensee 
shall file with this Court, prior to the 
consummation of the transaction, an under- 
taking to be bound by said provisions of 
this judgment. Defendant Permutit is fur- 
ther enjoined and restrained from entering, 
performing or enforcing any exclusive li- 
cense under any patents relating to water 
conditioning materials owned or controlled 
by any other person, unless the license 
gives it the right to grant licenses or sub- 
licenses under such patents in accordance 
with the requirements of this Section IX, 


5. Defendant Permutit is hereby ordered 
and directed, in so far as it has the power 
or authority to do so, to grant upon written 
request to any applicant licensed under the 
provisions of Section IX of this judgment 
or under any patent listed in Appendix B 
and licensed by the Attorney General, with 
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respect to any products manufactured in the 
United States purSuant to such license, a 
nonexclusive grant of immunity from suit 
under foreign patents, or patents to be 
issued on foreign applications for patents, 
corresponding to any United States patent 
under which the applicant is licensed. 


6. Defendant Permutit is hereby enjoined 
and restrained from assigning or licensing 
any patent or patents issued or to be issued 
in foreign countries within ten years from 
the date of this judgment (or issued there- 
after on foreign patent applications filed 
within said ten year period) and relating to 
water conditioning equipment and materials, 
to any foreign competitor, without reserving 
to itself both the right to import into such 
foreign country and use and sell therein, 
articles manufactured in the United States 
under the corresponding United States pat- 
ent or patents and the right to confer 
similar rights on other manufacturers in 
the United States. 


x 
[ Trade-Mark Requirements] 


A. Defendant Permutit is hereby ordered 
and directed: 


(1) To designate and adopt a trademark 
for use in the export of water conditioning 
equipment and materials which will be 
separate and distinct from the mark or 
name “Permutit” or other marks or names 
owned or controlled by the British com- 
pany, the French company, or the German 
company, and which will neither be similar 
to nor likely to be confused with the mark 
ar name “Permutit” or any other mark or 
name or controlled by the British company, 
the French company, or the German 
company; 

(2) To take all steps necessary to register 
or secure the right to use such mark, to use 
such mark after 1951, on all water condition- 
ing equipment and materials customarily 
bearing defendant Permutit’s trade-mark, 
and to make such changes as will be 
necessary in defendant Permutit’s con- 
tainers, packages, wrappers, labels, tags, 
displays, advertising or other methods of 
marking or designating water conditioning 
equipment or materials to insure lawful 
ingress of such equipment or materials,—in 
countries where the use of the mark “Per- 
mutit” or any other mark or name owned 
or controlled by the British company, the 
French company, or the German company 
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would bar or hinder ingress of such equip- 
ment or materials or would subject defend- 
ant Permutit or any purchaser from defendant 
Permutit to judicial or administrative pro- 
ceedings based upon confusion, deception, 
infringement or any other proceeding based 
upon a form of unfair competition. 

B. Defendant Permutit is hereby enjoined 
and restrained from assigning, granting, or 
licensing the British company, the French 
company, or the German company, or any 
successor, subsidiary, or agent thereof, any 
rights for any country in the world in the 
new trademark designated, adopted, or 
registered by defendant Permutit pursuant 
to Paragraph A of this Section X. 

C. Defendant Permutit is hereby enjoined 
and restrained from refusing, under circum- 
stances comparable to those under which 
it will sell water conditioning equipment 
and materials in American territory, to sell 
such equipment and materials for export to 
any person desiring to purchase such equip- 
ment and materials upon terms and con- 
ditions of sale comparable to the terms and 
conditions of sale established by defendant 
Permutit in American territory. 


D. Defendant Permutit is hereby ordered 
and directed: 

(1) To take such actions and perform 
such duties required by law or by regula- 
tion, the non-performance of which on de- 
fendant Permutit’s part would prevent or 
impede the exportation of the products of 
defendant Permutit, or of any purchaser 
from defendant Permutit, from the United 
States; 

(2) Beginning three (3) months from the 
date of the entry of this judgment, and for 
a period of six (6) months thereafter, to 
insert at reasonable intervals in trade journals 
of appropriate circulation in English ter- 
ritory, French territory, and German terri- 
tory, advertisements advising the purchasing 
public of water conditioning equipment and 
materials of the nature of this judgment 
in so far as it concerns the removal of the 
restrictions which had previously prevented 
the sale of water conditioning equipment or 
materials in such territories, and advising 
such purchasing public of defendant Per- 
mutit’s availability as a source of such 
equipment and materials; 

(3) To give similar notice in writing to 
all persons who have made written inquiry 
to defendant Permutit regarding the pur- 
chase or distribution of water conditioning 
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equipment or materials for export since 
January 1, 1947; 

(4) For a period of five (5) years from 
the date of the entry of this judgment, to 
make available upon request to any bona 
fide prospective purchaser for export or 
foreign user of water conditioning equip- 
ment and materials produced by defendant 
Permutit, services and assistance compar- 
able to the services and assistance, if any, 
made available to bona fide prospective 
purchasers or foreign users of such equip- 
ment and materials in American territory 
under comparable circumstances. Defend- 
ant Permutit’s charges, or absence of 
charges, for such services and assistance, 
shall be consistent with prevailing practice 
in American territory under comparable 
circumstances. 


XI 


[Copies of Judgment to Foreign 
Companies | 


The defendant Permutit is hereby ordered 
and directed within ninety days from the 
date of this judgment to furnish copies 
thereof to the English company, the German 
company and the French company and to 
all their directors, officers, subsidiaries, 
agents, sales representatives and distribu- 
tors of whom defendant Permutit has 
knowledge; and to all directors, officers, 
subsidiaries, agents, sales representatives 
and distributors of defendant Permutit. 


XII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this judgment and for no other pur- 
pose, duly authorized representatives of the 
Department of Justice shall, upon written 
request of the Attorney General, or an 
Assistant Attorney General and on reason- 
able notice to the defendant Permutit, to its 
principal office, be permitted, subject to 
any legally recognized privilege, (1) access 
during the office hours of said defendant 
Permutit to all books, ledgers, accounts, 
correspondence, memoranda, and other records 
and documents in the possession or under 
the control of said defendant Permutit 
relating to any matters contained in this 
judgment and (2) subject to the reasonable 
convenience of said defendant Permutit and 
without restraint or interference from it, 
to interview officers or employees of said 
defendant Permutit, who may have counsel 
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present, regarding any such matters, and 
upon request said defendant Permutit shall 
submit such reports as might from time to 
time be reasonably necessary to the en- 
forcement of this judgment. No information 
obtained by the means provided in this 
Section XII shall be divulged by any 
representative of the Department of Justice 
to any person other than a duly authorized 
representative of such Department, except 
in the course of legal proceedings to which 
the United States is a party for the purpose 
of securing compliance with this judgment 
or as otherwise required by law. 


Court Decisions 
Slick Airways, Inc. v. American Airlines, Inc. 


Number 220—-100 
8-3-51 


XIII 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose 
of enabling any of the parties to this judg- 
ment to apply to this Court at any time 
for such further orders and directions as 
may be necessary or appropriate for the 
construction or carrying out of this judg- 
ment, for the modification or termination of 
any of the provisions thereof, and for the 
purpose of the enforcement of compliance 
therewith and the punishment of violations 
thereof. 


[f 62,889] Slick Airways, Inc. v. American Airlines, Inc., United Airlines Corpo- 
ration, Transcontinental and Western Air, Inc., Air Cargo, Inc., and Air Transport 
Association of America. 


In the United States District Court for the District of New Jersey. No. 317-50. 


Filed June 7, 1951. 
Sherman Antitrust Act and Civil Aeronautics Act 


Jurisdiction of Federal Courts—Administrative Boards—Primary Jurisdiction—Pri- 
vate Injunctive and Treble Damage Relief Under Antitrust Laws.—A motion to dismiss a 
complaint, seeking treble damage and injunctive relief, and alleging that the plaintiff air 
freight carrier has been damaged by reason of an unlawful conspiracy on the part of 
defendant air carriers to drive the plaintiff from the business, upon the ground that the 
court lacks primary jurisdiction in that exclusive primary jurisdiction is vested in the Civil 
Aeronautics Board by the Civil Aeronautics Act, is denied. A conspiracy to drive a com- 
petitor out of business is not the type of combination or agreement which is subject to the 
primary jurisdiction of the Board for approval or disapproval and for possible immunity from 
the antitrust laws. It is not necessary first to prove before the Board a conspiracy to restrain 
trade and then have the Board disapprove the conspiracy before the plaintiff could seek treble 
damage relief in the courts. Furthermore, the Civil Aeronautics Act does not provide a remedy 
in damages for wrongs equivalent to violations of the antitrust laws, but only provides a 
remedy by a cease and desist order for present and future acts. The plaintiff is entitled 
to immediate relief in the courts. 


See the Federal Laws annotations, Vol. 1, 676; Sherman Act annotations, Vol. 1, 
J 1640.529. 


For the plaintiff: Minton, Dinsmore and Lane (Steptee and Johnson and Arnold, 
Fortas and Porter, of counsel). 


For the defendants: Morrison, Lloyd and Griggs, for American Airlines, Inc. 
(Debevoise, Plimpton and McLean, of counsel); Stryker, Tams and Horner, for United 
Airlines Corp. (Mayer, Meyer, Austrian and Platt, of counsel); Katzenbach, Gildea and Rudner, 
for Transcontinental and Western Air, Inc. (Chadbourne, Wallace, Parke and Whiteside, of 
counsel); and Pitney, Hardin and Ward, for Air Cargo, Inc. 

Opinion 

ForRMAN, Judge: [Jn full text except for 
footnotes] This is a suit brought under 
the antitrust laws of the United States 
and more particularly sections 1, 2 and 7 
ofthe ShermaneAct [Tos UsyS) Cassulae2 
and 15] and sectons 4, 12 and 16 of the 
Clayton Act [15 U. S. C. §§ 15, 22 and 26]. 
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Plaintiff, alleging violations of those Acts 
by defendants, seeks to recover triple dam- 
ages in the sum of ten million dollars aad 
to enjoin defendants from further action 
in violation of the antitrust laws. 


Plaintiff, a corporation, has been en- 
gaged in the business of air freight since 
March of 1946, the year of its organization. 
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Since August of 1949 it has held a certifi- 
cate of public convenience and _ necessity 
to act as a common carrier of freight by 
air issued by the Civil Aeronautics Board 
(hereinafter called the CAB). 


Three of the defendants, American Air- 
lines, Inc., United Airlines, Inc., and Trans- 
continental & Western Air, Inc. are 
certificated carriers of passengers, express, 
mail and freight by air. Defendant Air 
Transport Association of America is com- 
posed of the above defendants and other 
companies engaged in air transportation 
and the defendant Air Cargo, Inc. is a 
corporation whose stock is owned by de- 
fendant airlines and other companies en- 
gaged in air transportation. 


The Complaint 


The gravamen of the complaint is that 
the defendants and other airlines, since 
1946, 


“have conspired to monopolize, monopo- 
lized and attempted to monopolize air 
freight transportation and have unlaw- 
fully contracted, combined, and conspired 
to restrain trade or commerce among the 
several states in air freight transporta- 
tion” 
with the design of driving the plaintiff and 
other freight carriers from the business, 
and that the following means and methods 
have been utilized in pursuance thereof: 


“(a) A deliberate attempt, through preda- 
tory rate policies and a process of attri- 
tion, to waste the resources of the plaintiff 
and other freight carriers, and to cause 
them to operate at a substantial loss; 

“(b) The abuse of the privilege of in- 
tervention and participation in CAB pro- 
ceedings controlling plaintiff’s legal right 
and authority to engage in the air freight 
business; 

“(c) A campaign of unfair competitive 
practices designed to appropriate the 
business;” 


[Motion to Dismiss] 


The defendants have moved to dismiss 
the complaint upon the ground that this 
‘court lacks primary jurisdiction to hear and 
determine the matters alleged in the com- 
plaint, that the exclusive primary juris- 
diction with respect to all such matters has 
been vested by Congress in the CAB, and 
that plaintiff fails to state a claim upon 
which relief can be granted or an injunction 
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issued. It is plaintiff’s position principally 
that the matters raised in the complaint are 
properly cognizable by this court at this 
time and do not require further recourse to 
an administrative board for their decision, 
since the plaintiff has already invoked the 
Board’s proceedings and the relief it seeks 
in the form of damages is beyond the au- 
thority and power of the Board to grant. 


The task of determining whether a cause 
of action has been pleaded herein was not 
made easier by his unnecessary prolixity 
of the complaint numbering twenty-three 
printed pages. In screening the intermin- 
able allegations the fundamental rule that 
on a motion to dismiss a complaint is en- 
titled to be given its most liberal construc- 
tion was observed to the fullest extent. 


Insofar as its applicability to the com- 
plaint under consideration is concerned, the 
doctrine of primary jurisdiction, although 
enuniciated and developed in many cases, 
presents a matter of great complexity. None 
of them provides a ready or definitive 
resolution of the question involved. To a 
large extent the determining factor will 
depend upon (to use the expression of Mr. 
Justice BRANDEIS in the case of Great 
Northern Ry. v. Merchants Elevator Co., 
259 U. S. 285, 291) 


“the character of the controverted ques- 
tion and the nature of the inquiry neces- 
sary to its solution.” 


Among other things, it will become necessary 
to analyze the character of the alleged 
illegal concerted undertaking by defendants 
and the acts allegedly committed pursuant 
thereto and with respect to such under- 
taking and acts, the scope of power of the 
CAB, the resort, if any, made to it and the 
power reserved to the courts under the 
antitrust laws. 


The Statute 
[Civil Aeronautics Act] 


Bearing upon the complaint we note the 
following provisions of the Civil Aeronau- 
tics Act as relevant thereto: 


A declaration of policy for the guidance 
of the CAB is set forth in § 402: 


“Tn the exercise and performance of its 
powers and duties under this chapter, 
the Board shall consider the following, 
among other things, as being in the pub- 
lic interest, and in accordance with the 
public convenience and necessity — 
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“(a) The encouragement and develop- 
ment of an air-transportation system 
properly adapted to the present and fu- 
ture needs of the foreign and domestic 
commerce of the United States, of the 
Postal Service, and of the national de- 
fense; 


“(b) The regulation of air transporta- 
tion in such manner as to recognize and 
preserve the inherent advantage of, as- 
sure the highest degree of safety in, and, 
to improve the relations between, the 
coordinate transportation by air carriers; 

“(c) The promotion of adequate, eco- 
nomical, and’ efficient service by air 
carriers at reasonable charges, without 
unjust discrimination, undue preferences 
or advantages, or unfair or destructive 
competitive practices; 

“(d) Competition to the extent neces- 
sary to assure the sound development of 
an air-transportation system properly 
adapted to the needs of the foreign and 
domestic commerce of the United States, 
of the Postal Service, and of the national 
defense; 


“(e) The regulation of air commerce 
in such manner as to best promote its 
development and safety; and 

“(f) The encouragement and develop- 
ment of civil aeronautics.” 


In the portions of the Act pertaining to 
economic regulations over air carriers there 
has been enunciated in a more specific 
manner types of activity, both permitted 
and proscribed, and the scope of the power 
of the CAB to deal with such activities. 


Under § 488 (a) consolidations, mergers 
and acquisitions of control in the aeronau- 
tical field are unlawful unless approved by 
the Board as therein provided. 


Section 488 (b) sets forth the manner in 
which any such consolidation, merger or 
acquisition of control shall be approved by 
the Board, subject to this limitation upon 
the power of the Board to grant its ap- 
proval thereto: 


“Provided, That the Board shall not 
approve any consolidation, merger, pur- 
chase, lease, operating contract, or ac- 
quisition of control, which would result 
in creating a monopoly or monopolies 
and thereby restrain competition or jeop- 
ardize another air carrier not a party to 
the consolidation, merger, purchase, lease, 
enemas contract, or acquisition of con- 
troleis 


With regard to violations of § 488 (a), 
§ 488 (c) provides: 
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“The Board is empowered, upon com- 
plaint or upon its own initiative, to in- 
vestigate and, after notice and hearing, 
to determine whether any person is violating 
any provisions of subsection (a) of this 
section. If the Board finds after such 
hearing that such person is violating any 
provisions of such subsection, it shall by 
order require such person to take such 
action, consistent with the provisions of 
this chapter, as may be necessary, in the 
opinion of the Board, to prevent further 
violation of such provision.” 


With regard to the Board’s power over 
methods of competition in the aeronautical 
field, § 491 provides: 


“The Board may, upon its own initia- 
tive or upon complaint by any air carrier or 
foreign air carrier, if it considers that 
such action by it would be in the interest 
of the public, investigate and determine 
whether any air carrier or foreign air 
carrier has been or is engaged in unfair 
or deceptive practices or unfair methods 
of competition in air transportation. If 
the Board shall find, after notice and 
hearing, that such air carrier or foreign 
air carrier is engaged in such unfair or 
deceptive practices or unfair methods of 
competition, it shall order such air carrier 
or foreign air carrier to cease and desist 
from such practices or methods of com- 
petition.” 


The Act provides in §492 (a) for the 
fling with the Board of every agreement 
affecting air transportation and § 492 (b) 
requires that the Board approve or disap- 
prove such agreements: 


“(a) Every air carrier shall file with 
the Board a true copy, or, if oral, a true 
and complete memorandum, of every 
contract or agreement (whether enforce- 
able by provisions for liquidated dam- 
ages, penalties, bonds, or otherwise) 
affecting air transportation and in force 
on the effective date of this section or 
hereafter entered into, or any modifica- 
tion of cancelation thereof, between each 
air carrier and any other air carrier, 
foreign air carrier, or other carrier for 
pooling or apportioning earnings, losses, 
traffic, service, or equipment, or relating 
to the establishment of transportation 
rates, fares, charges, or classifications, or 
for preserving and improving safety, 
economy, and efficiency of operation, or 
for controlling, regulating, preventing, or 
otherwise eliminating destructive, oppres- 
sive, or wasteful competition, or for regu- 
lating stops, schedules, and character of 
service, or for other cooperative working 
agreements. 


{ 62,889 Copyright 1951, Commerce Clearing House, Inc. 


Number 220—103 
8-3-51 


“(b) The Authority shall by order dis- 
approve any such contract or agreement, 
whether or not previously approved by it, 
that it finds to be adverse to the public 
interest, or in violation of this chapter, 
and shall by order approve any such 
contract or agreement, or any modifica- 
tion or cancelation thereof, that it does 
not find to be adverse to the public in- 


terest, or in violation of this chapter; 
* KOK)? 


The exception of certain agreements from 
the application of the antitrust laws is pro- 
vided in § 494, 


“Any person affected by any order made 
under sections 488, 489, or 492 of this 
chapter, shall be, and is hereby, relieved 
from the operations of the ‘antitrust 
laws’, as designated in section 12 of Title 
15 and of all other restraints or prohibi- 
tions made by, or imposed under, au- 
thority of law, insofar as may be necessary 
to enable such person to do anything 
authorized, approved, or required by such 
order.” 


Section 642 sets forth the procedure to 
be followed with respect to complaints to, 
and investigations by, the Board regarding 
matters within the scope of the statute. 
Paragraph (c) gives the Board power to 
issue an appropriate order to compel com- 
pliance with the provisions of the statute. 
With respect to findings of an unreasonable 
or discriminatory rate paragraph (d) pro- 
vides that the Board shall then 


“determine and prescribe the lawful rate, 
fare, or charge (or the maximum or mini- 
mum, or the maximum and minimum 
thereof) thereafter to be demanded, 
charged, collected, or received, or the 
lawful classification, rule, regulation, or 
practice thereafter to be made effective. 

KOK OK? 

Section 647 sets forth the manner by 
which the Board may obtain judicial en- 
forcement of any of its orders, rules, regu- 
lations, etc. 

Section 676 limits the exclusiveness of 
the remedies provided by the statute in the 
following language: 

“Nothing contained in this chapter 
shall in any way abridge or alter the 
remedies now existing at common law or 
by statute, but the provisions of this chapter 
are in addition to such remedies.” 


It is to be observed, at this juncture, 
that the statute does not endow the Board 
with power to award damages or repara- 
tions for any violation thereof. 
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Defendant's Position 
[Exclusive Primary Jurisdiction] 


Defendants in support of their position 
that the CAB has exclusive primary juris- 
diction over the matters alleged in the com- 
plaint rely principally on a long line of cases 
decided by the United States Supreme Court 
with reference to other administrative bodies, 
particularly the Interstate Commerce Commis- 
sion and the Shipping Board. An examina- 
tion of these cases lends support generally 
to defendants’ contention that whenever 
a rate, rule or practice, subject to the sphere 
of regulation of an administrative agency, 
is attacked as unreasonable or unjustly dis- 
criminatory, the court must stay its hand 
until there has been a resort to the admin- 
istrative agency. The rationale underlying 
this doctrine and reiterated in many cases is 
two-fold. First, the inquiry being essentially 
one of fact and of discretion in technical 
matters, uniformity can be secured only if 
the determination is left to the administra- 
tive body. Secondly, the resolution of in- 
tricate and complicated issues in a technical 
field can be fully evaluated only by a body 
of experts, such as an administrative tribunal 
specially equipped and experienced to deal 
with such matters. See Great Northern Ry. 
v. Merchants Elevator Co., supra, p. 291. 


Discussion 


[Function of Courts and Administrative 
Boards| 


The statutes creating the various adminis- 
trative agencies have failed, in many in- 
stances, to define and indicate the line of 
demarcation between the functions of the 
court and the administrative tribunals, par- 
ticularly as regarding the application of 
remedies outside the scope of the power of 
the latter. In this area the courts, when 
confronted with the necessity of making a 
workable allocation of business between 
themselves and the agencies, have applied 
the doctrine of primary jurisdiction with 
flexibility. Cf. Civil Aeronautics Board v. 
Modern Air Transport, 179 F. 2d 622, 625. 

The statute creating the CAB and enun- 
ciating the scope of its powers and duties 
likewise fails to delineate this dichotomy of 
function between the Board and the courts 
and thus the courts are confronted with 
drawing the distinction. 

We have considered the many cases and 
arguments advanced by counsel for all parties 
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supporting and opposing the jurisdiction of 
this court with regard to the present suit. 
We are mindful of the admonition of Cir- 
cuit Judge Augustus N. Hand when he said, 
with reference to the Shipping Act, 


“that every reason of policy and conven- 
ience should prompt the courts to ‘take 
arms against a sea of troubles’ by requir- 
ing resort to the Shipping Board in situa- 
tions like the present.” 


But, the difficulty of the task that may con- 
front a court cannot alone serve as a basis 
for the imposition of the doctrine of primary 
jurisdiction. See Circuit Judge Clark in 
CAB v. Modern Air Transport, supra, at page 
625. Viewing, as I must, this complaint in 
its most favorable light, I am persuaded that 
this court has jurisdiction of the instant 
suit upon the reasoning that follows. 


The essence of the complaint is that the 
defendants, in violation of the antitrust 
laws, have conspired to exclude plaintiff 
from the field of air freight transportation. 
Normally, jurisdiction of such a charge rests 
with the courts under the antitrust laws. 
To a certain extent the antitrust laws have 
been superseded by legislation regulating 
specific fields of activity. But, regulated in- 
dustries are not per se exempt from the 
Sherman Act (U. S. v. Borden Co., 308 U. S. 
188, 198 et seq.) and a conspiracy to drive a 
competitor out of business is included within 
the sweep of the antitrust laws. William 
Goldman Theaters, Inc. v. Loew's, Inc., 150 
F. 2d 738, 743; cf. Georgia v. Penn R. Co., 
324 U. S. 439, 456. With regard to the type 
of relief prayed for in the form of damages, 
there appears to be nothing in the Civil 
Aeronautics Act which indicates a suspen- 
sion of the antitrust laws. Hawatian Airlines 
v. Trans-Pacific Airlines, 78 F. Supp. 1, 8. 
Actually, §676, supra, specifically provides 
that 


“nothing contained in this Act shall in 
any way abridge or alter the remedies now 
existing in common law or by statute, but 
the provisions of this Act are in addition 
to such remedies.” 


This is not to be construed, however, as 
vitiating the primary jurisdiction rule when- 
ever applicable. Texas & Pacific Ry. v. Abi- 
lene Cotton Oil Co., 204 U. S. 426, 446. But 
we reserve for the present the question of 
whether as a prerequisite to proving the 
means and methods allegedly used in fur- 
therance of the alleged conspiracy there is 
required a primary recourse to the CAB. 
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[Conspiracy To Destroy a Competitor] 


It is the contention of the defendants that 
the alleged combinations and conspiracies 
set forth in the complaint amount to agree- 
ments which fall within the Board’s juris- 
diction under § 492, supra, and that the Board 
has the power to approve combinations 
which would otherwise violate the antitrust 
laws in order to promote the special poli- 
cies applicable to air transportation. Thus, 
they maintain that the CAB has exclusive 
primary jurisdiction over such conspiracies 
and that the court cannot act upon the mat- 
ter until the Board has exercised its juris- 
diction, and cite the case of U. S. Navigation 
Co., Inc. v. Cunard S. S. Co., 284 U. S. 474, 
as completely dispositive of this point. 


I cannot concur with the suggestion that 
a conspiracy to drive a competitor out of 
business, as alleged here, is the type of 
agreement encompassed within the statute 
and subject to the primary jurisdiction of 
the CAB for approval or disapproval and 
for possible immunity from the antitrust 
laws. Further, I cannot accept the thesis 
that since the CAB has the power to approve 
agreements or combinations which might 
otherwise violate the antitrust laws, it would 
be necessary first to prove before the CAB 
a conspiracy to restrain trade and then have 
the Board disapprove the conspiracy before 
a litigant could seek redress for damages 
in the courts. Such a conspiracy being in- 
herently secretive and furtive in nature is 
not the type of subject matter which would 
be dealt with by an order made under §§ 488, 
489 or 492 so as to be relieved from the 
operation of the antitrust laws. (See § 494.) 
Cf. U. S. v. Far Eastern Conference, 94 F. 
Supp: 100,903. (.D. «Go Nea 


The defendants misconceive the nature 
of the complaint by confusing the means 
allegedly used with the result to be achieved. 
They view the complaint as alleging combi- 
nations Or conspiracies to waste the re- 
sources of the plaintiff through predatory 
rate policies, to abuse the privilege of inter- 
vening in CAB proceedings, and to conduct 
a campaign of unfair competitive practices 
which amount to contracts and agreements 
within the purview of §492. It is in this 
that they fall into error for these alleged 
acts rather constituted the means and meth- 
ods by which the defendants conspired to 
drive the plaintiff out of business in viola- 
tion of the antitrust laws. As the Supreme 
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Court said in American Tobacco Co. v. United 
States, 328 U.S. 781, 809: 


“It is not the form of combination or 
the particular means used but the result 
to be achieved that the statute condemns. 
It is not of importance whether the means 
used to accomplish the unlawful objective 
are in themselves lawful or unlawful. Acts 
done to give effect to the conspiracy may 
be in themselves wholly innocent acts. 
Yet, if they are part of the sum of the 
acts which are relied upon to effectuate 
the conspiracy which the statute forbids, 
they come within its prohibition. No for- 


mal agreement is necessary to constitute’ 


an unlawful conspiracy. Often crimes are 
a matter of inference deduced from the 
acts of the person accused and done in 
pursuance of a criminal purpose. Where 
the conspiracy is proved, as here, from the 
evidence of .the action taken in concert 
by the parties to it, it is all the more 
convincing proof of an intent to exercise 
the power of exclusion acquired through 
that conspiracy. The essential combina- 
tion or conspiracy in violation of the 
Sherman Act may be found in a course 
of dealing or other circumstances as well 
as in an exchange of words. United 
States v. Schrader’s Son, 252 U. S. 85.” 


[Case Distinguished] 


The instant suit is to be distinguished from 
cases such as Terminal Warehouse Co. v. 
Penn. R. Co., 297 U. S. 500, where the plain- 
tiff sought to recover under the antitrust 
laws for an unlawful combination in re- 
straint of trade but where the court held 
that the gist of the complaint was merely 
discrimination in rates and the allowance 
of forbidden preferences, wrongs for which 
the Interstate Commerce Act provided a 
“fitting” and “exclusive” remedy and which 
necessitated that resort should first be had 
to the appropriate administrative body. In 
that case the court noted that 

“no secret was made of the existence of 

this contract or any of the others.” 


On the contrary, the substance of the whole 
arrangement was set forth in the tariffs of 
the railroad filed with the Interstate Com- 
merce Commission and open to the public. 
The plaintiff, however, not satisfied to pro- 
ceed under the Commerce Act brought 
suit under the Sherman and Clayton Acts 
but was unable to prove any loss that would 
not be provable in equal measure under the 
Commerce Act upon a claim for reparation. 
Its only damages were those resulting from 
the discriminatory acts and not from any 
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conspiracy transcending these particulars. 
It was unable to show a conspiracy to es- 
tablish a monopoly. Justice Cardozo stated: 


“Discriminatory privileges and payments 
given by a carrier to a consignor or con- 
signee are unavailing without more to 
make out a combination in restraint of 
trade or commerce within the meaning of 
the Anti-Trust Laws. To lead to that 
result the privileges or payments must 
be the symptoms or incidents of an en- 
veloping conspiracy with its own illegal 
ends. In the absence of such a showing 
a sufferer from discriminatory charges 
and allowances has his remedy under the 
Commerce Act for any damages to his 
business, and that remedy is exclusive 
against all the parties to the wrong.” 
Go, Sil) 

After discussing the applicability of the 
case of Keogh v. Chicago & Northwestern 
Ry., 260 U. S. 156 and the Cunard case, Jus- 


tice Cardozo commented : 


“Certain then it is that the Anti-Trust 
Laws are inapplicable in all their ap- 
parent breadth to carriers by rail or 
water. A consignor or consignee ag- 
grieved by such a wrong must resort to 
the appropriate administrative agency, 
at least for many purposes. If he is 
remitted to the Commerce Act or the 
Shipping Act to cancel the illegal pref- 
erence, may he pass over those acts ‘and 
revert to the Clayton Act or the Sherman 
Act for the purpose of recovering dam- 
ages? The Commerce Act like the Ship- 
ping Act embodies a remedial system that 1s 
complete and self-contained. It provides 
the means for ascertaining the existence of 
a preference, but it does not stop at that 
point. As already shown in this opinion, 
it gives a cause of action for damages 
not only against the carrier, but also 
against shippers and consignees who have 
incited or abeted. For the wrongs that it 
denounces it prescribes a fitting remedy 
which, we think, was meant to be exclusive. 
If another remedy is sought under cover of 
another statute, there must be a showing of 
another wrong, not canceled or redressed 
by the recovery of damages for the wrong 
explicitly denounced. The opinions of this 
court in their fair and natural extension 
point to that conclusion. [Cases cited.] 


We follow those signposts to the goal 
they seem to mark. 


“In thus holding we do not intimate that 
never in any circumstances can a carrier be- 
come a party to a conspiracy in restraint of 
trade or commerce with liability for treble 
damages. 
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This has been made plain already. * * *.” 


(pp. Si4, 515) (italics supplied.) 


[Antitrust Laws Remain Applicable] 


It is generally recognized that exemption 
from the antitrust laws must be secured in 
the precise manner and method prescribed 
by Congress. U. S. v. Socony Vacuum Oil 
Co., 310 U. S. 150, 226. The mere fact that 
a procedure is given whereby an immunity 
may be obtained does not require the im- 
position of primary jurisdiction of the CAB 
under the circumstances alleged in the com- 
plaint before us. See U. S. v. Borden, supra. 
Such an exemption may not be construed as 
a restriction on the jurisdiction of this court. 
U. S. v. Far Eastern Conference, supra, at 
pages 902, 903. 


Of course, an agreement approved by the 
Board pursuant to the authority conferred 
by statute and within the terms of pre- 
scribed immunity would be a defense to a 
suit under the Sherman or Clayton Acts to 
the extent that the plaintiff sought to show 
as illegal conduct that which was approved 
by the Board. But it is elementary that 
repeals by implication are not favored. 
Only a-clear repugnancy between the old 
law and the new results in the former 
giving way and then only pro tanto to the 
extent of the repugnancy. Georgia v. Penn. 
R. Co., supra, at p. 456; U. S. Alkali Ass'n v. 
U. S., 325 U. S. 196, 205, 206. The power 
of the CAB over air transportation in inter- 
state commerce is not disturbed by the re- 
tention of the jurisdiction of the courts to 
enforce the antitrust laws. Cf. Penn. W. 
and P. Co. v. Consolidated G. E. L. & P. Co., 
184 F. 2d 552. 


[Interpretation of Cunard Case] 


Since the Cunard case, supra, is a more 
or less continuous thread in the fabric of the 
contentions in this case it deserves a full 
and careful analysis. In it a purported 
conspiracy to restrain trade in violation of 
the Sherman Act, similar in many respects 
to the one alleged here, was held to be a 
matter subject to the “exclusive preliminary 
jurisdiction” of the Shipping Board. The 
Court conceded that the complaint stated 
a cause of action under the Sherman Act 
unless the Shipping Act (49 U..S. C. § 801 
et seg.) stood in its way. It noted that the 
Shipping Act was a comprehensive measure 
bearing a relation to common carriers by 
water substantially the same as that borne 
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by the Interstate Commerce Act to car- 
riers by land. After tracing the develop- 
ment of the rationale of the “preliminary” 
jurisdiction rule (see p. 8, supra), the 
Court showed by a section by section 
analysis of the Shipping Act that the Act 
covered the dominent facts alleged in that 
case as constituting a violation of the anti- 
trust acts. Section 22, it observed, em- 
powered the Board to direct payment of 
reparations for injuries caused by violations 
of the Act. The court then stated: 


“A comparison of the enumeration of 
wrongs charged in the bill with the pro- 
visions of the sections of the Shipping 
Act above outlined conclusively shows, 
without going into detail, that the allega- 
tions either constitute direct and basic 
charges of violations of these provisions 
or are so interrelated with such charges 
as to be in effect a component part of 
them; and the remedy is that afforded by 
the Shipping Act, which to that extent 
supersedes the antitrust laws. Compare 
Keogh v. Chicago & N. W. Ry. Co., supra, 
at p. 162. The matter, therefore, is within 
the exclusive preliminary jurisdiction of the 
Shipping Board.” (p. 485) Italics supplied. 


In view of the scope of the Shipping Act 
it becomes apparent why the failure to file 
an agreement in the form of a conspiracy 
to restrain competition with the Board 
under §15 of that Act would not permit a 
litigant to bypass the Board and seek re- 
hef in the courts under the antitrust laws. 
As the Court stated: 


“But a failure to file such an agreement 
with the board will not afford ground for 
an injunction under §16 of the Clayton 
Act at the suit of private parties—what- 
ever, in that event, may be the rights of 
the government—since the maintenance of 
such a suit, being predicated upon the 
right to seek a remedy under those laws, 
a right which, as we have seen, does not 
here exist. If there be a failure to file an 
agreement as required by § 15, the board, as 
in the case of other violations of the act, is 
fully authorized by § 22, supra, to afford 
relief upon complaint or upon its owr mo- 
tion...” (p. 486) Italics supplied. 


In the same context may be viewed the 
Court’s assertion that the Board would not 
be stripped of its jurisdiction even though 


the agreement could not legally be approved, 
for as the Court added: 


“In any event, it reasonably cannot be 
thought that Congress intended to strip 
the board of its primary original jurisdic- 
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tion to consider such an agreement and 
‘disapprove, cancel, or modify’ it, because 
of a failure of the contracting parties to 
file it as § 15 requires. 4 contention to that 
effect is clearly out of harmony with the 
fundamental purposes of the act and spe- 
cifically with the provisions of § 22 author- 
izing the board to investigate any violation 
of the act upon complaint or upon its own 
motion and make such order as it deems 
proper. And whatever may be the form 
of the agreement, and whether it be law- 
ful or unlawful upon its face, Congress 
undoubtedly intended that the board should 
possess the authority primarily to hear 
and adjudge the matter. For the courts 
to take jurisdiction in advance of such 
hearing and determination would be to 
usurp that authority. * * *.” (p. 487) Ital- 
ics supplied. 

The Cunard case does not stand for the 
proposition that an administrative body has 
remedial jurisdiction to determine the exist- 
ence of the conspiracy under the antitrust 
laws. It stands for the proposition that to 
the extent a complaint alleging a conspiracy 
under the antitrust laws also sets forth a 
violation of another regulatory act under 
which an enforcing administrative body is 
established and where a complete remedy 
has been provided in said act, then the ad- 
ministrative body established thereunder has 
exclusive primary jurisdiction over such a mat- 
ter, even though the facts alleged may state 
a conspiracy under the antitrust laws, and 
to that degree the antitrust laws are thus 
superseded. 


[No Damage Remedy] 


I do not view the Cunard case as authority 
for the proposition that a complaint alleging 
a conspiracy to restrain competition in air 
freight in violation of the antitrust laws 
must initially be referred to the CAB since 
no supersession of the antitrust laws is con- 
tained in the Civil Aeronautics Act as has 
been held to exist under the Shipping Act. 
See, contra, the case of S. S. W., Inc. v. Air 
Transport Ass'n of America, et al., 91 F. Supp. 
269 (D. C.-D. C.). And if it is contended that, 
in view of the power of the CAB under § 491 
to determine “unfair or deceptive practices” 
and “unfair methods of competition” in air 
transportation, Congress intended to vest in 
the CAB power to find all facts with respect 
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to antitrust laws prior to the submission of 
such matters to the courts, it is clear that 
even if the conspiracy to drive a competitor 
out of business is viewed in this category, 
the CAB by its power to issue a cease and 
desist order can effect only present and fu- 
ture acts. It cannot provide remedial relief 
for past injuries resulting to a victim of the 
conspiracy to exclude a competitor in viola- 
tion of the antitrust laws. The inadequacy 
of such a remedy is apparent.” Moreover, 
if the CAB, under § 491 were to issue such 
a cease and desist order against such con- 
duct, its findings would be an adjudication 
only that it had found such conduct to con- 
stitute unfair, competitive practices but it 
would not be a holding that they constituted 
a “conspiracy” to restrain competition in 
violation of the antitrust laws. 


Mr. Justice BLAck, in characterizing the 
Federal Trade Commission and Sherman 
Act remedies as cumulative and not mutually 
exclusive in Federal Trade Comm'n v. Cement 
Institute, 333 U. S. 683 stated: 


“Tt has long been recognized that there 
are many unfair methods of competition 
that do not assume the proportions of 
Sherman Act violations. [Cases cited]. 
Hence a conclusion that respondents’ con- 
duct constituted an unfair method of com- 
petition does not necessarily mean that 
their same actvities would also be found 
to violate § 1 of the Sherman Act.” (p. 694) 


It would be an anomaly to think that Con- 
gress with its multitude of experience in its 
development of the Interstate Commerce 
Act and the Shipping Act, in legislating con- 
trols over the newer air transportation in 
the form of the Civil Aeronautics Act should 
fail to provide relief by way of damages or 
reparations for wrongs equivalent to viola- 
tions of the antitrust laws and intend that 
primary jurisdiction over a conspiracy viola- 
tive of the antitrust laws, as alleged in the 
instant suit, should remain in the CAB. It 
would seem more probable that Congress 
purposely withheld from the Board power to 
award damages or reparations for violations 
of the Civil Aeronautics Act. Cf. Montana- 
Dakota Utilities Co. v. Northwestern Public 
Service Co., 19 L. W. 4278, 4281 (Justice 
FRANKFURTER dissenting), a recent case deal- 
ing with the Federal Power Act. This, of 


12 Insofar as the allegations of the complaint 
constitute both violations of the autitrust laws 
and unfair competitive practices for which the 
CAB is empowered to issue cease and desist 
orders, if the complaint herein appealed for 
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injunctive relief only, whether the plaintiff 
would then be confined to the jurisdiction of the 
CAB is a question we need not determine since 
the complaint calls for both damages and in- 
junctive relief. 
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itself, would not confer upon the court’s 
power to entertain proceedings for recovery 
of damages or reparations and if the instant 
complaint merely sought to recover damages 
under the Civil Aeronautics Act on account of 
unfair competitive practices committed, or un- 
reasonable rates charged, by defendants, I 
would agree that it would not state a cause 
of action in this court. Montana-Dakota Utili- 
ties Co. v. Northwestern Public Service Co., 
supra, at page 4280; also cf. dissenting opinion 
at page 4281. In this suit, the source of the 
cause of action is not the Civil Aeronautics 
Act but the antitrust laws, and the prescrip- 
tion of the latter statutes is a standard for 
the courts to apply subject, as has been 
noted, to certain exceptions in the Civil 
Aeronautics Act. The prescription is not a 
matter which Congress has deemed to be 
within the special competence of the CAB, 
nor will it impose on the court alien respon- 
sibilities or duties it is not equipped to fulfill. 


Loans and Methods of Conspiracy 
[Evidence of a Conspiracy] 


As has been previously noted the plaintiff 
asserts that the alleged conspiracy was con- 
summated by various means and methods 
which it classified under three catagories. 
At this stage of the proceedings we must 
investigate the complaint to see whether on 
its face it is apparent that in proving the 
said means and methods recourse will be 
necessary to the CAB since to the extent 
that it has primary jurisdiction over such 
matters, the court will not exercise any 
power to pass upon the charges. 


[Rate Practices] 


In paragraphs 30 through 49 of the com- 
plaint the plaintiff sets forth numerous 
allegations relating to rate policies by defend- 
ants which it contends were utilized for the 
purpose of accomplishing illegal objectives 
prescribed by the antitrust laws. Many of 
these allegations relate to the fixing by 
defendants of freight rates below costs. It 
is well settled that there must be a prelimi- 
nary resort to the administrative tribunal 
whenever a rate is attacked as unlawful or 
as unjustly discriminatory. Great Northern 
R. Co. v. Merchants Elevator Co., supra. The 
determination of what are fair and reasonable 
rates in air freight transportation is a matter 
vested in the CAB, and it is not the function 
of the court to interject itself into this tech- 
nical field. However, an examination of the 
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complaint indicates that some resort to the 
CAB with respect to those matters has been 
had (complaint, pars. 39-41, and 44-46), and 
that the Board has allegedly made some 
findings and issued a minimum rate order 
which established a formula for minimum 
rates in air freight. Admittedly, the com- 
plaint does not set forth with a desired par- 
ticularity the findings of the CAB which 
allegedly support the plaintiff’s contentions, 
but any shortcomings in this respect may 
be cured by amendments which in the fed- 
eral courts are customarily allowed with 
great liberality (Rule 15, Federal Rules of 
Civil Procedure and see annotations to rule 
in U. S. C. A.). Also it is not clear at this 
stage of the case whether the Board’s find- 
ings will provide an adequate basis from 
which further proof may be adduced: But, 
the allegations concerning predatory rates 
must be considered with relationship to all 
of the other allegations for the purpose of 
determining whether a cause of action is 
made out in the complaint based on a con- 
spiracy under the antitrust laws to oust the 
plaintiff from the air freight industry and 
so monopolize it and restrain trade in it. 

This court does not feel that taking all of 
the allegations of the complaint to be true, 
as it must on this type of motion, that the 
averments as to rate policies undertaken in 
pursuance of the conspiracy, exhibit on their 
face, such a lack of requisite administrative 
recourse as to foreclose their admissibility 
in court for the purpose of proving the con- 
spiracy. 


[Abuse of Board Proceedings] 


Plaintiff contends that as part of the plan 
to drive it out of the air freight industry 
defendants abused their privilege to inter- 
vene in CAB proceedings by their efforts 
to block and delay the issuance of a Certifi- 
cate of Convenience and Necessity to the 
plaintiff to act as a common carrier, the 
issuance of which certificate it alleges was 
“an absolute prerequisite to plaintiff’s achiev- 
ing its objectives in the freight business.” De- 
fendants’ alleged efforts to block certification 
included “a well-planned campaign of opposi- 
tion before the Board” which resulted in “65 
days of hearing, 35,000 pages of testimony 
and briefs before the examiners, a year’s 
study by the examiners, * * * and finally, 
three and a half years after the application 
was filed, a decision which the defendants 
have now appealed to the United States 
Court of Appeals of the District of Columbia 
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Circuit”, as well as the dissemination of 
false and inisleading propaganda and other 
similar tactics in the public relations field. 
None of these matters alleged would seem 
to require any initial determination by the 
Board even though the Board may have ex- 
clusive control over its own procedures for 
the nature of the question is not that plain- 
tiff attacks the administrative processes in 
the procedural field, but that defendants 
have used the processes of the CAB as in- 
strumentalities with which to effect the con- 
spiracy. While it may be questioned whether 
any of this alleged activity by defendants 
of itself constituted illegal conduct, it is 
fundamental, as previously noted, that legal 
means may be utilized to accomplish the 
unlawful objective of conspiracy (American 
Tobacco Co. v. U. S., supra, p. 809), and this 
court cannot deprive the plaintiff of its right 
to attempt to prove that these alleged acts 
were part of the total acts undertaken to 
effectuate the alleged conspiracy. 


[Unfair Competitive Practices] 


The last category of means and methods 
pursued by the defendants in furtherance of 
the alleged conspiracy is denominated as 
“Unfair Competitive Practices”. In view of 
the CAB’s power to determine whether any 
air carrier has been engaged in unfair meth- 
ods of competition and to issue a cease and 
desist order thereon (§ 491) the court would 
not have jurisdiction, absent a preliminary 
finding by the CAB, to determine whether 
the alleged competitive practices were un- 
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fair, since what might be unfair competitive 
practices, in any unregulated industry could 
be viewed by the CAB as permissible. 


However, in view of our previous state- 
ment that the illegality of the practice is not 
a prerequisite to proof of a conspiracy, it 
would appear that the plaintiff would have 
the right to prove, for example, that defend- 
ants threatened plaintiff's customers with 
serious business injury (complaint, para- 
graph 60 (b)) and circulated to plaintiff’s 
customers rumors and reports concerning 
plaintiff (complaint, paragraph 60 (c)) not 
for the purpose of showing that they were 
unfair competitive practices, but as acts in 
furtherance of the alleged conspiracy. It 
may be that these acts may ultimately ap- 
pear inconsequential and of little weight 
toward the proof of the conspiracy, but, we 
cannot say at this juncture that, when viewed 
in the totality of all of the allegations, the 
complaint fails to state an apparent, prop- 
erly cognizable cause of action. 


It is not intended by the foregoing dis- 
cussion to preclude from further consider- 
ation the objections raised by the defendants 
should the occasion present itself after the 
issues for trial have been more fully crystal- 
lized, but in view of the complicated nature 
of the questions involved, we do not feel 
that the defendants have sustained their 
burden of showing that plaintiff should be 
summarily foreclosed, at this stage, from 
its day in court. 


An order should be settled in conformity 
with this opinion. 


[1 62,890] Boston Medical Supply Company v. Brown and Connolly, Inc., E. F. 


Mahady and Company, W. B. Saunders Company, The Williams and Wilkins Company, 
Lea and Febiger, and Viola H. Broadbent. 


In the United States District Court for the District of Massachusetts. 
Dated June 19, 1951. 


No. 51-16. 


Clayton Antitrust Act 


Treble Damage Suits—Service of Summons—Partnership.—On a motion to quash the 
return of service in a treble damage action against a Pennsylvania partnership in a 
federal court in Massachusetts, it was held that service on a distributor of the partner- 
ship’s medical books in Massachusetts was not valid since the distributor was not the 
agent of the partnership and the partnership did not reside in Massachusetts. Where 
books are sent to the Massachusetts distributors on consignment, distributor sales of the 
partnership books represent only five per cent of their business, and the distributors 
operate independently of the partnership such distributors are not agents and the partner- 
ship is not doing business in Massachusetts although the distributors are designated as 
the partnership’s sales agent. 


See the Clayton Act annotations, Vol. 1, {| 2024.70. 
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For the plaintiff: Allan Rosenberg, Boston, Mass. 


For the defendants: Tyler and Reynolds and George B. Rowlings, for E. F. Mahady 
Co.; Joseph J. Krhon, for The Williams and Wilkin Co.; Vincent J. Hennessy, for Viola 


H. Broadbent and Brown and Connolly, Inc.; 


Richard C. Evarts (Lyne, Woodworth and 


Evarts), for W. B. Saunders Co.; and Warren F. Farr, and Ropes, Gray, Best, Coolidge 


and Rugg, for Lea and Febiger. 


Memorandum 


SWEENEY, Ch. J.: [In full text] The de- 
fendant, Lea and Febiger, has filed a motion 
to quash the service of the summons and 
to dismiss the action against them for want 
of jurisdiction and of proper venue. Proper 
venue for a treble damage suit under the 
Clayton Act, section 4, is “any district court 
of the United States in the district in which 
the defendant resides, or is found or has an 
agent,” where such defendant is an indi- 
vidual or partnership as distinguished from 
a corporation. 15 U. S. C. A., §15; ef. 15 
U. S.-C. A., § 22 as to corporations. Lea 
and Febiger, the moving party in this treble 
damage suit, is a Pennsylvania partnership 
which publishes, sells, and distributes medi- 
cal books throughout the world. As to 
Massachusetts, the defendant sends books 
on consignment to two wholesale and retail 
medical supply houses in Boston. These 
Boston distributors sell the books at an 
agreed price and commission and remit the 
proceeds of the sales monthly to the de- 
fendant in Philadelphia. In addition to 
books published by the defendant, they 
carry and sell medical books of some hun- 
dred other publishers and deal in various 
medical supplies. Sales of defendant’s books 
represent only 5% of the total sales of each 
of these Boston houses in the past two 
years. Both Boston distributors are Massa- 
chusetts corporations whose business is 
financed, managed, and operated independ- 
ently of the defendant. For example, they 
select their own customers, hire and pay 
their own personnel, select and rent their 
own quarters, sell in their own name, and 
choose what supplies they will buy. The 
question is whether this relationship between 
the defendant and its Massachusetts dis- 
tributors is such that defendant “resides or 
is found or has an agent” within Massa- 
chusetts so that venue is proper in this 
district court. 


[Partnership Not Residing] 


No claim is made that defendant partner- 
ship “resides” in Massachusetts as it is 
clear that it resides in Pennsylvania. 
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All of Boston, Mass. 


[Agency Test] 


“Found” has been equated to “presence,” 
to doing business by agents or to acts “of a 
character warranting inference of subjection 
to the local jurisdiction”. United States v. 
Scophony Corp., 333 U. S. 795, 805. But in 
the end the court must look to the facts of 
the particular case and decide whether it 
should exercise jurisdiction. The same test 
applies to the other statutory formula of 
having an “agent” within the district. 


[Distributor Not an Agent] 


Such a test means that the court examines 
the Massachusetts contacts of the particu- 
lar defendant to decide whether they are 
sufficient to give proper venue here. I do 
not think defendant’s control over the af- 
fairs of the Boston distributors is extensive 
enough to make the latter agents even 
though they are designated defendant’s 
“sales agent” in the contract between these 
parties. Nor are the isolated activities of 
defendant’s representatives in occasional 
good will trips to Massachusetts, etc., suf- 
ficient to make defendant “found” in Massa- 
chusetts. Although distinguishable on the 
ground that they involve corporate rather 
than partnership defendants, the following 
cases discuss and construe the statutory 
language involved here: Eastman Co. v. 
Southern Photo Co., 273 U. S. 359; People’s 
Tobacco Co. v. American Tobacco Co., 246 
U. S. 79; United States v. Scophony Corp., 
333 U. S. 795; Mebco Realty Holding Co. v. 
Warner Bros. Pictures, Inc., et al., 45 F. 
Supp. 340. 


[An Independent Distributor] 


Service was made February 15, 1951, on 
one of the defendant’s Boston distributors 
as purported local “agent” of the defendant 
within the terms of the Federal Rules of 
Civil Procedure 4 (d) (3) which permits 
service on a foreign partnership to be made 
by delivering a copy of the summons and 
complaint to “a managing or general agent, 
or to any other agent authorized by ap- 
pointment or by law to receive service of 
process. .’ As stated above, defend- 
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ant’s Boston distributors operate independ- 
ent businesses and are not so subject toa 
defendant’s control as to be characterized as 
an “agent” of defendant. Distributing books 
through Boston commission merchants who 
operate independently as above outlined 
does not constitute “doing business” in 
Massachusetts. Cf. Butler Bros. Shoe Co. v. 
U. S. Rubber Co., 156 F. 1. 
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From the foregoing I conclude and rule 
that the defendant, Lea and Febiger, is not 
doing business within the Commonwealth 
of Massachusetts, and has no agent within 
this district on whom service of process 
could be made. 


[Order] 


The motion to dismiss is therefore allowed. 
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In the United States Court of Appeals for the Seventh Circuit. October Term, 1950, 
April Session, 1951. Nos. 10195-8. Heard May 17, 1951. Decided July 17, 1951. 


Appeal from the United States District Court for the Northern District of Illinois, 
Eastern Division. Reversed and modified. 


Sherman Antitrust Act 


Motion Picture Industry—Treble Damage Action—Proof of Damages.—lIn an action 
for treble damages by a motion picture exhibitor against motion picture distributors and 
exhibitors, charging that the “Milwaukee Plan” of releasing motion pictures was the result 
of an illegal conspiracy to monopolize the exhibition of motion pictures in violation of the 
antitrust laws, a judgment awarding damages to the plaintiff is reversed on the ground 
that the fact of damages was not shown by the evidence. Proof that the defendants con- 
spired to relegate the plaintiff’s theatre to one of a second run position is not sufficient to 
warrant a finding of damages. Where the evidence clearly indicated that the plaintiff did 
not make a demand or request for first run pictures on the defendants and that the plaintiff 
recognized that its theatre was not suitable for the showing of first run pictures, it cannot 
be held that the defendants’ conspiracy was the direct and proximate cause of the plaintiff’s 
damage. A person aggrieved by the deprivation of a right cannot recover for such depri- 
vation in the absence of a demand or request for its exercise. 


The plaintiff cannot recover damages because of the illegal restraint imposed by 
clearances granted to licensees of first run pictures unless it proves that such a clearance 
was unreasonable to it and that it was damaged. 


See the Sherman Act annotations, Vol. 1, §[.1220.273, 1640.411. 


Motion Picture Industry—Treble Damage Action—Attorney Fees.—A judgment 
awart:ling attorney fees in the amount of $225,000 is reversed on review, and a judgment 
awarding attorney fees in the amount of $75,000 is directed to be entered. Attorney fees 
amounting to more than fifty per cent of the damages before being tripled are unreasonable. 
Where witnesses testifying to the reasonableness of such a fee take into consideration the 
result achieved, damages multiplied by three, it is error. The agreement between the 
parties as to a fee is immaterial in this issue before the court and the fee should be deter- 
mined in the same manner as those of a trial lawyer in any other kind of case of compa- 
rable magnitude and not on the so-called uniqueness of the case and familiarity of the 
attorney with the intricacies of the business. 


See the Sherman Act annotations, Vol. 1, { 1640.390. 


Motion Picture Industry—Private Action—Injunctive Relief—An injunction against 
motion picture distributors and exhibitors, which purports to require the defendants to 
offer all pictures to the plaintiff and that only on the refusal of the plaintiff could the 
defendants offer pictures to any other exhibitor, is modified. A provision that the defend- 
ants are enjoined from licensing motion pictures to any theatres controlled by any defend- 
ant is eliminated since persons not a party to the conspiracy and not a party to this suit 
would be seriously affected. Further a provision retaining the jurisdiction of the court in 
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the cause to the parties but to the exclusion of third parties, should be modified so as to. 
permit those not parties to the suit to apply to the court for relief. 


The plaintiff is entitled to a decree which will place it only in the same competitive 
position which it would have occupied absent a conspiracy and has no right to be awarded 
a position superior to that of other competitors. 


See the Sherman Antitrust Act annotations, Vol. 1, | 1650.295. 


For the plaintiff: 


Thomas C. McConnell, Chicago, Illinois. 


For the defendants: Vincent O’Brien, Carl Meyer, Miles G. S. Bryson Burnham, 
Edward R. Johnston, John Paul Stevens, Francis E. Matthews, Robert W. Bergstrom, all 
of Chicago, and John F. Caskey, of New York City. 


Reversing a judgment and modifying and affirming a decree of the United States Dis- 
trict Court for the Northern District of Illinois, Eastern Division, {] 62,566 in this volume. 


3efore Mayor, Chief Judge, KERNER and FINNEGAN, Circuit Judges. 


[In full text] 


Major, Chief Judge: This is an action for 
treble damages predicated upon Title 15 
U. S. C. A. §15, for injury to plaintiff’s 
business and property occasioned by de- 
fendants’ violation of the antitrust laws. 
Title 15 U. S. C. A. §1, et seg. Milwaukee 
Towne Corporation, the plaintiff, was and 
is engaged in the operation of a motion 
picture theatre in Milwaukee, Wisconsin. 
The defendants, all corporations (the action 
as to one individual, James E. Coston, was 
dismissed during the trial), are (following 
the corporate name is that in parentheses 
by which such defendents are commonly re- 
ferred to): Loew’s, Incorporated (Loew’s); 
Paramount Pictures, Inc. (Paramount); 
RKO Radio Pictures, Inc. (RKO); Twenti- 
eth Century-Fox Film Corporation (Fox); 
Warner Bros. Pictures Distributing Corpo- 
ration (Warner Pictures); Warner Bros. 
Circuit Management Corporation (Warner 


Circuit); Warner Bros. Theatres, Inc. 
(Warner Theatres), and Columbia Pictures 
Corporation (Columbia). Loew’s, Para- 


mount, RKO, Fox, Warner Pictures and 
Columbia were engaged in the business of 
distributing motion pictures in various parts 
of the United States, including the City of 
Milwaukee, either directly or though sub- 
sidiary or associated companies. Warner 
Theatres owns or leases and Warner Cir- 
cuit operates several theatres in Milwaukee, 
which are affiliated with Warner Pictures. 
Fox has a subsidiary, Fox-Wisconsin (not 
a defendant), which operates a number of 
theatres in Milwaukee. 


[The Complaint] 


The action was commenced July 20, 1948. 
The complaint, reduced to simple form, 
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charged that the defendants engaged in a 
continuing conspiracy to monopolize and to 
attempt to monopolize the exhibition of mo- 
tion. pictures and the operation of motion 
picture theatres in the City of Milwaukee, 
to restrain interstate trade and commerce 
in the licensing of such pictures for exhi- 
bition and to suppress plaintiff's compe- 
tition therein. In support of the monopoly 
charge, it was alleged that the defendants 
illegally adopted and maintained a system 
of releasing motion picture film for exhi- 
bition so that theatres owned, controlled, 
leased and operated by them were given 
preference and priority over independent 
exhibitors (of which plaintiff was one) and, 
in connection therewith, that defendants’ 
theatres enjoyed a clearance over compa- 
rable theatres not owned, controlled, leased 
or operated by them. And it was specifi- 
cally alleged that theatres owned, controlled, 
leased and operated by defendants by virtue 
of the plan were awarded a preferred run 
over independent theatres, and that plaintiff 
in the operation of its theatre was unable 
to obtain the license of film for first run 
pictures—in other words, that it was rele- 
gated to the position of a second run the- 
atre. Or, in the language of the complaint, 
it was alleged that plaintiff by reason of 
the illegal conspiracy “has been and is now 
unable to obtain motion pictures distributed 
by defendants for exhibition on dates com- 
petitive with the first run theatres owned, 
operated or controlled or booked by said 
defendant distributors; that plaintiff has 
thus been relegated to a subordinate and 
inferior position in the exhibition of motion 
picture film in the City of Milwaukee and 
has been denied a free and open market in 
which to license motion pictures based upon 
plaintiff's ability to pay fair and competi- 
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tive film rental, and has been and is being 
subjected to loss and damage.” It was fur- 
ther alleged that the plaintiff had sustained 
damages caused by the alleged unlawful 
monopoly and conspiracy. 


[The Answer] 


The defendants by answer denied the 
charge of monopoly and conspiracy, and 
upon the issues thus joined the case was 
tried by the court without a jury. The trial 
lasted some six weeks and a voluminous 
record was made, as is evidenced by the 
fact that the transcript of record filed be- 
fore this court contains 3,745 pages. At the 
conclusion of the trial, the court requested 
counsel for both the plaintiff and the de- 
fendants to submit proposed findings of 
fact and conclusions of law, supported by 
record references and briefs, which request 
was complied with. 


[Findings of Trial Court] 


The court heard extensive oral argument 
in support of and in opposition to the find- 
ings and conclusions proposed by the re- 
spective parties, all of which is contained 
in the record before us. Thereafter, the 
court rejected the findings and conclusions 
proposed by the defendants and adopted as 
the findings and conclusions of the court 
those proposed by the plaintiff, which find- 
ings and conclusions were entered February 
6, 1950. The findings go into much detail 
and cover every phase of the controversy. 
At this point, it is sufficient to note that it 
was found that the defendants were en- 
gaged in a conspiracy to monopolize the 
exhibition of motion pictures and the oper- 
ation of motion picture theatres in the City 
of Milwaukee and to restrain trade and 
commerce in the licensing thereof, and as 
a result plaintiff was damaged. The court 
found that plaintiff had sustained damages 
as a result of the conspiracy in the amount 
of $431,959.42, and that plaintiff was entitled 
to a judgment in treble of such amount, or 
$1,295,878.26, plus costs of suit, attorney 
fees and an injunction against the defend- 
ants. Thereupon, on February 9, 1950, a 
judgment was entered against the defend- 
ants for treble damages, with directions 
that the matter be set for further hearing 
upon the terms of the proposed decree, the 
taxing of costs and the fixing of attorney 
fees. 

Later, a decree enjoining the defendants 
was prepared by plaintiff's counsel at the 
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suggestion of the court. Objections to such 
proposed decree and briefs in support there- 
of were filed by the defendants. Again oral 
argument was heard on behalf of the re- 
spective parties and the court, on April 14, 
1950, adopted and entered the decree as 
proposed. On the same date, an order was 
entered in which it was recited that the 
sum of $225,000.00 was a reasonable fee for 
the legal services performed by plaintiff’s 
attorney and a judgment for such amount 
was entered against the defendants. 


[Issues on Appeal] 


Thus, the appeal comes to this court from 
the judgment order of February 9, 1950, 
the decree entered April 14, 1950, and the 
judgment entered on the same date award- 
ing plaintiff attorney fees. 


The first issue raised on this appeal is 
whether there is substantial support for the 
court’s findings relative to the conspiracy. 
That issue appears to be adequately stated 
in plaintiff’s brief as follows: 


“k * * whether on the entire record there 
is substantial evidence in support of the 
trial court’s findings that defendants con- 
spired to set up and maintain the Mil- 
waukee zoning and clearance plan which 
relegated plaintiff's theatre to a subse- 
quent run playing position, thereby pre- 
venting plaintiff from obtaining first run 
pictures for showing in its theatre from 
defendant distributors of motion picture 
films.” 


If that issue is determined adversely to 
the defendants, it will be necessary to con- 
sider their contentions, (1) that there is no 
substantial support for the findings relative 
to the amount of damages awarded the 
plaintiff, (2) that the allowance to the plain- 
tiff of an attorney fee in the sum of $225,000 
was excessive and (3) that the injunctive 
decree was erroneous in numerous respects, 
even upon the facts as found by the court. 


[Conspiracy Established] 


It would be almost an impossible task to 
go through this voluminous record and even 
to mention, much less discuss, the many 
points and circumstances relied upon by 
plaintiff's counsel in support of the court’s 
findings of conspiracy or by defendants’ 
counsel in an attempted demonstration that 
such findings are without support, and the 
futility of so doing is shown by our previ- 
ous efforts in this respect, all of which have 
come to naught. Our most recent experi- 
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ence was Kiefer-Stewart Co. v. Joseph E. 
Seagram & Sons, Inc. et al., in which this 
court (182 F. 2d 228), in a suit for damages 
under the Sherman Act, thought and held 
that there was no competent evidence to 
support a jury finding of the conspiracy 
alleged. The Supreme Court (340 U. S. 
211) in a unanimous opinion and in a single 
paragraph directed at this issue held that 
the evidence was sufficient. And with all 
due deference to the Supreme Court, if 
there was any evidence to support a finding 
of conspiracy in that case, it is difficult to 
visualize a case where it would not be 
sufficient. 

Moreover, we must keep in mind that 
under Rule 52 (a) as universally interpreted 
and applied we are bound to accept the 
findings of fact made by the District Court 
“unless clearly erroneous.” And we are not 
impressed, and certainly not convinced, that 
the application of that rule should be weak- 
ened or emasculated from the fact that the 
court adopted as its findings those proposed 
by the plaintiffs rather than those proposed 
by the defendant. In other words, we are 
not convinced that the findings in the main 
are not substantially supported, and this is 
particularly so as to those which relate to 
the conspiracy. We also are not oblivious 
to the fact that this type of litigation has 
frequently in recent years been before this 
and other courts. Bigelow et al. v. RKO 
Radio Pictures, Inc. et al., 150 F. 2d 877, 
affirmed by the Supreme Court on the issue 
of conspiracy but reversed on that of dam- 
ages, 327 U. S. 251; United States v. Para- 
mount Pictures, Inc..et al., 334 U. S. 131; 
Wilhiam Goldman Theatres, Inc. v. Loew’s, 
Inc. et al., 150 F. 2d 738; Milgram et al. v. 
Loew’s, Inc. et al., 94 F. Supp. 416. Those 
cases, as well as others which could be 
cited, disclose that the instant defendants 
have on numerous occasions been faced 
with charges quite similar to those made 
here. True, the factual situation differs 
somewhat from case to case, but in the 
main the same pattern of conduct shown 
in other cases is present here, and certainly 
the law as to what is required to prove a 
conspiracy, as well as that applicable to 
the proof of plaintiff's damages in a suit 
of the instant nature, is hardly open to 
question. 


[Clearance and Runs] 


Briefly, the record discloses that defend- 
ants or their predecessors in 1930 formu- 
lated a plan which was revised in 1933, 
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known as the Milwaukee Plan. That this 
plan amounted to a conspiracy in violation 
of the antitrust laws is not seriously dis- 
puted. It is plain that under this plan cer- 
tain theatres, some of which were owned and 
operated by the defendants, were awarded 
a first run position for the exhibition of 
films with certain designated periods of 
clearances, and that others were awarded 
a second run position, also with certain 
designated periods of clearances over sub- 
sequent runs. It is shown that the theatre 
subsequently acquired by plaintiff was desig- 
nated as a second run theatre, and we think 
it is reasonable to conclude,* as the court 
found, that it continued to occupy such a 
position after it was acquired by the plain- 
tiff. The most serious argument, not with- 
out merit, is that the defendants or some of 
them abandoned the plan which admittedly 
had been formulated prior to the time that 
plaintiff acquired its theatre and, in any 
event, immediately or soon after June 11, 
1946, upon rendition of the decision in 
United States v. Paramount Pictures, Inc. 
et al. 66 F. Supp. 323. This contention as 
to abandonment as it pertains to the War- 
ner defendants who have filed a separate 
brief devoted mostly to that issue is par- 
ticularly impressive, and we have no doubt 
but that a finding to that effect could be 
sustained as substantially supported. On 
the other hand, this theory was rejected by 
the trial court, as is shown by its findings, 
and we are not convinced that the court’s 
rejection was not warranted by the record 
or that its finding in that respect was 
“clearly erroneous.” 


[Damage Issue] 


This brings us to the damage issue, which 
requires some further statement of facts. 
Plaintiff corporation was organized in April, 
1946, by Constantine Papas, Andrew Spheeris, 
and members of their families. At that time, 
plaintiff became the lessee of the theatre on 
Third Street in Milwaukee known as the 
Miller Theatre, which had been operated 
for years by Fox-Wisconsin and which 
showed pictures exclusively on a_ subse- 
quent run. It then had a seating capacity 
of 1,750. It was one of four subsequent run 
theatres all located in the same block. At 
the time of plaintiff's organization, there 
were four first run theatres in Milwaukee, 
all located on Wisconsin Avenue, the city’s 
principal business street. Two of these, the 
Wisconsin and the Palace, were operated 
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by Fox-Wisconsin, one, the Warner Thea- 
tre, by Warner Circuit, and the other, the 
Riverside by Warner Circuit jointly with 
an outside party. Shortly after plaintiff 
acquired the Miller Theatre negotiations 
began between it and United Artists (not 
a defendant), which culminated in the sum- 
mer of 1946 in a contract by which the 
Miller Theatre was to be remodeled and 
renamed and was to become the exclusive 
first run outlet in Milwaukee for United 
Artists pictures. United Artists bought a 
one-third interest in the theatre and agreed 
to pay one-third of the cost of remodeling. 
Plaintiff closed its theatre on August 15, 
1946, and reopened it as the Towne Thea- 
tre on December 26, 1946, having spent 
nearly $200,000 on alterations, new equip- 
ment and decorating. At that time plaintiff 
acquired from United Artists fourteen pic- 
tures for first run release in Milwaukee and 
the latter obligated itself to offer plaintiff 
all its forthcoming pictures for exclusive 
first run exhibition. 

The Towne Theatre played United Ar- 
tists pictures exclusively on first run for 
about six months after December 26, 1946, 
which arrangement apparently was not 
satisfactory to either party. Thereupon, 
plaintiff made demand upon some of the 
defendants for first run pictures. Some 
complied in part and some refused, but a 
conspiracy having been found to exist, it is 
implicit in the findings that all the defend- 
ants were charged with the refusal of some 
either in whole or in part to comply with 
plaintiff's demanded. 


[Damage Periods] 


This statement of facts reveals the reason 
for the recognition in the court’s findings 
of two damage periods, the first extending 
from May 2, 1946 to August 15, 1946, and 
the second from December 26, 1946 to July 
20, 1948 (the date of the filing of the com- 
plaint). The intervening period, that is, 
from -April 15, 1946 to December 26, 1946, 
represents the period plaintiff’s theatre was 
closed for remodeling. For the first period 
the court found plaintiff had sustained dam- 
ages in the sum of $118,101.32, and for the 
second period in the sum of $313,858.10, or 
damages in the total amount of $431,959.42. 


The amount of damages found by the 
trial court for both damage periods came 
from an exhibit prepared and presented by 
plaintiff's witness, Andrews, an accountant. 
It compared the net admission receipts 
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(gross admission receipts, less film license 
fees and advertising expenses) of the plain- 
tiff’s theatre with those of Wisconsin and 
Palace, operated as first run theatres by 
Fox-Wisconsin. The comparison of plain- 
tiff’s receipts with those of Wisconsin, 
which was more favorable to the plaintiff 
than a like comparison with Palace, was 
used by the court as a basis for a determi- 
nation of plaintiff’s damages. Defendants 
also presented a theory embodied, in pro- 
posed findings of fact for determining 
plaintiff's damages by a comparison of the 
receipts of plaintiff’s theatre prior to the 
time of its remodeling with those subse- 
quent thereto, when admittedly it was a 
first run theatre insofar as United Artists 
was concerned and exhibited a few first 
run pictures furnished by some of the de- 
fendants. This theory of the defendants as 
to the basis which should have been em- 
ployed to measure plaintiff's damage has 
much to recommend it. But the trial court 
saw fit to reject it and to embrace the 
theory submitted by the plaintiff. This 
choice was a matter for the judgment of 
the trial court, and again we cannot say 
that it was clearly erroneous. Neither do 
we need to follow the defendants in their 
detatled argument designed to show numer- 
ous fallacies and inaccuracies in the ex- 
hibit prepared and submitted by plaintiff’s 
accountant, for the reason that under the 
rationale of the Bigelow case we are satis- 
fied that it was within the province of the 
trier of the facts to rely upon the compu- 
tation there disclosed, providing, of course, 
there was proof of the fact of damage. 


[Fact of Damage} 


This court in the Bigelow case (150 F. 2d 
877, 884) stated: 


“In suits under our anti-trust laws for 
claimed loss of profits, speculation is not 
permitted to take the place of proof of 
the fact of damage, although if the fact 
of damage is proved, the amount may be 
reasonably approximated if based upon 
competent evidence.” 


And this court held that the proof of dam- 
ages was too uncertain and speculative to 
permit recovery. However, the Supreme 
Court held otherwise (327 U. S. 251, 264) 
and stated: 


“But the jury may make a just and 
reasonable estimate of the damage based 
on relevant data, and render its verdict 
accordingly. In such circumstances ‘juries 
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are allowed to act upon probable and 

inferential, as well as direct and positive 

proof’.” 

The decision of the Supreme Court ii the 
Bigelow case leaves little room for defend- 
ants’ attack upon the court’s damage find- 
ings, providing, of course, the fact of damage 
is shown. 


[Not Shown for First Period] 


In our view, the fact of damage was 
shown as to the second damage period, but 
not as to the first. As to the first period, 
the court in finding of fact No. 34 stated: 


“Sometime between April 3, 1946 and 
April 18, 1946, plaintiff sought to license 
first run pictures from all defendant dis- 
tributors and orally demanded that it be 
permitted to do so from the Branch Man- 
agers of said companies; that plaintiff 
thereupon was advised that the Miller 
Theatre was not entitled to license first 
run pictures because it was a second run 
theatre and the pictures were being sold 
first run to the Fox theatres and the 
Warner theatres.” 

The validity of this finding is vigorously 
attacked by the defendants, and a careful 
examination of the evidence leads us to the 
conclusion that it is without substantial 
support. As was said in United States v. 
United States Gypsum Co. et al., 333 U. S. 
364, 395, 

“A finding is ‘clearly erroneous’ when 
although there is evidence to support it, 
the reviewing court on the entire evidence 
is left with the definite and firm con- 
viction that a mistake has been com- 
mitted.” 


[No Evidence of a Demand] 


The finding rests upon the testimony of 
Spheeris that he made an oral request upon 
each of the defendants’ seven branch man- 
agers in April 1946, for first run pictures. 
That such a request or demand was made 
was categorically denied by each of the 
branch managers. If it was merely a matter 
of the credibility of witnesses, we would be 
disposed to accept the evaluation placed 
upon their testimony by the trier of the 
facts, even though the testimony of a single 
witness upon which the court relied was 
denied by seven witnesses. But such is not 
the case. The facts and circumstances, as 
well as documentary evidence, so com- 
pletely contradict the testimony of Spheeris 
on this point that it can be given little, if 
any, credence. And such facts and circum- 
stances lead irresistibly to the conclusion 
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that his testimony in this respect was an 
afterthought and we suspect conceived for 
the purpose of a law suit. 

Having thus concluded, it perhaps is 
pertinent to state some of the facts and 
circumstances which lead us to that con- 
clusion. Spheeris testified that each of the 
requests or demands which he made upon 
the defendant distributors was in the pres- 
ence of his partner, Papas, yet the latter, 
while present during the trial, failed to 
corroborate Spheeris, in fact was not called 
as a witness. On April 17, 1946 (the date 
on which plaintiff acquired its lease of the 
Miller Theatre) Spheeris signed and sent to 
all distributors identical letters as follows: 


“This is to inform you that the Miller 
Theatre Corp. * * * will be the lessee 
of the present Miller Theatre as of May 
1, 1946. The Miller Theatre Corp. ex- 
pects to contract for pictures from your 
company to pay as soon as ‘second run 
City of Milwaukee’ permits. The recent 
contractual policy of this theatre will be 
continued by the newly organized Miller 
Theatre Corp.” 


Certainly there is no indication in this letter 
of a demand or request for first run pic- 
tures. The plain implication is that Spheeris 
was requesting second run pictures, noth- 
ing more, and that it was plaintiff's inten- 
tion to operate the theatre in the same 
manner as it had been previously operated, 
that is, as a second run theatre. We discern 
no way to reconcile this letter with his oral 
testimony and with the finding that he had 
previously made a demand upon each of 
the defendant distributors for first run pic- 
tures. Plaintiff wrote another letter, ad- 
dressed to four of the defendants, under 
date of June 4, 1947, which contained a 
detailed statement of the improvements 
which had been made in the theatre and 
the fact that over $200,000 had been spent 
for such purpose. And it was stated, 
“We are now desirous of negotiating 
with you for first run product in the City 
of Milwaukee.” (Italics supplied.) 


And the letter continued, 


“Of great advantage to first run oper- 
ation is our very low overhead * * *” 


and 


“Taking into consideration the above 
facts, we wish and ask for the oppor- 
tunity of playing a proportionate share of 
your first run motion pictures in the City 
of Milwaukee which have not to date 
been sold to other first run theatres.” 
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This letter also indicates that no request 
or demand for first run pictures had been 
made in April 1946, and further, it shows 
a recognition on plaintiff’s part that, previ- 
ous to remodeling, its theatre was unsuit- 
able for such purpose. 


That plaintiff's theatre, upon acquire- 
ment, was not suitable for first run pictures 
was not only recognized by the plaintiff 
but by others, and particularly by United 
Artists (not a defendant). The very pur- 
pose of the large expenditures for improve- 
ment was so that it might be converted 
from a second into a first run theatre. At 
the time plaintiff’s theatre was purchased, 
United Artists was having difficulty in 
placing its pictures in first run theatres in 
Milwaukee, and plaintiff was approached 
with a view of obtaining plaintiff’s theatre 
for that purpose. At that time, the witness 
Raftery, president of United Artists, told 
Spheeris and Papas that their theatre was 
wholly unsuitable for first run pictures un- 
less $90,000 to $100,000, or more was spent 
in completley remodeling and equipping it, 
and as a result of negotiations between 
United Artists and the plaintiff, the former 
agreed to contribute a substantial part of 
the cost of such improvement. It is hardly 
conceivable that United Artists would have 
invested its own money in the remodeling 
of plaintiff’s theatre for the purpose of 
converting it into a first run theatre if it 
was already suitable for such purpose. 


The court made no finding that plaintiff’s 
theatre was suitable as a first run theatre 
but by implication recognized that it was 
not. In finding of fact No. 37, the court 
stated: 


“On August 15, 1946, plaintiff corpora- 
tion closed its theatre and started exten- 
sive remodeling of the same; that plaintiff 
spent approximately $200,000 in remodel- 
ing, refurbishing, re-equipping and mak- 
ing said theatre a modern, up-to-date and 
beautiful theatre, suitable in all respects 
for the operation thereof as a first run 
theatre in the City of Milwaukee.” 


It is not a question of whether defend- 
ants were justified in refusing a request or 
demand by plaintiff for first run pictures. 
The point is that the clear recognition by 
plaintiff and others that its theatre was un- 
suitable for such purpose militates strongly 
against the testimony of Spheeris that such 
a demand was made. Plaintiff in its brief 
states: 
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“It obviously is immaterial whether 
plaintiff had what defendants now define 
as a theatre ‘suitable for the showing of 
first run pictures’ when it first demanded 
first run pictures so long as it was will- 
ing to pay the film rental necessary to 
obtain the pictures.” 


This argument begs the question insofar as 
the first damage period is concerned be- 
cause, as shown, there was no demand for 
first run pictures until after plaintiff’s thea- 
tre was remodeled. We know of no prin- 
ciple of law which authorizes a person 
aggrieved by the deprivation of a right 
either statutory or constitutional to recover 
for such deprivation in the absence of a 
demand or request for its exercise. With 
this thought in mind, we have carefully 
examined all: the reported cases where dam- 
ages have been sought in actions of the 
instant character against members of the 
motion picture industry and in other cases 
where the antitrust laws were relied upon, 
and in all such cases it appears that the 
plaintiff sought in some manner to exercise 
the right of which it allegedly was deprived 
by the alleged conspiracy. 


[Conspiracy Not Proximate Cause 
of Damages] 

Furthermore, the instant case was tried 
on the theory that it was the refusal of 
plaintiff’s request or demand for first run 
pictures which gave rise to its damages. In 
the complaint it was alleged that the plaintiff 


‘Ss legally entitled to negotiate for and 

obtain from defendant distributors the 

license of pictures suitable for first run 
exhibition in the City of Milwaukee, but 
plaintiff has been and is now prevented 
from so negotiating or obtaining such 
pictures for exhibition,” 

and that as a 

“direct and proximate cause of the oper- 

ation of said unlawful monopoly, con- 

spiracy and agreement against plaintiff’s 
business plaintiff has been subjected to 
loss and damage.” 

We are of the view that it cannot be held 
that defendants’ conspiracy was the direct 
and proximate cause of plaintiff’s damage 
because it was prevented from negotiating 
and obtaining first run pictures in the ab- 
sence of a demand or request. 


[Mere Proof of Conspiracy not Sufficient 
To Show Damages} 


If plaintiff’s theory is tenable, its effort 
to prove that plaintiff made a demand for 
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first run pictures in April 1946, the court’s 
finding that it did so and plaintiff's argu- 
ment in support of such finding were use- 
less and needless gestures. But plaintiff 
must have thought, and so did the court, 
that such a demand or request was essential 
as a basis for plaintiff’s claim for damage 
and particularly during the first damage 
period. Moreover, plaintiff claims no dam- 
age for the period from August 15, 1946 to 
December 26, 1946 (the period when plain- 
tiff’s theatre was closed for remodeling). If 
plaintiff’s theory is tenable, that it is entitled 
to recover merely upon a showing of a 
conspiracy by the defendants to relegate its 
theatre to one of a second run position, it 
would be logical to expect that damages 
would have been claimed for that period. 
Obviously, no damages were claimed for 
that period because plaintiff was not in a 
position to use first run pictures, and we 
think by the same token it was not entitled 
to recover damages for the preceding period 
because not only did it fail to make a de- 
mand or request for first run pictures but 
recognized that its theatre was not suitable 
for that purpose. 


[Unreasonable Clearance Not Proved] 


Plaintiff also advances the theory in any 
event it is entitled to recover because of the 
illegal restraint imposed by the clearance 
which was granted to the licensees of first 
run pictures. We think under this record 
the theory is without merit. As was said 
in Migram et al. v. Loew’s, Inc. et al., 94 F. 
Supp. 416, 421: 


“In the present case the restraint is ef- 
fected through the device of clearances. 
The question, however, is not whether 
the term of the 28 day clearances offered 
to the plaintiff is unreasonably long, but 
whether the total denial of first runs to 
the plaintiff is reasonable or unreason- 
able. As Judge Hanp pointed out in 
United States v. Paramount Pictures, D. C.., 
66 F. Supp. 323, 345, clearances and runs 
are practically alike ‘and the practice of 
clearance is so closely allied with that of 
run as to make comment on the one ap- 
plicable to the other.’ ” 


Moreover, in the instant case there is 
no proof that the clearances imposed were 
unreasonable or, if so, to what extent, if 
any, they were damaging to the plaintiff. 
Obviously, the comparison of receipts of 
plaintiff’s theatre with those of the Wiscon- 
sin Theatre, the former being refused and 
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the latter allowed first run pictures, would 
neither show nor tend to show damage to 
the plaintiff which resulted from the clear- 
ance allowed to the Wisconsin. It is, there- 
fore, our view and we so hold that the 
findings upon which damages were awarded 
for the first damage period are without 
support. 


[Attorney Fees] 


This brings us to the delicate, embarrass- 
ing and disturbing controversy relative tu 
the allowance to the plaintiff as a part of 
the costs of suit of an attorney fee in the 
sum of $225,000. The allowance of “a rea- 
sonable attorney’s fee” is authorized by Title 
NS Wig Sy Cn HN SUS 


The matter came on for hearing upon 
the petition of the plaintiff, represented by 
Herbert C. Paschen, its attorney, in which 
it was recited among other things that Thomas 
C. McConnell was employed by the plain- 
tiff on June 18, 1948, to make preparation 
for and try the instant case. The petition 
shows that an oral agreement was made 
between plaintiff and McConnell, that the 
latter was to receive for his services a 
guaranteed per diem charge of $40.00 an 
hour for court work and $30.00 an hour for 
office work, and that in the event the case 
was won and recovery obtained, McConnell 
was to receive, in addition to the per diem 
charge, 20% of the amount of any recovery, 
against which was to be credited any amounts 
paid or owing because of the per diem 
charges. The petition recites the qualifica- 
tions of McConnell, as well as those of op- 
posing counsel, and states that McConnell 
was assisted in the litigation by two law- 
yers, namely, Sidney M. Gunther and John 
H. Platt, Jr., and that the combined time 
spent by the three attorneys in the case was 
2,38834 hours, of which 1,17034 hours were 
spent by McConnell, 884 hours by Gunther 
and 334 hours by Platt. ~The petition al- 
leges that the customary hourly rate is not 
controlling in the fixing of fees in the instant 
case for a number of reasons, chiefly the 
extensive experience of McConnell in the 
handling of motion picture litigation and 
the unique character of the issues involved 
in the case. The petition names three mem- 
bers of the Chicago bar who have given 
their opinion that a reasonable attorney fee 
would range between $175,000 and $250,000, 
and suggests that a fee be allowed within 
such limits. 
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{Fee Comparisons] 


We said in the beginning that the ques- 
tion was delicate and embarrassing and this 
is so not only because we recognize the 
ability of the attorney who rendered the 
services but also because of the high stand- 
ing and character of the three lawyers who 
testified in support of the allowance. And 
we might also add this is so because of our 
respect for the ability and integrity of 
Judge BARNEs, who fixed the allowance. 
Notwithstanding, the fabulous amount al- 
lowed is shocking to our sense of reason 
and justice. The amount, for instance, would 
equal the total compensation received for 
a period of fifteen years by the distinguished 
judge who made the allowance (present 
salary). It would more than equal the 
total annual compensation received by all 
the district judges of this circuit. And it 
would substantially equal the total annual 
salary received by all members of the Su- 
preme Court of the United States, including 
the Chief Justice. We do not refer to these 
salaries which Congress has determined as 
reasonable compensation for members of 
the judiciary as a yardstick in determining 
“a reasonable attorney’s fee” in the instant 
matter, but for the purpose of emphasiziug 
by comparison the magnitude of the al- 
lowance. 

And we are disturbed because in our 
sober judgment this exorbitant allowance, if 
it should become a precedent, is calculated 
to bring both the bar and the bench into 
public disrepute. More than that, the pos- 
sibility that the antitrust laws might de- 
velop into a racketeering practice should 
not be enhanced by the allowance of exorbi- 
tant and unreasonable attorney fees. It should 
not be made more profitable than it is for 
a person to become the victim of a con- 
spiracy in restraint of trade. Already the 
victim is permitted to use as a yardstick for 
measuring his damages what he would have 
gained as a member of or a beneficiary of 
the conspiracy, and is mandatorily awarded 
a judgment for three times the amount thus 
found. Certainly Congress did not intend 
to impose a further penalty upon the de- 
fendants under the guise of “a reasonable 
attorney’s fee,” and yet the allowance here 
is more than 50% of the damages as de- 
termined by the court. 


[Witnesses Testimony] 


The court heard the testimony of three 
witnesses other than McConnell. The latter 
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testified that $250,000 was a fair and rea- 
sonable fee. One witness expressed the 
opinion, based upon the facts related by 
McConnell, that the allowance should be 
$260,000, another that it should be in the 
neighborhood of $250,000 or $260,000, and 
still another that it should be $175,000. While 
it was admitted that experienced trial law- 
yers competent to handle major trial work 
could be hired in Chicago for $200.00 per 
day, it appears to have been the theory of 
the witnesses that neither that yardstick 
nor the usual and customary fees charged 
by lawyers of the Chicago bar was appro- 
priate in the instant matter because of the 
unique character of the litigation and the 
familiarity of plaintiff’s attorney with such 
cases. One of the attorneys based _ his 
opinion largely upon the agreement made 
before trial, contingent in part, between 
plaintiff and McConnell relative to the 
latter's compensation. This attorney rea- 
soned that they were dealing at arms’ length 
and their agreement represented what would 
be a reasonable fee. Another attorney said 
he gave no consideration to this agreement, 
and stated, 


“T think under this statute we are con- 
fronted with the problem of determining 
from the history of. the litigation what 
is a reasonable fee.” 


On this point we think the latter attorney 
was correct. We suppose that plaintiff and 
McConnell were at liberty to make any 
agreement regarding compensation which 
they saw fit, but even so, we are of the view 
that such agreement was wholly immaterial 
to the issue before the court. 


[Fallacious Fee Determination] 


eu iS 


Neither are we impressed with the rea- 
soning employed by McConnell and the 
other witnesses, apparently acquiesced in 
by the court, that some novel standard 
must be employed because of the unique 
character of the case and that it was es- 
sential that plaintiff have counsel familiar 
with all the intricacies of the business in 
which defendants were engaged. Many 
cases are unique in one form or another, 
and many are extremely complicated and 
difficult for a trial lawyer or a court to fathom, 
and certainly it cannot be contended that 
the charge of consp racy is difficult to prove; 
in fact, the law, so far as we are aware, 
recognizes no charge so easily made, so 
susceptible of proof by inference or other- 
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wise, and so difficult to disprove. And, in 
view of the numerous court decisions, some 
of which we have cited and referred to in 
this opinion, where a similar charge was 
made against members of the same indus- 
try, the law relative to the proof of con- 
spiracy and the measure of damages is so 
well established that any competent trial 
lawyer could, in our opinion, make the neces- 
sary preparation and properly try a case of 
the instant character. The uniqueness 
which perhaps formerly attached to such a 
case has been largely dissipated. This is 
not to cast any reflection upon the ability 
of or to disparage the services rendered by 
plaintiff's attorney but, in our view, the al- 
lowance for his services should be deter- 
mined in the same manner as those of a trial 
lawyer in any other kind of a case of com- 
parable magnitude. 


Another fallacy, in our view, is the great 
emphasis placed by the witnesses upon the 
result achieved, referring presumably to the 
judgment in the amount of $1,295,878.26. 
While we do not disclaim that the result 
may be properly taken into consideration 
in fixing a reasonable attorney fee, we do 
think in a case of this character that the 
result should be measured by the amount 
of damages found rather than by the judg- 
ment. Two-thirds of the judgment is the 
penalty imposed by Congress and automati- 
cally attaches to the damages found. Bige- 
low et al. v. RKO Radio Pictures, Inc. et al., 
150 F. 2d 877, 883. 


[Fee Unreasonable] 


We recognize that the fixing of attorney 
fees is within the discretion of the trial 
court reasonably exercised and that a court 
of review can only interfere where there is 
an abuse of discretion. Unpleasant as the 
task is, we are compelled to hold that the 
allowance was such an abuse. We are un- 
able to convince ourselves that an allow- 
ance which amounts to more than 50% of 
the damages found is reasonable. In the 
Bigelow case, the same court (a different 
judge) found that plaintiff’s counsel (the 
same as in the instant case) rendered in 
excess of 1,300 hours of service, and al- 
lowed the plaintiff the sum of $30,000 as a 
fair and reasonable attorney fee. In that 
case, damages were found in the amount 
of $120,000, and the judgment was for 
$360,000. In Kiefer-Steward Co. v. Joseph 
E. Seagram & Sons, Inc. et al., tried in the 
Southern District of Indiana, the court had 
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before it a petition which sought an allow- 
ance of $75,000 as a reasonable attorney fee 
for the plaintiff. The court fixed the 
amount at $50,000. In that case, the dam- 
ages found were $325,000, and the amount 
of the judgment was $975,000. 


There is evidence in the record developed 
on cross-examination that experienced trial 
attorneys competent to handle major trial 
work can be employed in Chicago for $200.00 
per day ($40.00 per hour for a five-hour 
day) and that the common charge for as- 
sistants such as McConnell had was $20.00 
per hour. On this basis, which is the most 
persuasive to be found in the record, plain- 
tiff was entitled, so we hold, to an allowance 
of not more than $75,000. This repre- 
sents approximately 17% of the plaintiff’s 
damage as found by the trial court. In dis- 
cussing this allowance, we have not taken 
into consideration that the judgment under 
this opinion will be materially reduced be- 
cause we regard that as relatively unimpor- 
tant. 


[Injunction Decree] 


Numerous provisions of the injunction 
decree are under attack mainly upon the 
ground that they exceed the court’s au- 
thority or that they are immaterial to a 
suit of the instant character. Again we 
must keep in mind that the trial court is 
endowed with a wide discretion in formu- 
lating a decree to meet the situation before 
it. At the same time, we think that plain- 
tiff is entitled to a decree which will place 
it only in the same competitive position 
which it would have occupied absent a 
conspiracy. The plaintiff has no right to 
the award of a position superior to that of 
other competitors. That was the view ex- 
pressed by this court in Bigelow et al. v. 
RKO Radio Pictures, Inc. et al., 162 F. 2d 
520, 524, wherein we stated: 


“The plaintiffs have a right to compete 
for any playing position, but they have 
no right to be awarded and protected by 
decree in any certain position.” 


And the decree in the instant case is 
patterned in a large measure after that 
which was approved in the Bigelow case. 


With these principles in mind, we have 
carefully examined the decree and the many 
objections made thereto. While there are 
a number of provisions which we think are 
of doubtful propriety, we have reached the 
conclusion that with the exceptions to be 
noted, it should be approved. 
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[Independents Harmed] 
Section V (b) provides: 


“* * * defendants or any of them * * * 
are perpetually enjoined from: * * * 
(b) preventing plaintiff, in the operation 
of the Towne Theatre in the City of 
Milwaukee, Wisconsin, from contracting 
for or from securing in the course of 
interstate trade and commerce, at fair and 
reasonable film rental, any motion picture 
film or films suitable for first-run exhi- 
bition in the City of Milwaukee, Wiscon- 
sin, by refusing to offer such picture to 
plaintiff at such fair and reasonable film 
rental. A refusal on the part of plaintiff to 
accept such offer or to play a picture on the 
contracted play date shall not prevent de- 
fendants from contracting with any other 
exhibitor for a first run showing of the 
same.” (Italics ours.) 


It is argued that by this section each 
defendant distributor must offer all of its 
first run pictures to the plaintiff and that 
only the refusal by the plaintiff would per- 
mit the distributor to offer a picture to any 
other exhibitor in Milwaukee. The argu- 
ment is accentuated in an amicus curiae 
brief presented on behalf of Riverside (not 
a party), an independent motion picture 
theatre in downtown Milwaukee, in which 
it is contended that the provision under 
consideration not only prohibits the defend- 
ants from discriminating against the plain- 
tiff in the distribution of films but actually 
requires them to discriminate in favor of 
the plaintiff and against other independent 
theatres such as Riverside. We think this 
section of the decree is readily susceptible 
of such an interpretation and that the last 
sentence of the section, which we have itali- 
cized, should be eliminated. 


[Third Parties Injured] 
Section VI provides: 


“That defendants * * * be and they 
hereby are enjoined from licensing for 
exhibition in the City of Milwaukee, Wis- 
consin, any motion picture produced, con- 
trolled or distributed by any defendant, 
* * * to any of the so-called ‘deluxe’ 
theatres in the City of Milwaukee, Wis- 
consin, said theatres being the Oriental, 
Modjeska, Granada, Uptown, Tower, Gar- 
field, Paradise and Avalon, during such 
period of time as said theatres, respec- 
tively, are owned, managed, controlled, 
operated, leased or booked, directly or 
indirectly, by any defendant * * *.” 
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Admittedly, no such provision was con- 
tained in the Bigelow decree and, so far as 
we are aware, it is without precedent. The 
provision, as we read it, means a cessation 
of operation of the theatres therein named 
because obviously they could not operate 
without the procurement of films from the 
defendant distributors. It spells their death 
knell. These theatres presumably are not 
owned by the defendants but are leased and 
operated by some of them. Thus, the own- 
ers of the theatres, who were not parties 
to the suit and who were not shown to 
have been in the conspiracy, will be seri- 
ously affected by this drastic prohibition. 
Moreover, all of the theatres named are 
second run neighborhood theatres removed 
from the downtown area; in fact, the Para- 
dise is located in a municipality adjacent to 
Milwaukee. As was seen, plaintiff’s theatre 
is first run and located in the downtown 
section. It is thus not in the same competi- 
tive neighborhood with the theatres named 
and, so far as we are able to ascertain, does 
not even claim to be a competitor. How 
this drastic requirement can be of any aid 
to the plaintiff in the maintenance of the 
free, open and competitive position which 
it desires and to which it is entitled is 
not discernible. This paragraph should be 
eliminated. 


Section XI provides: 


“Jurisdiction of this cause is retained 
for the purpose of enabling any of the 
parties to this decree, and no others, to 
apply to the Court at any time for such 
orders or direction as may be necessary 
or appropriate for the construction or 
carryiug out of the same or for the en- 
forcement of compliance therewith, and 
for the punishment of violations thereof 
or for ancillary, further or supplemental 
relief.” 


The words “and no others” should be 
eliminated from this section. It is not diffi- 
cult to visualize that the enforcement of 
this decree with its many sweeping and 
drastic provisions may result in injury to 
parties, particularly independent theatres, 
who are not and never have been tainted 
with the conspiracy found. Already we 
have noted the complaint made by River- 
side. There may be others; we do not 
know. But the point is that any such party 
should not be foreclosed from making an 
appeal to the court. It will be time enough, 
when and if such an appeal is made, to 
determine its validity. 
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[Order] 


From what we have said and decided, jt 
follows that the treble damage judginent 
is reversed, with directions that it be va- 
cated, and in its stead a judgment be en- 
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“a reasonable attorney’s fee” is reversed, 
with directions that in its stead a judgment 
be entered in favor of the plaintiff in the 
amount of $75,000. The decree is modified 
in accordance with the views heretofore 


tered in favor of the plaintiff in the sum expressed and, as so modified, is affirmed. 


of $941,574.30. Likewise, the judgment for 


[62,892] The Winkler-Koch Engineering Co. v. Universal Oil Products Co., Shell 
Union Oil Corp., The Atlantic Refining Co., Gasoline Products Co., Inc., Standard Oil Co. 
(Indiana), The Texas Co., The M. W. Kellogg Co., Standard Oil Co. (New Jersey), and 
Gulf Oil Corp. 


In the United States District Court for the Southern District of New York. 
No. 30-165. Filed July 16, 1951. 


On rehearing and reargument of an opinion of the United States District Court for 
the Southern District of New York. 


Clayton Antitrust Act 


Treble Damage Suits—Statute of Limitations—Suspended Operation—The Federal 
Tolling Act, which suspended the operation of statutes of limitations in antitrust suits 
during the war, is applicable as well to suits by private individuals as to suiis by the 
government. 


See the Federal Laws annotations, Vol. 1, § 351; Sherman Act annotations, Vol. 1, 
J 1640.435. 


Treble Damage Suits—Statute of Limitations—Applicable Statutes and Equitable 
Doctrines—Time of Taking Effect in Conspiracy Case—In an action for treble damages 
by an installer of oil refining equipment against patentees and licensees of oil refining 
equipment, alleging that the defendants had pooled their patents and had instituted 
fraudulent infringement suits in furtherance of a conspiracy to eliminate the competition 
of the plaintiff, the court found that the cause of action and applicable statute of limita- 
tions did not begin to run until the common purpose and object of the conspiracy had 
been achieved since the suit is for damages resulting from a single, continuous wrong 
and from the cumulative effect of a contemplated series of acts designed to accomplish 
a common purpose and object. The individual acts standing alone were lawful but are 
actionable because they were bound together as parts of a single plan which was unlawful. 
There is no federal statute of limitations governing suits brought under Section 4 of 
the Clayton Act; therefore, the statutes of limitations of the states where the cause of 
action arose are applicable. In applying the state statute, it should be kept in mind 
that this type of action is not one for a penalty. The state statutes are subject to the 
federal equitable doctrine that when a federal cause of action involves a fraud, the running 
of a statute of limitations is suspended until discovery of the fraud. Whether or not 
the applicable statute of limitations has run is determined by considering the Federal 
Tolling Act and the applicable state statute. 


See the Sherman Act annotations, Vol. 1, J 1640.435; Clayton Act annotations, Vol. 1, 
{ 2024.10. 


For the plaintiff: Paul Kolisch (J. Bernhard Thiess, Thorley von Holst, Sidney 
Neuman, Robert W. Poore, and Ralph E. Church, Jr., of counsel). 

For the defendants: Cravath, Swaine and Moore, for Shell Union Oil Corp.; Chad- 
bourne, Parke, Whiteside, Wolff and Brophy (Leonard P. Moore, of counsel), for The 
Atlantic Refining Co.; E. M. Freeman, for Gasoline Products Co.; Townley, Updike 
and Carter (George Townley and A. Leslie Hodson, of counsel), for Standard Oil Co. 
(Ind.); Oscar John Dorwin, for The Texas Co.; Cahill, Gordon, Zachry and Reindel, 
for the M. W. Kellogg Co.; Davis, Polk, Wardwell, Sunderland and Kiendl, for Standard 
Oil Co. (N. J.); and M. S. Gibson, for Gulf Oil Corp. 


For earlier opinions in the same case, see {| 62,697. 
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Nevin, District Judge (Sitting by Designa- 
tion): [Jn full text except for omissions indi- 
cated by asterisks} On August 18, 1948, with 
the consent and upon the agreement of all 
the parties to this action, an order (later 
to be referred to) was approved by Chief 
Judge Knox, wherein it was provided inter 
alia that 


“the issues presented by the affirmative 

defenses of the statutes of limitations to 

the claim asserted in the particularized 

complaint be tried as separate issues in 

advance of the trial of the other issues 

of this action”. 
Subsequently the “separate issues” thus to 
be tried were referred by Judge Knox to 
the present judge (of Dayton, Southern Dis- 
trict of Ohio) who was then sitting by 
designation as a judge in New York, in the 
Southern District of New York. 

nee 

On May 5, 1950, in open court with 
counsel present, the court in an oral opin- 
ion, rendered its decision. That decision 
is reported in 96 Fed. Supp., 1014. Inas- 
much as it is now readily available to 
anyone interested, it is unnecessary to refer 
to it here in detail. 


No order, based on that decision, has 
ever been entered. This for the reason 
that defendants filed a “Motion for reargu- 
ment and rehearing” stating therein that 
“oral argument of this application for re- 
hearing and reargument is_ respectfully 
requested”, Plaintiff expressed the “view 
that no oral reargument of the issues of the 
separate trial is appropriate unless. this 
Court sees fit to entertain a petition for 
rehearing and order such a reargument”. 

The court concluded that defendants’ 
“Motion for reargument and rehearing” and 
the oral argument requested therein should 
be granted. 

kk x 

The court has here referred somewhat 
in detail with regard to its decision now 
taking the form of Findings of Fact and 
Conclusions of Law. As earlier indicated, 
this suggested procedure was initiated in 
the letter of Mr. A. L. Hodson, to the court 
dated October 26, 1950. Since it now ap- 
pears to have the approval of all counsel, 
that is the course the court will pursue. 


[Defendants Theory] 


It is suggested by some of defendants in 
their proposed Findings and Conclusions 
that 
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“If a private right of action under Sec- 
tion 4 does not accrue as long as the 
conspiracy continues or as long as a 
person injured in his business sees fit to 
continue in business, then the conspira- 
tors could escape suit by keeping the 
conspiracy in operation and the injured 
person could avoid statutes of limitation 
by continuing in business however nom- 
inal and however long after the injury”. 


The court is not here called upon, nor does 
it decide the correctness or incorrectness of 
this theory. The court is deciding the in- 
stant case solely upon the facts conceded, 
for the purposes of this separate trial, to 
be true. The agreed order of Judge Knox 
provides 


“that for the purposes of such separate 
trial the allegations of the Complaint and 
of the Bill of Particulars shall be taken 
as true’. 


In the instant case it is alleged in the 
Complaint that one of the results of all the 
acts, arrangements and contracts of de- 
fendants, was the destruction of plaintiff's 
business. In the present case it is “a con- 
dition and not a theory” which is presented 
to the court. 

It is this conceded (for the purposes of 
the separate trial) “condition” which the 
court here takes into consideration. 

Upon a consideration of the whole of the 
record, the conceded facts and the briefs 
and arguments of counsel, the court has 
arrived at the following: 


FINDINGS OF FACT 
I 
General Findings 
[Separate Trial—Statute of Limitations] 


1. On March 16, 1945, plaintiff filed its 
complaint in this Court seeking a recovery 
of threefold damages under Section 4 of the 
Act of Congress of October 15, 1914, com- 
monly known as the Clayton Act (38 Stat. 
701) DiSeeO. stom GrunsnlS) ee Diesscomplaint 
alleged that defendants had combined and 
conspired to violate the antitrust laws of 
the United States, and specifically it was 
alleged that the conspiracy was intended 
to and did eliminate plaintiff from compe- 
tition in the business of designing and in- 
stalling cracking equipment and processes 
in the United States. 

2. A preliminary contest %ver venue re- 
sulted in the dismissal from the action of 
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Universal Oil Products Company (South 
Dakota) and Standard Oil Company of 
California (70 F. Supp. 77). <A third de- 
fendant, Universal Oil Products Company 
(Delaware) was dismissed from the action 
without prejudice on April 29, 1949, follow- 
ing the purchase by it from plaintiff of a 
covenant not to sue. The remaining de- 
fendants are: Shell Union Oil Corporation; 
The Atlantic Refining Company; Gasoline 
Products Company, Inc.; Standard Oil 
Company (Indiana); The Texas Company; 
The M. W. Kellogg Company; Standard 
Oil Company (New Jersey); and Gulf Oil 
Corporation. 


3. On August 18, 1948, Chief Judge 
Knox, upon the subjoined consent of the 
parties, entered an order herein which pro- 
vided for a separate trial of the issues 
raised by the affirmative defenses of the 
statutes of limitations pleaded by the de- 
fendants. The purpose of the separate trial 
is epitomized by the direction in Judge 
Kwox’s order that it 


“shall be limited to the determination of 
the applicable period or periods of limi- 
tation available to each defendant against 
the cause or causes of action or parts 
thereof pleaded in the Complaint as par- 
tichlarized’ * 1+ * 


my ga st 


4. For the purposes of the aforesaid sep- 
arate trial, stipulations of facts and presen- 
tations of issues were entered into between 
counsel for the plaintiff and counsel for the 
respective defendants. The stipulations re- 
cite that they contain all of the facts perti- 
nent to the issues of law presented by the 
affirmative defenses of the statutes of limi- 
tatons pleaded by each defendant. 


5. In each of the stipulations it was 
agreed that the ultimate question upon the 
separate trial was: From what date or 
dates, if any, is a recovery by plaintiff of 
damages under the provisions of Section 4 
of the Clayton Act (15 U. S. C. §15) 
against each defendant not barred by 
limitations? 

6. Following the aforesaid statement of 
the ultimate question, there was set out in 
each of the stipulations a specification of 
the legal issues thought by plaintiff or the 
subscribing defendants to be pertinent to 
the decision of said question. 


7. In each of the stipulations it was 
agreed that the claimed losses, if any, of 
plaintiff were suffered in the State 
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of Kansas and that the cause or causes of 
action stated in the complaint as supple- 
mented by the bill of particulars filed by 
plaintiff herein arose in the State of Kansas. 


8. In one form or another, it was also 
agreed by the parties that the stipulations 
and facts found by the court upon the basis 
thereof shall not be evidence for or against 
the parties in any other cause or in any 
other proceedings in this cause “except as 
to the issues involved in the defenses of 
the statutes of limitation.” 


The following findings of facts are 
directed solely to the issues raised by the 
defenses under consideration and in nowise 
are to be construed as touching upon the 
merits. 


II 
The Parties 
[Corporate Status] 


9. Plaintiff, The Winkler-Koch Engi- 
neering Company, is a corporation organ- 
ized and existing under the laws of the 
State of Kansas. 


10. Defendant The Atlantic Refining 
Company, hereinafter called Atlantic, is a 
corporation organized and existing under 
the laws of the State of Pennsylvania. On 
September 28, 1936, it was granted author- 
ity by the State of Kansas to engage in 
business in that State as a foreign corpora- 
tion, and this authority has never been 
revoked. 

11. Defendant Gulf Oil Corporation, 
hereinafter called Gulf, is a corporation or- 
ganized and existing under the laws of the 
State of Pennsylvania. On February 1, 
1936, it was granted authority by the State 
of Kansas to engage in business in that 
State as a foreign corporation, and_ this 
authority has never been revoked. 

12. Defendant Standard Oil Company 
(Indiana), hereinafter called Indiana, is a 
corporation organized and existing under 
the laws of the State of Indiana. On 
March 119, 1903, it was granted authority 
by the State of Kansas to engage in busi- 
ness in that State as a foreign corporation, 
and this authority has never been revoked. 


13. Defendant The Texas Company, 
hereinafter called Texas, is a corporation 
organized and existing under the laws of 
the State of Delaware. On March 10, 
1927, it was granted authority by the State 
of Kansas to engage in business in that 
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State as a foreign corporation, and_ this 
authority has never been revoked. 

14. Defendant The M. W. Kellogg Com- 
pany, hereinafter called Kellogg, is a cor- 
poration organized and existing under the 
laws of the State of Delaware. On Janu- 
ary 16, 1920, it was granted authority by 
the State of New York to engage in busi- 
ness in that State as a foreign corporation, 
and this authority has never been with- 
drawn or revoked. Kellogg has never 
been granted authority by the State of 
Kansas to do business in that State as a 
foreign corporation. 

15. Defendant Gasoline Products Com- 
pany, Inc., hereinafter called Gasoline, is a 
corporation organized and existing under 
the laws of the State of Delaware. Since 
its incorporation in 1928, it has been doing 
business in the State of New York but it 
has never been granted authority by the 
State of Kansas to do business in that State 
as a foreign corporation. 

16. Defendant Standard Oil Company 
(New Jersey), hereinafter called Jersey, is 
a corporation organized and existing under 
the laws of the State of New Jersey. It 
has never been qualified to do business in 
the State of New York, but on the hearing 
it was conceded that Jersey has at all times 
material to the issues herein been doing busi- 
ness in New York. Jersey has never been 
granted authority by the State of Kansas 
to do business in that State as a foreign 
corporation. 


17. Defendant Shell Union Oil Corpora- 
tion, hereinafter called Shell, is a corpora- 
tion organized and existing under the laws 
of the State of Delaware. On November 
2, 1936, Shell was authorized by the State 
of New York to engage in business in that 
State as a foreign corporation, and this 
authority has never been received. It has 
never been authorized by the State of 
Kansas to do business in that State as a 
foreign corporation. 


IT] 


Summary of Facts Alleged in Complaint 
Which for Purposes of the Separate 
Trial Were Ordered to Be 
Taken as True 


[Oi Refining Equipment] 
18. Prior to 1928 plaintiff had been en- 


gaged in designing and supervising the 
installation of refining equipment, particu- 
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larly distillation equipment. In addition, 
prior to that year plaintiff had developed 
and perfected plans for a pipe still for 
cracking to make gasoline, which subse- 
quently became known as the ‘“Winkler- 
Koch” still, utilizing a process of cracking 
which became known as the “Winkler- 
Koch” cracking process. 


19. The design of the Winkler-Koch 
still and process incorporated the best en- 
gineering principles and the improved mate- 
rials, equipment, and control devices’ which 
had been gradually evolved by manufac- 
turers of apparatus since the need for such 
equipment under the extreme conditions 
necessary for a cracking operation had 
arisen following the increased demand for 
gasoline after the year 1912. 

20. Plaintiff’s still and process involved 
no patentable departure from the prior art 
and was not patented by plaintiff or coy- 
ered by any valid unexpired patent owned 
by others. 

21. Plaintiff offered to engineer, con- 
struct, and install its still for refiners in 
consideration of payment for plaintiff's en- 
gineering services and without the require- 
ment of continuing royalty payments. 
Between April, 1928, and the end of 1929 
plaintiff entered into sixteen contracts with 
various independent refiners for the con- 
struction and installation in the United States 
of Winkler-Koch cracking stills, realizing 
an aggregate net profit therefrom of 
$516,535.52. 

22. All of the aforesaid contracts had 
been obtained by plaintiff in competition 
with Universal Oil Products Company, 
hereinafter called Universal, and with de- 
fendants Gasoline, Indiana, Texas, Jersey, 
and Gulf, some of which were then engaged 
in seeking to grant patent licenses and to 
collect royalties for the practice of their 
respective cracking processes, and to design 
and construct, either themselves or through 
defendant Kellogg, the cracking equipment 
necessary thereto. 

23. Plaintiff's still and process far ex- 
celled any still then commercially operated, 
and far excelled any processes then being 
offered to the independent refiners by the 
patent licensing defendants, and the suc- 
cessful and profitable operation of plaintiff's 
still opened to independent refiners the sp- 
portunity to acquire a cracking still and 
process utilizing the best principles of engi- 
neering without obligating themselves to 
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pay a continuing and onerous royalty to 
one or more of the defendants. 


[Conspiracy Alleged] 


24. Beginning in 1928 and during all of 
the times hereafter referred to, Universal, 
Standard Oil Company of California and 
the defendants combined and conspired to 
monopolize and restrain, and have in fact 
unlawfully restrained and. monopolized the 
trade and commerce in the licensing of pat- 
ented cracking processes and patented ap- 
paratus used in connection therewith, and 
in the business of engineering and design- 
ing and supervising the purchase, sale, and 
installation of cracking processes and 
equipment, by various means, including (a) 
the creation and control of a pool of sub- 
stantially all patents relating to and affect- 
ing cracking processes and apparatus therefor, 
(b) the elimination of competition previ- 
ously existing among themselves, and (c) 
the use of the irresistible economic force 
acquired through the patent pool to restrain 
and eliminate competition by others. 


25. One of the specific objects of the 
said combination and conspiracy was to 
eliminate the plaintiff from the business of 
designing and installing unpatented, roy- 
alty-free cracking equipment and processes 
in the United States. 


26. The contracts and arrangements by 
which defendants created and from time to 
time controlled and implemented their pat- 
ent pool and otherwise formed and put into 
effect their combination and conspiracy in 
restraint of trade need not here be reviewed 
save to note that in 1931 defendants Shell, 
Atlantic, Texas, Indiana, Jersey, and Gulf, 
together with Standard Oil Company of 
California, acquired various degrees of finan- 
cial interest in and control of Universal. 


[Acts of Defendants] 


27. The overt acts which directly affected 
the plaintiff may be briefly summarized as 
follows: 


(a) With the objects of destroying plain- 
tiff’s financial structures and business and 
of compelling all independent users of 
Winkler-Koch stills to accept licenses from 
one or more of the defendants, and with 
the further objects of intimidating any pro- 
spective purchaser of the Winkler-Koch 
still and of deterring such purchaser from 
dealing with plaintiff, all in order to elimi- 
nate and restrain plaintiff's business of con- 
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tracting for the installation of cracking 
stills in competition with themselves, de- 
fendants Gasoline, Indiana, and Texas, and 
conspirator Universal, beginning in 1929 and 
continuing to 1942, instituted and prosecuted 
forty suits against substantially all of the 
several independent users of Winkler-Koch 
stills, alleging patent infringement by the 
Winkler-Koch still and process of an ag- 
gregate of thirty-two patents, containing 
three hundred seventy-four separate claims 
of invention. 


(b) Subsequent to 1931, and while patent 
infringement suits were being instituted and 
prosecuted, the conspirators, especially those 
engaged primarily in granting licenses, 
namely, Gasoline Products and Universal, 
through advertisements, controlled publicity, 
letters and notices sent to refiners, and the 
oral statements of agents, asserted patents 
in a scope not warranted by the patents 
and contrary to the patent laws, for the 
purpose of demoralizing the trade, embar- 
rassing plaintiff, and destroying plaintiff’s 
business. These defendants, by the same 
means, and for the purpose of deterring 
independent refiners from dealing with 
plaintiff, represented falsely that the patents 
owned or controlled by defendants and by 
others who have granted licensing rights 
to the defendants covered every form and 
type and detail of every cracking operation 
and of all cracking apparatus, and also 
represented truthfully that the only way in 
which a refiner practicing any modern or 
practical kind of cracking process could 
escape highly expensive infringement suits 
was by taking a license from one of the 
defendants. 


(c) The conspirators threatened to insti- 
tute infringement suits against any refiners 
who appeared incti.cd to enter into con- 
tracts with the plaintiff for the construction 
of a Winkler-Koch cracking still, and they 
endeavored to convince such refiners that 
the operation of the Winkler-Koch process 
was unsafe because it infringed a large 
number of patents owned by defendants or 
under which defendants had licensing 
rights, so that if a refiner installed plaintiff's 
unit he would be subject to a multiplicity 
of infringement suits. 


(d) The patent infringement suits insti- 
tuted against Winkler-Koch still users were 
brought and prosecuted by Universal, Gaso- 
line Products, Indiana, and Texas acting in 
concert, pursuant to the conspiracy to elim- 
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inate plaintiff from competition, with the 
purpose of overwhelming the Winkler-Koch 
users by imposing upon each such user the 
necessity of choosing between assuming the 
large expense of defending one or more 
infringement suits or of agreeing to pay 
royalty to one of the named defendants. 
The inclusion in the complaints in these 
suits of allegations of infringement of nu- 
merous patents upon which the respective 
plaintiffs did not intend to rely, and upon 
which they in fact did not rely by obtaining 
a trial on the merits, was intended to and 
did serve to impose heavy additional ex- 
pense upon the defendants who contested 
the suits. 


[Fraudulent Infringement Case Alleged] 


(e) Save for the adjudication on June 26, 
1935, in Root Refining Company v. Universal 
Oil Products Company, 78 F. 2d 991, which 
was later found to be fraudulent and cor- 
rupt (Root Refining Company v. Universal 
Oil Products Company, 169 F. 2d 514), and 
which was in any event overruled on the 
merits by the Supreme Court in Universal 
Oil Products Company v. Globe Oil and Re- 
fining Company, 322 U. S. 471, all of the 
patents which were relied upon by defend- 
ants in obtaining a trial upon the merits 
of an infringement action against a Wink- 
ler-Koch still user were either clearly in- 
valid or not infringed by the Winkler-Koch 
still and process and were so adjudicated. 


. (£) Universal’s suits against Root Refin- 
ing Company, hereinafter referred to as the 
Root case, were among the suits designed 
to exert pressure upon those who had re- 
fused to take a license under the patent 
pool, and Universal’s fraud in that case 
was a step taken by it in furtherance of 
the conspiracy among the defendants. The 
details of the fraud will be found in an 
earlier decision in this case, 79 F. Supp. 
1013. The fraudulent decision remained in 
effect as an ostensible lawful adjudication 
and determination that the operation of the 
Winkler-Koch still constituted an infringe- 
ment of Universal’s patents to Dubbs, No. 
1,392,629, and to Egloff, 1,577,593, through- 
out the lives of said patents, thereby elimi- 
nating the Winkler-Koch still as a threat 
to defendants’ licensing structure at least 
until May 12, 1942, when the Egloff patent 
expired. 

(g) Until May or June, 1944, Universal 
continued to assert the fraudulent Root de- 
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cision either as a precedent or a binding 
estoppel against other Winkler-Koch still 
users, and by such means endeavored to 
compel unlicensed users of Winkler-Koch 
stills to enter into agreements with Uni- 
versal, paying tribute to it under its patents. 
In or about October, 1944, after Univer- 
sal’s fraud in the Root case had come to 
light, defendants affirmatively divested them- 
selves of all financial interest in and control 
of Universal. 

(h) The decision of the District Court 
of Delaware in the Root case (6 F. Supp. 
763) was ultimately overruled by the Su- 
preme Court in 1944 as reported at 322 
USS 4716 


28. One of the results of all of the acts, 
arrangements, and contracts of the con- 
spirators, pursuant to the conspiracy, was 
the destruction of plaintif’s business in 
contracting fo. and designing and installing 
its unpatented, royalty-free cracking equip- 
ment and process. 

ek Ack 


IV 
The Picudcd Theory of Damages 
[Damages Result from Single Objective] 


29. On the theory that the damages sus- 
tained by plaintiff were the aggregate effect 
of the series of acts committed by the 
conspirators, all being aimed at a single 
result and all contributing to the ultimate 
destruction of plaintiff's business of con- 
tracting for, and designing and installing, 
the Winkler-Koch cracking process and 
unit, the complaint computes plaintiff’s 
damages by a comparison of the profits 
earned in a base period before the effects 
of the conspiracy were apparent with the 
greatly reduced profits earned thereafter 
and up to the date of the filing of the 
complaint herein. The reduction in average 
profit for various periods of time has been 
determined for the entire period, and the 
amount thus derived is alleged to be the 


damage suffered by plaintiff. 
* * x 


V 
The Issues Involved 


[Applicable Statutes] 


35. The following issues are of a general 
nature and are common to all of the 
defendants: 

(a) Whether the Act of Congress of Oc- 
tober 10, 1942 (56 Stat. 781), is operative 
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to suspend the applicable statutes of limi- 
tations as to the cause or causes of action 
asserted against defendants not barred as 
of October 10, 1942. 


(b) Whether the applicable statutes of 
limitations of the States of Kansas or New 
York began to run with each of defendants’ 
acts claimed to have been done pursuant to 
the alleged conspiracy and to have injured 
plaintiff, or began to run only if and when 
the alleged conspiracy shall have been ter- 
minated or consummated. 


(c) Whether the facts relating to the 
alleged bribery and corruption of a member 
of the federal judiciary operate to suspend 
the running of any applicable statutes of 
limitations. 


36. It has been stipulated that defendants 
Atlantic, Gulf, Indiana, and Texas are, and 
each of them is, entitled under the laws of 
the State of New York and of the State 
of Kansas to such benefits as may be af- 
forded by the statutes of limitations of the 
State of Kansas. Consequently, as concerns 
these defendants, the only further issue 
which need be determined is whether the 
period of limitation provided by the statutes 
of limitations of the State of Kansas appli- 
cable to a treble damagé action brought 
under Section 4 of the Clayton Act (15 
U.S. C., §15) is one, two, or three years. 


37. With respect to defendants Gasoline 
and Kellogg, it has been stipulated that 
these defendants are, and each of them is, 
entitled to such benefits as may be afforded 
by the statutes of limitations of the State 
of New York. It has been further stipu- 
lated that these defendants are, and each 
of them is, entitled under the laws of the 
State of New York and the State of Kansas 
to such benefits as may be afforded by the 
statute of limitations of the State of Kansas 
in the event this Court shall find said de- 
fendants to have been foreign corporations 
“authorized to do business in the State” of 
Kansas within the meaning of Section 309 
of Chapter 60 of the Laws of Kansas (Kan. 
Gen. Statutes (Corrick 1935)) and subject 
to service of process within the State of 
Kansas. Thus with respect to these de- 
fendants the further issues are: 


(a) Whether the period of limitation pro- 
vided by the statutes of limitations of the 
State of New York applicable to a treble 
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damage action brought under Section 4 of 
the Clayton Act is three or six years. 


(b) Whether the period of limitations 
provided by the statutes of limitations of 
the State of Kansas applicable to this treble 
damage action is one, two, or three years; 
and 


(c) Whether either of these defendants 
was “authorized to do business in the State” 
of Kansas and subject to service of process 
within that State; in other words, whether 
the statutes of limitations of the State of 
Kansas were tolled as to either of these 
defendants by reason of absence from that 
State. 


38. The defendants Shell and Jersey also 
claim that they are entitled to such bene- 
fits as may be afforded by the statutes of 
limitations of the State of Kansas. How- 
ever, plaintiff has not stipulated with these 
defendants with respect to Kansas limita- 
tions as it did in the case of Kellogg and 
Gasoline. 


As to the defendant Jersey, it has been 
conceded that even though not qualified in 
New York, it was doing business in that 
State to a sufficient extent to be entitled 
to such benefits as may exist under the 
law of New York. No similar agreement 
was made with respect to defendant Shell; 
as to it, plaintiff claims that the New York 
statute of limitations was tolled until No- 
vember 2, 1936, when Shell was qualified to 
do business in the state. Accordingly, the 
further issues as to these defendants are: 


(a) Whether the period of limitation pro- 
vided by the statutes of limitations of the 
State of New York applicable to this action 
is three or six years; and 


(b) Whether the period of limitation pro- 
vided by the statutes of limitations of the 
State of Kansas applicable to a treble dam- 
age action brought under Section 4 of the 
Clayton Act is one, two, or three years; 


(c) Whether the applicable statute of 
limitations of the State of Kansas is tolled 
against these defendants by reason of ab- 
sence from that state. 


As to defendant Shell, a further issue is: 


(d) Whether the applicable statute of 
limitations of the State of New York was 
tolled against it by reason of absence from 
that state until it qualified to do business 
there on November 2, 1936. 
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VI 


The Nature and Time of Accrual of 
Plaintiff's Cause of Action 


[Nature of the Conspiracy] 


39. The facts alleged in the complaint 
and in the bill of particulars (which on 
this separate trial are to be taken as true) 
disclose a series of acts committed by the 
conspirators with a common design and 
for the common purpose of destroying 
plaintiff's business in the Winkler-Koch 
cracking process and unit; they were so 
integrated and took place in such close and 
inextricable connection that for purposes 
of appraising the nature of plaintiff’s claim, 
the complete sequence of acts and events 
constitutes an interdependent whole. 


40. The facts alleged also establish that 
the individual activities of the defendants 
were inseparable elements of a larger pro- 
gram designed to accomplish that specific 
object of the conspiracy which was aimed 
at the elimination of plaintiff from competi- 
tion in the cracking equipment field; the 
numerous and varied methods and means 
by which the conspirators effectuated their 
conspiracy to the extent to which it was 
directed at plaintiff cannot be segregated 
one from the other as separate and distinct 
invasions of plaintiff's interests. 


41. The individual acts of the conspirators 
pursuant to the conspiracy may not be regarded 
as separate transactions or occurrences among 
which the total damage sustained by plain- 
tiff may be apportioned ; all of them contributed 
collectively to the injury complained of. 


42. For example, Universal’s fraud in the 
Root case—a step taken by a conspirator 
in furtherance of the conspiracy—was so 
interlaced with the other acts contemplated 
by the general scheme against plaintiff that 
it served not only to conceal the full extent 
of plaintiff's cause of action, but also effec- 
tively eliminated plaintiff’s competition until 
expiration of the Egloff patent in 1942. 
There is no conceivable method by which 
it may be determined that during that time 
plaintiff's injuries and damages were at- 
tributable to specific acts other than the 
falsely adjudicated fact that the process 
infringed Universal’s patents. 

43. The purpose and object of the con- 
spiracy to eliminate plaintiff from competi- 
tion in the cracking equipment and process 
field was accomplished when plaintiff's busi- 
ness in contracting for the design, engineer- 
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ing and installation of the Winkler-Koch 
cracking process and unit was destroyed 
and plaintiff discontinued soliciting said 
business; this destruction resulted from the 
aggregate effect of all of the acts alleged. 
No date of destruction of plaintiffs said 
business is fixed at this time, but the same 
is left open as an issue of fact which may 
be determined at the general trial of this 
case on the merits. 


44. Plaintiff had general knowledge, at or 
about the date of their occurrence, of the 
acts and circumstances of the conspirators 
alleged in the complaint save those relating 
to Universal’s fraud in the Root case. On 
or about May 29, 1941, plaintiff for the first 
time acauired knowledge of certain facts 
which led plaintiff to believe that Universal 
had obtained by fraud from the Circuit 
Court of Appeals for the Third Circuit a 
favorable decision in the Root case. 


VII 


Suability of Defendants and Tolling 
Considerations 


[Status of Defendants in the States] 


45. At all times material to the issues 
sub judice, defendant Atlantic was authorized 
to do business in the State of Kansas as a 
foreign corporation and had in that State 
a designated statutory agent for service of 
process upon it. 

46. At all times material to the issues 
sub judice, defendant Gulf was authorized 
to do business in the State of Kansas as a 
foreign corporation and had in that State 
a designated statutory agent for service of 
process upon it. 

47. At all times material to the issues 
sub judice, defendant Texas was authorized 
to do business in the State of Kansas as 
a foreign corporation and had in that State 
a designated statutory agent for service 
of process upon it. 

48. At all times material to the issues 
sub judice, defendant Indiana was authorized 
to do business in the State of Kansas as 
a foreign corporation and had in that State 
a designated statutory agent for service of 
process upon it. 

49. Although defendant Kellogg, at all 
times material to the issues sub judice, was 
engaged, with respect to the State of Kansas, 
in certain activities in interstate commerce: 
(a) It has never been authorized to do busi- 
ness in the State of Kansas as a foreign 
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corporation; (b) Prior to 1942 it was not 
doing business in the State of Kansas; (c) 
Prior to 1942 it did not have any person 
in the State of Kansas through whom valid 
service of process could have been had 
upon it; and (d) Its activities in the State 
ot Kansas were unlawful in that it was 
violating the anti-monopoly laws of that 
State. 


50. At all times material to the issues 
sub judice, Kellogg was authorized to do 
business in the State of New York as a 
foreign corporation, and had in that State 
a designated statutory agent for service of 
process upon it. 


51. Although defendant Gasoline, at all 
times material to the issz7s sub judice, was 
engaged, with respect to the State of Kansas, 
in certain activities in interstate commerce: 
(a) It has never been authorized to do busi- 
ness in the State of Kansas as a foreign 
corporation; (b) Prior to 1942 it was not 
doing business in the State of Kansas; (c) 
Prior to 1942 it did not have any person 
in the State of Kansas through whom valid 
service of process could have been had 
upon it; and (d) Its activities in the State 
of Kansas were unlawful in that it was vio- 
lating the anti-monopoly laws of that State. 


52. At all times material to the issues 
sub judice, Gasoline was doing business in 
the State of New York as a foreign corpo- 
ration, and had in that State officers and 
directors upon whom process for it could 
have been served. 


53. Defendant Jersey has never been au- 
thorized to do business in the State of 
Kansas as a foreign corporation; at no time 
was it doing business in that State. 


54. Although Jersey has never been au- 
thorized to do business in the State of New 
York as a foreign corporation, it was, at 
all times material to the issues sub judice, 
actually doing business in that State and 
had officers and directors in the State of 
New York upon whom valid process for 
it could have been served. 


55. Defendant Shell has never been au- 
thorized to do business in the State of 
Kansas as a foreign corporation; at no time 
was it doing business in that State. 


56. Shell did not become authorized to 
do business in the State of New York as a 
foreign corporation until November 2, 1936. 
While prior to the given date it had main- 
tained its executive offices in the City and 
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State of New York, and its principal off- 
cers had been rresent thereat, there is no 
showing that prior to November 2, 1936, 
Shell was doing business in the State of 
New York. Neither had Shell prior to No- 
vember 2, 1936, designated any agent for 
the acceptance of service of process on 
Shell in the State of New York. 


CONCLUSIONS OF LAW 
[Federal Tolling Act] 


1. The Federal Tolling Act enacted by 
Congress on October 10, 1942, as amended 
June 30, 1945 (56 Stat. 781, c. 589; 59 Stat. 
306, c. 213; see annotation following 15 
U. S. C. § 16), is not to be restricted, and 
includes, and applies to, private suits pur- 
suant to 15 U. S. C. §15 for threefold 
damages based on violations of the federal 
antitrust laws, as well as to those brought 
by the government. 


2. The aforesaid Federal Tolling Act was 
effective to suspend all limitations appli- 
cable to this suit as of October 10, 1942, 
to the time of filing the complaint herein 
on March 16, 1945, with the result that 
plaintiff's damages, if any, which were not 
barred on October 10, 1942, may be re- 
covered by it. 


[A Federal Question] 


3. The statutory basis for the case at bar 
being Section 4 of the Clayton Act (15 
U.S. C. § 15), the nature of this action, the 
time of its accrual, and the character of the 
damages sought are federal, not state, ques- 
tions. These federal questions must be an- 
swered upon a consideration of the federal 
statute involved in the light of the principles 
announced by the federal courts, and are 
not governed or controlled by state deci- 
sional law. 


[State Statutes Applicable] 


4. Since there is no federal statute of limi- 
tations governing private suits brought 
under Section 4 of the Clayton Act (15 
U. S. C. §15), the statutes of limitations 
of the State of New York, in which this 
Court is sitting, are applicable to the case 
at bar, including the borrowing provisions 
of Section 13 of the New York Civil Prac- 
tice Act. Therefore, the controlling period 
of limitations is either that of New York 
or that of Kansas, where the cause of action 
arose, whichever is shorter, but in borrow- 
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ing the limitations laws of Kansas, there 
must be included the tolling provisions of 
the statutes of that state. 


[Compensatory Damages] 


5. An action for damages under Section 4 
orethe Clayton Ach (lo) Ul S. C2815)! 4s 
not one for a penalty. The damages re- 
coverable are, under federal law, compen- 
satory in nature. Hence: 


(a) The New York period of limitations 
applicable to this action is that provided 
by Section 48 (2) of the New York Civil 
Practice Act, namely, six (6) years for an 
“action to recover upon a liability created 
by statute, except a penalty or forfeiture.” 

(b) The Kansas period of limitations ap- 
plicable to this action is that provided by 
Section 60-306 (2) of the Kansas General 
Statutes, namely, three (3) years for “actions 
upon a liability created by statute, other 
than a penalty or forfeiture.” 

(c) This action is not governed by the 
limitations of Section 49 (3) of the New 
York Civil Practice Act (three years) or by 
that of Section 60-306 (4) of the Kansas 
General Statutes (one year) or Section 
60-306 (3) of the Kansas General Statutes 
(two years). 


[A Single Wrong and Cause of Action] 


6. The facts alleged in the complaint 
(which for the purpose of this separate trial 
are to be taken as true) establish a single 
wrong and constitute a single cause of 
action. 

7. Where, as here, the suit is for the 
damages resulting from a single continuous 
wrong and from the cumulative effect of a 
contemplated series of acts designed to 
accomplish a common purpose and object, 
the cause of action did not accrue, and 
applicable limitations did not begin to run 
until the common purpose and object of the 
conspiracy had been achieved. 

8. The multiple cause of action rule 
adopted and applied in certain antitrust cases 
which appears to require that applicable 
limitations begin to run from the time each 
overt act occurs or each item of injury is 
sustained is not applicable to the facts of 
the case at bar. 

9. This is not a case where the con- 
spiratorial acts were individualized overt 
acts which were per se violations of the anti- 
trust laws. Nor is this a case where the 
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individualized acts of the conspirators, cven 
though not per se violations of the antitrust 
laws, were single acts on single days con- 
stituting completed torts committed against 
plaintiff, to each of which a definite injury 
and consequent damages may be attributed. 
Here many if not all of the acts (except 
of course Universal’s fraud of which plain- 
tiff was unaware) standing alone were law- 
ful and innocent per se and are actionable in 
the tort sense only because they were bound 
together as parts of a single plan—the ille- 
gality of the plan making its otherwise 
lawful parts unlawful. 


[Applicable Equitable Doctrine] 


10. Under federal law when a federal cause 
of action involves a fraud the running of 
a federal statute of limitations is suspended 
until discovery of the fraud, despite the 
failure of the statute to contain such a 
qualifying provision. This equitable doc- 
trine or mitigating construction is read into 
every federal statute of limitations. 


11. Whe, as here, 2 federal statute of 
limitations has not been provided in respect 
of private actions for damages under Sec- 
tion 4 of the Clayton Act (15 U.S. C. §15) 
and in consequence thereof this Court must 
adopt and apply the statutes of limitations 
of the States of New York and Kansas, 
those adopted statutes are subject to the 
equitable doctrine and mitigating construc- 
tion set forth in conclusion No. 10. It 
would be incongruous to confine a federal] 
right within the bare terms of a state stai- 
ute of limitations unrelieved by the settled 
federal equitable doctrine as to fraud, when 
even a federal statute of limitations would 
be given the mitigating construction required 
by that doctrine. 


[Findings from Conclusions] 


12. Subject to Conclusions 6 to 9, inc., 
limitations did not begin to run until after 
May 29, 1941, when plaintiff learned for the 
first time of certain facts which led plaintiff 
to believe that the Root decision had been 
obtained by fraud. 


13. Subject to Conclusions 6 to 12, inc., 
the following additional conclusions are an- 
nounced: (a) Defendants Atlantic, Gulf, 
Texas, and Indiana are, and each of them 
is, entitled to the three (3) year period of 
limitations afforded by the statutes of limi- 
tations of the State of Kansas. (b) The 
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statute of limitations of the State of Kansas 
was tolled as to defendants Kellogg, Gaso- 
line, Jersey and Shell because each of those 
defendants was, at all times material to the 
issues sub judice, “out of the state” of Kan- 
sas, was not “authorized to do business” 
in the State of Kansas as provided in Kansas 
General Statutes § 60-309, and was not sub- 
ject to valid service of process within that 
State. (c) Defendants Kellogg, Gasoline, 
and Jersey are, and each of them is, en- 
titled to the six (6) year period of limita- 
tions afforded by the statutes of limitations 
of the State of New York. (d) The statute 
of limitations of the State of New York was 
tolled as to defendant Shell until November 
2, 1936, because prior thereto it was “out of 
the state’ of New York, was not doing 
business in that State, and was not subject 
to valid service of process; the six (6) year 
period of limitations afforded by the statute 
of limitations of the State of New York 
did not start to run in favor of Shell until 
November 2, 1936. 


14. The ultimate question posed in Find- 
ing of Fact No. 5, is answered as follows: 


Giving effect only to the Federal Tolling 
Act, plaintiff is not barred by limitations 
as against any defendant from recovery of 
all damages which were not barred on the 
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effective date of that Act, i. e., October 10, 
1942. 


Considering also only the applicable Kansas 
three-year period of limitations, plaintiff is 
not barred, as against Atlantic, Gulf, In- 
diana, and Texas, from recovery of damages 
from October 10, 1939. Considering also 
only the applicable New York six-year 
period of limitations, plaintiff is not barred, 
as against Gasoline, Jersey, and Kellogg, 
from recovery of damages from October 10, 
1936, and as against Shell from any date 
whatsoever. 


Considering also the single nature of plain- 
tiffs cause of action, and giving effect to 
the federal rule of construction of statutes 
of limitations in cases involving fraud, plain- 
tiff is not barred from recovery of damages 
against any defendant from any date. This 
is so regardless of the date on which 
plaintiff's business in contracting for and 
designing and installing cracking process 
equipment was destroyed, inasmuch as neither 
three nor six years elapsed between the 
date of the notice of the fraud, not earlier 
than May 29, 1941, and the effective date 
of the Federal Tolling Act, i. e., October 
10, 1942. 


Counsel may prepare and submit on proper 
notice an order in accordance herewith. 


[62,893] Alfred Bell and Company, Ltd. v. Catalda Fine Arts, Inc., Michael F. 
Catalda and United States Printing and Lithograph Company. 


In the United States Court of Appeals for the Second Circuit. 
1950. Docket No, 21599. Argued June 7, 1951. 


No. 271, October Term, 
Decided July 20, 1951. 


Appeals by plaintiffs and defendants from a judgment of the United States District 


Court for the Southern District of New York. Affirmed on defendant’s appeal. 


on plaintiff's appeal. 


Modified 


Sherman Antitrust Act 


Infringement of Copyrights—Defenses—Price Fixing and Restriction of Output.— 
Where a price-fixing provision of a guild is confined to foreign countries and did not affect 
sales in the United States and an agreement to restrict output of the guild did have only 
an incidental reference to sales in the United States and the same was not imposed with 
sales in the United States in mind, a copyright owner of mezzotint engravings of paintings 
may maintain an action for infringement since the infringer did not establish the antitrust 
“unclean hands” defense. The policy of preventing piracy of copyrights and the policy 
of enforcing the antitrust laws must be balanced in view of the Supreme Court’s somewhat 
narrow scope of the “unclean hands” doctrine. The comparative innocence or guilt of 
the parties, the moral character of their acts, the extent of harm to the public, and the 
penalty inflicted on the copyright owner if relief is denied must be considered. If the 
infringers’ piracy is unmistakably clear and the copyright owner’s infraction of the antitrust 
laws is doubtful and at most marginal, the rights of the copyright owner should be enforced. 


See the Sherman Act annotations, Vol. 1, { 1021.361, 1660.200. 
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For the plaintiff: Guggenheimer and Untermyer (Abraham Shamos, Rudolph E. Uhl- 


man and William J. Cohen, of counsel). 


For the defendants: Ehrich, Royall, Wheeler and Holland (James G. Holland and 
Robert A. Roth, of counsel), for United States Printing and Lithograph Co. and Purdy 
and Lamb (Edmund F. Lamb and Anthony B. Cataldo, of counsel), for Catalda Fine Arts, 


Inc. and Michael F. Catalda. 


The facts are reported in the opinions of the District Judge. 


86 F. Supp. 399. 


See 74 F. Supp. 973 and 


For previous decisions in the same case, see 1946-1947 TRADE CASES 1 57,627 and 57,643. 


Before CHASE, CLARK and FRANK, Circuit Judges. 


FRANK, Circuit Judge: [Jn full text except 
for that portion of the opinion (1) discussing 
the scope and subject matter of copyrights 
and (2) holding that reproductions of works 
in the public domain can be copyrighted and 
that the copyrights were not lost because of 
the reproduction of the mezzotints in cata- 
logues. | 

[Kiefer-Stewart Case] 


3. We think the defendants did not establish 
the antitrust “unclean-hands” defense: (1) 
The Guild’s price-fixing provision was ex- 
plicitly confined to Great Britain and Ire- 
land, and did not affect sales in the United 
States. (2) As to the Guild agreement to 
restrict output,” there are these consider- 
ations: Of some 600 or 700 members, ac- 
cording to the testimony only “one or two” 
are in this country; for all that the slender 
proof shows, their participation in Guild 
activities may have been limited to the re- 
ceipt of Guild catalogues; the plaintiff has 
no Office or assets here, and there is no evi- 
dence that it acted here on behalf of the 
Guild. So far as the evidence discloses, the 
output restriction was not imposed with 
sales in the United States in mind. Accord- 
ingly, we take it that the restriction was 
meant to have, and did have, at most, only 
an incidental, peripheral, reference to sales 
in the United States of America.” All the 
foregoing is important since recently the 
Supreme Court, in similar contexts, has 
given the “unclean hands” doctrine a some- 
what narrowed scope. Kiefer-Stewart Co. 


v. Seagram & Sons, Inc., 340 U. S. 211, 214.7 
We have here a conflict of policies: (a) that 
of preventing piracy of copyrighted matter 
and (b) that of enforcing the antitrust laws. 
We must balance the two, taking into ac- 
count the comparative innocence or guilt of 
the parties, the moral character of their 
respective acts, the extent of the harm to 
the public interest, the penalty inflicted on 
the plaintiff if we deny it relief. As the 
defendants’ piracy is unmistakably clear, 
while the plaintiffs’ infraction of the anti- 
trust laws is doubtful and at most marginal, 
we think the enforcement of the first policy 
should outweigh enforcement of the second.” 


[Attorneys Fees| 


4. The trial judge did not “abuse” his 
discretion as to the allowance or amount of 
attorneys’ fees. We agree with his rulings, 
and his reason therefor, concerning the items 
of accounting for profits—with but one ex- 
ception: We think he erred in allowing de- 
fendants to deduct their income taxes. He 
said, ‘““The nature of defendants’ acts is, of 
course darkened somewhat by the use of a 
false copyright label, by sales after notice, 
and by the defendant Lithograph’s apparent 
unconcern over the validity of the plaintiff’s 
copyright, so long as defendants Catalda 
Company and Catalda were willing to in- 
demnify Lithograph”; he also said that de- 
fendants ‘were not innocent of knowledge 
of the claimed copyright by the plaintiff of 
the subjects in suit.” Nevertheless, he held 


18 A copyright-owner, where he does not act 
in concert with others, may lawfully restrict 
his output and charge what prices he pleases 
for there is no statutory provision forbidding 
such conduct. 

That a statute might so forbid, see the legis- 
lation (cited in note 3c, swpra) of twelve of the 
states shortly before the addition of the Con- 
stitution. 

19 Cf. United States v. Aluminum Company of 
America, 148 F. (2d) 416, 443 (C. A. 2). 
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Defendants do not contend, nor is there any 
evidence in the record, that the restriction was 
invalid in England. 

2 See also Bruice’s Juices v. American Can 
Co., 330 U. S. 243; Automatic Radio Co, v. 
Hazeltine, 339 U. S. 827, 832. 

21 Cf. Standard Oil Co. v. Clark, 163 F. (2d) 
917, 926 (C. A. 2); West 52nd Theatre Co. v. 
Tylor, 178 F. (2d) 128 (C. A. 2); Turner Glass 
Corp. v. Hartford Empire Co., 173 F. (2d) 49, 53 
(Cc. A. 7); Interstate Hotel Co. v. Remick Music 
Corp., 157 F. (2d) 744 (C. A. 8). 
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that “their villainy is not of the deepest dye unabashed piracy is not a mark of good 
in that the copying was open, and with no faith; and we think the “claimed validity 
attempt at concealment, under a good-faith unjustified.” In these circumstances, the 
claim of a right to copy because of the claimed deduction of the taxes was improper.” To 
invalidity of the plaintiff’s copyright.” With that extent only, the judgment is modified; 
that last conclusion we disagree. Open and _ otherwise it is affirmed. 


[62,894] Federal Trade Commission v. Rhodes Pharmacal Co., Inc., a corporation, 
J. Sanford Rose, and Jerome H. Rose, individually and as officers of said Corporation. 


In the United States Circuit Court of Appeals for the Seventh Circuit. No. 10375. 
July 5, 1951. 
Appeal from the United States District Court for the Northern District of Illinois, 
Eastern Division. 
Federal Trade Commission Act 


Temporary Injunction Sought—False Advertising—Public Interest.—In a case involv- 
ing a Federal Trade Commission petition seeking to enjoin false advertising pending the 
determination of an administrative complaint, the Commission is entitled to a temporary 
injunction if the Commission made a showing that it had a justifiable basis for believing 
that facts existed which would reasonably lead to the conclusion that a drug company was 
engaged in disseminating advertisements of a drug in violation of the Federal Trade Com- 
mission Act. The trial judge denied the injunction because he thought the verified plead- 
ings and affidavits presented debatable questions which were not resolved by the supporting 
affidavits. He ruled that where the equities of the complaint are fully met by denial under 
oath, a preliminary injunction will not be granted. However, this rule is not the proper 
test in a public dispute involving the public interest. 


The Commission acts solely in the public interest in an effort to protect the public 
from false advertising. Although the Federal Trade Commission Act, Section 13 (a), 
entitles the Commission to an injunction pending disposition of an administrative proceeding 
“upon proper showing,” it does not define “proper showing.” The Court feels that it is “fair 
to say” that all the Commission had to show was justification for believing that facts prop- 
erly existed as would lead to a belief that the defendants were violating the Act. 


See the Federal Trade Commission Act annotations, Vol. 2, J 6125.369, 6133.11, 6630.62. 
Judgment reversed and cause remanded in Federal Trade Commission Dkt. 5691. 
Reversing an opinion of the District Court at {] 62,782. 

For the plaintiff: James W. Cassidy. 

For the defendants: Frank E. Gettleman, Arthur Gettleman, and Edward Brodsky. 


Before Major, Chief Judge, KerNER and FINNEGAN, Circuit Judges. 


KERNER, Circuit Judge. [Jn full text.] [Dissemination of False Advertisements] 
This is an appeal from a judgment dismissing 
an action brought under § 13 (a) of the Fed- 
eral Trade Commission Act (15 U. S. C. 


§ 53) to restrain defendants from the fur- 


The complaint, after alleging that the Com- 
mission had issued an administrative com- 
plaint against defendants charging them with 
; UGE: . having violated § 12 of the Act, averred that 
ther dissemination of false advertisements defendants have disseminated, and since is- 
representing that a ceriain proprietary drug guance of the administrative complaint have 
product manufactured and sold by defend- persisted in disseminating, in interstate com- 
ants is an effective remedy or treatment for merce, false advertisements in newspapers of 
arthritis and other diseases. general circulation, national in scope, to 


2 The ‘‘clean hands’’ defense was not in de- 23 Sheldon v. Metro-Goldw™ Pictures Corp.. 
fendants’ minds when they infringed: It was 106 F. (2d) 45, 53 (C. A. 2). 
not contained in defendants’ original answers to 
the complaint. 
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induce the purchase of “Imdrin’’:; that these 
advertisements are false and misleading in 
that they represent that “Imdrin” is a re- 
markable, amazing, sensational new discovery 
of scientific research, and is an adequate, 
effective and reliable treatment for all kinds 
of arthritis and rheumatism, and will arrest 
the progress of, correct the underlying causes 
of, and cure all kinds of arthritis and rheuma- 
tism, and will afford complete and immediate 
relief from the aches, pains and discomforts 
thereof. 

The complaint further alleged that in fact 
“Tmdrin,” however, taken, is not an ade- 
quate, effective or reliable treatment for, 
will not arrest the progress u/, correct the 
underlying causes of, or cure any kind of 
artiuritis or rheumatism, and will not afford 
complete or immediate relief from the aches, 
pains and discomforts thereof; that any effect 
of “Imdrin,’ when used by one suffering from 
any of the ailments mentioned, is due solely 
to the acetylsalicylic acid (commonly known 
as aspirin) and the manganese silicylate con- 
tent in the preparation; that there are many 
cases of arthritis which may be cured com- 
pletely if proper diagnosis and adequate treat- 
ment are received promptly; that the further 
dissemination of such false advertisements 
may cause immediate and irreparable injury 
to the public in that persons induced by 
such false advertisements to purchase “Im- 
drin” may delay proper treatments, and 
thereby suffer permanent and irreparable 
crippling; that various unavoidable delays 
in the proceedings before the Commission 
have been encountered, and that until a cease 
and desist order issued by the Commission 
becomes final, the dissemination of defend- 
ants’ false advertising can be halted only 
by the granting of a temporary injunction. 


[Affidavits of Medical Experts] 


The complaint was supported by affidavits 
of medical experts, distinguished members 
of the medical profession, specializing in 
the diagnosis, treatment and study of arth- 
ritis and related diseases. The affiants in 
these affidavits averred that they were in 
daily contact with people who suffer from 
arthritis, rheumatism and other similar ail- 
ments; they stated that they had had many 
conversations with different patients in which 
they were told of the various advertisements 
of proprietary medicines and what the pa- 
tients understood from such advertisements, 
and were in a position to know what adver- 
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tisements of so-called remedies for arthritis 
and rheumatism mean to persons suffering 
from diseases of this nature; that they had 
examined the advertisements here involved, 
and that such advertisements would mean 
to persons afflicted with various kinds of 
arthritis that “Imdrin” is a cure for such 
an ailment. 


[Defendants’ Answer Supported by Affidavits} 


Defendants’ answer, supported by affidavits 
of five physicians, denied that the advertise- 
ments were false. Additional affidavits were 
filed by the Commission, purporting to discredit 
the qualifications of the physicians whose 
affidavits the defendants had annexed to 
their answer. 

The trial judge denied the injunction and 
dismissed the complaint because he was of 
the opinion that the verified pleadings and 
affidavits presented debatable questions which 
were not resolved by the supporting affidavits, 
and adjudged that 


“(Where the equities of the complaint 
are fully and explicitly met by denial un- 
der oath, a preliminary injunction will not 
be granted.” 


While that may be the rule in private dis- 
putes which do not involve the public in- 
terest, we think that in the instant case the 
court failed to apply the proper applicable 
legal principles. 


[Handling of Injunctions by Court] 


It is true, of course, that an appellate court 
will not ordinarily interfere with the action 
of a trial court either in granting or with- 
holding an injunction, Hecht Co. v. Bowles, 
321 U. S. 321, and Bowles v. Huff, 146 F. 2d 
428, and will not reverse such an order unless 
it appears that there was a palpable misappli- 
cation of well-settled rules of law on the part 
of the trial judge, City of Chicago v. Fox Film 
Corp., 251 Fed. 883, and Walling v. National 
Ice & Fuel Corp., 158 F. 2d 28. It will, how- 
ever, reverse for failure to apply appropriate 
equitable and legal principles to the facts, 
Creedon v. Warner Holding Co., 162 F. 2d 115, 
and where an injunction is authorized by stat- 
ute, it is enough if the statutory conditions 
are satisfied. Henderson v. Burd, 133 F. 2d 
515; Shadid v. Fleming, 160 F. 2d 752. In 
such cases courts go much further to give relief 
than they are accustomed to go when only 
private interests are involved. This is so 
because 
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“* * * the standards of the public interest, 
not the requirements of private litigation, 
measure the propriety and need for in- 
junctive relief, * * *” 


Hecht Co. v. Bowles, 321 U. S. 321, 331. 


[“Imdrin” Ingredients] 


At this point it is well to note that there 
is no question as to the component elements 
of “Imdrin,” and no significant dispute exists 
as to what “Imdrin” will actually accomplish. 
It is clear from the affidavits filed by the 
Commission that a dose of “Imdrin” is the 
equivalent of one and one-half 5-grain aspi- 
rin tablets; that aspirin is the common name 
of a substance which is described chemically 
as acetylsalicylic acid, and that the action 
of manganese salicylate is essentially the same 
as aspirin since both depend for their action 
upon their salicylate content, and that these 
ingredients are limited in their effect to such 
temporary and partial relief of pain and fever 
as may be afforded in the individual case; that 
the other ingredients, calcium succinate, thi- 
amin chloride and caffeine, which are present 
in “Imdrin,” are not considered to be of 
any thereapeutic value in the treatment of 
or in relieving the symptoms and manifes- 
tations of any kind of arthritis or related 
condition. It is also worthy of note that 
the medical affidavits of the defendants do 
not in any material respect challenge the 
facts alleged in the affidavits submitted by 
the Commission. In fact, defendants’ affiant, 
Dr. Weisberg, stated: 


“The preparation Imdrin includes in its 
formula acetylsalicylic acid and manga- 
nese salicylate and these products may be 
regarded as its most active ingredients, and 
those which confer on it analgesic prop- 
erties.” 


[Public Interest Involved] 


To protect the purchasing public against 
deceptive methods and misrepresentations 
by which purchasers are deceived, is in the 
public interest, International Art Co. v. Fed- 
eral Trade Commission, 109 F. 2d 393. In de- 
termining whether a proceeding is in the public 
interest, the Commission exercises a broad dis- 
cretion, Federal Trade Commission v. Klesner, 
280 U. S. 19, 29, and each case must be deter- 
mined on its own facts, Federal Trade Com- 
mission v. Beech-Nut Co., 257 U.S. 441. The 
Commission acts solely in the public interest, 
and the steps required for invoking the juris- 
diction of the District Court, in an effort to 
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protect the public from false advertisements 
of drugs and foods for the period during which 
the Commission’s administrative proceedings 
are in progress, are described in §13 (a) of 
the Act, which this court has held was a 
necessary part of the plan to prevent fraud 
and fraudulent commerce through fraudulent 
advertisements, and was written for the pur- 
pose of preventing the ineffectuality of pro- 
ceedings before the Commission due to the 
offender’s collecting the spoils incident to 
improper practices. Federal Trade Commis- 
sion v. Thomsen-King & Co., 109 F. 2d 516. 
That section empowers the Commission to 
bfing suit for au injunction “whenever the 
Commission has reason to believe” (1) that 
any person, partnership, or corporation is 
engaged in the dissemination of any false 
advertisement of a drug in violation of § 12, 
and (2) that it would be “to the interest of 
the public” to enjoin such dissemination 
pending final disposition of an administra- 
tive proceeding pursuant to the provisions 
of §5, and it provides that “Upon proper 
showing a temporary injunction or restrain- 
ing order shall be granted without bond.” 


[Reasonable Cause as to Violation] 


It is true that there is nothing in the Act 
Or in its legislative history to indicate what 
should be considered as a “proper showing.” 
We think, however, that it is fair to say that 
all the Commission had to show was a justi- 
fiable basis for believing, derived from rea- 
sonable inquiry or other credible information, 
that such a state of facts probably existed as 
reasonably would lead the Commission to 
believe that the defendants were engaged 
in the dissemination of false advertisements 
of a drug in violation of the Act. Le Baron 
v. Los Angeles Building & Construction Trades 
Council, 84 F. Supp. 629. See also Federal 
Trade Commission v. Koch, 3 F. T. C. Stat- 
utes & Decisions, 720. The District Court was 
not required to find the charges made to be 
true, but to find reasonable cause to believe 
them to be true. Shore v. Building & Con- 
struction Trades Council, 173 F. 2d 678, 682. 
This is to say, in the instant case, the court 
had only to resolve the narrow issue of 
whether there was “reasonable cause” to 
believe that the alleged violation had taken 
place. Compare Bowles v. Montgomery Ward 
& Co., 143 F. 2d 38, 42. The judgment must 
be reversed and the cause remanded to the 
District Court for that determination. It is 
so ordered. 
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[Dissenting Opinion] 


Major, C. J., dissenting. I would affirm 
the order under attack. Admittedly, the 
District Court was vested with a discretion 
as to the allowance or denial of the injunc- 
tion and, in my view, it cannot be said that 
there was a manifest abuse of such discre- 
tion. The statute which authorizes the Com- 
mission to apply for an injunction contains 
a limitation not found, so far as I am aware, 


in any statutory provision relating to other’ 


administrative agencies. Under § 13 (a) (15 
Wis S.C Ac S53), two conditions ace at- 
tached: first, the Commission is entitled to 
seek an injunction only when it “has reason 
to believe,” and second, it is entitled to the 
issuance of an injunction only upon a “proper 
showing.” Compliance with the first condition 
seems to be jurisdictional because in its ab- 
sence the Commission is not entitled to 
assert its claim to an injunction. The court 
in the instant case evidently recognized that 
the Commission had complied with this con- 
dition because it took jurisdiction of the 
cause and had a hearing upon the complaint 
for an injunction and defendants’ answer 
thereto. 

As pointed out in the majority opinion, 
we are in the dark as to what is meant by 
a “proper showing,” but evidently the termi- 
nology vests in the court a discretion subject 
to review only for manifest abuse. In the 
exercise of that discretion the court had a 
right to take into consideration that admit- 
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tedly the involved product had no harmful 
or deleteriouns effect on those who used it. 
Also, there was pending before the Com- 
mission a proceeding under §5 of the Fed- 
eral Trade Commission Act, wherein the 
contentions of the respective parties after 
a full hearing could be decided on their 
merits. In fact, this hearing had progressed 
to the point where a decision by the Com- 
mission could be made at an early date. As 
the District Court stated, 


“The Commission has concluded its case 
and the court is advised that in a matter 
of six weeks, the case will be concluded. 
It appears therefore, that if diligently 
prosecuted, there will be an early deter- 
mination of the merits.” 


Furthermore, at the time of argument of 
the instant matter in this court, the hearing 
before the Commission had been concluded. 
Thus, the matter on its merits awaits a 
decision by the Commission. The complaint 
in the instant matter was not filed until 
almost two years after the proceeding was 
instituted before the Commission. I have 
serious doubt if the statute contemplates the 
issuance of an injunction under such cir- 
cumstances and, in any event, the long delay 
in making application for an injunction and 
the fact that a decision by the Commission 
on the merits could shortly be expected, 
where matters which the Wigstrict Court 
might properly and evidently did take into 
consideration in the exercise of its discretion 
to deny the same. 


[7 62,895] American Can Company v. Russellville Canning Company. 


In the United States Court of Apprais for the Eighth Circuit. 


July 27, 1951. 


No. 14,141. Dated 


On appeal from the United States District Court for the Western District of Arkansas. 


Reversed and remanded for a new trial. 


Robinson-Patman Price Discrimination Act 


Damages—Discrimination—Freight Equalization—Warehouse as Basing Point.—A 
trial court’s finding that a can manufacturer’s use of a warehouse as a basing point for 
equalizing freight costs to canners in a region is unlawful and causes price discrimination 
which might substantially lessen competition since the warehouse was not the source of 
supply of cans shipped to canners in the region in carload lots, and which results in the 
seller’s receiving a different amount of money from some of its carload customers than 
from others in the region, is justified. Proof of discriminations which might lessen com- 
petition is not enough however, to allow a canner to recover damages, as it is necessary 
that the canner prove that the wrong done proximately resulted in ascertainable damage 
to: his business and property. Since the evidence shows that the equalization point 
actually agreed to, which was also not the source of supply but which would treat all 
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canners in the region equally, would require the canner to pay nearly two and a half times 
as much freight as the warehouse basing point, the usual rule that the amount of the 
price difference is the measure of damages is not applicable. 


See the Clayton Act annotations, Vol. 1, § 2024.49; and the Robinson-Patman Act 
annotations, Vol. 1, § 2212.590. 


Discrimination—Special Allowance to Customers Particularly Located—Proof of 
Injury—Cost Justification—The delivery of cans at reduced prices from a can manu- 
facturer’s factory to a canner by means of a conveyor runway is not a “furnishing of 
facilities.” Where cans could not be delivered by this system to the plaintiff, and 
where there is no proof that any of the canned goods marketed by the favored customer 
were sold at prices which had diverted consumers from the types of vegetables canned 
by the plaintiff to the type canned by the favored customer, the plaintiff is not damaged. 
The manufacturer should be allowed to justify the allowance by showing savings in the 
cost of delivery. 


See the Robinson-Patman Act annotations, Vol. 1, 2216.30. 


Discrimination—Quantity - Discounts—Cost Justification—Power of Court to Deter- 
mine Whether System was Fair and Equitable and Available to All Customers.—lIf a 
quantity discount system is adopted in good faith and a cost study during a test period of 
more than four years is honestly maintained, and reflected with substantial accuracy the 
differences in selling costs as between the customers in the different classes, a trial court’s 
conclusion that the justification was inadequate because it was not continued beyond the 
test period, did not reflect cost differences as between individual customers, and failed to 
take into consideration conjectural geographical differences in selling costs and other 
matters which might be thought to have some speculative bearing on such costs differ- 
ences, was not justified. The trial court was limited to deciding whether such discounts 
exceeded a due allowance for the difference’in the cost of selling cans to the different 
classes of customers, and could not concern itself with the question whether the system 
was fair and equitable and functionally available to all customers. The Federal Trade 
Commission is empowered to, determine the latter question under the Robinson- 
Patman Act. 


See the Robinson-Patman Act annotations, Vol. 1, {| 2212.305, 2213.15. 


Discrimination—Proof of Damage to Competitive Position.—A finding of damages 
for injury to the plaintiff's competitive position based on the failure of the plaintiff to 
maintain earnings during the postwar economic conditions upon the same level as previ- 
ously cannot be fairly attributed to the discriminatory practices of the defendant where 
the evidence indicates that the decline in business and profits was due to a declining 
market, declining availability of raw products, the declining ability of management to 
carry on the business, and other factors adversely affecting the plaintiff. 


See Robinson-Patman Act annotations, Vol. 1, § 2212.770. 


For the appellant: Charles A. Horsky (Harry L. Shniderman, John P. Woods, 
Daily and Woods, and Covington, Burling, Rublee, O’Brien and Shorb were with him on 
tHe brief). 


For the appellee: Walton Hamilton and J. M. Smallwood (Arnold, Fortas and 
Porter were with them on the brief). 


Reversing and remanding an opinion of the United States District Court for the 
Western District of Arkansas, reported in 1948-1949 Trane CasEs {| 62,529. 


Before SANBoRN, JOHNSEN, and Rippick, Circuit Judges. 


SANBORN, Circuit Judge: [Jn full text] poration. The partnership, during the 
The Russellville Canning Company, a part- period June 2, 1943, to December 31. 1947 
nership, of Russellville, Arkansas, owned bought all of the cans which it used in its 
and operated a canning plant at that place business of canning vegetables from the 
from June 2, 1943, to December 1, 1948, American Can Company, under a written 
when it sold its physical assets to a cor- contract. The total number of cans which 
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were supplied by the Can Company to the 
partnership was 24,018,526, of a net invoice 
value of $568,559.10. 


[Discrimination Charged] 


Upon the claim that it had been injured 
in its property and business by discrimina-. 
tory practices of the American Can Com- 
pany with respect to prices charged and 
facilities furnished, the Russellville Canning 
Company, as plaintiff, in 1946 brought this 
action against the Can Company for treble 
damages under Section 4 of the Clayton Act 
(Sa Stata 7302 Sec, lo. title 15 20. S.1G.)+ 
A supplement to the complaint was filed in 
1949. The plaintiff asserted that the prac- 
tices complained of were violative of Sec- 
tion 2 of the Clayton Act as amended by the 
Robinson-Patman Act (49 Stat. 1526; Sec. 
1G eli tle S59 S3C.).7 
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[Defendant's Denial] 


The defendant (appellant) denied that it 
had violated the Act in suit and that the 
plaintiff had been damaged by any of the 
practices of which it complained. 


[Trial Court Finds for Plaintiff] 


The issues were tried to the court in April, 
1949. It determined that three of the prac- 
tices asserted by the plaintiff to be violative 
of the Act had injured the plaintiff in its 
property and business to the extent of 
$125,000. These practices were: (1) equal- 
ization of freight with Fort Smith, Arkan- 
sas, on carloads of packers’ cans shipped 
by the defendant to the plaintiff at Russell- 
ville, Arkansas, from factories in Indiana 
and Illinois during the years 1943, 1944 and 
1945; (2) the granting by the defendant of 
a discount of 45¢ per thousand cans to the 
Morgan Packing Company, of Austin, 


1 “815. Suits by persons injured; amount of 
recovery. 


““Any person who shall be injured in his 
business or property by reason of anything for- 
bidden in the anti-trust laws may sue therefor 
in any district court of the United States in 
the district in which the defendant resides or 
is found or has an agent, without respect to 
the amount in controversy, and shall recover 
threefold the damages by him sustained, and 
the cost of suit, including a reasonable at- 
torney’s feée.’’ 

2813. Discrimination in price, services, or 
facilities— 

“Price; selection of customers. 


“(ay It shall be unlawful for any person 
engaged in commerce, in the course of such 
commerce, either directly or indirectly, to dis- 
criminate in price between different purchasers 
of commodities of like grade and quality, where 
either or any of the purchases involved in such 
discrimination are in commerce, where such 
commodities are sold for use, consumption, or 
resale within the United States or any Territory 
thereof or the District of Columbia or any 
insular possession or other place under the juris- 
diction of the United States, and where the 
effect of such discrimination may be substan- 
tially to lessen competition or tend to create a 
monopoly in any line of commerce, or to injure, 
destroy, or prevent competition with any person 
who either grants or knowingly receives the 
benefit of such discrimination, or with cus- 
tomers of either of them; Provided, That noth- 
ing contained in sections 12, 13, 14-21, 22-27 of 
this title shall prevent differentials which make 
only due allowance for differences in the cost 
of manufacture, sale, or delivery resulting from 
the differing methods or quantities in which 
such commodities are to such purchasers sold 
or delivered: Provided, however, That the Fed- 
eral Trade Commission may, after due investiga- 
tion and hearing to all interested parties, fix 
and establish quantity limits, and revise the 
same as it finds necessary, as to particular com- 
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Modities or classes of commodities, where it 
finds that available purchasers in greater quan- 
tities are so few as to render differentials on 
account thereof unjustly discriminatory or pro- 
Motive of monopoly in any line of commerce; 
and the foregoing shall then not be construed 
to permit differentials based on differences in 
quantities greater than those so fixed and estab- 
jished= 42 *7* 


“Burden of rebutting prima facie case of dis- 
crimination. : 

“(b) Upon proof being made, at any hearing 
on a complaint under this section, that there 
has been discrimination in price or services 
or facilities furnished, the burden of rebutting 
the prima-facie case thus made by showing 
justification shall be upon the person charged 
with a violation of this section, and unless 
justification shall be affirmatively shown the 
[Federal Trade] Commission is authorized to 
issue an order terminating the discrimination: 
Provided, however, That nothing contained in 
sections 12, 13, 14-21, 22-27 of this title shall 
prevent a seller rebutting the prima-facie case 
thus made by showing that his lower price 
or the furnishing of services or facilities to any 
purchaser or purchasers wasS made in good 
faith to meet an equally low price of a com- 
petitor, or the services or facilities furnished 
by a competitor. 

% * * 

“Furnishing services or facilities for process- 
ing, handling, etc. 

“‘(e) It shall be unlawful for any person to 
discriminate in favor of one purchaser against 
another purchaser or purchasers of a commodity 
bought for resale, with or without processing, 
by contracting to furnish or furnishing, or by 
contributing to the furnishing of, any services 
or facilities connected with the processing, 
handling, sale, or offering for sale of such 
commodity so purchased upon terms not ac- 
corded to all purchasers on proportionally equal 


terms. 
* * er? 
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Indiana, which had a plant adjoining a 
factory of the defendant and took delivery 
of cans from the factory over a cable con- 
veyor or runway; and (3) the granting of 
quantity discounts by the defendant to its 
largest customers. The District Court con- 
cluded that these three trade practices were 
unlawful and actionable, and entered judg- 
ment against the defendant for $375,000, to- 
gether with $42,000 attorney’s fees. See 87 
F. Supp. 484. 


[Basis of Appeal] 

The defendant asserts that there was no 
adequate evidentiary or legal basis for the 
District Court’s determination that the 
practices referred to were unlawful and had 
damaged the plaintiff in its business or 
property. 


[Background of Suit] 


There has been no attempt by the par- 
ties to abbreviate the voluminous record on 
appeal. It contains a vast amount of detail. 
A statement of all the facts disclosed by the 
evidence would not be justified. We shall 
try to state enough of the evidentiary facts 
to show the situation which gave rise to the 
controversy and to this appeal. 


The Ozark region, in which Russellville, 
Arkansas, is located, comprises that por- 
tion of the Arkansas River valley between 
Little Rock, Arkansas, and Fort Gibson, 
Oklahoma. The region is and has been a 
source of supply of spinach and green beans 
for the local canners of those vegetables. 
Many local canning plants buy their raw 
material in that area. The region probably 
ranks second in the volume of spinach 
canned. 


The Good Canning Company, of Fort 
Smith, Arkansas, an old and long-estab- 
lished concern owned by W. H. Blaylock, 
in 1941 built a branch canning plant at 
Russellville, Arkansas. The vegetable 
growers in that area wanted a plant to buy 
their produce. The major reason for estab- 
lishing a plant there was the belief that raw 
materials would be cheaper. There was 
also an abundance of unskilled labor ob- 
tainable there at minimum cost. The freight 
differential on cans as between Fort Smith 
and Russellville was not a deterrent. The 
places are about 80 miles apart. 


[The Plaintiff's Plant] 


The plant at Russellville started opera- 
tions as a branch of the Good Canning 
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Company in July, 1942. Arvel F. Blaylock, 
a brother of W. H. Blaylock, was its 
manager and continued as such until June 
1, 1943. W. H. Blaylock died in July, 1942. 


On June 1, 1943, Arvel F. Blaylock, his 
wife, Elsie, his son Horace, then about 
23 years of age, his daughter Lorene, about 
‘20, and four members of the White family, 
formed a partnership under the name Rus- 
sellville Canning Company, and purchased 
the Russellville plant. The purchase price 
was $60,000, which was borrowed from a 
bank and paid back out of the prefits from 
the first nine months of operation. After 
the acquisition of the plant, the partnership 
spent $15,000 or $20,000 for new structures 
and equipment. Total invested capital did 
not exceed $80,000. 


Arvel F. Blaylock was the exclusive 
manager of the business. He had an as- 
sistant named Keene, who left in 1945. 
Blaylock’s children, Horace Blaylock and 
Lorene Blaylock Mackey, worked at the 
plant. Horace was plant Superintendent 
except while in the Army from September, 
1944, to September, 1945, and for some 
months after his return from the service. 
His duties were to hire and fire and to see 
that production was maintained. He had 
nothing to do with sales. His father, Arvel 
F. Blaylock, was in full charge of the busi- 
ness until incapacitated by illness. Lorene 
Blaylock Mackey was at first a payroll 
clerk and later a secretary or stenographer. 


In 1945 and 1946, Arvel Blaylock, because 
of illness, was able to work only part time. 
In 1947 he was obliged to stop work en- 
tirely, and the responsibility of operating 
the plant fell upon Horace and Lorene. 
Arvel Blaylock died in January, 1948, be- 
fore the trial of this case. His evidence 
was taken by deposition in May and June of 
1947, and is in the record. He had been in 
bad health for several years prior to his 
death. 


[Freight Equalization Contract] 


The contract under which the defendant 
agreed to supply all the cans which the 
plaintiff might require in its operations up 
to December 31, 1947, was dated April 24, 
1943. It was like the contract which the 
defendant had had with the Good Canning 
Company while the Russellville plant was 
a branch of that Company. 


With respect to freight equalization, the 
contract of April 24, 1943, provided: 
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“Cans named in this contract shall be 
delivered as wanted by Buyer, upon rea- 
sonable notice to Seller, F. O. B. Seller’s 
factories, freight equalized with St. Louis, 
Missouri, except on such sizes and styles 
of cans as may not be made at Seller’s 
St. Louis, Missouri factory. Sizes and 
styles of cans Seller may not make at its 
St. Louis, Missouri factory shall be 
F. O. B. point of shipment.” 


The defendant in June, 1943, when the 
plaintiff commenced operations, was not 
manufaciuring packers’ cans in its factory 
in St. Louis, nor was it equalizing freight 
on packers’ cans shipped to its customers 
in the Ozark region with either St. Louis 
or the place from which the cans were 
shipped. Since June 2, 1941, the defendant 
had shipped all cans consigned to its custo- 
mers in the Ozark region with freight 
equalized with Fort Smith, although none 
of its contracts with them called for such 
freight equalization. 


[Determination of Equalization Point] 


In the can manufacturing industry, it has 
been the practice for a can manufacturer to 
locate a can factory as near as possible to 
each large canning area, in order to supply 
the needs of can customers in that area. 
Distance from a factory affects canners 
both with respect to the time and cost of 
delivery. In 1941, the majority of can fac- 
tories were within 100 miles of canning 
plants. If a competitor of the defendant 
built a factory nearer a canning area than 
any factory of the defendant, the defendant’s 
practice was to equalize freight on cans 
shipped to its customers, in the area, with 
the competitor’s factory if doing so would 
give the customers a lower delivered cost. 
While the defendant in 1941 had no factory 
of its own in St. Louis making packers’ 
cans, it equalized, prior to June 2, 1941, 
freight with St. Louis on such cans shipped 
to its customers in the Ozark region, be- 
cause one of its competitors had in 1937 
established a plant in St. Louis which made 
such cans. This was the packers’ can fac- 
tory then nearest to the Ozark region. 
Prior to the establishment of this rival fac- 
tory in St. Louis, packers’ cans made by 
the defendant at its factories in Maywood 
or Hoopeston, Illinois, or Terre Haute, 
Indiana, were shipped to the Ozark region 
with freight equalized with whichever of 
those three points would produce the low- 
est delivered price to the consignee. Equal- 
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izing freight with St. Louis gave the Ozark 
canners a lower freight cost than freight 
equalization based on a factory point in 
Indiana or Illinois, although St. Louis was 
more than four hundred miles from the 
Ozark region. 


The defendant, between the years 1939 
and 1943, had supply contracts with fifty 
or sixty canners in the Ozark region. In 
response to a demand from its customers 
there, in or about 1940, that something be 
done to improve their competitive position 
as it was affected by freight rates, the de- 
fendant made an investigation to determine 
the economic feasibility of building a fac- 
tory at Fort Smith. The defendant decided 
that the demand for cans in the Ozark 
region was not then great enough to war- 
rant the establishment of a factory at Fort 
Smith at that time, but would be later. 
Nearly every other spinach-growing area in 
the United States was closer to a can factory 
than was the Ozark region. There was 
talk of some competitor of the defendant 
being induced to establish a factory at Fort 
Smith. The defendant did not want to lose 
its customers. 


[Equahzation Point—W arehouse] 


The defendant decided to rent a building 
in Fort Smith as a warehouse for the stor- 
age of packers’ cans, to assist the Ozark 
canners in taking care of the peaks and 
valleys in their demands for cans and to 
provide a point for the equalization of 
freight on cans shipped to them. The de- 
fendant’s customers had agreed that if such 
a warehouse was established in Fort Smith, 
they would renew their supply contracts 
with the defendant. It rented a building 
adequate for use as a warehouse, with rail 
facilities. The defendant chose Fort Smith 
as a location because it was centrally lo- 
cated in the territory and had suitable trans- 
portation facilities. The warehouse was 
established in 1941. Practically all the de- 
fendant’s contracts with its customers were 
renewed to the end of 1947. 


[Contract Disregarded] 


Commencing June 2, 1941, all cans shipped 
into the Ozark region by the defendant 
were billed with freight equalized with Fort 
Smith, regardless of the provisions of its 
supply contracts relative to freight equali- 
zation. None of the defendant’s contracts 
with its Ozark customers called for equal- 
izing freight with Fort Smith. Equalizing 
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freight with that place gave them all a lower 
freight charge. 


[Freight Rates and Shipping Practices] 


The freight rate on cans from St. Louis 
to Russellville, as well as to virtually all 
points in the Ozark region, was about 80¢ 
per cwt., while the rate from Fort Smith 
to Russellville was 36¢ per cwt. Cans 
ordered by the carload actually came from 
one of the defendant’s factories in Terre 
Haute, Indiana, or in Hoopeston or May- 
wood, Illinois. Those ordered for the plant 
at Russellville, after it commenced opera- 
tions ii 1942 as a branch of the Good 
Canning Company, were sent direct to Russell- 
ville. The two canners located in Fort 
Smith, Good Canning Company and Mc- 
Clure-Lucas Canning Company (also re- 
ferred to as Porter Lucas), paid no freight 
on cans consigned to them. Other Ozark 
canners, including the plant at Russellville, 
paid the factory price plus freight from 
Fort Smith. No customer of the defendant 
in the Ozark region, except the plaintiff, 
objected to the equalization of freight with 
Fort Smith. Factory prices on packers’ 
cans were the same to all canners. 


The warehouse in Fort Smith was opened 
by the defendant in July, 1941. Most of 
the cans came to the warehouse from 
Terre Haute, Indiana, in carload lots. The 
defendant employed a custodian for the 
warehouse. Two men assisted him practi- 
cally all the time, and during peak periods, 
of which there were five each year, addi- 
tional men were employed. The warehouse 
was about 160 feet long by 80 feet wide and 
normally contained between 25 and 30 car- 
loads of No. 2 cans, 10 carloads of No. 10 
cans, and five carloads of No. 2% cans. It 
was the policy of the defendant to ship no 
cans from the warehouse in carload lots. 
They were obtained by truck from the ware- 
house by the canners, and were billed at the 
factory price. The custodian of the ware- 
house tried to keep it replenished. He was 
occasionally unable to fill an order, due to 
the heavy demand; but in most cases could 
fill it the following day. There were times 
when he had no cans. About 22 canners 
were served out of the warehouse. Some 
of them took practically all their require- 
ments for cans from it. The plaintiff at 
times trucked some cans from the warehouse. 


During the period the warehouse was in 
operation (July, 1941, to December St 
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1945), the percentages per year of shipments 
of cans from it to the total shipments of 
cans to the Ozark region were as follows: 


1941 1942 1943 1944 1945 
(about 6 months) 
15.79% 17.32% 22.31% 31.84% 33.24% 


The practice of equalizing freight with Fort 
Smith was discontinued December 31, 1945. 
During 1946 the defendant was constructing 
a can factory at Fort Smith. 


The first shipment of cans from the de- 
fendant’s factory at Fort Smith was made 
in December, 1946. The factory makes No. 
2 and No. 2% packers’ cans, and since it 
went into operation all such cans have been 
sold to the Ozark canners with freight 
equalized with Fort Smith. Freight on No. 
10 cans, which are not made in Fort Smith, 
has been equalized with St. Louis. From 
December 31, 1945, until the defendant’s 
factory at Fort Smith went into operation, 
No. 2 cans were sold to the Ozark canners 
with freight equalized with Memphis, Ten- 
nessee, where a competitor of the defendant 
had a factory making such cans. No. 2% 
and No. 10 cans during 1946 were sold with 
freight equalized with St. Louis. 


It should be noted at this point that the 
plaintiff makes no claim that any practice of 
the defendant with respect to equalizing 
freight was unlawful except during the pe- 
riod June 1, 1943, to December 31, 1945, 
when the defendant had only a warehouse in 
Fort Smith and was using Fort Smith as a 
basing point for freight on cans. 


During the period that the plant at Rus- 
sellville was a branch of the Good Canning 
Company, of Fort Smith (July, 1942, to 
June 1, 1943), with Arvel Blaylock as mana- 
ger, cans were shipped to the plant with 
freight equalized with Fort Smith, except 
that in the beginning some cars of cans or- 
dered by the Good Canning Company, at 
Fort Smith, were diverted at Russellville 
and a diversion charge of $7.00 a car paid 
the railroad company. That practice had 
been discontinued prior to June 1, 1943, 
when the plaintiff purchased the plant. 


Most of the cans ordered by the plaintiff 
during 1943, 1944, and 1945 came from the 
defendant’s factory at Terre Haute, Indiana, 
Freight equalization was with Fort Smith 
on all cans. That practice continued with- 
out serious protest from the plaintiff until 
early in 1945. Orders for cans were wired 
to defendant’s Chicago Office by, or with 
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the authority of, Arvel Blaylock until Janu- 
ary 1, 1947, and the cans delivered were, up 
to 1945, paid for through an arrangement 
for credit with the McManus-Heryer Bro- 
kerage Company, of Kansas City, Missouri. 
That company was employed by the de- 
fendant to supervise and guarantee the ac- 
counts of its Ozark customers who bought 
cans from it on credit. 


Arvel Blaylock testified that he was un- 
der the impression that he would get part of 
the freight charges back by making claims 
for bad cans. He knew of no freight 
charges having been refunded to any Ozark 
canner. He knew before June 2, 1943, that 
the warehouse of the defendant at Fort 
Smith was being used as a basing point for 
freight on cans shipped to the Ozark can- 
ners by the defendant. He considered 
that the practice favored the canning com- 
panies in Fort Smith and Alma, Arkansas, 
“or anyone else that got a cheaper rate than 
the contract stated,” and that it favored 
the plaintiff as against canners who were 
farther away from Fort Smith than was 
Russellville. He construed the contract be- 
tween the plaintiff and the defendant as re- 
quiring freight on cans to be equalized only 
with St. Louis. 


[Diversion of Cars Refused] 


In February, 1944, Arvel Blaylock asked 
that the defendant consign cars of cans to 
the plaintiff at Fort Smith so that he might 
divert them in transit at Russellville and 
thus avoid any freight charges. This the 
defendant refused to do. At that time he did 
not ask that freight be equalized with St. 
Louis. He was hoping to get the defend- 
ant to consign cars to the plaintiff at Fort 
Smith so that he could divert them at Rus- 
sellville. About February 15, 1944, Blaylock 
ordered four cars of cans shipped to Fort 
Smith, with the intention of diverting them. 
The defendant refused to consign the cars 
to Fort S1aith, and sent them to Russell- 
ville with freight based on Fort Smith, and 
the plaintiff accepted and paid for them. 
Blaylock testified that he wanted to be upon 
an equal footing with his competitors in 
Fort Smith and Alma; that he was trying to 
buy cans as cheaply as he could; that he 
wanted his cars of cans “exactly as Good, 
Alma and Porter Lucas [McClure-Lucas] 
wes getting theirs”; and that he wanted “to 
get everybody on an equal basis.” 
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[Demand St. Louis Equalization] 


In January, 1945, Arvel Blaylock had a 
conference with representatives of the de- 
fendant at Russellville. He had employed 
counsel who was present at the conference. 
Blaylock insisted that he should get his cans 
without freight added. He said he wanted 
his cans delivered “according to the terms 
of the contract letter for letter.” He was 
told that the defendant would live up to the 
contract the way it had been performing it 
and that since freight on cans was being 
equalized with Fort Smith, that practice 
would have to continue. 


After this conference, Blaylock took the 
position that he had the right to reject all 
shipments of cans carrying freight equalized 
with Fort Smith. The defendant’s position 
was that Fort Smith equalization was in 
accordance with the contract “as performed 
and accepted by both of us at all times since 
its execution.” This controversy between 
Blaylock and the defendant resulted in delay 
in the acceptance of cars of cans shipped .to 
the plaintiff in February and May, 1945, for 
which delay treble damages were claimed. 

Nine cars of cans ordered by the plaintiff 
arrived in Russellville about February 15, 
1945. On February 14, 1945, Blaylock had 
wired the defendant as follows: 


“No further stalling on your part will 
be tolerated. We are ready to pack. If 
you do not deliver cans according to con- 
tract by Monday February 19, 1945 I am 
instructing our attorney to proceed with 
damage suit. We mean business.” 


On February 16, 1945, he wired the defend- 
ant that the plaintiff was refusing drafts and 
returning the invoices on the cars. On Feb- 
ruary 17, 1945, defendant’s counsel at Fort 
Smith wrote to counsel for the plaintiff as 
follows: 


“Deatssit: 

“This will confirm the writer’s conver- 
sation with you of this date. In our con- 
versation we proposed that the drafts 
covering the nine cars of cans now at 
Russellville or en route be taken up by 
the Russellville Canning Company with- 
out prejudice to either party to the con- 
troversy. In this way you will have the 
cans for immediate use while the contro- 
versy is being worked out, or during the 
pendency of a suit should you carry out 
your plan to bring suit. That offer is 
hereby confirmed and the nine cars of 
cans are hereby tendered to you on the 
basis mentioned and without prejudice 
to any rights which yeu may have.” 
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On February 20 the plaintiff sent the follow- 
ing wire to the defendant: 


“Retel we intend to strictly abide by 
the terms of our contract with you. We 
will accept and pay drafts on nine cars 
cans now in Russellville when drafts are 
drawn in accordance with the terms of 
contract.” 


The defendant’s reply was: 


“Wire received we are redrawing drafts 
and invoices in accordance with the terms 
of your contract as requested but still of- 
fer to give you equalization with Fort 
Smith if you desire it.” 


On February 23 the plaintiff again wired 
the defendant: 


“Corrected Invoices on nine cars cans 
arrived. Unable pay drafts until our bank 
receives authorization to deduct demur- 
rage charges incurred by each car. Since 
demurrage charges have accrued through 
no fault of ours we await this authoriza- 
tion.” 


The defendant replied by wire: 


“We are arranging with railroad com- 
pany to pay demurrage. They are being 
instructed that we will do this on this 
basis. Railroad will on presentation of 
bills of lading release cars to you.” 


The delay in May, 1945, which the plain- 
tiff claims caused it damage relates to three 
cars of cans ordered on May 16. On May 
19, 1945, the defendant wrote the plaintiff: 


“In accordance with your telegraphic 
order of May 16th, we are shipping to you 
two cars of No. 2 plain cans in bulk and 
one car No. 10 plain cans in carriers for 
spinach. 

“Invoices are enclosed for these cans 
freight equalized with Fort Smith, Ar- 
kansas, so as to equalize your prices with 
those of other customers in the same area. 
We also enclose invoices for these cans 
freight equalized with St. Louis, Missouri. 
If you prefer, pay us the amount of the 
invoices freight equalized with St. Louis, 
Missouri. You may do so, but we do not 
demand it. The invoices which you do 
not pay will be cancelled upon their re- 
CUE tOn US. 


The shipments were mistakenly consigned 
to McManus-Heryer Brokerage Company 
c/o Russellville Canning Company, appar- 
ently on the assumption that the plaintiff 
was still operating under the credit arrange- 
ment. Blaylock refused to accept the cars 
because of this mistake. It was not until 
June 6 that the-defendant succeeded in 
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straightening out his controversy to Arvel 
Blaylock’s satisfaction by sending him a 
new bill-of-lading and paying demurrage on 
the cars. On June 7, the plaintiff sent the 
following telegram to the defendant: 


“We could have been running turnip 
and mustard greens for the last ten or 
twelve days but you have failed to furnish 
and ship cans according to contract. We 
are instructing our attorney to sue for 
damages for this loss. We have been 
unable to meet orders from our customers.” 


[Damages Claimed] 


Arvel Blaylock testified that the delays 
respecting the nine cars in February, 1945, 
and the three cars in May, 1945, caused the 
plaintiff the loss of $12,900 in profits, esti- 
mated at $1,000 per car of cans intended to be 
used for packing Texas spinach in February 
plus $1,300 per car of cans ordered in May 
for mustard and turnip greens. Blaylock did 
not order any Texas spinach in February 
because he knew that the freight on the 
cans ordered would be equalized with Fort 
Smith and that he would not accept them 
that way. By the time the cars were finally 
accepted by him, Texas spinach had a white 
mold. He testified he would have run some 
Texas spinach in 1945 except for “the tie 
up over the cans.” In February, 1945, he 
had on hand a substantial number of cans 
and was packing spinach, but no suitable 
local spinach was available. 


The three cars of cans ordered in May, 
1945, and shipped to the McManus-Heryer 
Brokerage Company, care of the plaintiff, 
were, according to Blaylock, intended for 
mustard and turnip greens. At that time 
everything packed in cans could be sold. 
The plaintiff could have obtained the cars 
of cans by paying invoices with either Fort 
Smith or St. Louis equalization. He had 
bought no turnip or mustard greens. The 
first packing of such greens in 1945 was 
June 16. He had a substantial number of 
cans on hand in May, 1945, apparently 
276,445 No. 2’s, 2,699 No. 2%4’s, and 1,348 
No. 10’s._ Blaylock could point to no time 
in 1944 or 1945 when he did not have cans 
sufficient for a “reasonable operation”. He 
testified: “I can state this, that there was 
probably times that I didn’t have the proper 
cans for which [what] I was packing.” 
With reference to the claim for damages 
allegedly resulting from the delayed ship- 
ments in February, 1945, and May, 1945, 
Blaylock testified: “I feel that we were 
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damaged some and I think the Supreme 
Court will tell you so in their decision.” 


In March, 1945, the defendant sent to all 
of the Ozark canners with whom it had 
contracts, including the plaintiff, a letter 
offering to invoice all cans of such sizes 
and styles as were kept in stock at the Fort 
Smith warehouse with freight equalized with 
Fort Smith. All af the canners accepted 
the offer with the exception of the plaintiff. 


The plaintiff during 1945 insisted on pay- 
ing for its cans the factory price plus freight 
equalized with St. Louis. On May 14, 1945, 
in a letter to the plaintiff with reference to 
two carloads of cans ordered by it, the de 
fendant wrote: 


“The two cars of cans to which you 
refer were shipped you on your order 
given under your contract. These cans 
were invoiced to you with freight equal- 
ized with Fort Smith, Arkansas, for rea- 
sons with which you are entirely familiar. 
The total invoice price of the two cars is 
$3,360.70. If freight were equalized with 
St. Louis, Missouri, the total invoice price 
of the two cars would be $3,539.36. If 
you wish to pay us $3,539.36 instead of 
$3,360.70 for these cans, you may do so, 
but we do not demand it.” 


3 “RUSSELLVILLE CANNING COMPANY 
Russellville, Arkansas 
June 18, 1945. 


Mr. E. J. Lake 
American Can Company 
Chicago, Illinois 


Dear Sir: 


“In answer to your letter of June 16, we are 
buying cans under Contract #1304 and if we 
know how to read, it most certainly does not 
say anything about equalizing with any other 
place other than St. Louis. Your offering any- 
thing other than contract is a bribery for the 
purpose of discrimination. 

“You wired us the first part of this year that 
you had every intention of living up to Contract 
#1304 and expected us to do the same. So far 
we have not received a shipment of cans without 
a great delay by your trying to force us to 
take Fort Smith equalization. If the contract 
says anything other than St. Louis, why in the 
h— don’t you show it to us. If St. Louis is the 
only place it says with regard to equalization, 
then why in the h— are you trying to force 
something else. 

“If you recall, you offered us a rider to do 
away with paragraph #7 which we refused to 
accept. Therefor, our contract and all other 
contracts in this territory will have to be St. 
Louis, and you know this is right. 

“We had never thought the American Can 
Company was as little as they are trying to 
act in this particular case. You will recall that 
while you and Mr. Bancroft were in our office 
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By letter of June 1, 1945, the General Coun- 
sel of the defendant advised the plaintiff 
that thereafter all cans would be consigned 
to it with two sets of invoices, one showing 
Fort Smith freight equalization and the 
other St. Louis equalization, with two sets 
of drafts to correspond, and that the bank 
at Russellville would be instructed to de- 


liver the bill-of-lading on payment of either 
draft. 


In order to illustrate Arvel Blaylock’s 
attitude toward the defendant and the style 
of his correspondence, a typical letter of 
his is set out in the margin.* 


During 1946 until the completion of its 
factory in Fort Smith, the defendant equalized 
freight with Memphis, Tennessee, on cans 
such as were made in a competing factory 
at that place. The first invoice the plaintiff 
received in January, 1946, for No. 2 cans 
carried Memphis freight equalization. The 
draft called for $1,549.44. The plaintiff in- 
creased the figure to $1,586.82 and paid the 
larger amount. This increase represented 
the difference between St. Louis freight and 
Memphis freight plus a 1% discount for cash 
within ten days, which the defendant was 
then offering to all Ozark canners. The 


our attorney asked you for some points which 
you agreed to have your attorney explain to 
him in writing. Your attorney never did write. 
We don’t know just what you are all trying 
to do, but we will tell you this:—We intend to 
see this thing through the Supreme Court of the 
United States, then we will know definitely 
who is wrong. We are passing our opinions 
on the decisions of the Supreme Court last April 
with regard to the Corn Products and Staley 
Manufacturing Cases. They definitely state that 
there must be a factory to establish a basing 
point. They also definitely state that ‘phantom’ 
freight is discriminatory. We believe that if you 
will read these two cases you will see exactly 
what we are talking about. 


“However, the particular case we are in- 
terested in at present is that you are con- 
tinuously trying to get out of your contract 
by trying to force Fort Smith equalization 
which the contract says nothing about. 


“We expect you to live up to this contract 
and we can’t see any d— reason why you con- 
tinually keep trying to do otherwise. You have 
cost this company several thousand dollars 
worth of damage so far this year, and we are 
sure you will pay every dime of it. So we 
cannot see any reason why you should keep 
offering us something that is not in the contract. 


Yours very truly, 


RUSSEVILLE CANNING 
COMPANY 


(Signed) A. F. BLAYLOCK 
Manager”’ 
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plaintiff refused to accept the benefit of the 
iower freight charges based on Memphis, 
and declined to accept the 1% discount for 
cash, on the ground that its contract with 
the defendant did not so provide. The 
plaintiff also refused an offer made by the 
defendant to all its Ozark customers of a 
new contract providing for more liberal 
quantity discounts to its smaller customers 
than did the old contracts. The plaintiff 
also refused to accept tenders made by the 
defendant of freight and other charges, vol- 
untarily paid by the plaintiff, which exceeded 
those demanded by the defendant. 


[Plaintiff's Business] 


Arvel Blaylock managed the plaintiff’s 
business until January 1, 1947. The plant 
canned principally spinach and green beans. 
In the years 1943 through 1946, about 30% 
of its pack was beans and 70% was spinach. 
About 98% of the spinach came from the 
vicinity of Russellville. The plaintiff share- 
cropped spinach by furnishing seed and 
fertilizer to local farmers and dividing the 
crops with them. This constituted its prin- 
cipal source of supply. Some mustard and 
turnip greens were canned prior to the latter 
part of 1946. 


The plaintiff had no sales force of its 
own. It sold some of its products direct 
to chain stores, and in 1943, 1944 and 1945 
to the Army, which required a substantial 
per cent of production until hostilities 
ceased in 1945. The marketing of the rest 
of its products was done through brokers. 
While wartime conditions prevailed, all of 
the Ozark canners could sell, at the ceiling 
prices fixed by the Government, all the 
canned goods they could produce. Canned 
spinach was decontrolled by the Govern- 
ment on May 22, 1946. Canned beans and 
greens were decontrolled September 12, 
1946. The Army withdrew from the mar- 
ket on September 2, 1945, and cancelled all 
unpacked orders. 


Apparently the break in the sellers’ mar- 
ket for canned vegetables came late in 1946, 
which was a below average year for the 
canners. In the spring of 1947, there was 
more spinach available at one time than the 
canners could handle. The price of raw 
spinach went below the cost of production. 
As a result, the farmers, having lost money 
on their spring crop, did not plant sufficient 
acreage for the fall crop; so there was a 
shortage of spinach in the fall of 1947. 
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During the plaintiff’s fiscal year January 
31, 1945, to January 31, 1946, net sales were 
$588,542.14. In the fiscal year ending 
January 31, 1947, they were $581,529.97 and 
in the next fiscal year $272,420.07. Horace 
Blaylock, who, with his sister, took charge 
of the plant in 1947, was asked to what he 
attributed the decrease in sales in that year. 
His answer was: 


“Well, to two things you might say. 
One would be the scarcity of raw ma- 
terials, the buying of it, climatic condi- 
tions causing it to be hard to get. Now 
that is one thing that you would all be 
familiar with. The other would be if 
there is a suplus, when you have a buyers 
market, it is naturally more competitive, 
and it is harder to sell, and you would 
have to sell it for less. It would call a 
drop in the price.” 


He also testified that the plaintiff bought 


and packed all of the raw material it could 
profitably handle. 


[Sales and Profits] 


From June 30, 1943, to January 31, 1948, 
sales and profits of the plaintiff were as 


follows: 
Net Profit Be- 


Audit period Net Sales fore Taxes 
6/30/43 to 11/30/43.... $420,942.30 $ 59,986.33 
12/ 1/43 to .4/ 8/44 ... 324,541.12 44,618.29 
4/ 9/44 to 1/31/45 ... 893,043.83 122,508.06 
2/ 1/45 to 1/31/46.... 588,542.14 11,004.94 
2/ 1/46 to 1/31/47.... 581,529.97 25,623.24 
2/ 1/47 to 1/31/48.... 272,420.57 (5,337.17) 


Total net operating profits for that period 
of 4 7/12ths years or 55 months, minus the 
loss in the last year, were $258,403.69, or an 
average profit of about $4,700 a month. 
However, during the first 20 months of 
plaintiff's operations, it was earning at the 
rate of approximately $11,350 a month or 
$136,000 a year. In the next two years of 
the period, its earnings averaged about 
$18,000 a year, and in the last fiscal year it 
suffered its first loss in earnings. Plaintiff’s 
total invested capital, as has been stated, at 
no time exceeded $80,000. 


As evidence that the plaintiff did not re- 
tain or was not able to retain its competitive 
position in the vegetable canning industry 
during the period in suit, there was intro- 
duced in evidence the following table show- 
ing the dollar volume of cans purchased 
by the plaintiff and by six of its named 
competitors during the years 1943 to 1947, 
inclusive: 
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Se ee se es ee ay 2 2 2 ee 
“TABLE OF DOLLAR VOLUME OF CAN PURCHASES BY YEARS 1943-1947. 
A ee es 


1943 1944 1945 1946 1947 
Good Canning Co. .... $ 136,476.79 $ 238,535.09 $ 305,759.00 $ 359,444.36 $ 208,650.04 
Alma Canning Co. .... 267,447.03 296,456.49 264,949.86 398,323.96 325,764.20 
Calif. Pack Corp. ..... 8,611,452.98 9,460, 881.29 9,166,271.29 11,784,615.14 15,503,615.43 
Libby, McNeil & Libby 7,326,014.36 8,773,479.51 9,936,035.00 11,594,132.04 14,218, 417.34 
COREL ctr coe 5,649,613.68 5, 909,685.34 8,473,590.48 9,411,423.79 9,992,554.59 
Morgan, 8 & Ale 1,959,853.51 2,010, 707.66 3,050,638.51 3,588,384.07 2,647,199.82 
Russellville’ 2s.) ..5.4, 122,002.66 158,575.05 121,185.94 105,701.01 61,094.44”’ 


[“Runway Allowance’ | 


It is apparent from what has been said 
that this litigation grew out of the con- 
troversy between Arvel Blaylock and the 
defendant because of its refusal to ship 
cans to the plaintiff free of freight charges. 
However, the plaintiff concluded that it had 
also been damaged in its business and prop- 
erty by the “runway allowance” granted by 
the defendant to the Morgan Packing Com- 
pany, of Austin, Indiana, and by the de- 
fendant’s system of quantity discounts. Both 
of these practices were asserted to be dis- 
criminatory. 

The Morgan Packing Company had a 
canning plant at Austin, Indiana. It had 
five other plants in Indiana. It packed 
vegetables, but did not can spinach, green 
beans or mustard or turnip greens. It was 
a competitor of the plaintiff only in the 
sense that both packed and sold canned 
vegetables. The defendant built a factory 
adjoining the Morgan plant at Austin for 
the purpose of delivering cans to Morgan 
over a system of conveyors or runways con- 
nected with the production lines of the 
factory. The runway or conveyor system 
extending beyond the building line of de- 
fendant’s factory was paid for by Morgan. 
All of the cans needed by Morgan for its 
six plants were delivered to the Austin 
plant by the defendant over the runway. 
Morgan took at least 90% of the cans pro- 
duced at the Austin factory of the defend- 
ant. The defendant allowed Morgan a price 
discount of 45¢ per thousand on all cans 
delivered to it over the runway. A cost 
study introduced by the defendant tended 
to show that the saving in expense in the 
operation of the Austin factory, where cans 
were delivered by runway, over the ex- 
pense of operating a factory like that at 
Terre Haute, where delivery was made by 
rail, was at least $.436 per thousand cans 
and justified the discount allowed. 


If the plantiff had received a discount of 
45¢ for each one thousand which it pur- 
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chased from the defendant during the 
period in suit, the plaintiff would have paid 
$10,808.24 less than it did pay, or four and 
one-half hundredths of a cent ($.00045) less 
per can, or $40.50 less per carload of 90,000 
cans. 

[Quantity Discounts] 


The contract between the plaintiff and 
the defendant provided for the following 
scale of quantity discounts, based on the 
total net money value -of annual can pur- 
chases by a customer: 
$7,000,000 or over 5% 
$5,000,000 or over, but less than $7,000,000 4% 
$3,000,000 or over, but less than $5,000,000 3% 


$1,000,000 or over, but less than $3,000,000 2% 
$ 500,000 or over, but less than $1,000,000 1% 


In June, 1936, when the Robinson-Pat- 
man Act was passed, the defendant had a 
quantity discount system. The Act did not 
abolish quantity discounts, but limited them 
to such as made only “due allowance” for 
differences in cost of manufacture, sale or 
delivery “resulting from the differing methods 
or quantities” in which the goods were sold. 
The advent of the Act made it necessary 
for defendant to change its quantity dis- 
count system. 

Gordon H. Kellogg was in 1936 Vice- 
President of the defendant, in charge of 
sales of packers’ cans. He had had more 
than 26 years experience in the manufac- 
ture and sale of cans, and had been with 
the defendant since 1910. He was, at the 
time of the trial, Vice-President in charge 
of the Chicago Division of the Central Divi- 
sion of the defendant. His experience and 
some spot checking which he had done 
indicated to him that it cost three or four 
dollars per thousand cans more to sell small 
customers than large ones, who required 
less effort in sales and less attention in 
service. During the period 1936 to 1941 the 
defendant had between two and three thou- 
sand customers for packers’ cans, of whom 
forty or fifty were large purchasers. Kel- 
logg was of the opinion that it cost more 
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proportionately to sell and service custom- 
ers who bought less than $500,000 worth 
of cans annually than it did to sell and 
service those who bought in larger amounts. 
He had not, prior to 1936, made any cost 
studies to determine the difference in sell- 
ing costs between the larger customers and 
the general run. 


Upon the passage of the Robinson-Pat- 
man Act in 1936, Kellogg first discussed 
the matter of quantity discounts with the 
General Counsel of the defendant. They 
called in Judge THAcHER, a former United 
States District Judge and former Solicitor 
General of the United States, who was then 
a member of the firm of Simpson, Thacher 
and Bartlett. They also talked with Albert 
G. Seidman, an investigator or examiner in 
New York for the Federal Trade Commis- 
sion, who sat in on some of their confer- 
ences and made some suggestions. 


Kellogg testified that counsel for the de- 
fendant advised that it should cancel all of 
its contracts as of June 18, 1936, the day 
before the Act became effective, take care 
of its obligations under the old contracts, 
and settle upon a new form of contract. 
Kellogg also testified that counsel advised 
that 


“we could make differences in price on 
account of difference in the cost of manu- 
facture, sales and delivery, because of dif- 
ferences in quantity and methods, and we 
could not do it on any other basis, and 
we had to set up a different method of 
accounting.” 


The General Auditors of the defendant 
were also called upon for advice. Discus- 
sions continued for several months. The 
defendant’s auditing department advised 
that the cost accounting records of the de- 
fendant were not sufficiently complete to 
show costs of selling to different groups on 
the basis of quantity of cans purchased. 
Kellogg, from his experience in cost of 
selling differences, concluded that a 5% 
quantity discount was all that ought to be 
allowed in the top bracket. 


Without going into further detail,—the 
quantity discount system, with the 5% 
maximum, of which the plaintiff complains, 
was adopted effective June 19, 1936. It 
was predicated upon Kellogg’s judgment, 
based upon his experience and adopted 
after discussion with other officers of the 
defendant and its General Counsel. 
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[Reviston of Discounts] 


The auditing department of the defendant 
set up an elaborate system of cost account- 
ing for the purpose of determining whether 
the quantity discounts were justified. It 
was started on April 1, 1937. For the-pur- 
pose of the cost study the customers of the 
defendant were divided into three classes, 
“Ave “RB” sandi“C”. Included im@@lasse’ 
were those who bought annually over 
$7,000,000 of cans, Class B included those 
who brought more than $500,000 but less 
than $7,000,000, and Class C those who 
bought less than $500,000. 


Costs attributable to sales of packers’ 
cans were allocated to the designated 
classes of customers on the basis of quan- 
tity purchased. The cost study did not re- 
flect the cost of selling and servicing each 
individual customer. The paper work re- 
quired by this cost study was very great. 
Apparently by the end of 1941, when the 
study was terminated, some six tons of 
records and reports had accumulated. On 
the advice of counsel, the defendant dis- 
continued the study after December 31, 
1941. The cost study made by the defend- 
ant indicated that the quantity discounts 
allowed by it to its customers purchasing 
more than $500,000 of cans annually were 
justified. 

Herbert F. Taggart, Professor of Ac- 
counting and Assistant Dean of the School 
of Business Administration at the Univer- 
sity of Michigan, and a Certified Public 
Accountant whose experience included much 
accounting work for several branches of the 
Government, testified, on behalf of the de- 
fendant, that he had reviewed the system 
of accounting used by it in attempting to 
ascertain whether the quantity discounts 
granted its larger customers were justified. 
He stated that, in his opinion as an ac- 
countant, the system of accounting adopted 
by the defendant was “a well conceived, 
carefully operated and very well organized 
system.” 


On the other hand, William J. Warmack, 
a Certified Public Accountant who for 
seventeen years did important investiga- 
tion and accounting work for the Federal 
Trade Commission, and was, at the time of 
the trial, a cost specialist in price discounts, 
testified, as a witness for the plaintiff, with 
respect to the price justification system of 
the defendant, that he had seen “none as 
crazy as this.” His main criticisms of the 
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defendant’s attempted justification were 
that it dealt with too few classes of custom- 
ers, did not adequately disclose individual 
differences between buyers with regard to 
selling costs, made no showing as to pos- 
sible cost differences because of geograph- 
ical location of customers, covered only 
costs during the period 1937 to 1941, in- 
clusive, and attempted to sustain a quantity 
discount system under which only a very 
few large customers received any discount 
at all. 


During the period June 19, 1936, to De- 
cember 31, 1942, the number of customers 
of the defendant included in the three 
classes among which sales costs incurred 
by the defendant were allocated is shown 
by the following tabulation: 


A B Cc 
June 19, 1936, to December 31, 1936 2 26 2616 
OSTA, SS See hla Fe: SP eae Bees 20 2769 
BOSS 753 «ry eager oN me caer es ME 2 19 2960 
1b Se eS os Se Be St ee Ga STOP Gs) 
AN ewes oo © cra eee ete See On ek OO, 
EL Ges ON Fe Ses ee A Se 2 36 2581 
DS PE eat sae bey Le? 20 2 34 2189 


More than 98% of the customers received 
no quantity discount. 

The defendant’s system of quantity dis- 
counts was changed as of January 1, 1946. 
It was incorporated in a new form of con- 
tract and was applied to all purchasers 
accepting the new form. The plaintiff re- 
fused to become one of them. It adhered 
to the old contract. Under the new quan- 
tity discount system, discounts ranged from 
2/10ths of 1% on purchases of $50,000 to 3% 
on purchases of $4,000,000 or more. It ap- 
plied not alone to purchasers of packers’ 
cans, but to purchasers of all types of cans. 
For its justification of this system of gradu- 
ated discounts, the defendant relied upon 
its cost study under the old system. 


[Effect of Discounts on Plaintiff | 


If the plaintiff had received a 5% quantity 
discount during the period June 2, 1943, to 
December 31, 1945, it would have paid 
$20,088.18 less for its cans. If it had re- 
ceived a 3% quantity discount from January 
\, 1946, to December 31, 1947, that would 
have reduced its expenditures for cans by 
$5,003.86. If the plaintiff had received a 
discount of 45¢ a thousand on all cans de- 
livered (such as the Morgan Packing Com- 
pany received), it would have paid $10,808.24 
less for the cans. If it had received its cans 
during the period June 2, 1943, to Decem- 
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ber 31, 1945, without any charge for freight, 
it would have saved $17,948.84 over what it 
was required to pay as freight charges. A 
total of all of these alleged price discrimina- 
tions amounts to $53,849.12. If the damage 
suffered by the plaintiff can be measured 
by the sum of these several items and, in 
addition, an alleged loss of profits of $12,900 
attributed to the defendant’s failure to make 
lawful delivery of cans ordered in February 
and May, 1945, the plaintiff’s actual damage 
would apparently be $66,749.12. In addi- 
tion, the plaintiff claimed upon the trial that 
damage to its “competitive position” was 


$100,000. 
[Plaintiff's Competitors] 


The named competitors of the. plaintiff 
which it asserts were unlawfully favored by 
the defendant with respect to prices were: 
California Packing Corporation (Calpack), 
Libby, McNeill & Libby, Inc. (Libby), 
Stokely-Van Camp, Inc. (Stokely), Morgan 
Packing Company (Morgan), Good Can- 
ning Company (Good); Alma Canning 
Company (Alma), and Charleston Canning 
Company (Charleston). The last three of 
these name competitors are Ozark canners 
which canned the same products as the 
plaintiff as well as other kinds of vegetables. 
Good, Alma and Charleston came under 
common ownership after 1944. The other 
companies named are large canners with 
multiple plants which can a great variety of 
food products and do a nationwide busi- 
ness. None of their plants are in the Ozark 
region. With the exception of Morgan, 
each of them canned some of the same 
vegetables as the plaintiff during the period 
in suit. 


FREIGHT EQUALIZATION 
[Trial Court Ruling] 


With respect to the question of freight 
equalization with Fort Smith from June 2, 
1943, to December 31, 1945, the plaintiff 
contends, and the court, in substance, ruled, 
that a warehouse such as that which the 
defendant established at that place could 
not lawfully be used as a basing point for 
freight upon carload shipments of cans 
which originated at the defendant’s factories 
in Indiana and Illinois, and that, while Fort 
Smith freight equalization gave to all of the 
Ozark canners a lower delivered price for 
their cans, it resulted in creating price dif- 
ferences among them which would not have 
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existed had freight been equalized with St. 
Louis or with the point from which the 
cans were actually shipped. 

It is the plaintiff’s theory that if all the 
Ozark canners had been required to pay 
St. Louis freight, all of them would have 
been on a substantial equality as to prices 
for cans, and that, although the plaintiff 
would have had to pay more than twice as 
much freighi un its shipments of cans, no 
Ozark canner would have been in any 
better competitive position than the plaintiff. 


[The Alleged Discrimination) 


During the period June 2, 1943, to De- 
cember 31, 1945, the defendant paid or ab- 
sorbed the freight on all carloads of cans 
shipped to canners in the Ozark region. 
None of the freight paid was added to 
factory price of cars of cans shipped to the 
two canners at Fort Smith. The Ozark 
canners not located at Fort Smith were 
required to pay for cans the factory prices 
plus an amount equal to the freight from 
Fort Smith to the point of delivery, which, 
in the case of the plaintiff, as already stated, 
was about 36¢ per cwt. In other words, 
the plaintiff was, in effect, required to re- 
fund to the defendant a substantial part 
of the freight which the defendant had paid, 
while the two Fort Smith canners were re- 
quired to refund no part of the freight on 
cars of cans shipped to them. This neces- 
sarily resulted in the Fort Smith canners 
and others nearer Fort Smith than the 
plaintiff having to pay less for their cans 
than did the plaintiff and other canners in 
the Ozark region who were located at 
points more distant from Fort Smith. 


[Basing Point Open to Attack] 


While there was nothing inherently evil 
in the practice of equalizing freight with 
Fort Smith, which was the logical place to 
establish a source for supplying cans to the 
canners in the Ozark region, there is not 
much doubt that the practice of using the 
location of the warehouse as a basing point 
for freight was vulnerable. Fort Smith was 
not the source of supply of cans shipped 
to Ozark canners in carload lots. There was 
nothing unrealistic about the warehouse, 
but it quite evidently was established not 
only to provide a means for enabling the 
local canners to obtain cans by truck but 
also to meet their demands that something 
be done to improve their competitive posi- 
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tion freightwise, and to avoid the possibility 
of the establishment of a factory in Fort 
Smith by a rival can manufacturer. The 
vulnerability of the Fort Smith warehouse 
as a basing point for freight was evidently 
recognized by the defendant and resulted 
in the abandonment of the practice of equal- 
izing freight with that point on January 1, 
1946. We note that William C. Stolk, Vice- 
President of the defendant in charge of sales, 
testified relative to this change as follows: 


“In 1945, as I remember it, some time 
in the early part of 1945, when the Su- 
preme Court came out with their Staley 
and Corn Products decisions, counsel ad- 
vised us, in order to, well, for safety sake, 
in the event the Supreme Court decisions 
might be construed to apply to the Robin- 
son law, to change our policy, which we 
did in January, 1946.” 


It is unnecessary to decide whether, if 
the defendant had actually made its ware- 
house in Fort Smith the source of carload 
shipments of cans to its customers in the 
Ozark region, that would have justified the 
use of Fort Smith as a basing point for 
freight. The warehouse in suit was never 
the source of carload shipments, and was 
not intended to be. 


[Cement Institute Case] 


The defendant calls our attention to the 
following language used by the Supreme 
Court in Federal Trade Commission v. Cement 
Institute, 333 U. S. 683, at pages 696-697: 


“Goods may be sold and delivered to 
customers at the seller’s mill or warehouse 
door or may be sold free on board (f. o. b.) 
trucks or railroad cars immediately adja- 
cent to the seller’s mill or warehouse. In 
either event the actual cost of the goods 
to the purchaser is, broadly speaking, the 
seller’s ‘mill price’ plus the purchaser’s 
cost of transportation.” 


To understand, however, what the Supreme 
Court had in mind, it is necessary to read 
the following three sentences (page 697): 


“However, if the seller fixes a price at 
which he undertakes to deliver goods to 
the purchaser where they are to be used, 
the cost to the purchaser is the ‘delivered 
price.’ A seller who makes the ‘mill price’ 
identical for all purchasers of like amount 
and quality simply delivers his goods at 
the same place (his mill) and for the same 
price (price at the mill). He thus re- 
ceives for all f. o. b. mill sales an identical 
net amount of money for like goods from 
all customers.” 


Copyright 1951, Commerce Clearing House, Inc. 


Number 220—151 
8-3-51 


The Supreme Court has not held, so far 
as We are aware, that an isolated warehouse 
used as a source of supply of goods to be 
taken by truck and as a basing point for 
freight on such goods actually shipped from 
other places, but not as a source of rail 
shipments, can be used for the equalization 
of freight, where that results in the seller’s 
receiving a different net amount of money 
from some of its carload customers than 
from others. 


[Equalizing Freight Discriminatory] 


We think that the District Court was 
justified in concluding that the defendant’s 
practice of equalizing freight with Fort 
Smith was unlawful and caused price dis- 
criminations which conceivably might sub- 
stantially lessen competition. We must 
admit that it is not too easy to understand 
why, as a practical matter, equalizing freight 
with Fort Smith in 1945 was potentially 
monopolistic, while in 1947 it became lawful 
and lost its threat to competition merely 
because a factory supplanted a warehouse. 


[Necessary That Discriminations 
Damage Plaintiff 


It is our understanding that, in order for 
a plaintiff to recover damages in a case such 
as this, it is not enough to show that a 
defendant was guilty of price discrimina- 
tions which might lessen or injure competi- 
tion, but it is also necessary for the plaintiff 
to prove that the wrong done proximately 
resulted in ascertainable damage to its busi- 
ness and property. 

In Clark Oil Co. v. Phillips Petroleum Co., 
8 Cir., 148 F. 2d 580, 582 (certiorari denied 
326 U. S. 734), this Court said: 


‘“* * * Wrong without damage or dam- 
age without wrong does not constitute a 
cause of private action, * * *. The Sher- 
man Act and the Clayton Act afford a 
cause of action for those suffering dam- 
ages. In their provisions for damages they 
embody both punitive and compensatory 
damages but no recovery can be had un- 
less a case for compensatory damages is 
made.” 

In Keogh v. Chicago & Northwestern Rail- 
way Co., 260 U. S. 156, 164-165, Mr. Justice 
BRANDEIS said: 

‘* * * Under §7 of the Anti-Trust Act, 
as under §8 of the Act to Regulate Com- 
merce, Pennsylvania R. R. Co. v. Interna- 
tional Coal Mining Co., 230 U. S. 184, 
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recovery cannot be had unless it is shown, 
that, as a result of defendants’ acts, dam- 
ages in some amount susceptible of ex- 
pression in figtires resulted. These damages 
must be proved by facts from which their 
existence is logically and legally inferable. 
They cannot be supplied by conjecture.” 


See, also, Turner Glass Corporation v. Hart- 
ford-Empire Co., 7 Cir., 173 F. 2d 49, 51-52, 
and Central Coal & Coke Co. v. Hartman, 8 
Cin tl Pe 96898: 


The plaintiff was required to pay, for its 
cans during the period June 2, 1943, to De- 
cember 31, 1945, some $18,000 more than its 
two competitors located in Fort Smith; but, 
if the freight on its cans had been equalized 
with St. Louis, as it contends should have 
been done, it would have had to pay nearly 
2Y times as much freight. If all of its local 
competitors had been required to pay St. 
Louis freight, that might have enhanced the 
ability of the plaintiff to compete with them, 
but the payment of St. Louis freight by the 
plaintiff would unquestionably have impaired 
its ability to compete with its other named 
competitors not located in the Ozark region. 
The evidence shows that during the period 
June 2, 1943, to December 31, 1945, every 
canner in the Ozark region could sell, at 
ceiling prices, whatever it could pack. It is 
not conceivable to us that the plaintiff would 
have been benefited by having to pay; during 
that period, as freight charges on its cans, 
more than $40,000 instead of $18,000. We 
do not doubt that, ordinarily, where a seller 
is guilty of unlawful discrimination in prices 
between customers, the amount of the price 
difference is the measure of damages, but we 
think that this is not so here. 


In the case of Bruce’s Juices, Inc. v. 
American Can Co., 330 U. S. 743, at page 757, 
the Court said: 

“ck * * Tf the prices are illegally dis- 
criminatory, petitioner has been damaged, 
in the absence of extraordinary circum- 
stances, at least in the amount of that 
discrimination.” 


That case, however, did not present any 
such situation as the instant case. It is safe 
to say that every Ozark canner was bene- 
fited by Fort Smith equalization of freight, 
but some, due to their location, were bene- 
fited more than others. What the plaintiff 
really complains of is not that it was dam- 
aged by such freight equalization, but that 
it was not benefited by it to the same extent 
as some of its local competitors. 
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[Failure to Prove Damages] 


It is our opinion that the plaintiff failed to 
prove that it was damaged in its business 
and property in any amount susceptible of 
expression in figures by the practice of the 
defendant in equalizing freight on carloads 
of cans with Fort Smith. 


LOSS OF PROFITS FROM 
DELAYED DELIVERIES 


[No Recovery for Losses Which 
Are Preventable] 


We are satisfied that there is an inade- 
quate evidentiary basis for the District 
Court’s conclusion that the plaintiff suffered 
a loss of profits because of the delays which 
occurred in connection with its acceptance 
of the carload shipments of cans which ar- 
rived in February and May, 1945. The rec- 
ord shows that Arvel Blaylock had cans on 
hand on both occasions; that he had not 
made arrangements for the raw materials 
which he testified he would have canned 
had the shipments of cans been consigned 
or billed differently; that he could have ob- 
tained the cans shipped in February, 1945, 
by increasing the amount for which he was 
billed by the difference between Fort Smith 
and St. Louis freight, as he did later, in 
1946, when cars were shipped to him with 
freight equalized with Memphis; and that 
he could also have procured the May, 1945, 
shipments promptly, had he been inclined to 
do so, by paying the invoice based on St. 
Louis freight and telephoning or telegraph- 
ing the McManus-Heryer Brokerage Com- 
pany. 

The defendant asserts that these claims 
for loss of profits on account of delayed de- 
liveries, allegedly due to the failure of the 
defendant to comply with its contract “letter 
for letter,” are nothing more than common 
law claims for alleged breaches of contract, 
which could not, in any event, be made a 
basis for treble damages under the Clayton 
Act. There is much force in that contention, 
but we think it is unnecessary to rule upon 
the question. Arvel Blaylock’s conduct in 
dealing with these shipments and making 
claims for loss of profits was obviously stra- 
tegic, and stemmed from the defendant’s 
refusal to accede to his demand that cans 
be shipped to the plaintiff free of freight, 
as well as from his interest in enhancing his 
alleged damages for the purposes of this 
lawsuit. It is elementary that one may not 
recover for losses which are readily pre- 


{ 62,895 


Court Decisions 
American Can Co. v. Russellville Canning Co. 


Number 220—152 
8-3-51 


ventable or avoidable. 15 Am. Jur., Dam- 
ages, §27, page 420; 25 C. J. S., Damages, 
§ 33, page 499. See, also, Sun Cosmetic 
Shoppe, Inc. v. Elizabeth Arden Sales Corpo- 
ration, 2 Cir., 178 F. 2d 150, 153. 


MORGAN RUNWAY ALLOWANCE 


[Discrimination in Facilities 
Not Involved] 


With respect to the alleged discrimination 
because of the runway allowance to the 
Morgan Packing Company, the District 
Court ruled that the allowance was a dis- 
crimination both as to facilities furnished 
and as to price. We do not agree. Allowing 
Morgan 45¢ per thousand cans delivered 
over its runway was, if discriminatory at 
all, a price discrimination. There was no 
possibility of the defendant’s furnishing cans 
to the plaintiff over such a runway. If, be- 
cause of the allowance, Morgan was required 
to pay less for cans than other customers of 
the defendant who were not similarly situ- 
ated but were in competition with Morgan, 
that, we think, is all of which any of them 
could complain. 


[No Proof of Injury] 


The plaintiff's contention that it was ad- 
versely affected by the runway allowance 
made to Morgan is based upon the theory 
that Morgan’s products, while not the same 
as the plaintiff’s, competed for the “house- 
wives’ dollar,” and that, if Morgan’s canned 
goods were a better buy than the plaintiff’s 
canned spinach or canned green beans, the 
housewife would pass by the plaintiff’s prod- 
uct and buy the Morgan product. There is 
no evidence in the record that any of the 
canned goods marketed by Morgan during 
the period in suit were sold at prices which 
had the effect of diverting housewives from 
the canned spinach and canned green beans 
of the plaintiff, or that the plaintiff sustained 
any actual damage from the granting of the 
runway allowance. “The only proper proof 
of damages is the loss to the plaintiff’s busi- 
ness, * * *” Sun Cosmetic Shoppe, Inc. v. 
Elizabeth Arden Sales C orporation, supra, page 
153 of 178 F. 2d. 


[Cost Savings in Delivery] 


We are also of the opinion that the de- 
fendant’s attempted justification of the run- 
way allowance by evidence tending to show 
that the allowance was warranted by sav- 
ings in the cost of delivery, should not have 
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been rejected because the justification in- 
volved a comparison between the cost of 
delivery of cans loaded into railroad cars 
at the defendant’s factory in Terre Haute 
and the cost of delivering cans over the 
runway to Morgan at Austin. It seems to 
us that about the only way of demonstrating 
the actual savings in cost of delivery at a 
factory such as that at Austin would be to 
ccmpare the delivery costs at that plant 
with similar costs at a plant from which 
cans were delivered in freight cars. 


It is apparent that the defendant must 
have saved a substantial amount in labor 
costs and in the maintenance of facilities for 
shipment by rail, by not having to store, 
pack, load into cars, and deliver by rail, the 
cans made at the Austin factory. Whether 
the saving amounted to 45¢ a thousand cans 
is problematical. If the plaintiff’s business 
had been shown to have been adversely af- 
fected by the prices charged by Morgan for 
its dissimilar canned products because of 
the allowance made to Morgan, the dam- 
ages, we think, would be limited by the 
amount, if any, by which the allowance ex- 
ceeded the cost savings of the defendant 
resulting from the runway delivery. That 
excess could not have amounted to 45¢ per 
thousand cans. To the extent that the allow- 
ance to Morgan was justified by savings in 
delivery costs, it could have caused no dam- 
age to Morgan’s competitors and constituted 
no actionable wrong on the part of the 
defendant. 


QUANTITY DISCOUNTS 


We come next to the problem presented 
by the quantity discounts allowed by the 
defendant during the period in suit to its 
largest customers. As we understand the 
applicable statute, Congress has outlawed 
only the granting of quantity discounts which 
the seller cannot justify by 

“differences in the cost of manufacture, 

sale, or delivery resulting from the dif- 

fering methods or quantities in which such 
commodities are to such purchasers sold 
or delivered.” 


[Bruce’s Juices Case] 


In the case of Bruce’s Juices, Inc. v. Ameri- 
can Can Co., supra, 330 U. S. 743, the Su- 
preme Court had before it the identical 
system of quantity discounts which the Can 
Company, the defendant here, had in effect 
until January 1, 1946. The Can Company 


Trade Regulation Reports 


Court Decisions 
American Can Co. v. Russellville Canning Co. 


64,701 
had brought an action against Bruce’s 
Juices, Inc., upon certain notes. The de- 


fense was that the consideration for the 
notes was illegal because the plaintiff had 
violated the Robinson-Patman Act by sell- 
ing cans to others at prices which dis- 
criminated against Bruce’s Juices, Inc. Mr. 
Justice JACKSON, who delivered the majority 
opinion, said in that case (pages 745-746 of 
SiO Sse 


“* * * The Can Company’s contract 
with all its customers allowed a discount 
of 1% on annual purchases of $500,000, 
and nothing to those whose purchases 
were less than that. It was so graduated 
as to give a maximum discount of 5% to 
a customer whose purchases were $7,000,000 
a year. The consequence is that relatively 
small packers pay 5% more for their cans 
than their largest competitors. 


“Tt is claimed that this advantage to 
quantity buyers renders the quantity dis- 
count per se a violation of the Robinson- 
Patman Act. To sustain the defense in 
this case it would be necessary to so hold. 
It is not denied that Bruce got the same 
discounts as other purchasers of like quan- 
tities when it qualified, and in one year 
Bruce was in the $500,000 bracket and 
received the 1% discount. It is not claimed 
that the Can Company failed to give dis- 
counts where earned under this uniform 
contract, or that discounts were given 
where not so earned. Bruce received the 
same discounts as others within its classi- 
fication and it is not questioned that had 
it been a purchaser of larger quantities ‘it 
would have been allowed the same dis- 
count as other purchasers of that class. 


“Before a court could sustain the de- 
fense in this particular case, it would also 
have to overcome other difficulties of law 
and fact. The Act does not prohibit all 
quantity discounts but expressly permits 
them under certain conditions. It indi- 
cates, too, that the Federal Trade Com- 
mission is the appropriate tribunal to hear 
in the first instance the complicated issues 
growing out of grievances against a quan- 
tity discount practice of a seller. 49 Stat. 
1526; 15 U. S. C. §13(a). Quantity dis- 
counts are among the oldest, most widely 
employed and best known of discount 
practices. They are common in retail 
trade, wholesale trade, and manufacturer- 
jobber relations. They are common in 
regulated as well as unregulated price 
structures. Congress refused to declare 
flatly that they are illegal. They become 
illegal only under certain conditions and 
when they are illegal it is as much a vio- 
lation to accept or receive as to allow 
them. Bruce, in one of the years included 
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in its balance of account, purchased more 
than a half million dollars of cans on 
which it received precisely the kind and 
amount of discount it now asserts to be 
illegal. 

“The argument is made that such a 
remedy as Bruce seeks here would support 
the anti-monopoly policy of Congress. 
But Bruce is not complaining of the high 
price of cans. Bruce complains of a lower 
price for cans to others—which would 
enable competitors to put their products 
on the market cheaper. This may well 
put Bruce to some disadvantage, but it 
does not follow that Congress would for- 
bid the savings of large-scale mass pro- 
duction to be passed along to consumers. 
The economic effects on competition of 
such discounts are for the Trade Commis- 
sion to judge. Until the Commission has 
determined the question, courts are not 
given guidance as to what the public inter- 
est does require concerning the harm or 
benefit of these quantity discounts on the 
ultimate public interests sought to be pro- 
tected in the Act. It would be a far- 
reaching decision to outlaw all quantity 
discounts. Courts should not rush in where 
Congress feared to tread.” 


The Supreme Court decided that the al- 
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mission, courts must act as best they can 
within the frame-work provided by Con- 
gressignThepAct) 15. U0 S.0Gx §i3se(a); 
specifically recognizes that quantity dis- 
counts are illegal only where they lessen 
or injure competition or tend to create a 
monopoly; and where price differentials 
are juStified by differences in costs of 
manufacture, sale or delivery, the dis- 
counts are permissible. This matter is 
a complex one, but it is no more complex 
than many other problems which face the 
courts.” 


Subsequently, Bruce’s Juices, Inc., in its 
action for treble damages under the Clayton 
Act, as amended, obtained a judgment against 
the American Can Company in the United 
States District Court for the Southern Dis- 
trict of Florida, 87 F. Supp. 985. This judg- 
ment has recently been affirmed by the 
United States Court of Appeals for the Fifth 
Circuit in American Can Company v. Bruce’s 
Juices, Inc., 187 F. 2d 919. Of the defend- 
ant’s system of quantity discounts in effect 
prior to January 1, 1946, that court said 
(pages 923-924): 

“* * * Manifestly, the discount system 
employed was not a good faith effort to 
devise a method whereby price discounts 


leged violation of the Act by the Can Com- 
pany was not a defense to the action on 
the notes, and that the remedy of Bruce’s 
Juices, Inc, if any, was in its pending 
action for treble damages under the Clayton 
Act. 


Mr. Justice MurpHy, who wrote the dis- 
senting opinion in the case, said (pages 
764-765 of 330 U. S.): 


“The Court intimates, without actually 
deciding, that courts should not allow this 
type of defense to be raised until the 
Federal Trade Commission has deter- 
mined the economic effects of quantity 
discounts on competition. The fear is ex- 
Pressed that without the Commission’s 
guidance, courts might strike down all 
quantity discounts and create untold retro- 
active liabilities. 

“The short answer is that we should 
be reluctant to assume that judges are 
unable to comprehend the Robinson-Pat- 
man Act and the standards it sets up in 
regard to quantity discounts. It may be 
granted that the Federal Trade Commis- 
sion has more technical knowledge and 
experience in dealing with the complexi- 
ties of this problem than most courts; and 
the Commission’s judgment would be of 
inestimable value to any judge called upon 
to deal with quantity discounts. But in 
the absence of some action by the Com- 


would be functionally available to all cus- 
tomers. See Federal Trade Commission v. 
Morton Salt Co., 334 U. S. 37; Russellville 
Canning Co. v. American Can Company, 87 
Fed Supp. 484; Bruce’s Juices, Inc. v. 
American Can Co., 330 U. S. 743. 

“Here, during the period involved, only 
two of defendant’s numerous customers 
were able to qualify in any year for the 
maximum 5% discount, and only about 
1% received the benefit of any discount. 
Under such circumstances, the district 
court correctly found that the discount 
schedule was tainted with the inherent 
vice of ‘too broad averaging’, as a result 
of which it favored a few large customers 
at the expense of a multitude of small 
buyers, and that it was therefore unlawful 
and discriminatory. Federal Trade Com- 
mission v. Morton Salt Co., 334 U. S. 37; 
see also, Federal Trade Commission v. 
Staley Co., 324 U.S. 746. 

“Certain it is that quantity discounts -are 
not per se illegal or condemned by the 
antitrust statutes. Nevertheless, any dis- 
count system, such as here, which arbi- 
trarily excludes 98% of the customers 
involved from qualifying for any discount 
whatever imposes a heavy burden on its 
Proponent to justify its continued exist- 
ence. This burden defendant has here 
signally failed to meet.” 
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[Trial Court Limited as to Issue] 


If, in an action such as the instant one, 
a District Court has the same power as the 
Federal Trade Commission to disapprove, 
under subdivisions (a) and (b) of §2 of 
the Clayton Act, as amended, 15 U. S. C. 
§ 13 (a) and (b), a system of quantity dis- 
counts, that court can, no doubt, condemn 
such a system on the ground that it was 
functionally available to too few customers. 
If, however, in the instant case, the District 
Court was, as we think, limited to deciding 
whether the quantity discounts granted by 
the defendant did not exceed a due allow- 
ance for the difference in the cost of selling 
cans to the different classes into which its 
customers were divided, the court could not 
concern itself with the question whether the 
system was fair and equitable and func- 
tionally available to all customers. It is true 
that in its opinion the District Court stated 
that its sole function was to ascertain 
whether the defendant’s justification of its 
quantity discount system was adequate, but 
we think the court went further than that. 


With respect to the defendant’s attempted 
justification of its quantity discounts, the 
District Court directed attention to the fol- 
lowing matters: (1) the division of the cus- 
tomers into three classes; (2) Calpack, Libby, 
Morgan, and Stokely were each allowed a 
discount upon its purchases for all of its 
plants; (3) aggregation of purchases by sepa- 
rate plants for discount purposes was per- 
mitted where the plants were operated by a 
single entity or where there was common 
control and ownership; (4) expenses at- 
tributable to one customer were attributed 
to his class; (5) some expenses were alloc- 
ated on the basis of contact hours—time 
spent by salesmen, service men, and others, 
on a customer,—while other expenses not 
directly attributable to any one customer 
were apportioned among the three classes 
on an allocation formula which was arbi- 
trary; (6) the cost study was not continued 
beyond 1941; (7) the defendant did not 
change its system of quantity discounts in 
accordance with changing conditions, par- 
ticularly those brought about by the War; 
(8) Classes A and B were so restricted and 
Class C so broad that practically no inde- 
pendent customer was given an opportunity 
to escape the class to which he was consigned 
or to qualify for a higher discount bracket; 
(9) the defendant’s cost justification does 
not isolate or determine the cost of selling 
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or servicing any individual customer in Class 
C; (10) by including 98% of its customers 
in Class C, the defendant took no account 
of whether such customers purchased on 
open order or under exclusive contract, of 
whether they bought for cash or credit, nor 
of whether they ordered cans by the car- 
load or less than carload, and ignored con- 
ditions prevailing in different parts of the 
nation. The court then concluded that the 
defendant’s quantity discount systems, old 
and new, made other than due allowance 
for differences in cost of sale resulting from 
differing quantities of cans sold. 


It seems to us that the applicable statute 
discloses no Congressional intent to author- 
ize a District Court, in an action such as 
this, to reject a seller’s attempted justifica- 
tion of its quantity discount system unless 
the justification meets all of the require- 
ments which the District Court in this case 
evidently considered essential. If a manu- 
facturer granting quantity discounts is re- 
quired to establish and to continuously 
maintain a cost accounting system which 
will record the expenses incurred in selling 
every individual customer and all of the data 
which the plaintiff deems essential, the bur- 
den, expense and assumption of risk involved 
would seem to preclude the granting of 
quantity discounts, at least until the approval 
of the plan by the Federal Trade Commis- 
sion had been secured. 


We cannot say that the District Court was 
compelled to accept the defendant’s justifica- 
tion of the quantity discounts which were 
granted. If, however, the system was 
adopted in good faith and the cost study 
during the test period of more than four 
years was honestly maintained, and reflected 
with substantial accuracy the differences in 
selling costs as between the customers in 
Class C and those in Classes A and B, we 
think the court’s conclusion that the justifica- 
tion was inadequate because it was not con- 
tinued beyond the test period, did not reflect 
cost differences as between individual cus- 
tomers, and failed to take into consideration 
conjectural geographical differences in sell- 
ing costs and other matters which might be 
thought to have some speculative bearing on 
such cost differences, was not justified. 


[Morton Salt Case] 


The case of Federal Trade Commission v. 
Morton Salt Co., 334 U. S. 37, which is heavily 
relied upon by the plaintiff, was not a con- 
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where in a particular situation the factor 
of remoteness might have to be regarded 
as controllingly entering in on the recovery 
right. 

To go still further, since injury under the 
Robinson-Patman Act can only exist in rela- 
tion to competition, when the alleged dis- 
crimination has not been one between pri- 
mary Or immediate competitors but has 
occurred simply on the broad horizon of 
secondary or unimmediate business competi- 
tion—such as would be involved in the trial 
court’s theory of a canner of spinach and 
a canner of some other vegetable being com- 
petitors, in that they both are bidders for 
the housewife’s food dollar—I am of the 
opinion that the amount of the discrimina- 
tion can not be regarded as a direct or 
automatic damage and that the only injury 
capable of being recognized would be one of 
consequential effect, with the burden neces- 
sary in such a situation of establishing proxi- 
mateness and reasonable certainty as to the 
fact of injury as a basis for any recovery 
because of the discrimination. 


[“Runway Allowance’’] 


Thus, in the matter of the Morgan run- 
way allowance, discussed in the majority 
opinion, since Morgan and appellee were 
not immediate or specific competitors, in 
view of their different kind of food products, 
the damages, if any, recoverable by appellee 
because of the allowance made to Morgan 
could in my opinion only be consequential 
in nature, from such invasion of the market 
for canned spinach and green beans as the 
allowance had made it possible for Morgan’s 
different products to make and as appellee 
could be shown to have suffered loss by 
reason thereof. The discrimination could 
not give rise to direct or automatic dam- 
ages, because appellee’s treasury would not 
be affected in relation to its immediate com- 
petitors, and in the field of general competi- 
tion the position of the spinach and green 
beans industry and that of appellee as a part 
of it might not even be affected at all. ibe 
however, there were consequential effects 
from the discrimination, which were entitled 
to be recovered, I cannot agree with the 
majority, in their adoption of the view of 
Sun Cosmetic Shoppe v. Elizabeth Arden Sales 
Corporation, 2 Cir., 178 F. 2d 150, that such 
consequential damages would have to be 
limited to “the amount, if any, by which the 
allowance exceeded the cost savings of the 
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defendant resulting from the runway de- 
livery.” The statute imposes no limitation 
on the amount of actual consequential dam- 
ages and none exists otherwise legally except 
as a matter of remoteness. Neither in rela- 
tion to immediate competitorship nor to 
secondary competition, is there any basis 
under the Act for imposing such a limitation 
upon the amount of damages recoverable 
for consequential injuries from illegal dis- 
criminations. 


’ [Freight Equalization] 


On the principles which I have discussed 
above, I further feel that the trial court was 
entitled to treat the so-called freight equal- 
ization with Fort Smith as a price discrimi- 
nation in favor of the two Fort Smith canners 
against appellee and, because. they and 
appellee were engaged in immediate com- 
petitorship, to allow appellee direct or 
automatic damages for the differences in the 
amount which appellee was required to pay 
appellant for its cans over them. 


What appellant did was to include delivery 
at Fort Smith in its price to the Fort Smith 
canners and to make appellee pay 36¢ per 
cwt. of the cans above this amount. The 
36 cents represented the amount of the 
freight rate from Fort Smith to Russellville. 
But appellee’s cans did not come from Fort 
Smith. Those for appellee, as well as those 
for the Fort Smith canners, were shipped 
direct from appellant’s factories in Indiana 
and Illinois to their separate destinations and 
the shipping cost to Russellville was no 
more than to Fort Smith. And beyond this, 
there was admittedly no legal basis for any 
purported use of Fort Smith as a point for 
freight equalization. 


In this situation, appellant could not 
properly make a charge to appellee greater 
than its price to the Fort Smith canners. If 
it wanted to make any freight absorption for 
its purchasers at Fort Smith, it had to make 
an equal absorption for their immediate com- 
petitor at Russellville—unless some other 
basis for distinction between such pur- 
chasers existed under the Act and was used, 
which was not here the case. I do not 
believe that it is of any materiality in these 
circumstances that the cans had cost appellee 
less than appellant could have required it to 
pay under its contract, which called for 
freight equalization with St. Louis. The 
contracts of the Fort Smith canners similarly 
called for freight equalization at St. Louis. 
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[Direct Damage] Smith canners saved and which appellee 
would not have been out-of-pocket if it had 


these contracts in order to give the Ozark Teceived equal treatment with them. In 
canners a cost benefit or allowance. It gave Ppellee’s position as an immediate competi- 
the Fort Smith canners a bigger benefit or tor of the Fort Smith canners, this repre- 
allowance than it gave appellee at Russell- sented direct or automatic damage to its 
ville. The extra 36¢ per cwt. which it made business treasury for which the trial court 
appellee pay was money which the Fort was entitled to allow a recovery as such. 


Appellant chose to depart from all of 
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Universal Film Exchanges, Inc., Columbia Pictures Corporation, United Artists Corpo- 
ration and Vincent R. McFaul. 


In the United States Court of Appeals for the Second Circuit. No. 247, October Term, 
1950. Docket No. 21887. Argued May 9, 1951. Decided July 25, 1951. 


On appeal from the United States District Court for the Western District of New York. 


Affirmed. 
Sherman Antitrust Act 


Treble Damage Suit—Motion Picture Industry—Conspiracy Not Established.—A 
dismissal of an independent theatre operator’s action for treble damages against motion 
picture distributors and exhibitors is affirmed on the ground that the plaintiff failed to 
establish that the defendants conspired to monopolize the exhibition of first and second 
run motion pictures in violation of the antitrust laws. A finding, in the Paramount case, 
that a conspiracy existed among certain of the defendants, is not conclusive of the question 
of conspiracy in an action involving a single city. The conspiracy must be independently 
established by the plaintiff. 

Where direct evidence of a conspiracy is lacking, evidence of the diversified action 
of the defendants in licensing films to the plaintiff is enough to support a trial court’s 
finding that a conspiracy was not established. Distributors have their individual and 
independent right to select their customers, and in exercising this right, some exhibitors 
must be favored at the expense of others. It is not illegal per se for a distributor independ- 
ently to favor those exhibitors in which the distributor has a financial interest. 

See the Sherman Act annotations, Vol. 1, {| 1220.1923, 1220.2972, 1220.459, 1640.335, 
1640.411. 

For the appellant: Borins and Hoffman (Robert L. Wright, Louis Borins and Dwight 
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For the appellee: Raichle, Tucker and Moore (Frank G. Raichle, C. Stanley Thompson, 
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and Paramount Pictures, Inc.; Sidney B. Pfeifer (John F. Caskey and Harry M. Pimstein, 
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Affirming an opinion of the United States District Court for the Western District 
of New York, reported in 1948-1949 TravE CasEs {| 62,492. 


Before Swan, Aucustus N. Hanp and Crark, Circuit Judges. 


In an action for treble damages to plain- eight motion picture distributors, two cor- 
tiff’s motion picture exhibition business aris- porate exhibitors and the latter’s president, 
ing out of an alleged conspiracy among to monopolize the exhibition of first and 
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second run motion pictures in the Buffalo 
area in violation of the antitrust laws, plain- 
tiff appeals from so much of the judgment 
as dismissed the action against six of the 
distributor defendants and the exhibitor de- 
fendants. Affirmed. 

Avucustus N. Hanp, Circuit Judge: [Jn 
full text] This action was originally instit- 
uted in 1946 by Dipson Theatres, Inc. (here- 
inafter called Dipson), against eight national 
film distributors,* hereinafter called Warner, 
Loew, Paramount, RKO, Fox, Universal, 
Columbia, and United; Buffalo Theatres, 
Inc. (hereinafter called Shea), its subse- 
quently dissolved subsidiary Bison Theatres 
Corporation, and its president, McFaul, for 
treble damages arising from a violation of 
the Sherman Anti-Trust Act, 15 U. S. C. 
§1 ff. The violation was an alleged con- 
spiracy among all the distributor defendants, 
Shea and McFaul, to give Shea a monopoly 
of first and second run exhibition of the 
distributor defendants’ films in Buffalo, New 
York, and its environs, to the injury of three 
of Dipson’s theatres, the Bailey, the Century 
and the Ridge, by concertedly refusing to 
license the above theatres to show motion 
pictures for the run’ desired by Dipson and 
to which Dipson asserts the theatres were 
entitled by reason of their location and ap- 
pointments. The case was heard by Knight, 
J., who dismissed the entire action at the 
close of the plaintiff’s case against Columbia 
and against all defendants in so far as it 
involved the Ridge Theatre. No appeal is 
taken from this dismissal. This appeal is 
from the subsequent decision of Knight, J., 
holding (except in so far as he dismissed 
the cause of action against Universal) that 
the plaintiff had failed to prove any con- 
spiracy among the other defendants with 
respect to the Bailey and Century theatres 
and in addition that the plaintiff had failed 
to show any damage to those theatres result- 
ing from defendants’ conduct. On appeal 
Dipson claims as damages operating losses 
at the Century in the 1940-41 season, and 
lost profits at the Bailey for the years 1939- 
1946 inclusive. 


1 Vitagraph, Inc.,* Loew’s, Inc., Paramount 
Pictures, Inc., RKO Radio Pictures, Inc., Twen- 
tieth Century-Fox Film Corporation, Universal 
Film Exchanges, Inc., Columbia Pictures Cor- 
poration, and United Artists Corporation. 

* Warner Bros. Pictures Distributing Corp. 

2 The terms ‘‘clearance’’ and “‘run’’ are fully 
discussed in the Paramount case, 334 U. S. 131. 
Briefly the theatre which is licensed by a dis- 
tributor to first show a given picture in a given 
area has the first (and ordinarily most profit- 
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[Background] 


The facts are as follows: One Michael 
Shea was one of the first—if not the first 
—motion picture theatre operators in Buffalo 
(1914). He and his successors had always 
had an excellent reputation for good enter- 
tainment and for meeting their obligations 
to the distributors. As the demand for 
theatres increased, he, in 1925, sold a part 
interest in his theatre chain to Paramount’s 
predecessor to obtain financing to build the 
Buffalo theatre, still the largest in the area. 
In 1926, Michael Shea acquired by lease the 
Kensington theatre, and in 1928 the Bailey, 
both in northeast Buffalo. In 1928 Loew— 
who operated the Century—turned it over 
to Michael Shea in return for a part interest 
in the business. Michael Shea died in 1934 
and McFaul, his successor, Paramount and 
Loew then organized the corporate defendant 
Shea to continue the business. In 1939 
Nikitas Dipson, who controlled or was asso- 
ciated with a large theatre chain, com- 
menced operations in the Buffalo area. Among 
the theatres that he acquired were three 
formerly operated by Shea: the Century, a 
downtown first run theatre, the Bailey, a 
neighborhood theatre, and the Riviera, a 
suburban theatre. Shea declined an oppor- 
tunity to renew his leases and to continue 
operation of these properties. Dipson also 
acquired the Ridge, another suburban theatre 
which had been offered to Shea and refused. 


By 1940, after Dipson had entered the 
area, there were 67 motion picture theatres 
in Buffalo with an aggregate capacity of 
66,684 seats, of which 5 were first run. Shea 
operated 11 of these, including 3 of the 
first run theatres with a capacity of 9,979 
seats, the remaining 8 being neighborhood 
theatres with a capacity of 9,040 seats. Three 
of these Shea neighborhood theatres, the 
Seneca, Kensington and Elmwood, were 
operated as second run theatres, that is, Shea 
showed pictures licensed to it at them before 
showing the same picture at its 5 other 
theatres and before the licensors released 
them to other theatres. Pictures not licensed 


able) run, the next theatre licensed to show the 
picture has the second run, and so on. Clear- 
ance is the time in days between the end of 
One run and the start of the next lower num- 
bered run. It is the general practice in the 
motion picture industry to set forth the clear- 
ance and run in the agreement by which the 
distributor licenses the exhibitor to show a 
picture and the clearance and run provided are 
major factors in determining the film rental 
to be paid. 
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to Shea for second run appeared in other 
theatres prior to 1939, and after that time 
also at the Bailey. The Dipson combine 
operated 10 neighborhood theatres with a 
capacity of 11,230 seats, and the first-run 
Century. There was one independent regu- 
lar first run theatre, the Lafayette. Of the 
distributor defendants, only Paramount and 
Loew had any financial interest in the 
theatres here involved or in any theatres in 
the Buffalo area. Prior to Dipson’s entry 
into Buffalo, the 6 per cent distributor de- 
fendants * got ca. 59 per cent of their Buffalo 
revenue from Shea theatres. 


[No Direct Evidence of a Conspiracy] 


There being admittedly no direct evidence 
of the alleged conspiracy, plaintiff attempted 
to prove its existence by circumstantial evi- 
dence built around his experiences with the 
Bailey and Century theatres after he or his 
predecessors acquired them from Shea. The 
two theatres will be considered separately. 


BAILEY 
[Theatres Compared] 


In 1926 Michael Shea obtained a lease on 
the Kensington theatre in northeast Buffalo. 
Two years later he similarly acquired the 
Bailey in the same genera! area but some 
1.7 miles away. The Bailey was sold to the 
plaintiff in 1939. Plaintiff asserted that prior 
to 1939 it had been a second run theatre * 
but that after plaintiff acquired it, it was 
demoted to a third run theatre pursuant to 
a conspiracy among the defendants. He 
also asserted that the Bailey was a better 
theatre in every way than the Kensington 
so that had no conspiracy existed, the dis- 
tributor defendants would have preferred to 
exhibit at the Bailey where their film rentals 
would have been higher. Had plaintiff been 
able to prove that all the distributor defend- 
ants had demoted the Bailey after its sale 
to plaintiff and that it was a superior theatre 
to the Kensington, there would have been a 
justifiable inference that a conspiracy existed 
as alleged. However, plaintiff was unable 
to do so. The Bailey had never been a 
wholly second run theatre but had been 
given some second and some third runs by 
Shea of the films licensed to the latter by 
the various distributor defendants. The 
Kensington was originally the only second- 


2 If Columbia is included the figure drops to 
56%; the figures for Universal do not appear. 
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run theatre in the neighborhood and all the 
distributor defendants licensed it as such up 
to 1939. When the Bailey came under the 
same management, Shea had, with the oral 
consent of the distributor defendants, origi- 
nally shown approximately half the pictures 
he exhibited second run in the neighborhood 
at the Bailey, and half at the Kensington. 
From 1936 on he had gradually shown more 
and more pictures second run at the Ken- 
sington so that by 1938, a majority of the 
product of Warner, United and RKO was 
showing second run at the Kensington as 
was a constantly increasing percentage of 
the product of Fox. It is not disputed that 
the Kensington and the Bailey were so 
similar in quality and location that they 
could not economically play “day and date,” 
i.e., each show the same feature on the same 
day. In other words, one had to be preferred 
over the other. So long as they were under 
common management, no difficulty arose 
from this fact, for most of the distributors 
were evidently content to let Shea determine 
what order of presentation would result in 
the greatest grog’s for them and for him. 
When they became separately managed, the 
distributors were forced to decide which 
they would license first and what clearance 
they would give. Dipson wanted the entire 
second run with a 7 to 21 day clearance over 
the Kensington. Shea argued that the dis- 
tributors should again implement the clause 
in the licenses calling for a 21 day clearance 
in favor of the Kensington but was unable 
to get this treatment.from any distributor. 
Instead of uniformly choosing the Kensing- 
ton the distributors acted as follows: 

1. Loew licensed the second run to the 
Kensington with one week clearance over 
the Bailey. 

2. Paramount did the same. 

3. Fox, which had a three year franchise 
agreement with Shea, licensed second run 
to the Kensington with no clearance over 
the Bailey. 

4. Warner licensed half its pictures to 
each for second run. 

5. Universal offered to license all its pic- 
tures for second run to the Bailey. This 
offer was not accepted by Dipson though 
it is not shown why it adopted that course. 

6. Columbia licensed all its pictures for 
second run to the Bailey. 


4In Buffalo there was a 30 day clearance 
between the first and second run. 
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7. RKO licensed its pictures for second 
run to the Kensington with one week clear- 
ance over the Bailey. 


8. United Artists licensed its pictures in- 
dividually but generally licensed its pictures 
for second run to the Kensington first, with 
one day clearance over the Bailey. 
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We insert here a table indicating in sum- 
mary form the actions of the distributor 
defendants with respect to the Bailey-Ken- 
sington and other similar situations in the 
area: 


BUFFALO LACKAWANNA TONAWANDA 
Downtown 
Lacka- Riviera 
Bailey Kensington Century 3 Shea Ridge wanna (4) 
Distributor (Dipson) (Shea) (Dipson) Theatres (Dipson) (Shea) Dipson) 
Paramount 3d run 2d run 1st run 2d run ist run 1st run 
7 days 
clearance 
LOCW. eae hictens 3d run 2d run 1st run 2d run 1st run 1st run 
7 days 
clearance 
RK OM ae. Gee ats 3d run 2d run 1st run 1st run 2d run 1st run 
7 days 
clearance 
OX EL ohconteoxa e 3d run 2d run 1st run ist run 2d run 1st run 
no clear- 
ance 
Wnitedt as. se generally irregularly split 1st run 2d run ist run 
3d run 2d run among 8 theatres (1) 
1 day 
clearance 
Warner* ecco %2drun %2drun Yistrun Yistrun Yilstrun ¥% 1st run (2) 
Columbia ..... 2d run 3d run neither (3) (2) (2) 
Universal ...... Offered neither (3) 2d run 1st run (5) (2) 
2d run 


(1) ca. 8%% to the Century, 70% to the 3 Shea theatres. 


(2) Not shown. 

(3) Lafayette had 1st run. 

(4) No Shea Theatre. 

(5) 1st run offered Dipson who refused. 


[No Inference of Conspiracy] 


In summary, Paramount and Loew licensed 
Shea first throughout but licensed Dipson 
where there was no immediately competing 
Shea theatre; RKO preferred Shea at the 
Kensington, Dipson elsewhere; Fox licensed 
Shea first at the Kensington and downtown, 
Dipson elsewhere; United had no fixed policy 
but apparently preferred Shea at the Ken- 
sington,” to some extent downtown and 
Dipson elsewhere; Warner played no favor- 
ites, and Columbia and Universal favored 
Dipson or the Lafayette, a downtown theatre 
owned by an independent. 


Far from being circumstantial evidence of 
a conspiracy, the conduct of the distributors 
tabulated above would appear to be evidence 


5 United showed only about one picture a 
month at the Kensington and Bailey so that 
its actions were of minimal importance as far 
as Dipson’s supply of film was concerned. 
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to the contrary. With the exception of 
Loew and Paramount,’ who continued to 
exhibit their own product in theatres in 
which they had an interest the distributors 
appear to have taken independent action 
impelled, if anything, by a desire to favor 
Dipson who was a far larger exhibitor than 
Shea in the country as a whole. 

However, the inference of conspiracy 
might have been sustained if Dipson could 
have shown that the Bailey was, from the 
distributor’s point of view, clearly a better 
customer, 1.e., capable of producing more 
revenue, than the Kensington. This he failed 
to do. There was considerable conflict in 
the evidence as to which was the better 
appointed theatre. But, it was uncontro- 


*Loew and Paramount in 1934 each signed 
a 10 year first run franchise agreement with 
Shea. This was not renewed when it expired 
in 1944, 
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verted that the Kensington was in a grow- 
ing, the Bailey in a declining, neighborhood. 
There was also dispute as to which theatre 
would ordinarily out-gross the other. There, 
however, is uncontroverted evidence that on 
the only occasion when the same show 
(“Pinocchio”) played both theatres on the 
same day, the Kensington out-grossed the 
Bailey. Warner, which split its product 
between the Bailey and the Kensington in 
the years 1939-1943 inclusive received almost 
twice as much rental from the Kensington 
as from the Bailey. There was also evidence 
showing that on the average the Bailey 
grossed more playing after the Kensington 
than it did playing comparable pictures sec- 
ond run. This is concededly unusual and 
was ascribed, apparently with good reason, 
to Shea’s prior advertising which had bene- 
fited Dipson in view of the latter’s policy 
not to advertise the Bailey pictures. There 
was also convincing evidence that the Bailey’s 
gross was being very adversely affected by 
the activities of the management of the 
Genesee theatre. The Genesee was much 
closer to the Bailey than the Kensington, 
was of comparable quality, and charged 
lower admissions. One Basil, who managed 
and had a half interest in the Bailey, owned 
the Genesee and in order to favor his wholly 
owned theatre had violated the agreed clear- 
ance and run between it and the Bailey, there 
being 93 instances of this practice in the 
year 1940 alone. 


In the light of the foregoing a conspiracy 
was not established because some of the dis- 
tributors, when forced to choose between 
the Bailey and the Kensington, decided that 
they would gross'more at once and in the 
long run by showing all their pictures at 
the Kensington first, thus continuing the 
established trend toward that theatre. In 
addition, various of the distributor defend- 
ants had additional reasons for their choice. 
Thus Loew, in addition to having an interest 
in the Kensington, had had unfortunate 
financial dealings with Dipson in the past. 
RKO and Fox had had similar experiences, 
and Warner’s experience with Dipson at 
the Century was not satisfactory. The fact 
that Dipson, although an experienced ex- 
hibitor, was also far more of a dealer in 


theatres than Shea, was a further factor in}: 


the decisions of some distributors to prefer 
the Kensington. 
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THE CENTURY 
[No Conspiracy to Deny First Run Films] 


The Century was one of five first run 
theatres in Buffalo. One of the remaining 
four" was independent, the balance were 
operated by Shea. (Great Lakes, Buffalo 
and Hippodrome). The Buffalo and the 
Great Lakes were the best located and ap- 
pointed and it had been Shea’s policy even 
when it controlled the Century to play the 
top pictures at them rather than at the 
Century. Warner and possibly other dis- 
tributor defendants also insisted on this. 
In addition to not being in the center of the 
downtown theatre district, the Century was 
in poor physical condition, and Dipson’s 
successor spent over $50,000 restoring it be- 
fore it became profitable. Even under Shea 
management the Century lost money and 
Shea did not renew its lease when it ex- 
pired in 1939. Under Dipson management 
the Century showed first run the pictures 
of RKO and one-half of Warner; the 
Lafayette (an independent) showed Colum- 
bia and Universal; Shea showed Loew, 
Paramount, Fox and one-half of Warner, 
and United showed at all five theatres as 
well as at certain others, approximately 9 
per cent of its product appearing at the 
Century. Thus Dipson with 20 per cent of 
the theatres showed the pictures of about 
20 per cent of the distributors, and Shea 
with 60 per cent of the theatres showed the 
product of somewhat less than 60 per cent 
of the distributors. It also appears that 
Dipson actually showed a better grade of 
pictures at the Century than Shea had. 
Dipson also lost money on the Century but 
after it passed into other hands which ex- 
hibited the same product as Dipson had it 
became a profitable property. Dipson sur- 
rendered the Century lease in 1941. At that 
time it blamed its lack of success not on the 
actions of the defendants but on a nation- 
wide decline in motion picture attendance. 


From the above it can be seen that there 
is no evidence that the distributor defend- 
ants combined to deny Dipson access to 
first run films at the Century. It got some 
of the product of Warner and United, and 
all of RKO. Columbia and Universal had 
never licensed the Century before or after 
its acquisition by Dipson. Any substan- 
tially different pattern of distribution in Dip- 


™ Certain other independent theatres occasion- 
ally played first runs. 
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son’s favor would have been an unfair 
discrimination against Shea or the inde- 
pendent first run exhibitor. 


Shea entered into no tie arrangements, 
i. e., agreeing to show film run only if 
favored in the second, or vice versa, nor 
did it ever preempt the supply of films by 
contracting for more films than it could 
exhibit. 


[Citation of Paramount Case Insufficient] 


After the above facts had been brought 
out at the trial, Knight, J., who had had ex- 
tensive experience in motion picture anti- 
trust cases, decided that no conspiracy had 
been shown and that the distributor defend- 
ants had merely exercised their independent 
and individual right to select their own 
customers.® He also held that Dipson had 
shown no damage resulting from the actions 
of the defendants. His opinion was sub- 
sequently supported by detailed findings. 
Dipson now asserts that it has met the 
heavy burden of showing that these findings 
and conclusions are clearly wrong.® On this 
appeal Dipson seems to have assumed that 
the decision in United States v. Paramount 
Pictures, Inc., 334 U. S. 131, settled the ques- 
tion that a conspiracy existed among the 
defendants in this case and that citation of 
that authority alone justifies a reversal. 
Hence the majority of its argument is di- 
rected at the holding that it had suffered no 
damage as a result of defendants’ conduct. 
That is not the case. True, the eight dis- 
tributors who were originally defendants 
here were defendants there and were there 
found to have violated the Sherman Act by 
conspiring to and restraining trade in the 
exhibition of motion pictures by fixing ad- 
mission prices, setting unreasonable clear- 
ances and runs, and requiring block booking. 
Joint ownership of theatres was found to 
facilitate this conspiracy and was, with cer- 
tain exceptions, enjoined. However, we 
have already had occasion to pass on the 
question of whether the Paramount case, 
supra, is conclusive of the question of con- 
spiracy among the distributor defendants in 
a private treble damage action involving a 
single city. We answered in the negative, 
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and in Fifth and Walnut v. Loew's Incor- 
porated, 176 F. 2d 587, we said, at 590: 


“Tt is of the essence of plaintiff's argu- 
ment that ‘but for the fact that a Jury 
had to pass upon the question of dam- 
ages,’ a directed verdict would have been 
required. This contention, which we 
must reject, is the basis for their objec- 
tions to the charge and the refusals to 
charge. Obviously what the plaintiffs are 
doing is to confuse evidence of con- 
spiracy, to be evaluated by the jury, with 
demonstrated proof, to be accepted as 
final by the court. It was not the move- 
Over arrangement itself that was con- 
demned in United States v. Paramount 
Pictures, Inc., 334 U. S. 131, 159, 160. * * * 
but rather the disciminatory fashion in 
which move-over privileges were ac- 
corded to distributors * * * 


“Likewise, the joint operation of the 
Brown Theatre by one independent ex- 
hibitor and a subsidiary of one of the de- 
fendants (Loew’s) was a type of activity 
which would not be unlawful unless a 
conspiracy to monopolize or restrain 
commerce by means of that activity was 
found by the jury to exist as to some of 
the defendants in the present action. The 
condemnation of joint interests in the de- 
cision in United States v. Paramount Pic- 
WUrES ANC) (CES Dl NE Ye LOebee Sipps 
53, is not to be regarded as a declaration 
that joint ownership as such is illegal. It 
was made in a suit between the United 
States and various distributors and ex- 
hibitors on the basis of the particular 
facts of that case, and the presence of 
some of the defendants in the two actions 
did not relieve the plaintiffs in the present 
action from the necessity of satisfying the 
jury that a conspiracy existed. Of course, 
no one could reasonably contend that 
every joint ownership of a theatre, irre- 
spective of all surrounding circumstances, 
is a violation of the Sherman Antitrust 
Act; and no such decision has ever been 
madera sn 


[Individual Conspiracy Determined by 
Local Suit] 


Also the expediting court in the Para- 
mount case specifically held, contrary to. 
Dipson’s position, that “the decision of such 
controversies aS may arise over clearances 


8 “Tt is doubtless true that each of the dis- 
tributors, acting separately, could have refused 
to furnish films to the exhibitor without be- 
coming amenable to the provisions of the act, 
but here it is alleged that they combined and 
conspired together to prevent him from leasing 
from erv of them. The illegality consists, not 
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in the separate action of each, but in the con- 
spiracy and combination of all to prevent any 
of them from dealing with the exhibitor.’ 
Binderup v. Pathe Exchange, 263 U. S. 291, 312. 
®For the extent of this burden see United 
States v. Yellow Cab Co., 338 U. S. 338. 
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should be left to local suits in the area con- 
cerned.” 66 F. Supp. 323, 342. The fact 
that plaintiff now concedes that Columbia 
and Universal were not parties to the 
present conspiracy and concededly Shea 
and McFaul were not parties to the original 
Paramount action also indicates that that 
case is not controlling here. There is also 
no showing that evidence of the Buffalo 
situation was introduced or relied upon by 
the government in proving the conspiracy in 
the Paramount case. Therefore we must 
look to the record in this case to see if 
Dipson has shown that the general con- 
spiracy found to exist in the Paramount 
case, Or some other conspiracy, had as one 
of its objects or effects the monopolization 
of the first and second run exhibition of 
Pictures in the Buffalo area and that he 
suffered injury as a result. Of course, the 
activities revealed in the Paramount case led 
us to scrutinize with great care the activities 
of the same defendants here for where one 
has violated the Sherman Act in one situa- 
tion, it might be expected that the same 
parties would be willing and able to do so 
elsewhere. 

It will simplify matters if the defendants 
are split into four groups: one, the dis- 
tributors RKO, United and Warner, who 
neither owned theatres in Buffalo nor had 
franchise agreements with Shea; two, Fox, 
who had a first and second run franchise 
agreement with Shea; three, Loew and 
Paramount who not only between them 
controlled Shea but up to 1944 had a first 
run franchise agreement with Shea; four, 
Shea and McFaul, the exhibitor defendants. 


[Some Exhibitors Must be Favored] 


In considering evidence of a conspiracy it 
should be kept in mind that there are a 
limited number of pictures available for ex- 
hibition so that what one exhibitor gets for 
a given run is necessarily not available to 
his competitor.” A distributor is, therefore, 
by the very act of distributing pictures, 
favoring some exhibitors at the expense of 
others. At best an inference of conspiracy 
would only arise if it appeared more to the 
interest of the distributors involved to adopt 
a different pattern of distribution than the 
one actually employed. Thus there is noth- 
ing illegal in the mere fact that Dipson 


10 The process is well summarized in Westway 
Theatre v. Twentieth Century Fox Film Corp., 
30 F. Supp. 830, 834, aff’d on opinion below 
(4th Cir.), 113 F. 2d 932. 
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could not get all the pictures it wanted for 
the runs it wanted. If it had done so it 
would have been subject to the same sort of 
legal action it is now maintaining against 
the defendants. 


[Diversified Practices] 


We agree with the trial judge that the 
first group of defendants—RKO, United 
and Warner—have not been shown to have 
been parties to a conspiracy. The mere 
tabulation of their diverse actions with re- 
spect to Shea and Dipson is alone enough 
to support the decision below since all di- 
rect evidence of a conspiracy is lacking. 
Dipson’s allegations in its brief that the 
actions of these defendants were only taken 
after clearance with and on sufferance of 
Shea are entirely unsupported by the record 
and even had such conspiracy existed no 
reason for such sufferance is suggested. 


Fox, as we have indicated, favored Dipson 
except where it was bound by its first and 
second run franchise” with Shea. Such 
franchises are not illegal per se and the fact 
that Fox and Shea entered such an agree- 
ment in 1937 is not significant. At that 
time Shea controlled a larger percentage of 
first and second run theatres than it did 
after Dipson entered the area and such an 
agreement was quite logical for both par- 
ties. By it, and its franchises with Loew 
and Paramount, Shea assured itself of a 
basic supply of pictures and Fox was as- 
sured that its product would be exhibited by 
the best first and second run exhibitor in 
Buffalo. Dipson was not even on the scene 
when the franchise agreement was signed. 
Fox did not blindly follow the lead of 
Loew and Paramount for it gave Dipson 
all it could under its agreement with Shea, 
that is, a run at the Bailey immediately after 
the Kensington, whereas the others insisted 
on seven days clearance. Dipson asserts 
that the conspiracy existed in 1939 and Fox 
was a party. We are convinced to the 
contrary. Nor do we think that the renewal 
of the franchise in 1940 was shown to have 
been improper. Early in 1940 Nikitas Dip- 
son, the president of Dipson wrote one 
Samson, Fox’s Buffalo representative, ask- 
ing that Dipson be considered as a Fox first 
run outlet when Fox’s franchise with Shea 
expired. Samson forwarded this letter to 


11 A franchise is a license extending for more 
than one exhibition season. 
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Fox’s head office in New York and so 
informed Dipson. After Nikitas Dipson let 
the matter drop for three months, he wrote 
Kent, Fox’s president, direct, who, after 
investigating the matter, replied that a re- 
newal of the franchise had been negotiated 
some weeks before and that in any event 
the Shea account had been so satisfactory 
that Fox would have exhibited in his first 
run theatres rather than in the Century. 
We have already shown that the Century 
was a far less desirable outlet than the Shea 
theatres. There is no correspondence in the 
record to show that Dipson ever asked for 
Fox’s second run product. As we have 
already indicated, the choice of Fox under 
such circumstances to license its product to 
Shea for another three years rather than for 
just one year did not show that it and the 
two remaining groups of defendants were 
conspiring to harm Dipson. 


[Distributors Theatre Interests] 


After eliminating Fox, RKO, United and 
Warner, from the alleged conspiracy it re- 
mains to determine if there was sufficient 
evidence to support the decision of Knight, 
J., that no conspiracy existed between Loew 
and Paramount on the one hand and Shea 
and McFaul on the other that the former 
would exhibit their pictures first and sec- 
ond run solely with the latter. As sufficient 
to overcome Knight J’s. decision, Dipson 
points out that Paramount and Loew each 
had a double connection with Shea in that 
each had a large financial interest in it, 
Paramount since 1925, Loew since 1928; 
that since Shea’s corporate organization in 
1934 both had had ten year first run fran- 
chise agreements with it (the franchises ex- 
pired in 1944 and were not renewed); that, 
although they had no second run franchise 
with Shea, each of them licensed Shea for 
second run at the Kensington, rather than 
Dipson at the Bailey. 


[Joint-Ownership Not Illegal per se] 


As was the case with Fox, the franchises 
could not have been aimed at Dipson as the 
latter was not in Buffalo when they were 
made, but this does not mean that a con- 
spiracy could not have originated then to 
which Dipson later fell victim, or that a 


% The consent decree entered into by Para- 
mount in 1940 specifically preserved its right 
to favor its own theatres. 

*%® Compare the facts in this case with those 
shown where a conspiracy was found to exist. 
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conspiracy could not have arisen after 
Dipson entered Buffalo, although the latter 
is not even alleged. Shea’s failure to retain 
control of the Century and Bailey in 1939 is 
support for the finding that no conspiracy 
existed before that time and franchises ex- 
ecuted in 1934 are not evidence of a con- 
spiracy arising in 1939. Officers of both 
Loew and Paramount testified that it was 
the policy of each to favor theatres in which 
they had an interest, all other things being 
equal. This was to be expected,” and the 
fact that they did so is no evidence that 
they conspired to do so jointly rather than 
doing so individually. As we have already 
indicated, joint ownership of theatres by 
distributors is not illegal per se though the 
practice had given rise to sufficient abuse 
so that it was condemned in the Paramount 
case and both Paramount and Loew have 
since consented to surrender their interest 
in Shea. 


[No Monopoly of Theatres] 


Had a monopoly been obtained by Shea 
we might have viewed the question differ- 
ently but Shea did not have a monopoly of 
first and second run theatres in Buffalo and 
Loew and Paramount did not have a 
monopoly of available films. Shea did not 
use first run buying power to get second run 
preference, or vice versa, nor indeed has 
any such abuse been claimed. Nor did it 
attempt to exclude Dipson by contracting 
for more films than it could use. Dipson 
could and did obtain sufficient films to ex- 
hibit at the Century and Bailey (although 
it did not obtain all it desired). Had a 
monopoly been the aim of Loew and Para- 
mount, they would have caused Shea to 
retain control of the Century and Bailey. 
We hold that their activities did not show 
a joint action that should upset the finding 
that no conspiracy existed between them.™ 


[Complaint Lacks Plausibility] 


There is also an inherent lack of plausi- 
bility in the complaint as a whole. If the 
defendants were engaged in a conspiracy to 
monopolize first and second run exhibitions 
in Buffalo, why would Shea fail to retain 
control of the Bailey and the Century in 
1939, when it appears that it was offered a 
#. g., Ball v. Paramount Picture:, 3 Cir:; 167 
F. 2d 317; William Goldman Theatres v. Loew’s, 


ae 3 Cir., 150 F. 2d 738, cert. den. 338 U. S. 
als 
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chance to buy the Bailey and renew the 
lease on the Century? If the theatres were 
as profitable as Dipson would have us be- 
lieve, Shea would naturally have kept them. 
Furthermore, the complaint was dismisséd 
as to the defendants Universal and Colum- 
bia and in so far as it applied to the Ridge 
Theatre, and no appeal has been taken from 
the dismissal. A conspiracy among the six 
remaining distributor defendants aimed at 
only two of the plaintiff's many theatres 
while all but Paramount and Loew favored 
the plaintiff elsewhere (and even they li- 
censed it in Tonawanda) would seem to 
have been futile. Such a conspiracy would 
be entirely different from that shown in the 
Paramount case, which apparently favored 
large combines such as Dipson. Also RKO, 
United and Warner did not regularly favor 
Shea even in the two theatres remaining at 
issue. 


Dipson makes much of the fact that it 
was unable to get the runs it wanted on any 
terms, but there is no evidence that it of- 
fered the distributor defendants better terms 
than they were getting from Shea, in fact 
Dipson willingly agreed in 1943 to take all 
Warner’s product third run at the Bailey 
in return for a reduction in film rental. As 
we have said, had Dipson’s demands been 
acceded to by the distributors it would have 
secured a monopoly with far less reason 
to support it than Shea had ever had. There 
is evidence that Dipson wanted all or noth- 
ing from each distributor and testimony 
from its own witness that its aim was a 
monopoly. 
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In summary, the plaintiff only alleges a 
conspiracy with respect to runs and the con- 
duct of the distributor defendants fails to 
indicate that any such conspiracy existed. 
Except for Loew and Paramount, all the 
distributor defendants gave plaintiff the run 
it desired in some of its theatres where it 
competed with Shea, Loew and Paramount 
could legally favor their own theatres and 
plaintiff was able to obtain sufficient pic- 
tures for its theatres. 


[Dismissal A firmed] 


In view of the foregoing we find that 
Judge Knight’s conclusion as to the lack of 
any conspiracy affecting the Bailey and 
Century was supported by the evidence and 
must be sustained. As we afhrm the deci- 
sion below on the ground that no illegal 
conspiracy is shown, it is unnecessary to 
discuss so much of that opinion as held that 
conspiracy or not, plaintiff had suffered no 
damages. Suffice it to say that it appears 
from the record that there were many rea- 
sons given by the appellees which would 
explain Dipson’s lack of financial success 
even in the absence of conspiracy and would 
negative any inference of conspiracy that 
might arise from the existence of unexplained 
damages or losses. The losses at the Cen- 
tury seem to have been the result of bad 
management, unfair competition by the 
Genesee and a general decline in the neigh- 
borhood. 

[Order] 

Affirmed. 


[62,897] Lambert Pharmacal Company v. Roberts Brothers. 


In the Supreme Court of the State of Oregon. 
Reargued June 13, 1951. 


February 20, 1951. 


No. 4850. Argued and submitted 
Dated June 27, 1951. 


On appeal from the Circuit Court of Multnomah County. Atrrep P. Dosson, Judge. 


Reversed and suit dismissed. 


Oregon Fair Trade Act 


Fair Trade Enforcement—Non-Signers—Effect on Interstate Commerce—Enforce- 
ment in Light of Schwegmann Decision.—A distributor of pharmaceutical and_ toilet 
preparations cannot maintain an action to restrain a retailer, who issues trading stamps 
on the sale of such preparations, from selling at less than the minimum resale prices 
established by the distributor under fair-trade contracts signed in the State if such 
retailer has not signed a fair-trade contract and if the distributor’s sales affect interstate 
commerce. Where the distributor sells its preparations on a large scale throughout the 
United States and it has a nation-wide price-fixing program in the sale of its preparations, 
the fact that the present sale was transacted locally does not lessen the effect of such a 
program upon interstate commerce. The attempt to force a retailer, not a party to a fair- 
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trade contract, to sell products at not less than an established minimum resale price isa 


violation of the Sherman Antitrust Act. 


See the Sherman Act annotations, Vol. 1, { 1250.136; Resale Price Maintenance 
Commentary, Vol. 2, { 7076, 7306; State Laws annotations, Vol. 2, | 8704. 


For the appellant: R. R. Bullivant, of Portland (Casey, Bienecke and Chase and 
McNamara and Seymour, of New York City, and Freed and Failing, George E. 
Bronaugh, and Pendergrass, Spackman and Bullivant, of Portland, on the brief). 


For the appellee: Stephen W. Matthieu, of Portland, and Everett I. Willis, of New 
York City (Root, Ballantine, Harlan, Bushby and Palmer, of New York City, with 


them on the brief). 


Reversing an opinion of the Circuit Court of Multnomah County, Oregon, reported 


at J 62,669. 


In Banc 

Lusk, J.: [In full text] The plaintiff, 
Lambert Pharmacal Company, a Delaware 
corporation, brought this suit to obtain a 
decree restraining the defendant, Roberts 
Bros., an Oregon corporation, from selling 
or offering for sale any of the plaintiff’s 
commodities which bear the trademarks or 
name of the plaintiff at less than the mini- 
mum resale prices established by plaintiff 
for its products under its fair-trade con- 
tracts and notices issued pursuant thereto. 
The defendant conducts a retail store in 
Portland. A decree was entered in accord- 
ance with the prayer of the complaint and 
the defendant has appealed. 


[The Statutes] 


Plaintiff alleged in its complaint that it 
established such minimum resale prices pur- 
suant to an act of Congress passed August 
17, 1937, and in conformity with the Oregon 
Fair Trade Act, §§ 43-401 et seq.,O. C. L. A. 
The former act, 15 U. S. C. A. §1, known 
as the Miller-Tydings Amendment to the 
Sherman Antitrust Act of July 2, 1890, 
provides that nothing therein contained 
“shall render illegal contracts or agreements 
prescribing minimum prices for the resale’ 
of specified commodities when “contracts 
or agreements of that description are lawful 
as applied to intrastate transactions” under 
local law. Before the Amendment such 
contracts, if they affected interstate com- 
merce, were illegal. Dr. Miles Medical Co. v. 
Park s® & Sons, 220,11, Sadho ls Ck O10. 
55 L. ed. 502. The amendment applies to 
any “commodity which bears, or the label 
or container of which bears, the trade mark, 
brand, or name of the producer or distrib- 
utor of such commodity and which is in 
free and open competition with commodities 
of the same general class produced or dis- 
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tributed by others.” The Oregon Fair 
Trade Act makes such agreements lawful 
(§ 43-401, O. C. L. A.) and further provides: 


§ 43-402. “Wilfully and knowingly ad- 
vertising, offering for sale or selling any 
commodity at less than the price stipu- 
lated in any contract entered into pur- 
suant to the provisions of section 43-401, 
whether the person so advertising, offer- 
ing for sale or selling is or is not a party 
to such contract, is unfair competition 
and is actionable at the suit of any person 
damaged thereby.” 


[Retailer a Non-Signer] 


The defendant was not a signer of any 
such contract with the plaintiff, but knew 
of the prices which had been established 
by the plaintiff in its contracts with other 
dealers. It sold plaintiff's commodities at 
the stipulated prices, but with such sales 
gave to its customers Sperry & Hutchinson 
green trading stamps redeemable in mer- 
chandise and representing the right to a 
discount of approximately 2.08% on the 
purchase price. This, the plaintiff claimed 
and defendant denied, was a price-cutting 
device. And it was on that issue, together 
with the issue whether plaintiff was dam- 
aged and therefore entitled to injunctive 
relief, and a subordinate question of estop- 
pel, that the case was tried and decided in 
the court below. These also were the only 
issues presented in the original briefs filed 
in this court and on the oral argument. 
It was assumed by everyone concerned that 
the provisions of the Miiler-Tydings 
Amendment applied to a nonsigner who 
had knowledge of the stipulated minimum 
resale prices, as well as to a signer. In- 
deed, that seems to have been the general 
understanding throughout the country 
among those who had occasion to deal 
with fair-trade legislation. At the time that 
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this case was originally submitted to us 
there were but two reported decisions upon 
the question, both rejecting the contention 
that the non-signer provisions of state fair 
trade legislation are not within the Miller- 
Tydings Amendment. Calamia v. Goldsmith 
Bros seine 299 INV 636,:795) 87 Ne Bed 
50; Pepsodent v. Krauss Co., 56 F. Supp. 922. 
A similar decision had been rendered by 
the United States District Court for the 
Eastern District of Louisiana in the case 
now to be mentioned. 


[Schwegmann Decision] 


On May 21, 1951, while the instant case 
was under advisement in this court, the 
Supreme Court of the United States in 
Schwegmann Brothers v. Calvert Distillers 
Corp. and Schwegmann Brothers v. Seagram 
Disiiicrs Corpas les. tS aC ta 
95 L. ed. 684, held, three judges dissenting, 
that this was a misconception; that the 
Miller-Tydings Amendment only removed 
the taint of illegality from contracts or 
agreements prescribing minimum resale 
prices, not from efforts to force non-signers 
to observe such prices; and that an attempt 
of two distributors of whiskey and gin to 
compel by injunction a New Orleans re- 
tailer, a non-signer, to sell their products 
at not less than the minimum resale prices 
must fail because resale price maintenance 
by notice is a violation of the Sherman 
Act. 


[Reargument Ordered] 


After this decision was rendered, on 
motion of the defendant, we ordered the 
filing of supplemental briefs and a re- 
argument, directed to the effect of the 
Schwegmann decision on the present case. 


The plaintiff contends that the court 
should not consider this question because 
it was not one of the issues on which the 
case was tried and decided in the court 
below. 


[Case Considered on Appeal] 


The general rule, both in this state and 
in other jurisdictions, is that the parties to 
an appeal are restricted to the theory upon 
which the cause was presented or defended 
in the trial court. MacVeagh v. Multnomah 
County, 126 Or. 417, 424, 270 P. 502, and 
cases there cited. But, in the posture of 
this case, that rule must yield to the court’s 
right to notice a plain error when that is 
essential to prevent a miscarriage of justice. 
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Patty v. Salem Flouring Mills Co., 53 Or. 
350, 364, 96 P. 1106, 98 P. 521, 100 P. 298; 
Trapp v. Metropolitan Life Ins. Co., 70 F. 
2d 976, 981. And this is emphatically so 
when “questions of a general public nature 
affecting the interest of the state at large” 
are involved, 4 C. J. S., Appeal and Error, 
485, § 242; and when to ignore the issue 
would be to lend the aid of a court of 
equity to the accomplishment of what has 
now been determined to be an illegal act. 
Newport Construction Co. v. Porter, 118 Or. 
127, 135, 246 P. 211; Jackson v. Baker, 48 
Or. 155, 157, 82 P. 512. Cf. Chandler v. 
Hultgren, 156 Or. 142, 145, 146, 66 P. 2d 
268. 


Trapp v. Metropolitan Life Ins. Co., supra, 
is a closely parallel case. It was an action 
on a policy of life insurance in which the 
decision below, in favor of the insurance 
company, was based upon the construction 
placed upon a Missouri statute by the Mis- 
souri Courts of Appeals, which are inter- 
mediate courts. In the trial court no issue 
was made of the correctness of this con- 
struction. Pending the appeal of the case 
to the United States Circuit Court of 
Appeals the Supreme Court of Missouri, 
the highest court of that state, rendered a 
decision overruling the lower state courts 
and placing a construction upon the statute 
which, if followed, would compel a reversal 
of the Trapp case. The Federal court, in an 
opinion by SANBORN, Circuit Judge, held 
that it was its duty to adopt the construc- 
tion given by the Supreme Court of Mis- 
souri and reversed the judgment. We quote 
from the opinion: 


“The result of the trial was due to 
what we must now regard as an erroneous 
construction of section 5741 by the Courts 
of Appeals of Missouri. The appellant 
was not at fault in failing to urge upon 
the court below an interpretation of sec- 
tion 5741 at variance with that which had 
been adopted by the state courts. It 
would, under the law as then understood, 
have been futile for her to have done so. 
It is now clearly apparent, however, that 
a wrong result was reached, and that an 
affirmance would make final a judgment 
which we now know cannot be justified 
under the law. 

Pie tor 


“In A. Santaella & Co. v. Otto W. Lange 
Co: .(C. Cx Av-8) supra, 155 Fi 719>724, 
this court said: 

“That counsel does not fully recognize 
and urge a principle of law in argument 
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which is embraced within the pleadings 
or presented in the record cannot pre- 
clude the court from giving due considera- 
tion and application to a rule of law which 
is determinative of the controversy. In- 
deed, an appellate court would fail to 
heed the wholesome maxim, “Interest 
reipublicae ut sit finis litium,’ should it 
fail to take notice, when reasonably pre- 
sented, of a settled principle of law the 
application of which ends the litigation.’ 
* 

“In Umted States v. The Schooner Peggy, 
1 Cranch, 103, the Supreme Court said at 
page 110, 2 L. Ed. 49: 

“Tt is in the general true that the pro- 
vince of an appellate court is only to en- 
quire whether a judgment when rendered 
was erroneous or not. But if subsequent 
to the judgment and before the decision of 
the appellate court, a law intervenes and 
positively changes the rule which governs, 
the law must be obeyed, or its obligation 
denied.’ 

x Ok Ok 

“The record made in the court below 
contains all of the facts essential to a correct 
determination of this controversy. * * * 

“We regard this case as an exceptional 
one and analogous to those in which a 
change of the law after trial has required a 
reversal of a judgment right when rendered. 
We have no intention of departing from 
the general rule that this court will not 
review questions not presented to nor passed 
upon by the lower court, but we think it is 
our duty to recognize the changed situation 
and ‘to give effect to a matter arising since 
its judgment, and bearing directly upon the 
right disposition of the case.’ Gulf, Colo- 
rado & Santa Fe Ry. Co. v. Dennis, supra, 
224 U. S. 503, 507, 32 S. Ct. 542 543, 56 
TEE daS60™ 


See, also, Spexarth v. Sherman, 93 Or. 254, 
183 P. 23; Watts, Watts & Co. v. Unione 
Austriaca Sc, 248 U. S. 9, 21, 39 S. Ct. il, 
63 L. ed. 100; Annotation, 111 A. L. R. LENZ 
1342, 

If the record here discloses that the trans- 
actions involved affect interstate commerce, 
then, in view of the decision in the Schweg- 
mann Case, it would become manifest that a 
wrong result was reached in the Circuit 
Court and that an affrmance would make 
final a decree which could not be justified 
under the law. Not only that, but it would 
make final a decree sanctioning an arrange- 
ment which “no court would enforce.” 
Schwegmann Brothers v. Calvert Distillers 
Corp., supra. 


{ 62,897 


Court Decisions 
Lambert Pharmacal Co. v. Roberts Bros. 


Number 221—68 
8-13-51 


The case is, therefore, an exceptional one, 
not governed by the general rule as to the 
scope of review by an appellate court, and 
We conceive it to be our duty to examine 
the record for the purpose of determining 
whether or not the plaintiff’s price-fixing 
arrangement affects interstate commerce, and 
is, therefore, illegal as determined in the 
Schwegmann case. 


[Interstate Character of the Business] 


The following facts, alleged in plaintiff’s 
complaint, are admitted in the answer: 

Plaintiff is a Delaware corporation with 
a principal office in Wilmington and an 
office and place of business in St. Louis, 
Missouri. It is engaged in the business of 
selling and distributing in commerce certain 
pharmaceutical and toilet preparations bear- 
ing the trade name “Listerine’. Its com- 
modities are sold by retailers in large quantities 
in the United States and in the state of 
Oregon, the average of its annual sales 
throughout the United States being 12 or 
13 million dollars. Its sales in Oregon repre- 
sent a sizable and substantial sum. During 
the 10 years immediately preceding the filing 
of the complaint plaintiff expended some 
millions of dollars in advertising its products 
to the distributing trade and the consuming 
public through magazines, newspapers and 
other sources. It has created and developed 
a nationwide good will and demand for its 
products bearing the name “Listerine”. Pur- 
suant to an act of Congress passed August 
17, 1937 (the Miller-Tydings Amendment) 
and in conformity with the Oregon Fair 
Trade Act, it entered into contracts with a 
large number of store owners and retailers 
doing business in the state of Oregon in 
order to protect its good will against price- 
cutting in the sale of its products. These 
contracts became effective at plaintiff’s place 
of business in St. Louis, Missouri. They are 
resale price maintenance agreements. Plain- 
tiff gave notice of the minimum prices fixed 
in these agreements to the trade generally 
by mail, including the defendant. 

The evidence demonstrates that not only 
the general business but the price mainte- 
nance arrangement of the plaintiff is nation- 
wide in scope. A concession in plaintiff's 
brief makes certain what could be implied 
from the complaint and some of the evi- 
dence, namely, that the plaintiff “ships sup- 
plies of its products from its manufacturing 
plant in St. Louis.” It has been the plaintiff's 
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policy ever since the first Fair Trade acts 
were passed to be under Fair Trade Contracts.* 


[Purpose of Price Maintenance Policy] 


This policy was evidently adopted be- 
cause, as Mr. Hal Starrett, plaintiff’s assist- 
ant general sales manager assigned to the 
Pacific Coast, testified, its business was 
nearly ruined by price-cutting in the twen- 
ties and thirties, and it was only when it 
was able to stabilize the price of its prod- 
ucts that this situation was improved. 
When a change in price is made three 
signed contracts are obtained in every state 
in the United States and every retail drug- 
gists association in the United States is 
notified. A list of changes in price is kept 
in the St. Louis office. When one such 
price change was made it was publicized to 
the trade generally in the plaintiff's national 
advertising. A price for a combination of 
a Prophylactic tooth brush and a tube of 
Listerine tooth paste was agreed upon at 
a conference in New York between plain- 
tiffs sales manager and the sales manager 
of the Prophylactic Brush Company, and 
notice given to the trade in national maga- 
zines. Trade circulars emanating from St. 
Louis are in the record giving information 
about minimum prices and the policy of the 
plaintiff to enforce compliance by dealers 
with the Fair Trade Act. Mr. Starrett had 
had experience in California and _ the 
Detroit-Cleveland area with price-cutting. 
His attention was called to the defendant’s 
practice of giving trading stamps with sales 
of plaintiff’s products by the Secretary of 
the Portland Retail Druggists Association; 
he reported it to the plaintiff's St. Louis 
office; subsequently the New York attorneys 
of the plaintiff wrote defendant advising 
it that unless it complied with the Oregon 
Fair Trade Act plaintiff would institute 
proceedings; Mr. Starrett wrote defendant a 
letter of like import from St. Louis. Most 
of plaintiffs selling to retailers is done 
through wholesale druggists or other 
distributors. 


[Effect on Interstate Commerce] 


The Sherman Act, so far as material, 
provides: 

“Every contract, combination in the form 

of trust or otherwise, or conspiracy, in 


* The first act was passed in California in 
1931, Cal. Stat. 1931. c. 278. The Oregon act 
was passed in 1935, Laws 1935, c. 295, and 
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restraint of trade or commerce among 
the several States, or with foreign na- 
tions, is declared to be illegal.” 15 
Us SG Aes 


It is settled by the decisions of the Su- 
preme Court of the United States that with 
reference to commercial trade restraints 
such as those in question, “Congress, in 
passing the Sherman Act, left no area of its 
constitutional power unoccupied; it ‘exer- 
cised all the power it possessed.’ Apex 
Hosiery Co. v. Leader, 310 U. S. 469, 495.” 
United States v. Frankfort Distilleries, Inc., 
324 U. S. 293, 298, 65 S. Ct. 661, 89 L. ed. 
951; Atlantic Cleaners & Dyers, Inc. v. United 
States, 286 U. S. 427, 435, 52 S. Ct. 607, 76 
L. ed. 1204; United States v. South-Eastern 
Underwriters Ass'n, 322 U. S. 533, 64 S. Ct. 
1162, 88 L. ed. 1440. See Pevely Dairy Co. 
v. Umited States, 178 F. 2d 363 (8th Cir. 
1949): 


And it is enough to bring the transactions 
complained of within the scope of the Sher- 
man Act that they substantially affect inter- 
state commerce. United States v. Frankfort 
Distilleries, Inc., supra; United States v. 
Women’s Sportswear Assn, 336 U. S. 460, 
69 S. Ct. 714, 93 L. ed. 805; Mandeville 
Island Farms, Inc. v. American Crystal Sugar 
Co., 334 U. S. 219, 68 S. Ct. 996, 92 L. ed. 1328. 


Nor does the fact that price-fixing or price 
maintenance applies only to intrastate retail 
sales remove the conduct from the reach 
of the statute if such conduct be “an in- 
separable element of a larger program 
dependent for its success upon activity 
which affects commerce between the states.” 
United States v. Frankfort Distilleries, Inc., 
supra, 324 U. S. at 297. 


“In view of this evolution [in the in- 
terpretation of the Sherman Act], the 
inquiry whether the restraint occurs in 
one phase or another, interstate or intra- 
state, of the total economic process is 
now merely a preliminary step, except for 
those situations in which no aspect of or 
substantial effect upon interstate com- 
merce can be found in the sum of the 
facts presented. For, given a restraint 
of the type forbidden by the Act, though 
arising in the course of intrastate or local 
activities, and a showing of actual or 
threatened effect upon interstate com- 
merce, the vital question becomes whether 
the effect is sufficiently substantial and 
adverse to Congress’ paramount policy 


amended in 1937, Laws 1937, c. 113. Forty-five 
states altogether have adopted Fair Trade Acts. 
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which is embraced within the pleadings 
or presented in the record cannot pre- 
clude the court from giving due considera- 
tion and application to a rule of law which 
is determinative of the controversy. In- 
deed, an appellate court would fail to 
heed the wholesome maxim, “Interest 
reipublicae ut sit finis litium,” should it 
fail to take notice, when reasonably pre- 
sented, of a settled principle of law the 
application of which ends the litigation.’ 
Es: 

“In United States v. The Schooner Peggy, 
1 Cranch, 103, the Supreme Court said at 
page 110, 2 L. Ed. 49: 

“Tt is in the general true that the pro- 
vince of an appellate court is only to en- 
quire whether a judgment when rendered 
was erroneous or not. But if subsequent 
to the judgment and before the decision of 
the appellate court, a law intervenes and 
positively changes the rule which governs, 
the law must be obeyed, or its obligation 
denied.’ 

x ok x 

“The record made in the court below 
contains all of the facts essential to a correct 
determination of this controversy. * * * 

“We regard this case as an exceptional 
one and analogous to those in which a 
change of the law after trial has required a 
reversal of a judgment right when rendered. 
We have no intention of departing from 
the general rule that this court will not 
review questions not presented to nor passed 
upon by the lower court, but we think it is 
our duty to recognize the changed situation 
and ‘to give effect to a matter arising since 
its judgment, and bearing directly upon the 
right disposition of the case.’ Gulf, Colo- 
rado & Santa Fe Ry. Co. v. Dennis, supra, 
224 U. S. 503, 507, 32 S. Ct. 542 543, 56 
L. Ed. 860.” 


See, also, Spexarth v, Sherman, 93 Or. 254, 
183 P. 23; Watts, Watts & Co. v. Unione 
Austriaca &c, 248 U. S. DZ BOSS. ete 1 
63 L. ed. 100; Annotation, 111 A. L. R. 1317, 
1342. 

If the record here discloses that the trans- 
actions involved affect interstate commerce, 
then, in view of the decision in the Schweg- 
mann Case, it would become manifest that a 
wrong result was reached in the Circuit 
Court and that an affirmance would make 
final a decree which could not be justified 
under the law. Not only that, but it would 
make final a decree Sanctioning an arrange- 
ment which “no court would enforce.” 
Schwegmann Brothers v. Calvert Distillers 
Corp., supra. 
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The case is, therefore, an exceptional one, 
not governed by the general rule as to the 
scope of review by an appellate court, and 
We conceive it to be our duty to examine 
the record for the purpose of determining 
whether or not the plaintiff’s price-fixing 
arrangement affects interstate commerce, and 
is, therefore, illegal as determined in the 
Schwegmann case. 


[Interstate Character of the Business] 


The following facts, alleged in plaintiff’s 
complaint, are admitted in the answer: 

Plaintiff is a Delaware corporation with 
a principal office in Wilmington and an 
office and place of business in St. Louis, 
Missouri. It is engaged in the business of 
selling and distributing in commerce certain 
pharmaceutical and toilet preparations bear- 
ing the trade name “Listerine”. Its com- 
modities are sold by retailers in large quantities 
in the United States and in the state of 
Oregon, the average of its annual sales 
throughout the United States being 12 or 
13 million dollars. Its sales in Oregon repre- 
sent a sizable and substantial sum. During 
the 10 years immediately preceding the filing 
of the complaint plaintiff expended some 
millions of dollars in advertising its products 
to the distributing trade and the consuming 
public through magazines, newspapers and 
other sources. It has created and developed 
a nationwide good will and demand for its 
products bearing the name “Listerine”. Pur- 
suant to an act of Congress passed August 
17, 1937 (the Miller-Tydings Amendment) 
and in conformity with the Oregon Fair 
Trade Act, it entered into contracts with a 
large number of store owners and retailers 
doing business in the state of Oregon in 
order to protect its good will against price- 
cutting in the sale of its products. These 
contracts became effective at plaintiff’s place 
of business in St. Louis, Missouri. They are 
resale price maintenance agreements, Plain- 
tiff gave notice of the minimum prices fixed 
in these agreements to the trade generally 
by mail, including the defendant. 

The evidence demonstrates that not only 
the general business but the price mainte- 
nance arrangement of the plaintiff is nation- 
wide in scope. A concession in plaintiff’s 
brief makes certain what could be implied 
from the complaint and some of the evi- 
dence, namely, that the plaintiff “ships sup- 
plies of its products from its manufacturing 
plant in St. Louis.” It has been the plaintiff's 
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policy ever since the first Fair Trade acts 
were passed to be under Fair Trade Contracts.* 


[Purpose of Price Maintenance Policy] 


This policy was evidently adopted be- 
cause, as Mr. Hal Starrett, plaintiff's assist- 
ant general sales manager assigned to the 
Pacific Coast, testified, its business was 
nearly ruined by price-cutting in the twen- 
ties and thirties, and it was only when it 
was able to stabilize the price of its prod- 
ucts that this situation was improved. 
When a change in price is made three 
signed contracts are obtained in every state 
in the United States and every retail drug- 
gists association in the United States is 
notified. A list of changes in price is kept 
in the St. Louis office. When one such 
price change was made it was publicized to 
the trade generally in the plaintiff’s national 
advertising. A price for a combination of 
a Prophylactic tooth brush and a tube of 
Listerine tooth paste was agreed upon at 
a conference in New York between plain- 
tiffs sales manager and the sales manager 
of the Prophylactic Brush Company, and 
notice given to the trade in national maga- 
zines. Trade circulars emanating from St. 
Louis are in the record giving information 
about minimum prices and the policy of the 
plaintiff to enforce compliance by dealers 
with the Fair Trade Act. Mr. Starrett had 
had experience in California and _ the 
Detroit-Cleveland area with price-cutting. 
His attention was called to the defendant’s 
practice of giving trading stamps with sales 
of plaintiff’s products by the Secretary of 
the Portland Retail Druggists Association; 
he reported it to the plaintiff’s St. Louis 
office; subsequently the New York attorneys 
of the plaintiff wrote defendant advising 
it that unless it complied with the Oregon 
Fair Trade Act plaintiff would institute 
proceedings; Mr. Starrett wrote defendant a 
letter of like import from St. Louis. Most 
of plaintiff’s selling to retailers is done 
through wholesale druggists or other 
distributors. 


[Effect on Interstate Commerce] 


The Sherman Act, so far as material, 
provides: 

“Every contract, combination in the form 

of trust or otherwise, or conspiracy, in 


* The first act was passed in California in 
1931, Cal. Stat. 1931. c. 278. The Oregon act 
was passed in 1935, Laws 1935, c. 295, and 
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restraint of trade or commerce among 
the several States, or with foreign na- 
tions, is declared to be illegal.” 15 
Wa Sau Coe Aen Sale 


It is settled by the decisions of the Su- 
preme Court of the United States that with 
reference to commercial trade restraints 
such as those in question, “Congress, in 
passing the Sherman Act, left no area of its 
constitutional power unoccupied; it ‘exer- 
cised all the power it possessed.’ Apex 
Hosiery Co. v. Leader, 310 U. S. 469, 495.” 
United States v. Frankfort Distilleries, Inc., 
324 U. S. 293, 298, 65 S. Ct. 661, 89 L. ed. 
951; Atlantic Cleaners & Dyers, Inc. v. United 
States, 286 U. S. 427, 435, 52 S. Ct. 607, 76 
L. ed. 1204; United States v. South-Eastern 
Underwriters Ass'n, 322 U.S. 533, 64 S. Ct. 
1162, 88 L. ed. 1440. See Pevely Dairy Co. 
v. Umted States, 178 F. 2d 363 (8th Cir. 
1949): 


And it is enough to bring the transactions 
complained of within the scope of the Sher- 
man Act that they substantially affect inter- 
state commerce. United States v. Frankfort 
Distilleries, Inc., supra; Umited States v. 
Women’s Sportswear Assn, 336 U. S. 460, 
69 S. Ct. 714, 93 L. ed. 805; Mandeville 
Island Farms, Inc. v. American Crystal Sugar 
Co., 334 U. S. 219, 68 S. Ct. 996, 92 L. ed. 1328. 


Nor does the fact that price-fixing or price 
maintenance applies only to intrastate retail 
sales remove the conduct from the reach 
of the statute if such conduct be “an in- 
separable element of a larger program 
dependent for its success upon activity 
which affects commerce between the states.” 
United States v. Frankfort Distilleries, Inc., 
supra, 324 U. S. at 297. 


“In view of this evolution [in the in- 
terpretation of the Sherman Act], the 
inquiry whether the restraint occurs in 
one phase or another, interstate or intra- 
state, of the total economic process is 
now merely a preliminary step, except for 
those situations in which no aspect of or 
substantial effect upon interstate com- 
merce can be found in the sum of the 
facts presented. For, given a restraint 
of the type forbidden by the Act, though 
arising in the course of intrastate or local 
activities, and a showing of actual or 
threatened effect upon interstate com- 
merce, the vital question becomes whether 
the effect is sufficiently substantial and 
adverse to Congress’ paramount policy 


amended in 1937, Laws 1937, c. 113. Forty-five 
states altogether have adopted Fair Trade Acts. 
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declared in the Act’s terms to constitute 
a forbidden consequence. If so, the 
restraint must fal] * * *.” 

Mandeville Island Farms, Inc. v. American 

Crystal Sugar, Co., supra, 334 U. S. at 234. 
“Tf it is interstate commerce that feels 
the pinch, it does not matter how local 
the operation which applies the squeeze.” 


United States v. Women’s Sportswear Ass'n, 
supra, 336 U. S. at 464. 


[Schwegmann Case.Controls] 


Except for the Schwegmann case, we need 
not stop to examine how these principles 
have been applied to particular transactions 
in the numerous decisions of the Supreme 
Court and the lower Federal courts which 
have been called to our attention by counsel 
for the defendant; for the Schwegmann case 
itself controls the decision here. In the 
United States Court of Appeals the Distil- 
lers Corporations asserted “that the sales 
sought to be enjoined were wholly intra- 
state sales, therefore beyond the reach of 
the Sherman Act.” The court rejected this 
contention, saying: 


8-13-51 


affected; and that they have, without dis- 
tinction between interstate and intrastate 
sales, sought and obtained an injunction 
whose purpose and effect is to maintain 
the pattern of restraints on commerce 
between the states which the plan was 
designed to, and does, make effective. 

“Citing in their support Dr. Miles Med- 
ical Co. v. John D. Park & Sons Co., 220 
US S#373;, SIPS Ct) 376,655 Ee dse502, 
and United States v. Frankfort Distilleries, 
324 U. S. 293, 65 S. Ct. 661, 89 L. Ed. 951, 
they urge upon us that appellees in thus 
focusing here on the particular sales made 
by appellants, have not only abandoned 
the theory on which the suit was brought 
and tried but have completely missed the 
point of decision in the Miles case, supra, 
220 U. S. at page 400, 31 S. Ct. at page 381: 

“*That these agreements restrain trade is 
obvious. That, having been made, as the 
bill alleges, with “most of the jobbers and 
wholesale druggists and a majority of the 
retail druggists of the country”, and having 
for their purpose the control of the entire 
trade, they relate directly to interstate as 
well as intrastate trade, and operate to 
restrain trade or commerce among the sev- 
eral states, is also clear.’ ” 


“They admit: That each plaintiff op- 
erates on a nation wide scope and func- 
tions in interstate commerce; that each 
uses the mails interstate and functions 
in some respects from headquarters in 
New York in formulating the minimum 
price schedules under the fair-trade con- 
tracts with various retailers in the several 
states having such statutes and in giving 
notice of these contracts and price sched- 
ules to all retailers in the state; and that 
the liquors which each plaintiff sells to 
Louisiana wholesalers are shipped in in- 
terstate commerce from points outside 
Louisiana to the purchaser in Louisiana 
following such sales. 


“They insist, however: that the resell- 
ing activities regulated by the injunctions 
herein represent the second intrastate 
transaction in the sequence of events 
following the movement of these liquors 
into Louisiana in interstate commerce 
pursuant to sales made by the distributors 
to Louisiana wholesalers; that these 
wholesalers then sell intrastate to re- 
tailers; and that these in turn sell intra- 
state to their customers. 


“Appellants, on their parts, point to 
the facts: that plaintiffs have expressly 
invoked the Miller-Tydings Act; that they 
have expressly alleged a plan of general 
interstate operation and activity, in con- 
trol of price and restraint of trade; that 
they have tried the case below on the 
theory that interstate commerce was 
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In the Supreme Court the matter was dis- 
posed of by a bare reference to “this interstate 
marketing arrangement.” None of the dissent- 
ing judges dissented on the ground that the 
transactions were not interstate or not illegal 
under the Sherman Act if they were not 
rendered immune by the Miller-Tydings 
Amendment. As to that phase of the case, 
the decision is an authoritative and unani- 
mous holding that the transactions did affect 
interstate commerce. 


[Course of Business che Same] 


In no substantial particular can the course 
of business in the Schwegmann case and 
that in the instant case be differentiated so 
far as the present question is concerned, 
even in the particular that the plaintiffs. in 
both cases invoked the Miller-Tydings 
Amendment. 


[Intrastate Activity no Aid] 


In the plaintiffs brief it is said that, if 
the issue of interstate commerce had been 
raised below, the plaintiff’s evidence would 
have established that it is engaged in Ore- 
gon in the intrastate sale of its products. 
It enumerates certain facts which it would 
have shown, as follows: 


_ “(a) the Plaintiff maintains a warehouse 
in Oregon (in Portland) to which it 
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ships supplies of its products from its 
manufacturing plant in St. Louis; 


“(b) such shipments to the Portland 
warehouse are not made in response to 
the orders of particular customers, or to 
fulfill pre-existing contracts, but are made 
in quantities sufficient to maintain the 
warehouse stocks at a level adequate at 
all times to meet the anticipated demands 
of the trade in the entire State of Oregon; 


“(c) at all times prior to sale and de- 
livery to Oregon purchasers, title to the 
stocks of goods in the Portland ware- 
house is in the Plaintiff and such goods 
are at the Plaintiff’s sole risk; 


“(d) the Plaintiff has a full-time resi- 
dent salesman in Portland; 

“(e) the Plaintiff has regularly paid 
Oregon corporation excise taxes for the 
privilege of doing business in Oregon; 

“(f) Oregon personal property taxes 
are regularly paid by the Plaintiff on the 
stocks of goods maintained by it in the 
Portland warehouse; 


“(g) all orders for the Plaintiff’s prod- 
ucts in the regular course of business by 
Oregon customers, whether wholesalers 
or retailers, are received, accepted and 
filled in Oregon from the stocks in the 
Portland warehouse; 

“(h) no approval of such orders by the 
Plaintiff’s St. Louis office, or at any other 
place outside of Oregon, is required or 
obtained; and 

“(i) no goods are shipped by the Plain- 
tiff to Oregon customers from outside the 
State.” 
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Were all these things in the record before 
us it would make no difference in the deci- 
sion. For the fact, if it be such, that some 
part of the plaintiff’s business is transacted 
locally, does not in the slightest degree 
lessen the effect of its nation-wide price- 
fixing program, initiated in Missouri and 
carried through in part in New York, upon 
the interstate commerce in which it is 
engaged on a large scale. 

The suggestion of the plaintiff that we 
modify the decree by the addition of a 
proviso expressly confining its operation to 
intrastate commerce cannot be followed. 
That would be a decision im vacuo. And 
‘Sntrastate acts will be enjoined whenever 
necessary or appropriate for the protection 
of interstate commerce against any restraint 
denounced by the Act.” Local 167 v. United 
States, 291 U. S. 293, 299-300, 54 S. Ct. 396, 
78 L. ed. 804. 


[No Opinion on Original Question] 


We intimate no opinion upon the ques- 
tions originally presented and argued. 


[Order] 


We hold, on the authority of the Schweg- 
mann case, that the plaintiff’s price resale 
maintenance activities are illegal per se. 
The decree of the Circuit Court was, there- 
fore, erroneous, and must be reversed and 
the suit dismissed. Neither party will 
recover costs and disbursements. 


[62,898] United States v. American Society of Composers, Authors and Publishers, 


et al. 


In the United States Distict Court for the Southern District of New York. No. 13-95. 


Filed July 30, 1951. 


Sherman Antitrust Act 


Consent Decrees—Intervention by Person Claiming Antitrust Violations—Prayer for 
Injunctive and Monetary Relief—A motion to intervene in a suit instituted by the 
Government, which is subsequently terminated by a consent decree entered into by the 
defendants and the Government, is denied where the party seeking to intervene was 
not a party to the consent decree, was not entitled to intervene by the terms of the 
consent decree, and was not within the terms of any statute conferring a conditional 
right to intervene. The court refuses to grant permissive intervention under a statute 
which requires a common question of fact or of law, although it is alleged that the 
defendants violated the antitrust laws. To permit intervention by a private citizen, whose 
claim is based mainly upon an alleged violation of his common law right to his songs 
and not upon any violation of the consent decree by the defendants, is likely to hinder the 
enforcement of the antitrust laws so the court will, in the exercise of its discretion, 
deny intervention. 

See the Sherman Act annotations, Vol. 1, J 1570.16, 1610.374. 
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U.S.v. American Society of Composers, Authors and Publishers 


Number 221-—72 
8-13-51 


For the government: Thurman Arnold, Asst. Atty. General. 


For the defendant: Schwartz & Frolich. 
Consent decree reported at {| 62,595. 


Epwarp WEINFELD, District Judge: [Jn 
full text] Petitioner, appearing on his own 
behalf, seeks to intervene in this action 
which was instituted against defendants 
for violation of the antitrust statutes, wherein 
an amended consent decree was entered 
on March 14, 1950. His application is made 
“pursuant to Section 9, Subsection (d), of 
the Consent Decree, and Rule 24 (a) and 
(b) of the Federal Rules of Civil Procedure.” 


[Right Claimed in Songs] 


The relief sought by the petitioner is 
that the defendant American Society of 
Composers and Authors, referred to here- 
inafter as Ascap, be enjoined from operating 
under a blanket system; that petitioner 
have monetary and injunctive relief under 
the Sherman Anti-Trust Laws “for the 
monopolistic use of his four songs to build 
up ASCAP’s repertory, and make free 
competition so that applicant can engage 
in the music business;” that the Court 
determine what is fair and just for the 
applicant; that he be restored to the con- 
structive ownership of four songs, the 
copyrights of which were allegedly pro- 
cured illegally by defendant. 


[Conspiracy Alleged] 


In addition to the foregoing relief peti- 
tioner, in an affidavit submitted in support 
of his motion demands numerous other 
items of relief including that the activities 
of the defendants described therein be de- 
clared a conspiracy restraining interstate 
trade and commerce, and that ASCAP 
and others be enjoined and restrained from 
entering into any contract, agreement, con- 
spiracy specifically enumerated therein, and 
from using the mails to promote schemes 
to defraud the public out of their songs. 


[Prior Suits Dismissed] 


Prior to the present application for in- 
tervention the petitioner had _ instituted 
three actions in the Federal Court in 
Missouri and one in this District, all of 
which were dismissed but not until he had 
served nine complaints and amended com- 
plaints. An examination of the prolix al- 
legations of various complaints in those 
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actions shows that in the main they alleged 
piracy with respect to certain uncopyrighted 
lyrics written by petitioner prior to 1942, 
on the part of two publisher defendants 
allegedly with the connivance of ASCAP 
and other defendants therein. As each com- 
plaint was dismissed and a new or amended 
one served additional charges were made. 
Thus the action which was commenced in 
this District after the dismissal of the 
suits in the Missouri Courts enlarged upon 
his complaints there and charged the de- 
fendants with piracy of his lyrics, mail 
fraud and conspiracy to violate the anti- 
trust laws. Also included was a charge 
that Federal employees had been influenced 
to make false statements with reference to 
copyright records. In addition to corporate 
and individual defendants also named were 
the United States of America, officials of 
the Copyright Office and officials of the 
Postal Department. This last action, after 
an amended complaint had been served 
pursuant to leave, was dismissed (1) for 
lack of jurisdiction with respect to the 
piracy claim and (2) for failure to state 
a valid claim for relief under the antitrust 
laws. 


[Basic Charge of Song Piracy] 


Then followed the present motion to 
intervene and to open the decree. The 
petition herein, a rambling document of 
some 34 pages, in substance reiterates and 
elaborates many of the allegations of the 
previous complaints rejected by the Missouri 
and New York United States District 
Courts. The petition fans out in many 
directions and contains additional charges, 
all stemming from the basic charge of 
piracy of his lyrics. 

Petitioner, who describes himself as “in 
the business of writing songs and is a 
songwriter of merits,” was and is not a 
member of the defendant, nor was he a 
party to the suit in which the consent 
decree was entered, 


[Consent Decree Does Not Permit 
Intervention] 


We first consider the application insofar 
as it is based upon the provisions of the 
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decree. Section IX, subsection D thereof, 
provides that 


“nothing in this Section IX shall prevent 
any applicant or licensee from attacking 
in the aforesaid proceedings or in any 
other controversy the validity of the 
copyright of any of the compositions in 
thesASCAP repertory) *1*" 


Petitioner is neither an applicant for a 
license from ASCAP nor a licensee from it 
and so the foregoing provision is not avail- 
able to him. So, too, since he was not a 
party to the action there is no right to inter- 
vene under Section XVII wherein the 
Court retained jurisdiction for the purpose 
of enabling any of the parties to make 
application for further orders and directions 
as may be necessary and appropriate. 


[No Statutory Right to Intervene] 


Petitioner also moves under Rule 24 (a) 
and (b) of the Federal Rules of Civil 
Procedure. It is clear that petitioner does 
not qualify or bring himself within any of 
the three sub-divisions of Rule 24 (a) 
governing intervention as of right. Con- 
sidering each numbered sub-division thereof 
it appears that (1) there is no statute 
which confers upon petitioner an uncon- 
ditional right to intervene; (2) since he was 
not a party to the action the question of 
adequacy of representation of his interest 
does not arise and moreover he is not 
bound by the judgment; and finally (3) 
there is no property in the custody or 
subject to control or disposition of the 
Court. Allen Co. v. Cash Register Co., 322 
U. S. 137; United States v. Paramount 
Pictures, 334 U. S. 131; United States v. 
Columbia Gas and Electric Corp., 27 Fed. 
Supp. 116; app. dism. 108 F. 2d. 614 cert. 
den, 309 U. S. 687. 


[Permissive Intervention Opposed] 


Accordingly, the only basis of relief is 
Rule 24 (b) which provides: 


“(b) PERMISSIVE INTERVEN- 
TION. Upon timely application anyone 
may be permitted to intervene in an 
action: (1) when a statute of the. United 
States confers a conditional right to 
intervene; or (2) when an applicant’s 
claim or defense and the main action have 
a question of law or fact in common.” 


In the absence of a statute conferring a 
conditional right to intervene petitioner’s 
relief must rest upon sub-division 2, The 
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issue is whether sufficient evidence has been 
shown to warrant the exercise of the Court’s 
discretion in favor of intervention the effect 
of which would permit petitioner to pursue 
in this action his private claim based upon 
an alleged violation of his common law 
right to his songs. The Attorney General, 
in opposing the motion for intervention, 
states that an examination of the peti- 
tioner’s charges does not disclose that the 
amended Final Judgment has been con- 
temned or violated nor have any facts 
been submitted to justify its modification. 

This action was instituted in 1940 by the 
Government against the defendants alleg- 
ing violations of the Sherman and Clayton 
Anti-Trust Laws. A consent decree was 
entered in March 1940. Following an ex- 
haustive investigation by the Government 
and only after extensive negotiations an 
amended consent judgment was entered 
in March 1950. Certainly the present ap- 
plication is not timely. As Chief Judge 
LEARNED Hawnp stated in Minneapolis v. 
Thermoco, 116 Fed. (2) 845 


‘ek * * intervention is not as of course; 
it requires the assent of the Court and the 
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application must be ‘timely’. 


Moreover there is no justification for in- 
tervention and the re-opening of the decree, 
encompassing matters entirely foreign to 
petitioner’s claim, to permit him to litigate 
his private claim and real grievance—that of 
piracy of his songs. United States v. Bendix 
Home Appliances, Inc., 10 F. R. D. 73; 
United States v. Columbia Gas & Electric 
Corporation, 27 F. Supp. 116; United States 
vy. Radio Corporation of America, 3 F. 
Supp. 23. 
[Public Policy Controls] 

Sound public policy dictates that where 
Government is the complainant in a suit 
its conduct and control of litigation be free 
from interference by private citizens. The 
protection of the public interest rests upon 
those officials whose special responsibility 
and duty it is to enforce the laws. To 
permit intervention by private citizens, 
whose purpose in the main is self interest, 
in proceedings instituted by the Govern- 
ment is more likely to hinder rather than 
help in the enforcement of laws. 


[Intervention Denied] 


In the exercise of discretion the’ motion 
is denied. Settle order on notice. 
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[J 62,899] Pennsylvania Water and Power Company and Susquehanna Transmission 
Company of Maryland v. Federal Power Commission. 


Pennsylvania Public Utility Commission v. Federal Power Commission. 


In the United States Court of Appeals for the District of Columbia. Nos. 10236, 10531, 
and 10239. Decided July 3, 1951. 


On petition for review of orders of the Federal Power Commission and on motions to 
set aside orders of the Federal Power Commission. Motions denied. 


Sherman Antitrust Act 


Federal Power Act—Antitrust Violations as a Defense to Federal Power Commission 
Order—Regulatory Statutes Adopting Antitrust Law Standards.—A motion to set aside 
a Federal Power Commission rate order on the ground that the order was based on founda- 
tion contracts between utility companies which had been subsequently declared illegal 
under the federal antitrust laws by a Court of Appeals, is denied. A rate is not necessarily 
illegal because it is the result of a conspiracy in restraint of trade in violation of the anti- 
trust laws. Whether the rates are legal or not is determined by the controlling regulatory 
statute. The problem is one of the interrelation of two statutory schemes and where a 
statute provides for detailed regulation of a particular industry, the criteria set forth in 
that statute for determining the validity of a rate-is controlling. The antitrust laws are 
superseded to the extent of the repugnancy between the two statutes. 


Although a regulatory statute adopts as a standard a broad prohibition like that con- 
tained in the antitrust laws, a violation of that prohibition does not invalidate a Federal 
Power Commission rate order where the utility companies, alleging the invalidity of the 
order, are controlled by a section of the regulatory statute which is later in time and more 
specific in application. 


See the Federal Laws annotations, Vol. 1, 799; Sherman Act annotations, Vol. 1, 
{| 1660.275. 


For the petitioners: Randall J. LeBoeuf, Jr. (Craigh Leonard, Wilkie Bushby, Ray- 
mond Sparks, F. G. Awalt, Preston C, King, Jr., and Daryl S. Myse, on the brief), for 
Pennsylvania Water and Power Co. and Susquehanna Transmission Co. of Maryland; and 
Charles E. Thomas (Thomas M. Kerrigan, on the brief), for Pennsylvania Public Utility 
Commission. 


For the respondent: Howard E. Wahrenbrock and Reuben Goldberg (Bradford Ross, 
on the brief). 


For the intervenors: Charles D, Harris, for Public Service Commission of Maryland; 
G. Kenneth Reiblich and Alfred P. Ramsey, for Consolidated Gas Electric Light and Power 
Co. of Baltimore. 


Before Witzur K. Miter, BAzeLon and Fany, Circuit Judges. 


BAZELON, Circuit Judge: [In full text ex- or transmission of electric energy as are 
cept for omissions indicated by asterisks] In subject to the Federal Power Act. By 
1944, the Federal Power Commission re- orders issued in September and October of 
ceived two petitions—one from the Mayor 1944, the Commission assumed jurisdiction 
and City Council of Baltimore and others, and began its investigation of petitioners’ 
the other from the Public Service Commis- rates and charges. Intervention was re- 
sion of Maryland—requesting that it insti- quested by the Pennsylvania Public Utili- 
tute an investigation of the justness and __ ties Commission, the Maryland Commission, 
reasonableness of the rates and charges of and Consolidated Gas Electric Light and 
Pennsylvania Water and Power Company Power Company of Baltimore,” all of whom 
and Susquehanna Transmission Company of were permitted to and did participate in the 
Maryland * with regard to such of their sales hearings before the Commission. Those 


1 Hereinafter referred to as petitioners or ? Hereinafter referred to as Baltimore Com- 
Penn Water. pany. 
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hearings, which began on April 15, 1946, 
and continued until July 16, 1947, were ex- 
tensive in nature and produéed a voluminous 
record. In January 1949, the Commission 
issued its order requiring Penn Water to 
reduce its rates and charges in accordance 
with the Commission’s findings. The re- 
vised schedules submitted in an attempt to 
comply with the Commission’s order were 
considered unsatisfactory and, on October 
27, 1949, the Commission prescribed its own 
schedules for Penn Water’s services. Peti- 
tioners seek review of both the January and 
the October orders, as does the Pennsyl- 
vania Public Service Commission which in- 
tervened before the Commission. In addition, 
the same parties have moved to set aside 
the orders or to obtain appropriate alterna- 
tive relief. 


The various proceedings before the Com- 
mission present a picture of petitioners’ 
operations which is essential to an understand- 
ing of the issues now before us. Penn Water 
owns and operates both a hydroelectric and 
a steam generating plant at Holtwood, Penn- 
sylvania, which is on the Susquehanna River, 
some nine miles north of the Pennsylvania- 
Maryland border. In addition, Penn Water 
and the Transmission Company together 
constitute an interconnected interstate trans- 
mission system—with Penn Water owning 
and operating that part of the system which 
is located in Pennsylvania and Transmission 
Company, its wholly-owned affiliate, operat- 
ing the Maryland facilities. A third com- 
pany, Safe Harbor Water Power Corporation,® 
owns and operates a hydroelectric develop- 
ment at Safe Harbor, Pennsylvania, the 
transmission facilities of which also inter- 
connect with Penn Water and Transmission 
Company. 

The interest of Baltimore Company in 
these proceedings stems from certain sys- 
tem foundation contracts which have, for 
the past twenty years, tied its operations to 
those of petitioners and of Safe Harbor. 
Under these contracts, Penn Water is re- 
quired to provide Baltimore Company at all 
times with the capacity and energy available 
at its hydro and steam plants, beyond that 
part of it which is needed to fulfill its own 
commitments to customers. Those custom- 


3 Hereinafter referred to as Safe Harbor. This 
company is affiliated with Penn Water and 
Baltimore Company, each of which owns fifty 
per cent of its voting stock. 

4 Opinion No. 173 of the Federal Power Com- 
mission, Appendix to Petitioners’ Brief, p. 43. 
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ers must, however, have been previously 
approved by Baltimore Company. Baltimore 
Company is also entitled, by contract, to 
receive two-thirds of Safe Harbor’s output 
and such part of the remaining one-third 
which is left after Penn Water’s needs are 
satisfied. In turn, Penn Water is entitled 
to receive from Baltimore Company steam 
energy to the extent that it is available after 
Baltimore Company’s requirements have 
been met. Nor do the contractual entitle- 
ments of Baltimore Company necessarily 
represent power used by it. Its hydro en- 
titlement is at the disposal of the entire 
system in order to permit the lowest incre- 
mental cost energy to be used as needed at 
the various parts thereof. In return for the 
rights granted it under its contract with 
Penn Water, Baltimore Company assures 
Penn Water of revenues sufficient to cover 
all of its operating expenses and a specified 
return on its investment. Similarly, both 
Penn Water and Baltimore Company as- 
sure Safe Harbor of a combined annual 
payment which yields a specified return 
above operating expenses. The function of 
these contracts and of the interconnection 
of facilities which they accomplish is, in the 
words of the Commission, to achieve opera- 
tions which are “closely integrated and co- 
ordinated as a matter of economy, efficiency, 
flexibility, and maximum utilization of hydro 
capabilities .’* of a river which has 
a very variable flow.° 


I 
[Contracts Adjudicated Illegal] 


Before considering the various challenges 
to the Commission’s rate order, we will ad- 
dress ourselves to petitioners’ motions to 
set aside and annul that order, These were 
filed with us on December 29, 1950, shortly 
after the United States Court of Appeals 
for the Fourth Circuit had issued a judg- 
ment declaring certain phases of the con- 
tractual arrangements between Penn Water 
and Baltimore Company illegal under the 
federal antitrust laws and the laws of Penn- 
sylvania.© The illegality of these system 
foundation contracts was first raised by 
petitioners in their petition for rehearing of 


5 See discussion, infra, pp. 11-12. 

6 Pennsylvania W. & P. Co. v. Consolidated 
Gi) ES L.-& P: Co. 184 Fy 2d)-552) (4th Cir, 
1950), cert. denied 340 U. S. 906 (1950). 
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the January 1949 order, about nineteen 
months before the Fourth Circuit decision 
was handed down. The Commission denied 
the request for rehearing, ruling, inter ala, 
that the validity of the Commission’s order 
is not dependent upon the legality of the 
contracts under the antitrust laws. Peti- 
tioners’ position here is that the Fourth 
Circuit’s decision requires us to invalidate 
the Commission’s rate order. 


[Interrelation of Antitrust Laws and 
Regulatory Laws| 


The problem raised by the motions is one 
of the interrelation of two statutory schemes 
—each of which reflects different historical 
pressures and different conceptions of the 
public interest. The Sherman Act and re- 
lated laws represent an attempt to keep the 
channels of competition free so that prices 
and services are determined by the workings 
of a free market, They derive from the con- 
viction that the greatest good to the great- 
est number will be attained by preventing 
monopoly, monopolizing and combinations 
in restraint of trade. In marked contrast is 
a statute such as Part II of the Federal 
Power Act.’ It evidences congressional rec- 
ognition that competition can assure pro- 
tection of the public interest only in an 
industrial setting which is conducive to a 
free market and can have no place in in- 
dustries which are monopolies because of 
public grant, the exigencies of nature, or 
legislative preference for a particular way 
of doing business. In place of competition 
as a generalized and indirect regulator of 
prices and services in the field of interstate 
transmission of electric energy at wholesale, 
Congress has substituted a regulatory agency 
authorized to supervise almost every phase 
of the regulated company’s business. Rates 
charged by such utilities, as well as the 
services and contractual provisions affecting 
them, must be “just and reasonable.” And 
what is “just and reasonable” is not deter- 
mined by the pressures of competition but 


715 U.S. C. §§ 824 et seq. 

’ “In the relationship of government to most 
private businesses competition is relied upon to 
control prices in the interests of consumers, but 
such is not the case with private electric util- 
ities. Competition implies two or more sellers 
offering their products or services to the same 
public, and two sellers of electricity in the same 
territory would mean duplication and wasteful 
investment. Regulation, therefore, in a general 
sense may be said to act as a substitute for 
competition.’’ Twentieth Century Fund, Elec- 
tric Power and Government Policy 45 (1948). 
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by the adequacy of the service to the public, 
the fairness of the return allowed upon the 
investment in the company, and the degree 
to which the congressional objective of effi- 
cient use of the nation’s power resources 1S 
served. Nor was Congress unmindful of the 
problems of undue concentration of power 
in this field, characterized as it is by local 
monopolies. In the Public Utility Holding 
Company Act, it provided antitrust-like 
remedies to assure that integration of power 
companies be limited in scope and confined 
to an efficient power area.° 


[Contrasting Objectives of the Statutes] 


These contrasting objectives indicate that 
the antitrust laws can have only limited ap- 
plication to industries regulated by specific 
statutes. Those laws, though quite properly 
viewed as having been intended “to make 
of ours ... a competitive business econ- 
omy,”’” are not constitutional mandates 
which freeze all aspects of our economic 
system for all time into the pattern of 
“laissez-faire.” We think it obvious that 
they may not be extended beyond that part 
of the economy which Congress intended 
to leave to the operation of the free market. 


“Certainly what Congress has forbid- 
den by the Sherman Act it can modify 
... [It] is not impotent to deal with what 
it may consider to be dire consequences 
of laissez-faire.” ™ 


[Antitrust Laws Superseded to the Extent of 
Repugnancy| 


Courts have given effect to considerations 
such as those outlined above by confining 
the operation of the antitrust laws to those 
matters which are not the product of state 
action or which fall outside the reach of 
power vested in a regulatory agency. Thus 
Congress or the states may authorize ar- 
tangements among producers even though 
such action without governmental sanction 
and enforcement would vioiate the antitrust 
laws.” Similarly, states may authorize mo- 


®°See Trienens, The Utility Act as a Solution 
to Sherman Act Problems, 44 Ill. L. Rev. 31 
(1949) ; Comment, Section 11 (b) of the Holding 
Company Act, 59 Yale L. J. 1088 (1950). 

10 ~6United States v. South-Hastern Under- 
writers Ass’n, 322 U. S. 533, 559 (1944), 

1 Sunshine Coal Co. v. Adkins, 310 U. S. 381, 
396 (1940). 

% Parker v. Brown, 317 U. S. 341, 350-352 
(1943); United States v. Rock Royal Co-op., 
307 U. S. 533, 560 (1939); United States v. 
Borden, 308 U. S. 188, 201-202 (1939). 
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nopolies* and Congress may substitute di- 
rect price fixing by a public agency for 
competition.* But when the practice com- 
plained of is not protected by legislative 
sanction, either directly or by being com- 
mitted to a commission empowered to deal 
with it, the antitrust laws have been relied 
upon as a minimal means of protecting the 
public interest. The net effect of what we 
have already said is that, though regulated 
industries are not per se exempt from the 
antitrust laws and repeals by implication 
are not favored, the antitrust laws are su- 
perseded by more specific regulatory stat- 
utes to the extent of the repugnancy between 
them.” That is not to say that competitive 
considerations may not be components of 
the public interest sought to be served by a 
particular regulatory statute, and hence a 
guide to a commission’s exercise of its au- 
thority when the question is properly before 
it. Thus, it has been said that the Federal 
Communications Act “recognizes that the 
field of broadcasting is one of free compe- 
tition. The sections dealing with broadcast- 
ing demonstrate that Congress has not, in 
its regulatory scheme, abandoned the prin- 
ciple of free competition, as it has done in 
the case of railroads, in respect of which 
regulation involves the suppression of waste- 
ful practices due to competition, the regu- 
lation of rates and charges, and other meas- 
ures which are unnecessary if free competi- 
tion is to be permitted.”** But where a 
statute provides for comprehensive and de- 
tailed regulation of a particular industry; as 
do the Interstate Commerce Act and the 
Federal Power Act,” there is, as we have 
indicated, only a limited area for applica- 


18 Olsen v. Smith, 195 U. S. 332, 344-345 (1904) ; 
Lowenstein v. Hvans, 69 Fed. 908, 911 (Cir. Ct. 
S. Car:, 1895). 

14 Sunshine Coal Co. v. Adkins, 310 U. S. at 
395-396. 

1% U, 8. Navigation Co. v. Cunard 8. 8. Co., 
284 U. S. 474, 485 (1932); Terminal Warehouse 
v. Pennsylvania R. Co., 297 U. S. 500, 514 
(1936); United States v. Borden, 308 U. S. at 
198-201; Georgia v. Pennsylvania R. Co., 324 
U. S. 489, 455-457 (1945); U. S. Alkali Ass’n v. 
United States, 325 U. S. 196, 205-206 (1945). 

16 Federal Communications Commission  v. 
Sanders Radio Station, 309 U. S. 470, 474475 
(1940); Mansfield Journal Co. v. Federal Com- 
munications Commission, — U. S. App. D. C. 
—, 180 F. 2d 28 (1950). But cf. Mackay Radio 
& Tel. Oo. v. Federal Communications Com- 
mission, 68° App. D. C. 336, 338, 97 F. 2d 641, 
643 (1938) (‘‘Though the Communications Act 
forbids the licensing of concerns which violate 
the anti-trust laws, it does not apply to the 
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tion of antitrust considerations to Commis- 
sion decisions.® 


[General Propositions Applied] 


Applying these general propositions to 
the problem before us, we find that the 
Fourth Circuit’s decision,” like that of the 
Supreme Court in Georgia v, Pennsylvania 
R. Co.” seeks to assure public utility com- 
panies of freedom to exercise their private 
initiative in promulgating rates, services and 
changes therein. This limited freedom of 
action is an important condition precedent 
to proper operation of the rate-making proc- 
ess. Without it, the rates proposed and ap- 
proved may tend to find themselves in the 
upper reaches of the zone of reasonableness 
within which rates may properly fall. The 
antitrust laws have been the means of as- 
suring that such initiative remains unchecked 
by conspiracies or other illegal arrangements 
with which the regulatory commission is 
powerless to deal.” That is not to say, how- 
ever, that if otherwise illegal arrangements 
are permitted or required by a valid statute, 
they are not shorn of their illegality to that 
extent. 


[Limited Application of Antitrust Case] 


We construe the Fourth Circuit’s deci- 
sion as having done no more than declare 
illegal under the antitrust laws certain re- 
straints exercised by Baltimore Company 
upon Penn Water—such as requiring its 
approval before it could take on new cus- 
tomers or expand generating facilities. Those 
restraints had been privately agreed upon 
by the parties and submitted to the Com- 


radiotelegraph business the policy of free com- 
petition, but a contrary policy. Free compe- 
tition means that all are free to ‘compete. 
The Communications Act forbids competition 
by all who cannot prove that their entry will 
serve the ‘public interest, convenience or 
necessity’.’’); Yankee Network v. Federal Com- 
munications Commission, 71 App. D. C. 11, 22, 
107 F. 2d 212, 223 (1939). 

“The plan or scheme of the Federal Power 
Act is analogous to that of the Interstate Com- 
merce Act * * *.'’' Northwestern Pub. Serv. 
Co. v. Montana-Dakota Util. Co., 181 F. 2d 19, 
22 (8th Cir., 1950), aff'd — U. S. —, 19 L. W. 
4278 (1951). 

1% See McLean Trucking Co. v. United States, 
321 U. S. 67, 84-87 (1944). 

19 184 F’, 2d at 560. 

20 324 U.S. at 459-462. 

21 Georgia v. Pennsylvania R. Co., 324 U. S. 
at 455, 460. 
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mission as an accomplished fact. The court 
was careful to avoid using language which 
might be interpreted in such fashion as to 
affect any rate proceeding then in process. 
This approach followed the lead of the Su- 
preme Court in Georgia v. Pennsylvania R. 
Co., 324 U. S., at 461-462. It was pointed 
out in the Georgia case that issuance of an 
injunction under the antitrust laws against 
the conspiracy there charged would in no 
way affect any rate proceedings. It would 
merely enable the parties to exercise their 
initiative with regard to future rate pro- 
ceedings. 


[Case Does Not Relieve Parties from 
Commission’s Rate] 


In our view, the Fourth Circuit’s opinion 
neither purported to nor did relieve Penn 
Water from its obligation under the Federal 
Power Act to continue the then-existing 
services and rates. It is those services and 
rates, reflecting underlying operations, which 
were the subject of the Commission’s order. 
“A rate is not necessarily illegal because it 
is the result of a conspiracy in restraint of 
trade in violation of the Anti-Trust Act. 
What rates are legal is determined by” the 
regulatory statute.” The validity of Com- 
mission action in this proceeding must be 
determined in light of the criteria furnished 
by the Federal Power Act, as applied to the 
operations and arrangements under scrutiny. 
If jurisdiction was properly assumed by 
the Commission, if its rate order is “just 
and reasonable” within the meaning of the 
Federal Power Act,” and if its findings are 
supported by substantial evidence,“ Penn 
Water can have no complaint and our re- 
view is at an end. If petitioners, as a result 
of the Fourth Circuit’s decision, wish to 
make any changes in operations, contracts, 
arrangements, etc., within the jurisdiction 
of the Federal Power Commission, they 
must do so in accordance with the Federal 
Power Act.” Under § 205 (d) thereof, 


“Unless the Commission otherwise orders, 
no change shall be made by any public 
utility in any such rate, charge, classifi- 
cation, or service, or in ariy rule, regula- 


». Keogh v. Chicago & N. W. Ry. Co., 260 
U.S. 156, 162 (1922). 


78 Federal Power Act, § 205 (a), 16 U. S. C. 
§ 824 (a). 


** Section 313 (b), 16 U. S. C. § 8251 (b). 


*° Cf. Michigan Consol. Gas Co. v. Panhandle 
Eastern Pipe L. Co., 177 F. 2d 784, 788-789 
(6th Cir., 1949). 
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tion, or contract relating thereto, except 
after thirty days’ notice to the Commis- 
sion and to the public.” * 


Pursuant to that section, petitioners may 
submit new arrangements and rates based 
thereon to the Commission. And the Com- 
mission “either upon complaint or upon its 
own initiative without complaint” may “enter 
upon a hearing concerning the lawfulness of 
such rate, charge, classification, or service 
...” If Penn Water feels itself aggrieved 
after such proposed changes have been acted 
upon by the Commission, it may at that 
time bring a new petition for review. In 
short, a “rate established in the mode pre- 
scribed should be deemed the legal rate and 
obligatory alike upon carrier and shipper 
until changed in the manner provided” by 
the statute.” 


[Disruption of Regulatory Pattern] 


To grant petitioners’ motions and set aside 
the order at this time would be to substitute 
antitrust criteria for those of the Federal 
Power Act, a substitution which would be 
at cross-purposes with the intent of Con- 
gress. It would result in the reopening of a 
rate proceeding begun in 1944 because of 
an issue raised for the first time on rehear- 
ing in 1949 and a decision handed down in 
a suit between private parties under a non- 
controlling statute in 1951. In view of this 
chronology, we think the Supreme Court’s 
statement in Interstate Commerce Commis- 
sion v. Jersey City, 322 U. S. 503, 514 (1944), 
is especially pertinent: 


“Tf upon the coming down of the order 
litigants might demand rehearings as a 
matter of law because some new circum- 
stance has arisen, some new trend has 
been observed, or some new fact discov- 
ered, there would be little hope that the 
administrative process could ever be con- 
summated in an order that would not be 
subject to reopening.” ” 


The effect of granting petitioners’ motions 
would be to disrupt a pattern of regulation 
which was carefully drawn to meet the prob- 
lems of a complex industry. 


7616 U.S. C. § 824d (d). 

7 Section 205 (e), 16 U. S. C. § 824d (e). 

*% Robinson v. Baltimore & Ohio R. R., 222 
U.S. 506, 510 (1912). 


20 See United States v. Pierce Auto Lines, 327 
U.S. 515, 535-536 (1946). 


Copyright 1951, Commerce Clearing House, Inc, 


Number 227—65 
(3) 11-8-51 


[Antitrust Standard Adopted by Regulatory 
Statute] 


Petitioners rely for their position not only 
on the effect of the antitrust laws upon a 
regulated industry but also upon the fact 
that Penn Water, as a licensee under Part 
I of the Federal Power Act,” is subject to 
§ 10 (h) which is said to incorporate Sher- 
man Act standards into the Federal Power 
Act.* Section 10 (h) does indeed virtually 
restate the Sherman Act. But itis found 
only in Part I of the Federal Power Act, 
which deals with water-power licensees, and 
not in Part II, dealing with public utilities 
selling electric energy in interstate com- 
merce at wholesale. This fact alone would 
indicate that Congress did not intend to 
make licensees which are also Part II com- 
panies, such as Penn Water,” subject to 


§ 10 (h). 


[Repugnancy in Regulatory Statute] 


But there is a more fundamental reason 
for holding § 10 (h) inapplicable to Part II 
companies. The very thing which that sec- 
tion prohibits, the combination of licensees 
with others to limit the output of electrical 
energy, is made one of the primary objec- 
tives of Part II. Section 202 (a) * thereof 
imposes the duty upon the Commission to 
encourage public utilities to combine for the 
interconnection of facilities. Under.certain 
circumstances, the Commission may even 
order such interconnections and regulate 
the rates and contractual arrangements in- 
volved therein.* The end thus sought to be 
achieved and, in the Commission’s view, 
served by the present arrangement between 
Penn Water and Consolidated, is the most 
efficient use of the nation’s resources con- 
sistent with the public interest in cheap 
power and in conservation. We are unable 
to accept the proposition that Congress in- 
tended to have §10 (h) prevent that which 
is contemplated by Part II, a statute which 
is later in time and more specific in appli- 
cation. Our view is supported by the fact 
that §10 (h) is found in that part of the 
Act which established a limited federal reg- 
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ulatory scheme—one which does not come 
into play unless (1) the state in which the 
licensee is located has no regulatory com- 
mission, or (2) the state commissions in- 
volved are unable to agree upon rates for 
interstate sales.* It seems entirely likely 
that Congress believed that, in the absence 
of detailed federal regulation such as that 
in Part II, licensees should be required to 
adhere to antitrust standards. This is, in 
effect, saying no more than what we have 
already said about the antitrust laws and 
regulated industries. The prohibitions of 
§ 10 (h) would apply to a licensee which is 
also regulated under Part II only to the 
extent that the prior statute is not repealed 
by the clear repugnancy between it and the 
later statute. 


[Order] 


The motions to set aside or to remand 
the Commission’s orders on the basis of the 
Fourth Circuit’s decision and the other points 


referred to above are denied. 
xk x 


The motions to set aside or to remand the 
Commission’s orders are denied and those 
orders are affirmed. 

Witpur K. MItter, Circuit Judge, dissents 
and will file an opinion setting forth his 
views at a later date. 


Dissenting Opinion Filed October 4, 1951 


Miter, Witpur K., Circuit Judge, dis- 
senting: It is my view that this court 
should have granted petitioners’ motions 
to annul the rate reduction orders of the 
Federal Power Commission. The decision 
of the United States Court of Appeals for 
the Fourth Circuit, which held null and 
void the contractual arrangement between 
Pennsylvania Water & Power Company and 
Consolidated Gas Electric Light and Power 
Company of Baltimore, to which the orders 
were intended to apply prospectively, im- 
peratively required that the case before us 
be remanded to the Commission to work 
out with the utilities some different plan 
for interchange of energy which would not 


® Penn Water was ordered to apply for a 
license under Part I in 1939. See Pennsylvania 
Water & P. Co. v. Federal Power Commission, 
74 App. D. C. 351, 123 F. 2d 155 (1941). Ac- 
cording to the Commission’s opinion here, no 
license has yet been issued. See Opinion No. 
173, Federal Power Commission, Appendix to 
Petitioners’ Brief P. 58, n. 21. 

81 That section, 16 U. S. C. § 803 (h), provides: 
“Combinations, agreements, arrangements, or 
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understandings, express or implied, to limit the 
output of electrical energy, to restrain trade, 
or to fix, maintain, or increase prices for 
electrical energy or service are hereby pro- 
hibited.’’ 

82 See Discussion, infra, pp. 8-11. 

3316 U. S.C. § 824a (a). 

84 Jd. § 824a (b). 

35 Federal Power Act, §§19, 20, 16 U. S, C. 


§§ 812, 813. 
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violate any state or federal law and which 
would not be contrary to public policy. This 
should have been done because the Com- 
mission’s orders stood in a vacuum after the 
Fourth Circuit held the contract invalid; 
the only service to which they can have 
application may not lawiully be continued. 


But the Commission has ordered the two 
companies to continue to observe and be 
governed by all the provisions of the old 
contract which are “in and of themselves 
lawful,’—a qualification which overlooks 
the fact that the Fourth Circuit condemned 
the contract in its entirety. And the ma- 
jority of this court apparently hold that 
the Power Commission has authority to 
cause the whole contract to remain in effect, 
since they conclude that federal antitrust 
laws do not apply to utilities regulated 
under Part II of the Federal Power Act. 
x ok x 


It is thus clear that, despite the volumi- 
nous record in this case, the numerous and 
sometimes lengthy briefs, and three days of 
oral argument, the basic issue is a simple 
one. Has the Federal Power Commission 
authority to order a combination of these 
two utilities under terms and conditions 
which, if arranged by: private contract be- 
tween them, would clearly violate the fed- 
eral antitrust laws and the public utility 
laws of Pennsylvania? If the Commission 
has such power, the majority have correctly 
denied the motions to annul and remand. 
If not, then those motions should have 
been granted. * * * 


[Three Indisputable Propositions] 


The question presented by these motions 
was what I have called the basic issue: can 
the Federal Power Commission lawfully 
establish between Penn Water and Con- 
solidated a relationship which constituted 
a violation of the antitrust statutes when 
established by contract between them? One 
who considers that question should bear in 
mind three indisputable propositions: 1. 
Regulated industries are not per se exempt 
from the Sherman Act. 2. Part II of the 
Power Act does not give the Commission 
power to lift the ban of the antitrust laws. 
3. As repeals by implications are not 
favored, only a clear repugnancy between 
the old law and the new results in the for- 
mer giving way and then only pro tanto to 
the extent of the repugnancy. Georgia v. 
Pennsylvania Railroad Company, 324 U. S. 
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439, 456-7 (1945); United States v. Borden 
Company, 308 U. S. 188, 198 et seg. (1939). 


[Majority’s Conclusion—Antitrust Laws 
Superseded | 


In denying the motions and holding that 
the Commission has such power, the ma- 
jority of the court necessarily first con- 
cluded that Part II of the Federal Power 
Act had impliedly repealed or superseded 
the antitrust statutes so as to exempt from 
their prohibitions the combination between 
Penn Water and Consolidated which the 
Commission ordered to continue. 


In order to show in bold relief the think- 
ing of my brothers of the majority which 
led them to that conclusion, I have skeleton- 
ized the pertinent portion of their opinion: 


“The problem raised by the motions is 
one of the interrelation of two statutory 
schemes—each of which reflects different 
historical pressures and different concep- 
tions of the public interest. The Sherman 
Act and related laws represent an attempt 
to keep the channels of competition free 
so that prices and services are determined 
by the workings of a free market. . . . 
In marked contrast is a statute such as 
Part II of the Federal Power Act. It 
evidences congressional recognition that 
competition can assure protection of the 
public interest only in an industrial set- 
ting which is conducive to a free market 
and can have no place in industries which 
are monopolies because of public grant. 


“These contrasting objectives indicate 
that the antitrust laws can have only 
limited application to industries regu- 
lated by specific statutes. 


“". . The net effect of what we have 
already said is that, though regulated 
industries are not per se exempt from the 
antitrust laws and repeals by implication 
are not favored, the antitrust laws are 
superseded by more specific regulatory 
Statutes to the extent of the repugnancy 
between them. . . . where a statute pro- 
vides for comprehensive and detailed reg- 
ulation of a particular industry, as do the 
Interstate Commerce Act and the Federal 
Power Act, there is, as we have indicated, 
only a limited area for application of anti- 
trust considerations to Commission de- 
cisions.” 

These generalities boil down to the thesis 
that Part II of the Federal Power Act is 
repugnant to the antitrust laws and there- 
fore supersedes them to the extent of the 
Tepugnancy; and that the repugnancy ex- 
tends so far as to exempt from the anti- 
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trust laws the combination of utilities ordered 
by the Commission which is otherwise clearly 
illegal under those statutes. 


[Does a Repugnancy Between the 
Statutes Exist ?] 


The majority do not point out with 
particularity the repugnancy upon which 
they rely. They seem to find it in the “con- 
trasting objectives” of the antitrust acts and 
Part II of the Power Act, saying the first 
was designed to obtain the benefit of free 
competition, and the other to eliminate 
competition as having no place in the utility 
field and to substitute for it a regulatory 
agency. This being the only repugnancy 
suggested by the majority, their holding 
necessarily is that the antitrust laws are 
superseded by Part II of the Power Act 
to the extent that the objectives of the two 
forms of legislation are in contrast. Let us 
see if there is really any repugnancy be- 
tween the Sherman Act and Part II of the 
Power Act. 


[Basic Contract Violative of Sherman Act] 


The first section of the former, which is 
15 U. S. C. §1, declares illegal every con- 
tract, combination or conspiracy in restraint 
of trade or commerce. The 1931 contract 
between Penn Water and Consolidated was 
held violative of that section. 


[Power Act Can Be Exercised Without 
Violating Antitrust Laws] 


Section 202, found in Part IJ of the 
Power Act, empowers the Commission to 
require the interconnection and co-ordina- 
tion of the facilities of the two utilities. But 
neither that section nor any other section of 
Part II authorizes the Commission to re- 
quire interconnection and co-ordination of 
facilities under terms and conditions which 
will result in a violation of the Sherman 
Act. The Commission can exercise its 
power under § 202 and under all of Part II 
without setting up an arrangement which 
is unlawful under antitrust statutes. The 
Fourth Circuit intimated as much when it 
suggested that the interconnection of facili- 
ties and interchange of energy be continued 
“by some method which would meet with 
the approval of the appropriate regulatory 
authority and will not offend either the anti- 
trust laws or the utility laws of Pennsyl- 
vania.” The majority opinion does not 
suggest any reason why that cannot be 
done by the Commission. 
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[No Repugnancy Between the Statutes] 


Since the Power Commission can per- 
form all its functions under Part II without 
creating a violation of the Sherman Act, 
there is no repugnancy between the two 
statutes, and no room for the court to say 
that Part II ‘superseded the antitrust 
statutes. 


[Power Act Does Not Purport to Suspend 
Antitrust Laws| 


I have said, as did the Fourth Circuit, 
that neither Part I nor Part II of the Fed- 
eral Power Act purports to suspend the 
antitrust statutes with respect to licensees 
and utilities regulated thereunder. On the 
contrary, §1 of the Sherman Act is sub- 
stantially repeated in § 10 (h), found in Part 
I of the Power Act, 16 U. S. C. § 803 (h), 
which is as follows: 


“Combinations, agreements, arrange- 
ments, or understandings, express or im- 
plied, to limit the output of electrical 
energy, to restrain trade, or to fix, main- 
tain, or increase prices for electrical 
energy or service are hereby prohibited.” 


[Antcrust Laws Apply to Regulated 
Industries] 


Penn Water is a licensee under Part I of 
the Act and so is subject to the prohibitions 
of §10 (h). The majority considers that 
the omission of that section from Part I] 
not only repealed § 10 (h) but also amounted 
to a repeal of the prohibitions of the Sher- 
man Act as far as regulated companies are 
concerned. That amounts to saying that 
the antitrust laws do not apply to any regu- 
lated industry unless their provisions are 
substantially repeated in the regulatory stat- 
ute. Just the opposite is true: the antitrust 
laws apply to regulated industries unless 
exemption therefrom is expressly provided 
in the regulatory statute, or must inevitably 
be implied from provisions of the regula- 
tory act which are clearly repugnant to anti- 
trust prohibitions. 


[Parts I and II of Power Act and the 
Antitrust Laws] 


It must be noted, too, that Penn Water 
does not lose its status as a licensee under 
Part I simply because it is regulated also 
under Part II. It continues, nevertheless, 
to be a licensee and so continues to be for- 
bidden by §10 (h) to engage in the com- 
binations or arrangements made _ illegal 
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thereby. It follows that, when the Com- 
mission required Penn Water and Consoli- 
dated to remain in the combination which 
had been condemned by the courts, it not 
only did not act under the authority of Part 
II which gives it no such power, but also 
affirmatively violated §10 (h) of its own 
basic act. 

The majority opinion says, however, that 
when a Part I licensee is also a Part II 
company, as Penn Water is, it is no longer 
subject to the antitrust provisions of § 10 (h), 
simply because the language of that section 
does not appear in Part II. Then the 
notion that §10 (h) was repealed by Part II 
is thus stated in the opinion: 


“... The prohibitions of § 10 (h) would 
apply to a licensee which is also regulated 
under Part II only to the extent that the 
prior statute is not repealed by the clear 
repugnancy between it and the later 
statute.” 


I suppose the court meant to say that Part 
II is clearly repugnant to § 10 (h) because 
it does not contain similar language and 
therefore repealed that section by implica- 
tion. But Part II is not repugnant to 
§ 10 (h) for the same reasons that it is not 
repugnant to the antitrust laws: it is not 
necessary for the Commission to cause a 
violation of §10 (h) in order fully to exer- 
cise its regulatory power under Part II 
over a Part I licensee which is subject to 
Part II regulation. 


[Erroneous Assumption of the Controlling 
Statute | 


One other phase of the portion of the 
court’s opinion which denies the motions 
remains to be noticed. It is that in which 
the court purports to give another reason 
for denying the motions to annul, in addi- 
tion to the fallacious theory that the anti- 
trust laws do not apply to regulated indus- 
tries. On examination, however, the 
additional ground is seen to rest upon the 
Same erroneous idea. It is thus stated in 
the opinion: 

“To grant petitioners’ motions and set 
aside the order at this time would be to 
substitute antitrust criteria for those of 
the Federal Power Act,....” 


By this the court meant that it would 
be improper to annul the Commission’s or- 
ders on the mere ground that “a decision 
handed down in a suit between private par- 
ties under a non-controlling statute” had 
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destroyed the only arrangement to which 
they could possibly have application. If 
Penn Water “wishes,” because of the 
Fourth Circuit’s decision, to make some 
change in the old contractual arrangement 
which the Commission has ordered to be 
retained, the majority say the only thing it 
can do is to submit its proposed new ar- 
rangement. Then, after the Commission has 
disposed of the proposal, Penn Water can 
file a new petition for review if it feels 
aggrieved. That would be true if Penn 
Water wanted to change an existing legal 
arrangement. 


The key error in the court’s reasoning 
is revealed by its allusion to the decision of 
the Fourth Circuit as one “handed down in 
a suit between private parties under a non- 
controlling statute.” It shows that in as- 
signing this additional reason for denying 
the motions to annul, the court is still as- 
suming that the Commission can lawfully 
require these utilities to form a combination 
which they cannot legally form by their 
own contract. 


[Sherman Act the Controlling Statute] 


I think J have shown sufficiently already 
that the Sherman Act is the controlling 
statute which the Commission is not em- 
powered to override. That the judgment 
invalidating the existing arrangement was 
handed down in a suit between private par- 
ties is, of course, immaterial. It is binding 
on those private parties, yet this court has 
required them to disobey it. It has done so 
upon the erroneous idea that the Sherman 
Act has been superseded by Part II of the 
Federal Power Act and'so is not the “con- 
trolling statute.” 


[Continuation of Contractual Relationship 
Erroneous] 


In the portion of the majority opinion 
now being discussed, the court Says it is 
the existing “services and rates, reflecting 
underlying operations, which were the sub- 
ject of the Commission’s orders.” The im- 
plication is that all the Commission has 
done is to prescribe rates for service actually 
being rendered; that if the rates are just 
and reasonable for that service, and if the 
Commission’s findings in that respect are 
supported by substantial evidence, “our re- 
view is@at fameend.2) 7 suggest that the 
“underlying operations” were the subject of 
the Commission’s orders and therein lies 
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the vice in them. They did not deal with 
rates alone but ordered the contractual “un- 
derlying operations” to continue. 


It is a boot-strap argument to say that, 
because the Commission has power to pre- 
scribe rates for existing service so long as it 
is being rendered, it can therefore require 
continued rendition of the service no matter 
if it is unlawful. 


[Prior Judgment Should Control] 


For the reasons given, I think the mo- 
tions to annul the Commission’s order 
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should have been granted, and so I dissent. 
My brothers of the majority, having denied 
the motions, then proceeded to explore the 
merits of the rate reduction order and the 
implementing rate schedule which the Com- 
mission prescribed, and affirmed those or- 
ders. I dissent also from that action, as I 
think the orders should have been set aside 
as improper. But I do not prolong this 
dissent by discussing the merits of the 
orders, as I think it perfectly clear that 
they should have been set aside as being 
without basis or applicability after the 
Fourth Circuit’s judgment became final. 
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[162,900] Harry Tann and Ray Tann, co-partners doing business as Harry and Ray 
Tann Filling Station v. Standard Oil Company, et al. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 50 C 1096. Dated July 5, 1951. 


Sherman Antitrust Act 


Scope of Interrogatories Directed to Defendants—Conspiracy.—In an action by a retail 
filling station operator, charging gasoline suppliers with supply and price discrimination 
pursuant to a conspiracy, interrogatories directed to each of the suppliers, asking the 
suppliers whether they had sold to any buyer a specified number of gallons in truckload 
units and to list the lowest price at which the suppliers sold in such units, are limited. The 
suppliers should answer the interrogatories with the limitation that the prices to be listed 
should be limited to retail prices and limited to the geographical area where the plaintiff 


conducts his business because the plaintiff is a retailer doing business in a local area. 
See the Sherman Act annotations, Vol. 1, J 1640.572. 
For the plaintiff: Bursten and Enich, Milwaukee, Wis. 


For the defendants: Kirkland, Fleming, Green, Martin and Ellis; Francis P. Linne- 
man; and Poppenhusen, Johnston, Thompson and Raymond, all of Chicago, IIl.;and Fish, 


Marshutz and Hoffman, of Milwaukee, Wis. 


Memorandum 


LaBuy, District Judge: [In full text] 
The complaint herein alleges that plaintiffs 
who operate a filling station in Milwaukee, 
Wisconsin, were discriminated against with 
respect to supply of gasoline furnished them 
and prices charged them as compared to 
competitors of the plaintiffs all pursuant to 
a conspiracy of defendants in violation of 
the antitrust laws. 


[Interrogatories Directed to 


Suppliers} 


The plaintiff has filed interrogatories di- 
rected to each of the defendants which are 
as follows: 


Did you seil gasoline with octane con- 
tent not less than 80 or more than 84, to 
any buyer in 5600 gallon truckload units 
between September 1, 1949 and August 1, 
1950? 

List the lowest price at which you sold 
Regular and Ethyl gasoline (octane con- 
tent not less than 80 or more than 84) in 
5600 gallon truckload units for each week 
beginning September 1, 1949 through 
August 1, 1950, specifying the quantity, 
the name and location of the buyer and 
the actual or estimated octane content. 


[Objection—Interrogatories 
Too Broad] 


The defendants to whom the interroga- 
tories have been propounded have moved 
to the limit the extent of these interroga- 
tories to sales made to retailers, who are in 


{ 62,900 


the same competitive status as the plaintiff, 
and to tank wagon prices sold from its 
Milwaukee, Wisconsin storage facilities for 
the reason that the broad terminology of 
the interrogatories would require dis- 
closure of prices and quantities sold to 
jobbers, industrial and commercial users, 
which are immaterial so far as this plaintiff 
is concerned and that the geographical area 
in the interrogatories covers the entire 
United States, when the allegations of the 
complaint disclose that the only area in- 
volved is the Milwaukee, Wisconsin area. 


[Plaintiff's Classification] 


In Standard Oil Co. v. Trade Commission, 
(1950) 340 U. S. 231, 235 the court dealt 
with the problem of alleged discrimination 
in selling gasoline to “jobbers” and set forth 
the following elements: 


‘x * * The distinctive characteristics 
of these jobbers are that each (1) Main- 
tains sufficient bulk storage to take deliv- 
ery of gasoline in tank-car quantities (of 
8,000 to 12,000 gallons) rather than in 
tank-wagon quantities (of 700 to 800 gal- 
lons) as is customary for service stations; 
(2) owns and operates tank wagons and 
other facilities for delivery of gasoline to 
service stations; (3) has an established 
business sufficient to insure purchasers of 
from one to two million gallons a year; 
and (4) has adequate credit responsibility.” 


[nterrogatories Limited] 


The deposition of the plaintiff has pre- 
sented facts which are not in accord with 
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the above four characteristics. In fact the 
plaintiff testified that he did not own or 
operate any bulk plant for storage of gaso- 
line, that while he does have two tankers 
for transportation of gasoline he does not 
operate Same, that he purchases in trans- 
port truck quantities of 5600 gallons, and 
that sales made by him are made only at 
retail from the one retail station which he 
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[Order] 


The court is therefore of the opinion the 
defendants should answer the interroga- 
tories with the limitation that prices should 
be limited to retail prices and limited to the 
geographical area of Milwaukee, Wiscon- 
sin. An order has this day been entered in 
accord therewith. 


operates. 


[62,901] Department Store Service, Inc. v. “John Doe” and “Richard Roe,” names 
fictitious, real names unknown to plaintiff, as President and Treasurer respectively of 
Television Service Employees Union, Ind., an unincorporated association of more than 
seven members, and “Richard Doe” and “John Roe,” names fictitious, real names unknown 
to plaintiff, as President and Treasurer respectively of Distributive Processing and Office 
Workers of America, District 65, an unincorporated association of more than seven 
members. 


In the United States District Court for the Eastern District of New York. No. 11854. 


Dated July 12, 1951. 
Sherman Antitrust Act 


Injunctive Relief Against (Conspiracy—Removal of Proceedings from State Court to 
Federal Court—Remanded to State Court.—A plaintiff’s motion, in a federal court, to 
remand an action brought in a state court, in which the plaintiff seeks injunctive relief 
against officers of an unincorporated labor union and which was removed to a federal court 
upon a petition alleging that the complaint shows that the suit is for an alleged conspiracy 
in violation of the federal antitrust laws, is granted. Where it does not appear from the 
complaint that the plaintiff alleges the violations of any federal law and diversity of citizen- 
ship is not present, a federal court has no jurisdiction and the suit must be remanded to 


the state court. 


See the Sherman Act annotations, Vol. 1, f 1650.301. 


For the plaintiff: Joseph A. Teperson. 


For the defendants: Neuburger, Shapiro, Rabinowitz and Boudin (Leonard B. Boudin, 
of counsel), for Television Service Employees Union, Ind. 


Byers, District Judge: [Jn full text ex- 
cept for omissions indicated by asterisks| This 
is a plaintiff's motion to remand an action 
brought in the Supreme Court of New York 
in which the plaintiff seeks an injunction 
against the unincorporated labor union, 
from picketing plaintiff's place of business, 
or its customers, trespassing on plaintiff's 
property, or interfering with its employees 
or committing acts calculated to harm or 
harass it in the conduct of its business. 


[Cause of Removal] 


Removal to this Court was had upon a 
petition which alleged that the complaint 
shows that the suit is 


“for alleged conspiracy in restraint of 
commerce among the several states within 
the meaning of the Federal Anti-Trust 
Paws awUsaG. “AniSeci dl etisegai (ihe 
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Sherman Law); and (b) for alleged sec- 
ondary boycott and other alleged viola- 
tions of the Labor Management Relations 
Act, 1947, 29 U. S. C. A. Sec. 141 et seq.” 


(Taft-Hartley Act). 
[Alleged Unlawful Acts] 


Inspection of the complaint discloses: 

The plaintiff performs services in the in- 
stallation of television sets and refrigeration 
machinery. It does not sell goods or com- 
modities. Paragraphs Ninth to Thirteenth, 
inclusive, allege acts of picketing; Four- 
teenth to Nineteenth, inclusive, the commis- 
sion of torts upon plaintiff’s employees; 
Twenty-First, threats to plaintiff's custom- 
ers that their premises would be picketed; 
Twenty-Second, loss of customers; Twenty- 
Third and Twenty-Fourth, aloofness by the 
New York City police; Twenty-Fifth, nego- 
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tiation of a contract with defendant signed 
June 1, 1951; Twenty-Sixth, strike by plain- 
tiff’s employees because they were not mem- 
bers of defendant Union; Twenty-Seventh, 
petition filed by defendant with New York 
State Labor Relations Board claiming to 
represent plaintiff's employees; Twenty- 
Eighth to Thirtieth, inclusive, proceedings 
before that Board; Thirty-First and Thirty- 
Second, defendants’ direction to plaintiff to 
discharge its employees; Thirty-Third to 
Thirty-Sixth, inclusive, that such discharge 
would constitute an offense against the said 
state statute; Thirty-Seventh to Forty- 
First, inclusive, resumption of picketing; 
Forty-Second to Forty-Fifth, inclusive, 
picketing of plaintiff's customers and threats 
in connection therewith; Forty-Sixth to 
Fifty-Second, inclusive, the effects of the 
foregoing; Fifty-Fourth, efforts to “settle 
the outstanding issues” by recourse to arbi- 
tration, etc.; Fifty-Fifth to Fifty-Seventh, 
inclusive, defendants continuing threats, and 
inadequacy of remedy at law. 


Court Decisions 
Michigan Attorney General’s Opinion 


Number 222—86 
8-30-51 


[No Violation of Laws Alleged] 


In terms, therefore, the complaint alleges 
no violation of any federal statute; if there 
were no such statute, the plaintiff’s cause 
would lie in the courts of this state, * * * 


While Title 28 U. S. C. Sec. 1441 confers 
the right of removal as to 


“any civil action brought in a State court 
of which the district courts of the United 


” 


States have original jurisdiction .. .”, 


it is obvious that the nature of a given 
action is to be discovered from the plain- 
tiff’s pleading; it does not appear from this 
complaint, in my opinion, that the plaintiff 
has alleged a cause of which this Court 
would have jurisdiction, since diversity is 
not present. 
* Ok Ox 


[Order] 


Motion to remand granted; settle order. 


[] 62,902] Opinion of the Attorney General of Michigan. 
Addressed to Hon. Perry W. Greene, State Senator, by Frank G. Millard, Attorney 


General. Opinion No. 1429. June 18, 1951. 


Michigan Fair Trade Act 


Fair Trade Act—Non-Signer Provision—Invalidity of Provision as Applied to Inte:- 
state Commerce.—In considering the United States Supreme Court’s interpretation of the 
Miller-Tydings amendment to the Sherman Act in the Schwegmann decision, that provision 
of the Michigan Fair Trade Act which makes it unlawful for a non-signer of a fair-trade 
contract to sell below a price established by a fair-trade contract in the State is invalid 
so far as commodities moving in interstate commerce are concerned. However, this pro- 
vision remains in effect as to such commodies which are manufactured and sold in Michigan. 
That provision of the Act which makes it lawful to prescribe resale prices by contract 
is not affected by the Schwegmann decision. 


See the Resale Price Maintenance Commentary, Vol. 2, § 7132, 7306; State Laws 
annotations, Vol. 2, J 8404. 


This is in answer to your letter of May 24, 1951, in which you ask for an opinion on 
the effect of the recent United States Supreme Court decision (Schwegmann Bros., et al., 
Petitioners, v. Calvert Distillers Corporation, No. 442, October term) on the Fair Trade Law 
upon our Michigan statute. The pertinent sections of the Michigan act, Act 50 of the 
Public Acts of 1937, Stat. Ann. supp., 19.321, et seq., are as follows: 


“Section 1. No contract relating to the 
sale or resale of a commodity which bears, 
or the label or container of which bears, 
the trade-mark, brand, or name of the 
producer or owner of such commodity and 
‘which is in fair and open competition with 
commodities of the same general class 
produced by others shall be deemed in 
violation of any law of the state of Michi- 
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gan by reason of any of the following 
Provisions which may be contained in such 
contract: 

“1. That the buyer will not resell such 
commodity at less than the price stipu- 
lated by the vendor, 

“2. That the Producer or vendee of a 
commodity require upon the sale of such 
commodity to another, that such purchaser 
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agree that he will not, in turn, resell at 
less than the price stipulated by such pro- 
ducer or vendee. 

“Such provisions in any contract shall 
be deemed to contain or imply conditions 
that such commodity may be resold with- 
out reference to such agreement in the 
following cases: , 

“1. When closing out the owner’s stock 
for the purpose of discontinuing delivery 
of any such commodity: Provided, however, 
That such stock is first offered to the 
manufacturer of such stock, or his duly 
authorized agent, at the prevailing invoice 
stock price, at least ten days before such 
stock shall be offered for sale to the public. 

“2. When the goods are damaged or 
deteriorated in quality, and notice is given 
to the public thereof. 

“3. By any officer acting under the 
orders of any court. 

“Section 2. Wilfully and knowingly ad- 
vertising, offering for sale or selling any 
commodity at less than the price stipulated 
in any contract entered into pursuant to 
the provisions of section 1 of this act, 
whether the person so advertising, offering 
for sale or selling is or is not a party to 
such contract, is unfair competition and is 
actionable at the suit of any person dam- 
aged thereby, and may be enjoined by a 
court of competent jurisdiction.” 


[Non-Signer Provision] 


You will note in Section 2, above, that the 
act is binding upon persons ‘“* * * not a 
party to such contract * * *” provided for 
in Section 1. In other words, once such a 
contract was entered into between, for ex- 
ample, an out state manufacturer and a 
single retailer in Michigan, that contract, by 
virtue of Section 2, becomes binding upon all 
other Michigan retailers selling the same 
commodity. 


[Sherman Act Prohibits Price Fixing] 


The Sherman Act, 26 U. S. Stat., 209, Tit. 
15, U. S. C. paragraph 1, makes illegal in 
interstate transactions such price fixing ar- 
rangements permitted by the Michigan act. 
The Miller-Tydings Act enacted in 1937 as 
an amendment to Section 1 of the Sherman 
Act, supra, provides that “nothing herein con- 
tained shall render illegal, contracts or agree- 
ments prescribing minimum prices for the 
resale” of specified commodities when “con- 
tracts or agreements of that description are 
lawful as applied to intrastate transactions” 
under local law. 
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Inasmuch as Section 1 of Michigan’s act, 
supra, makes such price fixing contracts law- 
ful as applied to transactions within Michi- 
gan, the Miller-Tydings amendment makes 
them lawful as applied to interstate trans- 
actions. 

[Schwegmann Decision] 


The Schwegmann Bros. case, supra, arose 
in Louisiana. The section of the Louisiana 
act, denominated by the supreme court as 
the “non-signers” provision, comparable to 
Section 2 of the Michigan act, supra,.is as 
follows: 


“Wilfully and knowingly advertising, 
offering for sale or selling any commodity 
at less than the price stipulated in any 
contract entered into pursuant to the pro- 
vision of Section 1 of this Act, whether 
the person so advertising, offering for sale 
or selling is or 1s not a party to such con- 
tract, is unfair competition and is action- 
able at the suit of any person damaged 
thereby.” 


In this case Calvert Distillers Corporation 
sought to enjoin Schwegmann Brothers 
from selling its products at less than the 
minimum prices established by its schedules. 
Schwegmann Brothers had not entered into 
a “contract or agreement” with the corpora- 
tion, but over one hundred Louisiana re- 
tailers of Calvert’s products had done so. 
Thus, Calvert was attempting to enjoin a 
retailer who presumptively was bound by 
the so-called “non-signers” provision of the 
Louisiana statute, which statute is similar 
in its effect to Section 2 of the Michigan 
act, set forth above. 


[Intent of Miller-Tydings Amendment] 


The Supreme Court in its decision 
discusses at length the intent of the Miller- 
Tydings amendment, and rejects the con- 
tention that the amendment was intended to 
affect anyone but the retailer who actually 
signs the contract. An excerpt from the 
decision follows: 


“We look for more definite clues; and 
we find the following statement made on 
the floor by Senator Tydings: ‘What does 
the amendment do? It permits a man who 
manufactures an article to state the mini- 
mum resale price of the article in a cqn- 
tract with the man who buys it for ultimate 
resale to the public. .. .’ Not once did 
Senator Tydings refer to the nonsigner 
provisions of state law. Not once did he 
suggest that the amendment would affect 
anyone but the retailer who signs the con- 
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tract. We search the words of the spon- 
sors for a clear indication that coercive 
as well as voluntary schemes or arrange- 
ments are permissible. We find none. 
What we do find is the expression of 
fear in the minority report of the Senate 
Committee that nonsigner provisions of 
the state laws would be made effective 
if the law passed. These fears were pre- 
sented in the Senate debate by Senator 
King in opposition to the amendment.- But 
the Senate Report emphasizes the ‘per- 
missive’ nature of the state laws, not once 
pointing to their coercive features. 

“The fears and doubts of the opposition 
are no authoritative guide to the con- 
struction of legislation. It is the sponsors 
that we look to when the meaning of the 
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price maintenance by both those who con- 
tracted and those who did not, and the 
federal regulation was relaxed only a re- 
spects ‘contracts or agreements,’ the inference 
is strong that Congress left the noncon- 
tracting group to be governed by preexist- 
ing law. In other words, since Congress 
was writing a law to meet the specifica- 
tions of state law, it would seem that if 
the nonsigner provision as well as the 
‘contract’ provision of state law were to 
be written into federal law, the pattern of 
the legislation would have been different. 

“We could conclude that Congress carved 
out the vast exception from the Sherman 
Act now claimed only if we were willing 
to assume that it took a devious route 
and yet failed to make its purpose plain.” 


statutory words is in doubt. And when 
we read what the sponsors wrote and said 
about the amendment we cannot find that 
the distributors were to have the right 
to use not only a contract to fix retail 
prices but a club as well. The words they 
used—‘contracts or agreements’—suggest 
just the contrary. 


[Provision Partially Invalid] 

In answer to your direct question, Section 
2 of the Michigan act, the so-called non- 
signer provision, is invalid so far as com- 
modities of the nature set forth in: Section 
1 moving in interstate commerce are con- 
cerned; Section 1 of the Michigan act is 
not affected; Section 2 remains effective as 
to the stated commodities manufactured and 
sold in Michigan. 


“It should be remembered that it was 
the state laws that the federal law was 
designed to accommodate. Federal regu- 
lation was to give way to state regulation. 
When state regulation provided for resale 


[| 62,903] Consolidated Gas Electric Light and Power Company of Baltimore v. 
John Siggins, Jr., Chairman, Harold A. Scragg, B. F. Morgal, Henry Houck, John B. 
Conly, individually and as the persons constituting the Pennsylvania Public Utility 
Commission; Safe Harbor Water Power Corporation; and Pennsylvania Water and Power 
Company. 

In the United States District Court for the Middle District of Pennsylvania. No. 3274. 
Filed August 7, 1951. 

Sherman Antitrust Act 

Federal Power Act—Effect of Antitrust Violation Upon Federal Power Commission 
Rate Order.—The fact that a rate order of the Federal Power Commission is based upon 
a contract declared to be in violation of the antitrust laws does not necessarily invalidate 
the rate order. The antitrust laws are superseded by the Federal Power Act, a more 
specific regulatory statute, to the extent of the repugnancy between them. 
e415 See the Federal Laws annotations, Vol. 1, 799; Sherman Act annotations, Vol. 1, 

21.441. 


For the plaintiff: Walter L. Hill, Jr. and O’Malley, Harris, Harris and Warren, of 
Scranton, Pennsylvania; Frederick L. Ballard, Hamilton C. Connor, Jr., and Ballard, 
Spahr, Andrews and Ingersoll, of Philadelphia, Pennsylvania; and Alfred P. Ramsey and 
G. Kenneth Reiblich, of Baltimore, Maryland. 


For the defendants: Charles E. Thomas and Arthur J. Diskin, of Harrisburg, Penn- 
sylvania, for Pennsylvania Public Utility Commission. 


Before McLaucuuiin, Circuit Judge, and Watson and Morpny, District Judges. 


Opinion Of The Court 


Watson, District Judge: [In full text 
except for footnotes and omissions indicated 
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by asterisks] This is an action by Consolidated 
Gas Electric Light and Power Company of 
Baltimore, Maryland, hereafter referred to 
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as the Maryland Company, as a_ share- 
holder of Safe Harbor Water Power Cor- 
poration, hereafter referred to as Safe 
Harbor, to restrain and enjoin the Penn- 
sylvania Public Utility Commission from 
proceeding in any manner with its investi- 
gation of the rates and charges of Safe 
Harbor under its Order of October 6, 1947, 
and from enforcing its Order of September 
27, 1948, undertaking to prescribe, for a 
certain portion of the electric energy gener- 
ated and sold by Safe Harbor, rates and 
charges different from those fixed by the 
Federal Power Commission by its Order 
of November 4, 1946, fixing the rates and 
charges for all of Safe Harbor’s electric 
energy output. 


This Court issued an Interlocutory In- 
junction on-February 4, 1949, enjoining and 
restraining the Pennsylvania Commission 
and each of the Commissioners individually 
from proceeding in accordance with. the 
Pennsylvania Commission’s Order of Octo- 
ber 6, 1947, from enforcing or giving any 
effect to its Order of September 27, 1948, as 
modified by its Orders of October 18, 1948, 
December 13, 1948, and January 3, 1949, 
ordering the Pennsylvania Water and 
Power Company, hereafter referred to as 
the Pennsylvania Company, and Safe Har- 
bor to file tariffs, and also enjoining and 
restraining Safe Harbor from filing tariffs 
with the Pennsylvania Commission under 
the above orders. 


A hearing on a motion for a permanent 
injunction was held by this Court. The 
Pennsylvania Company and the Pennsyl- 
vania Commission preliminarily filed motions 
for continuance, which motions were denied. 


[Conflicting Rate Orders] 


The sole issue before this Court is whether 
the Pennsylvania Commission may validly 
exercise jurisdiction over the rates and 
charges of Safe Harbor while an order of 
the Federal Commission fixing and prescrib- 
ing all rates and charges of Safe Harbor 
remains in force. 

In December, 1941, the Court of Appeals 
for the Third Circuit found that the Federal 
Commission was without jurisdiction to 
regulate Safe Harbor’s rates under Section 
20, Part I of the Federal Power Act, 16 
U. S. C. 812, because it was not shown that 
the states of Pennsylvania and Maryland 
were unable to agree through their properly 
constituted authorities on the rates to be 
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charged by Safe Harbor for the sale of the 
electric energy generated and transmitted 
by it in interstate commerce. 

On September 1, 1944, the Federal Com- 
mission, acting upon the request of the 
Public Service Commission of Maryland, 
and others, instituted a new investigation to 
determine the reasonableness of Safe Har- 
bor’s rates. By its order of November 4, 
1946, the Federal Commission reduced the 
rates which Safe Harbor may charge for 
electric energy transmitted in interstate 
commerce. * * * 

By its order of September 27, 1948, the 
Pennsylvania Commission undertook to 
prescribe, for a portion of the electric energy 
generated and sold by Safe Harbor, rates 
different from those fixed by the Federal 
Commission in its order of November 4, 
1946. 

[F. P. C. Jurisdiction Affirmed] 


On December 30, 1949, the Court of 
Appeals for the Third Circuit affirmed the 
Order of the Federal Commission. * * * 


In the Court’s opinion, it was stated that 


“The Federal Power Commission has 
found on evidence which admits of no 
serious dispute, that. Safe Harbor owns 
and operates the prescribed jurisdictional 
facilities.” 


[Defense to Injunction] 


Defendants contend that the Court of 
Appeals for the Third Circuit, in affirming 
the order of the Federal Commission fixing 
all the rates of Safe Harbor, relied on a 
Three Party Agreement between the Mary- 
land Company, the Pennsylvania Company, 
and Safe Harbor, dated June 1, 1931, where- 
by Safe Harbor agreed to sell its entire 
output to the Maryland Company and the 
Pennsylvania Company, to wit, 2/3 to the 
Maryland Company and 1/3 to the Penn- 
sylvania Company. 


[Basic Contracts Violate Antitrust Laws] 


Defendants point out that in the case of 
Pennsylvania Water & Power Co. v. Consoli- 
dated Gas & Electric Light and Power Com- 
pany, the District Court for the District of 
Maryland found the above Three Party 
Agreement invalid as it designs a restraint 
violative of the Sherman Act, 15 U.S. C. 1 
et seq., and in the process breaks the Pennsyl- 
vania laws by reducing Safe Harbor from 
a public utility to an impotent agency of 
the other parties, The Court followed the 
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decision of the Court of Appeals for the 
Fourth Circuit, wherein the Court declared 
a Two-Party Agreement between the Mary- 
land Coimpany and the Pennsylvania Com- 
pany invalid as an illegal restraint of trade 
or commerce in violation of the Sherman 
Anti-Trust Act. The Two-Party Agreement 
and the Three Party Agreement were 
closely tied together by their terms. 


[Defendant's Contention] 


Defendants maintain that the declaration 
of the invalidity of the Three Party Agree- 
ment has destroyed the basis for the finding 
of the so-called “integrated interstate elec- 
tric system” referred to by the Court of 
Appeals for the Third Circuit, and thereby 
invalidates the Federal Commission’s rate 
order. 

[Argument Previously Raised] 


The same argument was raised by the 
Defendants in a recent casé before the 
Court of Appeals for the District of Colum- 
bia, wherein the Pennsylvania Company and 
the Pennsylvania Commission filed a peti- 
tion for review of the Federal Commission’s 
order of January 5, 1949, fixing the rates of 
all the Pennsylvania Company’s sales except 
the sales to the Pennsylvania Railroad, 
which was not a sale for resale. The Court 
of Appeals, in denying the motions to set 
aside or remand the Commission’s orders, 
held that the validity of the Commission’s 
order was not dependent upon the legality 
of the contracts under the antitrust laws. 
The opinion of the majority of the Court 
contained a thorough analysis of the anti- 
trust laws and their effect upon regulated 
industries controlled by federal statutes, 
such as the Federal Power Act, and stated, 


“In our view, the Fourth Circuit’s opin- 
ion neither purported to nor did relieve 
Penn Water from its obligation under 
the Federal Power Act to continue the 
then-existing services and rates. It is 
those services and rates, reflecting under- 
lying operations, which were the subject 
of the Commission’s order. ‘A rate is not 
necessarily illegal because it is the result 
of a conspiracy in restraint of trade in 
violation of the Anti-Trust Act. What 
rates are legal is determined by’ the regu- 
latory statute...” 


The Court went on to hold that there was 
substantial evidence to support the Federal 
Commission’s finding that it had power to 
fix the rates of the Pennsylvania Company 
under Parts I and II of the Federal Power 
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Act. The Court of Appeals for the Third 
Circuit made a similar finding in the petition 
for review by Safe Harbor. 


[State Commission Order V oid] 


The Court of Appeals for the Third Cir- 
cuit having held that the Federal Commis- 
sion had jurisdiction to fix the rates and 
charges for all of Safe Harbor’s electric 
energy output as it was delivered to an 
integrated interstate electric system, and 
the Court of Appeals for the District of 
Columbia having held that the validity of 
the Commission’s orders were not affected 
by the legality of the contracts under the 
antitrust laws, it is clear that the Pennsyl- 
vania Commission’s order attempting to 
regulate a portion of the rates charged by 
Safe Harbor, which were already regulated 
by the Federal Commission’s order, is null 
and void. It is fundamental that the federal 
power is supreme where there is a conflict 
of federal and state power over the same 
subject matter in the field of interstate 
commerce. Houston & Texas Railway v. 


United States, 234 U. S. 342, 351 (1914). 
* OK Ok 


CONCLUSIONS OF LAW 


1. Safe Harbor Water Power Corpora- 
tion’s electric energy output is delivered to 
an integrated interstate electric system, 
constituting wholesale sales in interstate 
commerce. 


2. The Federal Power Commission has 
jurisdiction under Part I and Part II of 
the Federal Power Act to fix the rates and 
charges for all of Safe Harbor’s electric 
system. 


3. A rate order is not necessarily illegal 
because it is the result of a conspiracy in 
restraint of trade in violation of the Anti- 
Trust Act. ; 


4. The antitrust laws are superseded by 
more specific regulatory statutes to the 
extent of the repugnancy between them. 

5. The decision of the District Court for 
the District of Maryland, declaring the 
Three Party Agreement between Safe 
Harbor Water Power Corporation, the Consol- 
idated Gas Electric Light and Power Com- 
pany of Baltimore, and the Pennsylvania 
Water and Power Company invalid, did not 
invalidate the order of the Federal Power 
Commission fixing the rates and charges 
for all of Safe Harbor’s electric energy out- 
put. 
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6. A conflict exists between the Order 
and Opinion of the Federal Power Commis- 
sion, dated November 4, 1946, which as- 
sumes jurisdiction over the rates of Safe 
Harbor Power Corporation, and which is 
now in force, and the Order of the Penn- 
sylvania Public Utility Commission dated 
September 27, 1948, which ordered Penn- 
sylvania Water and Power Company and 
Safe Harbor Water Power Corporation to 
file temporary tariffs. 


7. It is impossible for Safe Harbor Water 
Power Corporation to comply with the 
aforesaid inconsistent Orders, i.e., that of 
the Federal Power Commission and that of 
the Pennsylvania Public Utility Commis- 
sion, without incurring the fines and penal- 
ties provided for disobedience of the Order 
not obeyed. 
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8. Where there is a conflict between fed- 
eral and state power over the same subject 
matter in the field of interstate commerce, 
the federal power is supreme. 


9. The Order of the Pennsylvania Public 
Utility Commission dated September 27, 
1948, as modified by its Orders of October 
18, 1948, December 13, 1948, and January 
3, 1949, insofar as it affects the filing of 
tariffs by Safe Harbor Water Power Cor- 
poration is null and void. 

10. Plaintiff is entitled to a permanent 
injunction in accordance with the findings 
and conclusions expressed herein. 

An appropriate Order will be filed here- 
with. 


[| 62,904] The Cal-Dak Company v. Sav-On Drugs, Inc., John Doe, and John Doe 


Corporation. 


In the Superior Court of the State of California in and for the County of Los Angeles. 


No. 587,323. Dated July 30, 1951. 64 Los Angeles Daily Journal, August 1, 1951, page 1. 


California Fair Trade Act 


Fair-Trade Enforcement Against Non-Signers—Sales in State Affecting Interstate 
Commerce—Injunctive Relief Denied A manufacturer of clothes baskets, who sells such 
baskets in the state of manufacture and also in other states, cannot attempt to regulate 
the selling price to be charged by a local retailer if such a retailer is not a party to a 
fair-trade contract with the manufacturer. Where the sales affect interstate commerce, 
attempts to force non-signers of fair-trade contracts to sell at fair-trade prices are un- 
lawful under the Sherman Antitrust Act and are not exempted by the Miller-Tydings 
amendment. The “success or failure of” the manufacturer’s sales in the state “unques- 
tionably affect” the manufacturer’s “ability to continue to sell its products in other states 
and therefore affect interstate commerce.’ Hence, the Sherman Act is controlling, and 
an injunction to restrain the defendant from selling below fair-trade prices will be denied. 


See the Sherman Act annotations, Vol. 1, §1250.136; Resale Price Maintenance 
Commentary, Vol. 2, § 7076, 7306, 7308; State Laws annotations, Vol. 2, J 8064.45. 


For the plaintiff: E. J. O’Connor, of O’Connor & O’Connor. 


For the defendants: 


H. S. Green, of Wright, 


Wright, Green & Wright. 


Amicus Curiae: Jennings and Belcher, by Stevens Fargo. 


Memorandum To Counsel 


Swain, Frank G., Judge: [Jn full text] 
The plaintiff seeks a preliminary injunction 
to prevent the defendant from selling, be- 
low fair-trade prices, clothes baskets manu- 
factured by the plaintiff. The defendant 
has not signed a contract to sell at fair- 
trade prices. The plaintiff manufactured 
clothes baskets at Colton, California, for 
sale both in California and in other states. 
The defendant bought some of these bas- 
kets and offered them for resale in Los 
Angeles at less than fair-trade prices. 
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[Do Sales Effect Interstate Commerce ?] 


Our problem is to determine whether the 
sales in question were intrastate transac- 
tions which were subject to control by the 
state legislature or whether they affected 
interstate commerce and were therefore 
subject to the control of Congress. 


[Price Fixing Unlawful] 


Two cases should be noted at this point. 
Dr. Miles Medical Company v. Park & Sons 
Company (1911), 22 U. S. 373, holds that 
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an agreement to maintain resale prices is a 
contract in restraint of trade, which is con- 
trary to the Sherman Act. Schwegmann 
Brothers v. Calvert Distillers Corp. (1951), 
95 L. Ed. Adv. Op. 684, holds that the 
Miller-Tydings Act, which is an amendment 
of the Sherman Act, legalizes agreements 
to maintain resale prices in states where 
such contracts are authorized by state law 
as to intrastate sales, but that the Sherman 
Act still forbids such price-fixing regula- 
tions as to non-signers. 


[Federal Acts Apply Where Sales Affect 
Interstate Commerce], 


It is undisputed that the Sherman Act 
and the Miller-Tydings Act apply only to 
sales which affect interstate commerce. It 
is now also undisputed that the California 
Unfair Trade Practices Act (Business and 
Professions Code, Secs. 17,000, et seq.) * 
is binding upon both signers and non-sign- 
ers as to intrastate sales, and that price- 
fixing regulations of interstate sales are 
binding upon signers of fair trade contracts 
but are not binding upon non-signers. 


[What Affects Interstate Commerce?] 


The defendant relies on the case of Max 
Factor & Co. v. Kunsman (1936), 5 Cal. 2d 
466. In that case cosmetics were manu- 
factured in an eastern state and brought 
into California for resale. The California 
Supreme Court held that the resale of the 
cosmetics in California was an intrastate 
transaction, that it did not affect interstate 
commerce, and therefore was governed by 
the California Unfair Trade Practices Act, 
not by the Sherman Act. This decision was 
affirmed by the United States Supreme 
Court. The case is still authority for the 
proposition that the California Unfair Trade 
Practices Act is constitutional as to intra- 
state sales, but by reason of the decision in 
Schwegmann Brothers v. Calvert Distillers 
Corp., supra, it is no longer authority for 
the proposition that sales in California of 
merchandise brought here from another state 
do not affect interstate commerce. Our 
problem is in part the converse of this. 

The United States Supreme Court, be- 
ginning with the Freuhauf case, 301 U. S. 
49, in 1937, has so greatly extended the 
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power of the Federal Government by re- 
defining what affects interstate commerce 
that no decision prior to 1937 which ex- 
cludes transactions from the interstate com- 
merce clause is now considered authorita- 
tive. The Freuhauf case holds that the 
manufacturing of goods, some of which are 
intended for sale in the state where manu- 
factured and some of which are intended 
for sale in other states, affects interstate 
commerce. That case is authority for the 
proposition that plaintiff's manufacturing 
business is under the control of Congress. 


[Sunbeam v. Wentling No Longer the Law] 


Our specific problem is to determine 
whether the selling end of plaintiff’s busi- 
ness is to be regarded as a unit or whether 
the sale and resale of plaintiff's baskets in 
California can be regarded as having no 
effect on interstate commerce. The brief of 
the amicus curiae cites Sunbeam v. Wenitling 
(1950), 185 Fed. 2d 903. This case involved 
electric razors, some of which were sold in 
Pennsylvania and some of which were sold 
in other states by a Pennsylvania distrib- 
utor. The Circuit Court of Appeals, Third 
Circuit, held that the sale in Pennsylvania 
did not affect interstate commerce. From 
the opinion this case would appear to be 
on all fours with the case at bar, but inquiry 
reveals that Sunbeam electric razors are 
manufactured in Chicago, Illinois and that 
the razors in questions must have been 
shipped from Illinois to Pennsylvania be- 
fore they came into the hands of the de- 
fendant. These additional facts bring the 
case squarely within the doctrine of Schweg- 
mann Bros. v. Calvert Distillers Corp., supra. 
Therefore, this case is no longer the law. 

The defendants cite numerous cases in 
which the United States Supreme Court 
has held that the intrastate business was of 
such a character that it affected interstate 
commerce. Typical of these cases is U. S. 
v. Wrightwood Dairy Co. (1942), 86 L. Ed. 
726, which held that the sale of milk wholly 
produced and sold within the state of IIli- 
nois affected interstate commerce because 
it competed with milk shipped into Illinois. 
Numerous other examples of congressional 
control over intrastate business are cited 
in the opinions. 


({ It seems probable that the court intended 


to cite the California Fair Trade Act (Business 
and Professions Code, Sec. 16,900, et seq.), 
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rather than the Unfair Trade Practices Act.— 
CGH] 
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[Plaintiff's Business Affects Interstate 
Commerce] 


of the Sherman Act. I am in sympathy 
with the desire of the amicus-curiae to 
eliminate disastrous price-cutting practices, 
but only Congress can give that relief where 
sales affect interstate commerce. 


In the case at bar the success or failure 
of plaintiff’s sales in California unquestion- 
ably affect plaintiff's ability to continue to 
sell its products in other states and there- 
fore affect interstate commerce, This means 
that the entire selling end. of plaintiff’s 
business is under the control of Congress 
and attempts to regulate the selling price 
to be charged by non-signers are violative 


[Injunction Denied] 


The preliminary injunction will be aenied. 
The clerk will make a minute order accord- 
ingly, which will be the only order herein. 


[] 62,905] Shakespeare Company v. Lippman’s Tool Shop Sporting Goods Company. 


In the Circuit Court of the State of Michigan for the County of Wayne. In Chancery. 
No. 476,601. Filed July 11, 1951. 


Michigan Fair Trade Act 


State Fair Trade Act—Non-Signer Provision—Constitutionality in State of Enact- 
ment.—An action by a manufacturer to enjoin a retailer, who has not signed a fair-trade 
contract with the manufacturer and who has not purchased goods directly from the manu- 
facturer, from selling its fair-trade goods at prices below those established by fair-trade 
contracts in Michigan is dismissed on the ground that Sections 1 and 2 of the Michigan 
Fair Trade Act are unconstitutional when applied to a non-signer of a fair-trade contract. 
Assuming that the transactions between the manufacturer and the retailer are purely 
intrastate, as contrasted with interstate transactions referred to in the Schwegmann deci- 
sion, the Fair Trade Act deprives the non-signing retailer of his property without due 


process of law in violation of Article 2, Section 16, of the Michigan Constitution. 
See the Resale Price Maintenance Commentary, Vol. 2, J 7128, 7132, 7306; State Laws 


annotations, Vol. 2, J 8404.01. 


For the plaintiff: Watson, Lott and Wunsch, of Detroit, Michigan. 
For the defendant: Schmier and Schmier, of Detroit, Michigan. 


Opinion of Court on Motions To Dismiss, 
and Order To Show Cause Why an 
Injunction Should Not Issue 


STATEMENT OF CASE 
[Faw-Trade Prices Established] 


Mourpuy, Georce B.: [Jn full text] Plain- 
tiff, Shakespeare Company, is a corporation 
organized and existing under the laws of 
the State of Michigan, with its principal 
place of business in Kalamazoo. It is the 
sole manufacturer of a line of fishing tackle 
and related equipment and does both an 
interstate and intrastate business. Some 
products manufactured by plaintiff bear its 
trade name or mark. The plaintiff has estab- 
lished within the State of Michigan (and 
elsewhere) minimum prices for its products, 
allegedly in accordance with Act No. 50 
of the Public Acts of Michigan, 1937, 
(M. S. A. 19.321 e¢ seg.) and known as the 
“Michigan Fair Trade Act”. 
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The defendant is a Michigan corporation 
with its principal place of business in Detroit, 
Michigan, running and conducting a retail 
store for sporting goods, including fishing 
tackle and related equipment manufactured 
by plaintiff. 


[Alleged Violation of Act by Retailer] 


On or about the 22nd day of June, 1951, 
plaintiff filed its bill of complaint herein 
praying, inter alia, that defendant be perma- 
nently and perpetually enjoined and re- 
strained from advertising, offering for sale 
and selling plaintiff's fishing tackle and 
related equipment as described in exhibits 
A-1 and A-2, or any other ‘of plaintiff's 
products at less than the minimum prices 
established and specified by plaintiff in 
such fair-trade agreements referred in the 
bill; and that, pendente lite, a temporary 
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restraining order issue upon the filing of 
the bill. A temporary restraining order 
directed to the defendant issued as prayed, 
coupled with an order to show cause why 
a temporary injunction should not issue 
against the defendant in accordance with 
the prayer of the bill. 


[Defense—Non-Signer and Constitutionality 
of Act] 


The defendant answered by filing its 
sworn answer and denied under oath that 
it ever signed a contract with plaintiff agree- 
ing to sell products manufactured by the 
plaintiff at the alleged minimum price estab- 
lished by plaintiff for the same on resale. 
Defendant further alleged in its sworn 
answer that it at no time was in contractual 
relations with the plaintiff in regards to 
the articles referred to in the bill of com- 
plaints; that it purchased whatever goods 
it had for resale, manufactured by plaintiff, 
from sources beyond the State lines of 
Michigan; that it sold said merchandise be- 
low the price established and claimed by 
plaintiff but such was not in violation of 
its right to do so; and that there is no 
equity in plaintiff’s bill, in that, Act No. 50, 
P, A. 1937, (M. S. A. 19.321 et seq.) and 
more particularly, Sections 1, 2 and 3, is 
unconstitutional for the reason it is in vio- 
lation of defendant’s rights of Article II, 
Section 16 of the State of Michigan Con- 
stitution. 


[Assume Intrastate Business] 


For the purpose of these motions this 
Court is going to regard plaintiff and de- 
fendant as doing an intrastate business, as in 
contrast with interstate. In a word, this 
Court is going to base its opinion on the 
broader grounds of the constitutionality of 
the sections of the act in question relied 
upon by defendant. 


Primarily, as I see it, this case has arisen 
because of the recent decision by the Su- 
preme Court of the United States, in 
Schwegmann Bros. v. Calvert Distillers Corp. 
decided by the U. S. Supreme Court May 
21, 1951, Vol. 71-No. 14, Supreme Court 
Reporter, pages 745-758, and other related 
litigation. 


[Michigan Fair Trade Law] 


The pertinent sections of the Michigan 
act, Act 50 of the Public Acts of 1937, Stat. 
Ann. supp., 19.321, et seqg., are as follows: 
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“Section 1. No contract relating to the 
sale or resale of. a commodity which 
bears or the label or container of which 
bears the trade-mark, brand, or name of 
the producer or owner of such commodity 
and which is in fair and open competition 
with commodities of the same general class 
produced by others shall be deemed in 
violation of any law of the state of Mich- 
igan by reason of any of the following 
provisions which may be contained in 
such contract: 

“1. That the buyer will not resell such 
commodity at less than the price stipu- 
lated by the vendor. 

“2. That the producer or vendee of a 
commodity require upon the sale of such 
commodity to another, that such pur- 
chaser agree that he will not, in turn, 
resell at less than the price stipulated by 
such producer or vendee. 

“Such provisions in any contract shall 
be deemed to contain or imply conditions 
that such commodity may be resold with- 
out reference to such agreement in the 
following cases: 

“1. When closing out the owner’s stock 
for the purpose of discontinuing delivery 
of any such commodity: provided, how- 
ever, That such stock is first offered to 
the manufacturer of such stock, or his 
duly authorized agent, at the prevailing 
invoice stock price, at least ten days be- 
fore such stock shall be offered for sale 
to the public. 

“2.\When the goods are damaged or 
deteriorated in quality, and notice is given 
to the public thereof. 

“3. By any officer acting under the 
orders of any court.” 


“Section 2. Wilfully and knowingly ad- 
vertising, offering for sale or selling any 
commodity at less than the price stipulated 
in any contract entered into pursuant to the 
provisions of section 1 of this act, whether 
the person so advertising, offering for sale 
or selling is or is not a party to such con- 
tract, is unfair competition and is actionable 
at the suit of any person damaged thereby, 
and may be enjoined by-a court of compe- 
tent jurisdictior.” 


[Schwegmann Decision] 


Fixing minimum prices, like other types 
of price fixing, is illegal per se. United States 
v. Socony-Vacuum Oil Co., 310 U. S. 150, 60° 
S. Ct. 811, 84 L. Ed. 1129; Kiefer-Stewart 
Co. v. Joseph E. Seagram & Sons, 340 U. S. 
211, 71 S. Ct. 259. Resale price maintenance 
was invalidated in Dr. Miles Medical Co. v-. 
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John D. Park & Sons Co., 220 U. S. 378ml 
S. Ct. 376, 55 L. Ed. 502. In the Schwegmann 
case, supra, respondents sought to find 
legality for this marketing arrangement in 
the Miller-Tydings Act enacted in 1937 as 
an amendment to Section 1 of the Sherman 
Act. 50 Stat. 693, 15 U. S. C. Section 1, 15 
U. S. C. A. Section. 1. That amendment 
provides in material part that “nothing 
herein contained shall render illegal, con- 
tracts or agreements prescribing minimum 
prices for the resale” of specified commodi- 
ties when “contracts or agreements of that 
description are lawful as applied to intra- 
state transactions” under local law. Louisiana 
has such a law. Act No. 13 of 1936, La. Gen. 
Stat. Section 9809.1 et seg.. In the Schweg- 
mann case, notwithstanding that the Tydings 
Amendment to the Sherman Anti-Trust 
Law had been enacted for the very purpose 
of validating state fair trade acts, the United 
States Supreme Court struck down the non- 
sigrer clause (sec. 2) as to merchandise 
moving in interstate commerce. As to such 
merchandise, the United States Supreme 
Court held that Section 2 of the state act, 
attempting to restrain or regulate non- 
signing retailers, was unconstitutional as 
conflicting with the federal anti-trust laws 
when the transaction was interstate. 


[Schwegmann Case Not Basis 
for Present Decision] 


So, as far as transactions referred to in 
plaintiff's bill is concerned, if they were 
interstate, the decision in the Schwegmann 
case would control. However, as far as 
this Court is concerned, as above stated, it 
is regarding the transactions in the bill and 
nswer, filed, as purely mtrastate, as con- 
trasted with interstate transactions referred 
to in the Schwegmann case. 


[Retail Non-Signer Has Not Purchased 
Goods from Plaintiff | 


The issue then is, as I see it, whether de- 
fendant is bound by the sections of the act 
relied upon by the defendant when it pur- 
chased from sources other than plaintiff the 
merchandise in question, bearing plaintiff’s 
trade-mark or trade name, from sources in 
the State of Michigan, other than from 
plaintiff, and at a time when defendant had 
no contractual relations with plaintiff under 
the terms of said act and resold the same at 
prices below that fixed by the plaintiff for 
the resale of such merchandise. 
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DISCUSSION 
[Constitutionality of Fair Trade Acts] 


Plaintiff contends that it comes squarely 
within the decision of the United States 
Supreme Court in the case of Old Dearborn 
Distributing Company v. Seagram’s Distillers 
Corporation, 57 Sup. Ct. 139, 299 U. S. 183, 
81 L. ed. 109, decided December 7, 1936. In 
that case the Court, construing the Fair 
Trade Act of Illinois, affirmed the Supreme 
Court of Illinois, upholding the constitu- 
tionality of the Act, which is in every re- 
spect similar to the Michigan act. 

It is admitted by the plaintiff that agree- 
ments between manufacturers, distributors, 
the wholesalers, or retailers to fix or main- 
tain between themselves prices on similar 
products, are wrongful and injurious to the 
public interests and, therefore, invalid; and 
that it was primarily to establish the unlaw- 
fulness of such “horizontal” agreements that 
the Sherman Act was passed. 

On the otherhand, the plaintiff argues that 
“vertical” agreements, when created under 
statutory authority, or otherwise, in con- 
nection with “identified” commodities of a 
single manufacturer (That is, primarily 
effected to protect the good will created or 
engendered by the manufacturer’s owner- 
ship of patents, trademarks, or his identify- 
ing mark or brand,) is an appropriate means 
adopted to a perfectly legitimate end, and 
not as an end in itself, and its authority 
cites the Old Dearborn Distributing Company 
case, supra. 

Subsequent to the decision in the Old 
Dearborn case, supra, the Supreme Courts of 
many other states handed down decisions 
following the reasoning of that decision. 
Among these, see: Eli Lilly v. Saunders, 216 
N. E. 163, 4 S. E. 2d 528, this being a decision 
of the North Carolina Supreme Court. See, 
also to the same effect, annotation attached 
to 125 AW Law pat page: 1308 setcsyonman 
exhaustive annotation as to “Resale Price 
Control”. It is drawn to the Court’s atten- 
tion that subsequent to the decision by the 
U. S. Supreme Court in the Old Dearborn 
case, supra, that New York followed the 
reasoning in that case, also, and declared 
its “fair trade act constitutional” in Bourjois 
Sale Corp. v. Dorfman (1937, 273 N. Y. 167, 
thereby overruling the former opinion 
declaring the New York fair trade act un- 
constitutional, in Doubleday, Doran & Co. v. 
R. H. Macy & Co. (1936), 269 N. Y. 272. 
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In a word, plaintiff argued that the de- 
cision of the United States Supreme Court 
in the Old Dearborn case, supra, is authority 
for the position it takes in the instant case, 
that the “Michigan Fair Trade Act” is 
constitutional; and in so doing, points to the 
decisions of the Court of last resort by 
several of the sister states to the same 
effect. 


[Florida Held Fair Trade Act 
Unconstitutional | 


On the otherhand, defendant contends as 
to interstate commerce, Section 2, of the 
Michigan Act is unconstitutional, as decided 
recently by the Supreme Court of the United 
States in the Schwegmann Brothers case, 
supra. The defendant goes further and asserts 
that where an act such as the “Michigan 
Fair Trade Act” has been passed by the 
legislature that it is for the Michigan Courts 
to construe the act, as to whether it is 
constitutional or unconstitutional, and that 
though the Federal decisions may throw 
some light on the subject, they are not 
controlling. Defendant draws to the atten- 
tion of the Court and relies on Liquor Store, 
Inc., et al. v. Continental Distilling Corp., 
(Supreme Court of Florida, en Banc, April 
5, 1949, 40 Southern Reporter, 2d Series, 
page 371.) The Florida Court held “Florida 
Fair Trade Act’ (which is identical to that 
of Michigan) unconstitutional, and did so 
with due allowance for the reasoning of the 
United States Supreme Court in the Old 
Dearborn decision thirteen years earlier. 
Quoting from page 374 of the opinion: 


[State Protection of Citizen’s Rights] 


“Tf the decision of this case is to rest 
upon precedents from other jurisdictions 
then the conclusion is not difficult. We 
confess they lead to an approval of the 
act. F. S. A. Sec. 541.01 et seq. Our first 
duty, however, is to our own constitution as 
well as the superior federal law. This Court 
has, perhaps more so than many others, 
been alert to any trespass upon the citi- 
zens’ constitutional rights. See State v. 
City of Stuart, 97 Fla. 69, 120 So. 335, 64 
A. L. R. 1307. This legislation is a species 
of the relatively recent national recovery 
legislation. It was conceived at a time 
when there were surpluses and general 
need for such a law in certain basic com- 
modities. The courts approving similar 
acts scarcely had an opportunity to observe 
its effects other than as its proponents 
visualized its operation in futuro. We are in 
a more favored position as we have the 
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benefit of the actual consequences flowing 
from its application.” (Italics ours.) 
ee ee 


[State Police Power Involved] 


“There is yet another reason why we 
are constrained to reexamine the prece- 
dents to the contrary. That is, few of the 
cases treat the proposition of whether the 
legislation is within the scope of the police 
power. 


“The courts generally have accepted 
the premise of the proponents of the act; 
that it is in the interest of the general 
welfare to protect the property right in 
the trade mark and brand. We may con- 
cede, though it is not beyond question 
and not necessary to discuss here, that 
the owner of a trade mark and brand has 
a property right deserving the protection 
of law. Undoubtly he has up to a point. 
Although without this act he has the 
protection afforded by law in common to 
all other properties. Is he entitled to 
more? If he may claim additional ad- 
vantage, then he must look to the law 
emanating from the police power. If the 
vantage sought is personal as distinguished 
from the general public then the police 
power may not be invoked. The police 
power has been wisely restricted to those 
things which of necessity affect the public 
morals, public health or public safety. 
When a statute is brought into question 
resting upon the police power the courts 
have the power and duty to inquire 
whether it is within constitutional limits. 
To be valid it must apply to the general 
public as distinguished from a particular 
group or class. The idea of general wel- 
fare should banish the thought that the 
state may subordinate the right of one 
group of citizens to advance the welfare 
of another. The legislature is the judge 
of the wisdom of the regulation but the 
court may say whether the act is within 
constitutional limits. It is particularly a 
judicial question whether the legislative 
act is for a private or public purpose. 

Xk eek 


[Relation to Public Health, Morals, 
Safety Necessary] 


“This statute is, in fact, a price fixing 
statute. The power to fix the price is 
vested in an interested person who is not 
an official. There is no review of his act. 
He is required to consult with no one and 
in no sense is required to take into con- 
sideration the cost of the article or the 
reasonableness thereof. We need look no 
further than our own jurisdiction for 
precedents to turn the decision. We have 
many times been confronted with price 
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fixing statutes in one form or another. 
Throughout all our holdings we have 
recognized as basic that for a statute such 
as this to be upheld there must be some 
semblance of a public necessity for the 
act and it must have some relation to the 
public health, morals or safety. 
HOP Dae poke 


[Original Purpose Overlooked] 
_ “Many of the precedents from other 
jurisdictions on similar acts were made 
upon the proponents’ statement that the 
general welfare would be served. The 
exact contrary is now perfectly apparent 
as will appear from a study of Summary 
and Conclusion of the Federal Trade 
Commission, December 13, 1946. We 
quote from Page LXI: ‘The essence of 
resale price maintenance is control of 
price competition. Lack of adequate en- 
forcement of the antitrust laws leaves a 
broad field for the activities of organized 
trade groups to utilize it for their own 
advantage and to the detriment of con- 
sumers. 
th ee 

“Tt is also well to note that when this 
type of law was first promulgated its 
purpose was to protect long established 
brands which had acquired a substantial 
value. As time passed and one court after 
another approved them, perhaps because 
another court had, little if any inquiry 
was made of the original purpose. Now 
new brands by the thousands are created 
overnight to get advantage of the act. 
It is well to remember also that this act 
applies to every kind of article including 
such necessities as food and drugs. In 
that connection it is enlightening to read 
fully the Summary of the Federal Trade 
Commission relative to the means em- 
ployed by certain retail groups to coerce 
the manufacturers to fix prices for the 
retailer’s benefit and to the detriment of 
both the manufacturer and the consuming 
public. 


[Act Violates Right To Enjoy Property] 

“Our conclusion is that the act is 
arbitrary and unreasonable and violates 
the right to own and enjoy property; one 
economic group may not have the sover- 
eign power of the state extended to it and 
use it to the detriment of other citizens. 
In that case the legislation serves a 
private rather than a public purpose. The 
sovereign power must not be delegated to 
a private citizen to be used for a private 
purpose and especially where there is no 
state supervision.” 


It was further stated in the cited case at 
page 383: 
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“A state may not prohibit and make 
punishable those who enter into agree- 
ments in restraint of trade or which tend 
to restrict competition and then grant 
immunity to a class consisting of those 
who enter into vertical contracts and 
agreements having the same obnoxious 
impact upon the public interest. It is the 
effect of the contract or agreement that is 
to be considered.” 


[Michigan Act Not Previously Challenged| 


In Weco Products Company v. Sam’s Cut 
Rate, Inc., 296 Michigan, 190 (decided 
January 6, 1941) the Michigan Supreme 
Court was called upon to decide upon a 
case that arose under the “Michigan Fair 
Trade Act’, Act No. 50, P. A. 1937, the act 
involved in the instant case. The constitu- 
tionality of the act was not passed upon; 
the Court in part said on this point at page 
195: 

“« * * Constitutional attack upon the act 
is narrowed to the sole question of its 
title, and decision as to constitutionality 
is, therefore, limited to this question.” 


[The Victor Case] 


However, in People v. Victor, 287 Michi- 
gan 506, the Court had before it the con- 
Stitutionality of Act No. 282, P. A. 1937 
(Comp. Laws Supp. 1937, Sections 9829-11 et 
seq., Stat. Ann. 1938 Cum. Supp. Section 28.78 
(1) et seg.) The particular offense charged 
was on the sale of five gallons of gasoline 
at 18.6 cents per gallon, a price at least 
equal to that generally prevailing, he (de- 
fendant) gave away, as a premium to a cash 
customer, a drinking glass worth less than 
five cents, with the intention of injuring or 
destroying his competitors. 


Section 6 of the act provides: 


“Any person doing business in this and 
State and engaged in the production, 
manufacture, distribution or sale of 
bakery products or petroleum products, 
who shall, with the intent to injury [injure] 
or destroy a competitor, give, offer to give 
or advertise the intent to give away any 
commodity for the purpose of promoting 
the sale of any other commodity, shall be 
deemed guilty of a destructive trade prac- 
tice, which is hereby prohibited and de- 
clared to be unlawful.” 


The defendant was found guilty of viola- 
tion of the act. On appeal the Supreme Court 
declared the act unconstitutional. It is true 
that in the Victor case, the act here under 
discussion is not the same. However, the 
reasoning of the Supreme Court and the 
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close analogy between the act here under 
discussion and the act referred to in the 
Victor case is interesting, enlightening, and 
to my mind, quite appropriate. 

At page 511 of the decision, the Court in 
part Says: 


“While the purpose of the act may be 
to prevent the creation of a monopoly by 
one dealer who seeks to drive out all of 
his competitors by means of unfair and 
ruinous competitive practices, to the de- 
triment of the public, nevertheless, the 
act does savor of an attempt to stifle 
competition by maintaining the prices and 
profits of those dealers already in the 
business. Defendant claims that the act is 
a price-fixing measure and relies on 
Williams v. Standard Oil Co. of Lomsiana, 
278, US 235 (49) Sups Cty LIS 60PAtsea 
596), which held that the business of 
selling gasoline was not affected with a 
public interest so as to permit statutory 
regulation of retail prices. The prosecution 
contends, on the other hand that the 
statute is not a price fixing measure, but 
merely prohibits certain unfair trade 
practices. In view of our decision as to 
the validity of Section 6, it is unnecessary 
to decide the question, and in our discus- 
sion of that section, we shall assume 
that the act is not a price-fixing measure, 
but is solely prohibitive of allegedly un- 
fair trade practices, as contended by the 
prosecution.” 


“k * * Consequently, if the giving of a 
premium with the sale of gasoline is a 
legitimate business practice, with no 
detrimental effects to the public health, 
morals, safety and general welfare, the 
practice may not be prohibited by the 
legislature and a statute doing so results 
in a deprivation of property and liberty 
without due process of law. On the other 
hand, it is clear that any business or busi- 
ness practice may be regulated if such 
regulation is necessary to the public wel- 
fare, health, morals and safety. Carolene 
Products Co. v. Thomson, supra; Nebbia v. 
New York, 291 U.S. 502 (54 Sup. Ct. 505, 
89 A. L. R. 1469; Great Atlantic & Pactfic 
Tea Co. v. Grosjean, 301 U. S. 412 (57 
Supe Gt1772, 0 120AS ee RAZ293))s 


“* * * However, the Supreme Court of 
the United States has held that the giving 
of premiums or trading stamps with the 
purchase of merchandise is subject to 
prohibition by the legislature under the 
police power. Rast v. Van Deman & Lewis 
Con 240 5 UES .20 3426 (On Sup aE Gtio70: 
L. R. A. 1917 A, 421, Ann. Cas. 1917 B, 
445); Tanner v. Little, 240 U. S. 369 (36 
Sup. Ct. 379); Pitney v. Washington, 240 
U. S. 387 (36 Sup. Ct. 385). In the case of 
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People ex rel. Attorney General, v. Sperry & 
Hutchinson Co., 197 Mich. 532 (L. R. A. 1918 
A, 797), quo warranto proceedings were 
brought to oust the defendant trading 
stamp company from doing business in 
Michigan in violation of the provisions of 
Act No. 244, Pub. Act 1911 (3 Comp. 
Laws 1915, Section 15055, et seqg.). That 
statute prohibited the giving of trading 
stamps other than for redemption directly 
by the firm issuing them. The holding of 
the United States supreme court in Rast 
v. Van Deman & Lewis Co., supra, and its 
companion cases was conceded for the 
purposes of the opinion, the Michigan 
statute being declared invalid on other 
grounds. The validity of a statute such as 
is here involved was not determined. 


“Although the United States supreme 
court has held that a State statute pro- 
hibiting the giving of trading stamps does 
not violate the Fourteenth Amendment of 
the Federal Constitution, article 2, Sec- 
tion 16, of the Michigan Constitution is 
also a limitation on the power of the State 
Legislature. And while the Federal su- 
preme court is the final judge of violations 
of the Federal Constitution, the decision 
of the Supreme Court of this State is’ 
final on the question of whether or not a 
State statute conflicts with the State Con- 
stitution. In the cases of In re Opinion of 
of the Justices to the Senate, 226 Mass. 613 
(115 N. E. 978) and State v. Lothrops- 
Farnham Co., supra, the supreme courts 
of Massachusetts and New Hampshire 
refused to follow the decisions of the 
United States supreme court and held 
that the giving of trading stamps could 
not be prohibited. While the decisions of 
the Federal court are of weight and 
should be considered, this court is neverthe- 
less free to determine for itself whether or 
not Act No. 282, Section 6, Pub. Acts 
1937, violates article 2, Section 16 of the 
Michigan Constitution. 


“The mere fact that the legislature 
labels the giving of a premium with the 
sale of gasoline a “destructive trade prac- 
tice,” does not make it such nor render 
the practice subject to prohibition. While 
there is a presumption that an act of the 
legislature is valid, nevertheless, the 
courts have the power to determine 
whether, as a matter of fact, the pro- 
hibition bears a reasonable relationship to 
the public health, safety, morals and 
general welfare. Carolene Products Co. v. 
Thomson, supra.” 


[Due Process of Law] 
The Court further said in reference to 


the constitutionality of the Act then under 
discussion, in part, at page 518, as follows: 
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“ = 
There is no reasonable relationship [Fair Trade Act Unconstitutional 
between. the prohibition of the giving of as to Non-Signers] 
a premium and the protection of the : : : 
public health, morals, safety and welfare. I am constrained to hold that in the light 


Therefore, Act No. 282, Section 6, Pub. of the cases cited above and on principle 
Acts 1937, as applied to the retail sale of | and authority, Sections 1 and 2 of the 
gasoline, 1s unconstitutional as a violation Michigan Fair Trade Act, as to a party in 
is oats 2, Section 16, of the Michigan the position of the defendant, namely, a 
em vhs alec ; nonsigner, is unconstitutional and void as 
aries cae in opts Meapete te and de- to defendant, being a violation of his con- 
S ordered discharged. stitutional rights under the Constitution of 
the State of Michigan, above referred to. 
CONCLUSION [Bill Lacks Equity 


[4 Pure Question of Law] An order, therefore, may be drawn and 

As I view the motions before the Court, entered in accordance with the foregoing 

there is no question of fact either for a opinion, dismissing the order to show cause 

court or a jury. The issue is purely one of and also the bill filed by plaintiff, as lacking 
law. in equity. 


[f 62,906] Jack Coast v. Hunt Oil Company and Ohio Oil Company. 


¢ In the United States District Court for the Western District of Louisiana, Shreveport 
Division. No. 3010. February 16, 1951 and March 1, 1951. 


Sherman Antitrust Act 


Treble Damage Action—Proper Party to Sue—Partnerships.—One of two partners, 
engaged in the oil refining business, cannot maintain a treble damage action in a federal 
district court against oil companies for an alleged monopolization of oil production when 
the suit is not brought in the partnership name. Under the law of the state where the 
district court is held, a partnership is a legal entity and, therefore, suits to enforce 
partnership rights must be brought in the firm name through or by all of the partners. 
Since both partners are citizens of the state where the district court is located and the 
partner refusing to join in the suit is not alleged to have violated the antitrust laws, 
a joinder of the dissenting partner would deprive the federal court of its jurisdiction. 
Although a district court has independent jurisdiction in the enforcement of rights under 
the federal laws such as the antitrust laws and under such jurisdiction may determine 
matters involving state law, the court cannot compel the partner to join in the suit in 
demand for damages to the partnership when the joinder is solely for this purpose. 


See the Sherman Act annotations, Vol. 1, | 1640.211. 
For the plaintiff: Tucker, Bronson and Martin, of Shreveport, La. 


For the defendants: Sidney Latham, of Dallas, Tex.; Riley Fell, of Shreveport, La.; 
Ralph B. Shank, of Dallas, Tex.; David T. Searls, J. D. Head, and Vinson, Elkins and 
Weems, of Houston, Tex., for Hunt Oil Company. Leon and Arthur O’Quin, and 
Blanchard, Walker, Goldstein and O’Quin, of Shreveport, La., for Ohio Oil Company. 


Dawkins, J.: [In full text except for “has been engaged in the business of 
omissions indicated by asterisks] Plaintiff, a operating” an oil refinery in the Cotton 
citizen of Louisiana, alleges that “this ac- Valley Field of Webster Parish, Louisiana; 
tion arises under the antitrust laws of the that he “in his own right owns an undivided 


United States . . . and jurisdiction exists forty-nine (45%) [49%] per cent interest 
by virtue of an Act of Congress of October in the refinery and it is operated under the 
15, 1914, c. 323, Section 4, 38 Statutes 731 name of Coast Oil Company .. .,” which 


(15 U. S. C., Section 15)”; that defendants entitles him “to receive forty-nine (49%) per 
are corporations under the laws of Dela-_ cent of the profits from his operations of it.” 
ware and Ohio; that plaintiff, since 1943, 
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[Monopolization Charged] 


The complaint then proceeds to describe 
the conditions in the said Cotton Valley 
Oil Field of Webster Parish, Louisiana, 
including an agreement under which the 
owners of a large part of the production 
undertook to recycle or re-introduce back 
into the sand or rock gas withdrawn to aid 
recovery of greater quantities of the crude 
oil and other hydro-carbons, which was 
permitted and required by the Conservation 
Department of the State. The bill then 
charges in some detail that the defendants 
and others took advantage of this situation 
to monopolize and control all production, 
refining and other operations up to and 
including the final marketing and_ sale 
thereof to consumers. 


For the purposes of the motions now to 
be considered, it is not necessary: to go 
further at this time into the details of the 
allegations as to the manner and method 
by which this monopoly and alleged illegal 
combination was carried out and maintained 
with the consequent injury to complainant 
which he alleges. 


[Treble Damages Sought] 


The complaint further sets forth in detail 
the extent of his alleged damages and prays 
for treble the amount under the antitrust 
laws of the United States. 


[Amended Bill Filed] 


Defendants obtained an extension of time 
for pleading and within the delay have filed 
separate motions to dismiss the complaint, 
to strike certain allegations therefrom, for 
a more definite statement, and further en- 
largement of time for answer if the said 
motions are denied. 


All motions were argued and submitted 
after oral argument on briefs within fixed 
delays; but before they had expired, plain- 
tiff filed an amended bill, stating as to some 
allegations he was doing so “as a matter of 
right,” and as to others, “by leave of court.” 
On the 20th of November, proposed amend- 
ments were also argued and submitted on 
briefs, which have now been filed. 


The amendments claimed as a matter of 
right allege, that “Justin R. Querbes, a 
resident of Shreveport, and a citizen of 
Louisiana, owns an undivided fifty-one 
(51%) per cent interest in the refinery . . .,” 
from which he “receives fifty-one (51%) 
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per cent of the profits from the operation 
of it’; that the “Coast Oil Company... 
is a commercial partnership, organized un- 
der the laws of Louisiana, domiciled in the 
City of Shreveport, composed of plaintiff 

. and Justin R. Querbes,” and “owned” 
in the proportions stated. The complaint 
then sets forth at some length the terms, 
conditions and provisions of said partner- 
ship agreement and that plaintiff acquired 
his said interest in consideration of his obli- 
gation to manage and operate the said 
refinery. The amendments for which au- 
thority was sought of the court are quoted 


as follows: 
26. 


“In the first alternative this claim is 
brought by Coast Oil Company for Jack 
Coast and for his use and benefit. 


2p 


“In the second alternative this claim is 
brought by Coast Oil Company for Jack 
Coast and for his use and benefit and for 
the purpose of this alternative claim, 
Justin R. Querbes is made a party de- 
fendant (except, however, that the de- 
mand for judgment for damages is not 
made against him). 


28. 


“In the third alternative this claim is 
brought by Coast Oil Company, by Jack 
Coast, managing partner, and for the pur- 
poses of this alternative claim the amount 
of damages asserted is 100% of the dam- 
ages caused in the operation of the refin- 
ery as set forth in paragraph 21 of the 
complaint, or $2,784,803.19, and the judg- 
ment demanded is for threefold that 
amount or $8,354,409.57, plus a reasonable 
attorney’s fee. 

29. 


“In the fourth alternative this claim 
is brought by Coast Oil Company, ap- 
pearing through Jack Coast and Justin 
R. Querbes, and for this purpose making 
Justin R. Querbes a party defendant 
(except, however, that the demand for 
judgment for damages is not made against 
him); and for the purposes of this al- 
ternative claim the amount of damages 
asserted is 100% of the damages caused. 
in the operation of the refinery as set 
forth in paragraph 21 of the complaint, 
or $2,784,803.19, and the judgment de- 
manded is for threefold that amount or 
$8,354,409.57, plus a reasonable attorney’s 


fee. 
30. 


“In the fifth alternative it is alleged 
that Justin R. Querbes should be made 
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a party defendant (except, however, that 
the demand for judgment for damages is 
not made against him) for the purposes 
of the claim asserted by plaintiff Jack 
Coast in his own right against Hunt Oil 
Company and The Ohio Oil Company. 


31. 


“In the sixth alternative this claim is 
brought. by Jack Coast and Justin R. 
Querbes, who for the purposes of this 
alternative claim is made a party de- 
fendant (except, however, that the de- 
mand for judgment for damages is not 
made against him), and for the purposes 
of this alternative claim the amount of 
damages asserted is 100% of the damages 
caused in the operation of the refinery as 
set forth in paragraph 21 of the com- 
plaint, or $2,784,803.19, and the judgment 
demanded is for threefold that amount 
or $8,354,409.57, in the proportions of 
49% to Jack Coast and 51% to Justin R. 
pouctbes: plus a reasonable attorney’s 
ee. 


The alternative prayers are appropriate to 


the pleadings. 
pee a2 


[Zs Suit Maintainable in One 
Partners Name ?| 


The principal questions presented, and 
which seem controlling in disposing of the 
motions to dismiss, are: 

1) Did the complainant have a standing 
to bring the original complaint in his own 
name? 

2 ett, “not, sdol any one. “or all’ of ‘the 
proposed amendments, made alternatively, 
disclose a right of action as to which relief 
can be granted? 


[Federal Rules of Civil Procedure] 


Rule 17 (b) of the Federal Rules of Civil 
Procedure provides : 


“The capacity of an individual, other 
than one acting in a representative ca- 
pacity, to sue and be sued shall be de- 
termined by the law of his domicile. The 
capacity of a corporation to sue or be 
sued shall be determined by the law 
under which it was organized. In all 
other cases capacity to sue or be sued 
shall be determined by the law of the 
state in which the district court is held, 
except (1) that a partnership or other 
unincorporated association, which has no 
such capacity by the law of such state, 
may sue or be sued in its common name 
for the purpose of enforcing for or against 
it a substantive right existing under the 


Coast v. Hunt Oil Company 


Constitution or laws of the United States 
and (2) that the capacity of a receiver 
appointed by a court of the United States 
is governed by Rule 66.” 


[State Partnership Statutes] 


The Louisiana Civil Code defines a part- 
nership as follows: 


“Art. 2801. Partnership is a synallag- 
matic and commutative contract made 
between two or more persons for the 
mutual participation in the profits which 
may accrue from property, credit, skills 
or industry, furnished in determined pro- 
portions by the parties.” 

A commercial partnership, which the amended 
complaint admits this to be, is described as 
follows: 


“Art, 2825. Commercial partnerships 
are such as are formed: 


1. For the purchase of any personal 
property and the sale thereof, either in 
the same state or changed by manu- 
facture. 

2. For buying or selling any personal 
property whatever, as factors or brokers. 

3. For carrying personal property or 
passengers for hire, in ships, vessels, or 
in any other vehicle of transportation.” 


The State Code of Practice provides: 


“2. Partnership. In matters relative to 
partnership, as long as the partnership 
continues, in all suits concerning it the 
parties must be cited to appear before 
the tribunal of the place where it is 
established, or if there are several estab- 
lishments, before that of the place where 
the obligation was entered into.” 


(Article 165, second paragraph) 


[Partnership a Legal Entity under 
State Law] 


In the early case of Smith v. McMicken, 3 
La. Ann. 319, 322, the Louisiana Supreme 
Court declared: 


“The partnership, once formed and 
put into action, becomes, in contempla- 
tion of law, a moral being, distinct from 
the persons who compose it. It is a civil 
person, which has its peculiar rights and 
attributes. * * * Hence, therefore, the 
partners are not the owners of the part- 
nership property. The ideal being thus 
recognized by a fiction of law, is the 
owner; it has a right to control and 
administer the property, to enable it to 
fulfill its legal duties and obligations; and 
the respective parties, who associated 
themselves for the purpose of partici- 
pating in the profits which may accrue, 
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are not the owners of the property itself, 

but of the residuum, which may be left 

from the entire partnership property, 

after the obligations of the partnership 

are discharged.” 
This case became a landmark in the state 
jurisprudence, and was used by the late 
Chief Justice Monroe in his lectures on the 
law of partnership in the Tulane Law 
School more than forty years ago to em- 
phasize the point that a partnership is a 
legal entity, separate and distinct from the 
persons who compose it, with its own 
rights, obligations and causes of action. It 
has also been cited with approval in many 
subsequent cases, 

* * * 

There appears to have been no deviation 
from the holding of this case [referring 
to Wolf et al. v. New Orleans Tailor-Made 
Pants Co., 52 La. Ann. 1357, 27 So. 893] 
as to the requirement that suits to enforce 
partnership rights must be brought in the 
firm name through or by all of the partners 
who compose it. * * * 


[No Federal Case Found] 


No case involving the rights of individual 
partners to sue on behalf of the partner- 
ship for damage under the federal anti- 
trust statute has been found, but there are 
numbers wherein minority stockholders in 
a corporation have attempted to do so, by 
alleging the failure and refusal by the 
proper officers thereof to bring the action. 
One of the early cases (1913) was that of 
Corey v. Independent Ice Co. et al., 207 Fed. 
459, by the District Court of Massachusetts. 
Apparently, notwithstanding the allegations 
of the complaint, counsel for the plaintiff 
at the hearing on the exception of no right 
of action conceded that the demand for 
damages to the corporation, and the conse- 
quent impairment of the value of their 
stock, could not be maintained in their 
individual names under the federal antitrust 
laws, but insisted the case involved con- 
struction of a federal statute, which gave 
the court jurisdiction to determine it in 
equity, on the prayer for an injunction. 
However, it was held that the Government 
alone could demand an injunction under the 
statute. 

* *) 

All alternative demands are for the entire 
amount claimed in the original complaint 
“in the proportions of 49% to Jack Coast 
and 51% to Justin R. Querbes, plus a 
reasonable attorney’s fee.” 
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1. Wolf v. New Orleans Tailor-Made Pants 
Co. held that a suit by a partnership under 
the Louisiana law must be brought in its 
own name through all the partners. If, as 
alleged, Querbes has refused to join in the 
suit, use of the firm name as a plaintiff, 
without his concurrence, appears to be un- 
authorized, and therefore the requirements 
of the state law have not been met. 


2. Joining Querbes as a hostile defendant 
would deprive this court of jurisdiction, 
since according to the allegations both he 
and plaintiff are citizens of Louisiana. 


3. It is believed that the addition of the 
words “managing partner” adds nothing 
to the cause of action, which complainant 
attempts to assert merely as a partner. 


4. This alternative pleading alleges that 
the partnership “appears through Jack Coast 
and Justin R. Querbes, and for this pur- 
pose making * * * Querbes a party de- 
fendant * * *,” But no authority has 
been found to support the idea that he can 
be compelled to thus appear for the firm 
against his will. Laying aside the point 
that, ordinarily, every one has the right 
to sue or not to sue, in his discretion, 
Querbes would have to be arraigned on the 
side of the controversy with the other 
defendants, rather than that of Coast and 
the partnership, with the result above stated 
as to alternative No. 1, that this court 
would be without jurisdiction between the 
two partners, both citizens of this state. 


5. What has just been said as to the 


alternative plea No. 4, applies equally tc 
No. 5. 


6. Here, again, no difference, in principle, 
can be seen between this alternative amend- 
ment and No. 4. 

* * Ok 


Complainant has cited and argued at 
length the Rules of Civil Procedure dealing 
with amendments,. including the right to 
make one, who refuses to become a plain- 
tiff, a party defendant, as provided in Rule 
19(a). However, it seems clear that this 
tule presupposes that the complainant has 
a standing and cause of action in his own 
right and name, for the determination of 
which such persons are necessary or in- 
dispensable parties. As indicated above, 
the law applicable to this case does not give 
plaintiff any such standing or cause of action 
in his own behalf; hence there is nothing 
which this court could lawfully adjudicate be- 
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tween him and such other persons, whether 
plaintiffs or defendants. 
ik) % 
[Order] 


It is the conclusion of this court that the 
amendments would avail plaintiff nothing 
and that the motion to dismiss for failure 
to state a cause of action or facts upon which 
relief can be granted should be sustained. 


[Jurisdiction under Antitrust Law No Aid] 


Dawkins, J.: On Page 10 of the opinion 
handed down in this case on the 16th of 
February, 1951, in paragraph numbered 2, 
it is stated that the joining of Querbes as a 
party defendant would deprive this court of 
jurisdiction, since both he and the plaintiff 
are citizens of the state of Louisiana. Gen- 
erally speaking, of course, where the action 
is for the enforcement of rights arising 
under or created by a federal statute such 
as the Anti-Trust Act, the court has juris- 
diction regardless of the citizenship of the 
parties; and all incidental and ancillary 
questions, even though they involve a state law, 
can and should be disposed of, if otherwise. the 
case is brought by one having a right or stand- 
ing to do so. See Cyclopedia of Federal Pro- 
cedure, Volume 1, Chapter 2, Sections 170 
and 263; and United Gas Co. v. Railroad Com- 


Court Decisions 
Smith, Kline & French Laboratories v. International Pharmaceutical Labs. 


64,749 


mission, 278 U. S. 300. Here, however, it 
seems clear, from what has been said as to 
the applicable law, that plaintiff has no such 
standing. His making Querbes a party is 
for the purpose of having the court adjudicate 
that the latter should join in the demand for 
damages to the partnership, notwithstanding 
his refusal to do so, and to that extent it is 
solely an issue between the two partners, 
which he seeks to have the court decide as 
a condition precedent to the maintenance of 
this suit. ‘Since up to this point, the com- 
plaint discloses no right of action against 
the other defendants, plaintiff adopts this 
means for providing a proper form of pro- 
cedure. The other defendants have no in- 
terest in this controversy between the two 
partners, and to that extent it would be 
between two citizens of this state alone, 
and in which the court would be without 
jurisdiction. It appears to be settled that, 
with certain exceptions not necessary to 
mention here, one partner cannot sue the 
other with respect to partnership trans- 
actions so long as the partnership exists, 
either in contract or in tort, (168 ALR 
1088-1188; Sheridan v. LeQuire, 15 So. 2d 
118; West v. Ray, 210 La. 25, 26 So. 2d 221), 
and this court would have no power to 
compel Querbes to join in the present suit. 


[| 62,907] Smith, Kline and French Laboratories v. International Pharmaceutical 
Labs., Arthur Yesk, Eugene J. Yoss, and Abraham B. Goldman. 


Smith, Kline and French Laboratories v. Jabert Pharmacal Co., Inc., Julian Ruben- 


stein, Irving Ehrlich, and Albert Rubenstein. 


In the United States District Court for the Eastern District of New York. Nos. 11188 


and 11404. Dated July 12, 1951. 


Sherman Antitrust Act 
Action for Unfair Competition—Counterclaim for Antitrust Violations—Trial of the 
Cause.—In a private action to enjoin alleged acts of unfair competition, the issues involved 
in a counterclaim which alleges that the plaintiff violated the antitrust laws, should be tried 
by a jury. The issues involved in the plaintiff's cause will be tried by the court and will 
precede the trial of the counterclaim. 


See the Sherman Act annotations, Vol. 1, J 1660.307. 
For the plaintiff: Klein and Hart (George J. Harding, of counsel). 
For the defendants: Alfred Taffet (Howard R. Hirsch, of counsel), for International 


Pharmaceutical Labs., Arthur Yesk, and Eugene J. Yoss. Strauss, Reich and Boyer 
(Howard R. Hirsch, of counsel). 


Byers, D. J.: [Jn full text except for omis- 
sions indicated by asterisks] These are mo- 
tions by plaintiff to strike from the jury 
calendar these two causes which have been 


so listed pursuant to the demand of the 
respective defendants. The causes and issues 
are identical, and one memorandum will 
dispose of both. 
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[Unfair Competition—Antitrust 
Violations] 


The plaintiff seeks to enjoin the conduct 
of defendants in making and selling medici- 
nal tablets of the same content, color and 
configuration as plaintiff’s, and to have an 
accounting, by reason of the alleged unfair 
competition of the defendants. A prelimi- 
nary injunction has already been granted, 
prior to the filing of an amended answer 
which asserts a counterclaim charging the 
plaintiff with violating the Sherman Law 
and the Clayton Law by seeking unlawfully 
to perpetuate the monopoly of its patent 
rights which expired seemingly about Sep- 
tember 27, 1949. 

kak ak 


[Jury Trial for Antitrust Issues] 


However, it is possible to gather that the 
defendants, by way of avoidance, wish to 
establish the unworthy nature of the plain- 
tiff’s conduct and activities according to the 
defendants’ notions, and the courts are open 
to them for that purpose. It seems to be 
recognized that such issues are for a jury, 
as lately declared in Ring v. Spina, 166 F. 
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2d 546, but it does not follow that the de- 
fendants can thus compel the plaintiff to 
forgo having a court decide the cause which 
it has proffered. Since the demand for a 
jury trial seems not to be in terms restricted 
to specific issues, the court may direct the 
procedural traffic so as to accomplish the 
orderly and reasonably prompt progress of 
the cause. 
[Separate Trials] 


The disposition of the motion is as fol- 
lows: 

Pursuant to Rule 42(b) a separate trial 
of the counterclaim is deemed to be in fur- 
therance of convenience, and is therefore 
ordered. The demand for jury trial will be 
restricted to the issues so presented. 


The cause is to be listed also on the non- 
jury calendar, to be tried by the court as 
provided in Rule 38(b) prior to the trial of 
the issues presented in the counterclaim. 

The final decree or judgment will be set- 
tled by the court on notice at a convenient 
time following the conclusion of the sepa- 
rate trials hereby ordered. 

Settle order. 


[] 62,908] United States v. L. A. Young Spring and Wire Corporation, Cleaners 
Hanger Company, and W. A. Laidlaw Wire Company. 


In the United States District Court for the Eastern District of Michigan, Southern 


Division. No. 9552. Dated June 26, 1951. 


Sherman Antitrust Act 


Consent Decree—Wire Garment Hangers—Acquisition of Competitors—Price Fixing 
—Common Agents—Discriminatory Practices——Manufacturers of wire garment hangers 
are enjoined by a consent decree from acquiring the assets or stock of competitors; from 
permitting any of its employees to serve as an officer, director, agent or employee of any 
competitor; and from preventing the manufacture of hangers by any other person, pre- 
venting the lease or disposition of hanger machines, fixing the prices or terms of sale of 
hangers by any other person, selling hangers below cost or at discriminatory prices for 
the purpose of suppressing competition, and refusing to sell or discriminating in the sale 
of hangers to any person because of the prices charged by such person. The defendants 
are enjoined from entering into any agreement to fix the price or terms of sale of hangers, 
to circulate among themselves or to competitors any information concerning prices or 
terms of sale of hangers, and to refrain from selling hangers to any person or class of 
persons. The use of common sales or distribution agents in the sale or distribution of 
hangers is also prohibited. 


See the Sherman Act annotations, Vol. 1, { 1210.335, 1220.192, 1240.256, 1240.265, 
1530.90, 1590. 


bekon the plaintiff: H. G. Morison, Assistant Attorney General; John W. Neville, 
Chief, Detroit Office, Antitrust Division; Sigmund Timberg, Special Assistant to the 


Attorney General; Harry Burgess, Donald P. McHugh, and William H. McManus, Trial 
Attorneys. 


q{ 62,908 Copyright 1951, Commerce Clearing House, Inc. 
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For the defendants: Harry E, Witherell; John Wolf, for Cleaners Hanger Co.; Arthur 
A. Wrock, for L. A. Young Spring and Wire Corp.; and Philip Van Zile, for Laidlaw 


Wire Co. 


Final Judgment 


THORNTON, THOMAS PatrICK, District 
Judge: [Jn full text] Plaintiff, United States 
of America, having filed its complaint here- 
in on June 27, 1950, and the defendants, 
and each of them, having appeared and filed 
their answers to said complaint denying the 
substantive allegations thereof; and the 
plaintiff and said defendants, by their at- 
torneys, having severally consented to the 
entry of this Final Judgment without trial 
or adjudication of any issue of fact or law 
herein and without admission of any party 
in respect of any such issue; 


Now, therefore, before any testimony has 
been taken herein, and without trial or ad- 
judication of any issue of fact or law here- 
in, and upon consent as aforesaid of all the 
parties hereto, 

It is hereby ordered, adjudged and de- 
creed as follows: 


I 
[Sherman Act] 


The Court has jurisdiction of the subject 
matter herein and of all the parties hereto. 
The complaint of the United States of 
America herein states a cause of action 
against the defendants, and each of them, 
under Sections 1 and 2 of the Act of Con- 
gress of July 2, 1890, entitled “An Act to 
Protect Trade and Commerce Against Un- 
lawful Acts and Monopolies,” commonly 
known as the Sherman Act, and acts amenda- 
tory thereof and supplementary thereto. 


II 
[Definitions] 

As used in this Final Judgment: 

A. “Wire garment hanger” means a gar- 
ment hanger consisting of at least a wire 
hook and wire yoke. — 

B. “Industry member” means any individ- 
ual, partnership, association, corporation or 
firm engaged in the United States in the 
manufacture, sale or distribution of wire 
garment hangers. 

C. “Wire manufacturer” means any per- 
son engaged in the United States in the 
manufacture, sale or distribution of wire 
used in the manufacture of wire garment 
hangers. 
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III 
[Applicability of Provisions] ’ 


The provisions of this Judgment applica- 
ble to any defendant shall apply to such 
defendant, its officers, directors, agents, em- 
ployees, successors, assigns and all other 
persons acting under, through or for such 
defendant. 

IV 


[Acquisition of Stocks and Assets Prohibited] 


The defendants are jointly and severally 
enjoined and restrained from: 


A. Acquiring, or holding after so ac- 
quiring, directly or indirectly, by purchase, 
merger, consolidation or otherwise, the busi- 
ness, physical assets or goodwill, or any 
portion thereof, or any capital stock or se- 
curities of, or other financial interest in, any 
other industry member, except upon appli- 
cation made to this Court upon notice to 
the Attorney General, and a showing that 
the effect of any such acquisition may not 
be to substantially lessen competition in the 
manufacture, sale or distribution of wire 
garment hangers; 


B. Causing, authorizing or knowingly 
permitting any of its officers, directors, 
agents or employees ,to serve as an Officer, 
director, agent or employee of any other in- 
dustry member. 


Vv 


[Price Practices and Common Agents 
Prohibited] 


A. Defendants are jointly and severally 
enjoined and restrained from combining or 
conspiring with, or from entering into, 
adhering to, maintaining or furthering, di- 
rectly or indirectly, or claiming any rights 
under, any contract, agreement, under- 
standing, plan or program, with any other 
industy member to: 

(1) determine, fix, maintain or adhere 
to prices, differentials, discounts or other 
terms or conditions of sale for wire gar- 
ment hangers to be sold to or by any 
third person; 

(2) circulate, exchange, disclose or 
communicate among themselves, to any 
other industry member, or to any trade 
association or other central organization 
or agency of industry members, any in- 
formation concerning costs, prices, dis- 
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counts, differentials or other terms and 
conditions for the sale of wire garment 
hangers to, or by, any other person. This 
subsection (2) shall not be construed so 
as to prevent the circulation by any de- 
fendant, its officers, directors, agents, em- 
ployees, successors or assigns or any other 
persons acting under, through or for such 
defendant, of its own price lists solely 
to its jobbers or bona fide prospective 
customers; 

(3) refrain from selling wire garment 
hangers to any particular person or class 
of persons. 


B. Defendants are jointly and severally 
enjoined and restrained from combining or 
conspiring with, or from entering into, ad- 
hering to, maintaining or furthering, direct- 
ly or indirectly, or claiming any rights 
under, any contract, agreement, under- 
standing, plan or program, with any other 
manufacturer of wire garment hangers in 
the United States to: 

(1) designate, form or use common 
sales or distribution agents or agencies 
for the sale or distribution of wire gar- 
ment hangers; 

(2) prevent, hinder or interfere with 
the manufacture, use of sale of wire gar- 
ment hangers by any other person. 


VI 
[Discriminatory Practices Prohibited] 


The defendants are jointly and severally 
enjoined and restrained from directly or 
indirectly: 

(1) preventing, or attempting to prevent, 
the manufacture, use or sale of wire gar- 
ment hangers by any other persons; 


(2) coercing, or attempting to coerce, 
any wire manufacturer to refrain from sell- 
ing or to discriminate in the sale of wire 
to any manufacturer of wire garment 
hangers; 

(3) preventing, or attempting to prevent, 
any person from selling, leasing or other- 
wise disposing of machines used in the 
manufacture of wire garment hangers to 
any other person. This subsection (3) shall 
not be construed to prohibit any defendant 
from lawfully enforcing any United States 
patent or application therefor to the extent 
that any such patent or application dis- 
closes a machine or device on a machine 
used in the manufacture of wire garment 
hangers; 

(4) coercing, urging, or influencing any 
industry’ member to refrain from selling 
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wire garment hangers direct to persons 
who are not industry members; 


(5) preventing, hindering or interfering 
with any person in purchasing wire gar- 
ment hangers direct from any industry 
member; 

(6) fixing or suggesting the prices or 
other terms and conditions of sale of wire 
garment hangers by any other person in the 
United States; 

(7) selling, or causing to be sold, wire 
garment hangers below cost or at discrim- 
inatory prices for the purpose of destroying 
a competitor or suppressing competition; 


(8) refusing to sell, threatening or at- 
tempting to refuse to sell, or discriminating 
in the sale of, wire garment hangers to any 
person because of the price or prices, or 
other terms or conditions of sale, changed 
by such person for the sale of wire gar- 
ment hangers. 


VII 
[Price List To Be Issued] 


When, on the first occasion after the date 
of the entry of this Judgment, there has 
been a decline in the Bureau of Labor 
Statistics Monthly Wholesale Price Index 
for Manufactured Products for each of four 
consecutive months, each defendant shall: 


A. Individually review its selling prices 
for wire garment hangers on the basis of 
its own individual cost figures and imdivid- 
ual judgment as to profits; 


B. Issue a new price list (or, where no 
price list has in the past been issued, issue 
new prices) on the basis of the independent 
review provided for in subsection (A) 
above; and 2 


C Serve upon the Attorney General or 
the Assistant Attorney General in charge 
of the Antitrust Division, a copy of any 
such new price list or new prices issued 
pursuant to subsection (B) above. 


VII 
[Judgment and Co-Conspirators] 


Without adjudicating or determining their 
legality or illegality, and oniy during such 
time as the relationship existing on the date 
of this judgment between defendant W. A. 
Laidlaw Company and alleged co-conspira- 
tors Pittsburgh Hanger Company and 
Memphis Hanger Company remains un- 
changed, this judgment shall not prohibit 
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normal and customary business relations 
between those companies.’ 


IX 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, on written request of the Attorney 
General or an Assistant Attorney General, 
and on reasonable notice to any defendant, 
be permitted, subject to any legally recox- 
nized privilege: 

A. Reasonable access, during the office 
hours of said defendant, to all books, led- 
gers, accounts, correspondence, memoranda 
and other records and documents in the 
possession or under the control of said de- 
fendant relating to any of the matters con- 
tained in this Judgment; 

B. Subject to the reasonable convenience 
of said defendant and without restraint or 
interference from it to interview officers or 
employees of said defendant, who may have 
counsel present, regarding any such matters. 


For the purpose of securing compliance 
with this Final Judgment, the defendants, 
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upon the written request of the Attorney 
General or an Assistant Attorney General, 
shall submit such reports with respect to 
any of the matters contained in this Judg- 
ment as may from time to time be neces- 
sary for the enforcement of this Judgment. 

No information obtained by the means 
provided in this section shall be divulged 
by any representative of the Department of 
Justice to any person other than a duly 
authorized representative of such Depart- 
ment, except in the course of legal proceed- 
ings to which the United States is a party 
for the purpose of securing compliance with 
this Judgment, or as otherwise required by 
law. 

xX 


[Jurisdiction Retained] 


Jurisdiction is retained for the purpose 
of enabling any of the parties to this Judg- 
ment to apply to this Court at any time 
for such further orders and directions as 
may be necessary or appropriate for the 
construction or carrying out of this Judg- 
ment, or the modification of any of the 
provisions thereof, or the enforcement of 
compliance therewith or for the punishment 
of violations thereof. 


[] 62,909] Fanchon and Marco v. Paramount Pictures, Inc.; Paramount Film Dis- 


tributing Corporation; Loew’s, Incorporated; RKO Radio Pictures, Inc.; Universal 
Pictures Company, Inc.; Universal Film Exchanges, Inc.; United Artists Corporation; 
Twentieth Century-Fox Film Corporation; National Theatres Corporation; National 
Theatres Amusement Co., Inc.; Fox West Coast Theatres Corporation. 

In the United States District Court for the Southern District of California, Central 
Division. No. 11,572-Y. Dated August 17, 1951. 


Sherman Antitrust Act 

Treble Damage Relief—Motion Picture Industry—Proof of a Conspiracy—Government 
Decree as Prima Facie Evidence—Similarity of Action—Conscious Parallelism.—In an 
action by a motion picture exhibitor against motion picture producers and distributors, 
alleging that the defendants conspired to restrain and monopolize the production, distribu- 
tion, and exhibition of motion pictures and that the defendants, pursuant to the conspiracy, 
refused to license to the plaintiff motion pictures on a first-run basis and refused to license 
motion pictures to the plaintiff on any other basis than for exhibition 21 days after the 
first run, treble damages and injunctive relief are denied where the alleged conspiracy was 
not established by the evidence. 

‘A Government decree against the same defendants may be used as evidence to estab- 
lish the defendants’ alleged illegal practices, but where a case arises after the decree is 
entered in the Governmient suit, as in the present case, it is necessary to show that such 
practices continued up to the institution of the present suit. The plaintiff cannot assume 
that the Government decree called for changes in such practices, and, from this, cannot 
further reason that, since there was no change in their practices, this is proof that the 
illegal practices continued. ; 

In order for the plaintiff to recover, the defendants’ refusals must be the result of 
concert of action. Similarity of action is not always the result of an agreement, but may 
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be the result of solving an identical situation in a similar manner, The plaintiff’s position 
in the exhibition business, economic and business facts, and demographic factors establish 
the reasonableness of defendants’ treating the plaintiff in a similar manner. Therefore, 
similarity of action, when justified by these facts, dispels the inference that such action was. 
the resuit of concert of action. ‘No parallelism, conscious or unconscious, can overcome a 
finding of reasonableness.” 


See the Sherman Act annotations, Vol. 1, { 1220.273, 1220.404, 1220.431, 1640.321; Clayton 
Act annotations, Vol. 1, { 2025.12. 


Treble Damage Relief—Motion Picture Industry—Runs and Clearances—Proof of 
Unreasonableness.—In an action by a motion picture exhibitor, alleging that motion pic- 
ture producers and distributors conspired in refusing to license to the plaintiff pictures. 
on a first-run basis and in refusing to license pictures to the plaintiff on any other basis 
than for exhibition 21 days after the first run, treble damage and injunctive relief is denied 
where it was not established that such runs and clearances were unreasonable as to the 
plaintiff. Runs and clearances are not illegal per se, but are. only illegal when they are 
shown to be unreasonable. Where real and definite conditions in the motion picture indus- 
try and demographic factors in the local area whexe the plaintiff does business justify the 
imposition of such runs and clearances, they are reasonable. The classification of the plain- 
tiff to the runs and clearances imposed is reasonable when based upon the above grounds. 
Inequality is inherent in every classification, but it is not grounds for unreasonableness. 


See the Sherman Act annotations, Vol. 1, J 1220.273, 1640.321. 
For the plaintiff: Pacht, Tannenbaum and Ross, Bernard Reich, and Robert I. Weil, 


all of Beverly Hills, California. 


For the defendants: O’Melveny and Myers, Homer I. Mitchell, and Philip F. West- 
brook, Jr., for Paramount Pictures, Inc., e¢ al.; Newlin, Holley, Tackabury and Johnston. 
Frank R. Johnston, and Hudson B. Cox, for Twentieth Century-Fox Film Corporation, 


et al., all of Los Angeles, California. 
Opinion 

YANKWICH, District Judge: [In full text] 
Action for treble damages, instituted by 
Fanchon & Marco, Inc., a California cor- 
poration, with its principal place of business 
in Los Angeles, California, where it has 
operated since August 10, 1949, the Baldwin 
Theatre at 3741 La Brea Boulevard. The 
Baldwin is a modern building erected prior 
to August 10, 1949, seats approximately 
1800 persons and has adequate private and 
other parking facilities. 


[Treble Damages Sought] 


The complaint alleges that ever since the 
completion of the Baldwin, the plaintiff 
has been ready, willing and able to exhibit 
“the best’ motion pictures at the earliest 
dates, and to operate as a “first-run” motion 
picture theatre. Upon the ground that the 
defendants have conspired to deprive the 
plaintiff of access to such pictures, in vio- 
lation of Sections 1 and 2 of the Sherman 
Anti-Trust Act,’ treble damages are sought 


PAD UES Ca As Secsiats 2: 
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in the sum of $300,000.00, attorney’s fees 
and costs. 
I 


THE CONSPIRACY CHARGED 
[The Defendants] 


Through dismissals, the number of defend- 
ants now remaining in the case has been 
reduced. We identify them briefly. 

Paramount Pictures, Inc., a New York 
corporation, is engaged in producing, dis- 
tributing and exhibiting motion pictures, 
either directly or through subsidiary or 
associated companies, in various parts of 
the United States, including Los Angeles 
and San Diego, California, and in foreign 
countries. 

Paramount Film Distributing Corpora: 
tion, a Delaware corporation, and a wholly- 
owned subsidiary of Paramount Pictures, 
Inc., is engaged in distributing motion pic- 
tures in various parts of the United States, 
including Los Angeles and San Diego, Cali- 
fornia; and in foreign countries. 
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Loew’s Inc., a Delaware corporation, is 
engaged in producing, distributing, and exhib- 
iting motion pictures, either directly or 
through subsidiary or associated companies, 
in various parts of the United States, includ- 
ing Los Angeles and San Diego, California, 
and in foreign countries. 

Universal Pictures Company, Inc., a Del- 
aware corporation, prior to May 25, 1943, 
was a subsidiary controlled by Universal 
Corporation, which also was a Delaware 
corporation engaged in producing and dis- 
tributing motion pictures in various parts of 
the United States, including Los Angeles 
and San Diego, California, and in foreign 
countries. On May 25, 1943, the two cor- 
porations were merged under the name of 
Universal Pictures, Inc. 


Universal Film Exchanges, Inc., a wholly- 
owned subsidiary of Universal Pictures, 
Inc., or Universal Corporation, is a New 
York corporation, engaged in distributing 
motion pictures in various parts of the United 
States, including Los Angeles and San 
Diego, California, and in foreign countries. 

United Artists Corporation, a Delaware 
corporation, is engaged in the distribution 
of motion pictures as above indicated as to 
other distributing corporations. 

Twentieth Century-Fox Film Corpora- 
tion, a New York corporation, is engaged 
in producing, distributing and exhibiting mo- 
tion pictures in the manner indicated as to 
other corporations. 

National Theatres Corporation, a subsid- 
iary controlled by Twentieth Century-Fox 
Film Corporation, is a Delaware corpora- 
tion, with a place of business at 1609 West 
Washington Boulevard, Los Angeles, Cali- 
fornia, engaged in exhibiting motion pictures, 
either directly or through associated cor- 
porations, in various parts of the United 
States, and more particularly in several of 
the Western States, including California, 
and the cities of Los Angeles and San 
Diego. 

National Theatres Amusement Company, 
Inc., a Delaware corporation, is engaged in 
exhibiting motion pictures in various parts 
of the United States, and more particularly 
in several of the Western States, including 
California and the cities of Los Angeles and 
San Diego. 

Fox West Coast Theatres Corporation, a 
wholly-owned subsidiary of National The- 
atres Corporation, is a California corpora- 
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tion, ‘with its principal place of business at 
1609 West Washington Boulevard, Los An- 
geles, California, engaged in exhibiting mo- 
tion pictures in various parts of the United 
States, and more particularly in several of 
the Western States, including California, 
and the cities of Los Angeles and San 
Diego. 

All the defendants before the court and 
those against whom the action was dis- 
missed, are engaged im the production and/or 
distribution of motion pictures. 

‘During the trial, the defendants Fox West 
Coast Theatres, National Theatres Corpo- 
ration and National Theatres Amusement 
Company, Inc., were referred to as Fox 
West Coast. Directly or through’ subsid- 
iary corporations, they own, control and are 
affliated with some 250 theatres in Los 
Angeles and vicinity. 


[Restraint of Trade and Monopolization 
Charged] 


The complaint charges that the defend- 
ants for many years past combined and con- 
spired with each other to restrain and 
monopolize trade and commerce, and have, in 
effect, unreasonably restrained and monop- 
olized trade and commerce in the produc- 
tion, distribution and exhibition of motion 
pictures in the United States, including Cali- 
fornia and the cities of Los Angeles and 
San Diego and vicinity. 


[Denial of First-Run Pictures and Unreason- 
able Runs and Clearances] 


The acts of the defendants by which the 
plaintiff claims to have been injured in its 
business are stated in this manner: 

(a) Refused to license, sell or furnish 
motion pictures to the plaintiff for exhibi- 
tion on a first-run basis, and to permit the 
plaintiff to compete for such run in open 
and fair competition with other theatres. 

(b) Arbitrarily fixed the run, protection 
or clearance (the time which elapses be- 
tween runs of the same picture in different 
theatres) of motion pictures in favor of 
other theatres, including Fox West Coast, 
and in discrimination against the plaintiff 
and refusing to permit the plaintiff to com- 
pete for play dates in open and fair com- 
petition with other theatres or the exhibitor 
defendants. 

(c) Refused to license, sell and furnish 
motion pictures to the plaintiff on any other 
basis than for exhibition 21 or more days 
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after they had first been exhibited first-run 
in Los Angeles. 


(d) Refused to permit the plaintiff to 
compete for such pictures as to all terms 
of licensing on a picture-by-picture, the- 
atre-by-theatre basis in open and fair com- 
petition with other theatres. 


(e) Favored Fox West Coast and other 
exhibitor-defendants and discriminated against 
the plaintiff with respect to the terms. of 
license of motion pictures, including selec- 
tion, run and clearance, designation of play 
dates, rentals, charges, allowances, price, 
road show engagements, classification of 
films and other conditions and privileges in 
connection with exhibition of motion pic- 
tures. 


[Injunctive Relief Also Sought] 


It is the plaintiff’s claim that these prac- 
tices have resulted in illegal restraints which 
have impaired, injured and damaged them, 
and that the injury and damage would con- 
tinue as long as the practices continue. For 
this reason, the plaintiff seeks injunctive 
relief against the continuance of these ille- 
gal acts, in addition to the damages already 
referred to. 


II 
THE TREBLE DAMAGE ACTION 
[Purpose of Antitrust Laws] 


Having had occasion very recently to dis- 
cuss in comprehensive opinions the scope 
and object of the antitrust statutes,’ it will 


8 Balian Ice Cream. Co. v. Arden Farms, 1950, 
D. C. Cal., 94 F. Supp. 796; F. & H. Ice Cream 


Co. v. Arden Farms) 1951, D: GC. Cal.,.— FP: 
Supp. —; United States v. Richfield, 1951, 
D. C. Cal., — F. Supp. —. A brief, yet com- 


prehensive, statement of the restraints on 
interstate commerce which may arise from re- 
Strictive practices relating to the exhibition 
of motion pictures is given in White Bear 
Theatre Corp. v. State Theatre Corp., 1942, 
8 Cir., 129 F. (2d) 600, 604: ‘‘The competitive 
freedom of such a market, in both buying and 
selling, is one of the principal things which 
the Sherman Act was intended to protect. 
Where that freedom is interfered with, by a 
contract, combination. or conspiracy, that 
from a public viewpoint harmfully restraints 
competition, or by an attempt, combination 
or conspiracy to monopolize, that has a direct 
wrongful purpose or other probable prejudicial 
consequences to the public interest, the force 
of the Sherman Act may be called into opera- 
tion against it, on the basis of the Public 
wrong involved, through the public or private 
remedies which the Sherman and Clayton Acts 
provide.’’ 
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not be necessary to discuss in detail the 
philosophy behind them, the aim of which 
is to maintain our economy competitive. 
There has been much speculation among 
economists and writers as to whether the 
type of competition envisaged by the au- 
thors of the Sherman act conforms to the 
pattern which our industrial development 
has taken. 


[Necessary Elements of Sut and the Prima 
Facie Evidence] 


The treble damage action was intended 
not merely to redress injury to an individual 
through the prohibited practices, but to aid 
in achieving the broad social object of the 
statute.” In order to establish a right to 
recover, the plaintiff in such action must 
show (a) a conspiracy to monopolize or re- 
strain interstate commerce, and (b) injury 
to “his business by such acts.° If the prohib- 
ited acts which have damaged him have 
been established in a judgment or decree 
obtained by the Government in a criminal 
prosecution or an equity proceeding under 
the antitrust statutes, the plaintiff may, in 
aid of his cause, rely upon such judgment or 
decree, in proving the existence of the pro- 
hibited acts. The law specifically provides 
that such judgment or decree 

“shall be prima facie evidence against 

such defendant in any suit or proceeding 

brought by any other party against such 
defendant under said laws as to all mat- 
ters respecting which said judgment or 
decree would be an estoppel as between 
the parties thereto.” * 


4*Most of the literature on the subject is 
given in G. E. Hale, Size and Shape of the 
Individual Enterprise as a Monopoly, University 
of Illinois Law Forum, Vol. 1950, Winter, No. 
4, p. 515. And see, M. A. Adelman, Effective 
Competition and the Antitrust Laws, 1941, 61 
Harvard Law Rev., p. 1289; Edward H. Levi, 
The Antitrust Laws and Monopoly, 1947. 14 
U. of Chicago Law Review, p. 153; Eugene V. 
Rostow, The New Sherman Act: A Positive 
Instrument of Progress, 1947, 14 U. of Chicago 
Law Review, p. 567; Eugene V. Rostow, Mo- 
nopoly Under the Sherman Act, 1949, 43 Jil. 
Law Rev., p. 745. 

5D. R. Wilder Mfg. Co. v. Corn Products 
Refining Co., 1915, ‘236 U. S. 165, 173; Fifty 
Years of Sherman Act Enforcement, 1938, 49 
Yale Law Journal, p. 284, 286; see additional 
references in Balian Ice Cream Co. v. Arden 
Farms, supra, notes 20, 21, 22. 

‘D. R. Wilder Mfg. Co. v. Corn Products 
Refining Co., supra; Shotkin v. General Elec- 
tric Co., 1948, 10 Cir., 171 F. (2d) 235; see, 
Thomas C. McConnell, The Treble Damage 
Action, in University of Illinois Law Forum, 
Vol. 1950, Winter, No. 4, Pp. 256 et seq. 

715; UsSeCrA.sisec. 16, 
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[Effect of Government Judgment] 


The Supreme Court has very recently 
given us an authoritative interpretation of 
the meaning of this clause.’ Speaking of the 
effect to be given to a judgment obtained 
by the Government in a criminal prosecu- 
tion, the Court said: 

“To establish their prima facie case it 
therefore was necessary for petitioners 
only to introduce, in addition to the crim- 
inal judgment, evidence of the impact of 
the conspiracy on them, such as the can- 
cellation of their franchises and the pur- 
pose of General Motors in cancelling them, 
and evidence of any resulting damages.” ® 


[Paramount Case Not Solely Relied Upon] 


The plaintiff in the case before us does 
not rely solely upon the decree entered in 
the Paramount case.” It offered, in addi- 
tion, evidence relating to the practices ob- 
taining in motion picture distribution for a 
long period of time dating back of 1920. 
In the main, however, so far as the “impact” 
of these practices on the plaintiff are con- 
cerned, they amount to the refusal to license 
the plaintiff as a first-run motion picture 
house and to license, sell or furnish pictures 
to them on any other basis than a 21-day 
basis. These restrictions concern the basic 
problem of clearances and runs, which char- 
acterizes the manner of distributing motion 


pictures. 
[A Clearance] 


A clearance is a period of time which 


elapses between the runs of the same feature 
in a particular area or in specified theatres. 


[A Run] 


Runs are successive exhibitions of a fea- 
ture in a given area, first runs being the 
first exhibitions in that area, the second run 
being the subsequent one, and so forth, and 
include successive exhibitions in different 
theatres, even though such theatres may be 
under a common ownership or management. 
Clearance and runs are related to each 
other.” 
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The Supreme Court has aptly character- 
ized clearances in one sentence: 
“Clearances are designed to protect a 


particular run of a film against a subse- 
quent run.” ” 


In another case, the Court has stated: 


“Tt is in part designed to protect the 
value of the license which is granted.” * 


[Distribution System Not Per se Unlawful] 


The nature of the product with which 
motion picture distributors and exhibitors 
deal is such as to require the regulation of 
the manner of exhibition. It would be eco- 
nomically unwise, even if feasible, to throw 
the product on the market on the same day 
in all the thousands of theatres in the United 
States, or even in a theatre-going area like 
Los Angeles. The average minimum num- 
ber of prints for a feature picture is 280, the 
maximum is 400. These must serve 15,000 
accounts. For the JI.os Angeles area, 12 
prints are reserved, which number, after the 
21-day play-off, is increased to 30. The 
minimum cost of a print is $165.00. 

So preference must be given to certain 
theatres. And to make such preference ef- 
fective, the exhibition of pictures at other 
theatres must be limited to a lapsed period 
after exhibition of the picture at first-run 
theatres. Because motion pictures play in 
units of weeks, the availability period is 
described in multiples of seven, there being 
seven, fourteen and twenty-one day periods 
after first runs elsewhere. 


This pattern obtains not only as between 
different localities, but in theatres located in 
the same community. And, generally, the 
rule in the industry has been to license mo- 


-tion pictures upon this basis. No cases ex- 


ist which hold that the system, 1m itself, is a 
violation of antitrust laws. To the contrary, 
all the decisions which have come from the 
higher courts postulate the legality of these 
restrictions, condemning only unreasonable- 
ness in the preferences.” 


8 Hmich Motors Corp. v. General Motors 
Corp., 1951, 340 U. S. 558. 

®Hmich Motors Corp. v. 
Corp., supra, p. 571. 

10 United States v. Paramount Pictures, Inc., 
1948, 334 U.S. 131. 

11 United States v. Paramount Pictures, Inc., 
1946, D. C. N. Y., 66 F. Supp. 323, 345. 

12 United States v. Paramount Pictures, Inc., 
1948, 334 U. S. 131, 144. And see, Bertrand, 
Evans and Blanchard, The Motion Picture In- 
dustry, A Pattern of Control, 40-41 (THEC, 
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Monograph No. 43, 1941) cited in Schine The- 
atres v. United States, 1947, 334 U. S. 110, 121. 

13 Schine Theatres v. United States, 1947, 
334 U. S. 110, 121. 

14 United States v. Paramount Pictures, Inc., 
1948, 334 U. S. 131, 144-148; Schine Theatres 
v. United States, 1948, 334 U. S. 110, 121; Fifth 
and Walnut, Inc. v. Loew’s, Inc., 1949, 2 Cir., 
176 F. (2d) 587; United States v. Paramount 
Pictures, Inc., 1946, D. C. N. Y., 66 F. Supp. 
323, 341-343. 
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[Necessary Proof by Those Injured by 
Preferences | 


So he who claims to have been injured 
by such preference must show (a) that the 
preference was the result of concert of ac- 
tion between the defendants, (b) that it was 
unreasonable and not based upon the vari- 
ous factors which courts have considered as 
reasonable considerations entering into the 
determination,—such as admission price, 
location of a theatre, its policy with regard 
to the showing of double features, gift night 
and other exploitation methods, the rental 
terms, the extent to which comparative the- 
atres compete with each other,—and (c) that 
he has been damaged by such action. 


[Joint Action from Parallel Action] 


As to the manner of proof, the Courts 
have adopted a liberal attitude, and have 
permitted inferences of joint action to be 
drawn from parallel action.® 


But, regardless of burden of proof, in the 
last analysis, the trier of facts must be satis- 
fied that the practices which the plaintiff 
claims to have injured him were the result 
of joint action.” When this is shown, the 
measure of damages is the plaintiff’s loss, 
determined either by direct. proof of such 
loss or by proof of what another distributor 
similarly situated made.” 


Ill 
THE “STAGGERED” DISTRIBUTION 


[Paramount Case and Consent 
Decrees Relied Upon] 


All recent actions of this type stem from 
the decree secured by the Government in 
its equity action against Paramount.* The 
plaintiff relied on this decree and on two 
consent decrees against certain defendants 
who were not parties to the original action, 


8 Interstate Circuit, Inc. v. United States, 
1939, 306 U. S. 208, 221-226; United States v. 
Masonite Corp., 1942, 316 U. S. 265, 275; Wm. 
Goldman Theatres, Inc. v. Loew’s, Inc., 1945, 
3 Cir., 150 F. (2d) 738, 743; Bail v. Paramount 
Pictures, Inc., 1948, 3 Cir., 169 F. (2d) 317, 320; 
Bordonaro Bros. Theatres v. Paramount Pic- 
tures, Inc., 1949, 2 Cir., 176 F. (2d) 594, 596-597. 

1% Hifth and Walnut, Inc. v. Loew’s, Inc., 
1949, 2 Cir., 176 F. (2d) 587, 594; Westway 
Theatre, Inc. v. Twentieth Century-Fox Film 
Corp., 1940, D. C. Md., 30 F. Supp. 930, 934-935 ; 
and see, Binderup v. Pathe Hachange, 1923, 263 
U. S. 291, 311-312; United States v. Griffith, 
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[Must Show Unlawful Practices 
Continued | 


But, even when there is reliance on the 
decree for proof of all the facts other than 
damages,” the Court must find, especially 
where (as here) the claim arose after the 
decree, that the particular practice con- 
tinued to the institution of the action, to 
the action, to the damage of the plaintiff. 


Supplementing the Findings in the de- 
crees, plaintiffs have gone back many years 
in an attempt to show that there was, in 
effect in the Los Angles area, a zoning 
system which originated during the days 
of the N. R. A. Code. And it is their 
contention that the practices have con- 
tinued to the present time, that their 
exclusion from first-run pictures is the 
result of a conspiracy on the part of the 
defendants to continue the zoning policy 
to date and to give preference to the dis- 
tributor-defendants upon conditions of in- 
equality with the plaintiff. 


Otherwise said, the plaintiff maintains 
that certain “favored” theatres, similarly 
situated, drawing from the same type of 
audiences, and having similar or even in- 
ferior seating capacity and appointments, 
have been given unjustified preference. So 
we have to determine whether the practices 
which the decree in the Paramount case 
condemned, and which the plaintiff sought 
to prove by evidence aliunde, have con- 
tinued to the present time, whether they 
are the result of agreement, and whether 
the plaintiff has been damaged by them. 


IV 
CLEARANCES AND RUNS 
[Not Illegal Per Se] 


We start with the postulate that a dis- 
tributor does not have the right to compel 
a motion-picture producer to give him a 


1948, 334 U. S. 100, 105-107; United States v. 
Crescent Amusement Co., 1944, 323 U. S. 173; 
183-185. 

1 Bigelow v. RKO Pictures, 1946, 327 U. S. 
251, 260-266; Wm. Goldman Theatres v. Loew’s, 
Inc., 1948, 3 Cir., 164 F. (2d) 1021; Milwaukee 
Towne Corporation v. Loew’s, Inc., 1951, 7 Cir., 
— F. (2d) —; and see, Note, The Requirement 
of Certainty in the Proof of Lost Profits, 1950, 
64 Harvard L. Rev., pp. 317-325. 

18 United States v. Paramount Pictures, Inc., 
1947, D.C. N. Y., 70 F. Supp. 53. 

1? Hmich Motors Corp. v. General Motors 
Corp., 1951, 340 U. S. 558. 
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preferred run. Of necessity, as the motion 
Picture industry could not operate under 
a system of simultaneous releases, clear- 
ances and runs are not illegal per se. And 
the criteria to follow were those adopted 
by the Supreme Court in the Paramount” 
and Schine™ cases. They require us to deter- 
mine, in each instance, whether a particular 
run is unreasonable. 


In determining the matter after a com- 
plete trial, the question of the burden of 
proof and of inferences from similar actions 
becomes academic. 


[Similarity of Action—Solving of 
Problems in Similar 
Manner] 


In order to allow recovery, we must be 
satisfied from the record that the restric- 
tions which the defendants have imposed 
on the plaintiff are the result of concert 
of action, and are unreasonable. Inference 
from similarity loses its importance when 
met by positive denials of such action.” 
More, in the realm of commerce, similarity 
of action, at times, may be the result not 
of previous agreement, but of solving an 
identical situation in a similar manner. 
The facts must be assayed in the light of 
these principles. 


[Defendant's Control of Market] 


The evidence shows clearly that the pro- 
ducer-defendants make and release the 
greatest portion of major pictures in the 
American market. This is evidenced by 
the following table covering the five-year 
period 1945-1949, 


FEATURES RELEASED BY MAJOR 
COMPANIES 


1945-1949, Inclusive 
1945 1946 1947 1948 1949 


Columbia). «21:47. 38 51 49 39 52 
WEA GME Sct: 31 25 29 24 30 
Paramount, ..2¢;.. 23 22 29 25 21 
RKO. Radiow.. ..... 005 40 36 rai b 25 
20th Century-Fox.. 27 32 PH 45 31 
United Artists .... 17 20 26 26 21 
Universal on2 cls. 46 42 33 35 29 


Warner Bros.- 
First National .. 


TOTAL. 34:4 234 252 249 248 234 


19 20 20 23 25 


2 United States v. Paramount Pictures, Inc., 
1948, 334 U. S. 131. 

21 Schine Theatres v. United States, 
334 U.S. 110. 


1947, 
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A comparative table shows that the 
pictures released by the majors constitute 
the largest portion of the pictures released 
in the United States market during the 
same five-year period. 


FEATURES RELEASED IN UNITED 
STATES MARKET 


1945-1949, Inclusive 
YEAR 1949 1948 1947 1946 
TOTAL RELEASES 479 459 486 467 377 


Major Companies .. 234 248 249 252 234 
Independent Com- 


Panies, Je etanar’ 245 «211 «22387 ) «=—215—ss«143 
MAJOR COMPA- 
INES soo cis. paomaataren: 234 248 249 252 234 


U.S: Produced’ * - 224 225 234 239 228 


Bevahoyedel Sesh on Shoe 10 23 15 13 6 
INDEPENDENT 

COMPANTN S245) old 25 nota 
U. S. Produced..... ABIES T41 5 RIBS eso NRE! 
Imported ..j4 0c hun? qd3} 70 103 76 21 


U.S. PRODUCED... 356,, 3866 369 378 (350 
Major Companies .. 224 225 234 239 228 
Independent Com- 

Panies weet hea ee ke A325 4 135i el Some 
INP ORTH Deen 123 93 118 89 PAE 
Major Companies .. 10 23 15 ale) 6 
Independent Com- 

panies!= 2724, ay 74's, 113 70 103 76 21 


[“First-Run” Policy] 


In the circumstances, some conclusions 
may be stated as to “first-run” policy, 
which is the nub of the controversy. 


The first run establishes a picture. The 
advertising for it is intense over the first- 
run area. The income from first-run is 
highest, after which, the law of diminishing 
returns begins to work. At times, the 
rental for a subsequent run is less than 
the cost of a print. The “staggered” re- 
lease plan helps the distributor, who bene- 
fits by the prestige established for the 
picture by the preceding runs, It also en- 
ables a larger number of persons to see a 
picture at a price within their reach, as the 
later showings are in theatres in the lower 
price range. 


[Runs Benefit All] 


So, on the whole, the plan protects the 
producer, the distributor, as well as the 
public. Indeed, a system of “free trade”, 


2 Hifth and Walnut, Inc. v. Loew’s, Inc., 
1949, 2 Cir., 176 F. (2d) 587. 

22 See, McDonough and Winslow, The Motion 
Picture Industry; United States v. Oligopoly, 


1949, 1 Stanford Law Review, p. 385. 
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as I called it during the trial,—z. e., a system 
which would enable anyone to bid on the 
same conditions for a first-run would re- 
sult in a monopoly for those paying the 
highest price. And a simultaneous release 
would result in an anarchy that would 
destroy both the producer and the dis- 
tributor, even if it were financially possible 
to print 15,000 prints needed for a suc- 
cessful picture, or 6500 prints for an un- 
successful one. Of course, if the practice 
were illegal, its economic soundness could 
not save it from condemnation. But, as the 
law condemns only the unreasonable ap- 
plication of this and other methods relating 
to runs and clearances—these considera- 
tions have an important place in determin- 
ing the controversy. 


[Specific Theatres and Specific 
Treatment] 


In assaying the policy in practice, certain 
other factors must be taken into account. 
Specific theatres in an area may lend them- 
selves to specific treatment. As one of the 
witnesses testified, class or art pictures, pic- 
tures which, by reason of their unusual ele- 
ments, appeal not to the masses, but to an 
“artistic elite” as it were—such as the W. 
Somerset Maugham series (““Trio” and “Quar- 
tet”), “Red Shoes”, “Kon-Tiki”’, “Ace In the 
Hole”,—do better in smaller theatres which 
have a small overhead, and do a minimum 
of advertising. The average peak exploi- 
tation period of a picture being fifteen 
weeks, the topics with which pictures of 
this character deal being more universal, 
th y “wear” better. Persons interested in 
them are as likely to patronize the theatre 
in which they are shown months after 
their first exhibition as at the premieres. 
The phenoinenon is akin to what obtains 
as to the legitimate stage, where,—to men- 
tion recent great successes,—one is just as 
delighted now with the simple humanness 
of Mary Martin’s characterization of Nellie 
Forbush in “South Pacific” or with Claude 
Rains’ great impersonation of Rubashov in 
“Darkness at Noon”, as if one were of the 
elect who saw them when the plays were 
first produced. 


When we come, however, to what the 
same witness called “mass pictures”,—pic- 
tures designed for mass popular enter- 
tainment, their subject is usually topical. 
They have a contemporary appeal which 
may not be very durable. And they may 
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do better in certain selected theatres in 
large metropolitan areas where, through 
intensive advertising, the use of klieg lights 
and other devices of showmanship, the 
interest of the average patron is aroused, 


Recent researches indicate that the bulk 
of the patrons for these mass pictures 
comes from the youth of the land. Notori- 
ously, the mature groups from the age of 
30 on were, even before the rapid develop- 
ment of television, staying away from the 
motion-picture theatres. 


One witness expressed the view that the 
availability of a larger seating capacity 
is not very important, because, in the Los 
Angeles territory, seating capacity has in- 
creased too rapidly, and out of proportion 
with the increase in the number of theatre- 
goers. Indeed, throughout the year, a 
theatre would not reach capacity in more 
than two or three instances. 


[First Runs and Necessity of 
Uniformity] 


The choice of medium of distribution 
also requires that the policy in regard to 
first-runs be consistent. Unless a producer 
or distributor follows a consistent policy 
and knows that a definite number of first- 
run outlets exists, he could not send out 
a steady flow of products. From the stand- 
point of the theatre owner, also, a sporadic 
first-run policy would be harmful in the 
long run. For, unless his patrons knew that 
the policy followed, whether first-run or 
other, was general, his own pattern in 
patronizing the theatre would be disturbed. 
We are all creatures of habit. If, when we 
see the advertisement of a picture, we know 
that, in due time, it will reach our favorite 
theatre, we are not concerned about runs 
elsewhere. For we have the assurance that 
the neighborhood theatre,—the theatre we 
patronize,—will, in due time, show the 
picture. But if the neighborhood theatre 
should change its policy from time to time 
or from picture to picture——because the 
operator might choose to have a variable 
policy,—the pattern for the patrons would 
be broken. The patrons would have to in- 
quire as to each picture what the policy of 
the theatre would be. And the result pos- 
sibly would be that, in their uncértainty, 
they would move their patronage to other 
theatres having a more consistent policy. 
And the theatre would be harmed. Instead 
of benefitting by the prestige of the picture 
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established by prior runs, the theatre would 
have to resort to the type of advertising 
which first-run theatres are engaged in. 


So it is quite evident that the first-run 
policy depends for its success on uniformity. 
And such uniformity applies not only to 
run, but also to price charged. For the 
first-run theatres (in downtown Los Angeles, 
in Hollywood and in the Wilshire District, 
which comprise the primary first-run areas 
in Los Angeles), charging higher prices, could 
not be expected to participate in an ad- 
vertising campaign from which some suburban 
theatre in a newly-developed district,— 
which charges a lower price of admission,— 
would benefit. The producer and distributor 
must seek outlets in definite areas in Los 
Angeles, as do most of the defendants in 
this case, because they present the best 
opportunity for the uniformity of which 
we have spoken. And if all the producer- 
defendants have fallen into the practice, it 
is because the situations which confronted 
them were identical, and the same solution 
presented itself. 


[Plaintiffs Benefitted in “First-Run” 
Policy] 


The force and logic of these considera- 
tions find support in the fact that the plain- 
tiffs themselves are the beneficiaries of an 
exclusive first-run license for Paramount 
productions for their two theatres in Los 
Angeles, the exclusive features of which 
were sustained by Judge Harry C. West- 
over in a case instituted in our court by 
Paramount Pictures Corporation.% The 
doctrine which prevents one participating 
in an alleged illegal scheme from question- 
ing its legality does not apply to this type 
of action.” Nor is the case governed by the 
rule that one who accepts the benefits of an 
arrangement is not in a position to question 
it in so far as it may harm him.” For we do 
not believe that the doctrine goes so far 
as to hold that one who accepts a role in 


24 Paramount Pictures Corp. Vv. Partmar 
Gorp., 1951, D. C. Cal., 97 F. Supp. 552. 

2 Hashion Ovxiginators’? Guild of America v. 
Federal Trade Commission, 1941, 312 U. S. 457, 
467-468. ‘‘The alleged illegal conduct of peti- 
tioner, however, could not legalize the unlawful 
combination by respondents nor immunize them 
against liability to those they injured.”’ (Kiefer- 
Stewart Co. v. Seagram & Sons, 1951, 340 U. S. 
211, 214.) And see, Milgram v. Loew’s, 1950, 
D. C. Pa., 94 F. Supp. 416, 419. Moore v. 
Mead Service Co., 1951, 10 Cir., 20 U. S. Law 
Week, 2013. The decision of the Court of 
Appeals for the Ninth Circuit in First Na- 
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a system of distribution affecting one 
community is precluded from seeking similar 
benefits elsewhere. The plaintiff is not 
questioning the first-run policy in the Los 
Angeles area. He would merely broaden it 
to incorporate into it the Baldwin. 


[Extension of Frst Runs To Plaintiffs 
and Reasonableness] 


Granted that the first-run policy, as limited 
to downtown Los Angles, Hollywood and 
Wilshire District, benefits the plaintiff, he is 
not precluded from seeking similar bene- 
fits for the Baldwin. However, his par- 
ticipation in the first-run scheme, as applied 
to the Los Angeles area, may be taken into 
consideration in determining the reason- 
ableness of the scheme. For it is unlikely 
that one would willingly take part in a 
procedure, then attack it as unreasonable 
when applied to him elsewhere. 


The modification of the pattern may, 
in an indirect way, harm the plaintiff in 
their exhibition of Paramount Pictures, in 
their two metropolitan theatres. But in seek- 
ing this result, the plaintiff is not alone. 
Evidence in the record indicates that during 
a period of almost two years preceding the 
institution of this action, beginning late 
in December, 1948, before the Baldwin 
Theatre was actually completed, half a 
dozen requests for “day-to date” availability 
with “first-run” Los Angles were requested 
from Paramount by operators of theatres 
outside the three areas,—one such request 
coming from the plaintiff as owner of the 
Rio Theatre. Similar requests were made 
of other defendants. 

It follows that, in addition to the factors 
enumerated, plaintiff's own action speaks 
for the need for a preferential system of 
“staggered releases”,—as one of the wit- 
nesses called it. Indeed, when this witness 
was on the stand, counsel for the plaintiff 
conceded that they were not attacking the 
“first-run” system, but sought to have it ex- 


itonal Pictures v. Robinson, 1934, 9 Cir., 72 F. 
(2d) 37, in so far as it may express a con- 
trary doctrine, need not be followed, in view 
of the later decisions of the Supreme Court 
just cited, holding the contrary. In reality, 
however, all that the case decided was that 
the distributor in that case having agreed to 
a zoning system, could not complain when, 
pursuant to the same policy, a rezoning took 
place which harmed him. 

*% Gray v. Commodity Credit Corp., 1945, 
D. C. Cal., 63 F. Supp. 386, 397-398; affirmed 
on appeal in Gray v. Commodity Credit Corp., 
1947, 9 Cir., 159 F. (2d) 243. 
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tended to another area so as to include the 
Baldwin. The impracticability of simul- 
taneous release has already been adverted 
to. To this, we add the fact that, even if 
such release were economically feasible, it 
would so unduly shorten the exploitable 
life of each motion picture that to supply 
the demand, the product would have to be 
greatly increased. It is common knowledge 
that, even at the present time, it is difficult 
to find enough stories which lend themselves 
to motion picture treatment. The feverish 
competitive bidding by studios for “best 
sellers”, the constant resort to those escapes 
for mediccrity,—the historical incident as a 
source of inspiration, the life portraits of 
popular figures, the attempts to dramatize 
momentary topics of discussion,—are all in- 
dicative of the problem which a demand for 
a greater number of pictures might create. 


All these factors warrant the conclusion 
that the system of runs and clearances as it 
functions now in the Los Angeles area, is 
not only necessary, but is also, in all respects, 
a reasonable attempt to solve a difficult and 
exacting problem. 


V 
“FIRST-RUN” LIMITATIONS 
[Limitations Justified by Conditions] 


What has gone before shows that the 
specific facts on which the limitation of first 
runs to definite areas in the Los Angeles 
district is dictated by real and definite con- 
ditions which justify it, and that it has been 
applied uniformly and without discrimina- 
tion. 

[Exceptions Can Be Justified] 


This does not mean that there have not 
been apparent exceptions or deviations. But 
they can be justified, on the whole. 


[The Los Angeles Area] 


The extensions of first-run to other appar- 
ently urban areas have been what might be 
called “the peripheral” kind. They concerned 
theatres which, whether they are or are not 
within the city limits of Los Angeles, are in 
neighborhoods which are distinct communi- 
ties with a life of their own. Los Angeles, 
because of its great geographical extent,— 
which has supplied the folklore for so many 
“Los Angeles City Limits” jests,—has de- 
veloped many concentrated, self-contained 
areas of population, which have a communal 
life of their own, with business and trade 
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centers, home or civic activities of their own, 
and even regional local newspapers. Some 
of them have professional groups who con- 
fine their practice to the locality, and are 
banded into regional associations. People 
live, often earn their livelihood, shop and 
amuse themselves within a confined district. 
The phenomenon has called for the decen- 
tralization of business. And regular self- 
sufficient business and trading centers have 
grown up with all the facilities needed for 
metropolitan living. Indeed, some of our 
large department stores have established 
branches to forestall competition. In many 
instances, these communities are as separate 
and distinct from what one witness has 
called “the urban core” as if they were inde- 
pendent municipalities. We illustrate by 
mentioning some with which comparisons 
have been made. Westwood Village has be- 
come a unique university community be- 
cause of the location of the University of 
California at Los Angeles there, with a typ- 
ical college-town atmosphere, although it is 
a part of the City of Los Angeles. San 
Pedro, because it is the Port of Los An- 
geles, has all the characteristics of a seaport 
town, although it is a distinct municipality. 
So has Wilmington, which adjoins it, al- 
though it is a distinct municipality. They, 
too, belong together. Ocean Park, although 
a part of the City of Los Angeles, is a beach 
resort as distinct as Santa Monica, which is 
a separate municipality, and more a part of 
it than of Los Angeles. 


New districts are constantly being devel- 
oped. The patronage of the theatres located 
in these districts is drawn from the resi- 
dents of the districts, not so much because 
of distance to metropolitan theatres, but be- 
cause the habit pattern of the residents ties 
their entire lives, including their entertain- 
ment, to the locality, and the patronage of 
their theatres does not compete with, or 
detract from, the patronage of the metropol- 
itan areas. Theatrically, as to other districts, 
Los Angeles is a “city on wheels”, and mere 
distance from another theatre may not give 
assurance that the residents will not seek 
their entertainment at the metropolitan the- 
atres. 


[Habits of People Call for Differentiation] 


So we have an important fact in the 
actual living habits of people from which 
the theatre-goers are drawn,—namely, the 
existence of regular cases of population with 
separate lives,—which calls for a definite 
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method of treatment in the matter of mo- 
tion-picture exhibition, and is responsible 
for the differentiation between theatres. 


[Inequality Inherent in Classification] 


Courts do not condemn classifications so 
long as a reasonable ground exists for either 
an inclusion or exclusion of groups or ter- 
ritories. Long ago, Mr. Justice Holmes in- 
sisted that 


“a lack wot abstract symmetry does not 
99 27 


matter”, 


when it comes to classification. He added: 
“The question is a practical one de- 
pendent upon experience. The demand 
for symmetry ignores the specific differ- 
ence that experience is supposed to have 
shown to mark the class.” * 


Some inequality is inherent in any differenti- 
ation or classification. And its existence is 
not a valid ground for invalidating a reason- 
able classification, even when the question 
of due process is involved.” All that the 
courts require is that the classification be 
not arbitrary. If it is not, and it is based 
upon facts which warrant separate treat- 
ment, the classification will be upheld, de- 


spite absence of perfect equality. For the. 


problem to consider is 
“not a geometrical equation” 


between the included and excluded group 
or territory, but 


“whether the difference does injustice to 
the class generally, even though it bear 
hard in some particular case.” ® 


In consequence, allowance must be made 
for what Mr. Justice Holmes, in the case 
just cited, called 


“a little play in its joints.” ™ 


Otherwise, the machinery would not work. 


[General Exclusion of First Runs Warranted| 


In assaying the particular limitation, we 
find that it is based on demographic factors 
with which students of population are fa- 
miliar. And the conclusion is warranted 
that there are inherent differences in the 
different localities in the Los Angeles area 
which warrant the general exclusion from 
first-runs of certain urban theatres,—except 
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those which are in localities with a life of 
their own, such as those already mentioned, 
and in Inglewood, Belvedere Gardens, Hunt- 
ington Park and others referred to in the 
record. 


[Practices After Paramount Decree] 


Whatever may have been the practice of 
the defendants before the decree of the stat- 
utory court, it is quite evident that whether 
we take as the starting point the date of the 
final decree, June 25, 1948, or the consent 
decree as to the Paramount defendants, 
March 3, 1949, or the consent decree as to 
others, February 5, 1950, there has been an 
abandonment of the condemned distributing 
policies, such as “zoning,” “block-booking,” 
“key” deals, and the like, a revision of clear- 
ances and the establishment of a system of 
picture-by-picture exploitation. As is shown 
in the record, the pattern is practically the 
same as to all producers. When a picture 
is ready for release, notices are sent out to 
exhibitors and competitive negotiations be- 
gin, as to the first-runs or pre-release show- 
ings. The producer, or the agency through 
which he distributes, selects from the offers 
the “best deal” from his standpoint, consid- 
ering fixed price or percentage, length of 
run and other factors, The exhibitor deter- 
mines his own admission price. The offer, 
in some instances, states the price ordinarily 
charged. It was explained that this is nec- 
essary. For if the offer is on a percentage 
basis, the admission to be charged by the 
theatre may become a factor in its accept- 
ance, as it would in any joint venture in 
which remuneration is measured by income. 
If the exhibitor has several theatres, the 
price for the run is negotiated as to each 
picture, although agreement may be reached 
as to all at the same time. At times, in the 
case of pictures exhibited on a percentage 
basis, there is a sliding scale, depending on 
the expense of the house, the ultimate rental 
varying with variations in such expense. 
From the date of the decree in the anti- 
trust action, December 31, 1946, and, in 
some instances, from the date of the opinion 
which preceded it, June 11, 1946, these 
changes in method of exhibition began to 
be put into effect. The process has continued 
to date. 


2 Patsone v. Pennsylvania, 1914, 232 U. S. 
138, 144. 

2 Patsone v. Pennsylvania, supra, p. 144. 

2 Bryant v. Zimmerman, 1928, 278 U. S. 63, 
73-717; Skinner v. Oklahoma, 1942, 316 U. S. 
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535, 540; Railway Hxpress Agency v. New 


York, 1949, 336 U. S. 106, 112-117. 

30 Bain Peanut Co. v. Pinson, 1931, 282 U. S. 
499, 501. 

31 Bain Peanut Co. v. Pinson, supra, p. 501. 
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Any present preferences which appear in 
the record as to “first-runs” are due to the 
general conditions already discussed which 
call for different classification and treatment, 
and to the special additional factors just 
named. 


[Plaintiff's Exclusion from First Runs 
Warranted] 


On the whole, the “first-run” practice, as 
applied to the Los Angeles area and as it 
affects the plaintiff, is not unreasonable. 
If the exclusion of the Baldwin Theatre 
from it harms the plaintiff, the result is not 
consequent upon any illegal concerted ac- 
tion of the defendants, but is fortuitous and 
not actionable in this or any other type of 
action. It is traceable to the fact that the 
Baldwin, unlike other theatres in areas with 
which it is sought to compare it, is not in 
an integrated community, and that there are 
distinct limitations to the commercial zone 
in the Baldwin area. This restricts possi- 
bilities for rapid growth in the future, or 
development as a concentrated populated 
area. Geographical and other barriers stand 
in the way of intensive development. To 
these may be added the fact that the Bald- 
win, while located in what may be, by cer- 
tain standards, suburban territory, is, in 
reality, part of urban Los Angeles. Tests 
show that patronage in suburban theatres 
is stable, drawn from a more or less con- 
centrated area within a radius of four miles. 
However, the proximity of the Baldwin to 
theatres in the Crenshaw and Wilshire Dis- 
tricts may cause it to draw patronage from 
the areas which they serve. This fact and its 
price policy are also determinants, In sum, 
all these and other factors already alluded 
to (and still others to be adverted to further 
on in the discussion), considered in the light 
of the basic idea which calls for differentia- 
tion in classification between the Baldwin 
and other theatres, warrant its exclusion 
from first run. 


VI 
SUBSEQUENT AVAILABILITY 
[Only Unreasonable Clearances Are Illegal] 


The main considerations which call for 
classification of theatres outside the first- 
run group obtain also as to the classification 


2 United States v. Paramount Pictures, Inc., 
1946, D. C. N. Y., 66 F. Supp. 323, 341. 

83 See Part III of this Opinion. 

%* Eugene V. Rostow, The New Sherman Act: 
A Positive .Instrument of Progress, 1947, 14 U. 
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in the 21-day availability group. The testi- 
mony as to these matters overlapped. It 
would be difficult and wholly unprofitable 
to segregate it. More, it is not the object 
of this opinion to outline in detail the testi- 
mony in the case, all of which has been 
assayed. Only the result will be given. 

It should not be forgotten that the Gov- 
ernment, in the Paramount case, sought to 
condemn all clearances. But the Courts re- 
fused to sustain this view. They condemned 
only unreasonable clearances.” This is now 
the accepted law.* This view of the law 
has been criticized by certain writers who 
see in the clearance system a method of 
price-fixing which should have been out- 
lawed in its entirety.“ Taking, as we must, 
the view of the law expressed by the Courts, 
our problem is to determine the reasonable- 
ness of the 21-day availability established 
for the plaintiff’s theatre, the Baldwin. 


[Similarity of Clearances Also Warranted by 
Conditions] 


As a general rule, the same availability is 
established by all producers. But here, 
again I am convinced that this was not the 
result of concert, but flowed from the very 
nature of the clearance system. Indeed, in- 
stances exist of different availabilities [in] 
the same theatre for the productions of dif- 
ferent companies. Whenever this occurred, 
it brought objections from theatre-owners 
who complained that, by this method, they 
were prevented from relying upon a “con- 
stant flow” of pictures. It is to the interest 
of the producers and exhibitors that the ex- 
ploitable life of a picture be not too short. 
The “staggered” system lengthens the pe- 
riod. The basic idea behind clearances is 
that the farther the location of a theatre is 
from a focal point,—such as urban Los An- 
geles,—the shorter the clearance should be. 
It would normally draw from the Crenshaw 
and Wilshire areas. Any change in its avail- 
ability would require corresponding changes 
in all three areas. These, in turn, would call 
for changes in the theatres adjoining these 
areas. The result would be a shortening of 
the exploitable life of the picture, with con- 
sequent harm to both producer and ex- 
hibitor. 


of Chicago Law Review, Pp. 567, 596; John R. 
McDonough, Jr. and Robert L. Winslow, The 
Motion Picture Industry: United States v. 
Oligopoly, 1949, 1 Stanford Law Review, p. 385, 
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Common ownership of similarly situated 
theatres may result in identical availability 
as a matter of choice by the operator. But 
I find no instance of “allocations of terri- 
tory.” To the contrary, availability is in 
flux. There is no rigid uniformity. There 
are constant changes and “move-ups.” Loew’s 
Inc., “the major” of “majors,” as it were, 
because of its belief in the superior quality 
of its productions, determines availability 
regardless of the policy or wishes of others. 
Their representatives asserted very emphat- 
ically that, while they negotiate with dis- 
tributors, their ultimate action is not deter- 
mined with reference to the wishes of any 
distributor or class of distributors, or of 
other producers. There is similar testimony 
as to the other defendants. Many changes 
in availability have been made from year 
to year. All producers and distributors con- 
sider the plaintiff’s theatre, the Baldwin, as 
being in the same competitive area with the 
Leimert, Bard’s Adams and Crenshaw. For 
this reason, any change as to availability 
made as to any of them would call for ad- 
justment as to the others. By the same 
token, the theatres in independent areas,— 
whether they be separate municipalities, 
such as Glendale, Pasadena, or Inglewood, 
or integrated communities of the type re- 
ferred to in the preceding portion of this 
opinion,—are not deemed to be in competi- 
tion with the Los Angeles metropolitan 
theatres. 

The granting to such theatres of an avail- 
ability which is denied to urban neighbor- 
hood theatres is, therefore, warranted by 
these and other special considerations re- 
ferred to in the preceding discussion. 


[First Runs and Clearances Helpful to 
Exhibitor] 


When the system of double billing is also 
taken into account, one can readily see how 
difficult it would be for the theatre-owners 
to fill programs unless the pictures which 
come from different producers are available 
at about the same time and on the same 
availability. These factors relate directly 
to the problem of first-run. The significance 
of advertising of first-runs has already been 


35 Such loss is rare and is referred to merely 
to emphasize the importance of first-runs. One 
writer has stated that first-runs ‘‘produce well 
over one-half and in some areas four-fifths of 
the total gross income.’’ And the same writer 
notes that ‘‘Between a first-run showing and 
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adverted to. At times, the advertising cost 
exceeds the rental received from the first- 
run theatres in the area. In one instance 
referred to at the trial, $45,000.00 was spent 
by one of the defendants to advertise a new 
picture. The rental received from the two 
first-run theatres in the area which served 
this defendant as “showcases” was $38,000.00. 
The loss was defended upon the ground 
that the expense helped establish the pic- 
ture for the subsequent-run theatres.* 

Ultimately, not only the producers, but 
also the exhibitors, benefit by the exploita- 
tions of first-runs and the adherence to a 
constant clearance. Whenever a change of 
availability is asked, the producer has two 
considerations to take into account: (1) 
Whether the change would result in addi- 
tional revenue, and (2) whether the change 
would affect other theatres in the area. 
While methods differ to some extent, on 
the whole the pattern is the same. Studies 
of the area are undertaken and a recom- 
mendation is made by the regional sales 
manager who approves the change or re- 
jects it. Final approval must be given by 
the New York Office in those instances 
where the regional officers do not have the 
final authority to act. It was the positive 
testimony of the sales representatives of all 
the defendants that other producers or ex- 
hibitors were not consulted. They also de- 
fended the limitation of first runs to a small 
number of “showcases,” as the only means 
of making a picture valuable for subsequent 
exhibitors. 

Few people come from peripheral areas 
to the metropolitan areas. But if all the the- 
atres were opened, or the number of “first 
runs” were increased, all the patronage from 
these peripheral areas would combine and 
some 50 per cent of the patronage would be 
lost. And, generally, shortening of playing 
time might harm the individual exhibitor in 
subsequent-run theatres. The multiple the- 
atre operator might benefit. But this is in- 
herent in such ownership, and we cannot 
prevent it. And any increase -in the number 
of theatres playing the same pictures,—as 
one witness put it,—“spreads the patronage 
thinner” as to the individual exhibitor. 


a late one during the same year, the difference 
in license fees may be 99.9 per cent.’’ (M. A. 
Adelman, Effective Competition and the Anti- 
trust Laws, 1948, 61 Harvard Law Review, 
p. 1289, 1319.) 
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[The Reasonableness of Clearances] 


Indeed, Harry C. Arthur, Jr., president 
of the plaintiff corporation, testifying in this 
court before another Judge,—in an action 
relating to the franchise whereby they are 
given exclusive first-runs in their two the- 
atres for Paramount productions,—defended 
the clearance system and the reasonableness 
of the 21-day protection for their own the- 
atres. The following colloquies are taken 
from the record in that case.® 


8-30-52 


If I testify that the Paramount Theatre 
should have a longer clearance, I certainly 
can’t agree that there should be 21 days. 
In other words, they should be further behind 
the Paramount Theatre. 

* Ok x 


Q. Do you mean that it is not unreason- 
able as to them? 
A. No. 


* * 


Q. What would you say as to whether 


“Q. By Mr. Harpy: Mr. Arthur, in your 
experience as a seller of motion pictures, 
have you sold them on clearances? 

AY Yes: 

Q. Invariably ? 

A. Yes. 

Q. In your experience as a motion pic- 
ture exhibitor and purchaser of pictures, 
have you purchased them on clearances? 

A. Yes. 

Q. Invariably? 

A. Yes. 


Q. Now, based on that experience what 
would you say as to whether or not 21-days 
clearance for first-run pictures at the Para- 
mount Theatre has been reasonable? 

* OK * 


A. I don’t think that the 21-day clearance 
of the Partmar Corporation governing the 
Downtown Paramount Theatre is reasonable 
to the theatre. 

The Court: You mean to Partmar? 


The Witness: I think it is unreasonably 
short. 


The Court: To Partmar? 

The Witness: Yes, sir. 

The Court: You think it should be 
longer? 


The Witness: Yes, sir. 
* kX 


The Court: Based upon your experience 
in the motion picture imdustry, is it your 
opinion that clearances are necessary be- 
tween the runs? 

The Witness: Yes, sir. 

* Kx 


Q. By Mr. Harpy: I asked you to state 
your opinion as to whether 21 days clear- 
ance would be reasonable or unreasonable 
to the second-run theatres on Paramount 
pictures. 

* OK Ok 


A. From our standpoint, I think that 
they have an advantage on the 21 days. 


%* Paramount Pictures Theatres Corp. v. Part- 


mar Corp., No. 6906-HW. 
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or not the 7-day clearance is reasonable? 

A. The 7-day clearance 

Mr. Cuance: (Interrupting) Over what? 

Mr. Harpy: I am talking always about 
a clearance over the first-run use of a 
picture in the Paramount Theatre during 
the period from 1939 to 1947. 

The Witness: The seven-day clearance is 
too short for the Paramount Theatre. It 
should be longer. 

Q. By Mr. Harpy: What would you 
say as to the 14-day clearance? 

A. That should be longer, too. 

Mr. CHANCE: Does that mean it is un- 
reasonable? 

The Witness: That means that it is un- 
reasonably unfair to the Paramount The- 
atre. 

The Court: You mean it is unreasonably 
short? 

The Witness: That is what I mean, ex- 
actly, sir.” (Italics added.) 


In his deposition in the case at bar, some- 
what similar admissions were made by Mr. 
Arthur as to the plaintiff’s determination to 
retain the 21-day protection for their the- 
atres, which need not, however, be given in 
detail. All these admissions mean that any 
change of clearance, even as to the Baldwin, 
would harm the plaintiff’s first-run theatres, 
or, as the witness put it, they might suffer 
damage downtown for any benefit to the 
Baldwin. In explanation of the seeming 
anomaly in seeking a better position for the 
Baldwin, although convinced that it might 
harm their first-run theatres, the witness 
claimed that the demand for the Baldwin 
is warranted by the fact that theatres which 
they considered similarly situated,—espe- 
cially a theatre in Inglewood,--had been 
given a better clearance, This might be the 
perfect answer, if there were no reasonable 
grounds for giving the Inglewood theatre a 
different classification. If,—as already ap- 
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pears from the discussion,—Inglewood, be- 
cause it is an independent municipality and 
an integrated community with a life of its 
own, does not theatrically impinge upon 
urban Los Angeles, then the force of the 
justification is lost. 


Of itself, an admission may or may not 
prove a fact.” When it does not, it supplies, 
—for whatever it may be worth,—an incon- 
sistent attitude of the same party. Wigmore 
thinks that in this lies its chief value as a 
“witness’ self-contradiction.” * Hence, the 
concession as to the reasonableness of the 
clearance system and the 21-day protection, 
—although limited to two theatres and the 
product of one of the defendants,—lends 
support to the contention that, other things 
being equal, the same claim could be made 
for the products of other companies which 
use different theatres as “showcases,” whose 
first runs they must protect. 

In consequence, the admission, when cor- 
related to the entire problem of clearances 
and to the facts already discussed, speaks 
for the reasonableness of the classification. 

It should be added that the evidence in 
the record indicates that, while the Baldwin, 
so far as physical appointments, equipment, 
and projection facilities, compares favorably 
with other theatres in the same class, and 
even with some of the suburban theatres to 
which a better clearance has been given, it 
was notoriously a “bad” producer of rev- 
enue in the 21-day group. 
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[Similarity of Situations Breeds Similar 
Results] 


In sum, the limitation of the plaintiff to a 
21-day availability finds support in special 
factors which affect the distribution of mo- 
tion pictures. As these factors called for 
the same result, they produced an identity 
which did not spring from design, but from 
similarity of situations. All combined to 
furnish a reasonable basis for the classifi- 
cation which satisfies established legal norms. 
Having reached this conclusion as to the 
21-day availability, we need not explain in 
detail why the denial of 7 or 14-day availa- 
bility for the Baldwin can also be justified. 
The same factors which warrant the estab- 
lishment and retention of the 21-day limita- 
tion exclude an improved condition at the 
present time. 


[Fox West Coast Comparisons] 


Allusion has already been made to the 
fact that the Los Angeles area is peculiarly 
sensitive as to clearances and availability. 
Even a rumor of possible change of availa- 
bility brings immediate demands on the part 
of many exhibitors. When it was rumored 
in 1949 that Loew’s might “ease up” on its 
first-run policy, an immediate application 
for such run was made by the Leimert,— 
one of the Baldwin competitive theatres. 
Similar requests were made constantly of 
other producers. Some requests were granted. 
And the number of theatres changing avail- 
ability is constantly increasing. The follow- 
ing comparative tables show the differences 
between the situations in 1945 and 1950. 


(A) 
PARAMOUNT 
(Summary of changes in availability shown on Exhibit AW) 


FWC* clear runs 


Independent clear runs 


Competitive situations 


7 day Availabilities 


1945 16 0 
1950 Z 0 


0 


7 situations involving 9 FWC theatres bid- 
ding against 18 independents. 


14 day Availabilities 


1945 3 0 
1950 4 3 


*Fox West Coast 


a1 Jones on Evidence, 3rd Ed., 
235-236. 


1924, Secs. 
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0 


3 situations involving 5 FWC theatres bid- 
ding against 10 independents. 


1 situation of 3 independents. 


%IV Wigmore on Evidence, 3rd Ed., 1940, 


Sec. 1098. 
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21 day Availabilities 


1945 18 7 0 


1950 7 18 9 situations involving 10 FWC theatres 
bidding against 16 independents. 


1 situation involving 4 independents. 


(B) 
RKO 
(Summary of changes in availability shown on Exhibit BR) 


FWC clear runs Independent clear runs Competitive situations 


7 day Availabilities 


1945 15 1 0 
1950 0 6 situations involving 10 FWC theatres 
bidding against 19 independents. 


14 day Availabilities 


bo 


1945 2 1 0 
1950 2 9 4 situations involving 6 FWC theatres bid- 
ding against 10 independents. 
1 situation involving 5 independents. 
21 day Availabilities 
1945 14 5 0 
1950 9 23 5 situations involving 7 FWC theatres bid- 


ding against 7 independents. 
2 situations involving 6 independents. 


(C) 
UNIVERSAL 
(Summary of changes in availability shown on Exhibit BU) 


FWC clear runs Independent clear runs Competitive situations 


7 day Availabilities 
1945 18 2 0 


1950 3 1 6 situations involving 9 FWC theatres bid- 
ding against 14 independents. 


14 day Availabilities 


1945 0 il 0 
1950 1 7 1 situation involving 2 FWC theatres bid- 
ding against 2 independents, 
1 situation of 4 independents. 
21 day Availabilities 
1945 18 6 0 
1950 12 26 5 situations involving 5 FWC theatres bid- 


ding against 6 independents. 
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(D) 
LOEW’S 


(Summary of changes in availa 


FWC clear runs Independent clear runs 


bility shown on Fxhibit BI) 
Competitive situations 


7 day Availabilities 
1945 14 0 0 
1950 2 1 6 situations involving 10 FWC theatres 
bidding against 17 independents. 
14 day Availabilities 
1945 Zz 1 0 
1950 3 3 1 situation involving 2 FWC theatres bid- 
ding against 1 independent. 
2 situations involving 6 independents. 
21 day Availabilities 
1945 20 Uf 0 
1950 7 17 7 situations involving 10 FWC theatres 


bidding against 10 independents. 
2 situations involving 5 independents. 


(E) 
UNITED ARTISTS 
(Summary of changes in availability shown by reference on Transcript pages 2317 and 2323) 


FWC clear runs Independent clear runs 


Competitive situations 


7 day Availabilities 
1945 16 1 0 
1950 3 1 4 situations involving 8 FWC theatres bid- 
ding against 12 independents. 
14 day Availabilities 
1945 3 0 0) 
1950 4 ) 1 situation involving 1 FWC theatre bid- 
ding against 2 independents. 
1 situation of 5 independents. 
21 day Availabilities 
1945 14 6 0 
1950 ite 32 0 


Statistical data introduced by the plaintiff 
in rebuttal show similar changes even on a 
narrower range of time. As of August 10, 
1949, there were, in the Los Angeles area, 
22 Fox West Coast operators on a first-run 
basis. As of December 31, 1950, the num- 
ber had been reduced to 16. The situation 
as to other chain owners remained un- 
changed. As of August 10, 1949, there were 
s] [21?] Fox West Coast theatres on a 7- 
day availability. As of December 31, 1950, 
the number was reduced to 16. They re- 
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mained constant as to Warner Bros. They 
increased from 0 to 5 as to United Artists 
Theatre Circuit, Inc., and from 9 to 12 as 
to others. As of August 10, 1949, there 
were 15 Fox West Coast Theatres on a 
14-day availability. The number was re- 
duced to 12 on December 11, 1950. It 
remained constant as to Warner Bros., in- 
creased from 0 to 2 as to United Artists 
Theatre Circuit, Inc. and from 15 to 16 
as to others. 
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These figures are typical. The contrast 
between the 1945 and 1950 figures warrants 
the conclusion made by one of the witnesses 
that whereas the Fox group had a majority 
of the first runs in 1945, they had the least 
in 1950. And, even within the narrower 
range chosen by the plaintiff, there is a 
decrease in the favorable situations so far 
as Fox West Coast group is concerned. 


[Concert of Action in Light of Today's 
Practices] 


All these point to the fact that any change 
affects others. Similarly situated, be they 
multiple owners or individual operators. 
Even a single change begins a chain re- 
action which runs its course, and, in time, 
affects more than the theatres involved in 
the particular change at the particular mo- 
ment. Consequently, we are not confronted 
with a situation that is static, or is brought 
about by design or concert on the part of 
the defendants to keep it so by illegal 
means. We are met with a situation which 
is in flux and which must be considered, not 
in the light of what the particular defend- 
ants may have done before the courts inter- 
dicted certain of their practices, but in the 
light of what they have done since and are 
doing today. 


[Paramount Case Not Call for a Change in 
Practices| 


Here, again, even if we find no substan- 
tial change, we cannot attribute the absence 
of change to design unless we also find that 
conditions which have arisen since the 
court’s interdictions called for a change. One 
of the difficulties with the plaintiff’s position 
in this case is the fact that it assumes that 
the court decree called automatically for 
changes. From this it postulates that if 
there be no change, that, of itself, is proof 
that illegal practices have continued to date. 
We cannot agree. 


[Clearance Must Be Unreasonable to 
Plaintiff] 


This is not a “price-fixing case “vor fa: 
“block-booking case”, where the very ex- 


89 White Bear Theatre Corp. v. State Theatre 
Corp., 1942, 8 Cir., 129 F. (2a) 600, 604; and 
see, Montrose Lumber Co. v. United States, 
1941, 10 Cir., 124 F. (2d) 573, 578. 

# See Part II of this Opinion. 

“ The similarity sought to be established be- 
tween the situation which obtains in this case 
and the one which confronted the Court in 
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istence of the practice calls for condemna- 
tion. The practice with which we are 
concerned in this case relates entirely to 
clearances. And the system of clearances 
has not been condemned by the courts. To 
the contrary, they have sustained it when 
reasonable. So, before we can find a particular 
clearance to be actionable, at the suit of the 
plaintiff, we must be satisfied that (1) it is 
unreasonable as to them, and (2) that its 
impact on them has harmed them. The 
most important of these elements is the 
first one. For, if the practice as applied to 
the plaintiff is not unreasonable, it matters 
not how much they may have been harmed. 
For such harm is not actionable under the 
antitrust statutes. 


Our function is to protect the competitive 
freedom of interstate commerce in buying 
and selling motion pictures.” This is one 
of the aims of the antitrust laws. We must 
keep the stream of commerce clear of 
monopolistic practices which the antitrust 
laws condemn. And the treble damage ac- 


tion is one of the means of achieving this 
end.” 


[No Parallelism Can Overcome a Finding of 
Reasonableness ] 


In the case before us, we are concerned 
with certain specific clearances and availa- 
bilities as they affect the plaintiff. If, as 
the discussion which precedes indicates, we 
find that these clearances are warranted 
by special conditions which reasonable per- 
sons may take into consideration in deter- 
mining their action, it is our duty to say 
so. No parallelism, conscious or uncon- 
scious, can overcome a finding of reason- 
ableness.* And it is not our function in 
this type of action to secure a better bar- 
gain for a dissatisfied exhibitor. Our sole 
aim is to vindicate the antitrust laws in 
so far as their violation may have brought 
injury to the plaintiff. What has gone be- 
fore indicates clearly the factual and legal 
foundations for the conclusion that there 
has been no violation of the antitrust laws 
by the defendants which has resulted in 
actionable injury to the plaintiff, 


Milgram v, Loew’s, Inc., 1950, D. C. Pa., 94 
F. Supp. 416, is unavailing. There, the Court 
was dealing with the exclusion of a new type 
of theatre, the suburban drive-in, from ‘‘first- 
runs.’’ It condemned it because it found that 
the denial of ‘‘first-run’’ had “nothing to do 
with the location, size, equipment, appoint- 
ments or policy of operation of his theatre or 
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[Judgment for Defendants] 


Judgment will, therefore, be for the de- 
fendants. More specific findings will be 


contained in the decision to be filed simul- 
taneously. 


[62,910] The Ruberoid Co. v. Federal Trade Commission. 


In the United States Court of Appeals for the Second Circuit. No. 149—October Term, 
1950. Docket No. 21667. On rehearing. Decided August 14, 1951. 


Federal Trade Commission Act 


Rehearing—“Enforcement Gianted” Held in Error—Enforcement of FTC Order 
Issued Under Clayton Act.—In a proceeding by a roofing materials manufacturer to 
review a Federal Trade Commission cease and desist order prohibiting price discrimination 
practices in violation of the Clayton Antitrust Act, the Commission cannot be granted 
enforcement of such an order. There is no provision found in Section 11 of the Clayton 
Antitrust Act which permits the Federal Trade Commission to seek enforcement of their 
order where the petitioner is seeking review of an order of the Federal Trade Commission 
based on a violation of the Clayton Act as amended. Nor is there any such provision in 
Section 5 of the Federal Trade Commission Act. The Federal Trade Commission cannot 
obtain a decree directing enforcement of an order issued under the Clayton Act in the 


absence of a showing that a violation of the order has occurred or is imminent. 


See the Clayton Act annotations, Vol. 1, J 2031.28; and the Federal Trade Commission 


Act annotations, Vol. 2, J 6125.499. 


For the Ruberoid Co.: Austin & Malkan, New York, N. Y. 
For the Federal Trade Commission: W. T. Kelley, Washington, D. C. 
Motion to amend mandate at {] 62,847 granted in FTC Dkt. 5017. 


Before L. HAND, Aucustus N. Hanp and Crark, Circuit Judges. 


[Nature of Appeal] 


PER CurIAM: When this appeal was first 
decided, our mandate was “Order affirmed; 
enforcement granted.” Petitioner now seeks 
to have us amend our mandate by striking 
therefrom any reference to enforcement. In 
the original appeal, petitioner sought, as 
provided by 15 U. S. C. A. §21, to have 
us modify an order of the Federal Trade 
Commission (“FTC”) by limiting its scope 
and by inserting therein certain defenses 
provided by the Clayton Act as amended. 
15 U.S.C. A. § 13 et seg. The order, based 
upon violations of the Clayton Act, supra, 
had been entered after a hearing at which 


petitioner introduced no evidence. Though 
affirming the order, we attempted to set at 
rest any doubts petitioner had that, in a 
subsequent proceeding based upon an as- 
serted violation of the order, if it should 
arise under different circumstances from 
those that originally caused the FTC to 
issue the order, the petitioner would be 
unable to introduce in its defense evidence 
that the conduct complained of was per- 
mitted by exceptions contained in the Clay- 
ton Act itself as amended. This, as we 
understood its position, was substantially 
all petitioner desired. The FTC, at the close 
of its brief on appeal, asked that the order 


of any particular drive-in theatre as compared 
with others of the same type, nor with any 
local competitive situation.’’ (Milgram v. 
Loew’s, Inc., supra, p. 420-421) Here, the 
“competitive relation’ of the plaintiff’s theatre 
to other theatres similarly situated and to 
other urban Los Angeles area theatres is a 
determinative factor which calls for differentia- 
tion. So, ‘‘conscious parallelism” (See, Note, 
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Conscious Parallelism, Fact or Fancy, 3 Stan- 
ford Law Review, 1951, p. 678), even if shown 
to exist, would not determine the matter, be- 
cause of the many factors already discussed 
which give the source and justification for the 
action of the defendants. See, Dipson Theatres, 
Inc. v. Buffalo Theatres, Inc., 1951, 2 Cir., — 
F. (2d) —, decided on July 25, 1951. 
1 On written submission. 
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be affirmed and that enforcement be granted, 
citing as authority for the latter request 15 
U. S. C. A. §45 (c) which directs such a 
mandate if a petitioner seeks review of an 
order based on a violation of the FTC Act, 
15 U. S. C. A. §41 et seq., and fails to have 
such order set aside. Not only is no such 
provision found in 15 U. S. C. A. § 21 which 
permits a petitioner to seek review of an 
order of the FTC based on a violation of the 
Clayton Act as amended, but it is settled that 
the FTC cannot obtain a decree directing en- 
forcement of an order issued under the Clay- 
ton Act in the absence of showing that a 
violation of the order has occurred or is im- 
minent, Ff. T. C. v. Herzog, 2 Cir., 150 F. 2d 
450; F. T. C. v: Balme, 2 Cir., 23 F. 2d 615, 
cert. den. 277 U. S. 598; F. T. C. v. Standard 
Brands, 2 Cir., 189 F. 2d 510. Respondent 
asks that we treat the closing paragraph of its 
brief as a cross petition for enforcement of its 
order. Accepting arguendo the propriety of 
such a manoeuvre, we find unconvincing 
the FTC’s reasons why, upon cross-petition, 
it is not required to make the same showing 
of a threatened violation of its order as it 
must had it petitioned for enforcement. 
True, various cases have been cited to us 
where the courts have granted enforcement 
of an order when a petitioner has failed in 
its attempt to have the order set aside 
but, in no case prior to the one before us, 
so far as we can determine, has the peti- 
tioner objected to such a mandate. As we 
have indicated, the present petitioner did 
not deny that its original conduct violated 
the Act and there was uncontradicted evi- 
dence that the practice has been abandoned 
on which the FTC has not made a finding. 
Under such circumstances so much of our 
mandate as directed enforcement of the 
order was premature and should be stricken. 


So ordered. 


[Dissenting Opinion] 


Crark, Circuit Judge: I regret the modi- 
fication now ordered in our previous opinion 
at the request, or afterthought, of the peti- 
tioner on rehearing; for it tends to frag- 
mentize and confuse decision and postpone 
ultimate adjudication to the actual gain of 
no one. Delay in enforcement was a reason 
for the reforms of the Federal Trade Com- 
mission Act of 1938, of which a chief one 
was direct and immediate effectiveness of 
orders where review was not sought and 
immediate enforcement, on affirmance, of 
orders brought before the court for review. 
15 U. S. C. § 45(c), (g), and (1). Through 
some mischance this was not carried over 
in terms to cases under the Sherman Act 
where the Commission itself sought en- 
forcement, 15 U. S. C. §21; and we have 
thought the more ancient law there applicable. 
i ols (Guu erzognee aC alm eaecdEd sl 
cf. F. T. C. v. Standard Brands, 2 Cir., 189 
F. 2d 510, where there is no discussion of 
the issue. The Herzog case appears not to 
have won definitive support outside the circuit 
and possibly the point deserves reexamina- 
tion in the light of the cases hereinafter 
cited.* But beyond the substantial differ- 
ence in the statutory wording as to the two 
forms of proceeding,’ there is a certain log- 
ical difference (whatever the practical reali- 
ties) between the case where the Commission 
affirmatively seeks action against a delin- 
quent and where a respondent petitions for 
review, thus affirming the validity of his 
own conduct and the invalidity of the Com- 
mission action. So the cases have consist- 
ently ruled that in the latter case the matter 
is ripe for full decision, and that two bites 
at the same cherry are not necessary before 
a violator of a duly affirmed order can be 
punished, 


*Lack of extra-circuit support may perhaps 
be connected with the changing trend, from an 
early heavy burden upon the Commission to 
show violation of its order, F. 7’. C. v. Standard 
Education Society, 7 Cir., 14 F. 2d 947, down 
through carious cases, even before the amend- 
ment of 1938, which in substance placed a bur- 
den on the respondent to show that he no 
longer was doing the questioned acts or assert- 
ing the right to do so. See, e. g., National 
Silver Co. v. F. T. C., 2 Cir., 88 F. 2a 425, 428; 
F. T. C. v. Wallace, 8 Cir., 75 F. 2d 1335 
F. T. C. v. Goodgrape Co., 6 Cir., 45 F. 2d 70; 
F. T. C. v. Baltimore Paint & Color Works, 4 
Cin, 4.200474 A Te Ge: Morrissey, 7 Cir., 
47 F. 2d 101, cf. Butterick Co. v. F. T. Gs; 
2 Cir., 4 F. 2d 910, 913. Under such a rule 
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what the petitioner can hope to obtain by the 
present maneuver is littie indeed. 

Compare 15 U. S. C. § 21: 3d paragraph, 
“Tf such person fails or negiects to obey such 
order’ (italics supplied) the Commission may 
apply to a court of appeals for enforcement 
of its order, with the 4th paragraph, beginning, 
“Any party required by such order of the Com- 
mission * * * to cease and desist from a viola- 
tion charged’’ may obtain a court review by 
filing its petition, and continuing that upon 
the filing of a transcript of the record by the 
Commission “‘the court shall have the same 
jurisdiction to affirm, set aside, or modify the 
order of the Commission * * * as in the case 
of an application by the Commission * * * for 
the enforcement of its order.”’ 
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The cases in support of this proposition 
are too many and too important to be dis- 
missed on the ground that we think their 
discussion of the issue perchance inade- 
quate. The principle appears to apply also 
whether the Commission has cross-peti- 
tioned for enforcement, as in the cases cited 
in Group 1 hereinafter, or whether it has 
not, as in the cases cited in Group 2. See, 
é.g., the following cases in Group 1: Eliza- 
beth Arden, Inc. v. F. T. C., 2 Cir., 156 F. 
2d 132, certiorari denied 331 U. S. 806; South- 
gate Brokerage Co. v. F. T. C., 4 Cir., 150 
F. 2d 607, certiorari denied 326 U. S. 774; 
Modern Marketing Service v. F. T. C.,7 Cir., 
149 F. 2d 970; Signode Steel Strapping Co. 
DailenGer 40 Ciry tao. teased 4s eu0= 
Crawford Co. v. F. T. C., 5 Cir., 109 F. 2d 
268, certiorari denied 310 U. S. 638; Oliver 
Bros. v. F. T. C., 4 Cir., 102 F. 2d 763. And 
the following cases in Group 2: E. B. Muller 
on Gay vel ni Cleo PCirks 142 Rh aZdy bil 
Quality Bakers of America v. F. T. C., 1 Cir., 
114 F. 2d 393; Carter Carburetor Corp. v. 
F.T. C., 8 Cir., 112 F. 2d. 722; Great Atlantic 
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& Pacific Tea Co; v; F. T. C., 3 Cir:, 106 F. 2d 
667, certiorari denied 308 U. S. 625. Moreover, 
the Supreme Court itself has granted enforce- 
ment under like circumstances, both on cross- 
petition, F. T. C. v. A. E. Staley Mfg. Co., 324 
U. S. 746, 760 (cf. below, A. E. Staley Mfg. 
GO, LIEN OS IN Ges WAU Ail PAL BODY Gre 
so far as appears, without such petition, 
F. T. C. v. Cement Institute, 33 U. S. 683, 
730. 


In view of this number and weight of 
authority, petitioner had indeed hardihood 
to raise the issue; and our decision herein 
must promote confusion in view of our 
earlier rulings.’ At the very least, since the 
Act is at most ambiguous on our exact 
point, we have a ¢hoice permitting us to 
follow the cases in the newer and more 
direct procedure, rather than choosing to 
tie up commission practice with merely 
repetitious hearings which can do even the 
petitioner no good except for the everlast- 
ing hope of mischance from a surfeit of 
judicial proceedings.* I would deny the 
petition. 


[f 62,911] Ollie Brownlee v. Malco Theatres, Inc., Malco Realty Corporation, and 


Tenarken Paramount Corporation. 


In the United States District Court for the Westrn District of Arkansas, Fort Smith 


No. 963. Dated August 23, 1951. 


Clayton Antitrust Act 


Treble Damage Actions—Sufficiency of Complaint—Sufficiency of Allegation of In- 
jury to the Business or Property of Plaintiff—A treble damage action brought by a 
prospective purchaser of a motion picture theatre against theatre owners, who are alleged 
to have conspired to induce one of the defendants to sell a motion picture theatre to 
them on the promise that the theatre would be withdrawn from competition, is dismissed 
for failure to state a cause of action since the allegations in the complaint fail to show an 
injury to the business or property of the plaintiff by reason of anything forbidden in the 
antitrust laws. The failure to secure the purchase of the theatre is not an injury to any 
vested business or property right of the plaintiff. It is essential that the allegation of 
specific injury to the plaintiff differ from that sustained by htm as a member of the general 
public as it is necessary in order to recover treble damages under Section 4 of the Clayton 
Antitrust Act that the plaintiff be injured in his business or property. 


See the Clayton Act annotations, Vol. 1, ff 2024.19, 2024.49. 


Division. 


3 Although I do not view it as in any way 
determinative, I do feel that the opinion is 
seriously in error in the suggestion of uncon- 
tradicted evidence ‘‘that the petitioner’s prac- 
tice had been abandoned.’’ This is violently 
controverted by the Commission. As I read the 
evidence, it was to the effect that while the war 
did bring about ‘‘radical changes’’ yet at the 
time of the hearing in 1946 there was still 
discount to ‘‘wholesalers’’ and ‘‘applicators’’ 
in New Orleans, claimed to be ‘‘because of 
Competitive conditions’—a point obviously pro- 
ductive of dispute until and unless settled by 
supportable findings. 
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4One may indeed wonder how much of prac- 
tical usable law the petitioner has secured. The 
Commission has referred us to several un- 
reported decisions of ours where we have up- 
held contempt proceedings without enforcement 
on top of affirmance, and the wisdom of ven- 
turing a violation for lack of Pelion on Ossa 
might well seem doubtful. A court even mod- 
erately jealous of its own dignity might well 
gag at overlooking planned violation of its own 
order of affirmance merely because the latter 
lacked the two mystic words: ‘‘Enforcement 
granted.’’ 
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Treble Damage Actions—Violation of Consent Decree as Evidence of Unlawful Con- 
spiracy—Pleading.—It is improper to plead a breach of a consent decree as evidence of 
an unlawful conspiracy to prevent a party from purchasing a theatre when the basis of 
the party’s claim is not the decree but the violation on the part of a conspirator of the 


antitrust laws. 


See the Clayton Act annotations, Vol. 1, 2025.12. 


For the plaintiff: 
Arkansas. 


For the defendants: 


Paul E. Gutensohn (Gutensohn and Ragon), of Fort Smith, 


Lem C. Bryan, for Malco Theatres, Inc., and Malco Realty 


Corp., and J. S. Daily (Daily and Woods), for Tenarken Paramount Corp., all of Fort 


Smith, Arkansas. 
Opinion 
[Motions To Dismiss Treble Damage Suit] 


Miter, District Judge: [Jn full text ex- 
cept for omissions indicated by asterisks] The 
questions before the court arise on the 
Motion of defendant, Tenarken Paramount 
Corporation, to dismiss, and Motions of de- 
fendants, Malco Theatres, Inc., and Malco 
Realty Corporation, to dismiss. 

The contentions of the parties have been 
presented on written briefs and oral argu- 
ment. 


The basis of each of the motions of these 
defendants is that the complaint does not 
state a claim against them. In addition to 
the motion to dismiss for failure to state a 
claim, each of these defendants seeks to 
strike portions of the complaint. 


The motions to dismiss for failure to 
state a claim challenge the sufficiency of the 
complaint and raise the question whether a 
claim against the defendants is stated. 


[Detailed Pleading Not Necessary] 


* * * The courts recognize the difficulty 
in actions of this character in setting forth 
in precise detail the acts which constitute 
alleged violations of the antitrust laws, and 
in view of the provisions of Rule 8 (a), 
Federal Rules of Civil Procedure, it is not 
necessary to set out in detail the acts com- 
plained of, nor, the circumstances from 
which the pleader draws his conclusions 
that violations of the Acts of Congress have 
occurred and the pleader has been damaged. 
Lomstana Farmers Protective Union, Inc., v. 
Great Atlantic and Pacific Tea Co. of 
America, Inc., et al., 8 Cir., 131 F. 2d 419. 


In determining the sufficiency of a com- 
plaint in a case of this kind the plaintiff 
must be given liberal latitude in the plead- 
ings, since it is inherent in such action that 
all of the details and specific facts relied 
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upon cannot properly be set forth as part 
of the pleadings. 


[Applicable Statutes] 


Sec. 1, Title 15 U. S. C. A. provides: 

“Every contract, combination in the 
form of trust or otherwise, or conspiracy, 
in restraint of trade or commerce among 
the several States, or with foreign na- 
tions, is declared to be illegal.” 

Sec. 15, supra, provides: 

“Any person who shall be injured in 
his business or property by reason of any- 
thing forbidden in the anti-trust laws may 
sue therefor in any district court of the 
United States in the district in which the 
defendant resides or is found or has an 
agent, without respect to the amount in 
controversy, and shall recover threefold 
the damages by him sustained, and the 
cost of suit, including a reasonable at- 
torney’s fee.” 

Sec. 16, supra, provides that any final 
judgment or decree rendered in any criminal 
prosecution or any suit in equity brought 
by the United States under the antitrust 
laws which holds in effect that a defendant 
has violated said laws shall be prima facie 
evidence against said defendant in any suit 
or proceeding brought by any other party 
against such defendant under said laws as 
to all matters respecting which said decree 
would be an estoppel as between the par- 
ties thereto. 


[The Complaini| 


* Oe 


[Jurisdiction Under Antitrust Laws] 


Paragraph 2 alleges that the jurisdiction of 
this court is invoked under the various 
provisions of the antitrust laws. 


[Paramount Decree Pleaded] 


Paragraph 3 alleges that Paramount Pic- 
tures, Inc, and the defendant, Malco 
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Theatres, Inc., had prior to the institution 
of the suit engaged in a combination in 
restraint of trade by entering into a part- 
nership for the operation of theatres in Fort 
Smith, Arkansas, and other places; that in 
a suit brought by the United States in the 
United States District Court for the South- 
ern District of New York against the said 
Paramount Pictures, Inc., a decree was en- 
tered apparently based upon a statement of 
the Paramount Pictures, Inc., that in order 
to prevent discrimination against other ex- 
hibitors and distributors of motion pictures 
and for the purpose of promoting substan- 
tial independent theatre competition for the 
Paramount theatres and in order te pro- 
mote competition in the distribution and 
exhibition of films generally that it was 
willing to have the court direct, and the 
court did direct, it to sever its relationship 
with the defendant, Malco Theatres, Inc. 
At that time the theatres in Fort Smith in 
which Paramount Pictures, Inc., and the 
defendant, Malco Theatres, Inc., were 
jointly interested were Hoyt’s, Fort, Up- 
town, Temple, Plaza, New and Joie. The 
plaintiff further alleges that the consent 
judgment enjoined Paramount 


“from making or enforcing any agree- 
ment which restricts the right of any 
other exhibitor to acquire a motion pic- 
ture theatre.” 


In the division of the property of the de- 
fendant, Malco Theatres, Inc., and the said 
Paramount Pictures, Inc., Paramount ob- 
tained the Joie and Hoyt’s Theatres, while 
the defendant, Malco Theatres, Inc., ob- 
tained the New, Plaza, Fort and Uptown. 


[The Cause of Action] 


In Paragraph 4 the plaintiff alleges that 
prior to the filing of the complaint, which 
was filed June 9, 1951, he had been em- 
ployed by the defendant, Malco Theatres, 
Inc., Paramount Theatres, Inc., and Tenarken 
Paramount Theatres, Inc., as manager and 
operator of its theatres, presumably in Fort 
Smith, Arkansas; that on July 16, 1950, plain- 
tiff entered into negotiations with certain rep- 
resentatives of the defendant, Tenarken Para- 
mount Corporation, for the purchase of Hoyt’s 
Theatre and that he continued his negotiations 
for the purchase of said theatre until and after 
he was relieved of his employment as 
manager of the Joie and Hoyt’s Theatres. 
On January 20, 1951, he was discharged 
from his employment by a representative 
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of the defendant, Tenarken Paramount 
Corporation, and that said representative 
advised him at that time that Hoyt’s 
Theatre was for sale and that he believed 
the plaintiff might be able to purchase it; 
that during the pendency of the negotia- 
tions the defendants, Malco Theatres, Inc., 
and Malco Realty Corporation, learned of 
the negotiations between the plaintiff and 
the defendant, Tenarken Paramount Cor- 
poration, and thereupon induced the de- 
fendant, Tenarken Paramount Corporation 
to sell to them the said Hoyt’s Theatre on 
the promise that the said Hoyt’s Theatre 
would be closed and thereby withdrawn 
from competition with the other theatres 
owned by the defendants in Fort Smith; 
that later the Hoyt’s Theatre was reopened 
and plaintiff alleges that it was reopened 
because it was learned by the defendants 
that the plaintiff intended to file this suit. 
Plaintiff further alleges that the sale and 
purchase of the said Hoyt’s Theatre was 
contrary to the express provisions of the 
consent decree referred to by the plaintiff 
and that the defendants conspired in the 
sale of the said theatre to discriminate 
against this plaintiff from promoting sub- 
stantial independent theatre competition for 
Paramount theatres; and that the acts of 
the defendants in entering into the contract 
for the sale of Hoyt’s Theatre shows a 
combination in the form of a trust and 
conspiracy in restraint of trade and com- 
merce, and that by reason of the wrongful 
and unlawful acts of the defendants herein 
in conspiring to keep the plaintiff, Ollie 
Brownlee, from the purchase of the said 
Hoyt’s Theatre he has been damaged in 
the sum of $50,000.00. 
4. ek 


[Injury to Business or Property Essential] 


The determination of the question whether 
plaintiff has alleged facts which give him, 
as an individual, the right to maintain this 
suit under the provisions of Sec. 15 is im- 
portant and should be considered. The 
right to maintain a suit of this nature is 
predicated upon the fact that the forbidden 
act injured the plaintiff in his business or 
property. 


[Plaintiff Only a Prospective Purchaser} 


Allegations of the complaint disclose that 
the plaintiff, at the time the alleged for- 
bidden acts were committed, was not an 
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exhibitor of motion picture films and was 
not engaged in the operation of a motion 
picture theatre. He had for more than 30 
years been an employee of firms and corpo- 
rations that were engaged in such business 
and after his discharge from his employ- 
ment by the defendant, Tenarken Paramount 
Corporation, was without employment and 
was not engaged in business of any kind. 
At the time he was discharged as manager 
of the theatres that were being operated by 
the said defendant he was negotiating with 
said defendant for the purchase of Hoyt’s 
Theatre in Fort Smith, but before the nego- 
tiations were completed and before a valid 
contract for the sale and purchase of said 
theatre was entered into the theatre was 
sold to the defendant, Malco Realty Cor- 
poration, and it is this act of which the 
plaintiff complains and which he alleges as 
the basis of his claim for damages. 


[No Vested Rights in Theatre| 


The plaintiff does not and apparently 
cannot allege that he ever acquired any 
vested rights in Hoyt’s Theatre or a right 
to enforce specific performance and to com- 
pel a conveyance of the same to him. Giving 
to the complaint the most favorable con- 
struction in favor of the statement of a 
cause of action it merely reveals that the 
plaintiff desired to buy the property but 
did not complete his negotiations for it 
and that it was sold by one ofthe defend- 
ants to another of the defendants before he 
succeeded in acquiring any rights in regard 
to or interest in the property. 


[Contractual Relationship not Necessary] 


The plaintiff contends that his cause of 
action is not dependent upon any contractual 
relationship between him and the defend- 
ants. That contention is sound, because 
the right of action of the plaintiff, if any, 
is founded upon the tort of the defendant 
and not upon the violation of any contract. 


As stated by Judge Gardter in the case 
of Clark Oil Co., et al. v. Phillips Petroleum 
Co., et al., 8 Cir., 148 F. 2d 580, 582, the 
rule in that respect is as follows: 


“Under the Clayton Act the right is 
not confined to persons in privity with 
the wrongdoer, but is given to anyone 
who has suffered injury to his business 
or property by reason of the wrongful 
acts. Under this law a civil action may 
be maintained for threefold the damages 
by him sustained.” 
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This is the rule that was applied by 
Judge Learned Hand in the case of Vines 
v. General Outdoor Advertising Co., 2 Cir., 
171 F. 2d 487, in which he stated, at page 491: 


“We cannot deny the plaintiff an oppor- 
tunity to prove that the defendant would 
have allowed him to continue to be the 
solicitor of the Liebmann Breweries, if it 
had not transferred the account to Out- 
door Advertising Co., Inc.; or to prove 
that the transfer was in pursuance of an 
unlawful agreement between the two 
companies. If he should succeed on both 
issues, it would be no defense that the 
defendant was not bound to him by con- 
tract not to take away assigned advertisers.” 


This rule is universal and has been ap- 
proved by the Supreme Court in many cases. 
See, Bigelow et al. v. R. K. O. Radio Pictures 
et al., 327 U. S. 251, and cases therein cited 
and discussed. 


[Injury to Business or Property Necessary] 


However, in all the cases where this par- 
ticular question has been discussed, the 
plaintiff was engaged in a business and 
allegedly was either prevented from con- 
tinuing therein or from extending his busi- 
ness by the unlawful act on the part of 
the defendant and suffered damage to an 
established business in which he had a 
vested interest or which he had a right 
to continue and to expand without unlawful 
interference by the defendant. 


[Situation of Plaintiff Must Be Different 
from that of General Public] 


Some opinions, such as Triangle Condmt 
and Cable Co., Inc., v. National Electric Prod- 
ucts Corporation, 3 Cir., 152 F. 2d 398, con- 
tain statements to the effect that the antitrust 
laws have the limited purpose of affording 
compensation to those that have at least 
the intent and preparedness of engaging in 
a designated business and who are actually 
injured in their business or property by an 
unlawful act. In all of such opinions you 
find the statement, 


“the situation of such plaintiff must be 
different from that of the general public.” 


[Plaintiff in Similar Position as 
General Public] 


At the time the sale was consummated 
the plaintiff occupied the same position as 
the general public, and while it may be 
inferred from the complaint that had he 
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been successful in the purchase of the 
theatre, he would have operated it in com- 
petition to other theatres being operated by 
the defendants, Malco Theatres, Inc., and 
Tenarken Paramount Corporation, and that 
he was prevented from consummating the 
purchase of the theatre building because of 
the conspiratorial agreement between said 
defendants and thus was prevented from 
entering the business as a competitor of the 
defendants. The complaint discloses that 
he never acquired any interest in the theatre 
and did not have any interest in any theatre, 
and the failure of his negotiations for the 
purchase of the theatre did not injure him 
in his business or property any more than 
it may have injured any member of the 
general public who might have been de- 
sirous of buying the property. 

If the plaintiff can maintain this suit 
merely because he desired to buy the prop- 
erty and was unable to persuade the owner 
to sell him the property, then it would be 
possible for any citizen to maintain a similar 
suit who had discussed in any manner with 
any owner or his agent the possibility of 
' buying a building suitable for the operation 
of a theatre, and that would be true regard- 
less of the prior business or lack of business 
that the person was engaged in at the time 
he had the idea that he would like to pur- 
chase property and enter the show business. 


[Pecuniary Damage to Business or 
Property Essential] 


The plaintiff must show and must allege 
facts that show actual pecuniary damage and 
a direct injury to his business or property 
by reason of the alleged unlawful act aside 
from the injury common to the general 
public. 

The case of Beegle v. Thomson, 7 Cir., 
138 F. 2d 875, was a case where the plaintiff 
Beegle sought recovery of damages in 
Counts 1, 2, 3 and 4 for the alleged in- 
fringement of a patent, and in the 5th count 
the plaintiff sought recovery for injury 
arising from the defendant’s alleged viola- 
tion of the antitrust laws. The court held 
that the defendant had not infringed the 
patent of the plaintiff and as to the claim 
asserted in Count 5 said, at page 881 of the 
opinion: 

“Sec. 15, allowing private parties treble 
damages for i injury accruing to their busi- 
ness from violations of the anti-trust act, 
embraces, as one of the essential to such 
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action, injury to plaintiff’s business. The 
complaint must affirmatively show this 
injury. It is not enough to allege some- 
thing forbidden and claim damages resulting 
therefrom. Allegation of the specific in- 
jury suffered by plaintiff differing from 
that sustained by it as a member of the 
community is essential. The manner, na- 
ture, character and extent of the injury 
sustained and the facts from which injury 
accrues and upon which damages may be 
assessed as well as those with regard to 
the effect of the alleged violation upon 
plaintiff’s business must be pleaded. The 
mere existence of a violation is not suff- 
cient ipso facto to support the action, for 
no party may properly seek to secure 
something from another without allega- 
tion and proof of facts demonstrating 
pecuniary loss springing from or conse- 
quent upon the unlawful act.” 


See, also, the case of Twin Ports Oil Co. 
v. Pure Oil Co., 8 Cir., 119 F. 2d 747. 


[Pleading of Paramount Decree Improper] 


Adverting to the part of the motions that 
seeks to strike certain allegations contained 
in the complaint relative to the decree of 
the United States District Court for the 
Southern District of New York, it appears 
to the court that it is not proper to plead 
the decree, because the basis of plaintiff’s 
claim is not the decree but the violation on 
the part of the defendant of the antitrust 
laws and the injury to his business or prop- 
erty by reason of such violations. 


[Motions To Dismiss Sustained] 


Since the affirmative allegations contained 
in the complaint fail to show an injury to 
the business or property of the plaintiff by 
reason of anything forbidden in the anti- 
trust laws, he is not entitled to maintain this 
suit. The allegations show that the injury 
received by paintiff, if any, was the same 
as that received by the general public, and 
while the court does not desire to preclude 
the plaintiff from amending his complaint 
to show an injury to his business or prop- 
erty, yet, it seems that in view of these 
affirmative allegations it would be difficult 
for the plaintiff to now make the necessary 
allegations to show an injury to his business 
or property, and the motions should be 
sustained in accordance with the above, sub- 
ject to the right of the plaintiff to amend 
his complaint against the defendants, Malco 
Theatres, Inc., Malco Realty Corporation 
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and Tenarken Paramount Corporation, within 
20 days, and if such an amendment is ten- 


Court Decisions 
Minnesota Attorney General’s Opinion 
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9-13-51 


dered it may be filed and further proceedings 
in accordance with the law will follow. 


[J 62,912] Opinion of the Attorney General of Minnesota. 


Addressed to Verne E. Joslin, Acting Commissioner of the Department of Business 
Research and Development, by Irving M. Frisch, Special Assistant Attorney General, 
for J. A. A. Burnquist, Attorney General. August 10, 1951. 


Minnesota Unfair Trade Practices Act 


Sales Below Cost—Free Articles Given by Wholesalers to Retailers—When Statute 
Violated.—A wholesaler may legally give away an article of merchandise free of charge 
with a purchase of a definite amount of goods purchased by a retailer if the selling price 
of the goods purchased would not be less than two per cent above the wholesaler’s cost 
of the free article and the goods sold. If the combined wholesaler’s cost of the free article 
and purchased goods is less than two per cent above the selling price of the goods sold, 
the giving away of the free article would be prima facie evidence of a sale at less than 
cost and would violate the law if made for the purpose or with the effect of injuring 


competitors or destroying competition. 


See the State Laws annotations, Vol. 2, J 8428.30. 


QUESTION 


“A wholesaler inquires as to whether 
he can legally give away an article of 
merchandise free of charge with a pur- 
chase of a definite amount of goods pur- 
chased by a retailer.” 


ANSWER 
[Where Act Would Not Be Violated] 


It is our opinion that the giving away of 
this article of merchandise would not be 
invalid provided the selling price of the 
goods purchased would not be less than 
two per cent above the wholesaler’s cost of 
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the free article and the goods sold, com- 
bined together. 


[Where Act Would Be Violated] 


However, if the combined wholesaler’s 
cost of both the free and the purchased 
goods is less than two per cent above the 
selling price of the goods sold, then, in 
accordance with said § 325.52, M. S. 1949, 
the giving away of the free article would 
be prima facie evidence of a sale at less 
than cost and, therefore, would not be valid 
if made “for the purpose or’with the effect 
of injuring competitors or destroying com- 
petition.” 


Copyright 1951, Commerce Clearing House, Inc. 
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[] 62,913] Seagram-Distillers Corporation v. Ben Greene, Inc. 


Calvert Distillers Corporation; West’s Drug Stores, Inc. and Royal Palm Pharmacy of 
Fort Myers, Inc., Intervenors v. Ben Greene, Inc. 


Frankfort Distillers Corporation; West’s Drug Stores, Inc. and Royal Palm Pharmacy 
of Fort Myers, Inc., Intervenors v. Ben Greene, Inc. 


In the Supreme Court of the State of Florida, Nos. 22,114, 22,115, and 22,116, June 
Term, A. D. 1951. Filed September 14, 1951. 


Appeals from the Circuit Court for Pinellas County. 


Victor O. WEHLE, Judge. Af- 
firmed. ; 


Florida Fair Trade Act 


State Fair Trade Act—Constitutionality—Enforcement Against Non-Signers—Schweg- 
mann Decision.—A lower court’s decision holding that the Florida Fair Trade Act is un- 
constitutional on the ground that the regulation of resale prices is an improper exercise 
of the State’s police power and that a legislative finding of fact does not cure the unconstitu- 
tionality is afhrmed. In the action, an injunction was sought to restrain the defendant from 
selling fair-trade products below prices established by the plaintiff in fair-trade contracts 
with various dealers in the State, although the defendant was not a party to any fair-trade 
agreement with the plaintiffs. If it were not for the fact that the complaint affirmatively 
shows that the defendant was a non-signer and except for the United States Supreme Court’s 
holding in the Schwegmann decision, the court would probably be faced with the query as 
to whether the trial court erred in dismissing the complaint in the absence of any pleading 
challenging and proof refuting the legislature’s finding of fact. The trial court was correct 
in dismissing the complaint since the defendant was a non-signer. Therefore, the effect 


and validity of the legislature’s finding of fact need not be discussed. 


See the Sherman Act annotations, Vol. 1, { 1250.136; Resale Price Maintenance Com- 
mentary, Vol. 2, § 7128, 7131, 7132, 7306; State Laws annotations, Vol. 2, {| 8164.03. 


For the appellants: Harris, Barrett, McGlothlin and Dew, John D. Harris, and H. L. 


McGlothlin. 
For the appellee: Robert W. Fisher. 


For the intervenors: S. Henry Harris and William C. Harris, for West’s Drug Stores, 
Inc., and Royal Palm Pharmacy of Fort Myers, Inc. 


John T. Wigginton and Caldwell, Parker, Foster and Wigginton as Amicus Curiae; 
Sam Bucklew, for The International Silver Co., as Amicus Curiae. 


Affirming an opinion of the Circuit Court for Pinellas County, reported at {] 62,668. 


En Banc 


Hogson, J: [/n full text] In each of these 
cases, which have been consolidated, the 
questions presented for our determination 
are identical. Indeed, with one exception, 
every question posed by appellants was de- 
termined by this Court adversely to appel- 
lants’ position in and by our decision in the 
case of Liquor Store, Inc. v. Continental Dis- 
tilling Corporation (Fla.) 40 So. 2d 371. 

The question which was not, and which 
could not have been, presented in the above 
mentioned case is the one which deals with 
the findings or recitations of fact and dec- 
laration of necessity as to the State’s eco- 
nomic policy made by the legislature and 
incorporated in Chapter 25,204, Laws of 
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Florida, 1949, which Act is now before us 
for consideration. 


[Legislative Findings of Fact Subject to 
Judicial Inqury| 


Section 1 of Chapter 25,204, supra, is en- 
titled “Findings of Fact.” Epitomized, the 
legislature’s declarations were that the en- 
actment of Chapter 25204, supra, will serve 
the public interest and general welfare of the 


State of Florida, will prevent the creation 


and perpetuation of monopoly and that the 
Act constitutes a lawful exercise of the 
police power. The general rule is that find- 
ings of fact made by the legislature are 
presumptively correct. However, it is well 
recognized that the findings of fact made by 
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the legislature must actually be findings of 
fact. They are not entitled to the presump- 
tion of correctness if they are nothing more 
than recitations amounting only to conclu- 
sions and they are always subject to judicial 
inquiry. Moreover, findings of fact made by 
the legislature do not carry with them a 
presumption of correctness if they are ob- 
viously contrary to proven and firmly estab- 
lished truths of which courts may take judi- 
cial notice. If the subject upon which the 
legislature makes findings of fact is one 
which is fairly debatable, the presumption 
of correctness attaches and remains extant 
until and unless such findings are challenged 
and disproved in an appropriate proceeding. 


[Injunction Sought Against Non-Signer] 


The cases now under consideration were 
brought in the Circuit Court of Pinellas 
County by the appellants Seagram- Distillers 
Corporation, Calvert Distillers Corporation 
and Frankfort Distillers Corporation, against 
the appellee Ben Greene, Inc. The relief 
sought in each of these suits was an injunc- 
tion against Ben Greene, Inc., restraining 
and enjoining Ben Greene, Inc., a corpora- 
tion, its agents, servants and employees from 
selling, offering for sale, or advertising for 
sale any of the beverage products described 
in the several bills of complaint at prices less 
than the prices established by appellants in 
and by their fair-trade agreements with vari- 
ous liquor dealers in the City of St. Peters- 
burg and elsewhere in the State of Florida 
[Ben Greene, Inc., appellee, although re- 
quested or invited to do so, did not execute 
an agreement with any of the appellants] 
and from offering or making any conces- 
sions whatsoever, whether by the giving of 
coupons or otherwise, in connection with any 
such sale, and from offering or giving any 
article of value in connection with the sale 
of any such products, and from the sale, or 
offering for sale, of any such commodity or 
product in combination with any other com- 
modity. Appellants’ suits were founded upon 
the provisions of Chapter 25,204, supra. 


[Trial Court Grants Motion to Dismiss] 


The appellee, Ben Greene, Inc., filed a 
motion to dismiss the bill of complaint in 
each of the several suits. The Chancellor 
granted the motions to dismiss and appel- 
lants filed notices of appeal. 
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[Schwegmann Decision Controls Case] 


The Chancellor in dismissing the bills of 
complaint held Chapter 25,204, supra, to be 
unconstitutional and invalid. Obviously he 
was guided by our opinion in the case of 
Liquor Store, Inc. v. Continental Distilling 
Corporation, supra, but the Act which we 
declared unconstitutional did not contain 
legislative findings of fact. Consequently, if 
it were not for the fact that the bills of 
complaint filed by appellants show affirma- 
tively that Ben Greene, Inc., was a “non- 
signer” and except for the recent opinion of 
the United States Supreme Court in the 
cases of Schwegmann Brothers, et al. v. Cal- 
vert Distillers Corporation, et al., and Schweg- 
mann Brothers et al. v. Seagram-Distillers 
Corporation, WSs ~/leSups Cta745: 
95 L. Ed. 684, we probably would be faced 
with the query as to whether the Chancellor 
erred in dismissing the bills of complaint in 
the absence of any pleading directly chal- 
lenging and proof refuting, the legislature’s 
findings of fact. 


[Question of Legislative Findings of Fact Not 
Determined] 


The learned Chancellor was eminently 
correct in dismissing the several bills of 
complaint since it is clear that Ben Greene, 
Inc., did not sign any contracts or agree- 
ments with any of the appellants. It is, 
therefore, unnecessary for us to discuss fur- 
ther or to decide the question of the effect 
which this Court should give to the legis- 
lature’s findings of fact, or to determine 
whether the recitations contained in Section 
1 of Chapter 25,204, supra, are actually find- 
ings of fact as distinguished from mere con- 
clusions. Except for such so-called findings 
of fact contained in Chapter 25,204, supra, 
there is no material difference between said 
Act and Chapter 19,201, Laws of Florida, 
1939. 

[Dismissal of Actions Affirmed] 

The final decrees entered by the Chan- 
cellor below dismissing the several bills of 
complaint are affirmed upon authority of 
Schwegmann Brothers, et al. v. Calvert Dis- 
tillers Corporation, et al., and Schwegmann 
Brothers, et al. v. Seagram Distillers Corpora- 
tion, supra, and Liquor Store, Inc. v. Con- 
tinental Distilling Corporation, supra. 

Affirmed. 

SEBRING, C. J., CHAPMAN, THOMAS, ADAMS, 
JJ., and Lewis, Associate Justice, concur. 
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[] 62,914] United States v. Parke, Davis and Company, and Eli Lilly and Company. 


; In the United States District Court for the Eastern District of Michigan, Southern 
Division. No. 8940. Filed September 6, 1951. 


Sherman Antitrust Act 


Consent Decree—Medicine Capsules—Filling Machines—Patents.—Manufacturers of 
gelatin medicine capsules, who are alleged to have obtained control over machinery used 
in the making and filling of such capsules and to have utilized this control to achieve a 
monopoly over the manufacture and sale of such capsules, are prohibited in a consent 
decree from acquiring any interest in any business engaged in the manufacture or sale of 
capsules or capsule machines; from furnishing technical information to the other defend- 
ant; from entering into any agreement for the sale of such capsules or lease of such 
machines, or fixing a price charged therefor, on the understanding that the purchaser shall 
not use such capsules with the machines manufactured by third parties or that the lessee 
Shall not use in connection with such machines capsules manufactured by third parties; 
from conditioning sales or leases upon the condition that the purchaser or lessee shall 
purchase a specified volume of supplies; from fixing the price at which capsules are sold 
and from granting cumulative quantity discounts to purchasers; and from entering into 
any agreement to restrict any person from manufacturing such capsules or machines. 


The decree directs the defendants to grant to applicants a royalty-free, nonexclusive 
license to existing patents; to grant to applicants a nonexclusive license on a reasonable 
royalty basis to certain future patents; to offer to sell machines, now leased, to such 
lessees; to make reasonable and non-discriminatory sales or leases of machines to other 
persons; to furnish applicants written manuals describing processes, materials and equip- . 
ment used by the defendants in the manufacture of capsules; and to furnish to lessees and 
licensees of machines technical information relating to such machines. 


See the Sherman Act annotations, Vol. 1, § 1210.335, 1220.203, 1240.172, 1270.401, 
1530.10, 1530.40, 1530.90, 1590. 


For the plaintiff: HH. G. Morison, Assistant Attorney General; Sigmund Timberg, 
Marcus A. Hollabaugh, Edwin H. Pewett, and John W. Neville, Special Assistants to the 
Attorney General; Charles F. B. McAleer and Franklin C. Knock, Trial Attorneys; and 
Edward T. Kane, United States Attorney. 


For the defendants: Edward S. Reid, Jr. and James E. Tobin (Miller, Canfield. 
Paddock and Stone, Detroit, Mich., of counsel), for Parke, Davis and Co.; Robert E. 
McKean, Joseph J. Daniels, and William G. Davis (Dickinson, Wright, Davis, McKean 
and Cudlip, Detroit, Mich., and Baker and Daniels, Indianapolis, Indiana, of counsel), for 
Eli Lilly and Co. 


Final Judgment 


Koscinski, ArtHur A., District Judge: 
[In full text] The plaintiff, United States 
of America, having filed its complaint 
herein on February 9, 1950; both defendants 
having appeared and filed their separate I 
answers to said complaint denying any vio- 


of any issue of fact or law herein, and upon 
consent as aforesaid of all the parties 
hereto; 

It is therefore ordered, adjudged and 
decreed, as follows: 


lation of law; and the plaintiff and said 
defendants, by their respective attorneys, 
having severally consented to the entry of 
this Final Judgment without trial or ad- 
judication of any issue of fact or law herein, 
and without admission by any party in re- 
spect of any such issue; 


Now, therefore, before the taking of any 
testimony and without trial or adjudication 


Trade Regulation Reports 


[Cause of Action Under Sherman Act] 


This Court has jurisdiction of the sub- 
ject matter hereof and of all parties hereto. 
The complaint states a cause of action 
against the defendants under Sections 1 and 
2 of the Act of Congress of July 2, 1890, 
entitled ““An Act to Protect Trade and Com- 
merce Aganist Unlawful Restraints and 
Monopolies,” as amended. 
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II 
[Definitions] 


As used in this judgment: 


(A) “Parke, Davis” means the defendant 
Parke, Davis & Company, a corporation 
organized and existing under the laws of 
the State of Michigan. 


(B) “Lilly” means the defendant Eli 
Lilly and Company, a corporation organ- 
ized and existing under the laws of the 
State of Indiana. 


(C) “Capsules” means empty hard gelatin 
capsules, varying in size and color and con- 
sisting of two parts, a “top” and a “body,” 
the top being precision designed to fit 
snugly over the body after the capsule is 
filled. 


(D) “Capsule manufacturing machine” 
means a Semi-automatic or automatic ma- 
chine for making capsules. 


(E) “Capsule filling machine” means a 
semi-automatic or automatic machine used 
in the filling and closing of capsules. 


(F) “Existing Patents” means all United 
States letters patent and rights under 
United States letters patent issued or ac- 
quired on or before the date of this Final 
Judgment, relating to capsules and any 
method, material, equipment or process in- 
volved in the manufacture or filling of cap- 
sules including, but not limited to, United 
States Patent No. 1,978,829 and United 
States Patent No. 2,491,475, and all reissues, 
divisions, continuations or extensions thereof. 


(G) “Future Patents” means all United 
States letters patent and rights under letters 
patent issued or acquired, and all patent 
applications iow pending, or which are filed 
or acquired, between the date of this Final 
Judgment and five years thereafter, and 
the United States letters patent which may 
issue upon such applications relating to 
capsules and any method, material, equip- 
ment or process involved in the manufac- 
ture or filling of capsules, and all reissues, 
divisions, continuations or extensions 
thereof. 

III 


[Applicability of Judgment] 


The provisions of this judgment appli- 
cable to any defendant shall apply to such 
defendant, its successors, subsidiaries, as- 
signs, officers, directors, agents, employees, 
and all other persons acting or claiming to 
act through or for such defendant. 
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IV 
[Provisions and Agreements Terminated] 


(A) The following provisions of the agree- 
ment dated September 24, 1929 between 
Parke, Davis and Arthur Colton Company 
are hereby terminated and cancelled: 


(a) Paragraph 1 of that agreement, en- 
titled “Future Activities of Arthur Colton 
Company, its Officers and Employees.” 

(b) Paragraph 2 of that agreement, en- 
title “Patents and Improvements.” 

(c) Subparagraph (b) of Paragraph 5 
of that agreement entitled “Contracts.” 

(d) Paragraph 6 of that agreement, en- 
titled “Capsule Filling Machinery.” 

(e) Paragraph 8 of that agreement, en- 
titled “Additional Capsule Making Ma- 
chinery.” 

(B) The agreement dated October 19, 
1929 between Parke, Davis and Lilly and 
any agreement, understanding or arrange- 
ment amendatory thereof or supplemental 
thereto is hereby terminated and cancelled 
in its entirety. 


(C) Each defendant is hereby enjoined 
and restrained from the further perform- 
ance or enforcement of any of the aforesaid 
provisions of the agreement dated Septem- 
ber 24, 1929 between Parke, Davis and the 
Arthur Colton Company or any parts 
thereof, and from the further performance 
or enforcement of the aforesaid agreement 
dated October 19, 1929 between Parke, 
Davis and Lilly or any parts thereof and 
from entering into, adhering to, maintaining 
or furthering, directly or indirectly, or 
claiming any rights under, any contract, 
agreement, understanding, plan or program, 
or course of conduct, for the purpose or 
with the effect of maintaining, reviving or re- 
instating such provisions or agreement or 
any parts thereof. 


V 
[Acquisition of Competitors Enjoined} 


Defendant Parke, Davis and defendant 
Lilly, for a period of ten (10) years from 
the date of entry of this judgment, are each 
hereby enjoined and restrained from ac- 
quiring, directly or indirectly, any shares of 
stock in or assets of, or any other interest 
in, any corporation, partnership or indi- 
vidual business which is engaged in the 
manufacture or sale of capsules, capsule 
manufacturing machines, capsule filling ma- 
chines or related equipment, except after 
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an affirmative showing to this court, upon 
reasonable notice to the Attorney General, 
that the effect of such acquisition may not 
be substantially to lessen competition or to 
tend to create a monopoly in the manufac- 
ture or sale of capsules, capsule manufac- 
turing machines, capsule filling machines 
or related equipment. 


VI 


[Royalty-Free, Nonexclusive Licensing 
Ordered] 


(A) Each defendant is hereby ordered 
and directed, insofar as it now has or may 
acquire the power or authority to do so, to 
grant to any applicant (including the other 
defendant) making written request therefor 
a royalty-free, nonexclusive and unrestricted 
license or sublicense under any, some or all 
of the Existing Patents. 


(B) Each defendant is hereby enjoined 
and restrained from instituting or threaten- 
ing to institute, or maintaining any action 
or proceeding for acts of infringement, or to 
collect damages, compensation or royalties 
alleged to have occurred or accrued, prior 
to the date of this Final Judgment, under 
any of the Existing Patents. 


VII 


[Reasonable Royalty and Nonexclusive 
Licensing of Future Patents Ordered] 


Each defendant is hereby ordered and 
directed: 


(A) Insofar as it now has or may acquire 
the power or authority to do so, to grant 
to any applicant making written request 
therefor a nonexclusive and unrestricted 
license under any, some or all of the Future 
Patents without any limitation or condi- 
tion whatsoever except that: 


(a) a reasonable and non-discrimina- 
tory royalty may be charged and col- 
lected; 

(b) reasonable provision may be made 
for periodic inspection of the books and 
records of the licensee by an independent 
auditor who may report to the defendant 
licensor only the amount of the royalty 
due and payable and no other informa- 
tion; 

(c) the license may be non-transferable ; 

(d) reasonable provision may be made 
for cancellation of the license upon failure 
of the licensee to pay the royalties or to 
permit the inspection of its books and 
records as provided in this Section VII; 
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_ (e) the license must provide that the 
licensee may cancel the license at any 
time by giving thirty (30) days’ notice in 
writing to the licensor. 


(B) Within thirty (30) days after the 
date of application, issuance or acquisition 
of any of the Future Patents, to advise this 
Court and the Attorney General, in writing, 
of the number and date of such application, 
issuance or acquisition. 


(C) Upon any application for a license in 
accordance with the provisions of Para- 
graph (A) of this Section VII, to advise 
the applicant of the royalty it deems reason- 
able for the Future Patents to which the 
application pertains. If the defendant and 
the applicant are unable to agree upon what 
constitutes a reasonable royalty, the defend- 
ant may apply to this Court for a deter- 
mination of a reasonable royalty, giving 
notice thereof to the applicant and the 
Attorney General, and shall make such ap- 
plication forthwith upon request of the 
applicant. In any such proceeding the 
burden of proof shall be upon the defendant 
to whom application is made to establish, 
by a fair preponderance of evidence, a rea- 
sonable royalty, and the Attorney General 
shall have the right to be heard thereon. 
Pending the completion of any such court 
proceeding, the applicant shall have the 
right to make, use and vend under the 
Future Patents to which its application per- 
tains, without the payment of royalty or 
other compensation, but subject to the fol- 
lowing provisions: Such defendant may, 
with notice to the Attorney General, apply 
to the Court to fix an interim royalty rate 
pending final determination of what con- 
stitutes a reasonable royalty. If the Court 
fixes such interim royalty rate, a license 
shall then issue providing for the periodic 
payment of royalties at such interim rate 
from the date of the making of such ap- 
plication by the applicant; and whether or 
not such interim rate is fixed, any final 
order may provide for such readjustments 
including retroactive or diminished royal- 
ties as the Court may order after final 
determination of a reasonable and non- 
discriminatory royalty. 


(D) Nothing herein shall prevent any 
applicant from attacking the validity or 
scope of any of the Future Patents nor shall 
this judgment be construed as importing 
any validity or value to any of the said 
patents. 
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(E) To refrain from instituting or threat- 
ening to institute, or maintaining any action 
or proceeding against any person for acts 
of infringement of any Future Patents 
owned or controlled by defendant, unless 
such person has refused to enter into a 
license agreement as provided for in Section 
VII of this Final Judgment after being re- 
quested in writing so to do by the de- 
fendant. 


VIII 
[Disposition of Patents Restrained] 


Each defendant is hereby enjoined and 
restrained from: 

(A) Making any disposition of any of 
the Existing Patents, or Future Patents, or 
rights with respect thereto, which deprives 
it of the power or authority to grant licenses 
as hereinbefore provided in Sections VI and 
VII unless it requires, as a condition of such 
disposition, that the purchaser, transferee, 
assignee or licensee, as the case may be, 
shall observe the requirements of Section 
VI and VII hereof and such purchaser, 
transferee, assignee or licensee shall file 
with this Court, prior to the consummation 
of said transaction, an undertaking to be 
bound by said provisions of this judgment. 

(B) Acquiring any license, sublicense, 
grant of immunity or similar right under 
any of the Future Patents unless (a) such 
license, sublicense, grant of immunity or 
similar right is nonexclusive and contains a 
provision that throughout its life the licensor 
will make available an equivalent license, 
sublicense, grant of immunity or similar 
right to any third person requesting the 
same, on terms and conditions at least as 
favorable as those accorded to said defend- 
ant, or (b) unless such license, sublicense, 
grant of immunity or similar right is non- 
exclusive and grants to said defendant a full 
and unrestricted power to sublicense pur- 
suant to the provisions of this judgment. 


IX 


[Sale of Filling Machinery to 
Lessees Ordered] 


Defendant Parke, Davis and defendant 
Lilly are each ordered and directed, within 
sixty (60) days after entry of this Final 
Judgment, to offer in writing to sell and, 
at the option of the lessee, to sell, each 
capsule filling machine (including auxiliary 
and related equipment used in connection 
therewith): now in the possession of their re- 
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spective lessees under existing leases to such 
lessees upon reasonable and non-discrimina- 
tory terms and conditions. The right to 
purchase under this Section IX shall expire 
after six (6) months from the date such 
offer of sale is received by said lessee unless 
he shall sooner serve notice of his election 
to purchase upon his lessor. 


x 


[Sale and Lease of Machines to Others 
Must Be Reasonable] 


If and for so long as either defendant 
leases or sells capsule filling machines to 
any other person, it shall lease or sell any 
such machine owned or controlled by it, and 
not required for its own use or the use of 
its wholly-owned subsidiaries, to any ap- 
plicant on the basis of reasonable and non- 
discriminatory rentals or sales prices, and 
other terms and conditions. If and for so 
long as either defendant manufactures or 
acquires capsule making machines for pur- 
poses other than its own use or the use of 
its wholly-owned subsidiaries, it shall lease 
or sell any such machine owned or con- 
trolled by it, and not required for its own 
use or the use of such subsidiaries, to any 
applicant on the basis of reasonable and 
non-discriminatory rentals or sales prices, 
and other terms and conditions. 


XI 


[Furmshing of Manuals and Technical 
Information Required] 


(A) Each defendant is hereby ordered 
and directed, for a period of five (5) years 
from the date of this judgment, to furnish 
to any applicant therefor, upon payment of 
a purely nominal charge therefor, a written 
manual or manuals describing the methods, 
processes, materials and equipment used by 
such defendant at the date of this judgment 
in the commercial manufacture of capsules. 
In the event any such applicant shall repre- 
sent in writing to either defendant that the 
technical information set forth in such 
manual or manuals furnished by that de- 
fendant is inadequate to enable such ap- 
plicant to utilize successfully any of the 
methods, processes, materials or equipment 
described therein in the commercial manu- 
facture of capsules, then such defendant 
shall supply to such applicant, at the actual 
cost thereof to the defendant, such re- 
quested additional written information, or 
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at the option of the defendant and if de- 
sired by the applicant, such technical as- 
sistance, as shall be reasonably necessary 
under the circumstances. 


Each defendant is further ordered, for a 
period of five (5) years from the date of 
this judgment, to supply, in writing, to any 
applicant engaged or intending to engage 
in the manufacture of capsules, within thirty 
(30) days after written request therefor and 
upon payment of a reasonable charge there- 
for, any amendatory or supplementary in- 
formation to that contained in said written 
manual or manuals describing any changes 
made by such defendant in the methods, 
processes, materials and equipment used by 
such defendant in the commercial manu- 
facture of capsules from those described in 
the manual but not those changes involving 
the use by such defendant of Future Patents. 


(B) Each defendant is hereby ordered 
and directed, for a period of five (5) years 
from the date of this judgment, to furnish 
to any applicant interested in constructing 
or purchasing any capsule manufacturing 
or capsule filling machines, or auxiliary 
equipment, of the type owned or used by 
such defendant and not covered by Future 
Patents, the names and addresses of the 
manufacturers who have supplied such ma- 
chines or equipment to the defendant, and 
to furnish, if requested by any such ap- 
plicant and upon payment of the reproduc- 
tion cost of the descriptive material, copies 
of any and all plans, specifications, blue- 
prints and working drawings theretofore 
uszd by such defendant, or furnished by 
such defendant to any machine manufac- 
turer, relating to the manufacture and 
construction of any such capsule manufac- 
turing machine, capsule filling machine, or 
auxiliary equipment. 

(C) Each defendant is directed to furnish 
to any future lessee or purchaser of any 
capsule filling machine leased or sold by it 
such instructions and technical assistance 
with respect to the operation of such ma- 
chine as such defendant has heretofore fur- 
nished to the lessees of its capsule filling 
machines. 

(D) Each defendant is directed, without 
charge therefor, to furnish to any licensee 
at the time of granting a license under 
Paragraph (A) of Section VII of this 
judgment, a written manual or manuals 
describing the methods, processes, materials 
and equipment then currently used by it in 
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commercial production or manufacture un- 
der the Future Patents under which such 
applicant is licensed. In the event any such 
licensee shall represent in writing to either 
defendant that the technical information set 
out in the manual furnished by that defend- 
ant is inadequate to enable successful util- 
ization by that licensee of any of the 
methods, processes, materials or equipment 
described therein, then such defendant is 
ordered to furnish promptly to such ap- 
plicant, without charge therefor, such ad- 
ditional written information within the 
knowledge of such defendant, or, at the 
option of the defendant, such technical as- 
sistance, as shall be reasonably necessary 
under the circumstances. 

In the event a license is obtained by any 
licensee under any Future Patents for the 
purpose of constructing or causing to be 
constructed a capsule manufacturing ma- 
chine or capsule filling machine, the defend- 
ant licensor is directed to furnish, at the 
time of granting a license under Paragraph 
(A) of Section VII of this judgment, upon 
payment of the reproduction cost of the 
descriptive material copies of all plans, 
specifications, blueprints, working drawings 
and written instructions for the manufac- 
ture of such machine theretofore used by 
such defendant, or theretofore furnished to 
any machinery manufacturer, relating to the 
manufacture of the machine covered by such 
Future Patents. 

XII 


[Furnishing of Technical Information 
Between Defendants Limited] 


Subject to the provisions of Section XI 
of this judgment, each defendant is hereby 
enjoined and restrained from furnishing to 
the other defendant technical information 
relating to the manufacture or filling of 
capsules, or to methods, equipment, ma- 
terials or processes to be used in the manu- 
facture or filling of capsules, unless it 
furnishes such technical information to all 
other manufacturers of capsules. 


XIII 
[Tying Agreements, Percentage Sales, and 
Price Fixing Prohibited] 
Each defendant is hereby enjoined and 
restrained from: 


(A) Selling, leasing or making or adher- 
ing to any contract for the sale or lease of 
capsule filling machines, or auxiliary equip- 
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ment, or fixing a price or rental charged 
therefor, or discount from or rebate upon 
such price or rental, on or accompanied by 
any condition, agreement or understanding: 


(a) That the lessee or purchaser thereof 
shall not purchase for use in connection 
with said machines or equipment capsules 
made or sold by anyone other than the 
defendant; or 

(b) That the lessee or purchaser shall 
purchase from the defendant a specified 
volume, quota, percentage or value of 
supplies needed in the filling of capsules. 


(B) Selling, making, or adhering to a 
contract for the sale of, or otherwise mak- 
ing available, capsules, or fixing a price 
charged therefor, or discount from, or re- 
bate upon such price, on or accompanied 
by any condition, agreement or under- 
standing: 


(a) That the purchaser or recipient 
thereof shall not use such capsules in 
connection with capsule filling machines, 
or auxiliary equipment, made, leased or 
sold by anyone other than the defendant; 
or 

(b) That the purchaser or recipient 
thereof shall use such capsules, or any 
specified volume, quota, percentage or 
value thereof, in capsule filling machines, 
or auxiliary equipment, leased or sold by 
the defendant. 


(C) Entering into, adopting, adhering to, 
or furthering any agreement or course of 
conduct for the purpose of, or which in 
effect constitutes, the leasing, selling or 
making or adhering to a contract contrary 
to the provisions of Paragraphs (A) and 
(B) of this Section XIII. 

(D) Conditioning the availability of cap- 
sule filling machines, auxiliary equipment, 
repair parts or mechanical services in con- 
nection therewith upon the procurement of 
capsules from the defendant or any other 
designated source, or conditioning the avail- 
ability of capsules or technical services in 
connection therewith upon the purchase or 
lease of capsule filling machines, auxiliary 
equipment or repair parts from the defend- 
ant or any other designated source. 


XIV 
[Price Fixing and Cumulative Quantity 
Discounts Enjoined] 
The defendants are hereby jointly and 
severally.enjoined and restrained: 
(A) From entering into, adhering to, 
maintaining, furthering or enforcing any 
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contract, agreement, understanding, under- 
taking, plan, or program, directly or indi- 
rectly, with each other or with any 
manufacturer of capsules, for fixing or de- 
termining prices, discounts, customer classi- 
fications, or other terms or conditions for 
the sale of capsules. ' 


(B) After January 1, 1952, from granting 
cumulative quantity discounts to purchasers of 
capsules. 


XV 


[Conspiracy to Restrain Potential 
Competition Prohibited] 


Each defendant is hereby enjoined and 
restrained from entering into, adhering to, 
maintaining or furthering any combination, 
conspiracy, contract, agreement, under- 
standing, plan or program, directly or indi- 
rectly, with any other person: 

(A) To limit, restrict, prevent or restrain 
any person from manufacturing or selling 
capsules, capsule manufacturing machines, or 
capsule filling machines. 


(B) To restrict, prevent or restrain any 
person from buying or leasing capsule 
manufacturing machines, capsule filling ma- 
chines, or auxiliary equipment. 


XVI 
[Copy of Judgment to Lessees of Machines] 


Each defendant is hereby ordered and di- 
rected to furnish, within sixty (60) days 
following the entry of this Final Judgment, 
a copy thereof to each lessee of capsule 
filling machines owned by such defendant. 


XVII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this judgment and for no other pur- 
pose, duly authorized representatives of the 
Department of Justice shall, upon written 
request of the Attorney General, or an 
Assistant Attorney General, and on reason- 
able notice to any defendant, made to its 
principal office, be permitted, subject to any 
legally recognized privilege: 

(A) Access during the office hours of 
said defendant to all books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or under the control of said defendant 
relating to any matters contained in this 
judgment, and 
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(B) Subject to the reasonable conven- 
ience of said defendant and without re- 
straint or interference from it to interview 
officers or employees of said defendant, 
who may have counsel present, regarding 
any such matters, and 


(C) Upon request the defendant shall 
submit such reports in writing to the De- 
partment of Justice with respect to matters 
contained in this judgment as may from 
time to time be necessary to the enforce- 
ment of this judgment. No information 
obtained by the means provided in this 
Section XVII shall be divulged by any 
representative of the Department of Justice 
to any person other than a duly authorized 
representative of such Department, except 
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in the course of legal proceedings to which 
the United States is a party for the purpose 
of securing compliance with this judgment 
or as otherwise required by law. 


XVIII 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this judgment 
to apply to this Court at any time for such 
further orders and directions as may be 
necessary Or appropriate for the construc- 
tion or carrying out of this judgment or for 
the modification or termination of any of 
the provisions thereof, and for the purpose 
of the enforcement of compliance therewith 
and the punishment of violations thereof. 


[] 62,915] Jacobson Bros. Exquisite Footwear, Inc. v. Relda Fine Shoes, Inc. 
In the Supreme Court of Bronx County of the State of New York. Special Term. 


199 N. Y. Misc. 820. June 13, 1951. 


New York Fair Trade (Feld-Crawford) Act 


Fair-Trade Enforcement Against Non-Signers—Local Retailer Against Local Retailer 
—Applicability of Schwegmann Decision.—It is not unlawful for a local retailer to maintain 
an action under the New York Fair Trade Act to force a local retailer, who has not 
signed a fair-trade contract with the manufacturer of the fair-traded article, to abide by 
the established resale price in the sale of such an article. The New York Act relates to 
intrastate commerce. When both parties are local retailers, the transaction entirely local, 
and there is no evidence that interstate commerce is affected, the action involves intrastate 


commerce, 


“The Schwegmann case ruling is applicable to and affects only interstate trans- 


actions in an action by a producer against a local retailer.” 


See the Sherman Act annotations, Vol. 1,  1250.136; Resale Price Maintenance 
Commentary, Vol. 2, { 7306; State Laws annotations, Vol. 2, J 8604.05, 8604.30. 


For the plaintiff: Spence, Hotchkiss, Parker and Duryea. 


For the defendant: Shapiro and Sikawitt. 


Action pursuant to section 369-a et seq. of 
the General Business Law. In Schwegmann 
Bros. v. Calvert Distillers Corp. (341 U. S. 
384) the Supreme Court of the United States 
held that the Miller-Tydings Enabling Act 
(U. S. Code, tit. 15, §1), which declared 
that the price fixing of a fair-traded article 
was not within the Sherman Antitrust Law, 
could not be enforced with respect to a re- 
tailer who had not signed a fair-trade agree- 
ment with the manufacturer of the fair-traded 
article. 


[Schwegmann Decision Inapplicable] 


Ener, J.: [Jn full text] On settlement of 
decision and judgment. The action herein 
was brought pursuant to section 369-a ef seq. 
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of the General Business Law (Feld-Craw- 
ford Fair Trade Act), which relates to intra- 
state commerce. Schwegmann Bros. v. Cal- 
vert Distillers Corp. (341 U. S. 384) is clearly 
distinguishable. It is clear therefrom that 
it is without application or governing effect 
here. That case involved the Miller-Tydings 
Enabling Act (U. S. Code, tit. 15, §1), and 
relates to interstate commerce. This action 
at bar involves intrastate transactions. The 
Schwegmann case ruling is applicable to and 
affects only interstate transactions in an 
action by a producer against a local retailer. 
In the instant case both parties were local 
retailers and the transactions were entirely 
local. Moreover, there is no evidence in the 
record that interstate commerce was in- 
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volved; neither “implication” nor “inference” decision because of the ruling in the Schweg- 

may be invoked in that regard. The court mann case. } 

sees no ground for reconsideration of its Decision and judgment signed. 


[ 62,916] The People of the State of California v. Donald Gordon. 


In the California District Court of Appeals for the First District, Division Two. Nos. 
14640 and 14696. 105 A. C. A. 862. Dated July 30, 1951. 


Appeals from orders of the Superior Court of Santa Clara County granting a tem- 
porary restraining order, denying motion to discharge such restraining order, and from 
minute and formal orders granting a preliminary injunction. Byrr R. SALSMAN, Judge. 
Formal order granting a preliminary injunction modified and affirmed; appeals from 
other orders dismissed. 


California Unfair Practices Act and Sherman Antitrust Act 


Constitutionality of Unfair Practices Act—Federal Commerce Clause—Sherman 
Antitrust Act and the Schwegmann Decision—Due Process of Law—Equal Protection of 
the Laws.—The California Unfair Practices Act does not violate the commerce clause 
of the federal Constitution on the ground that it establishes floors for the prices of goods, 
affects the quantity of interstate shipments, and therefore constitutes a burden on inter- 
state commerce. The Act does not purport to regulate interstate commerce, nor does it 
discriminate against out of state commerce. It is a valid exercise of the state police 
power and serves local ends. 


The Act does not conflict with the policy of the Sherman Antitrust Act on the 
authority of the holding in Schwegmann Brothers v. Calvert Distillers Corp. The Unfair 
Practices Act is not a price fixing act and therefore must be distinguished from a fair 
trade act. 


A statutory defense to a violation of the Act, that the prohibitions against sales below 
cost and loss leaders do not apply to any sale made in an endeavor in good faith to meet 
the legal prices of a competitor, does not violate due process because of the indefiniteness 
of the standard set. 


The Act does not deny the defendant the equal protection of the laws on the ground 
that large chain stores can purchase at lower prices than individual grocers, who are 
prevented from competing with the chain stores because individual grocers may not sell 
below their higher costs. Any discrimination against individual grocers is due to the 
very fact that the law is uniform in its operation. The danger of this unequal effect 
is remedied in the Act by exempting from its prohibitions any endeavor made in good 
faith to meet the legal price of competitors. Although the defendant was the only grocer 
sued for violation of the Act in the area whereas other grocers in the area sold at the same 
prices as the defendant, it cannot be said that the Act was applied in an unconstitutional 
manner. Where the evidence indicates there was no purposeful discrimination in suing 
the defendant, the Act is not unconstitutionally applied. 


See the Sherman Act annotations, Vol. 1, § 1250.136; State Laws annotations, Vol. 2, 
J 8068.01. 


Sales Below Cost and Loss Leaders—Exceptions to Prohibitions Where Made To 
Meet Competitors’ Legal Prices—Burden of Proof.—A grocer charged with selling goods 
below cost does not bring himself within a statutory exception to such sales by showing 
that such sales were made in good faith to meet the actual prices of competitors. The 
Act requires that the sales be made in good faith to meet the legal prices of a competitor. 
This indicates that the defendant disregarded the legality of the low prices of his com- 
petitors and negatives his good faith. The defendant must prove that the prices he tried 
to meet were legal, as the exception to the prohibition is a defense. 


See the State Laws annotations, Vol. 2, J 8068.80. 
{ 62,916 Copyright 1951, Commerce Clearing House, Inc. 


Number 225—53 


Court Decision 
10-12-51 Bons 


People v. Gordon 


64,789 


Sales Below Cost and Loss Leaders—Sufficiency of Evidence To Support Granting 
of a Preliminary Injunction—Proof of Injury to Competitors—Proof of Intent.—A court 
does not abuse its discretion in granting a preliminary injunction against alleged violations 
of the California Unfair Practices Act when it was stipulated between the parties that 
the defendant sold several groceries under cost, alleged by the State in a verified com- 
plaint that the defendant sold groceries for the purpose of injuring competitors and that 
as a result of such sales competitors of the defendant were injured, stated in the defendant’s 
affidavit that such sales were made in good faith to meet the actual prices of competitors, 
and stated in an expert affidavit of a competitor that sales below cost are used to injure 
competitors. On the basis of such evidence, there was no abuse of discretion in the deter- 
mination that the required intent was present. The grahting of the preliminary injunction 
is supported by substantial evidence and the defendant therefore has not sustained the 
burden of showing an abuse of discretion. 


See the State Laws annotations, Vol. 2, J 8068.10. 


Sales Below Cost and Loss Leaders—Defense of Meeting Legal Prices of Competitors 
—Legality of Investigation of Competitors’ Prices—Sherman Antitrust Act.—A grocer 
would not be guilty of a violation of the Sherman Antitrust Act if he should investigate 
the legal prices of his competitors to determine if he may reduce his prices below cost to 
meet a lower price of a competitor. 


See the Sherman Act annotations, Vol. 1, § 1240.165; State Laws annotations, Vol. 2, 
J 8068.95. 

Scope of Injunction Restraining Sales Below Cost and Loss Leaders—Restriction 
Clause.—A preliminary injunction restraining a grocer from selling groceries at less than 
cost and from using loss leaders is too broad when the injunction does not contain the 
Act’s restriction if done “for the purpose of injuring competitors or destroying competition.” 


See the State Laws annotations, Vol. 2, J 8068.80. 


For the plaintiff: Edmund G. Brown, Attorney General, and Richard H. Perry, Deputy 
Attorney General. 


For the defendant : Paul I. Myers. 


[Selling Below Cost and Loss Leaders] 


Nourse, P. J.: [In full text except for 
omissions indicated by asterisks] Defendant 
appeals in an action by the People to enjoin 
certain alleged violations of the Unfair 
Trade Practices Act (Bus. & Prof. Code, 
§ 17000 et seg.) to wit, the selling of articles 
or products at less than cost in the manner 
prohibited in section 17043 of that code and 
the practice of using articles or products as 
“loss leaders” prohibited in section 17044. 
The court granted without notice to de- 
fendant a temporary restraining order dated 
February 15, 1950. Defendant’s motion to 
dissolve said order was denied after hearing 
on February 20, 1950. On April 3, 1950, 
after further hearing an order was entered 
in the minutes reading: 

“Cause herein, having been heretofore 
heard and submitted, the Court now makes 
its order granting a Preliminary injunction 
to enjoin the defendant from selling below 
invoice or replacement cost, whichever is 
lower, subject to the exceptions on ‘below 
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cost’ sales as set forth in the Business & 
Professional Code, Section 17050.” 


[Appeal from Orders Restraining 
Unfair Practices| 


On April 13, 1950, notice of appeal from 
said three orders was filed, which appeal is 
numbered 14640. On May 25, 1950, the 
court filed a formal preliminary injunction, 
dated May 24th of wider extent than the 
minute order. Over and above selling below 
cost it enjoins offering for sale, distributing 
or offering to distribute, giving away or 
offering to give away or advertising with 
the intent to sell, distribute or give away 
and also engaging in the practice of using 
any article or product as a “loss leader.” 
“Cost” and “loss leader’ are defined in 
detail. 

From this formal injunction defendant 
appealed separately on June 30, 1950, which 
appeal is numbered 14696. The two appeals 


were consolidated by order of the court. 
eremee 
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[Commerce Clause and Practices Act 
Compatible] 


Appellant attacks the injunction on the 
ground of unconstitutionality of the provi- 
sions of the Unfair Practices Act on which 
it is based. It is contended that the Unfair 
Practices Act violates the commerce clause 
of the federal Constitution because it neces- 
sarily establishes floors for prices of goods, 
affects the quantity of interstate shipments, 
and therefore constitutes a burden on in- 
terstate commerce. It is contended, but 
with insufficient reference to the record, 
that the commodities specified in the com- 
plaint as having been sold below cost had 
moved in interstate commerce. Even if we 
assume that the goods here involved had so 
moved the contention is without merit. To 
invalidate a state statute under the com- 
merce clause more is required than such 
vague generalities. The Unfair Practices 
Act does not purport to regulate interstate 
commerce but was passed in the exercise of 
the state police power and was held by our 
Supreme Court to be a legitimate and 
reasonable exercise of that power. (See 
Wholesale T. Dealers Bureau v. National Etc. 
(Coy, Ml S@ril, Pale (R4h Couley [itsys 12% 2hol, Si, Niles} 
A. L. R. 486], where the purpose of the 
act is also analyzed.) In United States v. 
Food & Grocery Bureau of Southern Calif., 
43 F. Supp. 966, 972, it is said with respect 
to said act: 

“Certain it is that a State may within its 

boundary, regulate trade practices, so as 

to prevent unhealthy competition.” 


In Parker v. Brown, 317 U. S. 341, 360 [63 
S. Cty 307, 87 L. Ed) Sis Chief Justice 
Stone said: 


“This Court has repeatedly held that the 
grant of power to Congress by the Com- 
merce Clause did not wholly withdraw 
from the states the authority to regulate 
the commerce with respect to matters of 
local concern, on which Congress has not 
spoken. (Citations.) A fortiori there are 
many subjects and transactions of local 
concern not themselves interstate com- 
merce or a part of its operations which 
are within the regulatory and taxing 
power of the states, so long as state 
action serves local ends and does not dis- 
criminate against the commerce, even 
though the exercise of these powers may 
materially affect it.” 


Undoubtedly our act serves local ends and 
does not discriminate against out of state 
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commerce. Parker v. Brown upholds the 
constitutionality of the marketing program 
adopted for the 1940 raisin crop under the 
California Agricultural Prorate Act against 
attacks based on the commerce clause (and 
also on certain federal acts). The market- 
ing program, as analyzed in that case, shows 
aso much more intensive interference with 
prices and an evidently so much stronger 
influence on the flow of commerce than can 
be attributed to the Unfair Practices Act 
that there can be no doubt that if such 
interference is not objectionable under the 
commerce clause the same must apply a 
fortiori to the Unfair Practices Act. More- 
over, “state laws will not be invalidated 
without the support of relevant factual ma- 
terial which will ‘afford a sure basis’ for an 
informed judgment.” (Southern Pac. Co. v. 
State of Arizona, 325 U. S. 761, 770 [65 
S. Ct. 1515, 89 L. Ed. 1915] and cases there 
cited.) In this case no facts whatever have 
been adduced which afford any basis for 
judging the manner in which the act affects 
interstate shipments or burdens interstate 
commerce. The contention that the com- 
merce clause as such independent of further 
federal legislation invalidates the Unfair 
Practices Act must be rejected. 


[Schwegmann Case Inapplicable—Act Does 
Not Conflict With Sherman Act] 


However, appellant further argues that 
the act conflicts with the policy of the 
Sherman Act, by which Congress is said to 
have asserted its power in the field. Re- 
cently the United States Supreme Court in 
Schwegmann Brothers v. Calvert Distillers 
Corp.7 UES: [ SEAGi ; 
95 L. Ed. ] held the nonsigner provision 
of a Fair Trade Act invalid with respect 
to goods in interstate commerce because 
they constituted minimum price fixing vio- 
lating the Sherman Act and not permitted 
by the Miller Tydirigs Act. However our 
Unfair Practices Act must be distinguished 
from the Fair Trade Act in that the former 
is not a price fixing act. In Wholesale T. 
Dealers Bureau v. National etc. Co., supra, 
11 Cal. 2d 634, at page 655 the Supreme 
Court said: 

“In its true sense it is not a price fixing 

statute at all. It merely fixes a level 

below which the producer or distributor 

may not sell with intent to injure a 

competitor. In all other respects price is 

the result of untrammelled discretion.” 
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Appellant contends that certain federal 
cases have held that activities of California 
grocers under our Unfair Practices Act 
constituted price fixing violating the Sher- 
man Act. The cases do not so hold. In 
each case it was held that the grocers’ 
organization in question was actually a 
conspiracy to fix prices and that defendants 
could not hide behind our Unfair Practices 
Act which was not a price fixing act. In 
United States v. Food & Grocery Bureau of 
Southern Calif., 43 F. Supp. 966, 974, one of 
the cases cited by appellant, Yankwich, J. 
said at page 980: 


“The Unfair Practices Act of California 
contains nothing which, in itself, is a vio- 
lation of the anti-trust statute But 
when, under the guise of enforcing the 
Act, clear price fixing and price stabiliza- 
tion activities are carried on, the protesta- 
tions of lawful motive lack force.” 


On appeal from this case the Circuit Court 
(139 F. 2d 973) stated that they agreed 
with the holding of the district court that 
the price fixing activities of appellants were 
not confined to effectuating the Unfair Prac- 
tices Act and that therefore they were not 
required to determine whether enforcement 
of said act would violate the Sherman Act. 
However, they added that they agreed with 
the statement of our Supreme Court quoted 
above from the Wholesale Tobacco Dealers 
case, that our Unfair Practices Act was not 
a price fixing statute at all. Several cases 
with respect to Unfair Practices Acts of 
other states have also held that those stat- 
utes are not price fixing statutes. (See ann. 
128 A. L. R. 1126, 1127-28.) There is then 
no conflict with the Sherman Act. 


[Price Investigation in Meeting Competitors’ 
Prices Not Violative of Sherman Act] 


Appellant further argues that he would 
commit a violation of the Sherman Act if 
he should investigate the /egal prices of his 
competitors, to find out which prices he 
may meet purstiant to section 17050 (d), 
Business and Professions Code. The fed- 
eral cases cited by appellant for this propo- 
sition do not hold anything of the kind. 
They hold that price fixing under the guise 
of interchanging price reports violates the 
Sherman Act. The rule in this respect is 
most clearly expressed by Chief Justice 
Taft in the latest case cited by appellant, 
Sugar Institute v. Umted States, 297 U. S. 
553 [56 S. Ct. 629, 80 L. Ed. 859]: 
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“Dissemination of information is nor- 
mally an aid to commerce (p. 598)... 
A combination to gather and supply in- 
formation as part of a plan to impose 
unwarrantable restrictions, as, for exam- 
ple, to curtail production and raise prices, 
has been condemned” (p. 600). 


It is there further said that the Sherman 
Act is general and adaptable and that in 
applying its broad prohibitions, each case 
demands a close scrutiny of its own facts. 
Under these principles there seems no dan- 
ger whatever that appellant’s scrutiny of 
the character of the prices of his competi- 
tors with relation to section 17050 (d), 
Business and Professions Code, could be 
considered a violation of the Sherman Act. 


[No Violation of Due Process] 


Appellant’s contention that the provision 
of section 17050 subdivision (d) violates due 
process because of the indefiniteness of the 
standard set, for which contention Com- 
monwealth v. Zasloff, 338 Pa. 457 [13 A. 2d 
67, 128 A. L. R. 1120] is cited, has been 
expressly rejected by our Supreme Court in 
People v. Pay Less Drug Store, 25 Cal. 2d 
108, 117 [153 P. 2d 9], where the difference 
between the California statute and the one 
under consideration in the Zasloff case is 
pointed ott. 


[Alleged Violation of Equal Protection 
Clause} 


Finally appellant contends that both tke 
Unfair Practices Act as such and the mar.- 
ner of its application to appellant in this 
case violate the “Equal Protection Clause” 
of the 14th Amendment of the United 
States Constitution. 


[Theoretical Discrimination Insufficient] 


The unconstitutionality of the act on that 
ground is argued without citation of any 
authority on the ground that large chain 
stores can purchase at lower price than in- 
dividual grocers, who are prevented from 
competing with these larger concerns be- 
cause they may not sell below their own 
higher costs. This reasoning was rejected 
with respect to the requirement of uniform 
operation of article I, section 11 of the Cali- 
fornia Constitution in Wholesale Tobacco 
Dealers Bureau v. National etc. Co., supra, 
11 Cal. 2d 634, 661, where it is said: 

“Tf there is any theoretical ‘discrimina- 

tion’ resulting from the statute it is due 
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to the very fact that the law is uniform 
in its Operation, and does not classify.” 


Moreover according to that decision the 
danger of unequal effect mentioned by ap- 
pellant is remedied in the statute itself “by 
exempting from operation of the statute, 
any endeavor made in good faith to meet 
the legal price of competitors.” The latter 
argument seems decisive also with respect 
to the equal protection clause of the 14th 
amendment, without necessity to investi- 
gate whether without such provision the 
statute would violate that clause. 


[No Purposeful Discrimination Shown] 


The unconstitutional manner of applica- 
tion is predicated on the contention that 
appellant only was sued for violation of the 
Unfair Practices Act in the whole area 
whereas competitors sold or offered to sell 
at the same prices. As authority appellant 
cites the well known case Yick Wo v. Hop- 
kins, 118 U. S. 356 [6 S. Ct. 1064, 30 L. Ed. 
220]. It is accepted also in California cases 
that a statute valid on its face may be un- 
constitutionally applied (Brock v. Superior 
Court, 12 Cal. 2d 605, 610 [86 P. 2d 805]), 
and that discriminatory enforcement even 
of a criminal statute may be restrained 
(Downing v. California State Board of Phar- 
macy, 85 Cal. App. 2d 30, 36 [192 P. 2d 
39]; Wade v. City & County of San Fran- 
cisco, 82 Cal. App. 2d 337, 339 [186 P. 2d 
181]). However in the latter case it was 
pointed out by this court that only delib- 
erate or intentional discriminatory enforce- 
ment is a denial of the equal protection 
guaranteed by the Constitution, not mere 
laxity of enforcement. This rule does not 
apply only to enforcement of criminal stat- 
utes: the United States Supreme Court in 
Sunday Lake Iron Co. v. Wakefield, 247 U. S. 
350 [38 S. Ct. 495, 62 L. Ed. 1154], a tax 
assessment case, said at pages 352-53: 


“The purpose of the equal protection 
clause of the Fourteenth Amendment is 
to secure every person within the State’s 
jurisdiction against intentional and arbi- 
trary discrimination, whether occasioned 
by express terms of a statute or by its 
improper execution through duly consti- 
tuted agents It is also clear that 
mere errors of judgment by officials will 
not support a claim of discrimination. 
There must be something more—some- 
thing which in effect amounts to an 
intentional violation of the essential prin- 
ciple of practical uniformity. The good 
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faith of such officers and the validity of 
their actions are presumed; when as- 
sailed, the burden of proof is upon the 
complaining party.” 
In our case the trial court was clearly of 
opinion that defendant had not proved such 
Purposeful discrimination, for after stating 
that it is no defense that other persons in 
the area are also in violation of the act his 
memorandum decision continues “Presum- 
ably the Attorney General, in the usual 
course of his duties, will require all mer- 
chants now in violation of the act to con- 
form to its provisions or to show cause why 
they also should not be enjoined.” There 
is nothing in the evidence which could jus- 
tify the conclusion that because of the 
discriminatory character of the enforcement 
of the act the granting of the preliminary 
injunction was an abuse of discretion. Be- 
fore the year 1950 there seems to have been 
no enforcement of the provision against 
selling below cost in the area invoived. The 
evidence shows that in the middle of Janu- 
ary, 1950, some 20 persons were called to 
San Francisco and told by Mr. Reardon, 
Assistant Attorney General, that no selling 
below cost would be allowed, but that time 
would be given until February 1 to conform 
to the act. Some grocers complied but 
appellant continued advertising below cost 
after February 1. Alleged in the complaint 
are violations between February 9 and 15, 
1950, and the complaint was filed February 
15, 1950. Appellant may have happened to 
be the first grocer against whom action 
under the new enforcement plan was taken 
or the attorney general may have wished to 
try out one case first. There is no evidence 
of any circumstance which points to a pur- 
poseful discrimination. 


[No Abuse of Discretion in Granting 
Injunction] 


Appellant’s next major contention is that 
there is no substantial evidential support 
for the granting of a preliminary injunction. 
It is said that there was no substantial evi- 
dence that appellant acted “for the purpose 
of injuring competitors or destroying com- 
petition” as required by section 17043 and 
that there was no clear proof of injurious 
effect of his acts which according to section 
17071 is presumptive evidence of said pur- 
Pose, and further that the People had not 
proved that the competitor’s prices which 
appellant showed that he was meeting were 
not legal prices of such competitors, 
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[Evidence of Injury to Competitors] 


It was stipulated that defendant sold sev- 
eral groceries under his invoice or replace- 
ment cost. The verified complaint alleges 


“That said items of food and groceries 
and commodities were and now are being 
sold by said defendants in the ordinary 
course of business for the purpose of in- 
juting competitors and destroying compe- 
tition. That as a result of said sales, 
coinpetitors of said defendants were in- 
jured, and are now being injured, and 
competition has been and is now being 
destroyed.” 
Defendant denied this and stated in his affi- 
davit that the sales have been made “in 
good faith to meet the actwal prices of a 
competitor or competitors...” It would 
seem that the following language from Peo- 
ple v. Black’s Food Store, 16 Cal. 2d 59, 
61-62 [105 P. 2d 361], also a case under the 
Unfair Practices Act is directly applicable: 


“The authorities are numerous and uni- 
form to the effect that the granting or 
denial of a preliminary injunction on a 
verified complaint, together with oral tes- 
tiniony or affidavits, even though the evi- 
dence with respect to the absolute right 
therefor may be conflicting, rests in the 
sound discretion of the trial court, and 
that the order may not be interfered with 
on appeal, except for an abuse of discre- 
tion. (Citations.) 

“In the present case the applications 
for temporary injunctions were heard on 
the verified complaints which specifically 
allege that the merchandise was sold be- 
low cost ‘for the purpose of injuring com- 
petitors and destroying competition.’ Rep- 
resentatives of the defendants testified 
that they did sell, offer for sale and ad- 
vertise the goods in question ‘at prices 
below their invoice or replacement cost,’ 
but that they did so merely ‘to increase 
the volume of our business,’ and that they 
had no intention of thereby ‘injuring com- 
petitors’ nor did they ‘intend to destroy 
competition.’ The evidence in this case 
therefore created a mere conflict on the 
material issue regarding the intention 
with which the goods were sold below 
cost. A sound discretion was therefore 
conferred upon the trial court to grant or 
deny the preliminary injunctions. It does 
not appear that discretion was abused.” 


In our case there was over and above the 
verified complaint an expert affidavit of 
Robert W. Hess, a competitor, to the effect 
that below cost sales and loss leaders are 
employed to divert trade from competitors 
to the actor and thereby injure competitors, 


Trade Regulation Reports 


Court Decisions 
People v. Gordon 


64,793 


that only larger merchants can take the loss 
on certain types of merchandise and make 
up from the increased sale on other items 
and that therefore the practice tends to 
eliminate small business from competition. 
Some oral evidence was to the same effect. 
The direct evidence of injury to competitors 
was not strong. One competitor (Macehl) 
testified that the practice had caused a re- 
duction of 1% per cent in markup and a 
corresponding reduction in net profit mostly 
caused by defendant as one of the principal 
advertisers. Another competitor (Hergert) 
testified that he had lost customers to de- 
fendant Gordon. Hess, whose affidavit was 
mentioned above, testified that the adver- 
tised bargains caused his clients not to pur- 
chase such items in his store. Shopping 
lists picked up in his store showed that the 
customers bought Gordon’s special items. 
The purchases of one steady customer de- 
creased from around $150 to less than $50 
a month. The witness Pieracci who had 
testified to the same effect as the affidavit 
of Hess retracted and testified that efficient 
small operators could withstand below price 
selling and that nobody in defendant’s area 
went out of business. It cannot be said 
that it was an abuse of discretion to hold 
on the basis of such evidence for the pur- 
pose of granting a preliminary injunction 
that the required intent to injure competi- 
tors or destroy competition was present. 
Moreover, appellant has the burden of 
showing an abuse of discretion (Remillard 
Brick Co. v. Dandini, 47 Cal. App. 2d 63 [117 
P. 2d 432]) and his contention that the pre- 
liminary injunction is not supported by 
substantial evidence, without citation or 
analysis of the evidence adduced seems an 
insufficient showing. (Compare Sutro 
Heights Land Co. v. Merced Irr. Dist., 211 
Cal. 670, 787 [296 P. 1088]; Metzenbaum v. 
Metzenbaum, 96 Cal. App. 2d 197, 199 [214 
P. 2d 603].) 


[Meeting of Competitors’ Actual Prices Not 
Within Statutory Exception] 


With respect to the question whether ap- 
pellant came under the exception of section 
17050 (d) permitting sales below cost made 
“Tn an endeavor made in good faith to meet 
the legal prices of a competitor selling the 
same article or product etc.” it must be 
noted that appellant did not contend that 
he was meeting the legal prices of a com- 
petitor but that he was meeting the actual 
prices of competitors. This evidently inten- 
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tional deviation from the statutory language 
indicates that appellant wholly disregarded 
the question of the legality of the low prices 
of his competitors and it negatives good 
faith in that respect. The prices of some 
of his competitors, which he allegedly was 
meeting, and who were called as witnesses 
by him, proved to be below cost, and no 
evidence was introduced showing that these 
prices came under an exception which 
caused them to be legal. The trial court 
could therefore correctly hold that appel- 
lant had not brought himself under the 
exception of section 17050 (d). 


[Exception a Defense Which Defendant 
Must Prove] 


Appellant contends that a positive show- 
ing by the People that the prices which he 
tried to meet were not legal is required, the 
burden of proof of the exclusion of the ex- 
ception being on the plaintiff. As authority 
appellant cites 49 Corpus Juris 153, which 
however reads in part: 

“Where a party relies on a statute which 
contains an exception in the enacting 
clause, or clause creating and defining the 
right or liability asserted, such exception 
must be negatived in the initial pleading, 
but where the exception occurs in a pro- 
viso or in a subsequent section of the act, 
such exception is matter of defense and 
need not be negatived.” 


As the exception here involved is separately 
stated in a later section, the quoted text 
shows that the exception is a matter of 
defense which need not be negatived or dis- 
proved by plaintiff. Accordingly People v. 
Pay Less Drug Store, supra, 25 Cal. 2d 108, 
114, states that if sales below cost with the 
requisite intent are shown defendants are 
required to go forward with such proof as 
would bring them within one of the excep- 
tions. Green v. Grimes-Stassforth S. Co., 
39 Cal. App. 2d 52 [102 P. 2d 452], cited 
by appellant for the contrary position is a 
case of insufficient allegations of one of the 
requirements provided for in the section 
itself. 


[Injunction Found Too Broad] 


Although we find no error or abuse of 
discretion in the granting of a preliminary 
injunction appellant’s contention that the 
injunction as formulated is wider than per- 
mitted by statute and Constitution and 
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therefore in excess of the court’s power, 
seems correct. Section 17078 Business and 
Professions Code authorizes the court to 
enjoin the violation of any section of the 
act of which a provision has been violated. 
The formal injunction in this case is in- 
tended to enjoin violation of section 17043 
and 17044 of the code. However section 
17043 prohibits selling at less than cost or 
giving away only if done “for the purpose 
of injuring competitors or destroying com- 
petition.” The injunction contains no such 
restriction. The importance of the restric- 
tion is emphasized by the fact that the 
Supreme Court in Wholesale T. Dealers 
Bureau v. National etc. Co., supra, 11 Cal. 2d 
634, 658 states that an absolute prohibition 
regardless of intent might well be unreason- 
able and therefore unconstitutional. Re- 
spondent’s contention that all restrictions 
and exceptions provided for in the act 
should be considered incorporated by im- 
plication and that appellant cannot be prej- 
udiced because insofar as an action covered 
by the injunction would not violate the act 
the injunction could not be enforced by 
contempt proceeding is without merit. De- 
fendant must be able to determine from the 
injunction what he may and may not do. 
(Gelfand v. O’Haver, 33 Cal. 2d 218, 222 [200 
P. 2d 790]; Morris v. George, 57 Cal. App. 
2d 665, 667 [135 P. 2d 195]). When the 
injunction is too broad restriction should 
not be left to a construction with the aid of 
the statute. We shall therefore modify the 
injunction so as to contain the required 
restriction. 
* * * 


[Order] 


The preliminary injunction dated May 
24th, 1950, is modified by adding at the end 
of its subdivision 1 the words: “if such act 
is done for the purpose of injuring com- 
petitors or destroying competition.” 

As modified said preliminary injunction 
dated May 24, 1950, is affirmed, the appeals 
of all other orders appealed from are dis- 
missed, each party to bear its own costs on 
the consolidated appeals. 

The writ of supersedeas granted by the 
court on October 13, 1950, until the further 
order of this court, is dissolved. 


GooveLt, J., and Doottne, J., concurred. 
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[] 62,917] Columbia Pictures Corporation v. Price Coomer. 
United Artists Corporation v. Price Coomer. 
Universal Film Exchanges, Inc. v. Price Coomer. 


In the United States District Court for the Eastern District of Kentucky, Lexington. 
Nos. 743, 744, and 745. Consolidated as No. 743. Dated September 1, 1951. 


Sherman Antitrust Act 


Price Maintenance Provisions of Copyrighted Motion Pictures—Imposition of Mini- 
mum Admission Prices in License Agreements—Individual Price Fixing and Conspiratorial 
Price Fixing—Motion for Summary Judgment.—In a fraud and deceit action brought by 
a motion picture distributor who licensed copyrighted films at rates based upon the gross 
receipts obtained by exhibitors from admission charges to such exhibitions, it is alleged 
that the defendant, an exhibitor, made false reports as to the amounts of his gross admis- 
sion receipts derived from the exhibition of the films covered by the license agreements. 
The defendant, in his motion for summary judgment, asserts that many of the license 
agreements contained a schedule of admission prices and a provision requiring the defend- 
ant to charge admission prices not less than the prices listed and that such price mainte- 
nance provisions were pursuant to a conspiracy. The defendant contends that such 
provisions are a violation of the Sherman Antitrust Act and illegal per se and are therefore a 
bar to the suit. The motion for summary judgment is denied, as there is a question of fact 
as to whether such provisions were pursuant to a conspiracy. A license agreement to 
exhibit copyrighted films containing price maintenance provisions for admission to such 
exhibitions, itself, is not in violation of the Sherman Antitrust Act nor otherwise illegal. 


See the Sherman Act annotations, Vol. 1, J 1240.110, 1270.455, 1660.151. 


For the plaintiff: Evans L. DeCamp (Paxton and Seasongood), Cincinnati, Ohio; 
Clinton M. Harbison (Harbison, Kessinger, Lisle and Bush), Lexington, Kentucky; and 
Edward A. Sargoy (Sargoy and Stein), New York, New York. 


For the defendant: J. Harry Stamper, Lexington, Kentucky. 


to license agreements with defendant, made 
from time to time from January 1, 1942 to 


Memorandum 
Forp, District Judge: [In full text except 


for omissions indicated by asterisks] The 
plaintiffs are corporate citizens of states 
other than Kentucky. During the period re- 
ferred to in this litigation, each of them was 
engaged in the business of supplying and 
distributing in interstate commerce films 
of copyrighted motion pictures on which 
they owned or controlled the copyrights. 
The films were loaned to theaters for ex- 
hibition purposes during a limited period 
under license contracts prescribing the terms 
and conditions of the rights granted the 
licensees. 

The defendant, a citizen of Kentucky, is 
the owner and operator of a motion picture 
theater in the city of Harlan, Ky. 


[Fraud and Deceit Action] 


Separate suits were filed by plaintiffs as- 
serting identical claims against the defend- 
ant. This action is a consolidation of the 
three original suits. Each separate com- 
plaint alleges, in substance, that pursuant 
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the date of filing the complaint, the plaintiff 
furnished the defendant numerous films of 
its copyrighted motion pictures and granted 
him the right to exhibit them in his theater, 
for which exhibition rights the defendant 
agreed to compensate the plaintiff at rates 
based upon the gross receipts obtained by 
defendant from admission charges to such 
exhibitions, the amounts of which were to 
be reported to plaintiff by defendant in the 
manner and at the times provided by the 
contracts. The defendant is charged with 
engaging in a plan or scheme to deceive and 
defraud the plaintiffs by making or causing 
to be made to them false reports as to the 
amounts of his gross admission receipts 
derived from the exhibition of the films 
covered by the license agreements, and as 
a result thereof it is claimed that the plain- 
tiffs were fraudulently induced to accept 
substantially less compensation for the rights 
granted than the amounts due and were 
fraudulently induced to subsequently grant 
defendant similar exhibition rights upon 
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terms substantially less than would other- 
wise have been charged and received. Each 
plaintiff seeks recovery of damages claimed 
to have been sustained as the result of such 
alleged fraud and deceit. 


[Unlawful Price Fixing Through Copyrighted 
Films Alleged] 

In addition to denying the charges, the 
defendant, by his answer, asserts that the 
price maintenance provisions of the license 
contracts referred to in the complaints ren- 
dered them illegal and in violation of arti- 
cles 1 and 2 of the Sherman Act, 15 U. S. 
C. A. §§1, 2. Relying upon the principles 
of public policy declared in Continental Wall- 
paper Co. v. Voight Sons Co., 212 U. S. 227, 
he pleads such illegality as a complete bar 
to the right of plaintiffs to secure the relief 
which they seek. 


[Defendant's Motion for Summary Judgment] 


The case is now submitted upon the de- 
fendant’s motion for summary judgment 
under Rule 56 as to such of the license 
agreements as contained price maintenance 
provisions in respect to the charges for 
admission to defendant’s theater during ex- 
hibitions of the motion pictures covered by 
the license agreements. 


[Admission Prices Fixed in License] 


There is no dispute as to the fact that 
many of the license agreements referred to 
in the complaints contained a schedule of 
admission prices and a provision that dur- 
ing the exhibition period of the motion pic- 
tures licensed thereunder the admission 
charges should be no less than the prices 
listed in the schedule. 


[Lawful Under Copyright Monopoly} 


The defendant’s contention that every 
such price fixing agreement, standing alone, 
is a violation of the Sherman Act and illegal 
per se seems untenable in the light of the 
Principles clearly stated by Chief Justice 
Taft writing for a unanimous court in United 
States v. General Electric Co., et Ge 272s. 
476, which was followed by Chief Judge 
Parker in a unanimous opinion of the Court 
of Appeals of the Fourth Circuit in West- 
inghouse Electric Corp. v. Bulldog Electric 
Products Co., 179 F. (2d) 139. The prin- 
ciples applicable to license contracts for the 
use of patents would seem equally applicable 
to license contracts involving copyrights, 
and hence under these authorities it seems 
quite clear that license contracts for the 
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exhibition of copyrighted motion pictures, 
containing price maintenance provisions for 
admission to such exhibitions, with nothing 
more to condemn them, are reasonable and 


_normally adapted to secure to the copyright 


owner the pecuniary reward to which he is 
entitled under his copyright monopoly and 
are not in violation of the Sherman Act nor 
otherwise illegal. 

However, a copyright holder, like patentees 
and other holders of an exclusive privilege 
granted in furtherance of a public policy, 
may not claim the court’s protection where 
he is using his grant to subvert the very 
policy upon which it rests. Morton Salt Co. 
v. Suppiger, 314 U. S. 488, 494. Thus, where 
a copyright holder seeks to impose price 
control upon future sales of an article, after 
having sold or otherwise divested himself 
of title to it, so that the article, as such, 
passed out of the domain of the copyright, 
as was found in Bobbs-Merrill Co. v. Straus, 
et al., 210 U. S. 339, and Straus v. American 
Publishers’ Assn., 231 U. S. 222, or when 
such price fixing licenses are found to be 
a means of extending the copyright monop- 
oly so as to govern the admission price to 
exhibitions or entertainments which include 
pictures or features not covered by the 
copyright, as was found in Interstate Circuit 
v. United States, 306 U. S. 208, 228, or where 
price maintenance is shown to constitute 
a part of a general plan, combination or 
conspiracy to unreasonably restrain inter- 
state trade and commerce in motion picture 
films or to monopolize or suppress compe- 
tition in the exhibition thereof as found in 
United States v. Crescent Amusement Co, 
323 U. S. 173, such price-fixing agreements 
violate the Sherman Act and are afforded 
no immunity by the copyright laws. United 
States v. Paramount Pictures, 334 U. S. 131, 
144, 

[Conspiracy Claimed to Exist] 


In support of his motion for summary 
judgment, the defendant urges that the 
admissions of plaintiffs, together with the 
affidavits on file, are sufficient to show that 
there is no genuine issue as to the fact that 
the price maintenance contracts herein re- 
ferred to were made pursuant to and con- 
stituted an integral part of a nation-wide 
conspiracy to monopolize and suppress 
competition in the distribution and exhibi- 
tion of motion pictures in which the plaintiffs 
were engaged. United States v. Paraimount 


Pictures, supra. 
rok & 
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[Opposing Affidavits] 

Opposing affidavits filed on behalf of 
plaintiffs set out facts which would be com- 
petent evidence tending to controvert the 
conclusion which the defendant seeks to 
have us reach by inference from the admis- 
sions on file. 

[Motion Denied] 


I am convinced that the duty of the court 
cannot be discharged by summary adjudication 
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of the issues, as sought by defendant’s mo- 
tion. A trial is essential. The motion for 
summary judgment must be denied. 

In thus disposing of the motion for sum- 
mary judgment, collateral questions of law 
argued by plaintiffs in opposition to it are 
not reached. 

An order will be entered in conformity 
herewith. 


[f] 62,918] Rio Haven, Inc., et al. v. National Screen Service Corporation, et al. 
In the’ United States District Court for the Eastern District of Pennsylvania. No. 


11546. Filed July 25, 1951. 


Sherman Antitrust Act and Clayton Antitrust Act 


Class Action—Treble Damage and Injunctive Relief—Motion to Dismiss—Motion for 
Production of Documents to Destroy Basis of Motion to Dismiss.—Motion picture exhib- 
itors, purporting to represent all of the motion picture exhibitors of the United States not 
affiliated with any of the defendants, cannot maintain a class action against a motion picture 
advertising distributor and motion picture producers and distributors where the record 
discloses that there are, among motion picture exhibitors of the United States not affiliated 
with any of the defendants, interests antagonistic to those of the named plaintiffs. The 
defendants’ motion to dismiss, considered as a motion for summary judgment, has put the 
plaintiffs to their proof. Since there is no genuine issue as to the fact of adequate repre- 


sentation of the class, the motion is granted. 


The plaintiffs’ motion for the production of certain of the defendant’s records to show 
that the defendants were able to present a picture of antagonistic interests in the class is 
denied. Good cause has not been demonstrated and, therefore, the motion is denied. 


See the Sherman Act annotations, Vol. 1, { 1640.121, 1640.211, 1640.568; Clayton Act 


annotations, Vol. 1, J 2036.64. 


For the plaintiff: Francis T. Anderson (Gray, Anderson, Schaffer and Rome), Phila- 


delphia, Pa. 


For the defendant: Louis Nizer (Phillips, Nizer, Benjamin and Krim), New York, 


INE 
Opinion 
[Motion to Dismiss Class Action] 


McGrane_ery, J.: [Jn full text except for 
omissions indicated by asterisks] This action 
has been brought under the antitrust laws 
for treble damages and injunctive relief. 
Plaintiff motion picture exhibitors, two indi- 
divuals and their wholly owned corpora- 
tion, allege that the action is brought on 
behalf of all the motion picture exhibitors 
of the United States not affiliated with any 
of the defendants. The defendants are a 
manufacturer and distributor of motion pic- 
ture trailers and advertising accessories, 
and eight motion picture producers and 
distributors. The defendants have moved 
for a dismissal of the suit in so far as it 
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purports to be a class action; and plaintiffs 
move for the production of certain docu- 
ments which they allege will furnish evi- 
dence to destroy the basis of the defendants’ 
motion. 


[Evidence of Antagonistic Interests} 


The basis of the defendants’ motion is 
that plaintiffs do not adequately represent 
the class which they purport to represent, 
pursuant to the requirements of Rule 23 
(a). The record discloses that there are, 
among motion picture exhibitors of the 
United States not affiliated with any of the 
defendants, interests antagonistic to those 
of the named plaintiffs. The problem posed 
is how searching an inquiry there must be 
into the issue of representation in a “spuri- 
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ous” class suit under Rule 23 (a) (3). * * * 
In the case at bar, the defendants’ motion 
has put the plaintiffs to their proof. Al- 
though denominated a motion to disiniss, 
the motion may be considered as one for 
summary judgment, because matters out- 
side the pleadings were presented to and 
not excluded by the court. Rule 12 (b), 
F. R. C. P. Since there is no genuine issue 
as to the fact of adequate representation 
of the class, the defendants’ motion will be 
granted. 


[Motion for Production of Records Denied] 


The plaintiffs have moved, under Rule 34, 
for the production of certain of the de- 
fendant National Screen Service Corpora- 
tion’s records, on the basis of a charge that 
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motion picture exhibitors’ testimonials in 
behalf of National Screen were secured by 
the misuse of National Screen’s wealth. 
Thereby it is urged, National Screen has 
been able to present a picture of antag- 
onistic interests in the class which plain- 
tiffs’ seek to represent. The mere suspicion 
of improper conduct, however, is not suf- 
ficient cause to support a motion for the 
production of documents, espécially in view 
of a sworn denial, and the plaintiffs offer no 
justification other than their suspicions. 
What constitutes good cause is a difficult 
question, and it is a matter for the exercise 
of the court’s discretion. Gordon v. Penn- 
sylvama Railroad Co., 5 F. R. D. 510. This 
court is not satisfied that good cause has 
been demonstrated and, accordingly, plain- 
tiffs’ motion will be denied. 


[62,919] Charles Lawlor and Mitchell Pantzer, co-parters, trading as Independent 
Poster Exchange v. National Screen Service Corporation, et al. 


Morris J. Lipp, trading as Midwest Poster Exchange v. National Screen Service 


Corporation, et al. 


Benjamin Siegel, trading as Theatre Advertising Company v. National Screen Service 


Corporation, et al. 


Jay Schrader, trading as Charlotte Poster Exchange v. National Screen Service 


Corporation, et al. 


In the United States District Court for the Eastern District of Pennsylvania. Nos. 
10,020, 11,136, 11,137, and 11,138. Dated July 25, 1951. 


Sherman Antitrust Act and Clayton Antitrust Act 


Monopolization—Exclusive License Agreements—Motion Picture Standard Adver- 
tising Accessories—Injunctive Relief on Motion for Summary Judgment.—A motion for 
summary judgment for injunctive relief is granted to distributors of standard motion 
picture advertising accessories against a manufacturer and distributor of such accessories. 
to restrain the defendant from monopolizing the business of distributing standard acces- 


sories so as to enable the plaintiffs to engage in such business under fair, competitive 
conditions. 


The defendant had entered into agreements with the major producer-distributors 
of motion pictures which granted to the defendant exclusive licenses to manufacture and 
distribute standard advertising accessories to their motion pictures on a royalty basis. 
Because of a prior antitrust suit, the defendant sub-licensed the plaintiffs to distribute such 
accessories with the defendant supplying such accessories. By entering into exclusive agree- 
ments with the producer-distributors, who virtually produce and distribute all motion 
pictures in the United States, the defendant has acquired the power to exclude competition 
in that it may refuse to license the plaintiffs. No specific intent is required; the only 
relevant intent is the intent to enter business arrangements which give rise to the power. 
By the terms of the license agreement and by the terms of the sub-license agreements 
which provide that the defendant is the exclusive distributor; that the producer-distributors 
agree not to produce or distribute accessories themselves and their right to license anyone 
other than the defendant is made dependent on the assumption that such licensee operate 
as extensively in scope as the defendant; that sub-licensees of the defendant are limited 
geographically, in the customers they may service, and in the source of supply they may 
utilize, the defendant has exercised its monopoly power to exclude competition, 
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Although the plaintiffs are not prepared to manufacture accessories and other materials 
produced by the defendant and not prepared to do business outside their local territories, 
the plaintiffs are competing in the substantial interstate commerce of distributing standard 
accessories and they are entitled to be secure against monopoly in their local businesses. 
“The relevant market may be highly particularized, both geographically and in terms of the part 
of an industry involved.” It is established that the distribution of standard accessories is 
a substantial business in interstate commerce. The acquisition of the exclusive license 
agreements forecloses competition from a substantial market, a course of conduct unrea- 
sonable per se. 


See the Sherman Act annotations, Vol. 1, § 1021.421, 1021.536, 1210.101; Clayton Act 
annotations, Vol. 1, § 2036.15. 


Conspiracy To Create a Monopoly — Exclusive License Agreements — Standard 
Advertising Accesories—Injunctive Relief on Motion for Summary Judgment.—A motion 
for summary judgment for injunctive relief is denied to distributors of standard motion 
picture advertising accessories against a distributor of such accessories and producer- 
distributors of motion pictures to restrain a conspiracy to create a monopoly in the 
distribution of such accessories. It is not established that mutual awareness existed among 
producer-distributors of motion pictures in granting a distributor of such accessories 
exclusive licenses to manufacture and distribute such advertising accessories to their 
motion pictures. Since a disputed question of fact appears, summary judgment is pre- 
cluded. The existence of several exclusive license agreements is evidence of a uniform 
participation by the producer-distributors in a particular system of doing business, and the 
effect of that system is to create a monopoly. Without additional evidence, it cannot be 
said that a conspiracy exists. 


See the Sherman Act annotations, Vol. 1, §1210.101, 1220.198, 1220.401; Clayton 
Act annotations, Vol. 1, J 2036.15. 


For the plaintiff: No. 10,020. Victor H. Blanc and Francis T. Anderson (Gray, 
Anderson, Schaffer and Rome), of Phila., Pa. 


For the defendants: Louis Nizer (Phillips, Nizer, Benjamin and Krim), of New York, 
N. Y.; Earl G. Harrison and Louis J. Goffman, of Phila., Pa. 


For earlier decisions in the same cases, see {| 62,603 and 62,760. 


whose operations are centered in the Phila- 
delphia, Chicago, Washington, D. C. and 
Charlotte, N. C. areas respectively, deal in 


Opinion 
[Motion for Summary Judgments| 


McGranery, J.: [Jn full text except for 
footnotes] Four actions seeking treble dam- 
ages and injunctive relief under the Sher- 
man and Clayton Anti-Trust Acts, 15 
U. S. C. A. Secs. 1-7 and 12-27, have been 
filed by separate plaintiffs against the de- 
fendants. In such case plaintiffs have moved 
for summary judgment on the injunctive 
phase of their actions. It has been stipu- 
lated that affidavits relating to the motion 
filed in any of the actions shall be a part 
of the record in all the actions, and the 
motions were argued as a unit. Hence, they 
will be considered together. 


[Exclusive License Agreements Granted] 


Plaintiffs and defendant National Screen 
Service Corporation (hereinafter referred 
to as National Screen) are in the business 
of servicing exhibitors of motion pictures 
with advertising materials. The plaintiffs, 
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only signs and posters known as standard 
accessories, embodying copyrighted materials 
from motion pictures. The defendant Na- 
tional Screen, operating on a nation-wide 
scale, deals not only in standard accessories, 
but also specialty accessories (a more elab- 
orate type of display) and trailers (or 
“prevues’). At various times between 1939 
and 1947, the other defendants or their 
affiliates (hereafter referred to as the pro- 
ducer-distributor defendants) entered into 
agreements with National Screen granting 
it the exclusive license to manufacture and 
distribute standard accessories to their mo- 
tion picture films on a royalty basis. Af- 
fidavits of the producer-distributor defendants 
recite that the motivation for entering into 
the contracts with National Screen was 
their dissatisfaction with the manner in 
which they had been able to handle the 
accessory function themselves. Service to 
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exhibitors had frequently been inefficiently 
performed; the war had increased space and 
manpower problems; and generally the busi- 
ness had been unprofitable, resulting in 
substantial losses. National Screen was the 
only existing concern qualified to take over 
and perform those services for the producer- 
distributors. They indicate complete satis- 
faction with the services performed under 
the licensing agreements. Not only were 
they relieved of the “headaches” connected 
with the business, but losses were converted 
into profits by virtue of royalties received 
from National Screen. The justification ad- 
vanced for the exclusive nature of the 
agreements is that the type of service re- 
quires demanded a complete, nation-wide 
distribution organization and National Screen 
was hence obliged to undertake a great ex- 
pansion of its facilities which required 
substantial investment of money. 


[Sub-Licenses to Plaintiffs Granted]. 


In 1942 an antitrust suit was brought in 
this district by some of the present plain- 
tiffs against some of the present defendants. 
The action was settled by the execution of 
sub-license agreements between National 
Screen and those plaintiffs. All of the 
present plaintiffs are currently being sup- 
plied with standard accessories under sub- 
licenses. 


[Unlawful Monopoly Alleged] 


The plaintiffs contend that National Screen 
has acquired an unlawful monopoly of the 
business of distributing standard advertis- 
ing accessories, in violation of Section 2 of 
the Sherman Act, and that all defendants 
have conspired to create the monopoly, in 
violation of Sections 1 and 2 of the Act. 


{Local Businesses Entitled To Be Secure 
from Monopoly| 


At the outset it must be noted that the 
producer-distributor defendants and their 
subsidiary or affiliated corporations—the so- 
called “big eight’, produce and distribute 
virtually all the commercial motion picture 
films in the United States. Hence, one who 
controls the distribution of standard acces- 
sories advertising those pictures necessarily 
controls the standard accessory market. 
National Screen contends, in the first place, 
that the relevant market is the whole mo- 
tion picture advertising business, of which 
the accessory and trailer field is a very 
small part; and secondly, that plaintiffs 
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have no standing to complain of any injury 
because they have failed to prove, or even 
assert, that they ever possessed the inten- 
tion or were prepared to manufacture and 
distribute, on a nation-wide scale, stand- 
ard accessories, specialty accessories and 
trailers—the scope of National Screen’s en- 
terprise. American Banana Co. v. United 
Fruit Co., (166 Fed. 261, aff'd 213 U. S. 
347); Triangle Conduit & Cable Co. v. Na- 
tional Electric Products Corp., ((3 Cir.) 152 
F. 2d 398). The relevant market may be 
highly particularized, both geographically 
and in terms of the part of an industry 
involved. United States v. Yellow Cab Co., 
(332 U. S. 218); United States v. National 
City Lines ((7 Cir.) 186 F. 2d 562); Gold- 
man Theatres v. Loew's Inc., ((3 Cir.) 150 F. 
2d 738). Consequently, if the plaintiffs are 
competing in the substantial interstate com- 
merce of distributing standard accessories, 
even though on a relatively local scale, they 
have standing to claim injunctive relief 
against threatened harm if that commerce 
is being restrained or monopolized. It is 
not denied that the plaintiffs are so com- 
peting—although the nature of that com- 
petition is at issue in the case; and it is 
established that the distribution of standard 
accessories is a substantial business in inter- 
state commerce. It is, therefore, of no 
significance that the plaintiffs are not pre- 
pared to manufacture standards, specialties 
and trailers, or to distribute specialties and 
trailers, or to do business outside their 
local territories. They are entitled to be 
secure against monopoly in their local busi- 
nesses of distributing standard accessories, 


[Power To Exclude Competition and 
Relevant Intent Present] 


On the question of illegal monopoly in 
the standard accessory field, it is necessary 
to determine first, whether National Screen 
possesses monopoly power. 

“The authorities support the view that 
the material consideration in determining 
whether a monopoly exists is not that 
prices are raised and that competition is 
excluded but that power exists to raise 
prices or to exclude competition when it 
is desired to do so.” 


American Tobacco Co. v. United States, (328 
U. S, 781, 811). By virture of its exclusive 
contracts with the eight other defendants 
(or their affiliates), National Screen has the 
power to remove plaintiffs from competi- 
tion by refusing to supply them under the 
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sub-license agreements, or by refusing to 
renew those agreements at their expiration. 
Whatever competition exists in the distribu- 
tion of the standard accessories of the films 
of the eight producer-distributor defendants, 
which constitute substantially the entire 
market, exists only at the sufferance of 
National Screen. 
“* * * (T)he mere existence of monopoly 
power, though not exercised abusively, is 
some indication of illegality. A violation 
of the statute will come to completion 
if the defendant has nothing more than a 
purpose or intent to exercise the power. 
American Tobacco Co. v. United States, 
(supra); United States v. Griffith, (334 
U. S. 100), as the cases show, a ‘purpose 
or intent’ is present if the acquisition or 
retention of the power comes about as a 
consequence of defendant’s conduct or 
business arrangements. United States v. 
Griffith, (supra, at 105-107); United States 
v. Aluminum Co. of America, [(2 Cir.) 
148 F. 2d 416].” 


United States v. Aluminum Co. of America, 
(91 F. Supp. 333, 342). No specific intent 
to monopolize is necessary; the only relevant 
intent is the intent to enter into the business 
arrangements which give rise to the power. 
By entering into exclusive agreements with 
the eight producer-distributors defendants 
(or their affiliates), National Screen has 
acquired the power to exclude competition 
and demonstrated its intent to exercise that 
power. Hence, it would appear that Na- 
tional Screen is in violation of Section 2 of 
the Sherman Act. 


[Power To Exclude Exercised] 


It should next be determined whether 
National Screen has actually exercised its 
power to exclude competition. There can 
be 


“no more effective exclusion than pro- 
gressively to embrace each new oppor- 
tunity as it opened, and to face every 
newcomer with a new capacity already 
geared into a great organization, having 
the advantage of experience, trade con- 
nections and the elite of personnel. Only 
in case we interpret ‘exclusion’ as limited 
to manoeuvres not honestly industrial, 
but actuated solely by a desire to prevent 
competition, can such a course, indefati- 
gably pursued, be deemed not ‘exclusion- 
ary’. So to limit it would in our judgment 
emasculate the Act; * * *” 


United States v. Aluminum Co. of America, 
((2 Cir.) 148 F. 2d 416, 431). The words 
of Judge Learned Hand suggest with 
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amazing accuracy some of National Screen’s 
“exclusionary” activities. The exclusive na- 
ture of the original contracts between Na- 
tional Screen and the producer-distributors 
indicates, indeed, a manoeuvre “actuated 
solely by a desire to prevent competition.” 
The renewal contracts which are in terms 
“non-exclusive”, demonstrate the same mo- 
tivation. The producer-distributors agree not 
to produce or distribute advertising ma- 
terials themselves, and their right to license 
anyone in addition to National Screen is 
made dependent on the assumption by such 
licensee of the obligation to operate as 
extensively in scope as does National Screen. 
Inasmuch as National Screen is the only 
concern, other than the producer-distributors 
themselves, which has ever operated on 
such a scale—producing and distributing 
all three types of advertising materials on a 
nation-wide basis—potential competition is 
rendered impossible among existing busi- 
ness concerns. National Screen’s sub-licenses 
to the plaintiffs also demonstrate the ex- 
ercise of monopoly power to gain a com- 
petitive advantage in violation of the 
antitrust laws. United States v. Griffith, 
supra, The agreements limit plaintiffs’ oper- 
ations geographically, in the source of 
supply they may utilize, and in the cus- 
tomers they may service. National Screen, 
therefore, not only possesses monopoly 
power and an intent to exercise that power, 
but it has in fact exercised the power. And 
by no stretch of the imagination can it 
be said that monopoly has been “thrust” 
upon National Screen unwittingly, or that 
it has passively achieved its position of pre- 
eminence. United States v. Aluminum Co. of 
America, ((2 Cir.) 148 F. 2d 416). The story 
of its growth is the story of active planning 
deliberately undertaken and leading in- 
evitably to monopoly. It is entirely ir- 
relevant that there may have been no resort 
to unfair competitive practices. National 
Screen has monopolized the field of dis- 
tributing standard accessories in violation 
of the law. 


[Acquisition of Exclusive Licenses 
Unreasonable Per Se] 


The defendants argue that each of the 
producer-distributors could, in the conduct 
of their businesses, handle the production 
and distribution of their standard advertis- 
ing accessories themselves, without the in- 
tervention of any middlemen, as indeed 
they formerly did; and that, in the lawful 
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exercise’ of an essential incident of their 
motion picture copyrights, each could have 
delegated the function to an exclusive li- 
censee. The fact that they chose a common 
licensee, they urge, can make no difference, 
because the products themselves are non- 
competitive. That is, a poster advertising 
a particular Columbia picture is of no value 
in connection with a Paramount picture, or 
even with a different Columbia film. Thus, 
an exhibitor of one picture is not in the 
market for posters advertising any other 
picture. Therefore, it is contended, com- 
bining in one licensee the exclusive right 
to distribute posters for all pictures cannot 
reduce competition where none could have 
existed between separate licensees. Umited 
States v. Winslow, (227 U. S. 202); United 
States v. United Shoe Machinery Co., (247 
U. S. 32). This argument is not supported 
by the facts. In the first place, it cannot 
be shown that the posters are intrinsically 
non-competitive. Except in the type situa- 
tion which presently prevails in National 
Screen’s arrangements with exhibitors, where- 
by they are given standard accessory serv- 
ice generally for a flat fee, the products 
must certainly compete with each other for 
the exhibitor’s advertising dollar. Even 
if the competitive nature of the posters is 
held to be a disputed issue of fact, or even 
if it is assumed that the products are non- 
competitive in nature, there are not suf- 
ficient bases for a conclusion that the field 
is incapable of being monopolized. Whether 
competition between posters exists or not, 
competition between poster-renters does 
exist, however restricted in nature. And the 
acquisition by National Screen of exclusive 
license agreements for the distribution of 
standard accessories of the “big eight” fore- 
closes competition from a substantial market, 
a course of conduct unreasonable per Se. 
International Salt Co. v. United States, (332 
Wi Sao O22 390) 


[Injunctive Relief Granted] 


The plaintiffs, therefore, face the threat 
of the irreparable injury of exclusion from 
competition by National Screen’s monopoly, 
and they are entitled to injunctive relief 
against the monopoly under Section 16 of 
the Clayton Act. 


[Mutual Awareness Lacking in Proof 
of Conspiracy] 


The charge of conspiracy among all the 
defendants to create a monopoly is based 
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on the fact of the existence of the exclusive 
contracts between National Screen and 
each of the eight producer-distributor de- 
fendants or their affiliates. No attempt is 
made to prove an express agreement. Of 
course, the law is well settled that 


“Tt is not necessary to find an express 
agreement in order to find a conspiracy. 
It is enough that a concert of action is 
contemplated, and that the defendants 
conformed to the arrangement.” 


United States v. Paramount, (334 U. S. 131, 
142); accord, Interstate Circmit v. United 
States, (306 U. S. 208, 226-227); Ball v. 
Paramount Pictures, Inc., ((3 Cir.) 169 F. 2d 
SEZ O19) 


“Uniform participation by competitors in 
a particular system of doing business 
where each is aware of the other’s activi- 
ties, the effect of which is restraint of 
interstate commerce, is sufficient to estab- 
lish an unlawful conspiracy under the 
statutes before us.” 
Goldman Theatres v. Loew's, Inc., supra, at 
745. The existence of the several exclusive 
license agreements is evidence of a uniform 
participation by competitors in a particular 
system of doing business, and the effect of 
that system is to create a monopoly in 
National Screen. Without additional evi- 
dence, it cannot be said that a conspiracy 
exists, The essence of conspiracy, in the 
absence of actual agreement, is scienter by 
the conspirators: a mutual awareness of 
each other’s activities, a contemplated con- 
cert of action. There may be circumstances 
in which mutual knowledge should be in- 
ferred in the absence of specific proof. See 
Rostow, “Monopoly under the Sherman 
Act: Power or Purpose?”, (43 Jil. Law Rev. 
745, 781-785). Evidence of such circum- 
stances is not available in these cases at this 
point of the proceedings. The affidavits 
submitted by the defendants clearly indi- 
cate that each producer-distributor entered 
into its agreement with National Screen 
independently, for legitimate business rea- 
sons related to its own enterprise; the 
contracts were entered into over a period 
of eight years, for varying periods of time, 
and they contained varying financial pro- 
visions which even now appear to be un- 
known to defendants not privy to a particular 
contract. Of course, if mutual awareness 
were actually present, it could not be 
explained away by such allegations of the 
“normal processes of competition * * *” 
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United States v. Crescent Amusement Co., 
(323 U. S. 173, 183). Perhaps proof of 
mutual awareness may be possible; never- 
theless, from development of the situation 
as described, it cannot be presumed. Plain- 
tiffs point to various provisions in the 
licensing contracts which undoubtedly es- 
tablish that each producer-distributor was 
aware that the others were also dealing 
with National Screen; and that much was 
admitted at the bar of the court during oral 
argument. Those contract provisions fall 
short of establishing that each knew the 
other was dealing with National Screen in 
such a manner that their combined action 
would necessarily run afoul of the law. 
In the answers to the complaints, the pro- 
ducer-distributor defendants deny knowl- 
edge of each other’s contracts. The court 
has examined the record carefully and 
nowhere is the element of mutual awareness 
admitted or established. Consequently, on 
the issue of conspiracy, a disputed question 
of fact appears, precluding summary judgment. 
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[Formation of Decree} 


The nature of the injunctive relief prayed 
is based upon the assumption of the exis- 
tence of both monopoly and conspirary, 
entailing a decree running against all de- 
fendants. Since, on summary judgment, 
monopoly, and not conspiracy, has been 
established, a decree can issue against 
monopoly by National Screen, but not 
against conspiracy by the producer-dis- 
tributor defendants. Because of the intimate 
relationship of the latter to the problem of 
monopoly, it will be difficult to frame a 
suitable decree leaving these out of con- 
sideration. Nevertheless, the plaintiffs are 
entitled to a decree restraining National 
Screen from monopolizing the business of 
distributing standard accessories, so that 
they will be able to engage in that business 
under fair, competitive conditions. Rather 
than issue a decree now, the court feels that 
it would be more advisable to permit the 
parties to submit proposed terms for a 
decree and to hear argument on them. 
Accordingly, it will be so ordered, 


[] 62,920] Superior Dairy, Inc. v. The Stark County Milk Producers’ Association, 


et al. 


In the Court of Appeals of the State of Ohio for the County of Stark. No. 2397. 89 


Ohio App. 26. Decided June 14, 1950. 


Appeal from the Common Pleas Court of Stark County. Affirmed. 


. Ohio Valentine Antitrust Act 
Unlawful Combinations—Cooperative’s Refusal to Sell Not Unlawful Under Valentine 


Antitrust Act.—A cooperative distributor of milk organized under the Co-operative Agri- 
cultural Marketing Act of Ohio does not violate the prohibitions of the Ohio Valentine 
Antitrust Act when it refuses to sell milk to a distributor unless the distributor discon- 
tinues a program of giving quantity discounts to its customers and public consumers. 
Since there was no contract between the parties requiring the cooperative to sell milk to 
the distributor and such action is permissible under the Marketing Act and not violative 
of the Valentine Antitrust Act after a determination of legislative policy, the distributor’s 
petition does not state a cause of action. 


See the State Laws annotations, Vol. 2, | 8675.45. 
For the plaintiff: Warren G. Smith. 
For the defendants: Day, Cope, Ketterer, Raley and Wright. 


[Declaratory Judgment Sought] 


PutnaM, J.: [In full text except for omis- 
sions indicated by asterisks] This is an appeal 
on questions of law from a judgment of the 
Common Pleas Court of Stark County sus- 
taining a demurrer to plaintiff's amended 
petition in an action for a declaratory judg- 
ment. 
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The plaintiff is an incorporated middle- 
man distributor of milk, and the defendants 
are a cooperative milk producers associa- 
tion, its oficers and members. 

The prayer of the amended petition is for 
a judgment declaring the acts of defend- 
ants, in refusing to supply plaintiff with 
milk, to be in violation of the Valentine 
Antitrust Act of Ohio. 
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The amended petition of the plaintiff, the 
truth of which and the legitimate inferences 
deducible therefrom are admitted by the 
demurrer, has these vital allegations which 
are substantially as follows: 


[The Parties] 


That plaintiff is a corporation duly organ- 
ized and existing under the laws of the 
state of Ohio; that as such it is a distrib- 
utor of milk in Stark county; that it pur- 
chases its milk from the members of the 
Stark County Milk Producers’ Association 
under a contract with such association; that 
the members of the association produce 
practically all the milk sold in Stark county ; 
and that the defendant Martin R. Moomaw 
is the manager of the association and the 
other defendants are members thereof as 
well as representatives of the routes allo- 
cated by the association to supply milk to 
the plaintiff. 


[Refusal to Supply if Discount Plan Continues] 


The plaintiff alleges further that in Au- 
gust 1947 it inaugurated a program where- 
by it proposed to give a discount of one and 
one-half cents per quart to its customers and 
public consumers who would purchase over 
90 quarts of milk per month and a discount 
of two cents per quart to those who would 
purchase over 120 quarts per month; that 
the defendants, after first threatening to 
stop the sale and delivery of milk to the 
plaintiff if it did not cease using its discount 
plan, did in fact instruct their drivers not 
to deliver any milk to plaintiff on and after 
September 1, 1947; and that, pursuant to the 
instructions of the defendants, milk was 
withheld by the drivers of the association 
on September 1, 1947, and thereafter, until 
the plaintiff agreed that it would terminate 
its discount plan. 


[Demurrers to Petition Filed] 


Plaintiff seeks a judgment declaring the 
rights, status and legal relations between 
the parties. The defendants each filed iden- 
tical demurrers to the amended petition for 
the stated reason that it appears on the face 
thereof that such petition does not state 
facts constituting a cause of action. 


This being an action for a declaratory 
judgment, the provisions of that act con- 
trol, and in the final analysis the question 
dispositive of the case is whether, under the 
allegations in the petition, the trial court 
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abused its discretion in refusing to entertain 


the cause and make a declaration of rights. 
ier 


[No Contractual Relationship Exists] 

* * * In the original petition there was 
no allegation of a contract. Upon the sus- 
taining of a demurrer thereto an amended 
petition was filed in which it was simply 
alleged: 

“That the plaintiff has purchased milk, 
since 1938, from such members of the 
Stark County Milk Producers’ Associa- 
tion as have been designated from time 
to time by said association to supply milk 
to the plaintiff, under a contract with the 
defendant, The Stark County Milk Pro- 
ducers’ Association and such designated 
members thereof; that the plaintiff now 
purchases approximately 90 per cent of 
its milk under said contract.” 

No terms or conditions of the contract 
are set forth so as to show any legal obli- 
gation imposed upon any one thereunder. 
It is not alleged whether the contract is 
oral or written. Certainly it is not such an 
allegation as would state a cause of action 
in an ordinary civil proceeding. Further- 
more, it was admitted in open court by 
counsel for the plaintiff that the only con- 
tract claimed in the petition is an implied 
contract to pay for milk when, if and as 
received, at the price demanded at the time 
by the defendants. It is conceded that the 
supply could be cut off by the defendants 
from the plaintiff at any time, at the whim 
of the defendants, and no legal liability 
would ensue. 

OK Ox 

[Colgate Case] 


In the case of United States v. Colgate & 
Cox 250 Uns: GO0N63el. Hd O92% 300 SC 
465, the second paragraph of the syllabus 
is as follows: 


“2. Conduct of a manufacturer which, 
as intended, has the effect of procuring 
adherence on the part of its wholesale 
and retail customers to resale prices fixed 
by it, does not offend against the unlaw- 
ful combination provisions of the Sher- 
man Antitrust Act of July 2, 1890 (26 
Stati ate LL, 209s chaps 647) 3GompmaStat., 
1916, Section 8820), where there was no 
agreement which obligated any dealer not 
to resell except at the fixed prices, his 
course in this respect being affected only 
by the fact that he might, by his action, 
incur the displeasure of the manufacturer, 
oles could refuse to make further sales to 
him. 


Copyright 1951, Commerce Clearing House, Inc. 


Number 225—69 
10-12-51 


* * * we are constrained to hold that the 
refusal of the trial court to entertain a peti- 
tion which required the construction of a 
contract as uncertain as the one herein set 
forth was not erroneous as being a viola- 
tion of Section 12102-2, General Code. 


[Legislative Policy] 


In argument, the plaintiff urged this court 
to make such analysis of this case, on its 
merits, as would aid in solving the problem 
presented by a possible conflict between 
the Co-operative Agricultural Marketing 
Act of Ohio (Section 10186-1 et seq., Gen- 
eral Code) and the Valentine Antitrust Law 
(Section 6390 et seg., General Code). Briefs 
by both parties have been exhaustive upon 
the merits of this proposition. 

The plaintiff, on page 12 of its brief, 
states: 


“The plaintiff wishes to make it clear 
that it is highly in favor of the purpose 
of these laws in authorizing the agri- 
cultural interests to organize so as to set 
a fair price at which they will market their 
products; but the plaintiffs feel that the 
Stark County Milk Producers’ Associa- 
tion, and other defendants, in the instant 
case have gone further than the law in- 
tended in seeking to control the price at 
which the distributors shall sell its milk 
to the public. It is this latter question 
which the plaintiff seeks to have settled 
in this case, so that both producers and 
distributors may know where the dividing 
line lies between them in the matter of 
setting prices.” 


[List Case] 


The case of List v. Burley Tobacco Grow- 
ers Co-operative Assn., 114 Ohio St. 361, 151 
VY. E., 471, was decided in 1926. At that 
time Chief Justice Marshall, who wrote the 
opinion, and Judge Matthias, the only pres- 
ent day member of the court participating 
therein and concurring, of course, never 
heard of the Wagner Act and probably 
knew nothing of John L. Lewis. Yet at 
page 392 of that opinion the court states: 


“In the last analysis this controversy 
turns upon a question of public policy. 
The earlier antitrust legislation is being 
modified and certain well-defined exemp- 
tions are being created. The earlier deci- 
sions of the courts construing those acts 
strictly are being modified and overturned 
bv later decisions. Section 6 of the Clay- 
ton Act, hereinbefore referred to, is a 
clear indication of a different policy on 
the part of Congress, and the Capper- 
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Volstead Act .. . still further confirm 
the congressional trend. Still other legis- 
lation is now pending before Congress, 
- .. which still further extends the prin- 
ciple of permitting cooperation in agri- 
culture marketing...” 


[Clayton Antitrust Act] 


Section 6 of the Clayton Act (Title 15, 
Section 17, U. S. Code; 38 Stats. at L. [pt. 
1], 760) contains the following pronounce- 
ment: 


“The labor of a human being is not a 
commodity or article of commerce. Noth- 
ing contained in the antitrust laws shall 
be construed to forbid the existence and 
operation of labor, agricultural, or horti- 
cultural organizations, instituted for the 
purpose of mutual help, and not having 
capital stock or conducted for profit, or to 
forbid or restrain individual members of 
such organizations from lawfully carrying 
out the legitimate objects thereof...” 
There is no place in this pronouncement 

for any distinction between labor organi- 
zations and agricultural organizations. 


[State Acts Similar to Federal Laws| 


It is conceded that the Valentine Anti- 
trust Act of Ohio and the Co-operative 
Agricultural Marketing Act of Ohio were 
patterned after the Sherman Antitrust Act 
and the Clayton and Capper-Volstead Acts. 
It is also conceded that these acts followed 
a federal legislative policy. 

From 1932 to the present time, we have 
watched that federal policy expand until 
now, under the Wagner Act even as modi- 
fied by the Taft-Hartley Act, labor is or- 
ganized by industry on a nation-wide basis 
with such tight control over production that 
it is almost necessary for a plumber to call 
in a carpenter to sharpen his pencil. Wages 
are dictated to the extent that management 
is told that any wage increase demanded 
must be paid out of earnings which are 
derived from sales at present market prices 
and no increases of market prices are per- 
mitted. Sanction is given to union con- 
tracts which permit labor to work “if ready, 
willing, and able,” thus curtailing produc- 
tion and surpluses and thereby affecting 
prices. In Pittsburgh, at present, we are 
witnessing a strike of milk distributors (not 
producers), which is not only raising prices 
but also cutting off the entire supply of milk 
to that metropolis. 
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In agriculture we have seen parity prices; 
price supports; the killing of pigs; and the 
dumping of apples, potatoes, eggs, wheat, 
and other perishable agricultural products. 
We have seen single families paid a subsidy 
of a quarter of a million dollars or more in 
one year for raising potatoes which the 
nation did not need and could not consume. 
We have milk marketing acts and fair trade 
acts, and now a man by the name of Bran- 
nan desires to inaugurate a policy which in 
the end will give this country back to the 
Indians. 


Yes, our federal and state policies have 
changed considerably since 1926 and espe- 
cially since 1932. 

Of course, as Chief Justice Marshall said, 
courts as such have nothing to do with leg- 
islative policy, but in the interpretation of 
laws they are bound to take cognizance 
thereof. It is immaterial whether we as 
judges like this legislative policy or not. 

In conformity with the necessity herein- 
before expressed, we do, outside our opin- 
ion as to the discretionary prerogative of the 
trial court, express our holdings on the 
merits of the petition. In conformity with 
the views expressed in the List case, herein- 
before referred to, we are guided in this 
question by legislative policy. 


We wish we could offer an ultimate solu- 
tion, but, being guided by legislative policy, 
we must await events. No man knows the 
limits to which present legislative policy 
will extend. 
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{Agriculture Should Not Differ from Labor] 


The alleged misconduct charged against 
the defendants is simply that, without any 
binding contract to deliver any milk to the 
plaintiff at any time for any price or under 
any conditions, but only an implied con- 
tract to pay for the milk furnished at the 
price demanded, defendants have informed 
plaintiff that they do not choose to deliver 
to plaintiff any milk if plaintiff cuts the re- 
tail price. Since they could at any time 
stop deliveries for any reason without in- 
curring any legal obligation, it is obvious 
that these actions fall far short of the inhi- 
bitions judged by a 1926 standard, and cer- 
tainly are remote by 1950 standards, of 
legislative policy. Any interpretation of these 
two acts which permits a labor organiza- 
tion to roam over an eighty acre field while 
confining an agriculture organization to the 
barn lot is neither just, desirable, or proper. 


[Cooperative’s Action Lawfully] 

Consequently we hold that the alleged 
actions of the defendants are permissible 
under the Co-operative Agricultural Mar- 
keting Act of Ohio and are not prohibited 
by the Valentine Antitrust Act. 

For both of the above reasons, viz., (1) 
that the court did not abuse its discretion 
for refusing to make a declaration herein, 
and (2) that the petition did not state a 
cause of action for declaratory judgment, 
the judgment is affirmed. 

Judgment affirmed. 

Monrtcome_nry, P. J., concurs. 


MCCLINTOCK, J., concurs in the judgment. 


[62,921] United States v. J. I. Case Company. 
In the United States District Court for the District of Minnesota, Fourth Division, 


No. 2834. Dated September 26, 1951. 


Sherman Antitrust Act and Clayton Antitrust Act 


Exclusive Dealing Policy—One-Year Dealer Contracts—Full Line Forcing—Insuf-. 
ficiency of Evidence Supporting Government Civil Complaint.—A farm machinery manu- 
facturer through its sales policy and conduct of its sales representatives, in its general 
policy directed toward achieving exclusive dealerships, its power over its dealers arising 
from its custom of entering into one-year contracts, and its policy of requiring dealers 
to handle a full line of its products, has not, actually or potentially, substantially lessened 
competition or tended to create a monopoly in violation of Section 3 of the Clayton 
Antitrust Act, nor has it unreasonably restrained commerce in violation of Section 1 of the 
Sherman Antitrust Act. 


A manufacturer in pursuance to a bona fide business policy has the right to select 
its customers. When in exercising this right a policy of exclusive dealerships is followed, 
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industry facts and circumstances justify this policy as it indicates sound business judg- 
ment and reasonable competitive efforts. The establishment of a relatively few number 
of flagrant attempts to coerce dealers to give up competing lines as a condition of ob- 
taining a dealership or of obtaining a renewal thereof cannot be used to deduce that 
every exclusive dealership constitutes evidence of a pattern on the part of the defendant 
to obtain from dealers an agreement not to handle competing lines when the facts in 
the particular industry negative such a deduction. Although the one-year contracts may 
be used to force dealers not to handle competing lines, in absence of evidence that 
it has been directed to that end, it is not unlawful. The requiring of dealers to handle 
a full line of products as a condition to a dealership is justified under facts in the industry 
and does not lessen competition. 


Potential power to lessen competition would be sufficient if, were it to become actual, 
a substantial amount of competition were impeded. Here there is an absence of evidence 
showing that a substantial amount of competition has been lessened, either actually or 
potentially. United States v. Standard Oil Co. of California is distinguished as there is no 
“potential clog on competition” and is distinguished on the factual situation. 


See the Sherman Act annotations, Vol. 1, {| 1220.203, 1220.252; Clayton Act annotations, 
Vol. 1, { 2023.36, 2023.63. 


For the plaintiff: Willis L. Hotchkiss, E. Houston Harsha, Ewart Harris, Francis 
C. Hoyt, and Harry R. Talan, of the Midwest Office, Antitrust Division, Department 
of Justice, Chicago, Illinois. 

For the defendant: D. C. Edwards, of Nichols, Mullin and Farnand, and M. Dana 
Nicholson, of Minneapolis, Minn. (Clark M. Robertson, of Milwaukee, Wis., H. Maxwell 
Manzer, of Madison, Wis., and Nichols, Mullin and Farnand, of Minneapolis, Minn., of 
counsel). 


For prior order in the same case, see {| 62,572. 


tured and sold by Case were plows and 
listers; harrows, rollers, pulverizers and 
stalk cutters; planting, seeding, and fer- 
tilizing machinery; cultivators and weeders; 
sprayers and dusters; harvesting machin- 


Memorandum Decision 


[Violations of Sherman and Clayton 
Acts Alleged] 


NorpsyE, C. J.: [In full text except for 


omissions indicated by asterisks] This is an 
action instituted by the United States 
against the J. I. Case Company to enjoin 
and restrain violations of Section 1 of the 
Sherman Act and Section 3 of the Clayton 
Act. Jurisdiction and venue are properly 
laid. 


[Defendant’s Organization and Dealerships] 


The J. I. Case Company, referred to 
herein as Case, is a Wisconsin corporation 
with its principal office and place of busi- 
ness at Racine, Wisconsin. It is a manufac- 
turer and distributor of farm machinery, 
with plants located in Wisconsin, Illinois, 
Iowa, California and Alabama. Its business 
is nation-wide and its maintains some 23 
branches, including one at Minneapolis. It 
manufactures and sells a complete line of 
farm machinery and is considered a long- 
line producer of farm machinery, that is, 
one which manufacturers and sells a rela- 
tively complete line of farm machinery. 
During the period in question herein, the 
principal types of farm machinery manufac- 
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ery; haying machinery; machines for pre- 
paring crops for market or for use; farm 
elevators and blowers; tractors for farm 
use; farm wagons, trucks, and other 
farm transportation equipment. 


The farm machinery distributed by Case 
is sold through a dealership organization. 
These dealers are independent owners and 
operators of farm machinery businesses in 
various towns and cities throughout the 
Nation. There were some 3,738 Case dealers 
in 1948. They operate under a yearly contract 
which usually expires on October 31st of 
each year. The yearly contract with dealers 
appears to be the universal custom in the 
farm machinery industry, with the excep- 
tion of International Harvester Company, 
which uses a continuous contract subject to 
cancellation by either party on sixty days’ 
notice. 


[Exclusive Dealing Arrangements Alleged] 


Plaintiff charges that, beginning some 
time prior to 1944 and continuing to Sep- 
tember 9, 1948, the date the complaint was 
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filed herein, Case, in violation of Section 1 

of the Sherman Act and Section 3 of the 

Clayton Act, 
“executed, entered into and is operating 
under written and oral contracts with 
a substantial number of its dealers which 
require said dealers to confine their pur- 
chase and sale of farm machinery exclu- 
sively to the farm machinery manufactured 
and sold by Case and to refrain from 
the purchase and sale of competing farm 
machinery manufactured and sold by 
others than Case, which said oral and 
written contracts are in unreasonable re- 
straint of, and substantially lessen compe- 
tition, in the herein described interstate 


trade and commerce in farm machinery.” 
* * x 


[Oral Pressure Used To Improve Its 
Competitive Position] 


It was not contended at the trial that the 
dealers’ contracts contain any written re- 
strictions as to the handling of competitive 
farm machinery, but it is claimed that the 
sales are made to a substantial number of 
Case dealers on the oral understanding and 
condition that the dealers are to be exclu- 
sive Case dealers and that Case refuses 
to enter into written dealership contracts 
and refuses to renew existing written deal- 
ership agreements unless the dealer agrees 
to become an exclusive Case dealer. It is 
plaintiff's position that Case, by pressure 
tactics, has coerced a number of dealers 
to become exclusive, and that such tactics 
and its general policy of preferring exclu- 
sive dealers, together with the hold over 
dealers by reason of the one-year contract, 
have resulted in a large and increasing 
number of dealers which are exclusive 
Case dealers. Plaintiff points out that in 
1948 the sales of Case were the third 
largest of the long-line companies in the 
Nation. * * * 

It appears that the total industry’s do- 
mestic sales of all farm machinery were 
$1,541,896,787 for 1948, while the total sales 
of the long-line companies for that year 
were $978,047,731. As evidence that Case 
improved its competitive position between 
1944 and 1948, * * * [Case increased its 
domestic sales of farm machinery from 
$36,468,000 in 1944 to $107,941,000 in 1948. 
Its percentage of the total sales in the 
industry in the above years increased from 


3.68% to 7%]. 


Moreover, it also is pointed out that the 
number of Case dealers has grown from 
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2,781 in 1944, of whom 784 or 28.19% car- 
ried only the Case line and no other lines 
(either long or short), to 3,738 in 1948, of 
whom 1,050 or 28.9% were strictly Case 
dealers carrying no other line of farm ma- 
chinery. Plaintiff emphasizes the fact that, 
of the competitive lines handled by Case 
dealers, the short lines exceed substantially 
the long lines. 


[Source of Alleged Coercion and Pressure 
Upon Dealers] 


The acts of alleged coercion and pressure 
to bring about exclusivity in Case sales, upon 
which the plaintiff relies, are to be found in 
the dealings between Case representatives 
in the field, principally the territory super- 
visors and branch managers, and the dealers. 
The territory supervisors call upon the 
dealers frequently to observe the progress 
in their business methods, their facilities for 
service and the type of their establishments, 
and no doubt to aid them in putting into 
operation sound business policies so that 
they may be successful dealers for Case. 
When the contract with the dealer is to be 
renewed, it is generally the territory super- 
visor who recommends to the branch 
manager whether the contract should be re- 
newed or whether Case should look for 
another dealer. The obtaining of new dealers 
to replace those whose contracts have not 
been renewed is generally a matter allotted 
to the territory supervisors, subject to the 
approval of the branch manager of that 
particular district. In addition to the alleged 
general policy of Case to obtain exclusive 
dealers, as reflected in correspondence and 
bulletins issued by the executives of the 
company and branch managers, plaintift’s 
testimony is directed primarily to instances 
involving some 108 dealers located in 13 of 
the 23 branches maintained by the defend- 
ant and as to which it is contended that 
there were certain acts and conduct of the 
territory supervisors and the branch mau- 
agers which indicate coercion and pressure, 
all designed to obtain exclusivity in Case 
dealerships and in pursuance of the general 
policy allegedly adopted by Case. In this 
regard, plaintiff's evidence includes testi- 
mony from dealers and former dealers, but 
it also is documentary, such as letters, bul- 
letins, and a number of dealer analysis re- 
ports. Generally, one such report is made 
out as to each dealer each contract year 
by the territory supervisors. Before trial, 
the Government examined in the files of de- 
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fendant some 13,000 dealer analysis reports 
for the four-year period from 1944 to 1947, 
inclusive, and from these 13,000 reports it 
has selected 78 reports which allegedly con- 
tain comments of the territory supervisors 
evidencing Case’s coercive policies, all di- 
rected to obtaining exclusivity among its 
dealers. Not only did the Government have 
access to some 13,000 dealer analysis re- 
ports from the defendant’s files, but through 
questionnaires it interrogated some 4,854 
dealers and former dealers of Case as to 
the latter’s activities in imposing competi- 
tive restrictions. It received some 3,676 
replies and it has selected from the investiga- 
tion thus made the 108 dealers referred to 
as to whom alleged coercive and pressure 
tactics were performed as evidence of vio- 
lation of the Sherman and Clayton Acts. 


And from the oral and documentary evi- 
dence introduced at the trial which pertains 
to the 108 dealers, plaintiff has made a 
list of the dealers of that group whose con- 
tracts Case has allegedly refused to renew, 
or threatened to refuse to renew, because 
the dealers would not refrain from dealing 
in farm machinery manufactured and sold 
by competitors of Case. Also, there has 
been prepared a list of dealers from that 
group with whom Case has allegedly con- 
tracted to sell farm machinery manufac- 
tured by it upon the condition, agreement, 
or understanding that the dealers would 
not deal in farm machinery manufactured 
and sold by competitors of Case. It is urged 
by plaintiff that Case, by its coercive tactics 
as to these 108 dealers, has caused them 
to drop various lines of competing farm 
machinery, and therefore has closed to that 
extent the farm machinery market to its 
competitors. And a list has been submitted 
which indicates that the long-line competi- 
tors allegedly dropped by Case dealers are 
as follows: Allis-Chalmers in 25 instances; 
Minneapolis-Moline in 21; Oliver in 13; 
Deere in 7; Massey-Harris in 11; Inter- 
national Harvester in 4. One _ short-line 
manufacturer, New Idea Company, was al- 
legedly dropped in 27 instances. Plaintiff 
also points out that in 1944 Case sold to 
these 108 dealers $1,218,314 of farm imple- 
ments; in 1945, $1,207,275; in 1946, $416,754; 
and in 1947, $657,622. The drop in sales in 
1946 and 1947 is explained in part, accord- 
ing to plaintiff, by the elimination of dealers 
who handled competing lines. A prolonged 
strike in the Case plant, however, in 1946 
materially affected its output. 
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It is these 108 instances which the Goy- 
ernment urges as acts which justify the 
inference that they typify the relation exist- 
ing between Case and its entire dealer 
organization, * * * 


[Absence of Evidence That Competitors’ 
Outlets Restricted] 


At the outset, it should be made clear 
that there is an absence of any evidence 
from any long or short-line farm machin- 
ery manufacturer that its outlets have been 
restricted by Case’s policy with its dealers, 
and further, there is no evidence that avail- 
able outlets to the farmers for the purchase 
of farm machinery have been narrowed in 
any way thereby. On the contrary, the evi- 
dence discloses that there are farm ma- 
chinery dealers representing nearly every 
full-line manufacturer and many short-line 
manufacturers in most towns in agricultural 
areas within a reasonable shopping radius 
of the farmer. Rather, plaintiff emphasizes 
the fact that it is the freedom of competing 
which Case’s policies affect; that is, plaintiff 
contends that each dealer should have the 
right to buy from every farm machinery 
manufacturer and distributor who desires 
to sell, and that there should be no restric- 
tion on the right of any farm machinery 
manufacturer to sell to anyone who may 
desire to buy. And while there are a sub- 
stantial number of Case dealers who handle 
either long or short lines of competing 
companies, it is alleged that the potential 
power of Case to eliminate competitors 
from access to its dealers as outlets for the 
distribution of competing farm machinery 
justifies the granting of the relief prayed for 
herein. Standard Oil Co. v. United States, 
S37 Saas 


[Factual Background of Exclusivity Policy] 
Reference should be made to some of the 
factual background disclosed by the evi- 
dence with respect to Case’s policy as to 
exclusivity in establishing dealerships, and 
in order to ascertain whether there is sub- 
stance to plaintiff’s position at to coercion 
and pressure and Case’s alleged potential 
power to clog competition, a rather de- 
tailed analysis of the evidence upon which 
the Government relies should be made. 


[Case’s General Letter and Bulletin] 


It is evident that Case has been intent 
throughout the years in question on obtain- 
ing dealers who will devote the major part 
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of their activities to the Case line where 
the market in any particular area justifies 
it, and to have such dealers handle a full 
line of Case farm implements. Case always 
has recognized that when a dealer for any 
reason did not fairly represent it, it should 
freely exercise its right to obtain a new 
dealer in that particular community. More- 
over, it is reasonably clear from the bulle- 
tins and communications emanating from 
the home office that the handling of two full 
lines of farm machinery by a dealer was in 
many, if not in most, instances discouraged. 
This is evident from a general letter sent 
out by Case to its branch managers under 
date of October 15, 1945, in which it states 
in discussing the subject “Divided Effort”, 


“A good business man cannot handle 
more than one full line contract, nor ef- 
fectively serve two masters. Many dealers 
have tried it. Inevitably one company or 
the other becomes dissatisfied, and almost 
without exception the sale of one line 
is favored and the other gradually dwin- 
dles and, consequently, we should defi- 
nitely discourage a dealer being in 
‘competition with himself’ by attempting 
to handle two full lines of farm equipment 
in the highly competitive buyer’s market 
ahead of us.” . 


But the company’s policy regarding any 
attempt on the part of its representatives 
to coerce or dictate to a dealer as to the 
other lines he could handle was evidenced 
from a bulletin circulated as early as the 
year 1939 and recirculated in 1946 and sent 
to all managers and branch managers, stat- 
ing, in part, 


_ “It is the Company’s policy to secure 
in each community the best possible dealers 
to represent it. A dealer has at all times 
the privilege of selecting the line of prod- 
uct he desires to sell. On the other hand, 
we should select dealers who will fairly 
represent the Company in their commu- 
nity according to the sales opportunities 
which exist there for our jines. A dealer 
should be convinced that there is a real 
opportunity to prosper by devoting himself 
to the sale of Case products. The dealer 
should be obtained and continued as a 
result of salesmanship based upon the 
merit of our products and profit making 
opportunities for the dealer. Whenever 
the dealer fails for any reason to fairly 
represent the Case line, then it is of 
course our privilege to endeavor to secure 
a better representative and we should 
exercise that privilege in building up and 
strengthening our dealer organization. 
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“Occasionally an over-zealous salesman 
may attempt to use tactics other than 
well recognized salesmanship principles 
in attempting to build up a dealer organi- 
zation. We have had many years of 
experience as a so-called short line com- 
pany, and have met with occasional at- 
tempts on the part of salesmen of other 
companies to dissuade—even prevent— 
dealers from handling the Case line. In 
the long run this type of activity always 
proved unsuccessful and clearly demon- 
strated that the practice is unsound and 
poor salesmanship. 

“We, therefore, repeat: 

“a—That it is neither good business nor 
good salesmanship to attempt to dictate 
or coerce any dealer with respect to lines 
of goods that he may be handling. It is 
the dealer’s business to handle what he 
chooses—not our business to attempt to 
dictate to him in this respect. No per- 
manent and successful dealer relationship 
can be built up on any such basis. 

“b—That there is nothing in this policy 
which interferes with our selection of 
dealers or the discontinuance of any 
dealer, by reason of his failure to fairly 
represent the Case line in his trade area. 

“You are responsible for the carrying 
out of these as well as other Company 
policies in your particular branch territory.” 


[“Paper Instructions’ Contention] 


Plaintiff contends that the policies thus 
enunciated are only “paper instructions” 
and that Case rendered mere lip service to 
the admonition to its representatives as in- 
dicated in this bulletin that they should not 
attempt to dictate or coerce any dealer with 
respect to the handling of competitive mer- 
chandise. But this contention is not fairly 
sustained by the evidence. True, the home 
office executives were inclined to leave the 
problems of dealership largely to the branch 
managers and at times may have accepted 
their decisions without a thorough investi- 
gation when controversies arose as to com- 
petitive lines being carried by the dealers. 
But that the executives of the company ad- 
hered to and fairly endeavored to sustain 
the policies enunciated in the bulletin re- 
ferred to seems reasonably clear. 


[Farm Machinery Situation] 

During the last World War, there was 
a shortage of available farm machinery for 
all dealers. Many dealers were encouraged 
by Case to take on side lines and com- 
petitive lines in order to enable them to 
make a living. It was apparent that there 


q 62,921 Copyright 1951, Commerce Clearing House, Inc. 


Number 225—75 
10-12-51 


would not be enough farm machinery avail- 
able to enable a dealer to stay in business. 
The supply of farm machinery was allo- 
cated for a period under government au- 
thority according to counties, and many 
dealers in farm machinery handling com- 
peting lines were induced by Case to take 
on its line temporarily so that the allot- 
ment to Case would have an outlet in that 
pariicular county. Hardware merchants, 
automobile dealers, feed merchants, service 
stations, truck line operators, and many 
other types of businessmen were engaged 
as Case dealers by reason of the very ne- 
cessities of the situation. And when the 
war ended and it became evident that there 
would be farm machinery available again 
in adequate quantities, there was strenuous 
competition among the full-line farm machin- 
ery manufacturers for business. The situation 
which pertained to many dealers was un- 
satisfactory, not only for the dealer but also 
for the manufacturer, and it is fair to say 
that, in many instances, both of them recog- 
nized the advisability of the dealer’s deter- 
mining which line he would prefer to 
represent. And it became apparent to Case 
that, as to many of its dealers, the Case mer- 
chandise was carried as a mere side line, 
with no adequate facilities for service or 
display, and without sufficient sales per- 
sonnel. Case realized that it would have 
to make a survey of all of its dealers, and 
where inadequate representation was had, 
new dealers would have to be obtained. 
And where a dealer was handling another 
full line with Case and could not do justice 
to both lines, he was given in many in- 
stances a choice as to which line he pre- 
ferred to handle, and if the competing line 
was chosen, Case looked for another dealer. 
No doubt there were many instances where 
the dealer preferred Case and dropped the 
other line. Generally, the result in either 
situation would be that there became a Case 
dealer and a competitive dealer in the com- 
munity. Therefore, not only did competi- 
tion continue, but the free flow of farm 
machinery rather than being impeded was 
usually increased. There is no showing that 
any farm machinery manufacturer had diffi- 
culty in obtaining dealers as outlets for its 
particular line under such circumstances. 
There was a suggestion at the institution 
of this litigation that the New Idea Com- 
pany, a short-line manufacturer, had com- 
plained to the Federal Trade Commission 
that it was having difficulty in obtaining 
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outlets for its machinery with ‘= full-line 
farm machinery leaders. But no evidence 
was offered to that effect at the trial herein, 
and it is not without significance as indi- 
cating a free flow of the New Idea line 
from the manufacturer to the user that the 
New Idea Company increased its sales from 
$5,750,000 in 1944 to $21,576,000 in the year 
1948, an increase of about 300%. 

Strategic locations are not essential for 
the dealers in the distribution of farm ma- 
chinery. They may be located on a side 
street, or even on the outskirts of a town 
or city and prove to be entirely suitable 
for the sale and service of farm machinery. 
And it should be emphasized that most en- 
terprising dealers recognize that they have 
not the facilities, the capital, or the per- 
sonnel to handle more than one full line 
of farm machinery. The advent of power- 
drawn machinery on the farms and the 
mechanization of farm machinery through- 
out the Nation has entirely changed the 
farm mechinery business. Now the farm 
tractor requires the attention of skilled me- 
chanics substantially to the same extent as 
the automobile. A full supply of parts for 
the machinery handled is required to be 
kept by the dealer. Service men who can 
promptly respond to the farmer’s call when 
machines break down in the field are in- 
dispensable to a successful dealer, and a 
progressive dealer in farm machinery gen- 
erally recognizes that, if he is identified in 
a community as the representative of one 
of the major lines of farm machinery, he 
assumes a certain standing and reputation 
in the community as a dealer with adequate 
parts and personnel for servicing the par- 
ticular line which he handles. Just as an 
automobile owner prefers to go to the 
agency for service which handles his car 
for sale and specializes in that car for serv- 
ice, the tractor owner naturally prefers to 
go to the farm machinery dealer who sells 
and specializes in that particular line. 


[Right to Select Customers Upheld] 


It cannot be gainsaid that, in pursuance 
of a bona fide business policy, Case has the 
right to select its own ‘customers in absence 
of any scheme or purpose to effect a mo- 
nopoly. The Clayton Act itself recognizes 
thisunichtatttesl Ou Ore Carta Sal Goumoaces 
And, as stated in United States v. Colgate Co., 
250 U. S. 300, 307. 

“The purpose of the Sherman Act is to 
prohibit monopolies, contracts and combin- 
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ations which probably would unduly inter- 
fere with the free exercise of their rights 
by those engaged, or who wish to engage, 
in trade and commerce—in a word to pre- 
serve the right of freedom to trade. In the 
absence of any purpose to create or main- 
tain a monopoly, the act does not restrict 
the long recognized right of trader or man- 
ufacturer engaged in an entirely private 
business, freely to exercise his own inde- 
pendent discretion as to parties with whom 
he will deal.” 


[Sound Business Judgment Exercised] 


A farm machinery manufacturer must 
have independent discretion as to any per- 
son or concern which it will designate as a 
dealer. If a dealer is handling competitive 
lines to the detriment of Case, for instance, 
sound business permits it to withdraw and 
look for another dealer. The suggestion 
was made in argument by plaintiff’s counsel 
that a dealer has the inherent right to han- 
dle as many lines as he desires regardless 
of the consequences to him business-wise. 
Granted, but he has no right te require the 
manufacturer to fail with him. Surely, 
where a dealer is so wedded to a competi- 
tive line that Case is a mere stepchild in 
the dealer’s family, there can be no restric- 
tion upon the right of Case to look for 
another business home in the community. 
But, with these observations, it must also 
be emphasized that Case cannot, by direct 
or indirect methods of coercion or pressure 
or business policy, obtain any understand- 
ing or condition in granting a dealer’s con- 
tract that the latter will refrain from 
handling competitive lines if competition may 
be lessened substantially, or if its acts and 
conduct in this regard tend to create a 
monopoly in the farm machinery business. 


This brings me to a consideration of the 
instances with reference to the 108 dealers, 
upon which plaintiff relies primarily in sup- 
port of its bill herein. inferences are 
sought to be drawn from comments by the 
territory supervisors in the dealer analysis 
reports as indication of Case’s policies in 
obtaining exclusive dealers for its lines. 
Obviously, Case in many instances has pre- 
ferred dealers who would devote the major 
part of their time and capital to the selling 
of Case merchandise. The branch managers 
were importuned by the management to sell 
the dealer on the Case line and on the Case 
franchise, and no doubt efforts in salesman- 
ship were used to convince the prospective 
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dealer that his future was more promising 
if he would devote his efforts to the Case 
line rather than being occupied principally 
with other activities, whether they be diver- 
sions in selling hardware, automobiles, or 
competing farm machinery. But such a 
policy, in absence of coercion and pressure, 
merely reflects sound business judgment 
and reasonable competitive efforts which do 
not necessarily constitute competitive re- 
strictions. 


[Analysis of Dealer Reports] 


Many of the comments found in the 
dealer analysis reports which are relied 
upon by plaintiff in presenting its claims as 
to Case’s policy have not the slightest pro- 
bative value as indications of any competi- 
tive restrictions enjoined on the dealers 
referred to. * * * But a fair and impartial 
analysis of all the dealer analysis reports 
and the testimony bearing thereon indicate 
that, in many instances where an over- 
zealous territory supervisor assumed to in- 
dicate an intention or agreement that the 
dealer would drop competitive lines, the 
evidence discloses that there was no real 
foundation for any such suggested agree- 
ment, and on the contrary the evidence in 
some instances affirmatively establishes that 
the dealer is now handling the competitive 
lines referred to in the report without any 
objection on the part of Case. However, 
it cannot be gainsaid that there are in- 
stances disclosed by oral evidence and the 
dealer analysis reports where certain terri- 
tory supervisors have had either a prejudice 
against all dual dealerships, or have as- 
sumed that it was good business to attempt 
to obtain an agreement from a dealer not 
to handle any competitive lines, and there 
are likewise sporadic instances where the 
territory supervisor, with the approval of 
the branch manager, has given the dealer 
to understand that his contract would not 
be renewed unless he gave up a certain des- 
ignated competitive line. But the instances 
of apparent competitive restraint pertain to 
a relatively small number of dealers. 


The problem which confronted Case after 
the war with a more or less hybrid group 
of dealers handling so many side lines, in- 
cluding competitive lines, may well have 
occasioned some supervisors and branch 
managers to over-step the bounds of bona 
fide salesmanship in selling the Case mer- 
chandise. However, after a careful con- 
sideration of the 108 dealer instances and 
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an analysis of all the evidence bearing 
thereon, oral and written, it appears that, as 
to the bulk of them, they do not sustain 
plaintiff's inference of an understanding or 
agreement that the Case contracts were 
granted upon the condition that no competi- 
tive goods would be handled, or plaintiff’s 
contention that the contract was not re- 
newed in furtherance of pressure tactics to 
require a dealer to give up competing lines. 
The comments in many of the dealer analy- 
Sis reports introduced appear to be not only 
inaccurate, but in some instances wholly 
unfounded and bear no factual relation to 
the actual situation which prompted can- 
cellation of the dealer’s contract. And 
statements therein to the effect that the 
dealer has stated to the supervisor that he 
expects to handle Case exclusively the fol- 
lowing year, or that the supervisor plans to 
replace the dealer with an exclusive Case 
dealer, or that the supervisor expects that 
the dealer will eliminate competing lines as 
soon as farm machinery becomes more 
plentiful, do not necessarily imply that an 
agreement was made by that dealer with 
the Case representative that he would not 
handle competing lines. And in light of the 
entire evidence, it appears affirmatively 
that, as to many of the dealers referred to 
in such reports, they were not subjected to 
pressure tactics and no competitive restric- 
tions were imposed. The contracts as to a 
substantial number of such dealers were not 
renewed due to the non-progressiveness of 
the dealer, rather than in the furtherance of 
any policy of competitive restraint. And as 
to many of the competitive lines dropped by 
the Case dealers, the evidence discloses that 
it was the full-line competitor of Case 
which refused to continue its contract with 
the Case dealer and that is the reason why 
the competitive line was dropped. More- 
over, to lift out isolated portions of the 
comments in the reports, without regard to 
all of the evidence which might bear 
thereon, tends to distort the real import of 
the language used and the true situation 
which existed. 


[Some Flagrant Attempts Not Evidence of 
General Pattern] 


The untenability of plaintiff's position is 
that, while it has established some flagrant 
attempts to coerce and put pressure on a 
few dealers to give up competing lines as 
a condition for obtaining a Case contract 
or to obtain a renewal of the Case contract, 
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it seeks to deduce from such instances that 
every exclusive Case dealer constitutes evi- 
dence of a so-called pattern or policy on 
the part of Case to obtain an agreement or 
understanding from its dealers that they 
will not handle competitive lines. The retail 
farm machinery business cannot be com- 
pared with the operation of a grocery or 
general merchandise store. The reputation 
and standing of a farm machinery manufac- 
turer and its success in any community are 
determined in no small degree by the type 
of dealers it obtains. There would be no 
purpose for Case, for instance, to obtain 
initially a dealer in a town or community 
who already handles a full line of farm 
machinery, and in seeking to obtain its 
share of the business in any community, 
Case naturally and normally seeks a dealer 
who is sold, so to speak, and enthusiastic 
about its line. To obtain dealers who are 
wedded to other full lines of farm ma- 
chinery would indicate, of course, an utter 
lack of ordinary business acumen and pru- 
dence. Therefore, when plaintiff points out 
that in 1948 there were 3,738 Case dealers, 
of whom 1,050 were strictly Case dealers 
who handled neither competing long nor 
short lines, and contends that this fact is 
evidence of Case’s potential power to re- 
strict competition, it must be remembered 
that many dealers of their own volition han- 
dle only the Case full line, without any 
competitive lines, that others prefer the 
Case full line with certain short lines, and 
that in the normal course of establishing 
dealerships, Case seeks to obtain one who 
is free to devote the major part of his effort 
to the franchise offered to him. As a rea- 
son why so many dealers do not prefer or 
cannot expand their activities so as to in- 
clude other full lines, reference may be 
made to the testimony of Mr. Paul M. Mul- 
liken, Manager of the National Retail Farm 
Equipment Dealers Association, which is an 
affiliation of 34 state and regional associa- 
tions of some seventeen thousand farm 
equipment dealers. He stated that the 
number of dealers in the farm machinery 
industry who handle more than one major 
line are comparatively few, and as a reason 
therefor he indicated that a farm machinery 
dealer should have an investment of at least 
$50,000, excluding real estate, in order to 
be a successful operator. Obviously, the 
handling of more than one full line requires 
additional inventory, not only in regular 
merchandise, but in parts as well. 
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Not only does the testimony regarding 
the 108 dealers fail to sustain the inferences 
which plaintiff seeks to draw, but it seems 
significant that, of the 108 instances, only 
26 occurred after January 15, 1946, when 
normal conditions after the war began to 
be resumed in the farm machinery industry. 
Plaintiff’s evidence discloses that were 16 
instances in the year 1946, 10 in 1947, and 
none in 1948. Moreover, there were only 
seven dealers out of the 3,738 Case dealers 
in the United States who were called to 
testify that any attempt had been made to 
convince them that they should drop com- 
peting lines during the years 1946 and 1947. 
And of these 3,738 dealers, some 2,600 were 
handling competing lines, either long or 
short. And in this connection, it should be 
remembered that the Government circulated 
all of these dealers by questionnaires as to 
Case’s competitive restriction policy during 
the years in question. These circumstances 
tend to negative plaintiff’s contention that 
Case is pursuing a pattern or policy of 
imposing competitive restrictions on its 
dealers. 


[No Substantial Amount of Competition 
Lessened—Actually or Potentially] 


Section 3 of the Clayton Act is directed 
to the preserving of a free flow of goods to 
the ultimate market—here, the users of 
farm machinery. If there are agreements 
or understandings or conditions made with 
dealers that they shall not handle competi- 
tive lines, such arrangements may prevent 
these dealers from handling that particular 
line or lines, and thus prevent the free flow 
of farm machinery through the necessary 
outlets to the farmer. Under such circum- 
stances, competition may be lessened or 
there may be a tendency to create a monop- 
oly. The potential power thus obtained to 
lessen competition would be sufficient if, 
were it to become actual, “it would impede 
a substantial amount of competitive activ- 
ity.” Standard Oil Co. v. United States, 
supra, p. 314. But, here there is an absence 
of any sufficient showing that a substantial 
amount of competition in the farm ma- 
chinery industry has been lessened thereby, 
either actually or potentially. Here, there 
is no “potential clog on competition”, which 
the Supreme Court referred to in the Stand- 
ard Oil case, and upon which decision the 
Government primarily relies. The differ- 
ence between the facts of that case and the 
instant case is obvious and controlling. In 
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the Standard Oil case, the competitive re- 
strictions were incorporated in the franchise 
contract and were admitted. Here, we have 
no direct evidence of any agreement or 
condition of competitive restrictions except 
as it may be gleaned from the so-called acts 
and conduct of the Case Company’s execu- 
tives and its employees. Here, there is an 
abundance of evidence that the exclusivity 
of Case dealers is a matter of the dealer’s 
volition in most instances, or recognition by 
both the dealer and the manufacturer that 
good business practices suggest such an 
arrangement. Moreover, here we have a 
large number of instances upon which the 
Government relies which merely reflect 
Case’s attempt to select its own dealers 
without any intent or purpose to suppress 
competition or to obtain a monopoly, and 
which represent its bona fide selection of 
dealers in pursuance of a sound business 
policy. That Case’s conduct in this regard 
was motivated primarily by a desire to se- 
lect dealers who will satisfactorily represent 
it, rather than by any plan or scheme to 
achieve a monopoly or to restrict competi- 
tion, seems evident because in many in- 
stances the evidence discloses that there 
never has been an attempt to disturb or 
change a dealer who carries a competitive 
long or short line where it appears that 
such dealer has the finances, the ability, and 
the facilities for so doing. The refusal to 
renew a contract with farm machinery 
dealers because they are devoting too much 
time to a competitive line cannot be com- 
pared with the situation which results from 
the contracts which existed in the Standard 
Oil case where some 5,937 dealers, being 
16% of the retail filling station outlets in 
the seven states involved, as a condition of 
handling Standard products, covenanted 
not to handle goods of any competitor and 
thereby conclusively disabled themselves as 
outlets for the free flow of competitive 
goods in commerce during the franchise 
period. 

Realistically considered, it is difficult to 
understand from the evidence how Case’s 
acts and conduct would have any tendency 
to lessen competition substantially, or that 
the outlet for farm machinery has been, or 
would be, narrowed or endangered thereby. 
* * * Not only is there failure in the evi- 
dence to establish any substantial restric- 
tions on outlets for the retail distribution 
of farm machinery, but the evidence reflects 
that there is healthy competition among all 
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farm machinery manufacturers. The exist- 
ence of a vigorous growth in the farm 
machinery business reflecting sound compe- 
tition seems evident * * *, 


[Alleged Power to Restrict Competition 
Through One Year Contracts] 


Objection is made by the Government to 
the one-year contract which the dealer ob- 
tains from Case and the potential power 
which the company allegedly has by its 
right to determine whether any contract 
will be renewed at the end of a contract 
year. This custom, it is contended, permits 
the defendant to threaten an established 
dealer with non-renewal unless he conforms 
to Case’s policy, and therefore it becomes 
an important factor in imposing competitive 
restrictions. Granted that this power in the 
hands of a manufacturer may be abused and 
utilized for such purposes, there is an ab- 
sence of any satisfactory evidence that it 
has been directed to that end. * * * 


[Full Line Forcing Not Unlawful] 


Attention is directed by the Government 
to what it terms “full line forcing.” That 
is, it is contended that Case requires its 
dealer to handle a full line of Case mer- 
chandise as a condition of receiving the 
Case contract. And it is asserted that this 
practice tends to exclude the dealer as an 
outlet for competitive goods. But in this 
the Government’s position is not entirely 
consistent, in that it contends regarding the 
alleged competitive restrictions that merely 
because a dealer handles one full line he is 
not disabled from handling another full line. 
Jn any event, a mutual arrangement be- 
tween the farm machinery manufacturer 
and its dealer that it is for the best interest 
of both for the latter to handle a full line 
of the manufacturer’s output, without any 
competitive restriction imposed upon the 
dealer, is not violative of any law. Appar- 
ently, most dealers in the farm machinery 
industry normally prefer to handle the full 
line of the farm machinery manufacturer 
which they represent. So far as the evi- 
dence indicates herein, the full line dealer- 
ships of Case mean nothing more than that 
the pattern of the industry has been fol- 
lowed by mutual agreements between the 
manufacturer and the dealers. The handling 
by a dealer of a few items of several full- 
line manufacturers might tend to discourage 
competition rather than to stimulate it. 
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[Survey of Accessibility of Machinery] 


The Iowa State College, through its Sta- 
tistical Laboratories and Industrial Science 
Research Institution, made a survey at the 
behest of the Case Company, dated Febru- 
ary, 1951, as to the accessibility of farm 
machinery in the State of Iowa. * * * The 
Court received the exhibit in evidence, sub- 
ject to further consideration after briefs 
had been filed. It may be stated that the 
chief objection to the exhibit was that 
courts usually do not indulge in, or enter- 
tain, economic investigations in determining 
the pertinent issues in antitrust litigation. 
That is true. Moreover, with reference to 
certain conclusions stated in the survey, it 
was pointed out that the Court must recog- 
nize that it is the potential power for 
monopoly or suppression of competition 
which controls and “evidence that competi- 
tive activity has not actually declined is 
inconclusive.’ United States v. Standard Oil 
Co., supra, p. 314. * * * It is doubtful that 
such an exhibit has any relevancy or mate- 
riality, at least as to some of the issues here, 
but the Court concludes that there is no 
need to strike the exhibit. It may remain 
in evidence for what it may be worth. How- 
ever, it should be stated that the conclusion 
hereinafter indicated as to the disposition 
of this litigation would be the same in ab- 
sence of this documentary evidence. 


[Government Fails to Establish Violations] 


The instances of any coercion and pressure 
among the 3,738 dealers of defendant, upon 
which the Government relies, largely abated 
prior to January 15, 1946. In fact, the num- 
ber of Case dealers handling competitive 
lines increased percentage-wise slightly be- 
tween 1944 and 1948. The instances relied 
upon by the Government occurred under 
circumstances which do not sustain its 
contention that they were carried out in 
furtherance of any policy of competitive re- 
striction by the company. Rather, they 
spring up here and there disconnectedly 
and contrary to the announced policy of the 
company, and without indicating that there 
was any pattern of such activities among 
the company’s representatives. Here, no 
appreciable segment of commerce has been 
affected or threatened. Here, there is no 
unreasonable restraint of trade or potential 
obstruction of competition. The few com- 
petitors who may have been foreclosed 
from dealing with a Case dealer were only 
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temporarily without an outlet for their 
lines. And such instances are not only rel- 
atively few in number, but the amount of 
commerce actually affected by such re- 
straint is wholly uncertain and speculative. 
The attempt to spell out any right to in- 
junctive relief to restrain alleged violations 
of either the Sherman Act or the Clayton 
Act, on the present showing, is without suf- 
ficient persuasive support. The burden of 
proof rests upon the Government to estab- 
lish that defendant has engaged in prac- 
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tices, agreements or understandings, and 
acts unreasonably restraining commerce in 
violation of Section 1 of the Sherman Act 
and tending substantially to lessen competi- 
tion and to create a monopoly in violation 
of Section 3 of the Clayton Act. This it 
has failed to do. The bill, therefore, must 
be dismissed. 

Findings of fact and conclusions of law 
consistent herewith may be presented upon 
ten days’ notice. An exception is reserved 
to the plaintiff. 


United States v. E. I. duPont De Nemours and Company. 


In the United States District Court for the District of Delaware. No. 1216. Fifth Trial 


Memorandum. Dated June 12, 1951. 


Sherman Antitrust Act 


Practice and Procedure—Offer of Proof—Relevant Market in Monopoly Case—Objec- 
tion as to Materiality and Relevancy Overruled.—A defendant charged with monopolizing 
the cellophane industry is permitted to offer proof that cellophane is in competition with 
other flexible packaging materials under the theory that the relevant market is the entire 
flexible packaging industry and not the cellophane industry alone. Objection to this evi- 


dence as being immaterial and irrelevant is overruled. 
See the Sherman Act annotations, Vol. 1, J 1610.301. 
For previous rulings in the same case, see {| 62,749, 62,831, and 62,832. 


Fifth Trial Memorandum 


Leany, Chief Judge: [In full text except 
for footnote and omissions indicated by aster- 
isks] There is before the court Offer of 
Proof No. 1, relating to competition be- 
tween cellophane and certain other prod- 
ucts, as to which the Government has made 
objection on the grounds of materiality and 
relevancy. 


Defendant duPont in its offer of proof 
seeks to show cellophane is in competition 
with other flexible packaging materials. 
Defendant contends the offer of proof is 
relevant and material to three “major is- 
sues” of the case: (1) intent; (2) monop- 
oly power; and (3) description of the market 
itself. The nub of defendant’s position is 
that the market to be examined in order to 
see if monopoly exists is the flexible pack- 
aging industry. 

The Government opposes defendant’s prof- 
fer of proof and asserts the charging para- 
graph of the complaint alleges a monopoly 
by defendant of trade and commerce in 
cellophane and caps and bands and not that 
defendant has monopolized all markets in 
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the packaging industry. Plaintiff contends 
that cellophane is a distinct commodity, or 
product, and that cellophane is not in com- 
petition with other packaging materials as 
a matter of fact or as a matter of law. Thus, 
plaintiff argues, defendant’s offer of proof 
is neither relevant nor material and, as a 
matter of law and fact, I should not con- 
sider any of the evidence which is embraced 
in defendant’s offer. In contradistinction tu 
defendant’s view, plaintiff says the market 
is cellophane and to permit defendant’s offer 
of proof would be to expand the market 
“beyond all reality’. 
* Ok Ox 


1. Plaintiff's objection to the defendant’s 
Offer of Proof No. 1 is overruled. 


2. It is not decided by this ruling what 
particular evidence may or may not be ad- 
missible as the trial progresses nor what 
weight shall be given to any particular evi- 
dence which may be admitted. 

3. What is decided here is that defendant 
should have the opportunity of presenting 
its theory as to what the relative competi- 
tive market involving cellophane is, It is 
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understandable that defendant should be 4. If counsel desire a more definite guide 
afforded this opportunity since the Govern- on this present ruling, an order may be 
ment has been heard on its theory of mar- submitted containing such provisions coun- 
ket and the market issue is considered by _ sel consider appropriate and necessary. Other- 
both sides to be crucial in the determination wise, this ruling now made will stand. 

of this case. 


[| 62,923] United States v. Imperial Chemical Industries, Ltd., Imperial Chemical 
Industries (New York), Ltd., E. I. duPont deNemours and Company, Inc., Remington 
Arms Company, Inc., Harry Duncan McGowan, Henry Mond, Lammot duPont, Walter 
Samuel Carpenter, Jr., and Charles Krum Davis. 


In the United States District Court for the Southern District of New York. No. 24-13. 
Dated September 28, 1951. 

Sherman Antitrust Act 

Allocation of World Markets—Conspiracy—Patent and Process Agreements—Joint 
Company Arrangements—Stock Control of Corporations—Chemical Products, Sporting 
Arms and Ammunition.—Agreements between domestic corporations, stock-controlled 
corporations and foreign corporations providing for the exchange of patents and technical 
processes, the restriction of selling rights, and the joint control of companies are found to 
be the instruments of a conspiracy between the defendants to divide world markets in the 
chemical products, sporting arms and ammunition industries. The patent and process 
agreements, irrespective of their per se legality, were designed to accomplish the world-wide 
allocation of markets; their object was to achieve an unlawful purpose—an illegal restraint 
of trade. The agreements are unlawful because they are the means for the accomplishment 
of the purpose. The operation of jointly-owned companies was the means used to prevent 
competition among themselves through the allocation of world markets. Agreements 
between legally separate companies to suppress competition among themselves cannot be 
justified by calling the plan a joint adventure. A combination of competitors in a con- 
spiracy to divide world markets, which affects American commerce, is violative of Section 
1 of the Sherman Antitrust Act. It is not necessary that the defendants dominated the 
industries involved. “Territorial division is ‘in restraint of trade or commerce,’ no less 
than price fixing.” Hence, they should not be treated differently in the requirement of 
industry domination. An inquiry into whether the arrangements between the parties actu- 
ally injured the public interest, or whether the public benefited thereby, is irrelevant. Since 
the agreements were part of an over-all conspiracy, it is not necessary to determine the per 
se validity of the individual agreements. Although the arrangements involving the joint 
ownership of companies were in the foreign market, they were part of the over-all con- 
spiracy and affected American commerce. 

See the Sherman Act annotations, Vol. 1, § 1220.151, 1220.204, 1220.401, 1270.201. 

Antitrust Violations—Jurisdiction Over Foreign Corporations—Service of Process on 
Subsidiary.—Service of process upon a wholly-owned domestic corporation is effective to 
confer jurisdiction upon a federal district court over the parent foreign corporation when 
the domestic corporation is used solely for the purpose of carrying out the business of the 
foreign corporation. 

See the Sherman Act annotations, Vol. 1, f| 1610.101. 

Admission in Evidence of Documents in Furtherance of a Conspiracy—Determination 
Whether Documents Are in Furtherance of a Conspiracy.—When a conspiracy has been 
shown prima facie by evidence aliunde, declarations of co-conspirators in furtherance of the 
conspiracy are admissible against all the conspirators. In determining whether documents 
are declarations in furtherance of the conspiracy, the scope and extent of the conspiracy is 
considered. 

See the Sherman Act annotations, Vol. 1, f 1610.301. 

For the plaintiff: J. Howard McGrath, Attorney General; Leonard J. Emmerglick, 
Special Assistant (Ephraim Jacobs, Burton R. Thorman, Bert C. Dedman and Samuel 
B. Prezis, of counsel). 
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For the defendants: Covington, Burling, Rublee, O’Brian and Shorb (John Lord 
O’Brian, Gerhard A. Gesell and Charles F. Barber, of counsel) and Root, Ballantine, 
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Opinion 

Ryan, J.: [In full text except for omissions 
indicated by asterisks] This suit was insti- 
tuted with the filing of the complaint of the 
United States of America on January 6, 
1944, against nine defendants—four corpo- 
rations and five individuals, officers of the 
corporate defendants. The action proceeded 
to trial on April 3, 1950; the trial was con- 
cluded on June 30, 1950. The issues were 
finally submitted to the court for deter- 
mination in November, 1950. 


I. THE DEFENDANTS 


Defendant Imperial Chemical Industries, 
Ltd. (ICI) is a corporation organized un- 
der the laws of the United Kingdom with 
offices and principal place of business in 
London. It was formed in 1926 as the suc- 
cessor to Nobel Industries, Ltd., which in 
turn was known from 1919 to 1921 as Ex- 
plosives Trades, Ltd., and from 1915 to 1919 
as Nobel Explosives, Ltd., and prior to 1915 
as Nobel Explosives Company, Ltd. of 
Glasgow. ICI was formed by the consoli- 
dation of British Dyestuffs Corporation, 
Ltd., a producer of dyestuffs; Nobel In- 
dustries, Ltd. a producer of explosives, 
nitrocellulose products and non-ferrous met- 
als; and Brunner-Mond & Co., Ltd. and 
United Alkali Co., Ltd., producers of alkali 
products. We have used the letters ICI 
herein to designate the defendant Imperial 
Chemical Industries, Ltd., as well as Nobel 
Industries and its predecessors, ICI is one 
of the largest British manufacturers and 
sellers of a general line of chemical and 
related products; it is one of the principal 
companies of its kind in the world. 

Defendant Imperial Chemical Industries 
(New York), Ltd. [ICI(NY)] is a corpo- 
ration organized and existing under the 
laws of the State of New York, with offices 
and principal place of business in New York 
City. 
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Defendant E. I. duPont deNemours and 
Company, Inc. (duPont) is a corporation 
organized under the laws of the State of 
Delaware. DuPont was founded in 1802 as 
a partnership, known as E. I. duPont de 
Nemours & Co., to manufacture gunpowder 
and other explosives. In 1903, E. I. duPont 
deNemours Powder Company was or- 
ganized as a corporation under the laws 
of New Jersey to take over the business 
conducted by the partnership. In a decree 
of the United States Circuit Court for the 
Third Circuit (Delaware), entered on June 
21, 1911 (Umited States v. duPont, 188 Fed. 
127), it was adjudged that E. I. duPont 
deNemours Powder Company had acquired 
a monopoly of gunpowder and it was or- 
dered that two new companies be formed. 
Pursuant to this direction, Hercules Pow- 
der Company and Atlas Powder Company 
were established and a portion of the duPont 
business sold to them. Thereafter, on 
or about September 4, 1915, defendant duPont 
was incorporated to take over and did take 
over the remainder of the explosive busi- 
ness. Since 1915, duPont has expanded its 
business; it now manufactures and sells 
many chemical products other than explo- 
sives. These products are sold and trans- 
ported in commerce among the several states 
and between the United States and foreign 
nations. DuPont is a leading company in 
its field; it is one of the great chemical and 
industrial enterprises of the world. 

Defendant Remington Arms Company, 
Inc. (Remington) is a corporation organ- 
ized under the laws of the State of Dela- 
ware. It is a manufacturer of sporting arms 
and ammunition. The Remington trade- 
mark and the reputation of its products are 
favorably and internationally known. Its 
products are sold and transported in com- 
merce among the several states and be- 
tween the United States and foreign nations. 


Defendants Lammot duPont and Walter 
S. Carpenter, Jr. are both residents of Wil- 
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mington, Delaware, and long have been in 
the employ of and officers of duPont. They 
have actively participated in the manage- 
ment and direction of duPont and have 
taken part for many years in the formula- 
tion and carrying out of the policies, agree- 
ments and undertakings of that company. 

Defendant Charles Krum Davis is a resi- 
dent of Fairfield, Connecticut, and has been 
president and general manager of Reming- 
ton since 1933. 

Harry Duncan McGowan (now Lord Mc- 
Gowan), herein referred to as Sir Harry 
McGowan, and Henry Mond (Lord Mel- 
chett) are named as defendants but were 
not served with process. Sir Harry Mc- 
Gowan is and Lord Melchett was at the 
time of the filing of the complaint residents 
and citizens of Great Britain. The former- 
has been Chairman of the Board of Direc- 
tors of ICI, since 1931 and for many years 
prior thereto had been one of the managing 
officials of Nobel Industries, Ltd. and of 
its predecessor companies. Lord Melchett 
was a director of ICI from 1928; he took 
an active part in the management of its 
affairs. He is now deceased. 

The following foreign corporations, al- 
though not named defendants, are alleged 
to have been parties to the unlawful agree- 
ments set forth in the complaint: Canadian 
Industries, Ltd. (CIL); Explosives Indus- 
tries, Ltd. (EIL); Compania Sud-Americana 
de Explosivos (CSAE); Industrias Quimica 
Argentinas “Duperial,” S. A. Industrial y 
Commercial (Duperial-Argentina); Indus- 
trias Chimicas Brasileiras “Duperial,” S. A. 
(Duperial-Brazil); Bunge and Born Lim- 
itada, S. A. Commercial, Financiera y In- 
dustrial (Bunge & Born); Dynamit Ak- 
tiengesellschaft (DAG). (DAG is con- 
trolled by I. G. Farbenindustries, A. G. as 
is Koln-Rottweil A. G. (K6ln); DAG as 
used herein includes K6ln, for whom DAG 
acted in making the various agreements.) 


MS THe PLEADINGS 


The complaint was filed under Section 4 
of the Act of Congress of July 2, 1890, c. 
647, 26 Stat. 209, as amended 15 U.S. C. 4 
—the Sherman Anti-Trust Act—to restrain 
and prevent alleged continuing violations 
of Section 1 of the Act. 


[Conspiracy to Allocate World Markets] 


In essence, the complaint charges a con- 
spiracy among the defendants, having as its 
purpose a division of world markets and 
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the elimination of competition among them- 
selves and between them and third parties 
in the trade and commerce of chemical 
products, sporting arms and ammunition. 
The complaint alleges the achievement of 
this purpose by the execution of unlawful 
contracts, agreements, arrangements and 
understandings and the establishment and 
maintenance of jointly-owned foreign com- 
panies; and the continued existence and ac- 
complishment of this conspiracy and its 
purposes despite various temporary arrange- 
ments necessitated by the war. By reason 
of this, it is alleged that judicial remedy is 
necessary to restore competition among the 
defendants and between them and third 
parties. The complaint prays that the com- 
bination and conspiracy and the practices 
alleged be decreed unlawful and that de- 
fendants be perpetually enjoined from con- 
tinuing, reviving or renewing any of the 
said violations. 

Generally, the several answers of the 
defendants consist of a denial that any of 
them violated the antitrust laws. 


[duPont’s Answer] 


Specifically, the answer of the duPont 
defendants after admitting many of the 
transactions alleged, avers: that these ac- 
tivities had not for their purpose nor have 
they effected an unreasonable restraint of 
trade; that duPont never controlled or 
dominated the chemical business nor did it 
ever have the power to do so; that to meet 
the ever increasing rivalry among manu- 
facturers in this rapidly advancing field it 
has had to steadily expand its research ac- 
tivities; that the agreements with defendant 
ICI had for their purpose the expansion 
of duPont’s manufacture and commerce in 
the chemical industry and the facilitation of 
technological progress by the acquisition 
and exchange of patents, inventions and 
licenses not otherwise available to it. The 
answer further alleges that the licenses 
which it granted under these agreements 
represented lawful exercise of its rights and 
that these agreements did not have a re- 
strictive effect on trade, but, on the con- 
trary, opened to each party new manufac- 
turing and commercial opportunities. It is 
also alleged that the agreements were bona 
fide and not a device to cloak and conceal 
a division of markets, that their terms stated 
the full intent and purpose of the parties 
to them, that the parties, at all times, oper- 
ated pursuant to such explicit terms in 
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order to carry out their manifest purpose, 
and that any exchange or grant of infor- 
mation was subject to adequate and justi- 
fiable compensation. 

DuPont further alleges that it has con- 
sistently sought to expand its foreign com- 
merce, that because of numerous economic, 
political and business factors, it had to join 
with other interests; but that, at no time, 
did it cease to act with a view to the fullest 
possible development of its trade. 

DuPont alleges that the creation of the 
jointly-owned, foreign companies was made 
necessary by economic conditions, and did 
not represent an effort to restrict or divide 
trade; that there was no collusion with 
defendant ICI in the establishment of the 
prices at which duPont and ICI products 
were sold to these companies, but that, on 
the contrary, prices were fixed independently 
and separately by each with regard to mar- 
ket conditions and the best interests of 
their customers. The effect of this, it is 
alleged, could not be injurious to trade, 
since the alternative would have forced 
duPont, because of factors beyond its con- 
trol, to yield markets it had previously 
serviced. 

As to duPont’s relation with Remington 
in the conspiracy charged, duPont points 
out that it acquired a majority interest in 
that company, and therefore necessarily 
exercised some control over its policies and 
management. However, duPont denies that 
it ever agreed with ICI to limit Reming- 
ton’s trade, and asserts that any agreement 
entered into had for its sole purpose the 
expansion of that company’s trade. 


[Imperial Chemical’s Answer] 


The answer of the ICI defendants raises 
substantially the same defenses; their repe- 
tition will serve no purpose. In addition, 
ICI urges that this court lacks jurisdiction 
over it, in that it is a foreign corporation, 
not doing business in the United States, and 
therefore not amenable to the process of 
this court. It does admit that defendant 
ICI (NY) is found here, and that it is 
beneficially owned and controlled by ICI, 
but denies that ICI (NY) is its agent for 
the transaction of business. 


[Remington’s Answer] 


The answer of the Remington defendants, 
besides denying participation in any con- 
spiracy, also denies that any unlawful un- 
derstanding existed since 1932 (at which 
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time it became affiliated with duPont) be- 
tween the other defendants, or that Rem- 
ington knew of any such combination between 
the other defendants prior to that time. 


Answering the Government’s claim that 
acquisition by duPont of stock in Reming- 
ton had for its purpose and effect the elimi- 
nation of competition between Remington 
and ICI in the sale of sporting arms and 
ammunition and the bringing of this indus- 
try within the existing over-all conspiracy, 
Remington alleges: that at no time has 
duPont controlled its management, policies 
or activities, other than as a right incidental 
to stock ownership, but that Remington has 
continued to act independently; that its 
affliation with duPont was necessary if 
Remington was to preserve and improve its 
competitive position in this field—a policy 
from which it has never deviated. It is 
further alleged that as a result of economic 
conditions, acquisition by duPont of a ma- 
jority interest in Remington was a logical 
solution to a serious economic problem con- 
fronting both companies, and that Reming- 
ton has greatly benefited thereby. 


With reference to its agreements with 
ICI, Remington alleges as their effect, not 
a curtailment, but an increase in its exports 
to and in its manufacture in the British 
Empire, as well as the improvement of its 
products, the addition and substitution of 
new ones and the saving of expense and 
time in research. Remington denies making 
any agreement whereby ICI was to or did 
curtail its exports to the United States, 
alleging that because of the extremely high 
tariffs in effect here, ICI could not, under any 
circumstances, have developed an extensive 
trade to this country. 


The organization of the jointly-owned 
foreign companies by Remington with ICI, 
Remington alleges was necessitated by 
political and economic factors (tariffs and 
national trade barriers) which were effec- 
tively closing markets to Remington. Estab- 
lishment of foreign plants to manufacture 
and distribute locally and to act as Reming- 
ton’s exclusive selling agents, it avers, was 
the only means by which it could continue 
to sell in these markets. Remington fur- 
ther alleges that all these agreements and 
arrangements with ICI were independently 
arrived at, motivated not by any conspiracy, 
but prompted solely by independent assess- 
ment of commercial factors. 


The action was tried by the Court upon 
the issues thus framed. 
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III. JURISDICTION OVER ICI 
[Subsidiary Served] 


By way of a separate and distinct defense 
in its answer, ICI has questioned the 
court’s jurisdiction over it, asserting that 
it has not been properly served with process 
in this action. Service of process upon ICI 
was made, or attempted to be made, by 
service upon ICI (N. Y.), a New York 
corporation wholly owned by ICI and 
having an office in the City of New York. 
The issue here presented is whether the 
relationship between ICI and ICI (N. Y.), 
and the activities of the latter company 
in this district, are such that service upon 
ICI (N. Y.) is effective to confer jurisdic- 
tion upon this court over the parent company. 

This very question was raised by ICI in 
a prior litigation in which it was involved 
in this district. United States v. United States 
Alkah Export Ass’n, Inc. et al., CCH Trapve 
REGULATION Reports Par. 57,481 (S. D. 
N. Y. 1946). The parties have stipulated 
herein that the jurisdictional issue should 
be determined on the basis of the record 
made in that case (hereinafter known as 
the Alkasso case), together with the evi- 
dence adduced herein. Moreover, ICI has 
rested its legal position on the arguments 
it advanced in its briefs in the prior litiga- 
tion, which briefs it has resubmitted to 
the court. 


[Service of Process Valid] 


We have carefully examined the factual 
evidence bearing on the jurisdictional issue 
submitted in the Alkasso case submitted 
herein, the briefs which have been submit- 
ted to the courts, and Judge Leibell’s ex- 
haustive opinion in the prior litigation. We 
are in complete agreement with Judge Lei- 
bell’s determination that service of process 
upon ICI (N. Y.) suffices to confer juris- 
diction upon this court over ICI. 

We find that the offices and staff main- 
tained in this district by ICI (N. Y.) were 
used solely for the purpose of carrying out 
the business of defendant ICI. The conclu- 
sion is inescapable that defendant ICI was 
doing business within this district through ICI 
(N. Y.); and that the two were so in- 
extricably associated that every move of 
the latter was directed by ICI. Conse- 
quently, we hold that service on ICI (N. Y.) 
gave ICI notice of the institution of this 
suit. There is every “reasonable assurance 
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that the notice will be actual.” IJnternational 
Shoe Co. v. Washington, 326 U. S. 310, 320. 


* * * 


IV. ADMISSIBILITY IN EVIDENCE 
OF CERTAIN DOCUMENTS 
[Documents in Furtherance of 
Conspiracy] 


Defendants duPont, Lammot duPont, 
and Walter S. Carpenter Jr. moved to 
strike certain of the plaintiff’s exhibits on 
the grounds that they are hearsay and not 
admissibile under any exception to the 
hearsay rule. The moving defendants urge 
that even if it be assumed that a conspiracy 
has been shown, prima facie, by evidence 
aliunde, which they do not concede, the 
challenged documents are not in further- 
ance of the conspiracy, but are (1) mere 
narrative statements of past events, or (2) 
internal ICI statements recording gossip, 
speculation, or opinion, or (3) ex parte in- 
terpretations of draft or final agreements, 
or (4) anonymous and other miscellaneous 
hearsay statements. 

There is no disagreement as to the ap- 
plicable law. If a conspiracy has been 
shown prima facie by evidence aliunde, dec- 
larations of co-conspirators in furtherance 
of the conspiracy are admissible against all. 
Since we have found that a conspiracy has 
been so proven, the sole issue is whether 
the challenged documents are declarations 
in furtherance of the conspiracy. Because 
of the nature of the conspiracy, and of its 
participants, we conclude that they are. 


[Scope and Extent of Conspiracy 
Considered | 


Whether a declaration is in furtherance 
of a conspiracy must perforce turn upon the 
scope and extent of the conspiracy. When 
the alleged conspirators are large corpo- 
rations, doing a world-wide business, with 
seats of authority geographically distant 
one from another, numerous internal com- 
munications within each corporation are 
necessary in order to appraise large num- 
bers of corporate officers and employees of 
the nature of the negotiations, the attitudes 
of the representatives of other co-conspira- 
tors, the decisions reached, their import 
and the understanding of the agents of 
the corporation of the decisions reached. 
Otherwise, such a conspiracy would be 
inoperative. 

Moreover, in a conspiracy which con- 
tinues over many years which has been 
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adapted to changed conditions, which has 
altered techniques and tactics from time to 
time, and where the individuals operating 
the affairs of corporate members of the 
conspiracy have changed with the passing 
of years, the keeping of records of past 
agreements and understandings, the pre- 
paration of summaries of past relationships 
between the parties and the making of 
reports are in aid of the over-all purpose, 
persisting throughout, which the parties to 
the agreement have been intent upon 
accomplishing. 

In addition, a broad agreement to divide 
world-wide markets such as is shown in 
this case, existing from as early as 1897, 
cannot be a static one, else it would find 
itself ineffective due to rapidly changing 
world conditions, and the new and frequent 
developments in technical fields. Revisions, 
alterations, adjustments, and expansion to 
new and attractive areas were necessarily 
part of the conspiracy here proven, and, 
indeed, at the very heart of its success- 
ful survival of altered external factors. 
Accordingly, the steps taken by each co- 
conspirator in suggesting alterations, pre- 
paring for conferences, reporting discussions 
among the representatives of the co-con- 
spirators concerning proposed alterations, 
planning new means of effectuating the 
joint purpose, all are in furtherance of the 
conspiracy. 

An agreement and conspiracy of the na- 
ture proven in this case is a vital, growing, 
adjustable enterprise, and this growth, 
vitality and adjustability further the pur- 
poses of the conspiracy, for without them, 
the conspiracy would become ineffectual 
and fail of its purposes. 

All of the challenged documents are 
therefore held to be in furtherance of the 
conspiracy. The objections of the moving 
defendants go to the weight to be given 
particular parts of particular documents, 
and where a documents contains conjecture 
or speculation as to the state of mind of 
individuals employed by a co-conspirator, 
or similar matter of slight probative value, 
little if any weight has been given to it. 


The conclusion we have reached is in 
accord with the weight of authority. See 
United States v. Gypsum, 333 U. S. 364; 
Schine Theatres v. United States, 334 U. S. 
110; Hitchman Coal and Coke v. Mitchell, 
245 U. S. 229; United States v. Hartford 
Empire, 46 F. Supp. 541 (N. D. Ohio), aff’d 
323 U. S. 386; United States v. General Elec- 
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tric Co. 82 F. Supp. 753, 902-05 (S. D. 


N. Y.). 
[Documents Admissible] 


In light of the conclusion here reached 
it is apparent that six exhibits offered into 
evidence by the plaintiff during the trial 
and excluded as to the defendant Reming- 
ton (with the reservation that in light of 
later developments, the ruling might be 
changed), should be admitted generally. * * * 


V. THE PATENTS AND PROCESSES 
AGREEMENTS 


A. THE “EXPLosiIvES AGREEMENTS” 
[Part of Overall Conspiracy] 


The several types of agreement into 
which the defendants entered present 
important problems peculiar to each type. 
Therefore, although the complaint alleges 
that all the agreements entered into be- 
tween the defendants reflect a continuing 
overall conspiracy, the distinct types will 
be separately examined. We will separately 
consider the various patents and processes 
agreements; the agreements affecting the 
jointly owned companies; and what might 
be characterized as miscellaneous selling 
arrangements. Throughout it must be borne 
in mind that the Government alleges the 
interconnection of all these agreements. 


While reaching the fullest efflorescence 
in the 1929 and 1939 agreements embracing 
large categories of products, the patents and 
processes agreements were first developed 
with respect to explosives. In ascertaining 
the intent underlying the patents and pro- 
cesses agreements, a separate study of the 
explosive arrangements may prove useful. 
Evaluation of the intent of the parties in 
making these agreements will be facili- 
tated by first setting forth summarily the 
content of the major earlier agreements. 

* * * 

[The Court makes its findings of fact as 
to the content of the agreements, intent 
of the parties, expansion of the conspiracy 
to embrace Dynamit Aktiengesellschaft, and 
the addition of products to the agreements. ] 


B. Tue 1929 anv 1939 AGREEMENTS 
[Extension of Products Within Agreements] 


With the growth of duPont and ICI the 
desirability of expanding their patents and 
processes arrangements to embrace the 
numerous new products became apparent. 
The agreements we are about to consider 
represent the fruits of this determination. 
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It must be remembered that the patents 
and processes agreements did, according to 
their terms, involve a division of territories; 
that is not disputed. It is the contention 
of the defendants, however, that this divi- 
sion of territories is a mere by-product of 
a legitimate exploitation of valid patent and 
secret invention monopolies. With respect 
to this, it is clear that the parties were not 
primarily interested in exploiting their 
monopolies in order to get royalties. As 
set forth in the 1929 Agreement, and 
amplified in argument, the defendants claim 
that they entered into these arrangements 
with the purpose of securing for themselves 
the benefits of an exchange of technology. 


The query then, is whether the agree- 
ments were entered into with a view to 
dividing territories, or to securing the 
benefit of technology; or, if both motives 
were present, whether the unlawful motive 
was a material consideration. The imposi- 
tion of territorial division was not neces- 
sary to achieve the benefits of an exchange 
of technology. The same benefits could be 
equally well achieved without any territorial 
allocation. 

It is argued in justification for the assign- 
ment of territories that the parties deemed 
exclusive license territories necessary so 
that they would not be faced with competi- 
tion utilizing their own inventions. Let us 
see how this worked out under the terms of 
the patents and processes agreements. Until 
1934, every licensing of a patent or inven- 
tion had a dual aspect: the licensee could 
not utilize the invention in the territory 
of the licensor, and to that extent the con- 
tention has support; but, on the other hand, 
the licensor could not utilize his own inven- 
tion in the licensee’s territory. This ter- 
ritorial restriction, included in every patents 
and processes agreement until 1934, cannot 
be explained by the need to protect a party 
against the adverse use of its own tech- 
nology. Unless this territorial restriction 
can be otherwise satisfactorily explained, 
it opens to the severest scrutiny the au- 
thenticity of the entire technological justi- 
fication for these agreements. 

Similarly, it may be noted that the pat- 
ents and processes agreements provided for 
non-exclusive licenses in areas other than 
those set up as exclusive. In those areas 
the parties were willing to permit their 
technology to be used against themselves. 
Oddly enough, the non-exclusive areas, as 
the duPont documents themselves empha- 
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size, were areas in which the conditions for 
effective competition between the parties 
existed to a far greater extent than in the 
exclusive territories, and in which licensed 
technologies could be more effectively used 
against the licensor. This apparent con- 
tradiction, duPont seeks to dispel by the 
argument that their exclusive market, though 
less vulnerable, was also more important 
to promote. While this might be considered 
satisfactory on the surface, we must ob- 
serve that the situation it describes is 
equally susceptible to another interpreta- 
tion, that pressed by the Government, namely 
the exclusive territories were considered so 
important to the respective parties that they 
sought to protect them, not against adverse 
use of technology, but against competition. 


Nor can we accept the defendant’s expla- 
nation that by the territorial restriction in 
the patents and processes agreements until 
1934 upon the licensor with respect to its 
Own inventions in the licensee’s exclusive 
territory, the parties restricted themselves 
because they determined that the best way 
to exploit their inventions was through 
royalties flowing from licenses, and that 
to compete with respect to that territory 
would simply reduce its royalties value. 
The decisive inquiry would appear to be 
whether or not the bulk of inventions li- 
censed had, or were expected to have, any 
appreciable royalty value. The proof demon- 
strates that many of the inventions licensed 
did not have such value, but were neverthe- 
less made the basis for a territorial alloca- 
tion. The inference necessarily follows that 
the territorial division was the real purpose 
of the arrangement. 

The discussions pertaining to extension 
of the duPont-Nobel relations to the newly 
formed ICI were initiated in July 1927 
when duPont sent to Europe a delegation 
headed by Lammot duPont. The purpose 
behind the formulation of ICI was to 
monopolize the British chemical industry; 
Sir Harry McGowan described it as the 
first step in a “scheme to rationalize chem- 
ical manufacture of the world.” Further 
steps were to be development of the exist- 
ing intimate contact with duPont and ar- 
rangements with I. G. Farben and Allied 
Chemical and Dye Co. of the United States. 
Earlier in the year, ICI had commenced 
discussions with I, G. Farben looking for- 
ward to a “cooperative arrangement” in- 
volving the world’s chemical industry. 
DuPont also separately engaged in con- 
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versations with I. G. Farben. While their 
discussions proceeded independently, ICI 
and duPont kept each other informed of the 
results. In December, 1927 both came to 
the conclusion that an agreement could not 
be reached with I. G. Farben for the time 
being, and that they ought to proceed in- 
dependently to expand their own patents 
and processes agreements, leaving I. G. 
Farben arrangements to the future. 

The documents dealing with the discus- 
sions and negotiations preceding and follow- 
ing the duPont-ICI agreement of 1929 are 
extremely voluminous and varied. A large 
variety of products, presenting individual 
and difficult problems, are involved. A 
complete and exhaustive recital of all perti- 
nent material would be impractical. We 
have made an effort to recite and synthesize 
what we regard as the most significant 
portions. 

* * * 

[The Court discusses the negotiation of 
the 1929 Agreement (including internal 
duPont discussions, internal ICI discus- 
sions, and joint duPont-ICI discussions), 
provisions of the 1929 Agreement, 1934 
amendment to the 1929 Agreement, 1939 
Agreement, and operations under the two 
agreements (elimination of competition, evalu- 
ations, addition of products, and neoprene, 
polythene, and nylon).] 


VI. THE JOINTLY-OWNED 
COMPANIES 


[Non-Exclusive Territories and Invalidity 
of Prior Agreement] 


The agreement of 1897 provided for a 
division of world territory for the manu- 
facture or sale of commercial or military 
explosives. DuPont undertook not to en- 
gage in the manufacture or sale of com- 
mercial or military explosives in Europe, 
Asia, Africa and Australia; and Nobel 
agreed to abstain with respect to the United 
States, Mexico, Central America, Colombia 
and Venezuela. Designed and intended to 
eliminate competition on a world-wide 
basis, the 1897 Agreement did not accom- 
plish its full purpose. The agreement did 
allocate and assign to each, named conti- 
nents and countries, as exclusive territories, 
but it left unassigned other territories and 
countries, the commercial stature of which 
was not then developed to the point where 
it was deemed necessary to provide for 
them. 
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This division of territories was imple- 
mented by a further undertaking with re- 
spect to patents. Both agreed not to assert 
against the other existing patents which 
they might hold for the other parties’ ter- 
ritory, unless compelled to do so by an 
agreement with the inventor; in such event 
every effort would be made to settle the 
matter amicably. They further undertook 
that they would not purchase patents for 
each other’s territory except after having 
given the other the privilege of preemption 
on the same terms as those under which the 
patent was offered to them. ‘These patent 
provisions also left uncovered the unas- 
signed territories. 

The operations even under this earliest 
agreement soon made manifest at least two 
major problems. The first arose not only 
from a recognition of the illegality of the 
1897 Agreement, which was aided by the 
suit filed by the Government against 
duPont in 1907, but also from a desire to 
provide for a further pooling of patents and 
processes. The solution to this, it was 
thought, lay in masking the territorial divi- 
sion in further agreements and cloaking the 
illegality of the understandings with such 
sanctity as might flow from patents and 
processes agreements. The second problem 
concerned the conflicts between duPont and 
Nobel in the unassigned or non-exclusive 
territories. It was found that something 
more than a “spirit of cooperation” was 
desirable to regulate competition in these 
non-exclusive areas. The answer, it was 
believed, was to be found in action in two 
expedients: (1) to reduce the non-exclu- 
Sive territories by increasing the exclusive 
territories and (2) to set up jointly owned 
companies in the remaining non-exclusive 
territories. It is this latter phase we now 
consider; the reduction of non-exclusive ter- 
ritories was provided for in the agreements 
we have discussed. 


[Columbia Steel Case] 


It is settled that joint manufacturing ven- 
tures, even in domestic markets, are not 
made unlawful per se by the Sherman Act, 
but become unlawful only if their purpose 
or their effect is to restrain trade or to 
monopolize. (United States v. Columbia 
Steel Co., 334 U. S. 495 (1948).) It is also 
clear that absent this wrongful purpose or 
harmful effect there is nothing per se un- 
lawful in the association or combination of 
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a single American enterprise with a single 
local concern of a foreign country in a 
jointly owned manufacturing or commercial 
company to develop a foreign local market. 
But the proof here shows an American 
concern, already established in a foreign 
local market, and a British concern, which 
has a foothold in the same foreign local 
market, combining to form a jointly owned 
company to the end that the same foreign 
market may be developed for their mutual 
benefit and profits divided on an agreed 
basis. To this, and as an incident to the 
formation of the foreign company, we find 
added by agreement not only joint contri- 
bution of capital investment but a pooling 
of patents and processes owned by the par- 
ent companies. That a foreign company 
created under such conditions by concerted 
action of actual or potential competitors 
meets the tests of per se legality is open to 
serious question. But, with a dubious nod, 
we assume that it does; we find, however, 
that the very purpose with which the for- 
eign companies here involved were con- 
ceived and the circumstances under which 
they were born place them under the bar. 

Lae 

[The Court discusses Canadian Explo- 
sives, Ltd. (later called Canadian Indus- 
tries, Ltd.), Compania, Sud-Americana de 
Explosivos, Explosives Industries Limited, 
Duperial Argentina, Duperial Brazil, and 
Nobel Chemical Finishes, Ltd.] 


REMINGTON ARMS 
COMPANYS ING 


[Alleged to Have Joined Conspiracy] 


VII. 


It is alleged in the complaint that Rem- 
ington joined in the understanding between 
duPont and ICI to restrain trade in chemical 
products, sporting arms and ammunition in 
1933 upon the acquisition of control of Rem- 
ington by duPont. It is further contended 
by the Government that thereafter Rem- 
ington cooperated with duPont and ICI to 
eliminate competition between Remington 
and ICI, and acted jointly with duPont 
and ICI in furtherance of the agreement 
which had long existed between them. 


The complaint charges that by this action 
Remington’s exports of sporting arms and 
ammunition were curtailed. It does not 
allege that these acts were done with either 
the purpose or the effect of restraining ex- 
ports of other United States manufacturers 
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or imports of foreign manufacturers into 
the United States. But the complaint does 
charge that competition between ICI and 
Remington, and between various foreign 
companies and ICI and Remington was 
eliminated in certain markets of the world 
(Paragraph 194, complaint). 


[Acquisition of Interest in Remington] 


During the trial, the Government stated 
its position to be that the acquisition by 
duPont of its interest in Remington was 
“innocent,” in that “it was not part of the 
pre-conceived conspiracy” between duPont 
and ICI (R. 1257). The theory of the Gov- 
ernment’s case with respect to Remington 
is that “it was after a majority interest in 
Remington was acquired by duPont that 
the agreement was made between ICI and 
duPont to extend the existing conspiracy 
and bring in Remington within its scope” 


(R. 1258-59). 


“The duPont Company acquired control 
of Remington on June 2, 1933. The in- 
terest purchased consisted of 867,000 shares 
of Remington common stock (51.13% of 
the common shares then outstanding)... . 
Control empowered the duPont company 
‘to effect internal reorganization’ and duPont 
management was forthwith installed.” At 
the same time, “duPont acquired a majority 
(89.4%) of the Remington 7% preferred 
shares” (Ex. D-1810, p. 9964). By March, 
1937, duPont holdings had increased to 
60.17% of the common stock and to 98.6% 
of the preferred stock. It was then yield- 
ing duPont about 10% on the capital in- 
vested, and held promise of a larger return. 
It was a profitable investment. 


[Relation Between Industries | 


Remington had long been engaged in the 
manufacture of sporting arms and ammuni- 
tion. It had by 1933 established an interna- 
tional good-will and reputation. DuPont 
had not manufactured either sporting arms 
or ammunition, but it was a major producer 
of “sporting powders” used in the making 
of sporting ammunition. ICI had been 
manufacturing sporting ammunition and had 
been exporting this product to world markets. 

Prior to 1933, duPont and ICI had brought 
“sporting powders” within their under- 
standing of cooperation. They had ex- 
changed patent rights and licenses relating 
to sporting powders and ammunition out- 
side existing patents and processes agree- 
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ments. DuPont had protected ICI from 
the competition of American cartridge com- 
panies by withdrawing discounts and re- 
bates on powder sold to them for export 
sale. In February, 1928, duPont recorded 
that, 

“The American loading companies, fight- 
ing among themselves, export below the 
world price, disturbing Nobels’ market. 
We have done all in our power to pre- 
vent this by cutting our rebates on pow- 
der used for export.” 


Remington was a loading company and was 
using duPont’s powders in its loading proc- 
ess. There was, too, the tacit understanding 
between duPont and ICI that the United 
States market was to be under the jurisdic- 
tion of duPont and not ICI, even though 
duPont was not then engaged in the manu- 
facture of sporting ammunition. In 1928, 
at a meeting held by duPont executives, it 
was determined that duPont would oppose 
any proposal from ICI that it be permitted 
to buy one of the American loading com- 
panies. It was then noted that, 

“... it would be highly undesirable for 
Nobels to take this step unless they would 
continue to use duPont powder. Also, 
the other loading companies might look 
on Nobels as partners of duPont which 
would be detrimental to our interests as 
suppliers of powder. Summing up, it is 
against our interests for Nobels to enter 
the ammunition industry in this country.” 


[Winchester and Western] 


It was against this background that in 
May, 1931, Remington approached duPont 
“seeking the support of duPont in a plan to 
acquire” the assets of Winchester Repeating 
Arms Company. This deal was not carried 
out and Winchester was later acquired by 
Western Cartridge Company “one of the 
five producers of ammunition in this country, 
and perhaps the most aggressive.” It was 
the Western Cartridge Company which 
duPont felt ICI might purchase “in clear- 
ing up the existing cut-throat situation” 
which confronted ICI in the export markets, 


“Under duPont management Remington 
broadened the scope of its activities”; it 
acquired in 1933 the entire business of 
Chamberlin Cartridge and Target Com- 
pany, manufacturers of targets and traps; 
and in 1934, the assets and business of 
Peters Cartridge Company, as well as those 
of Charles Parker Company, relating to 
the manufacture and sale of Parker shotguns. 
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Western, when it purchased Winchester, 
took over the latter’s operating contract 
with the U. S. Cartridge Company, and 
subsequently acquired this company. ‘This 
left, as important sporting ammunition manu+ 
facturers, besides Western and Remington, 
only the Federal Cartridge Corporation, a 
manufacturer of private brand ammunition, 
for American mail-order houses. 


[Result of Acquisition] 


Western “could, and did, sell ammunition 
at prices which embarrassed their competi- 
tors”; they “were constantly manufacturing 
and utilizing larger quantities of their own 
shotgun powder, resulting in a proportion- 
ate reduction in their purchases of powder 
from the duPont company.” “For some 
years, Western had been the first to de- 
clare new prices; the other ammunition 
firms were apparently content to follow 
their leadership.” Western was offering 
duPont keen competition in the American 
home market. But, by September 3, 1937, 
—four years after duPont purchased into 
Remington,—the duPont Development De- 
partment was able to report to its Execu- 
tive Committee that, 


“Up until the last year or two, prices 
in the ammunition industry were in a 
chaotic condition; cut-throat competition, 
concealed rebates and adjustments and 
other undesirable conditions were the 
order of the day. The present Reming- 
ton management has abolished many of 
these practices, thereby promoting better 
accord within the industry.” 


How this “better accord” was brought 
about, the report does not narrate, but it 
does note that it was done and that “this 
accomplishment has had an outstanding in- 
fluence on ammunition profits.” 

ok Ak 


VIII. THE INDIVIDUAL 
DEFENDANTS 


Five individuals were made defendants in 
the complaint; three have been served with 
process and have appeared—Lammot duPont, 
Walter S. Carpenter, Jr. and Charles K. 
Davis. Lammot duPont began his associa- 
tion with duPont in 1902; he was its presi- 
dent from 1926 to 1940; Chairman of the 
Board of Directors from 1940 to 1948; he 
is now a director. Walter S. Carpenter, 
Jr. has been long employed by duPont; 
as Vice President from 1919 to 1940; as 
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President from 1940 to 1948; as director 
from 1919 to date and Chairman of the 
Board from 1948 to date. Charles K. Davis 
has been President and General Manager of 
Remington since 1933. 


[Contend Personal Injunction 
Without Basis] 


No proof has been presented as to the 
extent of the stockholdings of any of these 
individuals in the corporate defendants. No 
charge is made of monopoly, or of unscrupu- 
lous practices in dealings with competitors. 
These individuals committed no acts of 
personal wrong calling for censure or con- 
demnation. They were officers, agents and 
employees of corporate defendants, and 
acted only for and on behalf of those cor- 
porations pursuant to and under the au- 
thority of their corporate Board of Direc- 
tors. Their acts were not calculated to 
bring them direct personal gain; any profit 
which they might have received came through 
stock ownership (and of this we have no 
proof). There seems at this stage of the 
proceedings no warrant or basis for a per- 
sonal injunction against them (cf. Hartford- 
Empire Co. v. United States, 323 U. S. 386, 
428), and for this reason the individual 
defendants ask for dismissal of the bill as 
to them. 


[Complaint Not Dismissed | 


But we have not by the terms of our pre- 
trial order yet arrived at the point where 
we are formulating the terms of a decree; 
that is the next step to be taken in these 
proceedings. We are now concerned only 
with findings of facts established by the 
trial evidence and with conclusions of law 
to be drawn from those facts. We find 
that each of these individual defendants 
by his acts did assist in the formulation 
and execution of policies here found to be 
unlawful. The complaint as against the 
individuals will not be dismissed and we 
leave for later decision whether relief against 
them will be necessary. 


TX UPRESEND STATUS? OF REEA- 
TIONSHIP BETWEEN DU PONT 
AND ICI 
[Consent Decree Considered] 


Prior to the trial of this suit, conferences 
were had with the Department of Justice, 
looking toward a consent decree. Of course, 
we took no part in these discussions, and, 
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in fact, were entirely ignorant of these deal- 
ings, until they were revealed by the de- 
fendants by the introduction of documents 
in evidence. No weight whatsoever has 
been given to these negotiations; they have 
been entirely disregarded. 

It does appear, however, that when these 
discussions were terminated a commission 
was sent by duPont to London, there to 
confer with ICI. C. H. Greenewalt, duPont’s 
president, headed the duPont legation. 
Lord McGowan, Chairman of the ICI 
board, and other directors and officers of 
ICI represented their company. This London 
conference which lasted from May 14 to 
21, 1948, was made the subject of a report 
from Mr. Greenewalt to the duPont Execu- 
tive Committee, dated June 4, 1948 (Ex. 
D-933). The conference, as reported in the 
rather brief memorandum which dealt with 
negotiations lasting a full week, concerned 
“the cancellation of the Patents and Proc- 
esses Agreement of 1939 and of the agree- 
ments with CIL and the South American 
companies to which duPont and ICI are 
signatories” (Ex. D-933, p. 7078). This 
short report leads one to infer that more 
was decided than is recorded, and that oral 
reports were made of matters not con- 
tained in the written report. 

It was set forth, in writing, however, that 
arrangements between the duPont agents 
and the ICI directors were made: (1) “that 
the 1939 Patents and Processes Agreement 
be cancelled in its entirety as of June 30, 
1948”: that because of the “premature can- 
cellation” of the contract, duPont would 
pay and “ICI would accept whatever sum 
duPont should determine to be just and 
equitable’ (Ex. D-933, p. 7079) and (2) 
“that duPont and ICI would each consent 
to an immediate canceliation of the tri- 
partite Patents and Processes Agreement of 
1936 with CIL”; that “duPont would enter 
into a bilateral agreement with CIL to re- 
place the cancelled tripartite agreement” 
(Ex. D-933, p. 7079). 

The possibility of the entry of a decree 
in this suit directing divestiture of the 
interests of duPont and ICI in the jointly- 
owned companies was considered. If the 
occasion should arise, ICI expressed itself 
as “prepared to work out a plan with 
duPont looking toward the segregation of 
assets owned by the Canadian and South 
American companies. This plan would be 
simply a statement of the recommendations 
to be made to the court in case it orders 
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dissolution of the joint companies. . . . 
(Ex. D-933, p. 7081). DuPont is recorde 
in the report, as “willing, while the matter 
is in litigation, to give to CIL the benefit 
of its full technical support so as to permit 
its continued growth and expansion” (Ex. 
D-933, p. 7080), and the same duPont at- 
titude is reported with respect to the 
Duperials and CSAE. 


[Canceliation of Agreements and Restoration 
of Competition] 


The agreement “that duPont and ICI 
would each consent to an immediate can- 
cellation of the Tripartite Patents and 
Processes Agreement of 1936 with CIL” 
(Ex. 868) was carried out by both duPont 
(Ex. D-730) and ICI (Ex. D-743), and 
new separate bilateral agreements were 
made with CIL. By the new agreement 
duPont granted CIL a license under a 
long list of duPont-held Canadian patents, 
subject only to prior commitments to third 
parties and the rights of duPont itself to 
operate under these patents; this grant to 
CIL was exclusive (Ex. D-730). DuPont 
undertook “upon receipt of request in writ- 
ing from CIL” to grant to CIL a non- 
exclusive license under any Canadian or 
Newfoundland patent owned by duPont 
relating to the listed products (Ex. D-730, 
p. 6559). DuPont further granted “to CIL 
a non-exclusive license to sell under all 
United States patents now or _ hereafter 
owned by duPont claiming the product so 
sold, that correspond in subject matter to 
any Canadian patent licensed to CIL” (Ex. 
D-730, p. 6559). DuPont also agreed, sub- 
ject to any prior commitment, to make 
“available to CIL such of duPont’s technical 
information, as CIL may request, concern- 
ing the manufacture or use of the products,” 
as scheduled, or as the schedule might be 
amended by the addition of new products. 
(Ex. 730, p. 6560). 

By June 17, 1948, duPont and ICI had 
arrived at the terms of a proposed letter 
agreement cancelling the “so-called Duperial 
Argentina and Brazil ‘merger agreements’ 
of 1934 and 1936 respectively and the 1920 
agreement between duPont and Explosives 
Trades Limited (ICI) providing for the 
formation of CSAE” (Ex. D-934). The 
“principal results” of this letter are pur- 
ported to be outlined by duPont in Ex. 
D-934, p. 7083. The “results” support the 
factual conclusions we have already reached 
concerning the operations of the “Duperials” 


{| 62,923 


Court Decisions 
U. S. v. Imperial Chemical Industries, Ltd. 


Number 225—92 
10-12-51 


and of CSAE. But above these “results”, 
there still survives the fact of joint owner- 
ship and joint management of these companies 
by duPont and ICI. The stockhold- 
ings remain undisturbed, and although 
ostensibly the letter “abolishes the present 
ICI-duPont Shareholders Committee for 
management of these companies and re- 
vokes all actions of the committees,” it 
simultaneously “reestablishes them as Ad- 
visory Committees to which the manage- 
iment will look for advice on _ specified 
subjects related to organization, personnel 
and the financial affairs of the companies” 
(Ex. D-934, p. 7082). This is a most com- 
prehensive and all-embracing reservation 
of control, especially when considered in 
the light of the entire stock ownership by 
the principals of the “Advisory Committees.” 
The old, established regimen was continued; 
but, with new titles. 

It is amusing to note that on June 24, 
1948, Wendell R. Swint, Foreign Relations 
Department Director for duPont, sent 
identical letters to the “Duperial” subsidi- 
aries advising that 


“We expect to negotiate with you on 
a bilateral basis; i. e., between duPont 
and Duperial, new agreements relating 
to patents and technical information and 
new selling arrangements” (Ex. D-937, 
p. 7095; D-938, p. 7097). 
It was on the same day, June 24, 1948, 
that Swint had been designated as the 
duPont member of the new “Advisory 
Committee’ (Ex. D-939). The letters of 
June 24, 1948, were followed by identical 
letters from duPont to the Duperials on 
November 24, 1948 reading in part: 


“We have now prepared an agreement, 
copy of which is enclosed, which we sug- 
gest, that you study and advise us as 
soon as feasible whether the Duperial 
management has any objections to the 
agreement as submitted” (Ex. D-940, 
p. 7100; D-941, p. 7102). 

Just what happened to the planned nego- 
tiations is not revealed; whether any were 
in fact had, is, in view of the wording of 
these letters most unlikely; the entire cor- 
respondence concerning these new bilateral 
agreements appears as self-serving writings 
lacking in sincerity. The bilateral agree- 
ments were the result of negotiations be- 
tween duPont and ICI in which the jointly 
owned companies did not Participate as 
separate entities. (See Ex. D-933, p. 7080.) 


Copyright 1951, Commerce Clearing House, Inc. 


Number 225—93 
10-12-51 


But these talks concerning modification 
of existing duPont-ICI agreements did not 
begin with the London conference of May, 
1948. In August, 1946, duPont advised 
ICI that they wished “to discuss with ICI 
the possible revision of the ICI-duPont 
nylon agreement in the light of the pending 
anti-trust suit” (Ex. 705, p. 2674). When 
Mr. Swint of duPont consulted on this 
subject with ICI in October, 1946, ICI 
recorded that he “stressed the urgency of 
ICI reaching a decision, because . . . It 
was desired to formalize a new agreement 
before negotiations were commenced with 
the Department of Justice’ (Ex. 706, pp. 
2677, 2678). 

It was duPont’s purpose that certain 
patents in the nylon field, but applicable to 
use in the non-nylon field, be assigned to 
ICI, which would render small the “risk 
of the assigned patents being brought with- 
in the jurisdiction of the Department of 
Justice” (Ex. 708, p. 2699). And to this 
ICI had no objection noting that, 

“Tt can be expected, after the anti-trust 
settlement, any exchange between the 
parties on nylon matters need be treated 
no differently or not very differently from 
whatever form of exchange subsists on 
other topics” (Ex. 708, p. 2703). 

ICI recognized too the possibility that the 
assignment of patents to ICI by duPont 
“will materially reduce the risk of any loss 
of rights under any anti-trust settlement” 
(Ex. 708, p. 2705). The old spirit of co- 
operation still continued between duPont 
and ICI. 


It is significant that shortly following 
the London conference of May, 1948 be- 
tween the representatives of duPont and 
ICI (Ex. D-933), Remington and ICI, 
on June 25, 1948 (Ex. D-2117), each ter- 
minated their patents and processes agree- 
ment with CBC, which was evidenced by 
the exchange of letters in October-November, 
1937 (Ex. 1317; Ex. 1318). Although the 
agreements were terminated shortly after 
the promulgation by the Brazilian govern- 
ment of new regulations covering Brazilian 
imports and exports, the cancellation was 
accomplished as the result of concerted 
Remington-ICI action, both agreeing that, 

“Such termination shall be without 
prejudice to the continued use by either 
party of technical information which may 
have been exchanged in accordance with 

the terms of the agreement” (of 1937) 

(Ex. D-2118,> p.- 10842; Ex. D-2120, 

p. 10848). 
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Evidence has also been presented tend- 
ing to sustain the contention of ICI that 
it had entered the United States markets 
in active competition with duPont. It has 
been shown that during 1949, negotiations 
were begun by ICI for the acquisition of 
a controlling interest in Arnold, Hoffman & 
Company, Inc. of Providence, Rhode Island, 
a corporation engaged in the manufacture 
of dyestuffs and other chemicals. “The 
negotiations were successfully concluded in 
the spring of 1950,” and it was stated by 
ICI in its annual report for 1949 that “as 
a result of this new venture the Company 
will have an attractive medium both for the 
manufacture in the United States of prod- 
ucts in which the Company has special 
advantages and also for the sale in that 
country of products manufactured in Great 
Britain” (Ex. D-2234, p. 14). This entrance 
of ICI into United States trade represents 
a radical departure from the policy, there- 
tofore followed, of reserving the United 
States’ market for duPont. 

DuPont had long ago successfully ob- 
jected to ICI’s acquiring an interest in the 
Western Cartridge Company (Ex. 185, 
p. 854), and, in 1924, when ICI negotiated 
through a subsidiary—Scottish Dyes, Ltd— 
an agreement with the American concern, 
Newport Chemical Company, for exchange 
of technical information on certain dye- 
stuffs, duPont expressed its objection be- 
cause of the possibility that if duPont gave 
information on these dyestuffs to ICI, it 
might through Scottish Dyes, Ltd. be passed 
on to Newport. This, duPont, at the time, 
feared would permit Newport to compete 
with it on the basis of duPont’s own tech- 
nical information (Ex. 184, p. 845; Ex. 206, 
Ds 93/5 Fxg, ZLO> pe 903; HexeeZ2. pe 986)) 
It was treated by duPont as a serious 
objection; it was solved by duPont’s ac- 
quiring Newport (Ex. 184, p. 845; Ex. 206, 
p. 937). 

This duPont purpose of restricting ICI 
in the United States, it was urged, was to 
protect itself from the competitive use of 
its own technical know-how by ICI and 
others with whom ICI might be affiliated. 
While this restriction was temporarily lifted 
as a war measure in 1939 (Ex. 720), it: 
otherwise continued until the making of 
the duPont-ICI Agreement on June 30, 
1948 (Ex. D-624; Ex. D-1271; Exs. 1 and 
2 of the complaint). This last agreement 
provides in Article IV (Ex. D-624, p. 6010) 
that: 
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“Each party hereby grants to the other 
the unrestricted, non-exclusive, territorially- 
unlimited right to use and employ in its 
own manufacturing and selling operations 
all technical information heretofore con- 
veyed to it under either of said Patents 
and Processes Agreements. Furthermore, 
each party may disclose any technical 
information so conveyed to it after five 
(5) years from the receipt thereof or at 
such earlier time as it becomes published 
or otherwise available to the public; and 
at any time in disposing of its own 
technical information which it is free to 
disclose, either party may include any tech- 
nical information received from the other 
party which is inseparably intermingled 
therewith” (Ex. D-624, pp. 6010, 6011). 


Just what has become of duPont’s desire 
which continued through the years, to pro- 
tect itself from the use of its own technology 
by its competitors? The suddeness of the 
complete abandonment of an aim, which 
defendants claim was at the basis of their 
entire patents and processes policy does 
cause hesitation in accepting it as a matter 
of faith, and puts in doubt the planned 
permanence of this new policy. So, also, 
with reference to ICI’s investment in the 
American company, Arnold Hoffman & 
Company, Inc. We conclude that these 
changes had best be ensured by decree. 

It appears, too, that since 1948, duPont 
has established foreign sales agencies and 
has made attempts to enter foreign markets 
in territories which long had been regulated 
by the duPont understandings with ICI. 
How long sustained these recent endeavours 
will be, only the future will reveal. They 
do, however, afford basis for the hope that 
these steps to increase foreign trade will 
continue and that the abandonment of these 
markets to ICI is no longer the policy of 
duPont. This hope will be strengthened 
by appropriate provisions in a decree. 

These recent agreements and activities 
tend to indicate a recognition, at least on 
the part of duPont, that the relationship 
between duPont and ICI might be held 
to be in violation of the law: what they 
also demonstrate, however, is the continu- 
ance of the close relationship which has 
existed between them for more than five 
decades. They sustain the contention of 
the Government that the issues are not 
moot and that there is more than reasonable 
doubt to hold that left unregulated by ju- 
dicial decree, the old understandings be- 
tween duPont and ICI survive, only to 
be put into operation at a more propitious 
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and opportune time. This view is not in- 
tended as criticism of counsel who have 
appeared for the defendants. Certainly, 
their advice and guidance on these new 
arrangements betoken nothing but a desire 
to attempt to guide their clients to a policy 
which conforms to and is in accord with 
our national policy, which their clients have 
long disregarded. While these recent modi- 
fications might well serve to “eliminate 
business uncertainties, which were inevi- 
table” (Tr. 1758), they do not remove the 
need for judicial regulation of the future 
acts of the defendants by decree. 


[Expectation Wrong Will Be Repeated] 


The bona fide character of the cancella- 
tion of these old agreements has not yet 
been subjected to the test of passing years. 
They may be the precursor of new policies 
and of a new relationship between duPont 
and ICI. This change may have been 
wrought by a sincere desire on the part 
of duPont to now conform its international 
business and dealings to the declared policy 
of the United States, which has afforded 
it protection and whose laws have permitted 
and encouraged its great growth and pros- 
perity. The condition of international political 
and economic affairs may have contributed 
to the adoption of these new policies by 
duPont and ICI. If this be so, a readjust- 
ment of world conditions may induce a 
revival of old understandings and that 
without sanction of the laws of the United 
States. To guard against this, a decree 
should be entered; we can not say “That 
there is no reasonable expectation that the 
wrong will be repeated.” (United States v. 
Aluminum Co. of America, 148 F. 2d 416, 
448.) 

The Government has charged in this suit 
that the defendants entered into a conspir- 
acy to divide among themselves the terri- 
tories of the world, and that the agreements 
considered herein—principally, the Patents 
and Processes Agreements and the Joint 
Company Arrangements—were but parts of 
that conspiracy, devices intended to carry 
out its purposes. 


[Agreement in Furtherance of C ons piracy] 


We have found that the various patents 
and processes agreements were made in 
furtherance of the conspiracy alleged. These 
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agreements, irrespective of their per se 
legality, were instruments designed and 


intended to accomplish the world-wide al- 
location of markets; their object was to 
achieve an unlawful purpose—an_ illegal 
restraint of trade prohibited by Section 1 
of the Sherman Act. The agreements are 
unlawful because they provided a means 
for the accomplishment of this purpose and 
objective. We have also found that these 
agreements did, in operation, result in re- 
straints of United States trade. 


[Jointly-Owned Companies Means To 
Prevent Competition | 


We have found that the jointly-owned 
companies were means designed and used 
by duPont and ICI to avoid and prevent 
competition between themselves and with 
others in the non-exclusive territories. They 
were a means used for the accomplishment 
of the basic understanding for the division 
of world-wide territories. We have found 
that not only were they intended to affect 
the export and import trade of the United 
States but that the limitations placed on 
duPont and other American companies on 
the exports to these jointly-owned com- 
panies and the restrictions placed on these 
companies with respect to sales and exports 
by them to the United States did achieve 
the purpose and end for which they were 
organized. Cf. United States v. Aluminum 
Co. of America, 148 F. 2d 416, 443-444 
(C. A. 2 (1945)). The operations of these 
jointly-owned companies were in violation 
of the law. United States v. National Lead 
Co., 63 F. Supp. 513, 524 (S. D. N. Y., 1945). 


“Nor do we find any support in reason 
or authority for the proposition that 
agreements between legally separate per- 
sons and companies to suppress competi- 
tion among themselves and others can 
be justified by labeling the project a 
joint venture.’ ” 

Timken Co. v. United States, 341 U. S. 593, 


598 (1950). 


[Conspiracy To Allocate Markets Proved] 


After an exhaustive examination of the 
voluminous evidence presented in this case, 
we conclude that the Government has 
proved its case: the defendants had entered 
into a conspiracy to divide markets, and 
the agreements considered in this opinion 
were instruments of that conspiracy. 
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[Unlawful Under Sherman Act] 


In the face of this finding, the law is 
crystal clear: a conspiracy to divide terri- 
tories, which affects American commerce, 
violates the Sherman Act. United States v. 
Timken Roller Bearing Co., 83 F. Supp. 284, 
aff'd 341 U. S. 592; United States v. National 
Lead. Go,,-03i. Supp.1513)saftds33200.-S: 
319; Umited States v. General Electric Co., 
80 F. Supp. 989. So settled is the law on 
this that in the National Lead case, supra, 
Judge Rifkind wrote: 

“No citation of authority is any longer 
necessary to support the proposition that 

a combination of competitors which by 

agreement divides the world into exclusive 

trade areas, and suppresses all competi- 
tion among the members of the combina- 

tion, offends the Sherman Act.” 63 F. 

Supp., at 523. 


[Proof of Industry Domination Not 
Necessary] 


Nor are the operations of the defendants 
in any way immunized under the Sherman 
Act by the failure of the Government to 
allege or attempt to prove the domination 
by the defendants of the industries involved. 
With respect to price fixing, the Supreme 
Court has written that such a showing is 
unnecessary. United States v. Socony-Vacuum 
Oil Co., 310 U. S. 150, fn. 59, commencing 
224. Justice Douglas there wrote: 


“Tt is the ‘contract, combination 
or conspiracy in restraint of trade or 
commerce’ which Section 1 of the Act 
strikes down, whether the concerted 
activity be wholly nascent or abortive 
on the one hand or successful on the 
other. In view of these considera- 
tions a conspiracy to fix prices violates 
Section 1 of the Act though no overt act 
is shown, though it is not established 
that the conspirators had the means 
available for accomplishment of their 
objective, and though the conspiracy em- 
braced but a part of the interstate or 
foreign commerce in the commodity.” 
Territorial division is “in restraint of trade 
or commerce,’ no less than price fixing. 
It involves “the denial to commerce of the 
supposed protection of competition.” United 
States v. Aluminum Co. of America, 148 F. 
2d 416, 428. There is no intimation in any 
decision that elimination of competition is 
to be given a more favorable judicial con- 
sideration when achieved by the route of 
territorial division rather than by way of 
price fixing, or that proof of industry 
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domination is required in one case though 
not required in the other. 


[Timken Decision] 


Similarly do we deem irrelevant any 
inquiry into whether the arrangements be- 
tween the parties actually injured the pub- 
lic interest, or whether the public benefited 
thereby. A like contention was decisively 
repudiated by the Supreme Court in the 
Timken decision, supra: 


“We also reject the suggestion that 
the Sherman Act should not be enforced 
in this case because what appellant has 
done is reasonable in view of current 
foreign trade conditions. . . . This posi- 
tion ignores the fact that the provisions 
in the Sherman Act against restraints of 
foreign trade are based on the assump- 
tion, and reflect the policy, that export 
and import trade in commodities is both 
possible and desirable. Those provisions 
of the Act are wholly inconsistent with 
appellant’s argument that American busi- 
ness must be left free to participate in 
international cartels, that free foreign 
commerce in goods must be sacrificed 
in order to foster export of American 
dollars for investment in foreign factories 
which sell abroad. Acceptance of appel- 
lant’s view would make the Sherman 
Act a dead letter in so far as it prohibits 
contracts and conspiracies in restraint 
of foreign trade” (p. 599). 


[Over-all Conspiracy and Foreign Restraints] 


In view of our determination that the 
various agreements considered were part 
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of an over-all conspiracy to divide world 
territories, it becomes unnecessary to con- 
sider the per se validity of the individual 
agreements. It should be noted, however, 
that the Government has vigorously argued, 
primarily by analogy to United States v. 
Line Materials Co., 333 U.S. 287 (1948), 
that the Patents and Processes Agreements 
were illegal on their face. Our factual 
findings also dispose of the defendants’ con- 
tention that the arrangements involving 
joint companies do not fall within the juris- 
diction of the Sherman Act. The language 
of the National Lead case is particularly 
appropriate: 


“It has been alleged and proved that 

a conspiracy was entered into, in the 

United States, to restrain and control 

the commerce of the world, including the 

foregoing commerce of the U. S. The 
several agreements relating to manufac- 
ture and trade within the European mar- 
kets are but some of the links in the chain 
which was designed to enthrall the entire 
commerce. The object of the gov- 
ernment’s attack is a conspiracy in the 

U. S. affecting American commerce, by 

acts done in the U. S. as well as abroad” 

(pp. 524-525). 

Even if the arrangements involving joint 
companies abroad were considered inde- 
pendently of the other agreements, the 
decision of the Supreme Court in the Timken 
case would strongly indicate that they fall 
within the jurisdiction of the Sherman Act 


and are violative of its provisions. 
ot ae 


[] 62,924] Eskay Carpet Corporation v. Spinner Super Market. 


In the Supreme Court of New York County, 


126 N. Y. L. J. 736. October 4, 1951. 


New York. Special Term, Part III. 


New York Fair Trade (Feld-Crawford) Act 


Persons Who May Establish Fair-Trade Prices—Alleged Authority from Manufac- 
turer and Trade-Mark Owner Insufficient—The allegation of a distributor, seeking to en- 


force resale prices, that it has been authorized 
trade-mark to establish minimum resale prices 


to fix resale prices binding upon others. 


See the Resale Price Maintenance Comm 


Vol. 2, { 8604.25. 


Mr. Justice Hecur: [In full text] The 
plaintiff does not allege it is the owner of 
the trademark, brand, or name or that 
plaintiff is the exclusive sales agent for the 
area involved. The allegation that plaintiff, 
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by the manufacturer and owner of the 
is not sufficient to entitle the distributor 


entary, Vol. 2, J 7176; State Laws annotations, 


a distributor, has been authorized by the 
“manufacturer and owner of the trademark” 
to establish minimum resale prices is, in the 
court’s opinion, insufficient to entitle plain- 
tiff to fix resale prices binding upon others 


Copyright 1951, Commerce Clearing House, Inc. 


Number 226—57 
10-25-51 


(Automotive Electric Service Corp’n v. Times 
Square Stores Corp’n, 175 Misc., 865; Con- 
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Wines & Liquors, Inc., 273 App. Div., 713). 
Motion granted. Settle order. 


tinental Distilling Sales Co., Inc., v. Famous 


[| 62,925] Hoskins Coal and Dock Corporation v. Truax Traer Coal Company and 
United Electric Coal Companies. 


In the United States Court of Appeals for the Seventh Circuit. October Term and 
Session, 1951. No. 10412. Dated October 17, 1951. 


Appeal from the United States District Court for the Northern District of Illinois, 
Eastern Division. Affirmed. 
Clayton Antitrust Act 


Treble Damage Action—Applicable Statute of Limitations—State Statute—In an 
action under the antitrust laws for treble damages, the applicable statute of limitations to 
be applied by a federal district court is the statute of the state where the cause of action 
arises and in which the suit is brought, and in determining which statute of limitation of 
the state controls, the court is bound by the interpretation of those statutes by the courts 
of the state. Where under the law of the state it has been determined that an action 
for treble damages, costs and attorneys fees for violation of a state statute is for a 
statutory penalty, and hence a statutory penalty statute of limitation is applicable, the 
present action is governed by that statute of limitations because of the close analogy 
between the cause of action there involved and the present one arising under Section 4 


of the Clayton Antitrust Act. 


See the Clayton Act annotations, Vol. 1, { 2024.10. 
For the appellant: Earle E. Ewins and Edward S. Price. 


For the appellee: 


Weymouth Kirkland, Howard Ellis, A. L. Hodson, Harold A. 


Smith, Thomas A. Reynolds, and Robert Tieken. 
Before Durry, LINDLEY and Swarm, Circuit Judges. 


[Action Dismissed in Lower Court] 


Linney, Circuit Judge: [In full text] Plain- 
tiff sought to recover treble damages under 
Section 4 of the Clayton Act (Title 15, U. 
S. Code, Sec. 15). Defendants moved to 
dismiss the complaint upon the ground, 
amongst others, that, inasmuch as the cause 
of action asserted had arisen in Illinois, 
“more than two years prior to the com- 
mencement of the action” it was barred 
by the Illinois statute (Ill. Rev. Stat. 1947, 
Chap. 83, Sec. 15). The court allowed the 
motion and entered judgment dismissing 
the suit. This appeal followed. 


[No Federal Statute of Limitations] 


Congress has enacted no statute of limita- 
tions governing private actions for treble 
damages under the Clayton Act. Conse- 
quently, to ascertain the applicable limita- 
tion, we must look to the statutes of the 
state where the cause of action arises and 
in which suit is brought, Chattanooga Foun- 
dry & Pipe Works, et al., v. City of Atlanta, 
203 U. S. 390, 397, and, in determining which 
of several provisions of the state statute will 
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control, we are bound by the interpretations 
of those statutes by the courts of the State. 
Dibble v. Bellingham Bay Land Co., 163 U. S. 
63; Bauserman v. Blunt, 147 U. S. 647; 
Pufahl v. Estate of Parks, 299 U. S. 217. In 
Bauserman v. Blunt, supra, the court quoted 
with approval this language from Leffingwell 
v. Warren, 2 Black, 599, 603: 


“The courts of the United States, in the 
absence of legislation upon the subject 
by Congress, recognize the statutes of 
limitations of the several States, and give 
them the same construction and effect 
which are given by the local tribunals. 
* * * The construction given to a statute 
of a State by the highest judicial tribunal 
of such State is regarded as a part of the 
statute, and is as binding upon the courts 
of the United States as the text.” 


[The State Statute] 


Ill. Rev. Statutes, Chap. 83, Sec. 15 pro- 
vides that actions to recover damages for 
personal injuries, among others, and for “a 
statutory penalty shall be commenced with- 
in two years after the cause of action ac- 
crued.” This provision, defendants assert, 


q 62,925 


64,834 


is controlling in the present case. On the 
other hand, plaintiff insists that its action is 
not one to recover a statutory penalty but 
one within section 16 of the statute which 
permits actions on unwritten coiitracts, 
“and all other civil actions not otherwise 
provided for” to be commenced within five 
years after they accrue. 


[State Decision and Statute Control] 


The intent of the phrase, statutory penalty, 
as used in the statute, has been determined by 
the Supreme Court of Illinois in Chicago, 
Burlington & Quincy Railroad v. Jones, 149 
Ill. 361. There a shipper sued the railroad 
company, averring that the latter had 
charged him freight rates in excess of those 
fixed by state authorities in pursuance of 
a statute authorizing them so to do. Plain- 
tiff sought to recover treble damages, under 
a statute, Ill. Rev. Stat. 1947, Ch. 114 Secs. 
118-127, which provides that if any railroad 
company shall demand and collect unau- 
thorized freight charges, the person injured 
may recover from the carrier “three times 
the amount of the damages sustained * * * 
with costs of suit and a reasonable at- 
torney’s fee to be fixed by the court.” The 
trial court permitted recovery of all de- 
mands accruing within two years, but 
denied relief as to those not coming into 
being within such period. The court held 
that as to the demands denied, “the two 
years’ statute of limitations was properly 
pleaded, as, in this state actions for a 
statutory penalty must be brought within 
two years next after the cause of action 
accrued.” In view of the close analogy be- 
tween the cause of action there involved 
and one arising under Section 4 of the Clay- 
ton Act the decision would seem to be 
controlling. Each is an action to recover 
treble damages, costs and attorneys fees, 
for violation of a statute. In each, three- 
fold damages and attorneys fees are in the 
nature of a penalty not recoverable except 
by virtue of the statute. When “the object 
is clearly to inflict a punishment on a party 
for violating” the statute, it is penal in 
character, and the circumstance that in 
punishing, remedy is likewise afforded to 
those having an interest in the observance 
of the statute is unimportant. Diversey v. 


Court Decisions 
Floskins Coal and Dock Corp. v. Truax Traer Coal Co. 


Number 226—58 
10-25-51 


Smith, 103 Ill. 378. The Illinois court has 
adhered to this interpretation in its con- 
sideration of similar statutes in Vestal Cam- 
pany v. Robertson, 277 Ill. 425 and Gridley v. 
Barnes, 103 Ill. 211. 


[Federal Decisions Support Interpretation] 


Plaintiff, though conceding that the appli- 
cable statute is that of the state, insists that 
whether a federal cause of action falls with- 
in the provisions of a state statute is a 
question to be decided by the federal 
courts. Even should we admit arguendo 
that this is a proper postulate, no solace 
for plaintiff is to be found in federal deci- 
sions involving causes of action such as the 
one asserted here. Cases referring to such 
a recovery as “a penalty” of triple or treble 
damages include Fleitmann v. Welsbach Co., 
240 U. S. 27, 29; Milwaukee Towne Corp. v. 
Loew's Inc., 190 F. 2d 561 (CA-7); H. J. 
Jaeger Research Laboratories v. Radio Corp., 
90 F. 2d 826, 828 (CA-3); Decorative 
Stone Co. v. Building Trades Counsel, 
23 F. 2d 426, 427-428 (CA-2), c. d. 
277 U. S. 594; Elizabeth Arden Sales Co. v. 
Gus Blass Co., 150 F. 2d 988, 996 (CA-8). 
We think plaintiff's reliance upon Chatta- 
nooga Foundry and Pipe Works v. City of 
Atlanta, 203 U. S. 390 is misplaced. The 
court held that no federal limitation existed ; 
that the applicable statute was that of Ten- 
nessee and, approving Judge Lurton’s anal- 
ysis of the decisions of that state, that the 
pertinent limitation was 10 years. Here, as 
there, the applicable limitation is that of 
the state. There the state determination 
was that the 10 year statute applied; here 
the state determination is that the two year 
statute controls. In other words, in Illinois, 
actions such as this are, as decided by the 
highest court of the state, barred within two 
years. This, under Bauserman v. Blunt, 147 
U. S. 647, is binding on us. The District 
Court properly dismissed the suit. 


[Judgment Affirmed] 


Other grounds are urged by defendants in 
support of the judgment but, inasmuch as 
the suit was not begun within two years 
after accrual of the cause of action, we do 
not reach them. 


The judgment is affirmed. 
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[| 62,926] Air Products, Incorporated v. Boston Metals Company. 


In the United States District Court for the District of Maryland. No. 5087. Filed 
May 25, 1951. 


Sherman Antitrust Act and Clayton Antitrust Act 


Patent Infringement Suit—Violation of Antitrust Laws as a Defense—Purging of 
Illegal Practices Before Trial—In a patent infringement suit involving a method of and 
apparatus for pumping liquid oxygen, it is alleged as a defense that the plaintiff violated 
the antitrust laws by requiring its lessees to use the apparatus to supply their entire 
requirements of oxygen and nitrogen. Where the lessor prior to the trial of the cause 
managed to eliminate all but two of the requirement clauses in the leases, and before the 
trial was concluded, managed to eliminate these, the lessor has seasonably and adequately 
purged itself of any antitrust violation and has removed the effects of any such violation 
which it may have committed so as to entitle the lessor to maintain an infringement suit. 


See the Sherman Act annotations, Vol. 1, {/ 1270.401, 1660.200; Clayton Act annota- 


tions, Vol. 1, § 2023. 


For the plaintiff: James P. Burns, of Doane and Benedict, Washington, D. C., and 


Benjamin C. Howard, Baltimore, Md. 
For the defendant: 


Clarence D. Kerr and Furman Rinehart, of Fish, Richardson 


and Neane, New York, N. Y., and Simon E. Sobeloff and Donald N. Rothman, 


Baltimore, Md. 


[Infringement Suit] 


CoLEMAN, District Judge: [In full text ex- 
cept for omissions indicated by asterisks] 
This is an infringement suit involving a 
patent to Carl R. Anderson, No. 2,480,093, 
issued August 23, 1949, on application filed 
May 27, 1943, embracing a “method of and 
appartus for pumping liquid oxygen.” 


[Antitrust Violations Alleged 
as Defense] 


Plaintiff, Air Products, Incorporated, is a 
Michigan corporation and owner of the 
Anderson patent. Defendant, Boston Metals 
Company, is a Maryland corporation, and 
is charged with infringing claims 11, 13 and 
19 of the patent. So, although the patent 
embraces 20 claims, only these three, which 
are method claims, are involved in the pres- 
ent suit. Defendant asserts the two usual 
defenses, (1) non-infringement and (2) in- 
validity of the Anderson patent because 
anticipated by prior art patents; and in 
addition, claims that the Anderson patent 
has been used by plaintiff in violation of 
the patent and antitrust laws, and that 
therefore no right may be asserted under 
the patent until proof, which is claimed to 
be lacking, that this misuse has been fully 
abandoned and that all its consequences 
have been dissipated. 

Dict 6 eC 
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ALLEGED PATENT MISUSE 
[Antitrust Violations Adequately Purged] 


The plaintiff both sells and leases equip- 
ment for the generation of oxygen in ac- 
cordance with the Anderson method. 
Plaintiff's standard lease agreements at the 
time the present suit was instituted con- 
tained the following requirement: 


“Lessee agrees that during the life of 
this agreement it will obtain from the 
operation of lessor’s equipment, and use 
said equipment to supply, its entire re- 
quirements of oxygen and nitrogen from 
and after [the date of lease] in the manu- 
facturing operations of lessee at [lessee’s 
address].” 


In short, obtaining a license for a period 
varying from three to five years, auto- 
matically renewable in most cases for a 
like period under the Anderson patent, was 
conditioned upon the use of the Anderson 
installation exclusively, and upon obtaining 
oxygen and nitrogen requirements exclu- 
sively from plaintiff. Defendant claims 
that this use of the Anderson patent to 
suppress the manufacture and sale of com- 
peting goods not covered by the patent has 
affected a substantial part of interstate 
business in both patented and unpatented 
oxygen plants, and in oxygen and nitrogen 
in violation of the patent and antitrust laws 
in that the restraints of such requirements 
embrace both (1) a misuse of the patent, 


q@ 62,926 


64,836 


and (2) a violation of the antitrust laws. 
United Shoe Machinery Co. v. United States, 
258 U. S. 451. However, plaintiff, just prior 
to the trial of the present suit, modified all 
of its outstanding lease agreements, eliminat- 
ing therefrom the above quoted restrictive 
clause with the concurrence of all but two 
of plaintiff’s lessees, and they, likewise, con- 
curred before the trial was concluded. 
Nevertheless, defendant contends that there 
has been no adequate proof that plaintiff's 
leases and licenses have been or will be 
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Morton Salt Co. v. Suppiger Co., 314 U. S. 
488 and Ethyl Gasoline Corp. v. United States, 
309 U. S. 436. But we feel that in this 
respect defendant’s counsel are straining the 
law and that any illegality on the part of the 
plaintiff has been adequately purged. See 
Automatic Radio Mfg. Co. Inc. v. Hazeltine 
Research Inc., 339 U. S. 827; Westinghouse 
Elec. Corp. v. Bull Dog Electric Products 
Con W/O Rea(Za) 39: 


Conclusions 


renewed to those lessees who do not con- 
tinue to obtain their requirements wholly 
from plants leased from plaintiff; that plain- 
tiffs market position is still the same as it 
was before the change in its standard agree- 
ment, and that, therefore, there has been 
no adequate showing that the consequences 
of the misuse of the Anderson patent have 
been dissipated, relying upon International 
Salt Co. v. Umited States, 332 U. S. 392; 
B B Chemical Co. v. Ellis, 314 U. S. 495; 


Summarizing our conclusions, they are 
as follows: (1) method claims 11, 13 and 
19 of the Anderson patent 2,480,093, are 
valid; (2) the method of pumping liquid 
oxygen employed by the defendant in- 
fringes these claims; and (3) the plaintiff 
has seasonably and adequately purged itself 
of any violation, and has removed the 
effects of any violation of thé patent or 
antitrust laws which it may have committed. 


[| 62,927] United States v. Boston Market Terminal Co., et al. 


In the United States District Court for the District of Massachusetts. 
Dated October 8, 1951. 


No. 6070. 


Sherman Antitrust Act 


Consent Decree—Transportation and Sale of Fruits and Vegetables—Restrictive 
Practices and Agreements in the Use of Terminal and Transportation Facilities Pro- 
hibited—Contingent Provision—A government civil action charging a fruit and vegetable 
terminal, its members, and a railroad with restraining and monopolizing the transporta- 
tion and sale, at the wholesale level, of fruits and vegetables is terminated by the entry 
of a consent decree. The terminal is enjoined from refusing to admit as a member any 
person desiring to act as a receiver, except upon the grounds that the applicant is not 
financially responsible or the facilities of the terminal are inadequate; enjoined from 
acting as a receiver or engaging in any business activity other than that presently con- 
ducted by it; and ordered to cancel a provision of a leasé contract with the railroad and 
to make every reasonable effort to maintain space and facilities on property of the railroad 
adequate to accommodate additional members. The members are enjoined from entering 
into any agreement with any other defendant or any other person to use or refrain from 
using any specified type of transportation. The terminal and its members are enjoined 
from requiring any member to direct the shipment of any produce of such members to 
the terminal, restraining the right of any member to engage in any type of business 
activity outside the terminal, and requiring the payment by any member of any charge 
which is discriminatory in favor of one member against another; from entering into any 
understanding with any person not a member having the effect of fixing any of the rules 
or practices of the members of the terminal; from adopting any rules which have the effect 
of restricting the right of any member to receive, sell, or ship by truck; and from enter- 
ing into any understanding with any person other than the defendants which has the 
effect of restraining the right of any member to use any type of transportation, giving 
any such person any control in the operations of the terminal or its members, and sub- 
jecting the terminal or its members to any charge for using or to refrain them from using 
any particular type of transportation. 
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A contingent provision provides that if a judgment is entered against the railroad, 
the terminal and its members are prohibited from entering into any agreement which 
prohibits receivers from bringing produce into the terminal by trucks. 


See the Sherman Act annotations, Vol. 1, §1210.501, 1220.185, 1530.90, 1540.18, 
1550, 1590. 


For the plaintiff: H. G. Morison, Assistant Attorney General; Gerald J. McCarthy 
and Sigmund Timberg, Special Assistants to the Attorney General; William D. Kilgore, 
Jr. and Alfred M. Agress, Trial Attorneys; and George F. Garrity, United States 
Attorney. 


For the defendants: George Alpert for Boston Terminal Market Co., Boston 
Tomato Co., Inc., Chapin Bros., Inc., Colley Woods Co., Community Produce Co., E. H. 
Kingman Co., Eaton and Eustis Co., Kingman and Hearty, Inc., Lord and Spencer Co., 
S. Strock and Co., Samuel J. Shallow Co., Sands Furber and Co., Inc., Sawyer and Co., 
Inc., Sweeney Lynes and Co., Inc., W. H. Butler and Co., Inc., Winn Ricker and Co., Inc., 
Henry E. Dodge, Joseph A. Novelline, Andrew D’Arrigo, Anthony J. DiMare, Dominic 
F. DiMare, Harvey J. Gustin, J. Ernest Gustin, Joseph E. Almeder, John Scalia, Dennis 
J. Halloran, Ralph L. Gustin, William F. Coady, Francis J. Reardon, Phillip Strazzulia, 
Frank Strazzulia, and Dominic Strazzulia; Hubert C. Thompson for Louis Sharaf; I. J. 
Silverman for Mercantile Produce Co.; John L. Saltonstall, Jr. for S. Albertson Co., Inc.; 
Amos L. Taylor for York and Whitney Co.; and John Finelli for Peter P. Volante. 


Final Judgment 


SWEENEY, District Judge: [In full text] 
Plaintiff, United States of America, having 
filed its Complaint herein on October 15, 
1946, all the undersigned defendants having 
appeared and filed their answers to such 
Complaint denying the substantive allega- 
tions thereof, and said defendants and 
plaintiff by their attorneys having severally 
consented to the entry of this Final Judg- 
ment without trial or adjudication of any 
issue of law or fact herein and without ad- 
mission by any of said defendants in respect 
of any such issue: 

Now, therefore, before any testimony has 
been taken herein and without trial or ad- 
judication of any issue of fact or law 
herein and upon the consent of all the par- 
ties signatory hereto, it is hereby 


Ordered, adjudged and decreed as follows: 


I 
[Sherman Antitrust Act] 


This Court has jurisdiction of the parties 
signatory to this Final Judgment and over 
the subject matter hereof. The complaint 
states a cause of action against the under- 
signed defendants under Sections 1 and 2 
of the Act of Congress of July 2, 1890, en- 
titled “An Act to Protect Trade and Com- 
merce Against Unlawful Restraints and 
Monopolies,” commonly known as_ the 
Sherman Act, as amended. 
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[ Definitions | 
As used in this Final Judgment: 


(A) “BMT” shall mean the defendant 
Boston Market Terminal Company; 


(B) “New Haven” shall mean the de- 
fendant, the New York, New Haven & 
Hartford Railroad Company; 


(C) “Defendant Receivers” shall mean 
those persons named in the Complaint 
herein as defendants and members of BMT; 

(D) “Terminal” shall mean tht physical 
structure and facilities used, owned or 
leased by BMT for the purpose of unload- 
ing, displaying and selling fruit and vege- 
table produce; 

(E) “Receiver” shall mean any person to 
whom fruit or vegetable produce is for- 
warded for wholesale in private transactions ; 

(F) “Wholesale” shall mean the sale of 
fruit and vegetable produce by receivers in 
quantities of not less than ten packages to 
jobbers or retailers for resale; 

(G) “Member” shall mean a receiver au- 
thorized to use the facilities of the Terminal; 

(H) “Final Judgment against New 
Haven” shall mean a judgment terminating 
this action against defendant New Haven, 
not subject to further review; 

(1) “Person” shall mean an individual, 
partnership, corporation, association or any 
other legal entity. 
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III 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to any undersigned defendaut 
shall apply to such defendant, its successors 
and assigns, and to each of its officers, 
directors, agents, employees and to all other 
persons acting or claiming to act under, 
through or for such defendant. 


IV 


[Restrictive Rules and Practices 
Prohibited] 


(A) Defendant BMT and defendant re- 
ceivers are jointly and severally enjoined 
and restrained from adhering to, promul- 
gating, adopting or enforcing any rule or 
regulation governing the use of the Ter- 
minal which is not in conformity with the 
terms of this Final Judgment; 


(B) Defendant BMT and defendant re- 
ceivers are jointly and severally enjoined 
and restrained from adhering to, promulgat- 
ing, adopting or enforcing any rule or regu- 
lation governing the use of the Terminal 
or taking any action for the purpose or with 
the effect of: 


_ (1) Requiring any member to consign 
or direct the shipment of any, some or all 
of the produce of such member to the Ter- 
minal or any other designated place or 
locality, 


(2) Restraining in any manner the right 
of any member to engage in any type of 
business activity outside the Terminal, or 
to choose any place to engage therein, 


(3) Requiring the payment by any mem- 
ber of any charge which is discriminatory 
in favor of one member against another. 


[Agreements With Third Persons 
Prohibited] 


(A) Defendant BMT and defendant re- 
ceivers are jointly and severally enjoined 
and restrained from entering into, agreeing 
to or furthering any contract, agreement or 
understanding with any person not a mem- 
ber of the Terminal, or which does not do 
business at the Terminal, having the pur- 
pose or effect of regulating or fixing any of 
the rules, regulations or practices of mem- 
bers of the Terminal, except those required 
by governmental agency. 
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VI 


[Denial of Membership—Re port to 
Attorney General] 


(A) Defendant BMT is hereby enjoined 
and restrained from refusing to admit as 
a member any person desiring to act as a 
receiver at the Terminal, except upon the 
ground that the applicant is not financially 
respinsible or that the facilities of the Ter- 
minal are inadequate. 


(B) Defendant BMT is hereby ordered 
and directed to make every reasonable effort 
and take whatever steps are reasonable or 
appropriate to maintain (if economically 
provident) space and facilities on property 
of the defendant New Haven adequate to 
accommodate additional members. 


(C) In the event that the defendant 
BMT denies membership to any applicant 
upon the ground that the facilities of the 
Terminal are inadequate to accommodate 
additional members, defendant BMT shall 
notify the Attorney General, stating the 
basis therefor. If the Attorney General is 
not satisfied as to such denial of member- 
ship, he shall so notify defendant BMT and 
defendant BMT shall present a petition to 
this Court, and evidence in support thereof, 
to establish that: 


(1) Existing space and facilities will not 
in view of seasonal variations permit 
efficient operation if the application 
is granted, and 

(2) the defendant BMT has complied 
with the foregoing requirements of 
subsection (B) above, 


the Attorney General shall have the right 
to be heard, and both parties shall abide by 
the determination of the court therein. 


WIT 


[Acting as Receiver or in Other 
Business Activity Prohibited] 


Defendant BMT is hereby enjoined and 
restrained from directly or indirectly acting 
as a receiver of fruit or vegetable produce, 
or engaging in any business activity other 
than that presently conducted by defendant 
BMT in the operation and maintenance of 
the Terminal which is inconsistent with 
the provisions of this Final Judgment. 
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VIII 
[Cancellation of Provision in Lease 
Contract | 


Defendant BMT is ordered and directed 
to cancel forthwith paragraph 11 of the 
lease contract between BMT and New 
Haven, dated October 23, 1928, and defend- 
ant BMT is enjoined and restrained from 
entering into, performing, enforcing, adopt- 
ing, adhering to, maintaining or furthering 
or claiming any rights under any contract, 
agreement, understanding, plan or program 
for the purpose of continuing or renewing 
said paragraph 11. 


IX 


[Transportation Restrictions and Other 
Practices Prohibited] 


Defendant BMT and defendant receivers 
are jointly and severally enjoined and re- 
strained from entering into, adhering to or 
claiming any rights under any contract, 
agreement or understanding with any per- 
son other than said defendants which has 
the purpose or effect of: 

(A) Restraining in any manner the right 
of any member to use any type of trans- 
portation in receiving, selling or shipping 
fruit or vegetable produce, except as to 
transportation of samples; 

(B) Giving any such person any control 
over or voice in the operations of BMT or 
its members while acting as receivers at 
the Terminal; 

(C) Permitting any such person to use 
any of the display or selling space or plat- 
form space of the Terminal for purposes 
other than as a receiver of fruit or vege- 
table produce; 

(D) Subjecting BMT or its members to 
any charge, directly or indirectly, for using 
or to refrain them from using any particular 
type of transportation to bring fruit and 
vegetable produce into the Terminal or to 
move it out of the Terminal, or requiring 
BMT or its members to order any particular 
routing in order to increase charges which 
may be made by such person. A routing 
required by a governmental agency is not 
construed to be in this subsection (D). 


x 


[Restrictions on Use of Terminal and 
Type of Transportation Prohibited] 


(A) Defendant BMT and defendant re- 
ceivers are jointly and severally hereby 
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enjoined and restrained from promulgating, 
adopting or enforcing any rule or regulation 
governing the use of the Terminal, or taking 
any action for the purpose or with the effect 
of restricting the right of any member to 
receive, sell, or ship fruit and vegetable 
produce by truck, wagon or any other type 
of conveyance; 


(B) Defendant receivers and each of 
them are hereby enjoined and restrained 
from entering into any contract, agreement, 
or understanding with any other defendant 
or any other person to use or refrain from 
using any specified type of transportation. 


XI 
[Contingent Provision] 


During the period of time between entry 
of this Final Judgment and entry of a 
Final Judgment against New Haven, the 
provisions of Sections V, IX and X of this 
Judgment shall not be deemed to enjoin 
those actions, agreements or rules neces- 
sary to comply with the requirement of the 
said defendant New Haven that BMT and 
the defendant receivers may not bring fruit 
and vegetable produce into the Terminal 
by truck. Subsequent to such period of 
time, Sections V, IX and X shall be in full 
force and effect provided said Final Judg- 
ment against defendant New Haven enjoins 
New Haven from prohibiting the bringing 
of fruit and vegetable produce into the Ter- 
minal by trucks. 


XII 
[Visitation and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Jus- 
tice, upon written request of the Attorney 
General or an Assistant Attorney General, 
an on reasonable notice to the defendant 
made to its principal office, be permitted 
access during the office hours of such de- 
fendant, to all books, ledgers, accounts, 
correspondence, memoranda and other rec- 
ords and documents in the possession or 
under the control of such defendant relating 
to any matters contained in this Judgment, 
and subject to the reasonable convenience 
of said defendant, and without restraint or 
interference from it, to interview officers 
or employees of the defendant, who may 
have counsel present, regarding any such 
matters, and, upon request, any defendant 
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shall submit such reports as from time to 
time may be necessary to the enforcement 
of this Judgment. No information obtained 
by the means provided in this section XII 
shall be divulged by any representative of 
the Department of Justice to any person 
other than a duly authorized representative 
of such Department, except in the course 
of legal proceedings to which the United 
States is a party for the purpose of securing 
compliance with this Judgment or as other- 
wise required by law. 


XIII 
[Jurisdiction Retained | 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this Judg- 
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ment to apply to this Court at any time for 
such further orders and directions as may 
be necessary or appropriate for the con- 
struction or carrying out of this Judgment, 
for the modification or termination of any 
of the provisions thereof, and for the pur- 
pose of the enforcement of compliance 
therewith and the punishment of viola- 
tions thereof. 

It is expressly understood, in addition to 
the foregoing, that the plaintiff may, upon 
reasonable notice, at any time after entry 
of this Final Judgment, apply to this Court 
for modifications of any of the terms herein 
to prevent any discrimination among mem- 
bers resulting, directly or indirectly, from 
ownership or use of capital stock of de- 
fendant BMT. 


[| 62,928] Mathew S. Kainz, et al. v. Anheuser-Busch, Incorporated, et al. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 51 C 438. Dated September 26, 1951. 


Clayton Antitrust Act and Robinson-Patman Price Discrimination Act 


Treble Damage Action—Price Discrimination, Furnishing of Services or Facilities, 
and Inducing or Receiving a Discrimination in Price—Separate Courts.—Purchasers of 
beer, claiming damages against a brewer and others for alleged violations of Sections 
2 (a), 2 (e), and 2 (f) of the Clayton Antitrust Act, as amended, are required to state 
their claims under such Sections of the Act in separate counts since the claims involve 
different elements of proof and require different defenses. 


See the Clayton Act annotations, Vol. 1, { 2024.19; Robinson-Patman Act annotations, 
Vol. 1, { 2212.770. 


Treble Damage Action — Discriminatory Practices —Class Action. — Plaintiff retail 
liquor dealers, purporting to represent other retail liquor dealers as a class, cannot main- 
tain a treble damage class action against a brewer and others for alleged violations of the 
Clayton Antitrust Act, as amended, where each plaintiff purchased beer of the brewer 
independently, at different times, and under varying circumstances. 

See the Clayton Act annotations, Vol. 1, ¥ 2024.10. 

Treble Damage Action—Joinder of Plaintiffs—Misjoinder of Plaintiffs.—Retail liquor 
dealers cannot join as plaintiffs in a treble damage suit against a brewer and others for 
alleged violations of the Clayton Antitrust Act, as amended, where the only similarity 
among the plaintiffs and their claims is that they are engaged in the same type of business, 
have made purchases individually from the brewer, and have claimed violations of the 
same act. 

See the Clayton Act annotations, Vol. 1, § 2024.19. 


For the plaintiffs: Leo E. Aronson, J. Henry Aronson, and Hirsch E. Soble, of 
Chicago, Illinois. 


For the defendants: Charles M. Price, Charles B. Mahin, and MacLeish, Spray, Price 
and Underwood, of Chicago, Illinois. 


Memorandum 
SULLIVAN, District Judge: [In full text ex- 
cept for omtssions indicated by asterisks] 
This case concerns the purchases of beer by 
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66 different claimants (the four named 
claimants and 62 additional claimants listed 
in Exhibit 1) and Home Delivery, Incorpo- 
rated, purchases made at different times, 
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under different circumstances and by sepa- 
rate and individual arrangements with 
Anheuser-Busch. 


[Alleged Discriminatory Sales] 


The complaint alleges that Anheuser- 
Busch has sold beer under the trade name 
“Budweiser” to each of the 66 claimants 
at prices higher than it has sold beer to the 
secondary defendants, Home Delivery, In- 
corporated, Ralph S. Meech, Jr., and August 
R. Roselle, in violation of the Clayton and 
Robinson-Patman Acts to the damage of 
the 66 claimants. 


[Motion To State Claims in Separate Counts] 


Defendants’ first motion is to require plain- 
tiffs to state different claims in separate 
counts. Defendants rely on Rule 10 (b) of 
the Federal Rules of Civil Procedure which 
provides: 


“ Paragraphs: Separate Statements. All 
averments of claim or defense shall be 
made in numbered paragraphs, the con- 
tents of each of which shall be limited 
as far as practicable to a statement of a 
single set of circumstances; and a para- 
graph may be referred to by number in 
all succeeding pleadings. Each claim 
founded upon a separate transaction or 
occurrence and each defense other than 
denials shall be stated in a separate count 
or defense whenever a separation facili- 
tates the clear presentation of the matters 
set forth.” 


The question of compliance with Rule 
10 (b) is raised by motion to require that 
disparate claims be pleaded in separate 
counts. 4 Cyclopaedia of Federal Procedure 
(2d. ed.) p. 706. 


Plaintiffs (without offering any amend- 
ment to their complaint) say that the com- 
plaint does not allege five different types 
of claim arising under the Clayton and 
Robinson-Patman Act, but only three types 
of claim arising solely under the Robinson- 
Patman Act; namely, Sections 2 (a), 2 (e) 
and 2 (f). It is plaintiffs’ contention that 
since the different claims arise under the 
same statute and under the same section of 
the same statute they merely present dif- 
ferent facets of the same picture and that 
no separation is necessary to facilitate the 
presentation of the case. 

However, defendants point out that plain- 


tiffs’ Section 2 (a) claims involve en- 
tirely different questions than their Section 
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2 (e) claims, and neither of those claims 
involves the same questions which arise in 
claims under Section 2 (f). 


[Price Discrimination] 


Plaintiffs’ claims under Section 2 (a) are 
against the principal defendant, Anheuser- 
Busch, Incorporated, for charging discrim- 
inatory prices. These claims under Section 
2 (a) of the Act will involve the question 
of whether or not the prices charged each 
of the plaintiffs were discriminatory, the 
effect of any discriminatory prices on com- 
petition and monopoly in the line of com- 
merce, whether or not any differences in 
price made only due allowance for differ- 
ence in cost of manufacture, sale or delivery, 
and whether or not the lower prices were 
made to meet competition. 


[Furnishing of Services or Facilities] 


On the other hand, plaintiffs’ claims 
under Section 2 (e) of the Act do not in- 
volve price discrimination, but involve the 
furnishing by Anheuser-Busch of services 
or facilities to one purchaser where not ac- 
corded to all purchasers on proportionately 
equal terms. In these claims there is a new 
subject matter—services and facilities fur- 
nished to competitors—as distinguished from 
prices charged the plaintiffs. 


[Inducing or Receiving a Discrimination 
in Price| 


In addition plaintiffs’ claims under Sec- 
tion 2 (f) of the Act are not against An- 
heuser-Busch, but are against the secondary 
defendant, Home Delivery, Incorporated, as 
a buyer from Anheuser-Busch. These 
claims involve question whether or not the 
secondary defendant knowingly induced or 
received a discrimination in price which is 
prohibited by the Robinson-Patman Act. 


[Different Elements of Proof and Defenses— 
Separate Counts Required] 


It is defendants’ contention that these 
three types of claim involve different trans- 
actions and the issues in each of them are 
different from the others. A separation of 
the claims into different counts will facili- 
tate a clear presentation of the claims. The 
various claims involve different elements of 
proof and require different defenses. It is 
essential that plaintiffs file an amended com- 
plaint stating different claims in separate 
counts. 
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[Motion To Dismiss Class Action] 


Defendants’ second motion is to dismiss 
the class action, and to strike from the com- 
plaint all reference to claimants other than 
named plaintiffs. 

Rule 23 (a) (3) of the Federal Rules of 
Civil Procedure provides as follows: 


“Representation. If persons constituting 
a class are so numerous as to make it 
impracticable to bring them all before 
the court, each of them, one or more, as 
will fairly insure the adequate representa- 
tion of all may, on behalf of all, sue or 
be sued, when the character of the right 
sought to be enforced for or against the 
class is—(3) several, and there is a com- 
mon question of law or fact affecting the 
several rights and a common relief is 
sought.” 


Paragraph 3 of the complaint says that 
“the action is brought as a class action for 
the benefit of plaintiffs and all parties named 
in plaintiffs’ Exhibit 1. 


The rule is based upon the premise that 
there are “persons constituting a class.” To 
warrant application of the rule there must 
be in existence a class which possess such 
characteristics or identity as to make it as- 
certainable and recognizable as a group 
possessing similar likeness. 


[Class Cannot Be Artificially Created] 


It is defendants’ contention that the plain- 
tiffs here do not constitute a class. The 
only similarity among the plaintiffs is they 
are retail liquor dealers who have bought 
beer from Anheuser-Busch and are now 
suing Anheuser-Busch and Home Delivery, 
Incorporated. It must be borne in mind 
that they are located in widely separated 
communities, they bought their beer inde- 
pendently at different times and under 
varying circumstances. They do not consti- 
tute a “Class”. In Mitchell v. Wright, 62 
F. Supp. 580, 583 (D. C. M. D. Ala. 1945) 
(Reversed on other grounds 154 F. 2d 924), 
it was explained that a class must be in 
existence as such and it cannot be arti- 
ficially created or designated for the pur- 
pose of suit. 


“Such a class must be in existence and 
must possess such characteristics or iden- 
tity to make it ascertainable and recog- 
nizable as a group possessing similar 
likeness.” 


Neither the plaintiffs nor the court can 
create or designate an artificial class solely 
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for purposes of bringing a class suit. As 
stated in Pacific Fire Ins. Co. v. Reiner, 45 
F. Supp. 703 (D. C. E. D. La.) (1942) : 


“A suit is not truly a ‘representative 
suit’ merely because the plaintiff, as here, 
so designates it; whether it is depends 
upon the attending facts.” 


[Common Relief Not Sought] 


Rule 23 (a) (3) requires that in a class 
action “common relief” must be sought. In 
the present case plaintiffs, and the members 
of the alleged class plaintiffs purport to 
represent, seek recovery on separate and 
independent claims based on their individ- 
ual facts and recovery would be by way 
of separate judgments based in each in- 
stance upon proved injuries to the particu- 
lar business of each individual claimant. 
In this situation claimants are not seeking 
“common relief” within the meaning of 
Raikes 23) Way (1). 


This court in its dismissal of the class 
action in the case of Edward V. Hipps, et al. 
v. Bowman Dairy Company, 48 C 1478, 
states: 


“Where, as in the instant case, each 
member of the class would, if successful, 
recover separate judgments different in 
amounts, they are not seeking ‘common 
relief? under Rule 23 (a) (3) ... In the 
instant case, the class members can re- 
cover only on the basis of individual 
facts shown to exist as to each particular 
grocer. The foundation for the determi- 
nation that no common relief is sought 
in a case of this nature is the fact that 
the relief sought is individual to each 
plaintiff ... There is not present a 
formula or uniform method by which the 
relief sought by one plaintiff can be com- 
pared to that sought by any other plain- 
tiff. In each instance, the existence, 
nature, and amount of damages must be 
established individually for each plaintiff.” 


[No Common Question of Law or Fact] 


In addition, Rule 23 (a) (3) requires that 
in a class action there must be a common 
question of law or fact affecting the sev- 
eral rights sought to be enforced for the 
alleged class. Defendants point out that 
their liability, if any, is to each plaintiff 
and arises out of separate purchases or 
series of purchases by that plaintiff. Since 
each plaintiff’s claim is separate and inde- 
pendent of each other plaintiff’s claim, there 
are no common questions of law or fact 
as that term is used in Rule 23. Each plain- 
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tiff makes claims which are based upon 
alleged discriminatory prices charged to 
him in connection with his individual 
purchases. 


It is plaintiff's position that because the 
claims are all made by retail liquor stores 
under various sections of the Robinson- 
Patman Act the questions of law and fact 
automatically become common to each of 
the claims. However, this is not the case 
because different transactions are involved 
with respect to each plaintiff. 


[Motion To Drop Misjotned Plaintiffs] 


Defendants’ third motion is to drop mis- 
joinded plaintiffs and to sever their claims 
pursuant to Rule 21, because their joinder 
is improper under Rules 18 (a) and 20 (a). 
Rule 20 (a) governing permissive joinder 
of parties provides: 


“Permissive Joinder. All persons may 
join in one action as plaintiffs if they 
assert any right to relief jointly, severally, 
or in the alternative in respect of or aris- 
ing out of the same transaction, occur- 
rence, or series of transactions or occur- 
rences and if any question of law or fact 
common to all of them will arise in the 
action... A plaintiff or defendant need 
not be interested in obtaining or defend- 
ing against all the relief demanded. Judg- 
ment may be given for one or more of the 
plaintiffs according to their respective 
rights to relief, and against one or more 
defendants according to their respective 
liabilities.” 

Thus the Rule permits joinder of claims and 
multiple parties only where (1) the rights 
asserted arise out of the same transaction, 
occurrence or series of transactions or oc- 
currences, and (2) if any question of law 
or fact common to all of them will arise 
in the action. 


[Separate Transactions and No Common 
Question } 


The alleged claims of each plaintiff herein 
arise out of a unique series of transactions 
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—defendant Anheuser-Busch’s sales to in- 
dividual plaintiff retail liquor dealers of 
varying quantities of beer from time to time 
during the period in controversy. Plaintiffs 
claim to be engaged in the same business. 
They claim to have made purchases of Bud- 
weiser Beer from defendant Anheuser-Busch 
from time to time, but there the similarity 
disappears. They bought beer at different 
times under different circumstances and by 
separate and individual arrangements with 
Anheuser-Busch. No two plaintiffs were 
engaged in common purchase transactions with 
Anheuser-Busch and the facts of the purchases 
of one plaintiff will not establish any 
claim or right on behalf of any other plain- 
tiff. The extent of the competition with 
the allegedly favored buyers, if any, will 
be different as to each plaintiff. The injury 
to the business of each plaintiff, which is 
the gist of the statutory claims averred, 
will be different as to each plaintiff, and 
proof of injury to one plaintiff will not 
constitute proof of injury to the business 
of any other plaintiff. In other words, there 
are 66 different factual situations, each of 
which is separate from and independent 
of the others. 


[Misjoined Plaintiffs Dropped| 


Since this case involves multiple plain- 
tiffs whose claims do not arise out of the 
same transaction or series of transactions 
and do not involve common questions of 
law or fact, they are not properly joined; 
and pursuant to Rule 21, misjoined parties, 
Frank H. Berger, Rena P. Berger and 
Irving Peckler, co-partners doing business as 
Gage Liquor Store; Eli V. Block and Joe 
Starr, co-partners doing business as Block- 
Starr; and Morris Wasserman, should be 
dropped and their claims severed with leave 
to file their separate and individual substi- 
tuted amended complaints. 

ek 3 


[162,929] United States v. Savannah Cotton and Naval Stores Exchange, Inc., 
Turpentine and Rosin Factors, Inc., Pine Tree Products, Inc., Columbia Naval Stores 
Co. of Savannah, Georgia, Columbia Naval Stores Co. of Hazelhurst, Georgia, Columbia 
Naval Stores Co. of Fitzgerald, Georgia, Columbia Naval Stores Co. of Jesup, Georgia, 
and Columbia Naval Stores Co. of Tifton, Georgia. 


In the United States District Court for the Southern District of Georgia, Savannah 


Division. No. 559. Dated October 18, 1951. 
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Sherman Antitrust Act 


Consent Decree—Price Fixing and Price Reporting Activities—Furnishing of Infor- 
mation Required—Amendment of Rules Required.—In a consent decree entered in a 
suit against a naval stores exchange and naval stores companies for conspiring to fix the 
price of crude gum, rosins, and turpentine and the posting of fictitious prices of such prod- 
ucts, the exchange is enjoined from disseminating any price which is not a price at which 
such products were in fact sold; is ordered to terminate, twelve months following entry 
of this decree, all activities unless within thirty days prior to the expiration of said 
twelve months the exchange moves the court to amend and the exchange establishes 
that the continued operation of the exchange is in the public interest; and is ordered 
to amend its rules and by-laws to prevent any member from purchasing on the exchange, 
prevent any member buying or processing crude gum or making first sales of the deriva- 
tives of crude gum from purchasing on the exchange, and require each member to report 
to a service designated by the United States Department of Agriculture such information 
as may be requested. The naval stores companies are enjoined from refusing to comply 
with the request of a service designated by the United States Department of Agriculture 
for information as may be requested, inducing any person to fail to comply with such 
requests, and buying on the exchange. 


See the Sherman Act annotations, Vol. 1, § 1240.121, 1240.290, 1530.10, 1530.90, 1540, 
1590. 


For the plaintiff: H. G. Morison, Assistant Attorney General; J. Saxton Daniel, 
United States Attorney; Sigmund Timberg, Allen A. Dobey, Wm. D. Kilgore, Jr., and 
John H. D. Wigger, Attorneys for the United States. 


For the defendants: W. W. Douglas of Douglas, McWhorter and Adams, for the 
Columbia Naval Stores companies; Dunbar Harrison of Hitch and Harrison, for Turpen- 
tine and Rosin Factors, Inc. and Pine Tree Products, Inc.; Alex A. Lawrence of Bouhan, 
Lawrence, Williams and Levy, for Savannah Cotton and Naval Stores Exchange, Inc. 


Final Judgment 


ScARLETT, District Judge: [In full text] 
Plaintiff, United States of America, having 
filed its Complaint herein on October 11, 
1950; defendants having filed their answers 
to the Complaint denying the substantive 
allegations thereof; and plaintiff and defend- 
ants by their attorneys having severally 
consented to the entry of this Final Judg- 
ment without adjudication of any issue of 
fact or law herein, and without admission 
by any defendant in respect of any such 
issue; 

Now, therefore, before any testimony has 
been taken herein and without trial or ad- 
judication of any issue of fact or law herein, 
and upon the aforesaid consent of all parties 
hereto, it is hereby 


Ordered, adjudged and decreed as follows: 


I 
[Sherman Antitrust Act] 
This Court has jurisdiction of the subject 
matter herein and of all the parties hereto, 
and the Complaint states a cause of action 


against the defendants under Section 1 of 
the Act of Congress of July 2, 1890, entitled 
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“An Act to Protect Trade and Commerce 
Against Unlawful Restraints and Monopo- 
lies”, as amended. 


II 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant, its officers, directors, mem- 
bers, agents, employees, subsidiaries, suc- 
cessors and assigns, any person having a 
controlling influence in such defendant, and 
all other persons acting under, through or 
for such defendant. 


Ill 
[Definitions] 

As used in this Final Judgment: 

(A) “Exchange” shall mean Savannah 
Cotton and Naval Stores Exchange, Inc., a 
corporation organized and existing under 
the laws of the State of Georgia; 

(B) “Columbia defendants” shall mean 
defendants Columbia Naval Stores Com- 
pany of Savannah, Georgia, Columbia Naval 
Stores Company of Hazelhurst, Georgia, 
Columbia Naval Stores Company of Fitz- 
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gerald, Georgia, Columbia Naval Stores 
Company of Jesup, Georgia, and Columbia 
Naval Stores Company of Tifton, Georgia, 
or any of them; 


(C) “T & R defendants” shall mean 
defendants Turpentine and Rosin Factors, 
Inc. and Pine Tree Products, Inc., or either 
of them? 


(D) “Crude gum” shall mean the gum 
originally produced by scarifying living 
pine trees; 

(E) “Rosin and turpentine” shall mean 
gum rosin and gum turpentine obtained by 
distillation of crude gum, or either of them, 
or any grade thereof; 


(F) “Person” shall mean an individual, 
partnership, firm, association, corporation, 
cooperative or other legal or business entity. 


IV 
[Activities of Exchange Terminated] 


Defendant Exchange is ordered and di- 
rected to terminate, twelve months following 
entry of this Final Judgment, all activities 
of said defendant relating to rosin and tur- 
pentine, and is perpetually enjoined from 
thereafter conducting or engaging in, di- 
rectly or indirectly, any such activities, 
unless the defendant Exchange moves this 
Court, within thirty days prior to the ex- 
piration of said twelve months, to amend 
this Section IV and, on such motion, the 
defendant establishes, and the Court finds, 
that the continued operation of the defend- 
ant Exchange is in the public interest. Any 
such motion by the defendant Exchange 
shall be upon reasonable notice to the At- 
torney General with an opportunity on the 
part of the latter to be heard. 


Vv 


[Amendment of Rules of Exchange 
Ordered] 


(A) Defendant Exchange is ordered and 
directed forthwith to amend its rules, regu- 
lations and by-laws and to take such other 
steps aS are necessary OT appropriate to: 


(1) Prevent any member, or any other 
person which sells or offers for sale any 
rosin or turpentine on the Exchange, 
from purchasing or bidding for, or causing 
to be purchased or bid for, directly or 
indirectly, any rosin or turpentine on the 
Exchange; 

(2) Prevent any member or any other 
person engaged in, or having any affilia- 
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tion whatsoever with any person engaged 
in, buying or processing crude gum or 
making first sales of the primary deriva- 
tives of crude gum, from purchasing or 
bidding for, or causing to be purchased 
or bid for, directly or indirectly, any rosin 
or turpentine on the Exchange; 

(3) Require each member and each per- 
son authorized to buy or sell on the 
Exchange to report to an independent 
reporter or service designated by the 
United States Department of Agriculture 
such information as to purchases and 
sales of crude gum and rosin and turpen- 
tine as may be requested by said reporter 
or service. 


(B) In the event that any member, or 
any other person authorized to buy or sell 
on the Exchange, refuses to comply with 
the reporting program referred to in sub- 
section (A)(3) of this Section V, defendant 
Exchange is ordered and directed forthwith 
to expel such member from the Exchange, 
and to forbid that member or such other 
person, as the case may be, from utilizing, 
directly or indirectly, the facilities of the 
Exchange. 


VI 
[Dissemination of Prices Prohibited | 


Defendant Exchange is perpetually en- 
joined and restrained from posting, publish- 
ing or disseminating any price for rosin or 
turpentine, including, but not limited to, 
any price based on weighted averages or 
any price for a grade based on prices for 
other grades, which is not the sales price 
at which rosin and turpentine were in fact 
sold on the Exchange. 


VII 


[Refusing to Furnish Information 
Prohibted| 


Each of the Columbia defendants and 
T & R defendants is enjoined and restrained 
from: 

(A) Refusing to comply with the request 
of an independent reporter or service desig- 
nated by the United States Department of 
Agriculture for such information as to pur- 
chases and sales of crude gum and rosin 
and turpentine as may be requested by said 
reporter or service; 

(B) Causing, coercing or inducing, in any 
manner, any person to fail to comply or 
cooperate with the request of an independent 
reporter or service designated by the United 
States Department of Agriculture for such 
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information as to purchases and sales of 
crude gum and rosin and turpentine as 
may be requested by said reporter or service; 

(C) Buying or bidding for, or causing 
to be bought or bid for, directly or in- 
directly, any rosin or turpentine on the 
defendant Exchange. 


VIII 
[Notice of Judgment Ordered] 


Each defendant is hereby ordered and 
directed to give notice of terms of this 
Final Judgment to its officers, directors, 
members and subsidiaries, and to take such 
steps as are necessary to cause such persons 
to comply with said terms. 


IX 
[Inspection and Compliance | 


For the purpose of securing compliance 
with this Final Judgment duly authorized 
representatives of the Department of Justice 
shall, on written request of the Attorney 
General or an Assistant Attorney General, 
and on reasonable notice to any defendant, 
be permitted reasonable access, during the 
office hours of such defendant, to all books, 
ledgers, accounts, correspondence, memo- 
randa, and other records and documents in 
the possession or under the control of such 
defendant, relating to any of the matters 
contained in this Final Judgment and, sub- 
ject to the reasonable convenience of such 
defendant, and without restraint or inter- 


ference, to interview officers and employees 
of such defendant, who may have counsel 
present, regarding any such matters. For 
the purpose of securing compliance with 
this Judgment any defendant, upon the 
written request of the Attorney General 
or an Assistant Attorney General, shall 
submit such written reports with respect 
to any of the matters contained in this 
Final Judgment as from time to time may 
be necessary for the purpose of enforcement 
of this Judgment. No information obtained 
by the means permitted in this Section shall 
be divulged by any representative of the 
Department of Justice to any person other 
than a duly authorized representative of the 
Department except in the course of a legal 
proceeding for the purpose of securing com- 
pliance with this Final Judgment in which 
the United States is a party, or as other- 
wise required by law. 


xX 
[Jurisdiction Retained] 


Jurisdiction of this action is retained for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or 
appropriate for the construction or carrying 
out of this Judgment, for the modification 
or termination of any of the provisions 
thereof, for the enforcement of compliance 
therewith and the punishment of violations 
thereof. 


[| 62,930] Consolidated Royal Chemical Corporation, trading undér its own name 
and also under the name of Consolidated Drug Trade Products v. Federal Trade Com- 


mission. 


In the United States Court of Appeals for the Seventh Circuit. 


22, 1951. 


No. 10297. October 


Petition for Review of an Order of the Federal Trade Commission. 


Federal Trade Commission Act 


False and Misleading Advertising—Discontinuance of Practice—Filing of Complaint. 
—The Federal Trade Commission has the right to file a complaint against a manufacturer 
of a medicinal preparation when the accused “has been or is” using false advertising. 
Although it is argued that a part of the prohibited advertising as to the therapeutic 
properties of a medicinal preparation had been discontinued and never used since a 1944 
stipulation was filed and approved, this does not render the matter moot. There is 
nothing in the law which requires the Commissién to continue to accept confessions 
and promises to refrain in the future rather than to issue a complaint for the purpose 
of securing an enforceable order to cease and desist from such unfair practices. 


See the Federal Trade Commission Act annotations, Vol. 2, 6125.2 
6630.75, 6630.85. Tee ae tae 
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False and Misleading Advertising—Treatment of Similar Cases Irrelevant—Phrasing 
of Order Within Commission’s Discretion—The choice of words and the phrasing of a 
cease and desist order prohibiting misrepresentation as to the therapeutic properties of 
a medicinal preparation are within the discretion of the Commission. The fact that in 
two earlier cases, involving other products and respondents, the Commission’s order had 
been worded differently is no basis for the contention that a portion of the order limiting 
the therapeutic value of a medicinal preparation is “out of harmony with its own prior 
holdings and therefore discriminatory.” The fact that the Commission might issue an 
insufficient order in a former case could not excuse it for failing to meet the requirements 
of the Federal Trade Commission Act in the present case. 


See the Federal Trade Commission Act annotations, Vol. 2, J 6125.325. 


False and Misleading Advertising—Fair Hearing—Trial Examiner’s Exclusion of 
Evidence.—In a proceeding involving misrepresentation as to the therapeutic properties 
of a medicinal preparation, the manufacturer is precluded from contending that he has 
been denied a fair hearing on the ground that the trial examiner excluded certain evi- 
dence where the manufacturer (1) failed to take an appeal to the Commission as pro- 
vided for in Rule 20 of the Rules of Practice; (2) declined to file proposed findings and 
conclusions pursuant to Rule 21; (3) failed to reopen the case for the acceptance of 
further evidence under the provisions of Rule 22; (4) failed to secure an order of the 
court for the taking of further evidence; and (5) failed to file any exceptions to the trial 
examiner's recommended decision under Rule 23 of the Commission’s Rules of Practice. 


See the Federal Trade Commission Act annotations, Vol. 2, J 6125.422. 

For petitioner: John A. Nash, Chicago, Ill. and Harlan W. Kelly, Baraboo, Wis. 
For respondent: James W. Cassedy, W. T. Kelley, Washington, D: C. 

Enforcing Federal Trade Commission cease and desist order in FTC Dkt. 5302. 


Before KERNER, LINDLEY and SwaIM, Circuit Judges. 


[Nature of Action] 


Swaim, Circuit Judge: [In full text] The 
petitioner herein, Consolidated Royal Chem- 
ical Corporation, is engaged in manufactur- 
ing and selling in interstate commerce a 
medical preparation known as “New Peruna” 
or “New Peruna Tonic.” The Federal Trade 
Commission, hereinafter referred to as the 
“Commission,” on September 21, 1950, under 
authority of the Federal Trade Commission 
Act, 15 U. S. C. A. Sec. 41 et seg., herein- 
after referred to as the “Act,” ordered the 
petitioner to cease and desist from dissemi- 
nating any advertisement that would repre- 
sent directly or by implication: 


“a. that said preparation will build re- 
sistance to a cold, prevent a cold, shorten 
the duration of a cold; or have any thera- 
peutic value in the treatment of a cold; 

“b. that said preparation will have any 
therapeutic value in relieving the symp- 
toms or discomforts of a cold in excess 
of its expectorant qualities, which tend in 
a slight degree to increase the exudate 
from the mucous membranes, thereby 
making it more liquid and more easily 
removed by coughing; 

“c. that said preparation will assist in 
building up strength, energy, or vigor, 
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except and to the extent that its use may 
(1) increase the appetite and thereby tend 
to increase the consumption of food, and 
(2) by supplying some iron, aid in a 
slight degree to correct iron deficiency, 
if taken over a long period of time.” 


The matter was tried before a trial ex- 
aminer appointed by the Commission. From 
the cease and desist order later issued by 
the Commission this appeal was prosecuted. 
The cease and desist order was made on 
the finding that such prohibited advertising 
was false and likely to induce the purchase 
of said preparation in interstate commerce. 


[Validity of Order Attacked by Petitioner] 


The petitioner attacked the validity of the 
cease and desist order contending that the 
findings and order of the Commission (1), 
were made in disregard of the provisions of 
the Federal Administrative Procedure Act 
and of due process of law; (2), were not 
supported by sufficient evidence; (3), con- 
stituted a determination of moot issues; 
(4), were not sufficiently definite to enable 
the petitioner to comply therewith; and (5), 
were discriminatory, contrary to precedent 
and unwarranted. 


q 62,930 


64,848 


Petitioner’s chief complaint as to the pro- 
cedure followed by the Commission was 
based on the Commission’s refusal to grant 
petitioner’s motion that the complaint be 
withdrawn and held in abeyance, and the 
case be returned to the Commission itself 
for its ‘determination as to whether it may 
not be disposed of on a satisfactory show- 
ing of compliance with the stipulations” 
which petitioner and its predecessor corpo- 
ration had theretofore filed with the Com- 
mission. 


[Stipulations Filed Against Corporations ] 


The stipulations referred to were written 
stipulations filed with and approved by the 
Commission, the first filed by the peti- 
tioner’s predecessor corporation in 1934 and 
the second filed by the petitioner in 1944. 
The stipulation filed in 1934 recited that the 
Commission had then ordered a complaint 
issued against the petitioner's predecessor 
corporation charging it with using certain 
“exaggerated and misleading” advertising 
as therein described; that the predecessor 
corporation would discontinue the use of 
the advertising therein described; and that 
if it should ever resume such advertising 
or indulge in any practices violative of the 
provisions of the agreement the stipulation, 
as to the facts, might be used in evidence 
against the company “in the trial of the 
complaint which the Commission may issue” ; 
and that it was tendered to the Commission 
for its consideration and approval and “upon 
its acceptance is to be entered of record 
for the purpose of terminating the proceed- 
ings against the respondent now pending 
before the Commission * * *,” 


The 1944 stipulation recited that the 
Commission, pursuant to additional investi- 
gation, then had reason to believe that the 
petitioner had been and was using unfair 
and deceptive acts and practices in com- 
merce in violation of the Federal Trade 
Commission Act, 15 U. S. C. A. Sec. 45 (c); 
that the petitioner was willing to discon- 
tinue said acts and practices and the Com- 
mission was willing to accept this agreement 
“without prejudice to its right to issue a 
complaint and institute formal proceedings 
against” the petitioner. The stipulation 
then described the false advertising that the 
petitioner had been doing, advertising that 
was similar to that described in the 1934 
stipulation, and provided that if the peti- 
tioner again resorted to such practices the 
stipulation might be used against it. 
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These stipulations show that on two for- 
mer occasions the petitioner and its prede- 
cessor corporation, both owned and operated 
by the same persons, had been permitted 
to come before the Commission, admit that 
they had been guilty of false advertising 
and quietly agree to refrain from such prac- 
tices. There is certainly nothing in law 
which requires the Commission to continue 
to accept confessions and promises to re- 
frain in the future rather than to issue a 
complaint for the purpose of securing an 
enforceable order to cease and desist from 
such unfair practices. 


[Provisions of Law] 


The Act, [5"Us- SiG tA Sect a-7a)e 
declares deceptive acts or practices in com- 
merce unlawful. 15° U.S. €, Av Sec? 52 
declares that dissemination of false adver- 
tisement in commerce for the purpose of 
inducing purchase of drugs shall be unlaw- 
ful and shall constitute “unfair or deceptive 
act or practice in commerce” under Sec. 45 
of 15 U. S.C. A. Sec. 45 (a) then empowers 
and directs the Commission “to prevent 
persons, partnerships or corporations * * * 
from using unfair methods of competition 
in commerce and unfair or deceptive acts 
or practices in commerce.” The Act, 15 
U. S. C. A. Sec. 45 (b), provides further 
that whenever the Commission shall have 
reason to believe that such unfair or decep- 
tive acts or practices have been or are being 
used and “it shall appear to the Commis- 
sion that a proceeding by it in respect 
thereof would be to the interest of the 
public,” it shall issue a complaint which 
shall state the charges, fix the time (at 
least 30 days after notice) and the place of 
the hearing. The same section of the Act 
provides that the accused shall have the 
right to appear and show cause why a 
cease and desist order should not be en- 
tered. It is also provided that the accused 
shall have a right to appeal to the United 
States Court of Appeals from such an 
order. This section of the Act also gives 
the accused the right to apply to the United 
States Court of Appeals for leave to adduce 
additional evidence and the court may order 
additional evidence taken before the Com- 
mission. The provisions of the Act and the 
Rules of Practice adopted by the Com- 
mission, 15 U. S. C. A. post Sec. 46, set up 
the procedure for giving the accused a fair 
trial and for the protection of the rights of 
the accused. Here there was no intimation 
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by the petitioner that the trial examiner 
who conducted the proceedings was pre- 
judiced. 


[Petitioner’s Failure To Take Precautionary 
Measures Against Unfair Trial] 


In this case the petitioner failed to take 
advantage of the many safeguards against 
the possibility of an unfair trial which the 
Rules of Practice of the Commission pro- 
vide. Petitioner objects to the action of 
the trial examiner in excluding certain evi- 
dence, yet no appeal as to such rulings was 
taken to the Commission as provided for 
in Rule 20. The petitioner filed no proposed 
findings and conclusions pursuant to Rule 
21, although the records show that the trial 
examiner expressly invited the filing of such 
proposed findings and conclusions. The 
record shows no attempt by the petitioner 
to have the trial examiner reopen the case 
for the acceptance of further evidence 
under the provisions of Rule 22 nor any 
attempt by the petitioner to secure an order 
of the court for the taking of further evi- 
dence. Nor did petitioner file any excep- 
tions to the trial examiner’s recommended 
decision under Rule 23 of the Commission’s 
Rules of Practice. Throughout this pro- 
ceeding the petitioner was represented by 
competent counsel—the same counsel who 
represented the petitioner before this court. 


[Sufficient Opportunity To Be Heard| 


The petitioner cannot contend that it 
was not given sufficient time for any step 
considered necessary for its protection. The 
hearings on the complaint were commenced 
in Chicago on January 5, 1948. Additional 
hearings were held in February in Wash- 
ington, D. C. and in Baltimore, Maryland. 
Thereafter hearings were held for three 
days in Columbus, Ohio, and again on June 
7th and 8th in Chicago and they were con- 
cluded on June 30, 1948, in Washington, 
D. C. Prior to the close of the hearing 
the trial examiner stated that either party 
wishing to secure further hearings should 
promptly contact him. On November 30, 
1948, the proceedings before the trial ex- 
aminer were formally closed. On Decem- 
ber 16, 1948, the trial examiner filed and 
served on the parties his findings, conclusions 
and recommended decision. The findings, con- 
clusions and order of the Commission were 
not issued until September 21, 1950, almost 
two years later. In view of the manner in 
which the hearings were held, the petitioner 
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cannot now be heard to say that it was not 
given every opportunity to present its case 
fully. Nothing in these proceedings even 
suggests a failure to accord to the peti- 
tioner due process. 


[Substantial Evidence To Support Findings] 


Petitioner also contends that the findings 
and order of the Commission are “arbitrary 
and capricious” because they are “not based 
upon substantial and material evidence.” 
On this point the petitioner relies chiefly 
on Universal Camera Corp. v. National Labor 
Relations Board, 340 U. S. 474. In the in- 
stant case the evidence was given by many 
lay and expert witnesses. The evidence was 
conflicting as to the possible effect of the 
petitioner’s preparation. The trial examiner 
and the Commission both found the evi- 
dence sufficient to sustain the findings and 
order, (Dhe Act, 15)U. S.C AW Sec. 452(e): 
states that “the findings of the Commission 
as to the facts, if supported by evidence, 
shall be conclusive.” While the rule laid 
down in the Universal Camera case requires 
us, in reviewing the action of an agency, 
to examine and consider the record as a 
whole, we are not required to substitute 
our view for the view of the Commission 
when the Commission was confronted by 
two possible reasonable findings. In the 
Universal Camera case the court said at page 
490: “The Board’s findings are entitled to 
respect; but they must nonetheless be set 
aside when the record before a Court of 
Appeals clearly precludes the Board’s deci- 
sion from being justified by a fair estimate 
of the worth of the testimony of witnesses 
or its informed judgment on matters within 
its special competence or both.” (Our italics.) 

In the instant case we certainly cannot 
say from an examination of the whole 
record that the decision of the Commission 
was clearly wrong. Instead we think it was 
right. In such a case the choice and deci- 
sion of the Commission is binding on this 
court. 


[Stipulation No Bar to Order] 


The petitioner’s contention that the find- 
ings and order of the Commission are in- 
valid, because they were based on the 
decision of moot questions which could 
not properly be considered by the Com- 
mission, is also untenable. The petitioner 
argues that part of the prohibited advertis- 
ing had been discontinued and had never 
been used since the 1944 stipulation was 
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filed and approved but an examination of 
the petitioner’s recent advertising casts con- 
siderable doubt on this contention. How- 
ever, even if this contention were true, the 
Act, 15 U. S. C. A. Sec. 45 (b), expressly 
gives the Commission the right to file a 
complaint where the accused “has been or 
is’ using false advertising. (Our italics.) 
The Supreme Court has also recognized the 
propriety of courts enforcing agency’s orders 
even after the conduct complained of has 
ceased. In National Labor Relations Board 
v. Mexia Textile Mills, Inc., 339 U. S. 563, 
the Supreme Court said at page 567: 


“We think it plain from the cases that 
the employer’s compliance with an order 
of the Board does not render the cause 
moot, depriving the Board of its oppor- 
tunity to secure enforcement from an ap- 
propriate court. * * * A Board order 
imposes a continuing obligation; and the 
Board is entitled to have the resumption 
of the unfair practice barred by an en- 
forcement decree.” 


See also Galter v. Federal Trade Commission 
(7th Cir.), 186 F. 2d 810, 813 and Federal 
Trade Commtssion v. Goodyear, 304 U. S. 257. 


[Exacting Advertising Statement Proper] 


The petitioner’s contention that the order 
of the Commission is invalid as being so 
vague as to make understanding and com- 
pliance impossible, is also without merit. 
This complaint is addressed to paragraphs 


b. and c. which prohibit advertising which 
would indicate that the preparation would 
do more than “aid in a slight degree.” The 
prohibitions containing this phrase seem 
quite clear and were based on expert testi- 
mony. If the preparation will only aid m 
a slight degree, the petitioner’s advertising 
was properly limited to such a claim. While 
this may considerably hamper the style of 
petitioner’s advertising department, that is 
the fault of petitioner’s preparation and not 
of the Commission’s order. 


[Phrasing of Order by Commission | 


Finally, petitioner contends that para- 
graph 1. c (2) of the Commission’s order 
‘Ss out of harmony with its own prior hold- 
ings and therefore discriminatory.” This is 
based on the fact that in two earlier cases, 
involving other products and respondents, 
the Commission’s cease and desist order 
had been differently worded. The choice of 
words and the phrasing of an order are 
within the discretion of the Commission. 
The fact, if it were a fact, that the Com- 
mission had issued an insufficient order in 
a former case could not excuse. it for failing 
to meet the requirements of the Act in the 
Dresent caSe. 


[Enforcement Ordered] 


We are of the opinion that the cease and 
desist order of the Commission in this case 
was valid and its enforcement is ordered. 


[62,931] L. Heller & Son, Inc. et al. v. Federal Trade Commission. 
In the United States Court of Appeals for the Seventh Circuit. No. 10292. October 


Term and Session, 1951. October 30, 1951. 


Petition for Review of an Order of the Federal Trade Commission. 


Federal Trade Commission Act 


Petition for Review—Disclosure of Foreign Origin of Pearls—Extent of Commission’s 
Jurisdiction.—A decree has been entered for the enforcement of a Federal Trade Com- 
mission cease and desist order requiring appropriate disclosure of the foreign origin of 
imported imitation pearls contained in necklaces and other articles of jewelry. The Com- 
mission found that the selling of the imported imitation pearls without any labeling to 
indicate the foreign origin has the tendency to deceive purchasers into the erroneous 
belief that such jewelry products are wholly of domestic manufacture, and places in the 
hands of retailers of such jewelry products a means by which members of the purchasing 
public may be deceived into the erroneous belief that such products are wholly of 
domestic origin. Failure to disclose by mark or label material facts concerning mer- 
chandise which, if known to prospective purchasers, would influence their decisions of 
whether or not to purchase, is an unfair trade practice, and the Commission has the 
jurisdiction to prohibit such an unfair trade practice. 


See the Federal Trade Commission Act annotations, Vol. 2 
6620.380, 6650.370. aamualeornis 3555 
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Petition for Review—Provisions of Amended Tariff Act—Regulation of Marking by 
the Commission.—The Tariff Act of 1930, as amended in 1938, requiring that every 
article of foreign origin imported into the United States shall be marked so as to indicate 
to the ultimate consumer in the United States the English name of the country of origin 
of the article, and authorizing the Secretary of the Treasury to regulate such marking, 
does not withdraw from the Federal Trade Commission jurisdiction or authority to regu- 


late the marking of imported imitation pearls. 
See the Federal Trade Commission Act annotations, Vol. 2, 6125.121. 
For petitioners: James T. Welch, C. Robert Mathis, Washington, D.C. and L. M. 


McBride, Chicago, IIl 


For respondent: James W. Cassedy, Washington, D. C. 
Enforcing Federal Trade Commission cease and desist order in Dkts. 5349, 5358, 5371, 


5374, 5395. 


Before KERNER, FINNEGAN and LINDLEY, Circuit Judges. 


[Nature of Action] 


KERNER, Circuit Judge: [In full text] 
Petitioners ask us to review and set aside 
five cease and desist orders of the Federal 
Trade Commission. The orders were based 
upon separate complaints charging peti- 
tioners with engaging in unfair and decep- 
tive acts and practices in violation of §5 (a) 
of the Federal Trade Commission Act, 15 
U. S. C. A. §45 (a). By stipulation the 
cases were consolidated for the hearing, 
taking of testimony, and other purposes, 
and for the purpose of this review. 


[Failure To Reveal Foreign Origin of Pearls] 


Petitioners import imitation pearls from 
foreign counties, either on strings, grad- 
uated or ungraduated as to sizes, or in bulk, 
marked with tags or labels either on the 
strings or the containers so as to disclose 
the name of the country in which they 
originated. After the pearls are received in 
the United States petitioners remove the 
tags or labels, fabricate the pearls into neck- 
laces and other articles of jewelry, and dis- 
tribute and sell them in interstate commerce 
without any tag or label indicating that the 
imitation pearls are of foreign origin, and 
cause the products to be sold to the public 
without revealing the fact of their foreign 
origin. 


[Domestic Products Preferred by Public} 


A substantial portion of the purchasing 
public has a general preference for products 
produced in the United States by American 
labor and containing domestic materials, 
where other considerations such as style 
and quality are equal, and has a prejudice 
against imported products. Imitation pearls 
produced in the United States are not gen- 
erally distinguishable in quality and appear- 
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ance from imported imitation pearls, and 
both are used for the same purpose in the 
production of jewelry. And the purchasing 
public, in the absence of a tag, mark, or 
other identification thereon by which for- 
eign origin is indicated, understands and 
believes that necklaces of imported imita- 
tion pearls, offered for sale ahd sold in the 
United States, are products of domestic 
manufacture. 


[Absence of Labeling Deceives Public] 


The Commission found that the selling 
and distributing of the imported imitation 
pearls without any labeling or other mark 
to indicate.the foreign source or origin of 
such pearls have the capacity and tendency 
to mislead and deceive purchasers and pros- 
pective purchasers into the false and erro- 
neous belief that such jewelry products are 
wholly of domestic manufacture, and places 
in the hands of retailers of such jewelry 
products a means and instrumentality by 
which members of the purchasing public 
may be misled and deceived into the false 
and erroneous belief that such products are 
wholly of domestic origin. In its opinion 
the Commission stated: 


“& * * imitation pearls which have been 
fully manufactured in foreign countries 
are imported by [petitioners] * * * and 
incorporated in necklaces and other ar- 
ticles of jewelry, which are then resold 
without marks to disclose the foreign 
origin of the imitation pearls. When such 
imitation pearls are used in necklaces they 
represent the principal component and the 
part which makes the necklaces valuable 
to the consumer. The consumer pur- 
chases an imitation pearl necklace not 
because of the string which holds the 
pearls together or the clasp which joins 
its ends, but because of the imitation 
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pearls which are thus assembled and 
made useful as ornaments. The same is 
true of other articles of jewelry com- 
posed in substantial part of imitation 
pearls. Their only utility is for ornamen- 
tation and for that purpose imported imi- 
tation pearls require only proper assembling 
after being brought into this country. 
After such assembling, however, they still 
retain their essential characteristics as 
products of foreign manufacture.” 


[Order Required Origin of Imported 
Imitation Pearls] 


Based upon these facts, the Commission 
ordered petitioners to cease and desist from 
“Offering for sale or selling said products 
without affirmatively and clearly disclosing 
thereon, or in immediate connection there- 
with, the country of origin of such imported 
imitation pearls.” 


[Commission’s Jurisdiction Questioned | 


In this court petitioners contend that the 
Commission was without jurisdiction or au- 
thority to prohibit the practices interdicted 
by the cease and desist orders entered 
herein. The argument is that Congress, by 
the enactment of the Tariff Act of 1930, as 
amended in 1938 (52 Stat. 1077, 19 U. S.C. A. 
§ 1304), requiring that every article of for- 
eign origin imported into the United States 
shall be marked so as to indicate to the 
ultimate purchaser in the United States the 
English name of the country of origin of 
the article, and authorizing the Secretary 
of the Treasury to regulate such marking, 
withdrew from the Commission jurisdiction 
or authority to regulate such marking. 


[Affirmative Disclosures Needed To 
Prevent Deception] 


We commence our study of the instant 
case with the knowledge that the Commis- 
sion may require affirmative disclosures 
where necessary to prevent deception, and 
that failure to disclose by mark or label 
material facts concerning merchandise, which, 
if known to prospective purchasers, would 
influence their decisions of whether or not 
to purchase, is an unfair trade practice vio- 
lative of §5 of the Federal Trade Commis- 
sion Act, Haskelite Manufacturing Co. v. 
Federal Trade Commission, 127 F. 2d 765, 
and that when violation of §5 has been 
shown, there is no necessity of considering 
whether a provision of the Tariff Act is 
similarly applicable. Segal v. Federal Trade 
Commission, 142 F. 2d 255. 
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[Tariff Act and FTC Act Distinguished] 


Petitioners admit that §5 of the Act vests 
broad authority in the Commission to deter- 
mine what constitutes and to prevent unfair 
or deceptive acts and practices in com- 
merce. However, they say that that Act “is 
a general statute using broad terms which 
could cover all types of deceptive acts and 
practices in commerce.” They insist that 
the Tariff Act as amended is a specific 
statute concerned particularly with the prob- 
lem of deceptive misrepresentations to the 
ultimate purchaser through the failure to 
use, or the insufficient use of, marks of 
origin on imported goods. They make the 
point that in considering provisions of two 
statutes dealing with the same subject mat- 
ter, one general in scope and language, and 
the other specifically concerned with a par- 
ticular portion of the subject matter, the 
statute containing the specific terms cover- 
ing the given subject matter must prevail 
over the general language of the other 
statute, Kepner v. United States, 195 U. S. 
100. And since Congress has expressly dele- 
gated authority over marks of origin to the 
Secretary of the Treasury, it necessarily 
withdrew regulatory jurisdiction over this 
subject from the Commmission. Thus, the 
problem we are asked to solve is whether 
the Commission had jurisdiction to prohibit 
the practices herein involved. 


[Interpretation of Statutory Provisions] 


It is true that in construing the meaning 
and scope of statutory provisions in order 
to determine the legislative intent or pur- 
pose, the entire legislative subject should 
be examined and every effort made to con- 
true legislation so it will be consistent with 
other expressions of legislative intent and 
purpose, yet the law is that limitations on 
existing powers of the Federal Government 
must be clearly manifested by an Act of 
Congress, United States v. United Mine 
Workers of America, 330 U. S. 258, 272, and 
repeal of those powers requires a clear ex- 
pression of that purpose. Furthermore, re- 
peals by implications are not favored, and 
may not be readily drawn from the lan- 
guage of the statute, or its legislative his- 
tory. It is only where two laws are clearly 
repugnant to each other and both cannot be 
carried into effect that the later of the two 
laws will prevail. Posadas v, National City 
Bank, 296 U. S. 497, and United States v. 
Borden Company, 308 U. S. 188. 
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[Commission Has Jurisdiction To Prohibit 
Deceptive Trade Practices] 


As we have already observed, the Fed- 
eral Trade Commission Act is a broad stat- 
ute forbidding “unfair methods of compe- 
tition” and “unfair or deceptive acts or 
practices” in interstate commerce. The 
Tariff Act is a limited statute on an en- 
tirely different subject—the conditions under 
which foreign goods shall enter the United 
States. It authorizes the Secretary of the 
Treasury to require that imported articles, 
under certain conditions, show the country 
of origin. In determining whether the 
amended Tariff Act of 1938 curtailed the 
then existing powers and authority of the 
Commission, it is important to consider 
what was before Congress at the time of 
the adoption of § 1304. In our opinion Con- 
gress, at the time it was considering the 
1938 amendment to the Tariff Act, was 
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concerned solely with the extent to which 
the Treasury Department, incidentally to 
its collection of customs duties, should regu- 
late the labeling of imported goods. Our 
examination of the amended Tariff Act dis- 
closes no language expressing an intention 
on the part of Congress to repeal §5 of 
the Federal Trade Commission Act, or to 
diminish the authority or the power of the 
Commission to prevent deceptive trade 
practices, and since there exists no repug- 
nancy between the two Acts, we are im- 
pelled to the conclusion that the Commission 
had jurisdiction and authority to prohibit the 
practices herein involved. 


[Decree Entered To Enforce Order] 


A decree will be entered for enforcement 
of the orders to cease and desist. It is so 
ordered. 


[62,932] Eugene D. Petrey, trading as Rembrandt Studio and Goldcraft Portrait 


Studio v. Federal Trade Commission. 


In the United States Court of Appeals for the Fifth Circuit. No. 13531. October 


239A O51. 


Petition for Review of an Order of the Federal Trade Commission. 


Federal Trade Commission Act 


Petition for Review Dismissed—Deceptive Practices in Sale of Photographs—Want of 
Prosecution.—Petition for review of a cease and desist order prohibiting unfair and decep- 
tive practices in the sale of photographs and frames is dismissed for want of prosecution. 


See the Federal Trade Commission Act annotations, Vol. 2, { 6610.75, 6660.40, 6680.40. 
Petition for review dismissed in FTC Dkt. 5222. 
For petitioner: Abe Fitterman, Atlanta, Georgia. 


For respondent: James W. Cassedy, Assistant General Counsel, Federal Trade Com- 
mission, Washington, D. C., W. T. Kelley, General Counsel, Federal Trade Commission, 


Washington, D. C. 


Before Hutcueson, Chief Judge, and Boran and RusseEtt, Circuit Judges. 


[Petition for Review Dismissed] 

By THE Court: [In full text] On con- 
sideration of the motion filed by the re- 
spondent, Federal Trade Commission, to 
dismiss the petition filed by Eugene D. 
Petrey, trading as Rembrandt Studio and 
Goldcraft Portrait Studio, for a review and 
to set aside the order of the Federal Trade 
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Commission entered November 9, 1950, in 
the above entitled and numbered cause for 
want of prosecution; 

It is now here ordered by the Court that 
the said petition for review in the above 
entitled and numbered cause be, and the 
same is hereby Dismissed for want of 
prosecution, 


q@ 62,932 


Number 227—86 


Court Decisions 
11-8-51 


64,854 
Reynolds Tobacco Co. v. FTC 


[] 62,933] The Bonded Tobacco Company, Inc. v. Lincoln and Ulmer, Inc. 


In the United States District Court for the Southern District of New York. No. 68-11. 
Dated October 24, 1951. 


Clayton Antitrust Act 


Private Damage Action—Motion To Dismiss Complaint for Failure To Allege Specific 
Facts—When Motion Denied.—A' motion to dismiss a complaint, alleging that the plaintiff 
has sustained damages by reason of the defendant’s violation of the Robinson-Patman 
Price Discrimination Act, on the ground that it does not allege specific facts is denied 
where made after the defendant has answered the complaint and after the defendant 
permitted the plaintiff to examine his books and records. Before answering, the defendant 
could have applied to the court for an order for a more definite statement of facts; and 
after answering but before trial, the defendant can examine the plaintiff to ascertain the 


particulars of the claim. 


See the Clayton Act annotations, Vol. 1, | 2024.19. 
For the plaintiff: Morris Siegel, New York, N. Y. 
For the defendant: Charles H. Levitt, New York,-N. Y. 


Memorandum 
[Private Damage Action] 


Bonpy, District Judge: [In full text] The 
facts alleged in the complaint disclose the 
plaintiff's claim for damages it sustained 
through a violation of the Robinson-Patman 
Act els Us S) C0Ae Secsuls andmlsas 


[Motion To Dismiss Complaint] 


The defendant moves to dismiss the com- 
plaint because it fails to allege sufficiently 
specific facts. 


[Facts and Procedures Prior to Motion] 


The defendant found no difficulty in draw- 
ing his answer. After the service thereof, 
plaintiff's accountants examined books and 
records pursuant to a stipulation signed by 
the defendant, and Judge Clancy permitted 
a further examination of defendant and its 
books. 


The defendant before answering could 
have applied to the court for an order for a 
more definite statement of the facts. F. R. 
Civ. P. Rule 12. It can now ascertain the 
particulars of the claim in an examination of 
plaintiff before trial. 

Two of the cases cited by the defendant, 
Glen Coal Co. v. Dickinson Fuel Co., 72 F. 
(2d) 885 (1934) and Lipson v. Socony Vacuum 
Oil Co., 6 F. (2d) 213 (1935), were decided 
before adoption of the Rules of Civil Pro- 
cedure in 1938. Twin Ports Oil Co. v. Pure 
Oil Co., 46 F. Supp. 149 involved a motion 
for an order requiring plaintiff to make a 
more definite statement of its claims. 
Beegle v. Thomsen, 138 F. (2d) 875, $81 in- 
volved the failure to allege the specific 
injury suffered by the plaintiff through the 
violation of the Antitrust Acts. This is 
alleged in the instant case. 


[Motion Denied] 


The motion to dismiss accordingly is 
denied. 


[] 62,934] R. J. Reynolds Tobacco Co. v. Federal Trade Commission. 
In the United States Court of Appeals for the Seventh Circuit. No. 10184. November 


Ms Wee 


Petition for Review of an Order of the Federal Trade Commission. 


Federal Trade Commission Act 


False Advertising—Sufficiency of Findings—Order Modified and Affirmed.—A Fed- 
eral Trade Commission cease and desist order prohibiting false advertising of cigarettes 
is modified in part and affirmed where there is sufficient evidence that petitioner falsely 
represented (1) that the smoking of such cigarettes encourages the flow of digestive fluids 


{ 62,933 Copyright 1951, Commerce Clearing House, Inc. 


Number 227—87 
11-8-51 


Court Decisions 
Reynolds Tobacco Co. v. FTC 


64,855 


or increases the alkalinity of the digestive tract, or that it aids digestion in any respect; 
(2) that the smoking of such cigarettes relieves fatigue, or that it creates, restores, renews, 
gives, or releases bodily energy; (3) that the smoking of such cigarettes does not affect or 
impair the “wind” or physical conditions of athletes; (4) that such cigarettes or the smoke 
therefrom will never harm or irritate the throat, nor leave an aftertaste; (5) that the 
smoke from such cigarettes is soothing, restful or comforting to the nerves, or that it 
Protects one against nerve strain; (6) that petitioner’s cigarettes differ in any of the fore- 
going respects from other leading brands of cigarettes on the market; and (7) that peti- 
tioner’s cigarettes or the smoke therefrom contain less nicotine than do the cigarettes or 
the smoke therefrom of any of the four other largest selling brands of cigarettes. 


See the Federal Trade Commission annotations, Vol. 2, J 6125.378, 6475.75, 6620.114. 


False Advertising—Language of Order Too Broad—Order Modified—A portion of 
a cease and desist order prohibiting a cigarette manufacturer from “* * * using in any 
advertising media testimonials of users or purported users of said cigarettes which con- 
tain any of the representations prohibited in the foregoing paragraph of this order or 
which is not factually true in all respects,” is modified by eliminating the phrase “or which 
is not factually true in all respects.” This all-inclusive language is too broad and goes 
beyond any concern of the Commission. 


See the Federal Trade Commission annotations, Vol. 2, f 6125.508. 


False Advertising—Naming of Individual Respondents—Extent of Commission’s 
Jurisdiction—The Commission is without authority to include as parties to the cease and 
desist order, in addition to the petitioner cigarette manufacturer (the sole respondent) 
‘Sts officers, agents, representatives and employees,” where there is no proof and finding 
as to which of the officers, agents, representatives and employees were responsible for the 
unlawful activities of the corporate respondent. Individual respondents should be named 
in a Commission order, predicated upon a finding that such individuals were responsible 
for the corporate violation, since such persons are not only subject to a contempt proceed- 
ing for the violation of a court’s enforcement decree where equitable considerations pre- 
vail, but th y are also subject to a severe penalty, to be recovered in a civil action, under 
Section 5 (1) of the Federal Trade Commission Act. 


See the Federal Trade Commission Act annotations, Vol. 2, f 6125.325. 

For petitioner: L. M. McBride, Chicago, Ill, Donald R. Richberg, Raymond N. 
Beebe, Washington, D. C. 

For respondent: W. T. Kelley, James W. Cassedy, Washington, D. C. 

Modifying in part and affirming a Federal Trade Commission cease and desist order 
in Dkt. 4795. 

Before Major, Chief Judge, Kerner and FINNEGAN, Circuit Judges. 


[Petition for Review] 

Major, Chief Judge: [Jn full text] This 
case is here on petition to review an order 
of the Federal Trade Commission (herein- 
after referred to as the Commission), issued 
March 31, 1950. The proceeding before the 
Commission was on an amended complaint 
charging unfair methods of competition and 
unfair and deceptive acts and practices, in 
violation of Sec. 5 of the Federal Trade 
Commission Act (15 U. S. C. A. Sec. 45). 
The alleged unfair methods of competition 
consisted of the dissemination of false, mis- 
leading and deceptive statements, repre- 
sentations and testimonials in connection 
with the sale in interstate commerce of 
“Camel” cigarettes. 
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Petitioner answered the complaint with a 
general denial of its allegations but admitted 
jurisdictional facts and the dissemination of 
the representations, with certain minor ex- 
ceptions, and the use of testimonials in its 
advertisements, as charged. A hearing was 
held before a trial examiner who made his 
report to the Commission. After the sub- 
mission of briefs and the hearing of oral 
argument by counsel for the respective parties, 
the Commission made: its findings as to the 
facts and concluded that the acts and practices 
of the petitioner, as found, were in violation 
of the Federal Trade Commission Act and, 
predicated thereon, issued the cease and 
desist order presently under review. 
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[Portion of FTC Order Quoted] 


The portion of the order here under 
attack is as follows: 


“It Is Ordered that the respondent, 
R. J. Reynolds Tobacco Compauy, a cor- 
poration, and its officers, agents, rep- 
resentatives and employees, directly or 
or through any corporate or other de- 
vice, in connection with the offering for 
sale, sale or distribution in commerce, as 
‘commerce’ is defined in the Federal 
Trade Commission Act, of its ‘Camel’ 
brand of cigarettes, do forthwith cease 
and desist from representing, directly or 
by implication: 

“1. That the smoking of such cigarettes 
encourages the flow of digestive fluids or 
increases the alkalinity of the digestive tract, 
or that it aids digestion in any respect. 

“2. That the smoking of such cigarettes 
relieves fatigue, or that it creates, re- 
stores, renews, gives, or releases bodily 
energy. 

“3. That the smoking of such cigarettes 
does not affect or impair the ‘wind’ or 
physical condition of athletes. 

“4. That such cigarettes or the smoke 
therefrom will never harm oz irritate the 
throat, nor leave an aftertaste. 


“5. That the smoke from such cigarettes 
is soothing, restful or comforting to the 
nerves, or that it protects one against nerve 
strain. 

“6. That Camel cigarettes differ in any 
of the foregoing respects from other lead- 
ing brands of cigarettes on the market. 

“7. That Camel cigarettes or the smoke 
therefrom contains less nicotine than do 
the cigarettes or the smoke therefrom 
of any of the four other largest selling 
brands of cigarettes. 


“It Is Further Ordered that said re- 
spondent, and its officers, agents, repre- 
sentatives and employees, in connection 
with the offering for sale, sale or dis- 
tribution in commerce, as ‘commerce’ is 
defined in the Federal Trade Commission 
Act, of its ‘Camel’ brand of cigarettes, 
do forthwith cease and desist from using 
in any advertising media testimonials of 
users or purported users of said cigarettes 
which contain any of the representations 
prohibited in the foregoing paragraph of 
this order or which are not factually true 
in all respects.” 


[Substantial Evidence Presented] 


The Commission contends that each of the 
seven inhibitions contained in the order is 
based upon adequate findings and that such 
findings are substantially and adequately 
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supported by the evidence and that the find- 
ings and inhibitions are in conformity with 
the allegations of the complaint. On the 
other hand, petitioner contends that the in- 
hibitions either exceed the scope of the 
complaint, are not supported by the findings 
or are based upon findings not supported by 
the record as a whole. In addition, it is argued 
by petitioner that the Commission has ex- 
ceeded its jurisdiction in material respects. 


Petitioner in its brief has discussed sep- 
arately and in much detail the findings and 
evidence which relate to each of the in- 
hibitions in the order, and the Commission 
in its brief has answered in similar fashion. 
Any attempt on our part to proceed simi- 
larly would result in an opinion of un- 
justifiable length and in the end could serve 
no good purpose. 


We have read all the expert testimony 
offered before the Commission by both 
parties and we are much impressed with 
the qualifications and learning exhibited in 
the testimony of the medical, scientific and 
other expert witnesses. Contrary to what 
is so often our experience in considering 
the testimony of expert witnesses, we found 
a perusal of their testimony quite interest- 
ing. This is so because it deals with a sub- 
ject which is of almost universal interest, 
that is, the effect which the use of tobacco, 
and particularly the smoking of cigarettes, 
has upon the human system. As might be 
expected, there is considerable contrariety 
of opinion but there is scarcely any dis- 
pute on this record but that in general it has 
a deleterious effect, the extent of which is 
dependent upon the number of cigarettes 
smoked and, to a lesser extent perhaps, 
upon the physique and condition of the 
smoker, 


[Commission’s Findings] 


As to the representations made by the 
petitioner in the sale or offering for sale 
of their “Camel” cigarettes, the Commis- 
sion found, on a record undisputed in the 
main, that such representations were gen- 
eral in their nature, were made alike to all 
persons irrespective of their physical condi- 
tion or the quantity of cigarettes smoked, and 
that by means of such representations peti- 
tioner had represented to the public, directly 
or by implication: 


“* * * that the smoking of Camel cigarettes, 
during, after, or between meals, irre- 
spective of what, where or when one 
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eats, is good for, advantageous to and 
aids digestion, in that it renews and en- 
courages the flow of digestive fluids and 
increases the alkalinity of the digestive 
tract; that the smoking of such cigarettes 
relieves fatigue and creates, restores, renews 
and releases a new flow of body energy giv- 
ing needed bodily strength and vigor, and 
that this is ‘a basic discovery of a famous re- 
search laboratory and throws new light 
on the subject of cigarette smoking’; that 
the ‘wind’ and physical condition of ath- 
letes will not be affected or impaired in 
any way by the smoking of as many 
Camel cigarettes as they desire; that 
Camel cigarettes, unlike other brands of 
cigarettes, are always gentle to and never 
harm or irritate even a sensitive throat, 
nor leave an after taste; that the smoking 
of such cigarettes is soothing, restful and 
comforting to the nerves, and protects 
one against becoming ‘jittery’ or ‘unsure’ 
when subjected to intense nerve strain; 
that one with healthy nerves may smoke 
as many Camel cigarettes as he or she 
likes without the risk of keyed-up, jangled 
or frazzled nerves, and that Camels are in 
these respects different from all other brands 
of cigarettes; and that the smoke of 
Camel cigarettes contains less nicotine 
than does the smoke of any of the four 
other largest selling brands of cigarettes.” 


The Commission found that all such rep- 
resentations were false in that the tobacco 
constituents of “Camel” cigarettes are like 
those of other leading brands of cigarettes; 
that the tobacco smoke of such cigarettes 
includes generally carbon dioxide, carbon 
monoxide, particles of carbon—partially oxi- 
dized tobacco products that carry over 
with the smoke, together with volatilized 
nicotine, other nitrogenous substances, alde- 
hydes, including furfural, and formaldehyde, 
ammonia, water vapor and tarry and oily 
materials; that smoking cannot be con- 
sidered under any circumstances as bene- 
ficial to any of the bodily systems; that 
nicotine is not a therapeutic agent for any 
purpose; that it is a poison and a killing 
poison; that nicotine stimulates the nerves 
of the involuntary or autonomic nervous 
system which in turn affects the heart; that 
as a result of this stimulation it also affects 
the adrenal glands, which increases their 
action and causes a rise in blood pressure 
and a constriction of the small tubes of the 
lungs; that carbon monoxide in concen- 
trated form is deadly and, like nicotine, is 
absorbed by the blood, affects the red blood 
cells and decreases the capacity of the blood 
to carry oxygen; that in the process of smok- 
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ing the body is also invaded by other con- 
stituent elements of a cigarette, causing local 
irritation of the mouth, throat and lungs. 

The Commission recognized in its find- 
ings that under certain limited circum- 
stances and conditions smoking produces 
no appreciable harmful effects but that 
this is limited to persons in normal health, 
accustomed to smoking, who smoke in 
moderation, who are not hypersensitive to 
tobacco and who have no existing pathology 
of any of the bodily systems; that while in 
some cases a habituated person may be- 
come tense and nervous when deprived of 
a cigarette and that a smoke under such 
conditions might have a psychological tend- 
ency to relieve the tension, nevertheless the 
smoking of cigarettes will not under any 
condition be physiologically beneficial to any 
of the bodily systems. 


[Record Supports Findings] 


What we have said is merely a brief 
resume of the Commission’s findings in 
general. It made detailed findings up6én 
which rest each of the seven inhibitions 
contained in the order. We see no occasion 
to set forth the findings in detail as they 
relate to each of these inhibitions notwith- 
standing, as noted, that petitioner argues 
separately the findings upon which each is 
predicated and the evidence or lack of evi- 
dence to support such findings. It is suffi- 
cient, we think, that we have carefully 
examined the record and find petitioner’s 
contention in the main to be devoid of 
merit. The record not only substantially 
but abundantly supports the findings as 
made by the Commission and the findings 
furnish a sufficient basis for the inhibitions 
contained in the order. And we are satisfied 
that the findings and conclusions of the 
Commission, together with its order, do 
not exceed its judisdiction, as asserted by 
petitioner, because the matters treated, con- 
sidered and decided were not placed in 
issue by the complaint. 


There is a single exception to the views 
expressed. The eighth inhibtition orders 
petitioner to cease and desist from: 


“* * * using in any advertising media testi- 
monials of users or purported users of 
said cigarettes which contain any of the 
representations prohibited in the fore- 
going paragraph of this order or which are 
not factually true in all respects.” (Italics 
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[Language in Order Too Broad] 


Petitioner objects to the italicized portion 
of this inhibition. It seems to us that this 
all-inclusive language is too broad and 
goes beyond any concern of the Commis- 
sion. A testimonial, for instance, might 
not be “factually true in all respects” but 
still immaterial to the subject matter of the 
instant proceeding in that it bore no rela- 
tion to the public interest, and it would vir- 
tually make petitioner an insurer of the 
truthfulness of every statement contained 
in a testimonial, no matter how immaterial 
or beside the issue in controversy it might 
be. We think this clause should be elimi- 
nated from the order. 


[Extent of Commission’s Jurisdiction] 


Lastly, we come to petitioner’s conten- 
tion that the Commission exceeded its 
jurisdiction by including as parties to the 
order, in addition to the petitioner (the sole 
respondent below), “its officers, agents, rep- 
resentatives and employees.” If this were 
a matter of first impression, we would have 
no hesitancy in concluding that a cease and 
desist order should not be directed at 
parties other than those named in the com- 
plaint. We can see no logical basis for the 
indiscriminate inclusion, in an order di- 
rected against a corporation, of all persons 
connected with it, from the president down 
to the most humble employee. But the 
question is not entirely of first impression 
and we turn to the authorities. 


[Cases Cited] 


The Commission, in support of its position, 
cites only three cases. Federal Trade Commis- 
ston v. Standard Education Society et al., 302 
U.S. 112; Steelco Stainless Steel, Inc. et al. v. 
Federal Trade Commission, 187 F. 2d 693, and 
Sebrone Co. et al. v. Federal Trade Commis- 
sion, 135 F. 2d 676. These three cases (the 
last two, decisions of this court) when taken 
together furnish little, if any, support for 
the Commission’s position. 

In the Standard Education Society case, the 
officials of the corporation were not only 
named in the complaint and made parties to 
the proceeding, but the Commission made 
a finding, as disclosed by the Supreme 
Court opinion (page 119), “that this cor- 
poration was organized by the individual 
respondent[s] for the purpose of evading 
any order that might be issued by the 
Federal Trade Commission against the 
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respondent the Standard Education So- 
ciety.” On the same page the court stated: 


“Since circumstances, disclosed by the 
Commission’s findings and the testimony, 
are/such that further efforts of these in- 
dividual respondents to evade orders of 
the Commission might be anticipated, 
it was proper for the Commission to in- 
clude them in its cease and desist order.” 


And on the following page the court stated: 


“In this management these three respond- 
ents acted with practically the same free- 
dom as though no corporation had existed. 
So far as corporate action was concerned, 
these three were the actors. Under the 
circumstances of this proceeding, the Com- 
Mission was jutisfied in reaching the 
conclusion that it was necessary to in- 
clude respondents Stanford, Ward and 
Greener in each part of its order if it 
was to be fully effective in preventing 
the unfair competitive practices which the 
Commission had found to exist.” 


[Cases Distinguished] 


The situation before the Supreme Court 
in that case bears no resemblance to that of 
the instant case. And we think it may be as- 
sumed that the court there would have reached 
a different result, in the absence of a record 
in which the individual respondents were 
named and particularly in the absence of 
a finding as to the part which they took in 
the unlawful activities found against the 
corporate respondent. In the’ instant case, 
not only was there a failure to name in- 
dividual respondents but there is no proof 
and no finding as to which of the “officers, 
agents, representatives and employees” were 
responsible for the unlawful activities of the 
corporate respondent. 


[Steelco Case] 


The Steelco Stainless Steel case presents a 
similar situation. There, the corporation and 
its president were named as respondents 
and we held that the order of the Commis- 
sion was properly directed to both. In so 
doing we stated (page 697): 


“The record unmistakably discloses that 
the management, direction and activities 
of the corporation were those of Carr. 
* * * In our view he as an individual oc- 
cupies precisely the same position as does 
the corporation.” 


[Sebrone Case] 


The Sebrone case (page 678) supports the 
Board’s position, but insofar as the Opinion 
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discloses the question received scant con- 
sideration. The court cited in support of its 
conclusion Southport Petroleum Co. v. Labor 
Board, 315 U. S. 100. 


[NLRB Case] 


It is true that similar provisions have 
been approved in Labor Board cases, the 
most recent of which is Regal Knitwear Co. 
v. National Labor Relations Board, 324 U. S. 
9, wherein the court approved the inclusion 
of the words, “its officers, agents, succes- 
sors and assigns.” It is apparent from a 
treading of this opinion that the court did 
not regard the question as of any great 
importance and that its approval of the 
words in controversy rested upon the prem- 
ise that its enforcement was lodged with 
a court of equity, which had ample facilities 
on a citation for contempt for protecting a 
person or party improperly brought before 
the court. No mention was made of the 
court’s previous decision in the Standard 
Education Society case (302 U. S. 112), where 
the court was concerned with an order of 
the Federal Trade Commission. 


[Labor Board Order] 


We think there is a fundamental differ- 
ence between an order by the Labor Board 
and one by the Federal Trade Commission, 
which suggests a different result as to the 
orders of the two agencies in the respect 
under discussion. No remedy is lodged in 
the former for the enforcement of its cease 
and desist order other than to petition an 
appropriate court for enforcement (Title 
29 U. S. C. A. Sec. 160 (e)), and when an 
enforcement decree is obtained, it is that 
of the court, a violation of which subjects 
the offender to a proceeding for contempt. 
And as pointed out by the court in the Regal 
Knitwear Company case (page 15), it would 
be within the sound discretion of the court 
to clarify its decree in the interest of fair 
play. 

[Scope of FTC Order] 


An order by the Federal Trade Commis- 
sion, however, is of far wider scope. It 
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is authorized in a procedure similar to that 
applicable to the Labor Board to seek an 
enforcement decree in an appropriate court, 
but when its order becomes final, either by 
non-action by the parties or by court 
approval, it has a further remedy not granted 
to the Labor Board. Sec. 45 (1) of the Act 
provides: 
“Any person, partnership, or corporation 
who violates an order of the Commission 
to cease and desist after it has become 
final, and while such order is in effect, 
shall forfeit and pay to the United States 
a civil penalty of not more than $5,000 
for each violation, which shall accrue to 
the United States and may be recovered 
in a civil action brought by the United 
States.” 


[Individual Respondents Subject to 
Severe Penalty] 


Thus, the unnamed “officers, agents, rep- 
resentatives and employees” are not only 
subject to a contempt proceeding for the 
violation ‘of a court’s enforcement decree 
where equitable considerations prevail, but 
they are likewise subject to a severe pen- 
alty, to be recovered in civil action. Thus, 
we think there is a more urgent reason for 
naming individual respondents in an order 
of the Commission, predicated upon a find- 
ing that such individuals were responsible 
for the corporate violation, than there is 
is an order of the Labor Board. 

While under the cases there may be room 
for differences of opinion, it is our view and 
we so hold that the Commission is without 
authority to include in its order, “officers, 
agents, representatives and employees,” in 
the absence of any finding other than those 
directed solely at the corporation. 


[Order Modified and Affirmed] 


The petition to review and set aside the 
Commission’s order is denied and the order, 
modified in conformity with the views herein 
expressed, is affirmed, and an enforcement 
decree will be entered. 


[| 62,935] Sunbeam Corporation v. S. A. Wentling. 
In the United States Court of Appeals for the Third Circuit. No. 10,280. Filed 


November 1, 1951. 


Appeal from the United States District Court for the Middle District of Pennsylvania. 
Reargued October 15, 1951. Reversed and remanded. 
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Pennsylvania Fair Trade Act and Sherman Antitrust Act 


Fair-Trade Enforcement Against Non-Signers—Sales of Mail Order House—Inter- 
state Commerce Involved.—An appellate court, upon direction of the United States Sa- 
preme Court to reconsider a decision in the light of S chwegmann Brothers v. Calvert Dis- 
tillers Corporation, dissolves an injunction prohibiting a mail order house, a non-signer of 
any fair-trade contract, from selling or advertising the electric shavers of a manufacturer 
below established fair-trade prices in intrastate transactions in Pennsylvania. 5 One who 
does not sign a price maintenance contract cannot be subjected to the non-signer provisions 
of a state fair trade law where interstate commerce is involved.” The court, in its previous 
opinion, found that at least some of the business of the mail order house is interstate com- 


merce. 


See the Sherman Act annotations, Vol. 1, J 1250.136; Resale Price Maintenance Com- 
mentary, Vol. 2, J 7116, 7306; State Laws annotations, Vol. 2, { 8724. 


For the appellant: S. A. Schreckengaust, Jr., Harrisburg, Pennsylvania. 


For the appellee: Herman T. Van Mell, Chicago, Illinois. 


Reversing and remanding an opinion of the District Court, 91 F. Supp. 81, reported at 
{| 62,640 and reconsidering an opinion of the Court of Appeals, 185 F. 2d 903, reported at 
| 62,739 upon the vacating and remanding of the judgment by the United States Supreme 


Court, reported at J 62,840. 


Before Maris, Goopricu and Katopner, Circuit Judges. 


Opinion of the Court 


[Schwegmann Decision Controls Disposition 
of Case] 


Goopricn, Circuit Judge: [In full text] 
This case is before us for the second time. 
It was previously reported in 185 F. 2d 903 
and the opinion there gives the background 
of the case. It is here again because of the 
Supreme Court decision in Schwegmann 
Brothers v. Calvert Distiller’s Corp., 341 U. S. 
384 (1951). That decision held that a re- 
tailer who did not sign a contract for price 
maintenance is not to be subjected to the 
schedule of a price maintenance plan. In 
our former decision we denied Sunbeam pro- 
tection against Wentling in interstate sales 
but did affirm the granting of the injunction 
against intrastate sales at less than the price 
Sunbeam had fixed. It is now clear in view 
of the Supreme Court decision that even 
when we cut down the protection Sunbeam 
wanted we still gave it more than it should 
have had. The Supreme Court’s conclusion 
is perfectly clear. One who does not sign a 
price maintenance contract cannot be sub- 
jected to the non-signer provisions of a 
state fair trade law where interstate com- 
merce is involved. So it would seem, then, 
that Sunbeam is entitled to no protection 
at all against Wentling, a non-signer. 


1See Restatement of Torts, §§ 712, 717. 
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[Injury to Trade-Mark Theory] 


But Sunbeam comes into court upon re- 
hearing with a second string to its bow. 
It says that it has valuable trade-mark 
rights in its razors. It sells these razors 
through retailers a large number of whom 
have signed price maintenance contracts. 
These retailers have to spend a large per- 
centage of their gross receipts in selling 
costs. If merchandise is sold at a lower 
price than these retailers can afford to sell 
they cannot compete successfully against 
the price cutters and will turn to someone 
else’s razors instead of selling Sunbeam 
Shave-masters. This is an injury, it is 
argued, to Sunbeam’s trade-mark and should 
be prevented by law. 

The consequences of accepting the argu- 
ment almost take one’s breath away. It is 
perfectly true that a trade-mark is entitled 
to protection. Nor does it require any fair 
trade act to give such protection. 3 

For instance, if Wentling sold his own or 
someone else’s razors as those of Sunbeam 
he would be in trouble. One of the best 
established forms for relief against unfair 
competition is that given against one palm- 
ing off his goods as those of another2 But 
Wentling does not sell Sunbeam’s razors as 
Wentling’s; he sells Sunbeam’s razors as 
Sunbeam’s.? There is no deception or palm- 


? Which, according to the Restatement of 
Torts, § 736, he has an affirmative right to do. 
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ing off. Sunbeam says that if Wentling 
wants to sell its razors below the estab- 
lished price he should take off the identify- 
ing trade-mark. Suppose he did. He 
certainly could not put on his own mark 
and sell Sunbeam razors as his, Wentling’s. 
And if he sold them with no mark at all but 
just as “good electric razors” could not 
Sunbeam, on the very argument it makes 
here, complain that Wentling was interfering 
with its trade-mark by not allowing the 
customer to know that the good razor which 
he buys from Wentling is in fact made by 
Sunbeam? If Sunbeam’s argument made 
to us is sound, we do not see why the 
other conclusion would not follow. Yet 
this is the very thing which the Supreme 
Court, and others, have said Wentling could do.’ 


[Trade-Mark Theory Rejected] 


It would, indeed, be a remarkable result 
to reach in a competitive economy if we 
were to say that a manufacturer could make 
everyone submit to the price he imposes 
upon sales to the consumer. Even a con- 
tract to maintain prices was unlawful prior 
to the Miller-Tydings amendment to the 
Sherman Act as the famous Dr. Miles and 
Hartman decisions show.* To the extent that 
a manufacturer can get the same result 
without contract because of some theory of 
trade-mark protection, competition at the 
retail level in the sale of trade-marked 
goods is obviously going to be very much 
lessened. 

A patentee is given a monopoly by legal 
grant. But even a patentee, who can ex- 
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clude everyone else from making his pat- 
ented article, cannot control the price at 
which others may sell his articles to con- 
sumers.® The protection given to the owner 
of a trade-mark certainly should not be 
greater than that given to the holder of a 
legal monopoly, the patentee. 


[No Rights Against Non-Signer] 


Our conclusion here is free from doubt. 
Sunbeam’s rights under the fair trade act 
against a non-signer are shown by the 
decision in the Schwegmann case. There are 
no such rights. Sunbeam’s rights against 
Wentling based on the common law of 
trade-mark protection are certainly to be 
recognized but they do not go so far as 
Sunbeam urges here. The injunction against 
Wentling must be dissolved. 


[Proof of Counter-Claim Restored] 


Wentling put in a counter-claim in the 
trial court when this case was brought up. 
That counter-claim was dismissed without 


consideration because of the position taken 


with regard to Sunbeam’s rights under the 
fair trade acts. The counter-claim is to 
be restored and Wentling given an oppor- 
tunity to make what proof he can under it. 
We do not pass in any way upon the merits 
of his counter-claim. 


[Judgment Reversed and Remanded| 


The judgment of the District Court is 
reversed and the case remanded for further 
proceedings consistent with this opinion. 


3 See Old Dearborn Co. v. Seagram Corp., 299 
U. S. 183, 195, ‘‘Section 2 of the act does not 
prevent a purchaser of the commodity bearing 
the mark from selling the commodity alone at 
any price he pleases.’’ 

The Supreme Court has also held that one 
may use the manufacturer’s trade-mark when 
he repacks and resells the trade-marked goods 
so long as he does not deceive the public 
thereby. Prestonettes, Inc. v. Coty, 264 U. S. 
359 (1924). One may also use the trade-mark 
on the goods when they are sold second hand so 
long as he indicates clearly that they are ‘‘used’”’ 
products. Champion Spark Plug Co. v. Sanders, 
etc., 331 U. S. 125 (1947). Moreover, one may 
buy trade-marked goods and use them in the 
manufacture of new products which may be 
advertised to show the use of trade-marked 
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materials in them. Forstmann Woolen Co. v. 
J. W. Mays Co., 71 F. Supp. 459 (E. D. N. Y. 
1947) and 89 F. Supp. 964 (E. D. N. Y. 1950). 
See also Restatement of Torts, §§ 736, 737. 

4 Dr. Miles Medical Company v. John D. Park 
é Sons Company, 220 U. S. 373 (1911); John D. 
Park & Sons v. Hartman, 153 Fed. 24 (6th Cir. 
1907). 

5 See Bauer v. O’Donnell, 229 U. S. 1 (1913); 
Straus, etc., R. H. Macy & Co. v. Victor Talking 
Machine Co., 243 U. S. 490 (1917); United States 
v. Univis Lens Co., Inc., 316 U. S. 241 (1942). 
A patentee may, however, fix by contract the 
price at which his licensees may sell the pat- 
ented article. See Bement v. National Harrow 
Co., 186 U. S. 70 (1902) and United States v. 
General Electric Co., 272 U. S. 476 (1926). 
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[| 62,936] Sutphen Estates, Inc. v. The United States of America, Loew’s Incor- 
porated, Warner Bros. Pictures, Inc. et al. 


In the Supreme Court of the United States. 
ber 5, 1951. 


Appeal from the United States District Court for the Southern District of New York. 
Dismissed. 


No, 25. October Term, 1951. Novem- 


Sherman Antitrust Act 


Right of Intervention in Government Antitrust Proceeding—Lessor’s Right When 
Guarantor of Lease Is Ordered To Divorce Interests—Permissive Intervention.—A lessor 
of theatre properties, who is the beneficiary of a guaranty executed by a motion picture 
producer-distributor and theatre owner on the lease, has no right to intervene in a gov- 
ernment antitrust proceeding where a decree ordered the motion picture producer- 
distributor and theatre owner (the guarantor) to divorce its theatre business from its 
production and distribution business and where a plan of reorganization provided that 
the guaranty will be assumed by a new theatre company. The lessor will not be bound 
by the decree in the antitrust proceeding, and the lessor has not maintained the burden 
of showing that it will be adversely affected by the distribution of the property under 
Rules 24 (a) (2) and 24 (a) (3) of the Federal Rules of Civil Procedure. The lessor’s 
claim of injury is too speculative and too contingent to conclude that the lower court 


abused its discretion in denying leave to intervene under Rule 24 (b). 
See the Sherman Act annotations, Vol. 1, J 1570, 1610.371. 


For the appellant: 
Shipman, Milton Black, 


For the appellee: 
Charles H. Weston. 


[Rules of Civil Procedure—IL ntervention] 


Mr. Justice Douctas delivered the opin- 
ion of the Court [In full text]: Rule 24 (a) 
of the Federal Rules of Civil Procedure 
provides in part as follows: 


“(a) Intervention -of Right. 
timely application anyone shall be 
mitted to intervene in an action: ass 
(2) when the representation of the appli- 
cant’s interest by existing parties is or 
may be inadequate and the applicant is 
or may be bound by a judgment in the 
action; or (3) when the applicant is so 
situated as to be adversely affected by 
a distribution or other disposition of prop- 
erty which is in the custody or subject 
to the control or disposition of the court 
or an officer thereof.” 


Upon 
per- 


[Right to Intervene in Government Antitrust 
Decree Claimed] 


Appellant claims intervention of right in 
the Sherman Act proceedings involving the 
reorganization of certain producers and 
distributors of motion picture films whose 
activities had been found to violate the Act. 
See United States v. Paramount Pictures, Inc., 
334 U. S. 131. If appellant may intervene 
as of right, the order of the court denying 
intervention is appealable. See Railroad 
Trainmen v. B. & O. R. Co., 331 U. S. 519, 
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H. G. Pickering (Mudge, Stern, Williams and Tucker, B. F. 
and Leonard Garment, of counsel), of New York, N. Y. 


Philip B. Perlman, Solicitor General of the United States, and 
Joseph M. Proskauer for Warner Bros. Pictures, Inc., et al. 


524; 32 Stat. 823, as amended, 15 U. S. C. 
(Supp. II) §29. It was to resolve that 
question that we-postponed the question 
of our jurisdiction of the appeal to the 
hearing on the merits. 


[Decree Orders Divorcement of 
Warner Bros.] 


The present controversy stems from the 
reorganization of Warner Bros. Pictures, 
Inc., pursuant to a decree of the court in 
the Sherman Act proceedings. Under this 
decree provision is made for the divorce- 
ment of Warner’s theatre business from its 
production and distribution business. The 
various steps in the reorganization are not 
material here. It is sufficient to note that 
according to the plan the stockholders of 
Warner will vote a dissolution of Warner. 
Two new companies will be formed, one to 
receive the theatre assets, the other to re- 
ceive the production and distribution assets. 
Each of the new companies will distribute 
its capital stock pro rata to Warner’s stock- 
holders. 


[Lessor’s Guaranty to Be Assumed 
by a New Company] 


Warner is a guarantor of a lease of 
theatre properties made by appellant to a 
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subsidiary of a subsidiary of Warner. The 
lease, executed in 1928 and modified in 1948, 
is for a term of 98 years. The plan of 
reorganization submitted to the stockhold- 
ers provides, as we read it and as construed 
by counsel for appellees on oral argument, 
that liabilities of the class in which the 
guaranty falls will be assumed by the new 
theatre company. Appellant seeks interven- 
tion to.protect its guaranty. 


[Lessor Not Bound by Decree 
Under Rule 24(a)(2)] 


There is intervention as of right under 
Rule 24(a)(2) “when the representation of 
the applicant’s interest by existing parties 
is or may be inadequate and the applicant is 
or may be bound by a judgment in the 
action.” Appellant, however, is not a privy 
of Warner; its rights not only do not derive 
from Warner, they are indeed adverse to 
Warner. The decree in this case, like that 
in Credits Commutation Co. v. United States, 
177 U. S. 311, therefore is not res judicata 
of the rights sought to be protected through 
intervention. 


[Lessor Claims to Be Adversely Affected 
Under Rule 24(a)(3)] 


Nor is appellant entitled to intervene as 
of right by reason of Rule 24(a)(3). It is 
true that this is a case of “a distribution or 
other disposition of property which is in 
the custody or subject to the control or 
disposition of the court . . .” within the 
meaning of Rule 24(a)(3). For it is the 
authority of the court under the Sherman 
Act that sanctions and directs the reor- 
ganization. United States v. Paramount Pic- 
tures, Inc., supra, pp. 170 et seg. Appellant 
argues that it is “adversely affected” by the 
disposition of the property. It points out 
that under the plan its guarantor is dis- 
solved and his property divided among two 
rew companies, only one of which assumes 
the guarantor’s liabilities under the lease. 
It argues that it is entitled to a judicially 
ascertained equivalent for the Warner guar- 
anty. And it claims that in this case that 
equivalent would be a guaranty by each of 
the new companies. 


[Burden of Showing Adverse Affect 
Not Maintained] 


We do not think, however, that on this 
record appellant has shown that it will be 
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“adversely affected” by the reorganization 
within the meaning of Rule 24(a)(3). It 
will have the guaranty of the new theatre 
company. No showing is made or attempted 
that that company lacks the financial 
strength to assume the responsibilities of 
the guaranty. No showing is made or at- 
tempted that the contingent liability under 
the guaranty is so imminent and onerous 
as to make the guaranty of the new com- 
pany substantially less valuable than the 
guaranty of Warner’s. For all we know, a 
guaranty of a company in the theatre busi- 
ness, freed from the hazards of the produc- 
tion and distribution business, may be even 
more valuable than the guaranty of War- 
ner’s. We do not pass here on the fairness 
of the plan of reorganization. Cf. Conti- 
nental Co. v. United States, 259 U. S. 156. 
We hold only that appellant has not main- 
tained the burden of showing that under 
Rule 24(a)(3) it may intervene as of right. 


[Claim of Injury Too Speculative and 
Contingent to Permit Permissive 
Intervention | 


Permissive intervention is governed by 
Rule 24(b). But we have said enough to 
show that the claim of injury to appellant 
is too speculative and too contingent on 
unknown factors to conclude that there was 
an abuse of discretion in denying leave to 
intervene. The court had ample reason to 
prevent the administration of the decree 
from being burdened with a collateral issue 
that on this record can properly be adjudi- 
cated elsewhere. The appeal is therefore 
dismissed. 

Mr. Justice Jackson, Mr. JuSTICE CLARK, 
and Mr. Justice Minton took no part in the 
consideration or decision of this case. 


[ Dissenting] 
Mr. Justice Brack, dissenting. 


Warner Brothers, Inc., has been guar- 
antor on a lease of theater properties made 
by appellant Sutphen Estates. Under a 
court decree of dissolution Warner is to be 
spilt up into two companies, only one of 
which will expressly assume the Warner 
guarantee to Sutphen. Sutphen’s lease can 
no longer be guaranteed by the combined 
assets of the illegal corporation we have 
ordered dissolved. Perhaps it is inevitable 
that the guarantee will be impaired to some 
extent, but we should insure that Sutphen 
suffers no more than its fair share of what- 
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ever losses may result from the enforcement 
of the antitrust laws. 


[[ssue of Impairment Should 
Be Determined] 


I am of the opinion that the issue of im- 
pairment can best be and should be deter- 
mined by the District Court as a part of 
the dissolution proceedings. Furthermore, 
I cannot assent to an opinion that permits 
this question of impairment to remain open 
for adjudication elsewhere at some indefi- 
nite time in the future. 
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[Dissolution Will Be Incomplete] 


Dissolution of Warner, which we have 
ordered, cannot be completely consummated 
if the decree leaves in doubt whether both 
new companies are jointly obligated on 
Sutphen’s lease. Cf. Continental Insurance 
Co. v. United States, 259 U.S. 156, 173-174. 
Surely, if we have the power to order a 
dissolution to prevent Sherman Act viola- 
tions, we have power to insure that the 
newly created companies are permanently 
and totally disinterested in each other’s 
future activities, and are in no way united 
by past obligations. 


[| 62,937] Sunbeam Corporation v. Civil Service Employees’ Co-operative Asso- 


ciation. 


In the United States Court of Appeals for the Third Circuit. 
Filed November 1, 1951. 


October 15, 1951. 


No. 10,344. Reargued 


Appeal from a judgment of the United States District Court for the Eastern. District 


of Pennsylvania. Reversed and remanded. 


Pennsylvania Fair Trade Act and Sherman Antitrust Act 


Fair-Trade Enforcement Against Non-Signers—Interstate Character of Non-Signer’s 
Sales—Interstate Character of Enforcing Party’s Business Governs.—A manufacturer of 
electrical appliances is not entitled to an injunction restraining a cooperative association 
from selling such appliances at prices below those established in fair-trade contracts in 


the state although the sales of the association may be intrastate in character. 


It is the 


interstate character of the enforcing party’s commerce that determines whether the Sher- 
man Antitrust Act is violated for it is the enforcing party’s price-fixing scheme which 


constitutes a trade restraint. 


The enforcing party seeks to make nation-wide*such a 


scheme by enforcing the non-signer provisions of local law in each of the states where 


a fair trade act has been established. 


See the Sherman Act annotations, Vol. 1, 
mentary, Vol. 2, 7076, 7290, 7306; State Laws 


1 1250.136; Resale Price Maintenance Com- 


annotations, Vol. 2, § 8724, 8724.35. 


For the appellant: James P. McCormick, Philadelphia, Pa. 
For the appellee: C. Russell Phillips, Philadelphia, Pa. 


Reversing and remanding the judgment of the District Court, reported at 1 62,681, 
and upon reargument of the Court of Appeals opinion, reported at {] 62,799, 187 F. 2d 


768. 


Before Maris, Goopricu and KaLopner, Circuit Judges. 


Opinion of the Court 
[Reargued in Light of S chwegmann Decision] 


Goopricu, Circuit Judge: [In full text] 
This case, like the companion litigation in 
Sunbeam Corporation v. S. A. Wentling, 
(opinion filed herewith), makes its second 
appearance in this Court following the 
Supreme Court decision in Schwegmann 
Brothers v. Calvert Distiller’s Corp., 341 
U. S. 384 (1951). Our earlier decision is 
reported in 187 F. 2d 768. 


{ 62,937 


[Theory That Non-Signer’s Sales 
Are Intrastate] 


We need not repeat here what was said 
in the earlier discussion nor what has been 
said in the companion case to which refer- 
ence has just been made. The only new 
point we have in this case, and that Sun- 
beam urges strongly, is that the defendant 
association conducts only local business and, 
therfore, its sales are all intrastate. Since 
they are intrastate, the argument runs, 
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Congressional action or inaction has noth- 
ing to do with the situation and the state 
fair trade law controls. Since the state 
fair trade law imposes the obligation to 
maintain prices upon non-signers as well 
as upon signers, the defendant association 
must, therefore, be enjoined from violating 
the state law. It is argued that even if 
goods come from without the state, when 
they have come to rest here they are’ no 
longer in interstate commerce and _ are, 
therefor, subject to the state law in every 
respect. Many decisions are cited to this 
effect including our well-known friend, 
Schechter Corp. v. United States, 295 U. S. 
495 (1935). 


[Theory Contrary to Schwegmann Holding] 


One of the troubles with this argument 
is that it is directly contrary to the result 
reached by the Supreme Court in Schweg- 
mann Brothers v. Calvert Distiller’s Corp. 
There the whiskey was manufactured in 
Maryland and was sent to distributors in 
Louisiana. These distributors sold some 
of it to retailers in Louisiana among whom 
were Schwegmann Brothers. They sold the 
liquor in their store to local buyers. Where 
the consumption took place we do not 
know but at any rate the local retail sales 
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were in Louisiana. Those are the same 
facts as found in the present case. If the 
fair trade acts do not help Calvert to main- 
tain the retail prices on whiskey in over- 
the-counter sales in Louisiana, they certainly 
cannot help Sunbeam to maintain the price 
of razors in over-the-counter sales in Phila- 
delphia.* 


[Character of Enforcing Party's 
Commerce Governs| 


The reason is clear. It is the interstate 
character of Sunbeam’s commerce that is 
crucial and governing for it is Sunbeam’s 
price fixing scheme which constitutes a 
trade restraint. This is the plan Sunbeam 
seeks to make nationwide by enforcing the 
non-signer provisions of local law in each 
of the states where a fair trade act has 
been established. This marketing plan is 
quite similar to the one struck down by the 
Supreme Court in Dr. Miles Medical Co. 
uv. Park & Sons Co:, 220 U. S. 373 (1911), 
where the pressure was applied against 
local stores making local sales. 


[Judgment Entered for Defendant} 


The judgment of the District Court is 
reversed and the case remanded with direc- 
tion to enter judgment for the defendant. 


[f 62,938] David E. Milgram, Samuel Milgram, Nathan Milgram, Frances Kret, and 


Bessie Hoberman, co-partners trading as Boulevard Drive-In Theatre v. Loew’s Inc., 
Paramount Pictures Corporation, R. K. O. Radio Pictures, Inc., Twentieth Century-Fox 
Film Corporation, United Artists Corporation, Universal Film Exchanges, Inc., Columbia 
Pictures Corporation, and Warner Bros. Pictures Distributing Corporation; Hamilton 
Street Realty Company, Embassy Corporation of Allentown, and Max Korr and Leon 
Korr, co-partners trading as Max Korr Enterprises, and College Theatre Amusement 
Co., intervening defendants. 


In the United States Court of Appeals for the Third Circuit. 
10,441. Argued June 19, 1951. Filed October 31, 1951. 

Appeal from the United States District Court for the Eastern District of Pennsyl- 
vania. Affirmed and appeal of intervening defendants dismissed. 


Nos. 10,439, 10,440, and 


Sherman Antitrust Act 


Findings of Fact Supporting Finding of a Conspiracy—Uniform Denial of First 
Runs to Drive-In Theatre—Conscious Parallel Business Practices—Use of Prior Decree 
Against Defendants—Inference of Concerted Action—Burden of Explaining Away Infer- 
ence.—The finding of a trial court that distributors of motion pictures conspired to refuse 
to license pictures on a first-run basis to a drive-in theatre, in pursuance of a general 
conspiracy to relegate drive-in theatres to a second-run status, in violation of the anti- 
trust laws, is adequately supported by the record. The unanimity with which the dis- 


1In all material respects, the Louisiana stat- 
ute involved in the Schwegmann case is similar 
to the Pennsylvania statute involved here. See 


Trade Regulation Reports 


La. Gen. Stat., §§ 9809.1 et seq., and Act of 
June 5, 1935, P. L. 266, §§ 1-5, as amended, 73 
Purdon’s Pa. Stats. Ann. §§ 7-10. 
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tributors made this refusal, the substantial unanimity with which they gave the drive-in 
a 28-day clearance, the fact that each acted with knowledge of the policies of the other, 
and the fact that the reasons for their refusals were not specifically applicable to the 
drive-in but were applicable to all drive-in theatres form the basis of an inference of joint 
action. Although these conscious parallel business practices may not be sufficient evidence 
to infer concerted action, when the fact that each distributor also would refuse to license 
first runs even if a -higher rental was offered is added, the inference of conspiracy is 
strengthened. The past proclivity of the distributors to unlawful conduct, as found in 
Umited States v. Paramount Pictures where one of the conspiracies was identical in scope 
and nature as to the one in the present case, further strengthens the inference of con- 
spiracy. The burden of explaining away the inference of joint ‘action has not been met 
by the distributors. 


See the Sherman Act annotations, Vol. 1, { 1220.273, 1220.503; Clayton Act annota- 
tions, Vol. 1, § 2036.68. 


Clayton Antitrust Act 


Right of Intervening Defendants to Appeal from a Decree Entered Against the Pri- 
mary Defendants—Not Legally Aggrieved by the Decree.—Intervening defendants, motion 
picture exhibitors who operate first-run theatres, cannot appeal from a decree requiring 
the primary defendants, motion picture distributors, to give a drive-in theatre an equal 
opportunity with the operators of conventional theatres to bid for pictures on the first 
run. Such defendants are not legally aggrieved although they may sustain an economic 
injury from new competition. 


See the Clayton Act annotations, Vol. 1, J 2036.64. 


Attorney’s Fees—Allowance in Actions for Injunctive Relief—Statutory Limitations. 
—In a proceeding for injunctive relief against threatened loss or damage by reason of 
a violation of the antitrust laws, an allowance of attorney’s fees to the plaintiff is properly 
denied since Section 16 of the Clayton Antitrust Act, under which such relief is granted, 
makes no provision for such an allowance to the successful plaintiff. 


See the Clayton Act annotations, Vol. 1, f 2036.71. 


Counsel for the parties: Bernard G. Segal and Morris Wolf, Philadelphia, Pa., for 
Loew’s Inc.; Paramount Pictures Corps) R. sk ©. oRadio Pictures, Inc.; Twentieth 
Century-Fox Film Corp.; United Artists Corp.; Universal Film Exchanges, Inc.; Columbia 
Pictures Corp.; and Warner Bros, Pictures Distributing Corp. William A. Gray and 
Albert M. Cohen, Philadelphia, Pa., for David E. Milgram, Samuel Milgram, Nathan 
Milgram, Frances Kret, and Bessie Hoberman, co-partners trading as Boulevard Drive-In 
Theatre. Albert M. Cohen for the intervening defendants. 


Affirming a decree of the District Court, reported at 62,733, 94 F. Supp. 416. 
Before Bias, Chief Judge, and Sratey and Hasrig, Circuit Judges. 


Opinion of the Court 


[Alleged Conspiracy in Denial of 
First Runs] 


STALEY, Circuit Judge: [In full text] Plain- 
tiff, a partnership, owns and operates a 
newly constructed drive-in theater in Allen- 
town, Pennsylvania. It commenced this 


action against the eight major distributors? 
of feature motion pictures, alleging that 
they had conspired to refuse to license 
features on the first run to plaintiff's drive- 
in. The case was tried to the court. The 
district judge found that the uniform 
refusal of all eight distributors to license 
first run films to plaintiff was the result 


1 The eight distributor-defendants are: Loew’s, 
Inec., Paramount Film Distributing Corporation, 
R. K. O. Radio Pictures, Inc., Twentieth 
Century-Fox Film Corporation, United Artists 
Corporation, Universal Film Exchanges, Inc., 
Columbia Pictures Corporation, Warner Brothers 
Pictures Distributing Corporation. The court 
found that approximately 85% of all first-class 
feature films produced in the United States are 
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distributed by the eight distributor-defendants. 
Paramount, R. K. O., Twentieth Century-Fox, 
Warner Bros., and Loew’s will be referred to 
collectively as the ‘‘Big Five’’ or as the ‘‘major 
distributors’ because they were also engaged 
in the exhibition phase of the industry. See 
footnote 8, infra. Columbia, Universal, and 
United Artists will be referred to as the ‘‘minor 
defendants.”’ 
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of concerted action. This was held to be 
an unreasonable restraint of trade in viola- 
tion of the antitrust laws, whereupon a 
decree was entered requiring the distributor- 
defendants to give plaintiff an equal oppor- 
tunity with the operators of conventional 
theaters to bid for pictures on first run. 
From that decree the distributors have 
appealed. Several exhibitors who operate 
first run theaters in downtown Allentown 
and Bethlehem were allowed to intervene; 
they too have appealed from the decree 
entered below. Plaintiff has moved to dis- 
miss the appeal of these intervening defend- 
ants, and this motion is also before us. 
The district court refused to enter an order 
allowing plaintiff an attorney’s fee as a part 
of its costs, and plaintiff has taken an 
appeal. 


[Drive-In Suitable for First Runs] 


The salient facts found by the district 
court are as follows: Plaintiff's theater, 
known as the Boulevard Drive-In, is located 
on a major highway leading from the center 
of Allentown to Bethlehem. It is within the 
city limits of Allentown—2.4 miles from 
the business center of that city, 1.7 miles 
from the common boundary between Allen- 
town and Bethlehem, and less than five 
miles from the business center of Bethlehem. 
The Boulevard was constructed in 1949 
at a total land and building cost of nearly 
$260,000. It accommodates over 900 cars, 
with an estimated capacity of 2500 adult 
patrons. The opinion of the trial judge was 
that in equipment, appointments and con- 
veniences, Boulevard Drive-In is one of 
the finest drive-in theaters in the country 
and that if any drive-in be suitable for the 
showing of first run features, certainly this 
one is. David Milgram, the managing 
partner and an experienced operator, has 
been conducting the theater “along lines 
consistent with the highest grade of moving 
picture entertainment.” 


[Distributors Refusal to License 
First Runs] 


Plaintiff opened Boulevard Drive-In on 
October 19, 1949. It was operated for 
about five weeks as a “dress rehearsal,” 
during which time it showed only old pic- 
tures. Plaintiff planned, however, that when 
the Boulevard reopened the following spring, 
it would be with first run films. During 
the fall of 1949, David Milgram spoke with 
the salesmen and district managers of many 
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of the defendants, requesting features on 
first run when Boulevard Drive-In reopened 
in the spring. In November, 1949, plaintiff’s 
attorney sent registered letters to each of 
the distributor-defendants, wherein he formally 
requested features on first run for plaintiff’s 
theater. Some of the distributors failed 
to reply; others replied with inconclusive 
answers. There is no doubt, however, that 
each distributor decided not to license fea- 
tures on first run to the Boulevard. More- 
over, six of the distributors (the Big Five 
and Universal) have now offered plaintiff 
a run 28 days after first run. The district 
managers of each of the distributors testi- 
fied that their companies would not license 
first run features to the Boulevard even 
should plaintiff offer to pay a rental in 
excess of that offered by one of the down- 
town Allentown theaters. Each asserted 
that his company had arrived at this deci- 
sion independently and had made no agree- 
ment with any other distributor. In fact, 
each stated he had no knowledge that any 
other distributor had refused to license 
first runs to the Boulevard. 


[Reasons for Refusals| 


The district managers testified with re- 
spect to the business reasons which prompted 
their companies to adopt this policy. Aside 
from minor variations, these reasons are 
essentially the same. They fall into two 
categories. First, the distributors declared 
that the drawing power of a conventional 
downtown theater is superior to that of a 
drive-in. The importance of the “drop-in” 
trade in the downtown area was stressed. 
The conventional theater has afternoon and 
early evening performances, whereas the 
drive-in is naturally limited to hours of 
darkness. Emphasis was placed on Satur- 
day matinees for children. In this area a 
drive-in is a seasonal enterprise limited to 
seven or eight months, only several of 
which are so-called peak months. The dis- 
tributors agreed that drive-in theaters are 
more susceptible to the whims of the weather. 
And it can hardly be denied that the drive- 
in’s appeal is limited to those who have the 
use of an automobile. 

Secondly, the distributors testified that 
the showing of a feature on first run at a 
drive-in would reduce the income derived 
from subsequent runs. They asserted that 
first run showings are, in a sense, show 
cases for subsequent runs, in that the first 
run showing at a downtown theater gives 
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a picture prestige which is important in 
“establishing” it in the neighboring area. 
Further, they emphasized the advertising 
value of a central city marquee. 


[Theatre Competition in Area] 


The trial judge found that the Boulevard 
was in substantial competition with theatres 
in both Allentown and Bethlehem. In down- 
town Allentown, first run features are 
shown in seven theaters,’ one of which also 
plays features on a subsequent run. First 
run features are shown in four theaters in 
Bethlehem. 


[No Financial Interests in Competing 
Theaters] 


It should be noted that none of the 
distributor-defendants has a financial interest 
in any of the first run theaters in Allen- 
town or Bethlehem.*? Three of these Allen- 
town theaters are operated by intervening 
defendant Hamilton Street Realty Company. 
Hamilton is affiliated with the Fabian in- 
terests, which operate a total of sixty 
theaters in the eastern part of the United 
States. 


[Trial Court’s Findings] 


The trial court found that each distributor 
adopted and adhered to the uniform course 
of excluding plaintiff from competing for 
first runs and that each acted with knowl- 
edge that all the others were so doing. 
Testimony to the effect that each proceeded 
in ignorance of the others was termed by 
the district judge incredible. Weighing this 
evidence of consciously parallel practices 
on the part of the distributors in the factual 
context of this case, the trial court con- 
cluded that a finding of a conspiracy in 


?The largest of the first run theaters in 
downtown Allentown is the Colonial, with a 
seating capacity of approximately 1800. The 
other six accommodate approximately 1700, 
1400, 1000, 900, 865, and 800, respectively. 

%Intervening defendant Embassy Corporation 
of Allentown operates two first run theaters in 
Allentown and two in Bethelehem. Interven- 
ing defendants Max Korr and Leon Korr oper- 
ate one first run theater in Allentown while 
the fourth intervenor, College Theatre Amuse- 
ment Co., operates one theater in Bethlehem. 

‘The distributor-defendants have cited West- 
way Theatre v. Twentieth Century-Fox F. 
Corp., 30 F. Supp. 830 (1940), affirmed 113 F. 
2d 932 (C. A. 4, 1940), and Fifth and Walnut, 
Inc. et al. v, Loew’s, Inc., 176 F. 2d 587 (CHAS 
2, 1949), cert. denied 338 U. S. 894 (1949). In 
the former case, there was a finding by the 
judge of no conspiracy. In the latter, the same 
issue was submitted to a jury, which returned 
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violation of Section 1 of the Sherman Act 
was warranted. 


[Appeal—Are Findings Clearly Erroneous ?| 


The distributor-defendants argue on ap- 
peal that the evidence is insufficient to 
justify an inference of agreement among 
them. But in this modern era of increasing 
subtleties, it is rare indeed for a conspiracy 
to be proved by direct evidence.* There is 
no dispute over the proposition that cir- 
cumstantial evidence will sustain a finding 
of conspiracy. An experienced trial judge 
has heard the evidence and passed upon 
the credibility of the witnesses in this case; 
his conclusion is that an inference of joint 
action on the part of the distributors is 
warranted. The sole question now before 
us on this appeal is whether the trial judge’s. 
findings of fact are clearly erroneous. See 
Rule 52 of the Federal Rules of Civil 
Procedure, 


[Conscious Parallel Business Practices] 


Our starting point in analyzing the evi- 
dence is the complete unanimity with which 
all the distributors refused to license fea- 
tures on first run to plaintiff and the sub- 
stantial unanimity with which they gave 
the Boulevard a 28 day status. Further, 
each distributor acted with knowledge of 
the policies of his competitors. It is clear 
that the reasons advanced by the distribu- 
tors were not reasons peculiarly applicable 
to the Boulevard Drive-In or to Allentown, 
but were, with a few exceptions,’ applicable 
to all drive-in theaters. The district court 
properly concluded that the district man- 
agers were putting into effect in Allentown 
a general program adopted and adhered to 
by the directing heads of each distributor 


a verdict for the defendants distributors. Thus, 
in each case the Court of Appeals merely af- 
firmed the finding below. This was particularly 
stressed in the opinion of the Court of Appeals 
for the Second Circuit in’ Fifth ang Walnut, Ine. 
v. Loew’s, Inc., supra. For example, in speak- 
ing of a move-over arrangement there, the court 
stated, p. 591: “This is not to say that the 
jury could not have found, particularly against 
the background of the motion picture industry 
as it is now known, that the move-over ar- 
rangement was part of such a conspiracy. But 
the jury did not so find, and the alternative 
which they chose was properly offered to them 
in the court’s charge.’’ See also Bordonaro 
Bros. Theatres v. Paramount Pictures, 176 F. 2d 
594 (C. A. 2, 1949), where a finding of conspiracy 
was affirmed. 

5 The reasons relating to weather and climate 
would, of course, be less applicable in the South 
and in southern California. 
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to relegate drive-ins to second run status. 
This uniformity in policy forms the basis 
of an inference of joint action. This does 
not mean, however, that in every case mere 
consciously parallel business practices are 
sufficient evidence, in themselves, from 
which a court may infer concerted action. 
Here we add that each distributor refuses 
to license features on first run to a drive-in 
even if a higher rental is offered. Each 
distributor has thus acted in apparent con- 
tradiction to its own self-interest. This 
strengthens considerably the inference of 
conspiracy, for the conduct of the distribu- 
tors is, in the absence of a valid explana- 
tion, inconsistent with decisions independently 
arrived at. 


[Paramount Case as Background] 


We think the evidence in this case can 
be profitably viewed against the background 
of United States v. Paramount Pictures, 66 
Pe Supps so25) (DG, iNet Ya" 1946)s9 The 
evidence the government relied on there to 
prove a conspiracy to fix minimum admis- 
sion prices and establish uniform clearances 
and runs was essentially consciously paral- 
lel business practices. The district court, 66 
F. Supp. 341-346, concluded that the dis- 
tributors, the same defendants now before 
this court, had acted in concert in granting 
clearances and runs. The Supreme Court, 
in affirming this finding, declared, 334 U. S. 
131, 146-147: 

“The evidence is ample to support the 
finding of the District Court that the de- 
fendants either participated in evolving 
this uniform system of clearances or ac- 
quiesced in it and so furthered its exist- 
ence.” 


[Past Proclivity of Defendants 
Strengthens Inference] 


The past proclivity of these defendants 
to unlawful conduct has been alluded to 
both by the Supreme Court in the Para- 
mount case, 334 U. S. at p. 147, and by this 
court in Ball v. Paramount Pictures, 169 F. 
2d 317, 320 (1948). It is true that the facts 
of the instant case arose subsequent to the 
time period involved in the Paramount case. 
They arose soon after the Paramount deci- 
sion, and before any decree had been entered 
there against most of the distributor- 
defendants.© We think that the past pro- 
clivity of these defendants to unlawful con- 


6 See Footnote 8, infra. 
™The Philadelphia Exchange area of all the 
distributors includes eastern Pennsylvania, 
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duct may be of some significance here, where 
the conspiracy alleged by plaintiff is iden- 
tical in scope and nature to one of the 
conspiracies found in the Paramount case— 
concerted action to fix a uniform system of 
runs and clearances. The similarity of the 
conspiracy found in the case at bar and 
the nationwide conspiracy considered in the 
Paramount case is striking. On remand, the 
district court in the Paramount case ob- 
served that in smaller communities there 
was either a total absence of or slight com- 
petition from drive-ins. 85 F. Supp. 881, 
894 (D. C. N. Y., 1949). This evidence the 
district court termed significant additional 
proof of monopoly control by the five major 
distributors of the first run theater market. 
Though that court did not mention the 
status of drive-ins in larger cities, the evi- 
dence presented in the case at bar makes it 
clear that the policy of the eight distribu- 
tors, at least in the Philadelphia exchange 
area,’ does not differentiate between smaller 
and larger communities. Further, there is 
no evidence that this policy was conceived 
subsequent to the time period involved in 
the Paramount case. Viewing the facts of 
this case in the light of the specific finding 
in the Paramount case, the inference of con- 
spiracy here is strengthened. 


[Inference of Concerted Action 
- Warranted] 


We think that the district court’s infer- 
ence of a concerted action was warranted 
under the rules laid down by the Supreme 
Court in the Paramount case and in Interstate 
Circmt v. Umited States, 306 U. S. 208 
(1939). The decisions of this court are in 
full accord. Goldman Theatres v. Loews, 
Inc., 150 F. 2d 738 (1945), and Ball v. Para- 
mount Pictures, supra. The Goldman case is 
particularly apposite. There the distribu- 
tors, the identical ones now before this 
court, had uniformly refused to license pic- 
tures on first run to the plaintiff's Erlanger 
Theatre, which the trial court had found 
suitable for the showing of first run fea- 
tures in Philadelphia. In reversing the 
judgment of the district court, which had 
held that no conspiracy had been estab- 
lished, we stated, 150 F. 2d at p. 745: 

“Uniform participation by competitors 


in a particular system of doing business 
where each is aware of the other’s ac- 


southern New Jersey, and parts of Delaware, 
including Wilmington. 
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tivities, the effect of which is restraint of 


interstate commerce, is sufficient to estab- , 


lish an unlawful conspiracy under the 
statutes before us.” 


[Burden to Explain Away the 
Inference} 


We also stated in the Goldman case that 
the burden fell on the defendants to explain 
away the inference of joint action. In that 
case there was a complete failure to shoulder 
that burden, in that none of the officers who 
had responsibility to act for the distributors 
were called to testify. Here the distributor- 
defendants have attempted to meet this 
burden. But we cannot stress too strongly 
that the credibility of those witnesses was 
a matter peculiarly within the province of 
the trial judge. Rule 52, Federal Rules of 
Civil Procedure. See dissenting opinion of 
Judge Goodrich in Ball v. Paramount Pic- 
tures, 150 F. 2d, 321 at 322. 


[Burden Not Met by Distributors] 


The district court in the instant case no 
doubt concluded that the reasons advanced 
by the distributors were not the real ones 
prompting their action, or, at least, that the 
distributors’ policies were not arrived at in- 
dependently. It may be noted that there 
was a conflict between the testimony of 
Milgram and that of many of the district 
managers and salesmen with respect to Mil- 
gram’s alleged requests for first run fea- 
tures. Milgram had testified concerning 
conversations which the distributors’ wit- 
nesses in many cases denied. As the trial 
judge concluded that Milgram’s testimony 
Was more accurate, it is implicit that the 
credibility of defendants’ witnesses was 
damaged in his eyes. We have already 
noted that the district court had termed 
incredible the distributors’ testimony that 
each acted in ignorance of the others. The 
trial judge was also influenced by the fact 
that opinions of each distributor were based 
on mere conjecture, for none had ever ex- 
perimented in licensing features on first 
run to a drive-in. We need hardly say that 
businessmen are not guilty of conspiracy 
because a court finds their business reasons 
poor ones. Yet the district judge was justi- 
fied in giving some weight to the fact that 
experienced officials of all eight distributors 
had made important policy decisions with- 
out engaging in any serious attempt to test 
their validity. At least some of the business 
reasons uniformly advanced by all the dis- 
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tributors were not strictly relevant. The 
fact that a downtown theater is accessible 
to “drop-in” trade, has matinees, and at- 
tracts children on Saturdays is beside the 
point so long as plaintiff offers a guarantee 
which sufficiently protects the distributors. 
We must start with the premise that plain- 
tiff has offered to pay a guaranteed rental 
in excess of the probable total rental to be 
paid by a downtown theater. If the draw- 
ing power of the conventional downtown 
theater is so superior to its open air cousin 
that plaintiff could not continue to offer 
larger rentals, then the competitive forces 
of our economy would effectively dispose 
of plaintiff’s bids for first runs. It is im- 
plicit in the opinion of the district court 
that at least some of the explanations of- 
fered by the distributor-defendants for their 
actions were invalid. The voicing of the 
same invalid reasons for identical equivocal 
actions is of itself sufficient from which to 
infer guilt. 


[Motive Similar to That in 
Goldman Case] 


The distributor-defendants urge strenu- 
ously that the Goldman case is not control- 
ling here, as that case dealt with a monopoly 
situation. In that case one of the distribu- 
tors, Warner Brothers, operated all the first 
run theaters in Philadelphia, whereas in 
the instant case none of the distributors. 
has any financial interest in the theaters in 
Allentown or Bethlehem. We do not think, 
however, that the difference in the factual 
setting substantially lessens the weight we 
should accord the Goldman decision. The 
key question in that case was whether the 
uniform action of all distributors in not 
licensing pictures on first run to Goldman 
was the result of a conspiracy. Admittedly, 
Warner Brothers would have had an ex- 
cellent motive for desiring such joint action. 
Why the other distributors desired such 
action is not quite so obvious, but becomes 
so if viewed against the facts of the motion 
picture industry brought to light in the 
Paramount litigation. In 1945 the Big Five 
distributors dominated the first run theater 
market in the 92 largest cities of the nation. 
85 F. Supp. 881, 894. Thus, each of the 
major distributors, by favoring Warner 
Brothers in Philadelphia, might expect re- 
ciprocal favored treatment in other cities 
where it, in turn, dominated the first run 
theater market. This was apparently the 
motive for conspiracy in the Goldman case, 
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and no doubt aided the court in drawing 
such inference. The motive in the instant 
case is similar. The trial judge found that 
the denial of first runs to plaintiff was the 
result of a nationwide policy of all the dis- 
tributors—a nationwide policy to relegate 
drive-ins to second run status. We have 
no doubt that the five major distributors, 
with large investments in first run, conven- 
tional theaters throughout the country, may 
have been fearful of the competition of this 
new medium of exhibition—the drive-in 
theater.* Their common apprehension read- 
ily explains the unanimity with which they 
refused first runs to plaintiff and the una- 
nimity with which they accorded it second 
run status. Had Boulevard been given films 
on first run, first-class drive-ins throughout 
the country would have demanded similar 
treatment. Hence, the fact that none of the 
distributors operates a theater in Allentown 
is of little significance. The denial of first 
runs to the Boulevard, a purely local situa- 
tion, was thus merely a condition resulting 
from the nationwide policy. The real mo- 
tive for the conspiracy here is thus strik- 
ingly similar to that in the Goldman situation. 
The motive of the minor defendants, as in 
the Goldman case, may not have been as 
strong, but it is apparent that they acquiesced 
in the policy. 


[Sherman Act Violated] 


Our study of the evidence in this case 
has convinced us that the trial judge’s find- 
ing of a conspiracy in violation of Section 1 
of the Sherman Act is adequately supported 
by the record. 


[Motion to Dismiss Appeal of 
Intervening Defendants] 


The second question before us is the mo- 
tion of plaintiff to dismiss the appeal of the 
intervening defendants. The district court 
found no unlawful conduct on their part, 
and as to them, dismissed the complaint 
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without costs. The sole problem for our 
consideration is whether these intervenors 
have been legally aggrieved in any way by 
the decree entered below. It is settled law 
that even a party cannot appeal from a 
decision which is not adverse to him. 
Stearns-Roger Mfg. Co. v. Brown, 114 Fed. 
939 (1902); Ailes v. United States, 50 F. 2d 
808 (C. A. 3, 1931). The decree of the dis- 
trict court was not directed at the interven- 
ing defendants. Where an injunction is 
granted, one cannot generally appeal from 
the order unless he is directly or indirectly 
restrained from the performance of some 
act. See 4 C. J. S., Appeal and Error, § 183. 
The intervening defendants contend, how- 
ever, that the decree adversely affects them 
because it will result in the admission of 
plaintiff's theater to a first run status in 
competition with them. 


[Motion Granted] 


It may very well be that the effect of the 
decree will be to injure the intervenors eco- 
nomically. But they can hardly contend 
that they have a legal right to be free from 
competition. The injury from competition 
is generally damnum absque injuria. Prior 
to the entry of the district court’s decree, 
each of the distributor-defendants would 
have been free to license films on first run 
to plaintiff, and no legally protected interest 
of the other first run exhibitors would have 
been invaded. We cannot discern how the 
intervenors have now acquired greater 
rights merely because the distributor- 
defendants here have combined not to 
license first runs to plaintiff, and have now 
been enjoined from so doing. We think 
plaintiff's motion to dismiss the appeal of 
the intervening defendants should be granted. 


[Attorney's Fees Properly Denied in 
Injunction Suit} 
Plaintiff's appeal from the district court’s 
refusal to allow it an attorney’s fee we deem 


8 On remand, the district court in the Para- 
mount case decided that the proper remedy 
should be a divorcement of the business of the 
major defendants as exhibitors from their busi- 
ness as producers and distributors. The court, 
in its opinion, declared that vertical integra- 
tion furnished the incentive for carrying out 
the conspiracy. 85 F. Supp. 881, 895-6. On 
November 8, 1948, a consent decree was entered 
as to R. K. O. It provided for the divorcement 
of R. K. O.’s theater assets from other assets. 
See CCH Trade Regulation Reports [1948-1949 
TRADE CASES {f 62,335]. Two independent 
corporations were to be formed for that pur- 
pose. A similar consent decree was entered 
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as to Paramount on March 3, 1949. CCH Trade 
Regulation Reports [1948-1949 TRADE CASES 
{ 62,377]. A final decree was entered as to 
Warner Brothers, Loew’s and Twentieth Cen- 
tury-Fox on February 8, 1950, CCH Trade 
Regulation Reports, °48-’51 Court Decisions, 
{| 62,573. This decree was essentially the same 
as the consent decrees entered against R. K. O. 
and Paramount. The Supreme Court affirmed 
on June 5, 1950, 339 U. S. 974. 

In 1951, consent judgments were entered 
against Warner Brothers and Twentieth Cen- 
tury-Fox and were substituted for the earlier 
decrees. See CCH Trade Regulation Reports, 
48-51 Court Decisions, {| 62,765, 62,861. 
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without merit. Plaintiff seeks equitable re- 
lief only; hence the scope of its remedy is 
defined and necessarily limited by Section 
16 of the Clayton Act, 15 U. S. C. A. § 26. 
Section 16, unlike Section 4 (15 U. S. C. A. 
§ 15), makes no provision for the allowance 
of an attorney’s fee to the successful plain- 
tiff. See Decorative Stone Co. v. Building 
Trades Council, 23 F. 2d 426, 428 (C. A. 2, 
1928); Alden-Rochelle v. American Society 
of C. A. and P., 80 F. Supp. 888, 899 (D. C. 
N. Y., 1948). The district court very prop- 
erly refused to enter the requested order. 


[Decree A ffirmed—A ppeal of Intervening 
Defendants Dismissed] 


The decree of the district court (Nos. 
10,439 and 10,440) will be affirmed. The 
appeal of the intervening defendants (No. 
10,441) will be dismissed. 


[Dissenting Opinion] 


HastiE, Circuit Judge, dissenting: Believ- 
ing that findings of the trial court, essential 
to its decision in appeal No. 10439, are 
clearly wrong, I think its judgment should 
be reversed. Moreover, I think that in ap- 
plying the law to the facts, the district 
court proceeded on an erroneous conception 
of the relationship among alleged conspira- 
tors which must be proved to establish a 
combination in violation of the antitrust 
laws. 

I 


[Finding of General Conspiracy Unwar- 
ranted | 


It was the district court’s ultimate and 
decisive finding of fact that the defendant 
motion picture distributors were “putting 
into effect in Allentown a general program 
adopted and adhered to by the directing 
heads of the industry to relegate drive-in 
theatres generally to a second-run status.” 2 
The court explicitly predicated this finding 
upon the testimony of the eight district 
Managers who represented the defendants 
in the Allentown area and the approval of 
their views in affidavits executed by respon- 
sible national officers of the defendants and 


Court Decisions 
Milgram v. Loew’s Inc. 


Number 228—42 
11-19-51 


admitted into evidence by stipulation. The 
items in the testimony of the area managers 
which the district court and this court con- 
sidered suggestive of a nation wide con- 
spiracy have not been specified. Therefore, 
no more can usefully be said here than that 
to me the entire testimony of the district 
managers can reasonably be construed only 
as statements of views and conclusions lim- 
ited to the Allentown area and the unde- 
sirability of first run exhibitions by a 
drive-in theatre in that area. In some of 
the testimony this limitation was plainly 
stated. Elsewhere it was implicit. Whether 
the same considerations would be applica- 
ble and controlling elsewhere these wit- 
nesses were not competent to say and did 
not purport to say. 


[Confirmation of Area Decisions Miscon- 
strued | 


I think the key to the district court’s 
reasoning about the significance of this tes- 
timony is to be found in its stated opinion 
that “it is highly important” that affidavits 
of top sales executives of the several dis- 
tributors confirmed the reasoning and deci- 
sions of the area managers. But in my view 
this confirmation means only that the de- 
fendants remembered the decision of the 
Supreme Court against them in Interstate 
Circuit v. Umited States, 1939, 306 U. S. 208. 
There, in a motion picture conspiracy case 
concerning decisions local to the south- 
western area, the Court indicated that the 
failure of these same distributors to offer 
denials of conspiracy by national executives 
in addition to denials by regional represent- 
atives of limited jurisdiction suggested in- 
ability to deny conniving at the national 
level. After that experience competent 
counsel for the distributors could hardly 
refrain from calling national executives to 
confirm denials of conspiracy by local agents 
in any future case where national officers 
could offer such confirmation. It seems to 
me that where the absence of a certain type 
of testimony has been viewed by the Su- 
preme Court as suggestive of conspiracy in 
one case, the presentation of such testimony 


*+The substance of this finding appears a 
second time and is elaborated in the following 
summation near the end of the district court’s 
opinion: “I am of the opinion that a restraint 
of commerce in the distribution of motion pic- 
tures which is imposed as a result of the adop- 
tion of a general policy, implemented by a 
system of clearances intended to operate uni- 
formly throughout the entire field of exhibition 
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and wholly to suppress a new form of competi- 
tion, is an unreasonable restraint and I hold 
that these defendants in imposing such a re- 
straint are violating the antitrust laws.’’ 

Later, in disposing of requests for findings the 
court referred to this matter of general con- 
spiracy against driveins as ‘‘the real issue in 
this case.’’ 
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in the next case should not be regarded as 
affirmative proof of a similar conspiracy. 


[Evidence Precluding Existence of General 
Conspiracy] 


Beyond the deficiency of affirmative proof, 
direct or circumstantial, of a general pro- 
gram to relegate drive-in theatres to sub- 
sequent run status, several disclosures in 
the record should preclude such a finding. 
The theory of plaintiffs’ case and of their 
attempted proof was not a general conspir- 
acy against drive-in theatres but rather an 
unreasonable refusal to give their theatre 
first run privileges which other drive-ins 
enjoyed. To this end plaintiffs sought by 
subpoena duces tecum to require the defendant 
distributors to produce all license agreements 
from 1947 through 1950 with drive-ins wher- 
ever located for first run exhibitions. This 
was objected to as irrelevant and unduly 
burdensome. The court sustained the ob- 
jection. Moreover, during the trial when 
an effort was made to show on what runs a 
drive-in theatre near Scranton, Pennsylva- 
nia, showed films, the court sustained the 
objection saying, “I don’t care whether 
they have first runs or not.” I am unable 
to square these rejections of direct evidence 
offered to prove the first run status of 
various drive-in theatres with an ultimate 
finding, based on inference, of a general 
program to deny theatres of this type first 
run status. 

Beyond this there was some direct evi- 
dence of first run exhibitions in drive-in 
theatres. Despite the court’s ruling on the 
irrelevance of such evidence, a few signifi- 
eant items did get into the record. Most 
striking is the testimony volunteered by 
David Milgram one of the plaintiffs, that in 
1949 the division manager of one of the de- 
fendant distributors told him that ‘where 
they have drive-ins they have been treated 
with individually; in many cases they have 
been given first run, in other cases they 
have been given 7 or 14 day clearances 

.’ In addition, considerable testimony 
was introduced concerning Chester, Penn- 
sylvania. All of it showed that a drive-in 
theatre was permitted to compete for the 
highest priority enjoyed by theatres in 
downtown Chester, although exhibition in 
the entire Chester area was postponed until 
after first run showings in Philadelphia. 

Although the two items last cited were 
offered to sustain plaintiffs’ contention of 
unfair discrimination between his theatre 
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and other drive-ins, in effect they weigh 
heavily against the finding now in question. 
They show that the finding for the plaintiffs 
on the basis of a general conspiracy against 
drive-ins was contrary to the plaintiffs’ own 
evidence as well as plaintiffs’ theory of 
their case. The disregarded testimony was 
particularly significant both because it was 
not contradicted and because there seems 
to be no testimony that any drive-in thea- 
tre other than plaintiffs’ has been denied the 
privilege of bidding for first run exhibitions. 
Thus, the whole record considered, I find 
no escape for the conclusion that the find- 
ing of a general conspiracy to subordinate 
drive-in theatres is clearly wrong and can- 
not support the judgment based upon it. 


ial 
[Knowledge of Each Other's Position 
Not Established 


There is also a subsidiary finding of fact, 
essential to the ultimate finding already 
discussed, which the evidence does not sup- 
port. Whether the alleged conspiracy be 
viewed as directed against drive-in theatres 
generally as the district court found or 
designed locally to deprive plaintiffs’ enter- 
prise of a reasonable competitive opportunity 
in its community as plaintiffs contended, the 
conclusion of wrongdoing is dependent upon 
an initial finding that the several district 
managers denied plaintiffs’ request with 
knowledge that their competitors were tak- 
ing the same position. The establishment 
of this fact is the very foundation of the 
whole rational structure of decision. 


Specifically, the district court stated: 
“The advent of a first-class drive-in 
theatre demanding first-run showings in 
the Allentown district created a novel 
problem of the keenest interest to every 
branch manager. It is incredible that 
each proceeded in ignorance of how the 
others were dealing with it. Certainly 
the exhibitors (who vigorously opposed 
the plaintiff's request) knew what was 
being done by each distributor and the 
information would speedily get to the 
others through them, if no other way. 
There may or may not have been a direct 
interchange of information as to action 
and policies between them, but it is sim- 
ply not possible that branch managers did 
not keep track of what their competitors 
were doing or that, if any one of them 
had licensed first-run pictures to the 
plaintiff, the others would not have known 
of it without delay. I find, therefore, that 
every distributor adopting and adhering 
to the uniform course of excluding the 
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plaintiff from competing for first-runs did 
so knowing that the others were doing 
the same thing.” 


In brief, it was deemed inherently so im- 
probable that each district manager would 
be ignorant of what the others were doing 
about the new drive-in theatre as to justify 
an affirmative finding of such knowledge 
when the only testimony on the subject was 
the denial cf such knowledge by all the 
persons involved. At the same time the 
district court expressly declined to find any 
“direct interchange of information” among 
the area managers. Rather it was the gen- 
eral picture of the Allentown area and its 
movie industry from which the district court 
drew the inference that such manager must 
have known on what run other managers 
were releasing films to plaintiffs’ theatre. 
This clearly was error. 


[No Conspiracy Without Knowledge] 


Here was no case of known long standing 
requests for first run pictures by a theatre 
in daily operation, where the denial of those 
requests could be inferred from observa- 
tion of a theatre marquee or the amuse- 
ments page of a daily newspaper. If such 
had been the situation an inference that 
each distributor knew what position the 
others were taking in the release of films to 
the theatre in question might have been 
permissible. Cf. Goldman Theatres v. Loew’s, 
Inc., 3rd Cir. 1945, 150 F. 2d 738; Ball v. 
Paramount Pictures, 3rd Cir. 1948, 169 F. 
2d 317. But the circumstances of this case 
are quite different. Plaintiffs’ drive-in 
theatre was new, having opened for the first 
time for a few weeks during the fall of 
1949. Only old pictures were requested for 
that period. It was only after the theatre 
closed for the late fall and winter seasons 
that defendants had to decide, in response 
to plaintiffs’ request, whether first run privi- 
leges should be accorded the drive-in thea- 
tre for its 1950 spring reopening. Moving 
speedily during this closed season plaintiffs 
filed the present suit on February 10, 1950, 
before their theatre reopened and even be- 
fore the defendants had given positive an- 
swers to plaintiffs’ request. Between No- 
vember, 1949, and February, 1950, there was 
nothing for the area managers to observe 
in the routine of their daily business or 
personal activities in Allentown which should 
have indicated a decision by any of their 
competitors concerning the run on which 
pictures would be made available to plain- 
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tiffs’ theatre upon its future reopening. It 
does not even appear that each manager 
knew his competitors were considering this 
question, much less that they had resolved 
to deny plaintiffs’ request. 

For emphasis I restate that the district 
court declined to find any discussion or 
“direct interchange of information as to 
action and policies” among the defendants’ 
representatives. It seems reasonable to 
believe that the court regarded any such 
finding as conjectural. But, absent that 
finding, the conclusion that somehow in the 
routine of their activities each learned what 
the others had decided is equally conjectural. 
I cannot see how a conspiracy can be found 
when it has not even been proved that any 
alleged conspirator knew what any other 
was doing. 

The opinion of this court does not dis- 
cuss this finding of knowledge, but merely 
states as a fact that each defendant knew 
the policies of the others. It was the re- 
sponsibility of the plaintiffs to prove this 
fact, essential to their case. They did not 
do so and we should not relieve them of 
that responsibility. 


III 
[Function of Review Court] 


To the foregoing analysis of the facts 
in this case it seems appropriate to add an 
observation concerning the function of a 
court of appeals in reviewing findings of the 
type here involved. 

We all are acutely aware of the advan- 
tageous position of the trial judge wherever 
decision depends upon the credibility of 
witnesses. We try constantly to avoid sub- 
stituting our judgment for that of the trier 
of fact upon matters peculiarly within his 
province. In many cases, and certainly in 
this one, we know that the trial judge is 
wise and painstaking to a degree notable 
even on a trial bench where such qualities 
are taken for granted. 

But here the proof is circumstantial. The 
questioned findings could not be made by 
accepting as true what some witness or 
witnesses had said. The district court had 
to decide what inference or inferences could 
reasonably be drawn from a particular fact 
situation. We must do the same thing 
without permitting our respect for the dis- 
trict court to create any disposition to 
agree with it. For in a situation of this 
type, the reviewing court must recognize 
its own competency and accept its own 
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responsibility to make an independent de- 
termination whether inferences are reason- 
able. Cf. In re Kellett Aircraft Corp., 3rd 
Cir. 1950, 186 F. 2d 197; Kuhn v. Princess 
Lida of Thurn & Taxis, 3rd Cir. 1941, 119 F. 
2d 704. 


We were confronted with a problem of 
this character in an earlier motion picture 
antitrust case. Ball v. Paramount Pictures, 
supra. It was our position there that where 
distributors are charged with a violation of 
the antitrust laws in severally denying an 
exhibitor first run pictures and the plaintiff 
has attempted to prove concerted action 
pursuant to common understanding by cir- 
cumstantial evidence, this court must de- 
termine for itself what inferences are 
permissible. There was divergence of opin- 
ion in the Ball case, but not with reference 
to the above stated doctrine. 


It seems to me, therefore, that such a 
critique of the trial findings as has been 
undertaken in this dissent is obligatory. 


IV 


[Misconception of Requirements of Con- 

spiracy] 

Passing from fact finding to legal con- 
ception, I think the district court arrived 
at its decision through misconception of the 
essential requirements of conspiracy in such 
a case as this. 


[Meeting of Minds Not Replaced by 
Conscious Parallelism] 


The court stated in its opinion that the 
Supreme Court and this court have so far 
relaxed the requirement of agreement among 
alleged conspirators in antitrust cases that 
“in practical effect, consciously parallel 
business practices have taken the place of 
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the concept of meeting of minds which 
somewhat earlier cases emphasized’. This 
was the crux of the court’s legal analysis. 
To the same effect, in approving three re- 
quested findings containing references to 
“agreement” among the defendants, the 
court was careful to say that “The words 
‘agreed’ and ‘agreement’ are to be under- 
stood in the light of the concept of agree- 
ment as developed by the Supreme Court 
in recent antitrust cases”. A painstaking 
judge was thus making clear the precise 
legal basis upon which he was proceeding.” 
Moreover, in applying this conception I 
think it is clear that the court repeatedly 
used the phrase “concert of action” to 
mean no more than “consciously parallel 
business practices”. 


[Meeting of Minds Essential] 


This analysis of the court’s position seems 
to explain its view that it was unnecessary 
to find any communication among the de- 
fendants. Knowledge by each, however ob- 
tained, of what the others were doing was 
thought to suffice. To state the matter 
somewhat differently, the court seems to 
have reasoned that it is permissible to pro- 
ceéd to a legal conclusion of conspiracy in 
restraint of trade from an ultimate factual 
finding of “consciously parallel action” with- 
out any finding of a “meeting of the minds” 
of the alleged conspirators in the sense of 
agreement upon a common course of action 
reached by collaboration, however effected. 
This reasoning was decisive here because 
on the evidence the court was unable to 
conclude that there had been even the most 
informal collaboration among the defendant 
distributors.® It skipped that step and moved 


2 The court also was careful to state that in 
the event of any inconsistency between its find- 
ings, made by the adoption of certain formula- 
tions of the parties, and its opinion, the opinion 
should prevail. 

3 On the record it is easy to see why the court 
did not find connivance or any sort of collabora- 
tion among the defendants. Commenting on the 
testimony the court said: 

“The defendants {offered] testimony 
as to the reasons for the judgment reached. 
Primarily, they are apprehensive that the exhi- 
bition in a drive-in theatre of any good feature 
picture on its first run would depreciate the 
sales value of the picture, both for subsequent 
runs in the neighborhood and for first-runs in 
other communities so that, even if the distribu- 
tor could get a very good price for first-runs 
from a drive-in, he would fail to get the maxi- 
mum return from the picture. Another reason, 
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not so strongly pressed, is the possibility that, 
unless prohibitively high guarantees were given, 
the returns from the first-run showing in a 
drive-in of any given picture, arising from per- 
centage payments, would be less than if it 
were shown in a conventional theatre. D 
“Whether they are right or wrong about 
these matters I would not attempt to say...” 
Several circumstances make the court’s un- 
willingness to fault defendants’ reasoning both 
understandable and proper. Center city Allen- 
town was the shopping center and transporta- 
tion hub for a region of some three or four 
hundred thousand inhabitants. The _ special 
advertising value of a showing there as an aic 
to subsequent runs is apparent. No defendant 
had any interest in any first run theatre in 
Allentown. The defendants had _ heretofore 
enjoyed good business relations with plaintiffs 
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from conscious parallelism as the ultimate 
fact to conspiracy as a legal conclusion 
believing that the Supreme Court and this 
court had sanctioned that course of reasoning. 


I think, however, that only where con- 
scious parallelism of action justifies and 
the trier of fact makes a finding of actual, 
if informal, agreement among the defend- 
ants can there be in law in this type of case 
a combination in violation of the antitrust 
laws. Certainly “conspiracy” and “combi- 
nation”, the nouns used in Section 1 of 
the Sherman Act to describe the conduct in 
restraint of trade there prohibited, connote 
collaboration and agreement:both in com- 
mon understanding and as normally applied 
in antitrust cases. Indeed courts have con- 
trasted that “combination” which is essen- 
tial to a Sherman Act violation with uniform 
business practices achieved without collab- 
oration which may constitute unfair com- 
mercial practices in violation of the Federal 
Trade Commission Act, but not the Sher- 
man Act. See Federal Trade Commission v. 
Cement Institute, 1948, 333 U. S. 683, 708-9; 
Triangle Conduit & Cable Co. v. Federal 
Trade Commission, 7th Cir. 1948, 168 F. 2d 
175, 181. 

It is only recently that language in the 
cases has been thought to recognize the 
possibility of combination within the mean- 
ing of the Sherman Act without collabora- 
tion among the alleged wrongdoers.* In 
the present case it was the district court’s 
construction of Interstate Circmt v. United 
States, 1939, 306 U. S. 208, and its reading 
of language of this court in William Gold- 
man Theatres v. Loew's, Inc., 1945, 150 F. 
2d 738, 745, which led to such an enlarge- 


ment of the normal conception of conspiracy 
or combination. I think this was a mis- 
taken view of those cases. 


[Interstate Circmt Case Distinguished) 


The Interstate Circuit case arose out of 
a request of a motion picture exhibitor, 
enjoying first run privileges in a number 
of communities, that the several distributors 
inaugurate throughout that area new and 
restrictive subsequent run policies, princi- 
pally price fixing through the maintenance 
of increased minimum admission charges. 
The exhibitor’s letter to each distributor 
indicated that the same request was being 
made of all the other distributors. There- 
fore, each distributor knew that a general 
scheme of price fixing was proposed and 
that all were being asked to adhere to it. 
In these circumstances, there could be no 
such thing as independent action in estab- 
lishing and maintaining the suggested new 
price structure. In its nature and on its 
face the proposal called for collusive action. 

While the district court did not mention 
the Paramount case in this connection, it is 
noteworthy that the reasoning there con- 
cerning the finding of a price fixing con- 
spiracy is in line with the Interstate Circuit 
case. Both the district court and the Su- 
preme Court were satisfied that the evidence 
revealed a plan for industry wide price 
fixing, however it may have been initiated. 
That was the fundamental datum. Once it 
had been established the adherence of dis- 
tributors to the plan severally and without 
agreeing among themselves to do so suf- 
ficed to bring each adherent within the 
conspiracy. 


and the court found the ownership of the drive- 
in theatre no factor in the defendants’ decisions. 

Against this there had to be considered the 
fact that defendants were unwilling to give Dic- 
tures to plaintiffs’ theatre even if a premium 
should be paid above the largest amount offered 
by a downtown theatre. But this was explained 
by defendants’ view that in the long run no 
premiums which plaintiffs could afford would 
compensate for losses on subsequent exhibi- 
tions. And the court had no basis for saying 
that this was an erroneous or unreasonable 
conclusion. 

The impression which the evidence made on 
the court as to the very real problem involved 
in first run releases to plaintiffs’ theatre is 
strikingly revealed by a statement made from 
the bench during a colloquy with counsel. The 
court said: ‘‘I recognize that at the present 
time everybody expects to see ‘junk’ at the 
drive-in theatre.’’ The court added that one 
would anticipate an elevation of drive-in the- 
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atres in public esteem after a period of first run 
exhibitions. But that very necessity for a period 
of public education to change popular notions 
about drive-in theatres makes it credible and 
probable that each of eight distributors would 
independently refuse to be the innovator. This 
is no case of several persons making identical 
changes of policy. Rather, each is refusing to 
do something new and different, involving eco- 
nomic uncertainty and hazard. Therefore, the 
fact that all made the same decision is no basis 
for inference of collaboration. Such a finding 
would have been speculative to the point of 
guessing. The court was properly unwilling to 
make such a guess. 

“See, e¢.9., Bordonaro Bros. Theatres v. 
Paramount Pictures, 2d Cir. 1949, 176 F. 2d 594 
semble; Bigelow v. RKO Radio Pictures, 7th 
Cir. 1945, 150 F. 2d 877 semble, rev’a on other 
grounds, 327 U. S. 251 (1946); Note, 3 Stan L. 
Rev. 679 (1951), and references therein cited to 
other commentaries. 
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Similarly, in other areas of commerce, 
persons separately joining a formulated and 
proposed scheme to control prices or meth- 
ods of distribution have been held thereby 
to become participants in a conspiracy. 
Cf. United States v. Masonite Corp., 1942, 316 
U.S. 265; United States v. Gypsum Co., 1948, 
see) LUE eSw ste 


But it seems to me that, like the Inter- 
state Circuit case, all of these cases do no 
more than show that given proof of a plan 
in restraint of trade looking to group action 
and reasonably so understood by prospec- 
tive adherents, those who adhere join a 
conspiracy even though each decides to par- 
ticipate without consulting any other. 


In contrast, this case involves no scheme, 
no plan of common action, unless we as- 
sume the very thing that the district court 
was unwilling to find, namely, collaboration 
among the defendants themselves. The 
motivating proposal of common action 
which made direct dealing among the de- 
fendant distributors unnecessary in the 
Interstate Circuit case and analogous situ- 
ations is missing here. 


While the Interstate Circmt case does not 
support the conclusion of the district court, 
it must be conceded that language of this 
court in the Goldman case, if taken out of 
context, does. There we said: 


“Uniform participation by competitors 
in a particular system of doing business 
where each is aware of the other’s activi- 
ties, the effect of which is restraint of 
interstate commerce, is sufficient to es- 
tablish an unlawful conspiracy under the 
statute before us.” 150 F. 2d at 745. 


But in that case there was ample reason for 
inferring, indeed this court held it to be a 
necessary inference, that defendants acted 
pursuant to “some form of informal under- 
standing” among themselves. In all the 
circumstances their consciously parallel 
courses of action were explicable only on 
the basis of collaboration among them. 
Therefore, collaboration had to be found as 
a fact. It was in this context that we 
used the quoted language. I think it 
should not be construed as approving a 
legal conclusion of conspiracy from the fact 
of uniform business practices without an 
intervening finding of collaboration. In my 
view the words used were but shorthand 
for the conception that, surrounding cir- 
cumstances permitting, similarity of busi- 
ness conduct may be the basis of an 
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inference and a finding of collaboration 
which in turn warrants a legal conclusion 
of conspiracy. -If our shorthand has sug- 
gested that a short cut to conspiracy is 
permissible, I think our meaning should 
now be elaborated and the erroneous im- 
pression corrected. 


I am not sure that my colleagues dis- 
agree with my view that collaboration and 
“meeting of the minds” are essential to con- 
spiracy in situations of this type. It may 
well be that our: difference on this point 
arises from their premise that collaboration 
among the defendants has been established 
here. If this is the majority view, I can 
only repeat that on the evidence here the 
district court was at great pains—and it 
seems to me properly so—to avoid the very 
difficult finding of agreement in the sense 
of actual collaboration, although it believed 
such a finding was not essential to liability 
under the Interstate Circmt and Ball cases. 


V 


[Decision Should Be Limited to 
Drive-Ins] 


I think it is also important to point out 
what seems to me a logically inescapable 
result of this decision. The reasoning 
which has prevailed does not depend upon 
anything peculiar to drive-in theatres. It 
concerns a theatre located in Allentown but 
some two miles from the downtown com- 
mercial area. Therefore, in practical con- 
sequence this court is saying that it will 
approve a requirement that first’ run priv- 
ileges be extended on a competitive basis 
to physically adequate neighborhood thea- 
tres. It is common knowledge that in large 
urban communities feature motion pictures 
are exhibited in successive runs usually be- 
ginning in the center city commercial area. 
If a large and well appointed neighborhood 
theatre comparable physically to the first 
run theatres in the commercial area should 
ask several distributors for first run privi- 
leges and be denied that priority by all, I 
think the neighborhood exhibitor would be 
entitled to injunctive relief under the rea- 
soning that has prevailed in this decision. 
For it seems reasonable to anticipate that 
as much could and would be shown in 
proof of conspiracy in any such case as 
was shown here. 


Such a change might well be a matter 
of major consequence in the country wide 
functioning of a large industry. Perhaps 
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it would be desirable. My concern, how- 
ever, is that without addressing ourselves 
to this larger issue we may well have en- 
compassed it by the sweep of our adjudi- 
cation on the problem at hand. 


Moreover, in United States v. Paramount 
Pictures, 1948, 334 U. S. 131, the Supreme 
Court has disapproved a requirement that 
the privilege of first run exhibitions be 
opened up to competitive bidding through- 
out a competitive area. I think we are in 
practical effect sanctioning just such a 
requirement. 


VI 
[Use of Past Proclivity Improper] 


One other matter deserves mention. It 
may appear small in this case but I think 
it is potentially of large importance. 


This court states that the “past proclivity 
of these defendants to unlawful conduct” 
strengthens the inference of similar mis- 
conduct here. However, the record is bar- 
ren of evidence introduced for this purpose.® 
Apparently, this court relies upon judg- 
ments and findings in earlier litigation in- 
volving transactions antecedent to those 
now in suit. Upon this basis this court 
reasons that these defendants have con- 
spired before and therefore it is easier to 
find that they are at it again. I think this 
reliance upon past misconduct is improper 
and sets a very dangerous precedent. 


This evidentiary use of prior disposition 
to wrongdoing is thought by my colleagues 
to be sanctioned by language of the Su- 
preme Court in the United States v. Para- 
mount Pictures, supra, and by passing 
references io that language by this court in 
Ball v. Paramount Pictures, supra. However, 
in the Paramount case, the Supreme Court 
stated merely that certain requested relaxa- 
tion of the stringency of the decree under 
review would leave “too potent a weapon 

. in the hands of those whose proclivity 
to unlawful conduct has been so marked”. 
334 U. S. at 147. Essentially, the same idea 
was restated on the following page with the 
notation “Cf. United -States v. Crescent 
Amusement Co., 323 U. S. 173, 188”. I think 
the Supreme Court was talking about “pro- 
clivity” revealed in the record then before 
it and nothing more than that. A great 


5 Plaintiff did seek to introduce in evidence 
the 1948 Paramount litigation, solely for the 
purpose, however, of bringing his case within 
the operation of Section 5 of the Clayton Act 
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mass of testimony had been taken in the 
Paramount case concerning local and na- 
tional practices of the motion picture in- 
dustry over many years. I can find no 
basis for believing that the Court was 
referring to anything other than the revela- 
tions of that record. The notation to com- 
pare the decision in United States v. Crescent 
Amusement Co. seems to confirm this con- 
clusion. For in that case there is clearly 
no question of matter outside of the record 
but merely the issue of making a decree 
broad enough to cover the proven wrong- 
doing. Moreover, in the pertinent parts of 
both Paramount and Crescent Amusement 
the Court was concerned, not with proof 
of present conspiracy, but rather with the 
fairness of the remedy after adequate proof 
of the wrong. 


The Ball case was twice before this court. 
On the first appeal we said merely that 
“Most of the present appellees are among 
the defendants in the Paramount litigation 
who are there characterized as having shown 
a ‘proclivity to unlawful conduct’”. 169 
F. 2d at 320. There was no amplification 
of this identifying statement. On second 
appeal we had occasion to consider the 
proper scope of the decree entered against 
the defendant distributors. On this issue 
we noied the views of the Supreme Court 
justifying the Paramount decree. In so 
doing, we quoted the Supreme Court’s 
analysis of the problem before it. The 
reference to “past proclivity” was part of 
that quotation. In these circumstances it 
seems to me that nothing we said even 
intimates a purpose to go further than did 
the Supreme Court. On authority, there- 
fore, I think there is no basis for the use 
of prior disposition to unlawful conduct 
as evidence of new misconduct and cer- 
tainly not where the earlier misdeeds have 
not been a subject of proof and rebuttal in 
the record at hand. 


[Section 5 of Clayton Act] 


It is also noteworthy that Section 5 of 
the Clayton Act contains a narrow and 
precisely defined authorization to use a 
judgment or decree rendered in a public 
suit for violation of the antitrust laws as 
prima facie evidence of the same conspiracy 
when it is subsequently charged in a private 


CS Se ee 
[See footnote 6, infra], whose relevancy was at 
once rebutted. Apparently the court ruled that 
it would take judicial notice of the Paramount 
suit as case law precedent. 


Copyright 1951, Commerce Clearing House, Inc. 


Number 228—49 
11-19-51 


suit.© This statute would have been un- 
necessary if, without legislation, courts were 
authorized to make the present far broader 
use of prior wrongdoing. 

My concern about this kind of proof is 
very great. If such matter is not needed to 
justify the finding of conspiracy here, I 
think it has no proper place in our analysis. 
If, on the other hand, the conclusion of the 
district court would be unreasonable with- 
out this makeweight we are approving a 
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finding on a basis which runs counter to 
salutary notions of fairness deeply rooted in 
our jurisprudence. To imply new wrong- 
doing from past wrongdoing is in itself 
alien to our conception of fair trial. To do 
so without even the introduction of trial 
evidence and opportunity to rebut it is 
doubly wrong. 

For these reasons I believe the judgment 
of the district court in Appeal No. 10439 
should be reversed. 


[62,939] George Earl Toolson v. New York Yankees, Inc., American League of 


Professional Baseball Clubs, National League of Professional Baseball Clubs, National 
Association of Professional Baseball Leagues, George M. Trautman, Pacific Coast League 
of Professional Baseball Clubs, Hollywood Baseball Asoociation, Los Angeles Baseball 
Club, Binghamton Exhibition Company, Inc., and Clarence H. Rowland. 


In the United States District Court for the Southern District of California, Central 
Division. No. 13070-BH. Dated November 6, 1951. 


Sherman Antitrust Act and Clayton Antitrust Act 


Antitrust Laws—Jurisdiction Over Subject Matter—Organized Baseball Not Trade 
or Commerce.—A professional baseball player’s action against members of organized 
baseball, charging that by reason of an alleged monopoly to which such members are 
parties he has been deprived of his livelihood in violation of the antitrust laws, 
is dismissed for want of jurisdiction of the subject matter. The game of baseball is not 
commerce or trade but a sport. 


See the Sherman Act annotations, Vol. 1, f 1021.582, f 1640.188; Clayton Act annota- 
tions, Vol. 1, J 2024.19. 


For the plaintiff: Harry W. T. Ross, Gene M. Harris, and Howard C. Parke, 
Santa Barbara, California. 


For the defendants: Victor Ford Collins, Los Angeles, California, for Hollywood 
Baseball Ass’n; Gibson, Dunn and Crutcher, Norman S. Sterry, Henry F. Prince, and 
Philip C. Sterry, Los Angeles, California, for Pacific Coast League of. Professional 
Baseball Clubs, Los Angeles Baseball Club, Hollywood Baseball Ass’n, and Clarence H. 
Rowland. 


Opinion Section 15. He alleges that he was, and 
ele now is, a professional baseball player and 
Ee i Ad ieee Alleges Baseball that as a result of the alleged monopoly, to 


Harrison, District Judge: [Jn full text 
except for omissions indicated by asterisks] 
Plaintiff brings this action under the provi- 
sions of the Sherman Act, 26 Stat. 209, 15 
Wi SaeG. A.» Sections Wand 2, aad the 
@layton Ach 38) Stat. 741,15 U.S. CF AS 


6 38 Stat. 731 (1914), 15 U. S. C. § 16 (1941). 

“‘A final judgment or decree rendered in any 
criminal prosecution or in any suit or proceed- 
ing in equity brought by or on behalf of the 
United States under the antitrust laws to the 
effect that a defendant has violated said laws 
shall be prima facie evidence against such de- 
fendant in any suit or proceeding brought by 
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which all defendants are allegedly party, he 
has been deprived of his livelihood. Plain- 
tiff was under contract with the Newark 
International Baseball Club, Inc., which 
club assigned his contract to the Bingham- 
ton Exhibition Company, Inc. As a result 
of plaintiff’s refusal to report to the latter 


any other party against such defendant under 
said laws as to all matters respecting which 
said judgment or decree would be an estoppel 
as between the parties thereto: Provided, This 
section shall not apply to consent judgments 
or decrees entered before any testimony has 
been taken.”’ 
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Toolson v. New York Yankees, Inc. 


club, and pursuant to the provisions of his 
contract with the Newark team and the 
regulations which govern the structure of 
“Organized Baseball’ in general, he was 
placed on the “ineligible list” of the Bing- 
hamton team, and, defendants, because of 
this, have refused and still do refuse to 
allow plaintiff to play professional baseball. 


[Action Similar to Federal Baseball Club 
Case] 


The allegations of plaintiff's complaint 
with respect to the alleged monopoly to 
which the defendants are parties do not 
vary materially from those before the 
Supreme Court in Federal Baseball Club of 
Baltimore, Inc. v. National League of Pro- 
fessional Baseball Clubs, et al., 259 P. S. 200, 
42° S) Ct2'465, "662" Ed 898" 260A I oor. 
357, and those before the Second Circuit in 
Gardella v. Chandler, 172 F. 2d 402. The 
structure of “Organized Baseball” is therein 
outlined, and provisions of the Major- 
Minor League agreement pertaining to 
player contracts are listed. In addition, 
plaintiff, as did his counter-part in the 
Gardella case, supra, emphasizes the broad- 
casting of baseball exhibitions through the 
media of radio and television, alleging that 
receipts from these activities exceed the sum 
of twenty per cent of the net profits of pro- 
fessional baseball each year. 


[Baseball Not Commerce or Trade but Sport] 


All the defendants have moved to dismiss 
the action on the ground that the court 
lacks jurisdiction of the subject matter of 
the action and that the complaint does not 
state a claim upon which relief can be 
granted. Defendant New York Yankees, 
Inc., has also moved to dismiss on addi- 
tional grounds that are not pertinent here 
in view of my ruling on the question of 
jurisdiction of the subject matter. Tio me, 
the simple issue of this case is whether the 
game of baseball is “trade or commerce” 
within the meaning of the Anti-Trust Acts, 
and whether the structure known as “Or- 
ganized Baseball” is engaged in such trade 
or commerce. The character of baseball, 
in the Federal Baseball Club case, was held 
to be not commerce or trade but sport. 
* * x 

[Subsequent Decisions Approving Federal 

Baseball Club Case} 


Since the decision in the Federal Baseball 
Club case, supra, it has been cited with 
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approval three times by the Supreme Court, 
(Hart v. B. F. Keith Vaudeville Exchange, 
et al 9262" WS? 271927350923) Aste et 
540, 67 L. Ed. 977; U. S. v. South-Eastern 
Underwriters Assn., 322 U. S. 533, 88 L. 
Ed. 1440, 64 S. Ct. 1162; North American 
Company v. Securities and Exchange Commis- 
sion, 327 U. S. 686, 694, 66 S. Ct. 785, 90 
L. Ed. 945 (1946). It has been cited at 
least six times by the Courts of Appeal, 
(United States v. Fur Dressers’ & Fur Dryer’s 
Assn, 5 F. 2d 869, 873 (1925); Hart v. 
B. F. Keith Vaudeville Exchange, et al., 12 F. 
2d 341, 47 A. L. R. 775 (1926); Boynton v. 
Fox West Coast Theatres, 60 F. 2d 851, 
(1932) ; Neugen v. Associated Chautauqua 
Company, 70 F. 2d 605, (1934); Conley v. 
San Carlo Opera Co., 163 F. 2d 310, 311 
(1947), a Second Circuit case in which 
Judge Frank joined; and Martin, et al. v. 
National League Baseball Club, 174 F. 2d 917, 
919, (1949). The District Courts have 
cited it at least seven times, (Federal Trade 
Commission v. Smith, 1 Fed. Supp. 247, 250, 
(1932); In re American State Public Service 
Co., 12 Fed. Supp. 667 (1935); S. E. {On on 
Electric Bond and Share Co., 18 Fed. Supp. 
131, 146 (1937); Niemiec v. Seattle Rainier 
Baseball Club, Inc., 67 Fed. Supp. 705 (1946) ; 
San Carlo Opera Co. v. Conley, 72 Fed. Supp. 
825 (1946); McComb v. Turpin, 81 Fed. 
Supp. 86 (1948); Young v. Kellex Corp., 82 
Fed. Supp. 953, 961 (1948). The only deci- 
sion directly challenging its present day valid- 
ity is Gardella v. Chandler, supra, in which 
only one of the members of that court 
unqualifiedly held baseball today to be 
engaged in interstate commerce. He was 
relying on the radio and televising aspects 
of the game, over the former method of 
telegraphing the game play by play. 


[Supreme Court Decision Controlling] 


Plaintiff seeks to have this court dis- 
regard an adjudication made thirty years 
ago by the Supreme Court. I am bound 
by the decision of the Supreme Court. It 
is not my function to disregard such a 


decision because it is old. * * * 
x OK OX 


[Reliance Upon Supreme Court Decision] 


Undoubtedly large investments have been 
made on the strength of Mr. Justice 
Holmes’ opinion in the Federal Baseball Club 
case, supra, and now a slight shadow has 
been placed upon the status of such clubs 
by the Gardella case, supra, by the opinion 
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of Judge Frank wherein he assumes the 
role of crystal gazer in attempting to de- 
termine in advance that the Supreme Court 
is going to in effect reverse the Federal 
Baseball Club case. 


{Status of Baseball Subject to Congressional 
Hearing] 


It is a matter of common knowledge that 
the status of organized baseball is the 
subject of a congressional hearing and it 
may pass legislation that will be determina- 
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tive of the issue before this court. I believe 
it is my clear duty to endeavor to be a 
judge and should not assume the function 
of a pseudo legislator. It must be remem- 
bered that judicial decisions operate retro- 
actively. 

* * * 


[Action Dismissed for Want of Jurisdiction] 


The above entitled action is hereby ordered 
dismissed for want of jurisdiction of the 
subject matter. 


[1 62,940] Maryland and Virginia Milk Producers Association, Inc. v. United States. 
B. B. Derrick v. United States. 


In the United States Court of Appeals for the District of Columbia. 
10,665. Decided November 8, 1951. 


Appeals from the United States District Court for the District of Columbia. 


Nos. 10,662 and 


Reversed. 


Sherman Antitrust Act 


Cooperative Marketing Association—‘Full Supply” Contracts—Classified Use Plan 
for Price Determination—Conspiracy and Price Fixing with Distributors—Agreements 
between a cooperative milk producers’ association and milk distributors, where the associ- 
ation promises to supply in full the milk requirements of the distributor to the extent 
of its ability and the distributor promises to pay a minimum price fixed according to the 
use to which the milk is put, are not unlawful when there is no proof that the “full supply” 
contracts were made for the purpose of suppressing competition or that they produced 
that result and no proof that prices were fixed by joint action of the alleged conspirators. 
Convictions for the violation of Section 3 of the Sherman Antitrust Act are reversed. 


See the Sherman Act annotations, Vol. 1, § 1023, 1220.198, 1220.203, 1220.269, 1220.517, 
1240.195; Clayton Act annotations, Vol. 1, 2026. 

Validity of Marketing Agreement Previously Supervised Under Agricultural Marketing 
Act—Effect of the Antitrust Laws.—A marketing agreement between a cooperative milk 
producers’ association and milk distributors, to which the Secretary of Agriculture was a 
party under the Agricultural Marketing Act, does not necessarily become violative of the 
antitrust laws when the association cancels the agreement and therefore removes it from 
the supervision of the Secretary of Agriculture. 

See the Federal Laws Annotations, Vol. 1, 630; Sherman Act annotations, Vol. 1, 
T102150 1220-517. 

For the appellants: William E. Leahy (Elwood H. Seal and William J. Hughes, Jr. 
on the brief). 


For the appellee: Robert H. Winn, Special Assistant to the Attorney General (Joe 
F. Nowlin on the brief); George Morris Fay, United States Attorney; Charles H. Weston, 
Attorney, Department of Justice; Charles M. Irelan, United States Attorney. Amicus 
curtae: Harry J. Scharnikow and Marion R. Garstang filed a brief on behalf of the 


National Milk Producers Federation. 


For earlier opinions in the same case, see 1948-1949 TRADE CASES {| 62,246, 62,314, 62,452, 
and {62,545 and 62,651 in this volume. 


Before Crark, WiLBur K. Miter and Fany, Circuit Judges. 
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[Cooperative Association Indicted on 
Conspiracy Charges] 


Witpur K. Mirter, Circuit Judge: [Jn 
full text] The Maryland and Virginia Milk 
Producers Association is a corporate co- 
operative whose 1,500 producer members 
furnished 80 per cent of the milk distributed 
to consumers in the Washington metropoli- 
tan district during the period pertinent here. 
Seven distributing corporations accounted 
for 85.4 per cent of the milk and cream 
sold at retail in the area. In 1948 the As- 
sociation, its secretary-treasurer, Bruce B. 
Derrick, and the seven distributors were 
indicted for conspiring to restrain trade in 
the District of Columbia in violation of §3 
of the Sherman Act, 26 Stat. 209, ch. 647, 
Sc, Up Wh S.C. 8S) wai ve im jp oe 
follows: 


“Every contract, combination in form 
of trust or otherwise, or conspiracy, in 
restraint of trade or commerce in any 
Territory of the United States or of the 
District of Columbia, or in restraint of 
trade or commerce between any such 
Territory and another, or between any 
such Territory or Territories and any 
State or States or the District of Co- 
lumbia, or with foreign nations, or be- 


Court Decisions 
Maryland and Virginia Milk Producers Assn, Inc. v. U. S. 


Number 228-—52 
11-19-51 


tween the District of Columbia and any 
State or States or foreign nations, is de- 
clared illegal.” 


The paragraphs of the lengthy indictment 
which describe the nature and effect of the 
alleged conspiracy are reproduced in the 
margin.” 


[Price Fixing Through “Full Supply 
Contracts’ Alleged] 


It was charged that continuously from 
1930 to March 8, 1948, the date of the in- 
dictment, the Association, Derrick, and the 
seven dairy defendants unlawfully conspired 
to and did fix the wholesale and retail prices 
of milk, cream and milk products in the 
District of Columbia. This was largely 
accomplished, the indictment said, through 
“full supply contracts” between the Associ- 
ation and the dairies which required the 
latter to buy their entire supply from the 
former and to pay therefor varying prices 
according to the way the milk was utilized 
by them. These contracts, the government 
said in summarizing the indictment, “cre- 
ated a rigid and artificial pricing structure 
in the sale of fluid milk without regard for 
the normal forces of competition.” 


1 Chestnut Farms-Chevy Chase Dairy Com- 
pany, 43-7 per cent; Thompson’s Dairy, Inc., 
15.3 per cent; Safeway Stores, Inc., 12.3 per 
cent; Alexandria Products Company, Inc., 5.1 
per cent; Harvey Dairy, Inc., 3.8 per cent; 
Wakefield Dairy (Simpson Bros., Inc.), 3.7 per 
cent; Richfield Dairy, Inc., 1.5 per cent. 


a “IV. THE CONSPIRACY 


“35. Beginning about the year 1930, the ex- 
act date being unknown to the Grand Jurors, 
and continuing thereafter up to and including 
the date of the return of this Indictment, the 
defendants have knowingly and continuously 
engaged in a wrongful and unlawful conspiracy 
to eliminate and suppress competition in the 
sale of milk to and the purchase of milk by 
defendant distributors, and in the sale of fluid 
milk and cream and milk products by the defend- 
ant distributors to consumers and other pur- 
chasers in the Washington metropolitan area, 
which combination and conspiracy has been and 
now is in restraint of trade and commerce in 
milk and milk products within the District of 
Columbia and between the District of Columbia 
and States of the United States, all in violation 
of Section 3 of the Act of Congress of July 2, 
1890, entitled ‘An Act to Protect Trade and 
Commerce Against Unlawful Restraints and 
Monopolies’ commonly called the Sherman Act 
CLitgle 15, Uns: C:, Sec: 3). 

“36. The aforesaid conspiracy has consisted of 
a continuing egreement and ccncert of action 
among the defendants, the substantial terms of 
which has [sic] been: 

“(a) That the defendant distributors enter 
into written and verbal contracts and agree- 
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ments with the defendant Association to pur- 
chase their entire requirement of milk from 
defendant Association, to the extent that said 
defendant Association is able to supply said re- 
quirements, and to cease and refrain from the 
purchase of milk from producers who are not 
members of the defendant Association, and from 
other sources. 

““(b) That the Association enter into written 
and verbal eontracts and agreements with the 
defendant distributors to supply said defendant 
distributors with their full requirements of milk 
to the extent that the Association can do so. 

“(c) That the defendant Association charge 
to each of said defendant distributors for milk 
delivered in the District of Columbia the same 
price for milk of equal grade and class as it is 
charged to each of the other defendant distrib- 
utors receiving milk in the District of Columbia. 

“(d) That the defendants agree that the Asso- 
ciation refuse to supply milk to any distributor 
in the District of Columbia or the Washington 
metropolitan area who has not agreed to pur- 
chase his full requirements of milk from said 
Association, at prices as low as the prices 
charged by the Association to defendant dis- 
tributors. 

“(e) That the defendants agree upon a classi- 
fication of milk in three classes having no rela- 
tionship to purity or quality, said classification 
to be governed and determined by the use to 
which milk is put by each of the defendant dis- 
tributors. 

“(f) That the defendants agree that milk 
which is re-sold by defendant distributors in the 
form of fluid milk shall be designated as Class I 
milk; that milk which is used by defendant dis- 
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[Suppression of Competition Alleged] 


The nine defendants were further accused 
of eliminating and suppressing competition, 
at both the wholesale and the retail level, 
by preventing the importation of milk from 
sources other than the Association’s 1,500 
members, and by other oppressive prac- 
tices. They were also charged with unlaw- 
fully inducing and persuading governmental 
agencies, having to do with the regulation 
of the milk supply, to adopt regulations 
and policies which were not in the public 
interest, but in the interest of the con- 
spirators. 


[Trial Court’s Dismissal of Indictment 
Reversed—C onuiction| 


Judge Richmond B. Keech, of the United 
States District Court for the District of 
Columbia, dismissed the indictment, hold- 
ing that the facts stated did not constitute 
a violation of §3 of the statute. On the 


tributors in cottage cheese, pot cheese, and 


baker’s cheese, or which is separated by defend- 
ant distributors into cream and skimmed milk, 
the cream from which is sold by said defendant 
distributors in the form of fluid cream, shall be 
Class II milk; and that milk which is processed 
into manufactured milk products or which is 
separated into cream and skimmed milk, the 
cream from which is processed into a form other 
than fluid cream or sold for manufacturing pur- 
poses, shall be Class III milk. 

“(g) That defendants agree upon the price, or 
upon a formula which shall be applied in the 
calculation of the price paid by defendant dis- 
tributors to defendant Association for each class 
of milk, and that the price paid for Class I milk 
be higher than the price paid for Class II milk, 
and that the price for Class II milk shall be 
higher than the price paid for Class III milk. 

‘‘(h) That the defendants agree that the de 
fendant distributors shall not resell as fluid milk 
to consumers or other purchasers any milk which 
is purchased by them from the defendant As- 
sociation at a price below the Class I price 
agreed upon among the defendants. 

**(i) That the Association persuade and induce 
the Health Department of the District of Co- 
lumbia, under the guise of health regulations, 
to prevent the importation of milk into the Dis- 
trict of Columbia from sources outside of the 
States of Maryland and Virginia and from pro- 
ducers who have not been inspected and licensed 
by the District health authorities. 

“*“(j) That the defendants agree among them- 
selves to abandon and to cause to be terminated 
a milk marketing order of the United States 
Department of Agriculture affecting milk prices 
in the Washington metropolitan area (Order 
No. 45, as amended, regulating the handling of 
milk in the Washington, D. C., marketing area) 
following determination by said defendants that 
the effect of said Order, if continued, would re- 
sult in a reduction in the price to be paid by 
distributors for milk, and in the price to be 
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government’s appeal from the order of dis- 
missal, this court reversed by a two to one 
vote. The nine defendants were then tried 
before District Judge Alexander Holtzoft 
without a jury. Derrick, Safeway, Richfield 
and the Association were found guilty; the 
others were acquitted. Derrick and the 
Association appeal. 


[Contracts Not Entirely Exclusive] 


The full supply contracts, each contain- 
ing a utilization-classification pricing arrange- 
ment, between the Association and Safeway 
and between the Association and Richfield, 
were the bases of their convictions. The 
agreements required the Association to supply 
the two distributors’ needs to the extent of 
its ability to do so; but if the Association 
were unable to fill their requirements, the 
distributors could go elsewhere. Thus the 
contracts were not exclusive to the extent 
of altogether prohibiting purchases from 
outside sources. 


charged for fluid milk and cream to consumers 


and other purchasers in the District of Colum- 
bia and the metropolitan Washington area. 

“‘(k) That the defendants agree to persuade 
and induce the Virginia State Milk Marketing 
Commission to promulgate orders fixing mini- 
mum prices applicable to the purchase of milk 
and to the sale of fluid milk and cream by dis- 
tributors in Arlington County and in Alexandria, 
Virginia, which said orders would eliminate pro- 
visions appearing in previous orders of the Vir- 
ginia State Milk Marketing Commission, and in 
the terminated order of the United States De- 
partment of Agriculture, providing for a sea- 
sonal reduction in the minimum prices to be 
paid to producers for milk in the spring months 
of the year, and providing for a further de- 
crease in the minimum prices for milk to be 
paid to producers in the event of a decline in 
the wholesale price of butter below a certain 
figure. 

‘“‘(1) That the defendants agree to adopt and 
apply to purchases of milk for re-sale as fluid 
milk and cream in the District of Columbia and 
in Montgomery and Prince Georges Counties, 
Maryland, the minimum prices, classifications, 
and terms and conditions so established and 
promulgated by the Virginia State Milk Market- 
ing Commission for application in Arlington 
County and Alexandria, Virginia. 

‘““(m) That the defendants discuss and agree 
upon the prices at which the defendant distrib- 
utors shall sell fluid milk and cream to con- 
sumers and other purchasers in the District of 
Columbia and in the Washington metropolitan 
area. 

“‘(n) That the defendants agree that whenever 
the amount of milk available for sale by the 
defendant Association exceeds the amount of 
milk which the defendant distributors can resell 
as fluid milk and cream at the prices fixed and 
agreed upon, the defendants will remove this 
so-called ‘excess milk’ from the market by con- 
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[Price Fixed According To Use of Milk] 


The contract between the Association and 
Safeway* contained the following provision: 


“(3) Distributors shall pay to the As- 
sociation for all milk and/or cream sold 
and delivered to it by the Association 
the minimum prices, according to the use 
to which said milk and/or cream is put, 
in the manner and in the amount pro- 
vided _for in the Marketing Agreement 
and Order for the Washington Market- 
ing Area, which agreement has been ap- 
proved by the United States Secretary of 
Agriculture and became effective Febru- 
ary 1, 1940. A copy of said Marketing 
Agreement and Order is attached hereto 
as Exhibit ‘A’ and by reference made a 
part hereof.” 


A similar provision appears in the Richfield 
contract. 


[Agreement with Government Cancelled] 


Under the classified use plan, milk which 
is utilized by the distributors for resale in 
fluid form is known as Class I and is paid 


verting said milk into products other than fluid 


milk and cream. 

“(o) That the defendants agree that the de- 
fendant distributors will remove from the mar- 
ket the ‘excess milk’ as alleged in sub-paragraph 
(n) of this paragraph, even though said de- 
fendant distributors may be required thereby 
to suffer a financial loss on the handling of the 
so-called ‘excess milk’. 

‘“(p) That the defendants agree that the As- 
sociation will prevent and eliminate competi- 
tion in the sale of fluid milk and cream from 
distributors who do not have full supply con- 
tracts with the Association, and eliminate and 
Suppress price competition in the sale of fluid 
milk and cream by distributors, by inducing and 
persuading distributors ot to cut prices; by 
attempting to deprive non-contracting price- 
cutting distributors of an adequate supply of 
milk; by supplying milk to defendant distrib- 
utors at prices below Class I prices for use by 
said defendant distributors to take away con- 
tract business from the price-cutting non-con- 
tracting distributors; by interfering with the 
ability of producers to transport milk to price 
cutting non-contracting distributors; by forcing 
price-cutting non-contracting distributors out of 
business or into bankruptcy; and by other 
means. 

“37. For the purpose of forming and effectu- 
ating the aforesaid conspiracy, the defendants 
by agreement and concerted action have done 
the things which, as hereinbefore alleged, they 
conspired to do. 


V. EFFECTS OF THE CONSPIRACY 
““38. The conspiracy, as alleged in this Indict- 
ment, has had the effect as intended by the 
defendants, of: 
“(a) Securing for the defendants control of 
the production, sale and distribution of approxi- 
mately 80% of the milk consumed in the Wash- 
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for at the highest of three prices. Class II 
is milk used for cream and cottage cheese, 
and Class III is that which is converted 
into manufactured products. At the time of 
the trial the prices of Classes II and III were 
identical. This classified use system has 
been employed in the industry since 1916. 
It was one of the features of a formal 
marketing agreement executed in 1940 be- 
tween the Association and the distributors 
under the Agricultural Marketing Act, a 
contract to which the Secretary of Agri- 
culture was a party. 

The Association cancelled this agreement 
as of March 31, 1947, as it had a right to 
do under the Act itself. The reason for 
cancellation was that, over the Association’s 
protest, the Secretary had made the price 
of milk in the District of Columbia area 
depend upon the price of butter in the specu- 
lative New York market. As Mr. Hooper, 
an officer of the Association, testified to this 
effect, Judge Holtzoff remarked: “I do not 
not quite understand . . . why the price 


ington metropolitan area, and the power to fix 
and control the prices of milk within said area. 

““(b) Creating in the Washington metropolitan 
area a rigid and artificial pricing structure in 
the sale of fluid milk which has been isolated 
and insulated from the normal influences which 
determine the prices of milk and milk products 
elsewhere in the United States. 

““(c) Increasing prices to consumers and other 
purchasers of fluid milk sold by defendant dis- 
tributors in the Washington metropolitan area. 

““(d) Causing defendant distributors to base 
their selling prices for fluid milk upon the Class 
I price which they have agreed to pay for milk, 
rather than upon the average cost of all milk 
of equal quality and purity secured by said 
defendant distributors, which is lower than the 
Class I price. 

“(e) Depriving consumers in the Washington 
metropolitan area of the opportunity to buy 
fluid milk at prices based upon the average cost 
of all milk of equal quality and purity pur- 
chased by said defendant distributors. 

“(f) Depriving consumers in the Washington 
metropolitan area of the opportunity to buy 
fluid milk at prices based upon the price of 
milk imported from other markets. 

““(g) Causing a reduction in the amount of 
milk consumed as fluid milk in the Washington 
metropolitan area by fixing and maintaining 
prices at a level higher than a great many con- 
sumers can afford to pay. 


“(h) Depriving independent, non-Association 
producers of milk of an opportunity to sell their 
milk to defendant distributors. 


“(i) Depriving non-defendant distributors of 
the opportunity to buy milk produced by the 
1500 producers who are members of the defend- 
ant Association.’’ 


* The contract originally was made with Lu- 
cerne, a subsidiary of Safeway. 
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of butter in the New York market should 
affect the price of milk in the Washington 
market,” to which Mr. Hooper replied, 
“We couldn’t understand the connection 
either, your Honor, and that is one of the 
reasons that order went out.” In Septem- 
ber, 1946, the Association requested the 
Secretary to suspend the formula because 
the use of it would increase the local price 
of milk and the Association thought eco- 
nomic conditions surrounding the produc- 
tion of milk in the District of Columbia 
area did not warrant a rise in the price. 
The Secretary refused to suspend the for- 
mula. The New York butter price increased 
in November, 1946, but the Association re- 
fused to accept the resulting increase in the 
milk prices. 


The government proved that a full supply 
contract between the Association and Safe- 
way, executed June 11, 1940, had been con- 
tinuously effective since that date. A similar 
contract between the Association and Rich- 
field was shown to have been effective since 
December 11, 1946. Full supply contracts 
with Chestnut Farms, Thompson’s Dairy 
and Simpson Bros., Inc., formerly in effect, 
had been terminated September 30, 1938. 


[Association Alone Determines Prices} 


Witnesses for the government testified 
that the prices to be paid to the Association 
by Safeway and Richfield were not fixed by 
joint action of the four convicted defend- 
ants, but were decided upon by the Associ- 
ation and imposed upon the dairies. Thus 
the prosecution’s own proof refuted the 
charge that the appellants and those two 


4The paragraph of the government’s brief 
containing the concession is as follows: ‘‘From 
1940 to 1947, producer prices were determined 
by the Secretary of Agriculture pursuant to the 
Marketing Order referred to above (Joint App. 
123, 130). In March 1947 the producers ter- 
minated the order, and since that time the pro- 
ducer prices charged for the milk utilized in the 
various classes have been fixed by the appellant 
Association (Joint App. 122, 130). Milk products 
in Classes II and III compete in nationwide mar- 
kets with such products produced outside the 
Washington area, and the prices for these prod- 
ucts are, therefore, largely determined by com- 
petition (Joint App. 155, 179). Class I milk, 
however, is sold locally and milk produced out- 
side the area is not ordinarily sold here because 
local health regulations do not permit it. Since 
appellant Association controls 80% of the local 
milk supply, its Class I prices are not subject 
to competitive forces but are determined by the 
Association on the basis of producers costs and 
what the Association deems to be an appropriate 
profit (Joint App. 155, 179-180).”’ 
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dairies conspired to and did fix wholesale 
prices. With commendable candor, the 
government concedes in its brief that the 
Association alone determined wholesale 
prices.* 

Government witnesses also testified that 
the Association had nothing whatever to 
do with fixing retail prices. Those prices, 
the evidence showed, are not always uniform. 
In fact, we were told in argument that Safe- 
way sells milk for two cents per quart less 
than Richfield charges. There was no proof 
of a conspiracy to fix prices, either whole- 
sale or retail. 


[No Suppression of Competition] 


The government failed to prove that the 
defendants had conspired to suppress, or 
that any of them had suppressed, compe- 
tition from independent sources of supply. 
It proved just the opposite by showing that 
in 1942, when the war caused a vast in- 
crease in the population of the Washington 
metropolitan area and a consequent in- 
creased demand for milk which all the 
producers in the area combined were unable 
to meet, the Association and the other de- 
fendants co-operated in bringing in from 
outside, and sometimes far removed, sources 
enough milk to supplement the local sup- 
ply sufficiently to meet the public demand. 
Without charge, the Association worked to 
find the outside milk and obtained it for the 
distributors.. On one day, during a critical 
emergency, the Association spent $1,000 in 
telephoning all over the nation in an effort 
to find available milk, and lent its credit to 
the distributors in their purchases from dis- 


5 The following is an excerpt from the testi- 
mony of Mr. Hooper, an official of the Associa- 
tion called as a witness by the government: 

“Q. Just as that time the District of Columbia 
had already increased in population two or 
three times, hadn’t it? A. Yes, sir. It had in- 
creased tremendously. 

“Q. And wasn’t it a fact that you had to go 
outside the District of Columbia and purchase 
milk wherever you could get it in order to give 
the public milk? A. Yes, sir. 

“Q. And isn’t it a fact that the distributors 
themselves went outside the District of Columbia 
and bought milk wherever they could get it? 
A. Yes, sir. 

“Q@. And wasn’t it a very serious problem dur- 
ing that time for the District of Columbia to 
get sufficient milk to give to the public of the 
District? A. It was very serious. 

“Q. Do you recall on one day Mr. Derrick’s 
spending over $1,000 on telephone calls to almost 
every milk shed in the United States, trying to 
get milk into the District? A. I remember Mr. 
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tant suppliers to whom the distributors were 
unknown. 


[Effects of Conspiracy Not Proved] 


The inadequacy of the entire local supply 
—both that of the Association’s members 
and that of independent producers—and the 
importation of milk by the distributors, con- 
tinued without cessation to the date of the 
indictment. None of the effects of the con- 
spiracy alleged in paragraph 36 of the in- 
dictment was’ proved. 


[Findings as to Each Defendant} 


The government did prove that the As- 
sociation had once had a full supply con- 
tract, containing a classified use pricing 
arrangement, with each of the seven dairy 
defendants. But its contracts with Chest- 
nut Farms, Thompson’s and Wakefield, 
who together account for 72.7 per cent of 
the retail milk sales in the area, were termi- 
nated in 1938 and were not renewed. Since 
those three distributors, collectively domi- 
nant in the retail field, had not been proved 
guilty of any specific act charged in the in- 
dictment and had not been parties to full 
supply-classified use contracts with the As- 
sociation during the three years next before 
the finding of the indictment—the period of 
limitation—Judge Holtzoff found them not 
guilty. Two other corporate defendants, 
Alexandria and Harvey, had been parties to 
full supply contracts embodying the classi- 
fied use price system but were found not 
guilty: (a) Alexandria, apparently because 
its relations with the Association were goy- 
erned by the Federal Marketing Order 
from February 1, 1940, until March 31, 1947, 
and thereafter by the orders of the Virginia 
Milk Cominission; and (b) Harvey, ap- 
parently because it did no interstate busi- 
ness and did no business in the District of 
Columbia. 


The evidence showed that Safeway had 
had a full supply-classified use contract with 
the Association since June 11, 1940, that 
Richfield had had such a contract since De- 
cember 11, 1946, and that both remained in 
effect when the indictment was returned. 
There was no privity of contract between 


Derrick spending the entire day on the tele- 
phone, calling all over the United States. 

“@. And, in that regard, when the public in- 
terest was thus affected, didn’t the distributors 
also help out? A. Yes, sir. 

“@. Was there any talk then about full sup- 
ply contracts to restrain trade? A. No, sir, 
there was not. 
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Safeway and Richfield at any time. Until 
March 31, 1947, when it was terminated, the 
Federal Marketing Order prescribed the 
classified use plan of pricing and so im- 
munized Safeway, Richfield, Derrick and 
the Association from prosecution under the 
antitrust laws for the use of that plan in 
connection with full supply contracts. So, 
when Judge Holtzoff found Safeway, Rich- 
field and the Association guilty of conspir- 
ing to restrain trade because they employed 
the classified use plan in connection with 
full supply contracts, he necessarily based 
his finding upon the employment of that 
pricing plan during the period from March 
31, 1947, when the Federal Marketing Order 
terminated, until March 8, 1948, the date 
of the indictment. 


[Cooperative Officer Not Guilty] 


Derrick was also found guilty. The gov- 
ernment points out that he signed the two 
contracts for the Association. That fact 
alone cannot sustain his conviction because 
the contracts were admittedly legal under 
the Federal Marketing Order, which was 
in effect when they were signed. But the 
government says in its brief, 


“ 


: He called meetings of the dis- 
tributors and presided at them, he signed 
letters to the distributors from the Asso- 
ciation, and he conferred with the dis- 
tributors on a wide range of matters, 
involving the marketing of milk in the 
Washington area.” 


Those activities, however, were entirely le- 
gal and did not amount to participation in 
a conspiracy. Derrick should have been 
acquitted. 


[Legality of Pricing System] 


We are thus brought to a consideration of 
the question whether the three convicted 
corporations, by means of full supply con- 
tracts covering 13.8 per cent of the milk 
sales in the area and by means of a utilization- 
classification system of pricing have unlaw- 
fully created, as the government puts it, “a 
rigid and artificial pricing structure in the 
sale of fluid milk without regard for the 
normal forces of competition . aa 


“@. And how many years over this period was 
it that the distributors and your association 
were attempting to take care of public needs 
under this charge of a conspiracy? A. We were 
all working very desperately to secure enough 
milk for Washington from about the last of 
June, 1942, up to and beyond the date of this 
indictment.”’ 
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[Two Separate Conspiracies] 


Section 3 of the Sherman Act denounces 
as illegal “Every contract, combination in 
form of trust or otherwise, or conspiracy, 
in restraint of trade or commerce in 
the District of Columbia.” The indictment 
charges a conspiracy. If there was a con- 
spiracy at all, there were two conspiracies 
here, for there was no proof of agreement 
or concerted action between Richfield and 
Safeway. The proof wholly failed as to 
actual restraint of trade as a result of opera- 
tions under either of the contracts. So, as the 
District Court’s opinion shows, the convictions 
were based solely upon the contract between 
the Association and Richfield, and upon the 
contract between the Association and Safeway, 
which were held to be sources from which 
it was possible that restraint of trade might 
flow. No individual act of the Association, 
however unlawful, can justify the conviction 
of the three defendants under the conspir- 
acy charge. 


[Cooperative’s Rights and Antitrust Boundary] 


Having in mind what has just been said, 
we proceed to discuss the rights of the As- 
sociation under the law, and the antitrust 
boundary beyond which it and its distribu- 
tors may not lawfully go in their contractual 
arrangements. The Supreme Court has 
clearly marked the boundary. 


[Section 6 of Clayton Act] 


The Court pointed out in United States v. 
Borden Company, 308 U.S. 188 (1939), that 
§6 of the Clayton Act authorized the for- 
mation and operation of non-profit agricul- 
tural organizations, without capital stock; 
and provided that the antitrust laws shall 
not be construed to forbid members of such 
associations “from lawtully carrying out the 
legitimate objects thereof.” They were not 
to be held illegal combinations. 


[Capper-Volstead Act] 


The Supreme Court also said the Capper- 
Volstead Act was made applicable as well 
to cooperatives having capital stock. The 
persons to whom that act applies are de- 
fined in §1 as producers of agricultural 
products, “as farmers, planters, ranchmen, 
dairymen, nut or fruit growers.” They are 


6 United States v. Maryland and Va. Milk 
Producers Ass’n, 85 U. S. App. D. C. 180, 182, 
179 F. (2d) 426, 428 (1949). 
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authorized to act together in “collectively 
processing, preparing for market, handling, 
and marketing in interstate and foreign com- 
merce” their products. They may have 
“marketing agencies in common,” and they 
may make “the necessary contracts and 
agreements to effect such purposes.” 


[Borden Case] 


After summarizing, substantially as we 
have done, the activities in which a co- 
operative may engage with immunity from 
antitrust prosecution, the Supreme Court 
proceeded to evaluate the conspiracy indict- 
ment which was before it in the Borden case, 
and said (at pages 204 and 205): 


“The right of these agricultural pro- 
ducers thus to unite in preparing for mar- 
ket and in marketing their products, and 
to make the contracts which are necessary 
for that collaboration, cannot be deemed 
to authorize any combination or conspir- 
acy with other persons in restraint of 
trade that these producers may see fit to 
devise. In this instance, the conspiracy 
charged is not that of merely forming a 
collective association of producers to mar- 
ket their products but a conspiracy, or 
conspiracies, with major distributors and 
their allied groups, with labor officials, 
municipal officials, and others, in order 
to maintain artificial and non-competitive 
prices to be paid to all producers for all 
fluid milk produced in Illinois and neigh- 
boring States and marketed in the Chicago 
area, and thus in effect, as the indictment 
is construed by the court below. ‘to com- 
pel independent distributors to exact a 
like price from their customers’ and also 
to control ‘the supply of fluid milk per- 
mitted to be brought to Chicago.’ 28 F. 
Supp. 180-182. Such a combined attempt 
of all the defendants, producers, distribu- 
tors and their allies, to control the market 
finds no justification in §1 of the Capper- 
Volstead Act.” 


[Prior Opinion of Court] 


In harmony with these holdings, this 
court said on the first appeal of the present 
Casesne 


“. . ‘full supply contracts’, however 

legal they may be in other circumstances 

are illegal when made for the pur- 

pose of eliminating and suppressing com- 

petition. Complete monopoly is of course 
unnecessary; % 
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and later added (at page 182): 


“Although the Capper-Volstead Act, 
42 Stat. 388, 7 U. S. C. A. § 291, and the 
Clayt6n Act, 38: Stati730, 150 SGA. 
§ 17, give some privileges to combinations 
of agricultural producers, a combination 
of producers and distributors to eliminate 
competition and fix prices at successive 
stages in the marketing of an agricultural 
product is not privileged.” 


[Essential Elements Lacking] 

Both the Borden case and the first appeal 
of this case had to do with the sufficiency of 
an indictment. Neither dealt with an actual 
situation presented by proof. We draw from 
our former opinion in this case the principle 
that “full supply contracts” are illegal when 
made for the purpose of eliminating and 
suppressing competition; and that a combi- 
nation of producers and distributors to 
eliminate competition and fix prices at suc- 
cessive stages in the marketing of milk is 
also illegal. 


This record is barren of proof that the 
full supply contracts between the Associa- 
tion and the two convicted distributors were 
made for the purpose of eliminating and 
suppressing competition. The only evidence 
on the subject is to the effect that they 
were not made for that purpose and did not 
produce that result. We have already shown 
that neither wholesale nor retail prices were 
fixed by joint action of the alleged con- 
spirators, 


The District Court was of the Opinion” 


“ 


that ‘full supply’ contracts which 
embodied the classification plan for ar- 
riving at the price of milk constituted, in 
effect, agreements to fix prices. It is well 
settled that an agreement to fix prices of 
a commodity is per se an unreasonable 
restraint of trade and, therefore, a viola- 
tion of the Sherman Act. e335, 


“The conclusion is inescapable that 
there is substantial evidence justifying a 
finding that the operation of the ‘full 
supply’ contracts embodying the classifi- 
cation plan constituted a scheme for con- 
trolling and fixing prices of milk sold by 
the association to the distributors, and, 
therefore, is an illegal restraint of trade 
in contravention of Section 3 of the Sher- 
man Act.” 


[Trial Court Finding Unsupported] 


We have found no evidence at all in the 
record which would justify the finding to 
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which the District Court referred. The only 
evidence on the subject is contrary to such 
a finding. But if there were substantial 
evidence tending to show a classified use- 
full supply contract is “a scheme for con- 
trolling and fixing prices of milk sold by the 
Association to the distributors,’ such evi- 
dence would not justify the trial court in 
holding the appellants guilty, unless it showed 
guilt beyond a reasonable doubt. 


[Supervision of Contract by Government 
Not Necessary] 


Judge Holtzoff also concluded that, be- 
cause the Agricultural Marketing Act au- 
thorizes marketing agreements and the use 
of the classification plan and exempts them 
from antitrust laws, provided the parties 
submit to supervision and regulation by the 
Secretary of Agriculture, it must follow 
that a marketing agreement which uses the 
classification plan is per se a violation of the 
Sherman Act if it is not a Federal Market- 
ing Order under which the Secretary of 
Agriculture has supervisory and regulatory 
power. We do not agree. 


When Congress enacted the Agricultural 
Marketing Act, it did not devise the classifi- 
cation use plan as an original proposition; 
rather, it adopted that plan, which had been 
used in the industry since 1916. In the 
language of Judge Holtzoff, it “is generally 
regarded as economically sound because of 
the unique and exceptional features of the 
industry.” Full supply contracts embody- 
ing the classified use pricing scheme are not 
in themselves illegal unless they are made 
for the purpose of eliminating and suppress- 
ing competition or unless they tend to have 
that effect. A full supply contract contain- 
ing the classification plan for arriving at the 
price of milk is, in a sense, an agreement to 
fix the price of milk; but only in the same 
sense that a sales contract for a flat price is 
an agreement to fix prices. For such a con- 
tract to be illegal per se it must be demon- 
strable that it gives to the contracting parties 
power which may be wielded to the dis- 
advantage and detriment of the public and 
which may become oppressive as against 
competitors and tyrannical as against con- 
sumers. 


Had Congress intended to forbid the use 
of the classification pricing plan except under 
a Federal Marketing Order, doubtless it 


™United States v. Maryland and Va. Milk 
Producers Ass’n, 90 F. Supp. 681, 689 (1950). 
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would have so provided. But it did not. 
Nor is a cooperative compelled to operate 
under a Federal Marketing Order. Its free 
assent to such an Order is required to make 
it effective, but the District Court’s con- 
struction of the Act practically destroys 
that freedom. 


It should be noted also that the purpose of 
the Act was not to forbid the use of classifica- 
tion pricing, but to permit the making of 
marketing agreements under the Secretary’s 
supervision which otherwise would unlaw- 
fully restrain trade. Therefore, any mar- 
keting agreement outside the Federal 
Order must unlawfully restrain trade if the 
parties to the agreement are to be held 
guilty of violating the Act. 


(“An Honest Difference of Opinion”] 


The case was well summarized by Judge 
Holtzoff when he wrote (90 F. Supp. at 
689): 


“In justice to all, it should be observed 
that there is no evidence that any of the 
defendants acted in bad faith or that any 
of the defendants was actuated by any 
malevolent motive or pursued an evil de- 
sign, or that any defendant engaged in 
any unethical practice, or in any manner 
oppressed either any competitor or the 
public. Moreover, there is no evidence 
that the prices fixed were unreasonable 
or that either the competitors or the con- 
suming public were in any way actually 
harmed or prejudiced. There is an honest 
difference of opinion between the Goy- 
ernment and some of the defendants as 
to whether the course of conduct just 
described was permitted by law. This 
question could well have been settled by 
a civil action without a criminal prosecu- 
tion with all its implications.” 


It follows that there is “an honest difference 
of opinion” as to whether the full supply- 
classified use contracts “have created a 
rigid and artificial pricing structure in the 
sale of fluid milk without regard for the 
normal forces of competition.” 


The testimony of expert witnesses was to 
the effect, not only that the classified use 
pricing system is economically sound, but 
that in practice it is responsive to competi- 
tion and levels off to the same result in 
money as does the flat price. The term 
“blend price’ is sometimes applied to the 
flat price because it is and necessarily must 
be a blend or average of all the prices set 
under a classified use plan; but the latter 
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has the added advantage of automatically 
caring for the surplus milk which develops 
from day to day. There was no expert evi- 
dence to the opposite effect. 


The result of all this is that the District 
Court used as a basis for conviction, and 
the government urges here as a basis for 
sustaining it, an economic theory about 
which there are two opinions supportable 
by plausible argument. In advancing the 
theory the government’s brief makes state- 
ments such as these: 


“The classified-use plan, as employed 
by appellants, unlawfully restrains trade. 

“The classified-use plan restrains com- 
petition at the retail level. 

“The classified-use plan also tends to 
regulate the price relationships among the 
classes of milk products sold in the retail 
market. ... the classified-use plan tends 
to establish minimum differentials be- 
tween the retail prices.” 


These statements are conclusions which 
find no support in the evidence concerning 
the factual situation nor in the testimony 
of the experts. They are no more than 
statements of economic theory ably ad- 
vocated by the appellee. 


[Economic Theory Cannot’ Sustain 
Convictions | 


But the trouble is that, as plausible as the 
government’s economic theory is, it is not 
enough to sustain these convictions. It 
must appear beyond a reasonable doubt 
that these three corporations were guilty 
as charged, or their convictions cannot 
stand. In pronouncing them guilty, the 
court was relying on the economic hypothe- 
sis that full supply-classified use contracts 
tend unlawfully to fix prices and to re- 
strain trade. There was no expert evidence 
to support the hypothesis and, had there 
been, it would not have supported a finding 
of guilt. It is still the law that there can 
be no conviction of crime on circumstan- 
tial evidence unless the only possible in- 
ference to be derived from it is that of 


guilt. There must be evidence which fore- 
closes and makes impossible any other 
conclusion. Pennsylvaha Railroad Company 


v. Chamberlain, 288 U. S. 333 (1933); Ham- 
mond v. United States, 75 U. S. App. D. C. 
397, 127 F. (2d) 752 (1942); Cady v. United 
States) 54. App, *DaGs 10 293m hedie829 
(1923) ; Isbell v. United States, 227 Fed. 788 
(C. C. A. 8th 1915). It is equally true that 


{ 62,940 


64,890 


guilt cannot be inferred from an unsup- 
ported economic theory. 


We hold that the government’s theory 
does not show beyond peradventure that the 
full supply-classified use contracts in this 
case gave their makers the power to do the 
mischief which the indictment alleges. 


[Dismissals by Agreement and Direction 
to Fund Partys Not Guilty] 


After the appeals of Richfield and Safe- 
way had been docketed in this court, and 
prior to argument, those companies and the 
government filed with the clerk of this 
court an agreement in writing directing the 
appeals to be dismissed under our Rule 21. 
As a result-of this action, we cannot dis- 
turb the convictions of Richfield and Safeway. 
But on the appeals of the Association and 
Derrick, the orders of the District Court 
finding them guilty and imposing fines are 
reversed with instructions to the District 
Court to find them not guilty. 

Reversed. 


[Dissenting Opinion] 


Fany, Circuit Judge, dissenting: The ap- 
peals for decision are now confined to those 
of the Association and its Secretary-Treas- 
urer. Of the original defendants three 
distributing companies were acquitted by 
the court at the completion of the Govern- 
ment’s case, two others after completion of 
the whole trial, and two were convicted 
along with the Association and its Secre- 
tary-Treasurer. The two convicted dis- 
tributors after appealing paid their fines 
and dismissed their appeals. 


The Association, a corporation composed 
of approximately fifteen hundred dairy 
farmers, referred to as producers, supplies 
approximately 80% of the milk sold in the 
Washington area. The combining of these 
producers with one another in an Associa- 
tion and the pooling of their milk for sale 
to distributors, with consequent stronger 
bargaining position and other advantages, 
is not questioned. Such agreements as are 
incident to this arrangement are protected 
from the anti-trust laws by Congressional 
enactment. 42 Stat. 338 (1922), 7 U.S. C. 
§§ 291, 292 (1946) (Capper-Volstead Act); 
38 Stat. 731 (1914), 15 U. S.C. §17 (1946) 
(Clayton Act). United States v. Borden Go., 
308 U. S. 188 (1939). 


Court Decisions 
Maryland and Virginia Milk Producers Ass'n, Inc. v. U.S. 


Number 228—60 
11-19-51 


The two distributors found guilty of vio- 
lating Section 3 of the Sherman Act (26 
Stat. 209 (1896), 15 U. S. C. §3 (1946)) 
during a test period accounted for an ag- 
gregate of 13.8 per cent (one for 12.3 per 
cent and the other for 1.5 per cent) of 
Class I and Class II milk sold in the 
Washington area. By contract they obtained 
their full supply from the Association to 
the extent it could meet their requirements. 


[The Arrangement Between the Parties | 


The case turns upon the arrangements 
between the Association and these distrib- 
utors, and of the latter among themselves, 
consisting primarily of full supply contracts 
which embody a use classification plan. 
The District Court, Judge Holtzoff sitting, 
was of the opinion that these contracts 
constituted agreements for controlling and 
fixing prices of milk sold by the Association 
to the distributors, and, therefore, restrained 
trade and commerce in violation of Section 
3 of the Sherman Act. 


This conclusion of the trial judge appears 
to me to be correct. As stated, the dis- 
tributors are required to obtain their full 
supply from the Association to the extent 
it is able to meet their requirements. The 
Association carries out this obligation by 
assigning the milk supply of certain member 
producers to certain distributors. The latter 
sell the milk for uses which are divided 
for pricing purposes into three classes. The 
most important of these classes consists 
of the use of milk for consumption in fluid 
form. This is Class I. Milk so used is 
ordinarily sold in bottles or cartons for 
direct consumption, though it may be sold 
in bulk. Milk used or sold by the distributor 
for conversion into cream or cottage cheese 
is in Class II, and that used or sold by the 
distributor for manufacturing products such 
as ice cream is in Class III. These classifi- 
cations have nothing whatever to do with 
the quality of the milk. The classifications 
are entirely upon the basis of use and are 
for pricing purposes. For Class I milk the 
distributor pays the Association a higher 
price than is charged by the Association 
for Class II or Class III milk. The price 
charged for Class III is either less than 
that for Class II or is the same. Since the 
distributor does not know when he receives 


1 At the time of indictment such contracts 
were also in effect between the Association and 
distributors who, with the two convicted, ac- 
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the milk from the Association how much 
of it he will sell or use in each class, the 
amount he pays the Association is computed 
by an audit made after disposition or use. 


There are other details of the arrange- 
ments which might aid in stabilizing the 
market, in keeping a steady supply to meet 
the essential needs of the consuming public, 
and at the same time in avoiding the eco- 
nomic distresses consequent upon a surplus. 
But the essential features of the arrange- 
ments are those above outlined. 


[Fixed Price Differential Based on Use] 


Pricing according to use is the principal 
feature of the use classification plan. During 
the relevant period this plan was in effect 
between the Association and distributors 
and among the latter.” The inevitable effect 
is to bring about and to maintain a price 
differential based on use. A higher price 
is paid by the distributor for milk used to 
fill the more vital need of the public for 
nutrition and health purposes (Class I). 
In this manner the Association and distrib- 
utors engage in price fixing, although the 
actual prices for the several classes are fixed 
by the Association alone. This court so held, 
as I read the opinion, in United States v. 
Maryland & Virginia Milk Producers Assn, 
Shee Sapp. sDesG walol, e1Ss. 192m. 2d 
426, 429 (1949), cert. denied, 338 VU. S. 831 
(1949), when the case was here on appeal 
from dismissal of the indictment. There is 
concert between the Association and dis- 
tributors and among the latter as a result 
of which the price for Class I milk is higher 
than the price charged for like milk used 
for other purposes. As the District Court held, 
this in effect is price fixing, and, therefore, 
is a combination or conspiracy in restraint 
of trade in violation of Section 3 of the 
Sherman Act, United States v. Socony- 
Vacuum Oil Co., 310 U. S. 150 (1940); 
United States v. Real Estate Boards, 339 
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U. S. 485, 489 (1950), unless relieved of 
this consequence by approval of such ar- 
rangements under some valid law, such as 
the Agricultural Marketing Agreement Act 
of 1937, 48 Stat. 31 (1933), as amended, 
50 Stat. 246 (1937), 7 U. S. C. § 601 (1946); 
48 Stat. 34 (1933), as amended, 7 U. S. C. 
§ 608b (1946). See United States v. Borden 
Co., 308 U. S. 188 (1939), and United States 
v. Maryland & Virginia Milk Producers Ass’n, 
supra, The arrangements here involved were 
in fact at one time approved by the Secre- 
tary of Agriculture under the provisions of 
that Act. Congress recognized the need in 
the public interest of permitting the orderly 
marketing of milk through arrangements or 
agreements or combinations which would 
run counter to the policy of the antitrust 
laws, provided such arrangements were sub- 
jected to public controls set forth in the 
statute. The Association and distributors 
in the Washington area brought themselves 
within this legislation by obtaining govern- 
mental approval of the use classification plan 
in 1940. In 1947, however, they voluntarily 
withdrew, as was their right, because of 
dissatisfaction with the controls, including 
those involving price. The conduct now 
in question then became subject to the 
standards of the Sherman Act. United States 
v. Borden Co., supra.® 


[Approval by Government Essential 
to Validity] 


In our recent decision in Pennsylvania 
Water & Power Company, et al. v. Federal 
Power Commission, — U. S. App. D. C. —, 
— F. 2d —, decided July 3,.1951, we dealt 
with the power of the Commission, acting 
within the policy and provisions of the 
Federal Power Act, to require the con- 
tinuance of arrangements which, without 
the sanction of valid public authority, would 
violate the antitrust laws. So here, the con- 
flicting public policies embodied in the 


2Thus, the Richfield contract, used to illus- 
trate, provided that in the event the Marketing 
Agreement and Order approved by the Secre- 
tary of Agriculture is terminated and not im- 
mediately replaced, a situation which actually 
arose, ‘‘the price to be paid and settlement 
arrangements for milk, cream, and/or other 
dairy products sold and delivered hereunder 
shall be that price charged and arrangements 
in effect with all full-supply distributors buying 
District of Columbia or Maryland-inspected 
milk.’’ 

3 There is another factor bearing directly upon 
price. Should a distributor dealing principally 
with the Association purchase milk from a pro- 
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ducer not a member of the Association, as is 
sometimes done, this milk, however used by the 
distributor, and though of equal quality to that 
supplied by the Association, is classified by the 
Association in the audit as in the lowest use 
class, regardless of the price paid for it by the 
distributor, unless there is an insufficient supply 
from the Association for Classes I and II. The 
Association is accordingly paid the higher use 
price (merely because some milk is obtained 
from a source other than the Association) 
though the milk supplied by the independent 
might have displaced Association milk for Class 


I use. 
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Sherman Act, on the one hand, and, on the 
other, in the desire of Congress to aid in 
stabilizing the milk industry, are reconciled 
in the Agricultural Marketing Agreement 
Act; but when the Association and distrib- 
utors chose to remain no longer subject to 
the controls therein specified, the arrange- 
ments which continued into the period 
covered by the indictment became exposed 
to the Sherman Act. 


Price fixing is illegal per se because its 
necessary effect is to restrain trade or com- 
merce by substituting agreement upon price 
for competition and economic factors such 
as supply and demand. In the case at bar 
it might well be that economic reasons would 
cause milk consumed in fluid form to bear 
a higher price than milk used for other 
purposes; it is shorter-lived and there may 
be greater expense and risk in handling 
it for such consumption than for conversion 
into cheese, for example. Nevertheless, in 
the absence of approval under the 1937 Act, 
supra, agreement among competing distrib- 
utors and between them and their supplier 
to a plan which maintains such higher price 
is invalid. Though the actual price and the 
exact amount of differential between classes 
at any particular time are not shown to 
have been set by agreement or in an un- 
lawful manner, the existence of a differential 
based on use, with a higher price for Class 
I use, is the intended and necessary con- 
sequence of the plan. Furthermore, its 
necessary effect is to enlarge the area within 
which Classes II and III may compete by 
lowering the cost to the distributor of this 
milk and shifting a larger share of the total 
cost to Class I. This also restricts the 
competitive potential of Class I, a result 
made more certain by the control the 
Association exerts over 80% of the supply 
in the Washington area. A higher price 
accordingly is attached to the milk required 
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to meet the most important need of the 
public. 


In view of the foregoing it is not deemed 
necessary to discuss the question whether 
the full supply contracts, apart from the 
use classification plan, violate the Sherman 
Act. International Salt Co. v. United States, 
332 U. S. 392 (1947); Fashion Guild v. Trade 
Comm’n., 312 U. S. 457 (1941); and Standard 
Oil Co. v. United States, 337 U. S. 293 (1949). 
See, also, United States v. Maryland & 
Virginia Milk Producers Ass'n, supra, at p. 
182. 


[Conviction of Cooperative Officer 
Justified] 


The individual appellant was an active 
officer of the Association during the period 
to which the trial court limited the scope 
of the indictment. In addition to such 
inferences as might properly be drawn from 
the duties of his position as Secretary- 
Treasurer, considered in connection with 
the operations of the use classification plan, 
it is clear that this plan continued into the 
relevant period under contracts which, prior 
thereto, he had executed as Secretary-Treas- 
urer. His authorization of such operations, 
therefore, did not cease with termination of the 
Marketing Agreement and Order in 1947. His 


‘conviction I think was accordingly justified 


in view of the statutory provisions that 
whenever a corporation shall violate any 
of the penal provisions of the antitrust laws, 
such violation shall be deemed to be that 
also of the individual officers who shall have 
authorized or done any of the acts consti- 
tuting in whole or in part such violation, 
which shall be deemed a misdemeanor (38 
Stat. 736 (1914), 15 U. S. C. § 24 (1946)). 
See United States v. Dotterweich, 320 U. S. 
277 (1943). 


I would affirm the judgments of the 
District Court. 


[62,941] Federal Trade Commission v. Rhodes Pharmacal Co., Inc. et al. 


In the United States Court of Appeals for the Seventh Circuit. 


231 95s 


No. 10492. October 


Appeal from the United States District Court for the Northern District of Illinois, 


Eastern Division. 


Federal Trade Commission Act 


Appeal Dismissed—False Advertising. 
Court granting a preliminary injunction 


preparation is dismissed pursuant to stipula 


—An appeal from an order of the District 
restraining false advertising of a medicinal 
tion of counsel. 


See the Federal Trade Commission Act annotations, Vol. 2, J 6125.369, 6133.11, 6630.62. 
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Appeal dismissed in Federal Trade Commission Dkt. 5691. 
see -{] 62,782, 62,894. 


For plaintiff-appellee: James E. Cassedy. 
E. Brodkey. 


Before Orto KERNER, Circuit Judges. 


For previous opinions, 


For defendants-appellants: 


[Appeal Dismissed] 


KERNER, Circuit Judge: [Jn full text] 
Pursuant to stipulation of counsel for the 
parties, it is ordered, adjudged and decreed 


by this Court that this appeal be, and the 
same is hereby, dismissed, without costs to 
either party. 


[] 62,942] United States v. Bearing Distributors Company, Cab-Ette Company, Inc., 
Fort Dodge Tent and Awning Company, Clyde E. Clapper, Loyal Lee Flora, and 
Michael A. Halligan. 


In the United States District Court for the Western District of Missouri, Western 
Division. No. 6895. Dater September 14, 1951. 


Sherman Antitrust Act 


Sufficiency of Complaint—Allegations of Fact—Motions to Strike and for More 
Definite Statement.—In an action by the United States to enjoin antitrust violations, the 
allegation that manufacturers of tractor cabs “have contracted, combined and conspired 
to restrain * * * interstate trade and commerce in the manufacture, sale and distribu- 
tion of tractor cabs in violation of Section 1 of the Sherman Act” is not a conclusion 
of law and therefore will not be stricken. A motion for a more definite statement of 
this allegation is denied as there is nothing ambiguous in the allegation, and it fully 


advises the defendants of the charge. 


See the Sherman Act annotations, Vol. 1, J 1610.290. 
For the plaintiff: Sam M. Wear, United States Attorney. 
For the defendants: Madden and Burke, and Fred M. Roberts, of Kansas City, Mo 


Memorandum Opinion on Motion to Strike 
or in the Alternative for a More Definite 
Statement 


[Seek to Enjoin Sherman Act Violations] 


REeEveES, District Judge: [Jn full text ex- 
cept for omissions indicated by asterisks] By 
its action the government seeks to enjoin 
the defendants against violations of the law 
against monopolies and combinations as 
provided by Sections 1 and 2, Title 15, 
Sa CeeA= 


[The Conspiracy Allegation] 


The specific authority for such proceed- 
ing is conferred by Section 4 of said Title 
LSHW. Sia GeARre 
Such an action, as stated, has been filed 
in this court and the several defendants, or 
one of them, has filed the above mentioned 
motion to strike or for a more definite 
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statement in relation to the averments of 
a conspiracy. The substance of the aver- 
ments are that: 

“, . the defendants and others to the 
plaintiff unknown have contracted, com- 
bined and conspired to restrain the above- 
described interstate trade and commerce 
in the manufacture, sale and distribution 
of tractor cabs in violation of Section 1 of 
the Sherman Act.” 


This was followed by practically identical 
averments in respect of violations under 
Section 2 of said Act. 


[Motion to Strike] 


In the motion to strike it is alleged that: 

“Said averment should be stricken as a 
conclusion or made more definite and 
certain by the allegation of facts rather 
than a conclusion of law.” 
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1. Able counsel for the movant cited 
many Cases in support of the motion. Prac- 
tically all of these cases were rulings made 
prior to the promulgation of the New Rules 
of Civil Procedure, and particularly Rule 8 
in reference to the contents of pleadings. 


[Motion Overruled—Allegation Sufficient] 


The last authoritative case relied upon by 
counsel was that of Black & Vates v. Ma- 
hogany Ass’n, 129 F. 2d 227, 1. c. 231. * * * 


However, this ruling was expressly over- 
ruled on a rehearing of the case before a 
full court. * * * 


And, in the case of Mims v. Central Mfrs. 
Mut. Ins. Co., 178 F. 2d 56, 1. c. 59, the court 
said, in construing Rule 8 of the Federal Rules 
of Civil Procedure: 


“ 


generally speaking, the rules of 
strict construction are not now of force, 
and unless it affirmatively appears, not 
from what is omitted to be alleged, but 
from what is actually alleged, that there 
is no valid claim or defense, a failure to 
sustain a motion to dismiss or to strike 
may not in and of itself be assigned as 
reversible error.” 
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It would follow that the motion to strike 
should be overruled. . 


[Motion for Definite Statement—No 
Ambiguity] 

2. In the alternative, the moving defend- 
ant seeks a more definite statement of the 
conspiracy averment. There is nothing am- 
biguous in the averment of the government. 
As above quoted, the complaint clearly 
avers a combination and conspiracy to 
restrain interstate commerce and interstate 
trade. This fully advises the movant of 
the charge. The Rules of Civil Procedure 
providing for a more definite statement is 
only intended to clarify averments of the 
complaint. In the absence of ambiguities 
such 2 motion does not lie. 


The motion in this case called for a detail 
of facts and it should be recalled that the 
rule with relation to particulars in pleadings 
has been deleted and no longer constitutes 
the law in the federal courts. 


[Motion Overruled] 


The motion for a more definite statement 
should also be overruled and it will be so 
ordered. 


[{] 62,943] Sunbeam Corporation v. Richard Nossoff, individually and doing business 
under the fictitious names of Richard’s Furniture and Appliance Co., Richard’s Furniture 
Co., Trend Furniture Co.; Does I to V, inclusive; Roe Partnerships I to V, inclusive; 


and Doe Corporations I to V, inclusive. 


In the Superior Court of the State of California in and for the County of Los Angeles. 


No. 591187. Dated November 9, 1951. 


California Fair Trade Act 


Enforcement of Fair-Trade Prices Upon Consent and Stipulation—Sales Below Con- 
tracted Price—Sales Below Contracted Price to Dealers—Injunctive Relief—Damages.— 
Upon the consent of and stipulation between a manufacturer of electrical appliances and a 


fair-trade contract between the parties, including the making of such offers and sales 


to other dealers and retailers for resale by them at less tha 


n the fair-trade prices, a 


decree is entered enjoining the retailer from making such offers or sales. 


See the Resale Price Maintenance Commentary, Vol. 2, 17354, 7356; State Laws 


annotations, Vol. 2, J 8064. 


For the plaintiff: Stanley A. Weigel and Bernard E. Ingram. 


For the defendants: Philip R. Alperin. 
{| 62,943 


Copyright 1951, Commerce Clearing House, Inc. 


Number 229—95 
12-4-51 


Final Judgment and Decree of Permanent 
Injunction 


!Admission of Facts Entitling Manufacturer 
to Fair-Trade Relief] 


SwAaIN, Frank G., Judge: [Jn full text] 
It appearing to the Court that defendant 
Richard Nossoff has consented and stipu- 
lated with plaintiff that this Final Judg- 
ment and Decree of Permanent Injunction 
may be rendered and issued herein; that 
Messrs. Stanley A. Weigel and Bernard E. 
Ingram appear as attorneys for plaintiff 
herein and Philip R. Alperin, Esq., appears 
as attorney for defendant; that defendant 
has admitted, as complained of in the com- 
plaint herein, offers and sales of plaintiff’s 
trademarked commodities at less than the 
minimum prices stipulated pursuant to the 
Fair Trade contract entered into between 
plaintiff and defendant; that defendant has 
admitted that a number of such offers for 
sale and sales at less than said prices were 
knowingly and intentionally made by de- 
fendant to other dealers and retailers, includ- 
ing Pay Less Drug Stores, for resale by 
the latter at less than such prices; that 
defendant has further admitted that such 
offers for sale and sales involved wrongful 
use of the Sunbeam Fair Trade contract 
registration number identifying said Fair 
Trade contract entered into between plain- 
tiff and defendant; defendant has further 
admitted that defendant’s said sales at less 
than said Fair Trade contract prices aggre- 
gated at least a total of fifty such sales, 
that each of at least fifty of such sales was 
for a sum at least $10.00 less than the 
Fair Trade contract price and that the 
aggregate of the difference between the Fair 
Trade contract prices and the prices of 
defendant’s sales at less than such prices 
totalled at least $500.00; and good cause 
appearing therefor from the records, papers, 
files and proceedings herein, and findings 
of fact and conclusions of law having been 
waived, 

[Practices Enjoined] 


Now, therefore, it is hereby ordered, ad- 
judged and decreed that a permanent in- 
junction, be, and the same is_ hereby, 
granted plaintiff, and that you, said de- 
fendant Richard Nossoff, doing business 
under the firm name and style of Richard’s 
Furniture & Appliance Co., or under any 
other name or names whatsoever, your 
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agents, servants, executives, instrumentali- 
ties, officers, employees, successors and as- 
signs, and all persons acting in your aid, 
as well as all corporations owned or con- 
trolled by you, be, and are hereby, per- 
manently restrained and enjoined from ad- 
vertising, offering for sale or selling plain- 
tiff’s trademarked commodities, or any of 
them, at less than the respective prices set 
forth in Exhibit 1 hereof [not reproduced], 
plus, in each sale, the proper amount of 
retail sales tax (or at less than such other 
respective prices as may hereafter be stip- 
ulated pursuant to plaintiff's Fair Trade 
contracts covering said commodities and 
called to your attention by written notice); 
from making any allowance, gift, rebate or 
concession in connection with the advertis- 
ing, offering for sale or selling of any of 
said commodities at less than said prices by 
means of any subterfuge, device, combina- 
tion, sham or other indirection; from rep- 
resenting to any wholesale distributor of 
plaintiff's trademarked commodities or to 
any other person, by the use of a Sunbeam 
Fair Trade contract registration number, 
that you have executed a Sunbeam Fair 
Trade contract unless you have in fact exe- 
cuted such a contract then in effect and to 
remain in effect and respected by you so 
long as you may advertise, offer for sale 
or sell any of plaintiff's trademarked com- 
modities; and from violating, directly or 
indirectly, the contract between plaintiff and 
defendant referred to in the complaint 
herein. 


[Judgment for Damages] 


It is further hereby ordered, adjudged 
and decreed that plaintiff do have and re- 
cover from said defendant Richard Nossoff 
the sum of Five Hundred Dollars ($500.00) 
in lawful money of the United States, with 
interest thereon at the rate of seven per 
cent (7%) per annum from the date hereof 
until paid, as and for compensatory and 
exemplary damages. 


[Court Costs Awarded] 


It is further hereby ordered, adjudged 
and decreed that plaintiff do have and re- 
cover, in addition, the sum of Nineteen and 
50/100ths Dollars ($19.50) from said de- 
fendant Richard Nossoff as and for plain- 
tiffs costs of court incurred in _ this 
proceeding. 
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[] 62,944] Applebaum and Sims v. Paramount Pictures, Inc., et al. 


In the United States District Court for the Southern District of Mississippi. No. 373. 
Filed September 21, 1951. 


Sherman Antitrust Act 


Action for Treble Damages—Award of Attorney Fees—Factors To Be Considered.— 
In the award of treble damages to a person injured by reason of a violation of the anti- 
trust laws, it is the duty of the court to allow a reasonable attorney’s fee. In determining 
the amount of the fee, any agreement between the plaintiff and his counsel is immaterial. 
The court should take into consideration the result of the trial (the actual damages 
assessed); the character of the case; the time consumed before trial as well as the time 
consumed during the trial; the responsibility involved, that is, the work required to present 
a successiul presentation of the case and skill required to combat the skill and competency 
of attorneys on the opposing side; the ability and competency of the attorney in this 


particular type of case; and the knowledge that the court has of the particular case. 
See the Sherman Act annotations, Vol. 1, J 1640.390. 


For the plaintiff: Jerome Hatfter, Greenville, Miss., Landman Teller, Vicksburg, Miss. 
and Walter P. Armstrong, Jr., Memphis, Tenn. 


For the defendants: Sam Boverman, New York, N. Y., for Paramount Film Dis- 
tributing Corp.; Garner W. Greene, Sr., Jackson, Miss.; Gibbons Burke, New Orleans, La.; 


Frank E. Everett, Vicksburg, Miss.; 


Earl T, Thomas, Jackson, Miss.; 


Saul Friedberg, 


Louis D. Frohlich, Charles Oberle, Sidney Schreiber, Joe Bracken, all of New Works Neve 
John Sivley Rhodes, Jackson, Miss.; and Henry M. Robinson, New Orleans, La. 


[Determination of Attorney's Fees] 


MrzE, District Judge: [ In full text] I have 
given careful thought to the amount of 
attorneys’ fee to be allowed in the above 
case, and after having read the case of Mil- 
waukee Towne Corporation v. Loew's Inc., 
decided July 17 and reported in 20 Law Week, 
2061, and also examined Corpus Juris Se- 
cundum upon things to be considered in allow- 
ing a reasonable attorneys’ fee, and giving 
careful consideration to the time consumed, re- 
sponsibility involved, and the result of the 
trial, and I have reached the conclusion 
that in this particular case a reasonable 
attorneys’ fee would be $40,000.00. 


[Stipulation for Determination of Fees] 


It was stipulated between all of you that 
since I had heard the case fully and was 
familiar with the entire trial and the work 
that had been done prior to the trial by 
the attorneys, that I should determine the 
amount of a reasonable fee to be allowed 
without the introduction of any further 
testimony as to what would be a reasonable 
fee. Needless to say, this is a grave respon- 
sibility and I have undertaken it with care. 
I have considered carefully Mr, Burke’s 
letter and arguments on the question, and 
like-wise the letter of Mr. Earl Thomas, 
which also conveyed thoughts of his as- 
sociates in the trial. 


{ 62,944 


[Agreement Between Plaintiff and 
Attorney Immaterial] 


I will not require counsel for plaintiffs 
or the plaintiffs to state whether or not 
there was any further contingent agreed 
upon between plaintiffs and plaintiffs’ at- 
torneys, since the law requires the court in 
case of a recovery to fix what would be a 
reasonable attorneys’ fee. It was held in 
the Milwaukee case that the oral agreement 
between plaintiff and his attorneys was 
immaterial to the question involved as to 
the attorneys’ fees. With this statement of 
the law I concur. It is the duty of the 
court, under the statute, to allow a reason- 
able attorneys’ fee when there is a recovery, 
and in determining the amount of the fee 
it is my judgment that the court should take 
into consideration, as some of the circum- 
stances, the result of the trial, the character of 
the case, the time consumed, the responsibility 
involved, and the ability and competency of 
the lawyers to try a case, involved as were 
the issues in the present case. 


[Factors To Be C onsidered] 


This case began, on actual trial, on Janu- 
ary 30 and was completed on September 1. 
True, there were several weeks intervening 
during which the trial was not in progress, 
but of necessity, counsel engaged were giv- 
ing thorough study and preparation to the 
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further progress of it. To try a case of this 
type with a reasonable degree of efficiency 
necessarily involves counsel long in advance 
of the trial of the case, and in fact in ad- 
vance of the filing of the pleadings in the case, 
to give it considerable study, and while any 
competent and capable lawyer could pre- 
pare and try such a case, yet it does require 
not only a capable, competent, skillful and 
industrious lawyer to try it, but also, of 
necessity, requires the help of others. It 
would be almost physically and mentally 
impossible for one attorney to prepare and 
try a case of this type, and in determining 
the reasonableness of a fee, the court, of 
necessity, must take into consideration, not 
how many lawyers were involved, but what 
would be required to do the work to pre- 
sent a successful presentation of the case 
before the court and jury. The importance 
of the case and the responsibility involved 
is clearly shown by the record in that, as a 
matter of fact, skillful lawyers for plaintiffs 
were engaged and were required to combat 
the skill and competency of many lawyers 
on the opposing side, and in order for 
plaintiffs to have full presentation of their 
case, it was necessary that a capable attor- 
ney would be considerably far above the 
average attorney, and, of course, the value 
of his services must be measured in that 
light. 


[All Facts 


There is not one factor or circumstance 
that determines the amount of the fee, but 
like most other cases, it must be determined 
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from all of the facts and circumstances 
that have a relevant bearing on what would 
be a reasonable fee. The amount of actual 
damages assessed in this case was $150,000.00. 
The court takes into consideration the re- 
sult of the trial to that extent and considers 
it aS one circumstance, along with other 
facts shown by the record, the knowledge 
that the court has of the conferences, argu- 
ments that were presented, and of work 
shown by the record to have been done by 
attorneys for plaintiffs prior to the trial, and 
basing my judgment on all of those things, 
I have reached the conclusion, and find as 
a fact, that the amount of $40,000.00 is a 
fair and reasonable attorneys’ fee to be al- 
lowed plaintiffs for their attorneys m this 
case. 

I am filing a copy of this letter with the 
clerk of the court to be made a part of 
the record, as my opinion and judgment 
on the question as to a reasonable attor- 
neys’ fee to be allowed. 


[Interest on Attorney Fees] 


Counsel for plaintiffs may draw an order 
amending the original judgment so as to 
fix the amount of the attorneys’ fee at 
$40,000.00, and that interest shall run on 
this sum from the date of the order; that, 
of course, interest on the original judgment 
has already been fixed as running from the 
date the judgment was entered, but since 
the attorneys’ fee was unliquidated, interest 
will begin to run on that sum from the 
date of the signing of the judgment on that 
question at 6%. 


[62,945] Fargo Glass and Paint Company v. Globe American Corporation and The 


Maytag Company. 


In the United States District Court for the Northern District of Illinois, Eastern 


Division. No. 46 C 1079. Dated October 17, 1951. 


Sherman Antitrust Act 


Treble Damage Action—Deprivation of Distributorship—Conspiracy and Monopoli- 
zation—Cancellation of Distributorship and Acquisition, of Manufacturer’s Stock—Require- 
ment and Entire Output Agreement—The only manufacturer of an automatic shut-off, 
heat retained gas range and a distributing company violated the antitrust laws when, in 
pursuance to an agreement that the distributor should purchase stock in the manufacturer 
in consideration of which the manufacturer would grant to the distributor the exclusive 
right to distribute such ranges, (1) the distributor purchased stock in the manufacturer with 
the sole object of obtaining the exclusive distributorship, (2) the manufacturer and the 
distributor entered into an agreement whereunder the manufacturer agreed to sell the 
distributor its entire output and the distributor agreed to purchase from the manufacturer 
its entire requirements, (3) and the manufacturer cancelled all its existing distributor 
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Fargo Glass and Paint Co. v. Globe American Corp. 
agreements with third parties. The plaintiff, a distributor whose contract was cancelled, 
is entitled to recover the net profits made by such distributor in the territory previously 
granted to the plaintiff since the acts and the contracts of the defendants are in unreason- 
able restraint of trade and constitute a monopoly in the distribution of such ranges in viola- 
tion of the Sherman Antitrust Act. 


See the Sherman Act annotations, Vol. 1, § 1210.201, 1220.186, 1220.198, 1220.203, 
1220.508, 1260.251; Clayton Act annotations, Vol. 1, § 2024.49. 


Clayton Antitrust Act 


Distributors Agreement—Effect of Provision Requiring Distributor Not To Handle 
Competing Products.—The only manufacturer of an automatic shut-off heat retained gas 
range violates the antitrust laws when it, in its contracts with distributors, requires the 
distributor not to sell other articles that are the same or similar in purpose to its ranges, 
unless such other products are purchased at a cost twenty-five per cent below the net cost 
of its ranges. 


See the Clayton Act annotations, Vol. 1, § 2023. 


Stock Acquisition—Distributor’s Purchase of Stock in Supplier—Monopolization.— 
A distributor’s acquisition of stock in the only manufacturer of an automatic shut-off, 
heat retained gas range created a monopoly in the distributor in the distribution of such 
ranges when the purpose of the acquisition was to obtain an exclusive distributorship from 
the manufacturer, and the result of the acquisition was the cancellation by the manu- 
facturer of all its distributor agreements with third parties and the execution of a contract 
wherein the manufacturer agreed to sell its entire output to the distributor and the distributor 


agreed to purchase its entire requirements from the manufacturer. 
See the Clayton Act annotations, Vol. 1, { 2027.166. 


For the plaintiff: Bernard Buchholz, 
Illinois. 


Harry G. Fins, and Edward Atlas, Chicago, 


For the defendants: Winston, Strawn, Shaw and Black (James H. Cartwright, G. B. 
Christensen, and E. J. Wendrow), Chicago, Illinois. 


Findings of Fact 


Icor, District Judge: [In full text except 
for omissions indicated by asterisks] The 
Court finds: 


[Plaintiff An Appliance Distributor] 


* Ok 


4. From 1935 to the present time, except 
during World War II, when major home 
appliances were not available, Fargo has 
engaged in the business of a distributor of 
home appliances. 


[Globe Only Manufacturer of “Dutch Oven’’] 


5. Since 1930, Globe has operated two 
manufacturing divisions, one at Macomb, 
Illinois, known as the “Macomb Division,” 
and the other at Kokomo, Indiana, known 
as the “Kokomo Division.” The Macomb 
Division has manufactured various types of 
agricultural equipment. During the period 
from 1930 to the present time (except dur- 
ing the period from 1942 through part of 
1945, when it was engaged in the manufac- 
ture of life boats and other equipment for 


{@ 62,945 


the Government), the Kokomo Division has 
manufactured various types of stoves and 
ranges. 


6. In 1937 the Kokomo Division com- 
menced the manufacture of gas ranges un- 
der the name of “Dutch Oven,” or “Globe 
Dutch Oven,’ and sold these ranges in 
interstate commerce. These gas ranges are 
hereinafter referred to as “Dutch Ovens.” 


7. The Dutch Oven combines two utili- 
tarian features—automatic shut-off and heat 
retention. No other gas range on the mar- 
ket has the unique combination of these 
two features. 

eee, 

9. Globe is now, and since 1937 has been, 
the only manufacturer of automatic shut- 
off, heat-retained gas ranges in the United 
States. 

10. No distributor of home appliances 
in the United States, including Fargo, could 
obtain automatic shut-off, heat-retained gas 


ranges from any manufacturer other than 
Globe. 


* * * 
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[Nation-Wide Distribution System 
Established] 

22. By September, 1945, Globe estab- 
lished a nation-wide system of distribution 
and sale for said Dutch Ovens through 65 
distributors (that is, wholesalers), 45 key 
dealers (that is, dealers who undertook to 
buy Dutch Ovens in carload lots) and over 
3,000 dealers located throughout the United 
States; said distributors agreed to buy Dutch 
Ovens from Globe and were to sell the 
same to dealers. 

23. Globe furnished its distributors with 
forms of “Dealer Application for Globe 
American Corporation Dutch Oven Fran- 
chise” for use by the distributors in obtain- 
ing dealers to retail Dutch Ovens. Said 
65 distributors, pursuant to the provisions 
of their distributors’ agreements which re- 
quired them to establish dealers for Dutch 
Ovens, secured the execution of said forms 
by over 3000 dealers and submitted said 
applications to Globe. By August, 1945, 
Globe had orders for approximately 35,000 
Dutch Ovens. 


[Plaintiff Granted Franchise] 


24. On February 26, 1945, Globe entered 
into a distributor’s agreement with Fargo, 
granting Fargo a franchise for the sale of 
Dutch Ovens in the following territory: 


The State of North Dakota. 

In the State of South Dakota, the coun- 
ties of Roberta, Grant, Marshall, Brown, 
McPherson, Day, Edmunds, Campbell and 
Walworth. 

The Minnesota counties of Kittson, Ro- 
seau, Marshall, Pennington, Red Lake, Polk, 
Norman, Clay, Wilkin, Traverse, Lake of 
the Woods, Beltrami, Clearwater, Mahno- 
men, Becker, Otter Tail and Grant. 

25. In its national advertising Globe 
listed Fargo as one of its distributors. 

26. By September 19, 1945, Fargo had 
secured 154 dealers in its territory for 
Dutch Ovens. 

27. Fargo is a competent distributor of 
home appliances. 

28. Globe praised the work of Fargo in 
writing, and also in its publication, “Globe 
Trotter.” 


[Maytag Seeks Distribution of Ranges] 
29. Maytag, in 1944 and 1945, was seek- 
ing to obtain a manufacturer who would 


manufacture gas ranges for it to distribute. 
x * OX 
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31. During August and September 1945 
Maytag through its officers, and Globe, 
through its officers, agreed that Maytag 
should purchase from W. Dow Harvey, 
Chairman of the Board of Globe, and his 
wife, the common shares of Globe owned 
by them, totalling 32,535 common shares, 
in consideration of which Globe would 
grant to Maytag the exclusive distribution 
of Dutch Ovens. 


32. Globe had outstanding 100,000 shares 
of common stock. 


[Agreement To Purchase Stock for 
Distributorship] 


33. Maytag entered into a written agree- 
ment, dated September 19, 1945 with Alden 
P. Chester, President and a director of 
Globe and with Mark A. Brown and Earl 
B. Barnes, directors of Globe, whereunder 
it was agreed inter alia: 


(a) Maytag agreed to purchase not less 
than 40,000 shares of Globe and the parties 
agreed to procure the resignation of the direc- 
tors and officers of Globe at a special meet- 
ing to be called at the earliest convenient 
date. The parties agreed to cause Globe 
to retain in its service Alden P. Chester, 
as President, and A. G. Sherman, as Vice 
President, for at least one year. 


(b) The parties agreed that they would 
use their best efforts to cause Globe and 
Maytag to enter into a working agreement, 
to be effective for a reasonable time there- 
after, which would assure to Maytag the 
prior right and privilege of purchasing for 
resale the entire output of gas ranges and 
related products to be manufactured at the 
plant of the Kokomo Division. 

34. On September 19, 1945, Alden P. 
Chester was the owner of 8263 shares, 
Mark A. Brown was the owner of 11,142 
shares, and Earl B. Barnes was the owner 
of 2,118 shares of the common stock otf 
Globe. 

35. On September 19, 1945, Maytag pur- 
chased 40,159 shares of the common stock 
of Globe from Harvey, his wife, and cer- 
tain other stockholders of Globe, so that on 
that date Maytag, Alden P. Chester, Mark 
A. Brown and Earl B. Barnes owned 61,682 
shares of the outstanding common stock of 


Globe. 


[Purchase Not Made for Investment] 


36. The agreement by Maytag to pur- 
chase, and its purchase, of such Globe stock 
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was not made by Maytag for the purpose 
of acquiring an investment in Globe, but 
was made for the sole object of acquiring 
from Globe the exclusive distribution of 
Dutch Ovens and of eliminating the compe- 
tition of said 65 distributors and 45 key 
dealers in the business of distributing Dutch 
Ovens, in interstate commerce. 


[Resolution To Cancel All Other Distribution 
Arrangements | 


37. On the same day, September 19, 1945, 
at the hour of 2:30 P. M., a special meeting 
of the Board of Directors of Globe was 
held. At this meeting, W. Dow Harvey 
resigned as Chairman of the Board and 
Mark A. Brown was elected as Chairman 
of the Board in his place. At this meeting 
five of the nine members of the Board of 
Directors of Globe resigned and in their 
places were elected as directors Fred May- 
tag, II (President and a director of May- 
tag), George M. Umbreit (Vice President 
and a director of Maytag), Roy A. Bradt 
(Vice President and a, director of Maytag), 
J. G. Gamble (attorney for Maytag), and 
Paul H. Durham (a resident of Kokomo). 
At this meeting a resolution was unani- 
mously adopted, as follows: 


“On motion made, seconded and car- 
ried unanimously, the President was di- 
rected immediately to take all steps 
necessary to cancel and terminate all 
contracts, written statements of intention, 
and all other arrangements with distribu- 
tors, key dealers and others, relating to 
future sales and distribution of gas ranges 
and products of Globe American Corpo- 
ration, and that such steps be taken and 
notices given at the earliest possible date.” 


[Entire Output—Requirement Contract 
Executed) 


38. On the same day, September 19, 
1945, at the hour of 3:30 P. M., another 
meeting of the Board of Directors of Globe 
was held, attended by the new Board of 
Directors. At this meeting, a resolution 
was unanimously adopted, directing the 
President of Globe, on behalf of Globe, to 
execute a written contract with Maytag, 
dated September 19, 1945, entitled “Work- 
ing Agreement.” 

39. On the same day, September 19, 1945, 
Globe and Maytag entered into said agree- 
ment, whereunder Globe agreed to sell May- 
tag its entire output of Dutch Ovens and 
Maytag agreed to purchase from Globe its 
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entire requirements of gas ranges for distri- 
bution throughout the United States and 
elsewhere. 


[Plaintiff's Franchise Cancelled] 


40. In order to carry out its agreement 
with Maytag, and pursuant to the contract 
between Maytag, Alden P. Chester, Mark 
A. Brown and Earl B. Barnes, Globe, on 
or about September 27, 1945, cancelled its 
agreements with its 65 distributors, includ- 
ing Fargo, and on or about October 1, 1945, 
cancelled its agreements with its 45 key 
dealers. 

41. At the time of said cancellation, 
Fargo was still engaged in obtaining deal- 
ers for Dutch Ovens, 

42. Since September 19, 1945, to the 
present time, all of said 65 distributors, in- 
cluding Fargo, and said 45 key dealers, and 
all other persons, were excluded from the 
distribution of Dutch Ovens, and Maytag 
has been the exclusive distributor for said 
Dutch Ovens, 


[Unreasonable Restraint of Trade} 


43. The said exclusion was an undue and 
unreasonable restraint of interstate trade 
and commerce. 


[Contention of Globe Rejected] 


44. The evidence does not support the 
contention of the defendants that if Globe 
had not constituted Maytag exclusive dis- 
tributor for Dutch Ovens, Globe would not 
have produced Dutch Ovens. 


45. Maytag neither paid nor advanced 
any money to Globe prior to the time of 
the delivery of Dutch Ovens to Maytag by 
Globe in November, 1946. 

46. Maytag has advertised that “Only 
Maytag Dutch Oven automatically shuts off 
the gas and keeps right on cooking.” 

* OK * 

49. From September 19, 1945, to January 
28, 1951, Maytag sold 3,477 Dutch Ovens 
in Fargo’s territory and made a net profit 
from such sales in the amount of $39,560.36. 


[Prior Sales Agreements Violate Clayton Act] 


50. The effect of the provision of the 
Tentative Distributor Sales Agreements en- 
tered into between Globe and its 65 dis- 
tributors that: “The Distributor will not 
sell or handle other articles that are the 
same as or similar in purpose to the prod- 
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ucts of the Company covered in this agree- 
ment, unless said other products are pur- 
chased at a cost 25% below the net cost of 
Dutch Oven Gas Ranges” is to substantially 
lessen competition in gas ranges. Said pro- 
vision is in violation of Section 3 of the 
Clayton Act (15 U. S. C., Sec. 14), and is 
void. Fargo could have handled and con- 
templated handling gas ranges in addition 
to Dutch Ovens. 


Conclusions of Law 
The Court concludes that: 


1. The Court has jurisdiction of this 
action by virtue of Section 4 of the Clayton 
Act (Title 15 U.S. C., Section 15). 


[Acts and Contracts of Defendants Violate 
Sherman Act] 


2. The acts of the defendants constitute 
a combination and conspiracy, which are in 
undue and unreasonable restraint of trade 
and commerce among the several states of 
the United States in the distribution of the 
automatic shut-off, heat-retained gas ranges 
manufactured by the defendant, Globe Ameri- 
can Corporation, in violation of Section 1 
of the Sherman Act (Title 15, U. S. C, 
Section 1). 

3. The contracts of the defendants are 
in undue and unreasonable restraint of 
trade and commerce among the several 
states of the United States in the distribu- 
tion of the automatic shut-off, heat-retained 
gas ranges manufactured by the defendant, 
Globe American Corporation, in violation 
of Section 1 of the Sherman Act (Title 15 
we SPC Section 1). 


[Defendants Have Monopolized Distribution 
of Product] 


4. The defendants have combined and 
conspired to monopolize and have monopo- 
lized, trade and commerce among the 
several states of the United States in the 


distribution of the automatic shut-off, heat- 
retained gas ranges manufactured by the 
defendant, Globe American Corporation, in 
violation of Section 2 of the Sherman Act 
Ghitleml bau Se Ce Sections2). 


[Stock Acquisition Created a Monopoly 
Under Clayton Act] 


5. The effect of the acquisition by the 
defendant, The Maytag Company, which is 
a corporation engaged in interstate com- 
merce, of common stock of the defendant, 
Globe American Corporation, another corpo- 
ration also engaged in interstate commerce, 
tended to, and did, create a monopoly in 
The Maytag Company, in the distribution 
of the automatic shut-off, heat-retained gas 
ranges manufactured by the defendant, Globe 
American Corporation, among the several 
states of the United States, in violation of 
Section 7 of the Clayton Act (Title 15 
USS. GS Section. 18). 


[Plaintiff Entitled to Treble Damages] 


6. Plaintiff is a person who has been 
injured in its business by reason of the 
defendants’ acts forbidden in the antitrust 
laws, and is entitled to recover from the 
defendants three-fold damages by it sus- 
tained, and the cost of suit, including rea- 
sonable attorneys’ fees, as provided by 
Section 4 of the Clayton Act (Title 15 
Wm Sane Sections5)» 


[Net Profits Measure of Damages] 


7. The net profits made by The Maytag 
Company from the sale of automatic shut- 
off, heat-retained gas ranges manufactured 
by Globe American Corporation, in the ter- 
ritory granted plaintiff by Globe American 
Corporation is a proper measure of plain- 
tiffs damages, and plaintiff is entitled to 
recover a judgment in an amount equal 
to treble the amount of such net profits, 
(namely $39,560.36), together with costs 
and reasonable attorneys’ fees. 


[1 62,946] G. T. Floyd, J. S. Boswell, Joseph S. Dickson, J. K. Breedin, J. A. 
Weinberg, and A. Lee Jones v. Robert Gage, Carl H. Hart, C. G. Padgett, Jeff B. Bates, 
J. H. Stanley, W. R. Watkins, and O. Frank Thornton. 


In the United States Court of Appeals for the Fourth Circuit. 
October 11, 1951. Decided November 1, 1951. 


No. 6312. Argued 


Appeal from the United States District Court for the Eastern District of South 


Carolina, at Charleston. Affirmed. 


Sherman Antitrust Act 


Sufficiency of Complaint—Allegation of Conspiracy—Constitutionality of State Stat- 
ute—Denial of Bank Charter.—A suit instituted by stock subscribers, who allege that 
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members of a state board of bank control conspired among themselves and with a federal 
corporation to deny the plaintiffs a charter to operate a bank, is dismissed. General 
charges of a conspiracy without allegation of any facts showing that an unlawful con- 
spiracy in fact existed are insufficient to require the defendants to answer such charges. 


A contention that the statute under which the state board of bank control is appointed 
is violative of the federal antitrust laws is so lacking in merit as not to warrant discussion. 


See the Sherman Act annotations, Vol. 1, J 1640.125. 


For the appellants: J. A. Weinberg. 


For the appellees: James S. Verner, Assistant Attorney General for South Carolina 
(T.C. Callison, Attorney General for South Carolina on the brief). 


Before Parker and Soper, Circuit Judges, and Wycue, District Judge. 


[Stock Subscribers Denied Bank Charter] 


Per CurtAm: [In full text] This is an 
appeal from an order dismissing a suit in- 
stituted against the five members of the 
South Carolina Board of Bank Control, the 
Chief Bank Examiner of the Board and 
the Secretary of State of South Carolina. 
The plaintiffs are persons who have sub- 
scribed to stock and have applied for a 
charter to operate a state bank at Manning, 
South Carolina, and who have been denied 
a charter by the Board because they have 
not complied with the conditions which it 
has prescribed as prerequisite to the grant- 
ing of a charter. These conditions, which 
certainly seem reasonable, and which are 
set forth in the order of Judge Lide in an 
action pending in a South Carolina state 
court and made a part of the record here, 
are as follows: 


“1. That a capital of not less than 
$75,000 and a surplus of $15,000 be paid 
in, together with a reserve in the amount 
of $10,000. (Changed to $90,000 capital and 
$10,000 surplus on request of Petitioners). 


“2. That membership in the Federal 
Deposit Insurance Corporation be obtained. 


“3. That the stockholders elect a board 
of directors, consisting of not less than 
nine members, including the six proposed 
in the application, 


“4. That no part of the paid in capital be 
invested in real estate. 


“5. That a certificate be filed with the 
Board of Bank Control, signed by the 
entire board of directors, approving the 
selection of the President and other Ex- 
ecutive Officers and Cashier. 


“6. That before opening for business a 
copy of the adopted articles of incorpora- 

* The pertinent portion of the statute is as 
follows: ‘‘A state board of bank control is 


hereby created and established, which shall be 
composed of five members, one of whom shall 
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tion or by-laws be filed with the Board 
of Bank Control. 

“7. That before opening for business 
the proposed management submit to the 
Board of Bank Control an estimate of 
operating expenses for the first annual 
period. 

“8. That an able and experienced 
banker, acceptable to the Board of Bank 
Control and the Federal Deposit Insur- 
ance Corporation, be secured as Cashier. 

“9. That upon compliance with all 
conditions imposed, the Chief Examiner 
is authorized to certify the approval of 
the Board of Bank Control to the Sec- 
retary of State.” 


[Denial Alleged to Be Result of Conspiracy] 


The complaint makes no reference spe- 
cifically to any of these conditions but 
charges in general terms, without allegation 
of any facts, that defendants through “com- 
bination and conspiracy” among themselves 
and with the Federal Deposit Insurance 
Corporation, with intent to suppress and 
eliminate competition, denied to plaintiffs 
the charter to operate the bank at Manning 
for which they had applied. The relief 
asked is that the defendants be declared 
a body acting in restraint of trade, that the 
Statute under which the Board was ap- 
pointed be declared void as violative of the 
Corstitution and antitrust laws of the United 
States and that plaintiff recover damages 
of defendants under the antitrust laws. 


[Constitutionality of A ppointment Method 
Not Considered] 


The contention that the statute under 
which the Board is appointed, S. C. Code 
of 1942 sec. 7829,* is violative of the Con- 


be the state treasurer as an ex-officio member, 
who shall be chairman. The remaining four 
members shall be appointed by the Governor, 
two of whom shall be engaged in commercial 
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Stitution and the antitrust laws is based 
upon the requirement of the statute that 
appointments be made by the Governor 
upon the recommendation of the State 
Bankers Association and the Association 
of Building and Loan Associations and the 
cash depositaries associated with the State 
Bankers Association. This contention, how- 
ever, is so manifestly lacking in merit as 
not to warrant discussion. Certainly the 
federal court should not entertain a suit 
for declaring such a statute unconstitutional 
when it appears, as it does here, that there 
is presently pending in the Supreme Court 
of the state a suit in which the statute can 
be interpreted and its validity passed upon 
by that court. Shipman v. DuPre, 339 
UisS2321- 


[Antitrust Violations Too Vague to 
Warrant Relief] 


So far as the demand for relief under 
the federal antitrust laws is concerned, we 
do not think that any basis for such relief 
is afforded by the vague allegations of the 
complaint which sets forth no identifiable 
combination or conspiracy apart from the 
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fact that defendants are acting together as 
a Board of Bank Control and no facts upon 
which a violation of the federal statute 
could be predicated. The defendants are 
officers of the State of South Carolina 
presumably discharging their official duty 
when acting upon matters properly coming 
within its scope. While their official status 
will not protect them from liability for 
violation of the federal statutes, something 
more is required to bring them in to answer 
for such violation than mere general charges 
of conspiracy and combination and abuse of 
official duty without allegation of any facts 
showing that unlawful combination or con- 
spiracy in fact existed or that official duty 
has been transcended or abused thereby. See 
Polhemus v. American Medical Ass'n 10 Cir. 
145 F. 2d 357. 


[Dismissal Affirmed] 


For the reasons stated, we do not think 
that the complaint sets forth any cause of 
action of which the court should have taken 
jurisdiction, and the order of dismissal is 
accordingly affirmed. Affirmed. 


[] 62,947] Globe Cardboard Novelty Co., Inc. and Morris Aron, individually and as 


an officer of Globe Cardboard Novelty Co., Inc., and as a co-partner in a firm trading 
as Globe Printing Co., and Louis Broudo, individually and as an officer of Globe Card- 
board Novelty Co., Inc., and as a partner in the firm trading as Globe Printing Company 
v. Federal Trade Commission. 


In the United States Court of Appeals for the Third Circuit. 
November 16, 1951. 


On Petition to Review an Order of the Federal Trade Commission. 


No. 10,424. Filed 


Federal Trade Commission Act 


Petition for Review—Lottery Devices—Unfair Methods of Competition.—A Federal 
Trade Commission order prohibiting petitioners from distributing in interstate commerce 
push.cards, punchboards or other devices which are designed to serve as an instru- 
mentality for the sale of articles of merchandise by lottery methods is affirmed. The 
Commission found that “the only use to be made of said push card and punchboard 
devices and the only manner in which they are used, by the ultimate purchasers thereof, 
is in combination with other merchandise so as to enable said ultimate purchasers to 
sell or distribute said other merchandise by means of lot or chance.” By placing in 
the hands of others the means of conducting lotteries in the sale of merchandise, peti- 
tioners have committed unfair acts and practices in commerce within the meaning of 
Section 5 of the Federal Trade Commission Act. 


See the Federal Trade Commission Act annotations, Vol. 2, { 6125.155, 6501.36. 
Affirming Federal Trade Commission cease and desist order in Dkt. 4808. 


the cash depositories business and recommended 
by the representatives of the cash depositories 
affiliated with the state bankers’ association.” 


banking and recommended by the state bankers’ 
association, one shall be engaged in building 
and loan association business and recommended 
by the said associations and one shall be in 
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For petitioner: Michael vonMoschvisker, Philadelphia 2, Pa. 
For respondent: John W. Carter, Jr., Washington, D. C. 
Before McLAUGHLIN, STaLey and Hastie, Circuit Judges. 


Opinion of the Court 


By STAxeEy, Circuit Judge: [Jn full text] 
We are asked to review a cease and desist 
order entered by the Federal Trade Com- 
mission against petitioners. 


[Commussion’s Findings | 

The Commission instituted this proceeding 
by a complaint issued on August 10, 1942. 
An answer was duly filed and hearings 
were subsequently held. On April 21, 1950, 
petitioners filed a substituted answer in 
which they admitted all the material allega- 
tions of fact set forth in the complaint and 
waived all intervening procedure and fur- 
ther hearing as to the facts. The Commis- 
sion rendered findings of fact based on the 
allegations of the complaint. The salient 
facts so found are that petitioners manu- 
facture and sell in interstate commerce push 
cards and punchboards. Some of their 
products are sold to manufacturers, whole- 
salers, and jobbers of candy, cigarettes and 
other articles of merchandise, who, in turn, 
pack the push cards and punchboards with 
their merchandise and sell the assortments 
in interstate commerce to retailers. Peti- 
tioners also sell directly to retailers. Thus, 
all petitioners’ devices flow either directly 
or indirectly into the hands of retailers, who 
utilize petitioners’ products as sales promo- 
tional devices. The Commission found that 
the sale of merchandise to the public by 
means of these devices involves a game of 
chance or the sale of a chance to procure 
articles of merchandise at prices much less 
than the normal retail prices, thereby en- 
couraging members of the public to gamble. 
The Commission further found that con- 
sumers are induced to deal with those re- 
tailers who utilize lottery methods to the 
detriment of retailers who refrain from 
using such sales promotional schemes. At 
the manufacturers’ and wholesalers’ levels, 
the same forces are at work: trade is di- 
verted from manufacturers and wholesalers 
who do not pack lottery devices with their 
merchandise. The Commission concluded 
that, by placing in the hands of others the 
means of conducting lotteries in the sale 


1“Unfair methods of competition in com- 
merce, and unfair or deceptive acts or practices 
in commerce, are declared unlawful. * * *! 
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of merchandise, petitioners had committed 
unfair acts and practices in commerce with- 
in the meaning of Section 5 of the Federal 
Trade Commission Act.’ 


[Prohibition of Order] 


The order of the Commission, issued De- 
cember 29, 1950, directed petitioners to 
cease and desist from “selling or distrib- 
uting in commerce, as ‘commerce’ is defined 
in the Federal Trade Commission Act, 
push cards, punchboards, or other lottery 
devices which are to be used, or may be 
used, in the sale or distribution of mer- 
chandise to the public by means of a game 
of chance, gift enterprise, or lottery scheme.” 


[Petitioner’s Contentions | 


Petitioners attack the order of the Com- 
mission on the ground that their sales of 
lottery devices do not constitute unfair 
practices in commerce within the contem- 
plation of Section 5 of the Federal Trade 
Commission Act. They argue that they 
compete fairly with their competitors in the 
punchboard business; that any unfairness 
is committed by their vendees who utilize 
lottery methods to distribute their mer- 
chandise. Thus, we are urged to hold that 
petitioners’ activities are beyond the juris- 
diction of the Commission. 


[Petitioner Engaged in Unfair Practice] 

Since the decision of the Supreme Court 
in Federal Trade Comm. v. Keppel & Bro., 
291 U. S. 304 (1934), it has been settled 
law that the sale of merchandise by lottery 
methods constitutes an unfair method of 
competition under Section 5 of the Federal 
Trade Commission Act. Thus, we accept 
as our starting point the proposition that 
it is contrary to the public policy of the 
United States for sellers to market their 
goods by taking advantage of the con- 
sumer’s propensity to take a chance. Peti- 
tioners actively aid and abet others to commit 
such unfair practices. They manufacture 
and sell devices the sole function of which 
is to sell merchandise by lottery methods. 
Does this render petitioners’ interstate sales 
Act of Sept. 26, 1914, ¢. 311, § 5, 38 Stat. 719, 


as amended by the Act of Mar. 21, 1938, c. 49, 
§ 3, 52 Stat. 111, 15 U.S.C. A. § 45 (a). 


Copyright 1951, Commerce Clearing House, Inc. 


Number 229—105 
12-4-51 


of lottery devices unfair? We are in agree- 
ment with the Commission’s affirmative 
answer. 


[Scope of Wheeler-Lea Amendment] 


The instant proceeding no doubt would 
have been beyond the jurisdiction of the 
Commission under the unamended Federal 
Trade Commission Act, as interpreted by 
the Supreme Court in Federal Trade Comm. 
v. Raladam Co., 283 U. S. 643 (1931). The 
Wheeler-Lea amendment,” however, effec- 
tively broadened the scope of the Commis- 
sion’s powers. Not only unfair methods of 
competition in commerce were restrainable, 
but Section 5 was expanded to embrace 
unfair and deceptive practices in commerce 
as well. It has generally been agreed that 
the purpose of the amendment was to elim- 
inate the necessity of proving competition. 
All the Commission need show now is that 
there is an act or practice in commerce 
inimical to the public interest. Perloff v. 
Federal Trade Comm., 150 F. 2d 757, 759 
(C. A. 3, 1945); Progress Tailoring Co. v. 
Federal Trade Commission, 153 F. 2d 103, 
105 (C. A. 7, 1946).2 Hence, the fact that 
petitioners are not unfair toward other man- 
ufacturers of lottery devices does not pre- 
clude the Commission from assuming 
jurisdiction. 

[Brewer Case] 


The exact issue with which we are faced 
has been raised on petition for review in 
only one prior case. In Charles A. Brewer 
& Sons v. Federal Trade Comm., 158 F. 2d 
74 (C. A. 6, 1946), the Court of Appeals 
for the Sixth Circuit affirmed an identical 
cease and desist order.* The fact situation 
in the Brewer case is, in all material respects, 
the same as that in the case at bar. That 
court concluded that the petitioners there 
had aided, abetted, and induced manufac- 
turers and wholesale and retail dealers in 
merchandise to use unfair or deceptive acts 
or practices and unfair methods of com- 
petition. In so doing, the court found 
that petitioners themselves had committed 
unfair practices. We think the decision in 
the Brewer case is a sound one and in 
harmony with the Congressional intent be- 
hind the Wheeler-Lea amendment. 
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The opinion in the Brewer case relies in 
part on the common law rule of unfair com- 
petition that one who furnishes another 
with the means of consummating a fraud 
is himself a wrongdoer. See Coca-Cola Co. 
v. Gay-Ola Co., 200 Fed. 720 (C. A. 6, 1912); 
see also Federal Trade Comm. v. Winsted 
Co., 258 U. S. 483 (1922). We agree that 
the above-stated rule can be applied as an 
apt analogy here. 


Petitioners argue that the Brewer case 
was wrongly decided and is contrary to the 
decision of this court in Scientific Mfg. Co. 
v. Federal Trade Comm., 124 F. 2d 640 (C. A. 
3, 1941). A careful study of these two cases, 
however, has convinced us that they are not 
contradictory. The Scientific Mfg. Co., 
which was in fact the alter ego of one Force, 
was engaged in the publication and sale of 
pamphlets. Force, a chemist and pharma- 
cist, held unorthodox beliefs about the 
dangers inherent in the use of aluminum 
cooking utensils. In fact, he attributed to 
the use of aluminum utensils practically all 
the ills which beset mankind. These ideas 
he incorporated into pamphlets which were 
sold in interstate commerce. While the 
pamphlets were sold generally to the public, 
certain manufacturers and distributors of 
non-aluminum cooking utensils displayed an 
especial interest in Force’s theories. About 
20% of these pamphlets came into the hands 
of these manufacturers and distributors who 
made use of the pamphlets to stimulate sales 
of their products. The Commission found 
that the representations made in the pam- 
phlets were false, misleading and disparag- 
ing, and that through their sale Force was 
supplying an instrumentality by means of 
which uninformed and unscrupulous manu- 
facturers and distributors were able to 
deceive members of the public, thereby in- 
ducing them to purchase non-aluminum 
utensils. The Commission concluded that 
the sale of Force’s pamphlets constituted 
unfair and deceptive acts and practices in 
commerce, and a cease and desist order was 
issued. Upon petition for review, this court 
set aside the order of the Commission, 
holding such order to be beyond the powers 
granted it under the Act. 


2 Act of March 21, 1938, c. 49, § 3, 52 Stat. 111, 
15 U.S.C. A. § 45 (a). 

3 Of course, the courts must be the final 
arbiter of what trade practices are to be deemed 
unfair, even though the determination of the 
Commission is entitled to considerable weight. 
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Federal Trade Comm. v. Keppel & Bro., 291 
U.S. 304 (1934). 

4Compare the facts in Modernistic Candies 
v. Federal Trade Comm., 145 F. 2d 454 (C. A. 
7, 1944), where an order of the Commission was 
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[Cases Distinguished] 


We think the Scientific case is readily dis- 
tinguishable from the Brewer case. In 
fact, the two cases illustrate very clearly some 
of the bounds of the Commission’s power. 
In the former case Force was in the busi- 
ness of disseminating ideas. His ideas, 
while unorthodox and no doubt false, were 
sincerciy held by him. He did not intend 
that his pamphlets be used to sell cooking 
utensils or any other product. The func- 
tion of his pamphlets was merely to dis- 
seminate his opinions—not to sell mer- 
chandise. The use of the pamphlet for the 
sale of merchandise was a clear perversion 
of its primary function. In the instant case, 
however, petitioners’ punchboards and push 
cards were designed for the specific purpose 
of selling merchandise by lottery. This is 
their sole function. The Commission’s find- 
ing on this point is as follows: “The only 
use to be made of said push card and punch- 
board devices and the only manner in which 
they are used, by the ultimate purchasers 
thereof, is in combination with other mer- 
chandise so as to enable said ultimate pur- 
chasers to sell or distribute said other 
merchandise by means of lot or chance as 
hereinabove described.” (Italics supplied.) 


[Modification of Order Unnecessary] 


Petitioners press upon us the’ contention 
that even if they did violate Section 5 of 
the Federal Trade Commission Act, the 
order issued by the Commission is too 
broad. They assert that the order should 
be modified so as to delete the words “and 
may be used.” Petitioners are concerned 
that, should this order be affirmed without 
modification, even the dealer who sold paper 
to them might be subject to a cease and 
desist order of the Commission. There is, 
of course, no basis for petitioners’ concern. 
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The paper distributors who supply peti- 
tioners do not furnish a product specifically 
designed for the purpose of selling mer- 
chandise by gambling. The primary func- 
tion of paper is hardly that of incorporation 
into lottery devices. But petitioners have 
fabricated from these raw materials a spe- 
cialized product the primary function of 
which is the sale of goods by lottery. 

In proceedings against manufacturers and 
distributors of candy by lottery methods, 
several courts have narrowed orders of the 
Commission in a fashion somewhat similar 
to that urged by petitioners. See Sweets 
Co. of America v. Federal Trade Comm., 109 
F. 2d 296 (C. A. 2, 1940); Helen Ardelle, 
Inc. v. Federal Trade Comm., 101 F. 2d 718 
(C. A. 9, 1939). Other courts have refused 
to modify orders of the Commission. Hill 
v. Federal Trade Comm., 124 F. 2d 104 
(C. A. 5, 1941); Ostler Candy Co. v. Federal 
Trade Comm., 106 F. 2d 962 (€. A. 10, 
1939), cert. denied 309 U. S. 675. A care- 
ful study of those cases reveals, however, 
that the only disagreement is one of semantics. 
The courts which modified the language of 
the Commission were concerned lest the 
words “or may be used” would be construed 
to prevent manufacturers from selling candy 
which any person might thereafter sell by 
means of a lottery, even though such sale 
was not designed or intended by the manu- 
facturers. We do not so interpret the order 
of the Commission. We construe it to 
prohibit only the distribution in interstate 
commerce of any push card, punchboard or 
other device which is designed to serve as 
an instrumentality for the sale of articles 
of merchandise by lottery methods. 


[Order Affirmed] 


The order of the Commission will be 
affirmed. 


[1 62,948] Federal Trade Commission v. Whitney & Company, a corporation, and 


James R. O’Brien. 


In the United States Court of Appeals for the Ninth Circuit. 


ber 151951. 


No. 12,700. Novem- 


Petition for Enforcement of an Order of the Federal Trade Commission. 


Clayton Antitrust Act 


Petition for Enforcement of Order—Admission as to Validity of Order—Opportunity 
To Be Heard.—The Federal Trade Commission is entitled to affirmance of a cease and 
desist order prohibiting payment of brokerage fees to direct purchasers of canned sea 
food products, in violation of Section 2 (c) of the Clayton Antitrust Act, as amended 
where the validity of the order is not challenged by the respondents, However, respond- 
ents are entitled to a hearing, with an opportunity to submit evidence, for the purpose of 
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determining whether or not they have failed or neglected to obey the order, under Section 
11 of the Clayton Antitrust Act. 


See the Clayton Act annotations, Vol. 1, { 2031, 2031.28, 2214.333. 


Clayton Antitrust Act 


Motion To Dismiss Enforcement Proceeding Denied—Unlawful Payment of Brok- 
erage Fees—Question as to Responsibility of Corporate Officer.—In an action to obtain 
enfcrcement of a cease and desist order prohibiting payment of brokerage fees to direct 
purchasers of canned sea food products, the motion by an individual respondent to dismiss 
the enforcement proceeding as to him on the ground that he is no longer an official of 
the respondent company, and that no useful purpose would be served by his retention 
as a party to the proceeding, is denied. However, if the individual respondent so desires, 
he may raise the issue before the Federal Trade Commission. 

See the Clayton Act annotations, Vol. 1, J 2031. 


For petitioner: James E. Cassedy, Associate General Counsel, Washington, D. C. 


For respondent: Bogle, Bogle & Gates, Seattle, Washington. 
Affirming Federal Trade Commission cease and desist order in Dkt. 5279. 
Before MaATHEws, Bone and Pops, Circuit Judges. 


MaTHEws, Circuit Judge: [Jn full text] 
Under § 11 of the Clayton Act, as amended, 
15 U. S. C. A. §21, the Federal Trade 
Commission, on February 12, 1945, issued 
a complaint charging that Whitney & Com- 
pany, James R. O’Brien and others had 
violated and were violating the provisions 
of §2(c) of the Act, as amended, 15 
Weise CxeAIES 13(c). MEhescomplaint: was 
served on the persons complained of (Whit- 
ney & Company, O’Brien and others) on 
February 14, 1945. It contained a notice of 
hearing. Said persons appeared, and a hear- 
ing was had. Thereupon, being of the 
opinion that said persons had violated and 
were violating the provisions of § 2(c), the 
Commission, on March 25, 1946, made a 
report in writing, stating its findings as to 
the facts, and issued an order requiring 
said persons to cease and desist from such 
violations. The order was served on April 
1, 1946, and has been in effect ever since. 


[Affirmance of Order Upheld] 


On September 29, 1950, the Commission, 
alleging that Whitney & Company and 
O’Brien had failed and neglected to obey 
the order, applied to this court under § 11 
for a decree affirming the order and en- 
forcing it as to Whitney & Company and 
O’Brien.1 Whitney & Company and O’Brien, 
answering the application, denied that they 


had failed or neglected to obey the order, 
but they have not challenged the validity 
of the order. Instead, they have admitted 
its validity. The Commission is therefore 
entitled to an afirmance of the order.? How- 
ever, on the issue raised by their answer— 
whether or not they have failed or neglected 
to obey the order—Whitney & Company 
and O’Brien are entitled to a hearing, with 
an opportunity to submit evidence.’ 


[Motion to Dismiss Enforcement 
Proceeding Denied| 

O’Brien has moved this court to dismiss 
the enforcement proceeding as to him on 
the ground that, although he was alleged 
and found by the Commission to be an 
official and stockholder of Whitney & Com- 
pany, he is no longer such, and that no use- 
ful purpose would be served by his retention 
as a party to the proceeding. The issue thus 
raised or attempted to be raised may, if 
O’Brien so desires, be raised before the 
Commission. 


[Order Affirmed] 


Accordingly, the order is affirmed; the 
proceeding is referred to the Commission, 
with directions to hear evidence on the 
issues mentioned above and to report its 
conclusions to this court; and O’Brien’s 
motion is denied without prejudice. 


1 Enforcement was not sought as to the other 
persons complained of. 

2 Federal Trade Commission v. Herzog, 2 
Cir., 150 F. 2d 450. See, also, Federal Trade 
Commission v. Balme, 2 Cir., 23 F. 2d 615; Fed- 
eral Trade Commission v. Baltimore Paint & 
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Color Works, 4 Cir., 41 F. 2d 474; Federal Trade 


Commission v. Standard Education Society, 
2 Cir., 86 F. 2d 692 (reversed on other grounds 
HSC OSS all) 

3 See cases cited in footnote 2. 
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[] 62,949] Cat’s Paw Rubber Company, Inc. v. Barlo Leather and Findings Co., Inc. 
and Saul H. Cohen. 


In the United States District Court for the Southern District of New York. No. 
69-66. Dated November 15, 1951. 


Sherman Antitrust Act 


Inducing Breach of Fair-Trade Contracts—Suit for Unfair Competition—Inducement 
Not Immune from Suit.—A distributor, who induces a manufacturer’s distributors to 
breach their fair-trade contracts by. acquiring products from the distributors without 
agreeing to resell the products at the minimum fair-trade price as required in such fair- 
trade contracts when the products are sold for resale, is not immune from the manufac- 


turer’s suit for unfair competition. 


This is not a case where a distributor is induced to 


breach his fair-trade contract to meet the competition of a non-signer. 
See the Sherman Act annotations, Vol. 1, J 1250.165, 1660.245; Resale Price Main- 


tenance Commentary, Vol. 2, J 7212. 
For the plaintiff: Milton Handler. 


For the defendants: Arab and Meyerson. 


[Motion for Judgment on Pleadings] 


KaurnMaN, IRVING R., District Judge: [Jn 
full text except for omissions indicated by 
asterisks] Defendants move for judgment 
on the pleadings pursuant to Rule 12(c) 
Federal Rules of Civil Procedure. 


[Buyers to Require Vendees to Observe 
Fair Trade Price] 


Plaintiffs rubber heels and rubber prod- 
ucts have gained considerable renown in the 
metropolitan New York area. The products 
are widely advertised and they apparently 
enjoy an estimable repute. Authorized whole- 
salers in the metropolitan region distribute 
the products. They are constrained by 
resale price agreements with plaintiff and 
they in turn are bound, under the terms of 
that agreement, to sell only to retailers who 
agree to sell at established minimum prices. 


[Action for Inducing Breach of Contract] 


Plaintiff brings this action against defend- 
ants, claiming unfair competition. Allegedly, 
defendant Barlo is not an authorized dis- 
tributor of plaintiff's products. Plaintiff 
claims three continuing unfair trade practices 
of defendants: (1) Inducing plaintiff’s au- 
thorized distributors to breach their con- 
tracts with plaintiff; (2) Improper tse of 
plaintiff's trademark; (3) Sales of plain- 
tiffs products below cost for the purpose 
of injuring plaintiff. Defendants contend 
that the complaint is insufficient and enter 
this motion. 

ae ae 
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[Schwegmann Ruling Does Not Immunize 
Defendant's Conduct] 


Plaintiff alleges an actionable inducement 
to breach of contract. As a general proposi- 
tion of law, inducement to breach is an 
actionable tort. Philadelphia Record Co. v. 
Leopold, (D. C. S. D. N. Y. 1941), 40 F. 
Supp. 346; Truar v. Raich, 239 U. S. 33 
(1915). Defendants, it is alleged, know- 
ingly induced plaintiffs distributors to 
breach their contracts with plaintiff by ac- 
quiring quantities of merchandise from 
plaintiff's distributors without entering into 
the required resale price agreements. De- 
fendants assert that their alleged conduct 
is immunized by the holding of the Supreme 
Court in Schwegmann Bros. v. Calvert Dis- 
tillers Corp., 341 U. S. 384 (1951). I do not 
agree. The facts in that case were sharply 
different from the case at bar. The Supreme 
Court held that non-signers were not bound 
by the terms of resale price agreements 
between a manufacturer and his distributors 
and retailers, which agreements were valid 
under State Fair Trade laws. The case at 
bar is distinctly not the instance of a dis- 
tributor induced to breach his resale price 
contract to meet the competition of a non- 
signer. In such case a suit for inducement 
to breach, to circumvent the Schwegmann 
rule, might not lie. 


[Plaintiff's Claim Sufficient] 


Plaintiff's claim here is that defendants 
induced plaintiff's distributors to breach by 
selling to them without exacting an agree- 
ment to maintain the resale price, at a time 
when they knew the distributors were bound 
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ultimate determination on the merits will 
be made at trial. As framed, the claim is 


suicly sufficient. 
ce aE: 


by a fair-trade agreement with plaintiff. 
Under New York law, inducement to breach 
a contract is actionable only where it is 
intentional—and this plaintiff alleges. The 


[1 62,950] Sidney Klein v. Sales Builders, Inc. 


‘ In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 49 C 1013. Dated October 26, 1951. 


Clayton Antitrust Act 


Treble Damage Action—Injury to Business or Property Essential—Motion to Dis- 
miss Granted.—An action by a salesman against his employer, an exclusive distributor 
for a cosmetic manufacturer, for damages incurred by reason of his employer’s discrimina- 
tory practices is dismissed when there is no showing that the salesman was injured in 


his business or property. 


See the Clayton Act annotations, Vol. 1, { 2024.19; Robinson-Patman Act annotations, 


Vol. 1, § 2212.7893, 2212.795. 


For the plaintiff: William S. Schwab and Mayer, Altheimer, Kabaker and Lipson, 


Chicago, Illinois. 


For the defendant: Herbert M. Lautmann, J. E. Ferguson, J. J. Faissler, and Jack I. 


Levy, Chicago, Illinois. 


For prior opinion in the same case, see {| 62,600. 


Findings of Fact 

Perry, District Judge: [Jn full text] 1. 
This action was tried on Count I of the 
amended complaint and defendant’s answer 
thereto, the second and third counts having 
been abandoned by plaintiff and dismissed 
on his motion with prejudice at the com- 
mencement of the trial. 


[Plaintiff a Salesman for Exclusive 
Distributors] 
2. Commencing prior to 1935, plaintiff 
was employed by defendant as a salesman 


and served continuously in the capacity until 
May 10, 1949. 


3. Throughout that period, defendant was 
engaged in the business of selling cosmetics 
manufactured by Max Factor & Co. De- 
fendant was the exclusive sales outlet for 
such cosmetics in the United States. 


4. Plaintiff sold such cosmetics for de- 
fendant to independent drug stores, chain 
drug stores and department stores in a 
specified territory (exclusive to plaintiff) in 
the Chicago area. The territory did not 
remain constant throughout the period of 
plaintiff's employment. 


[Compensation on Conunission Basis] 


5. Plaintiff worked on a commission basis. 
The rates of commission varied from time 
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to time during the period of plaintiff’s em- 
ployment and also varied depending upon 
the type of transaction concerning which 
the commission was paid. 


6. Plaintiff was paid a drawing account 
against commissions. The draw amounted 
to $200 per month, payable semi-monthly. 


7. Plaintiff received a commission state- 
ment from defendant each month. These 
statements for the years 1944 to 1948, in- 
clusive, were-received in evideuce as plain- 
tiff’s exhibit B. 


8. Commissions on sales to Walgreen Co. 
were accounted for on separate statements 
(not put in evidence) and were paid by sepa- 
rate check until some time in 1946. 


9. Payment of other commissions (as 
shown on the aforementioned monthly state- 
ments) was made approximately every three 
months. 


10. Plaintiff's commission on sales to di- 
rect accounts in his territory was 10%. On 
a type of transaction known as “jobber 
shorts”, no commission was paid in some 
instances. Ona type of transaction known 
as “by jobber”, plaintiff's commission was 
5% at one time and 10% at another time. 
On sales to chain drug stores in a category 
known as “coop chains”, plaintiff's commis- 
sion was 5%. 
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[Commission Reduced on Chain Sales] 


11. Walgreen Co., Liggett Drug Co., 
Whelan Drug Co. and Stineway Drug Co. 
were “coop chains”, having become such at 
the times set forth: 

Walgreen—1935 or 1936 
Liggett—1937 
Stineway—1938 


Whelan—Not later than January 1, 1944 
Prior to the time each of these companies 
became a “coop chain”, plaintiff’s commis- 
sion on sales to the chain was 10%, figured 
on the pro-rate basis described below. As 
each of these chains became a “coop chain”, 
plaintiff's commission on sales to the chain 
was reduced to 5%, figured on the same 
pro-rate basis. 


[Sales to Chains Made by Distributor] 


12. Sales to these four chains were made 
by defendant in interstate commerce. Sales 
were made by officers of defendant to the 
head chain office. The merchandise was 
shipped from defendant’s Los Angeles or 
Chicago place of business to the chains’ de- 
pots and, in some instances, to stores in the 
chains. 


13. In the case of each sale to these 
chains, plaintiff was paid 5% commission on 
the sale as follows (this is called the “pro- 
rate’’): 

If a sale was made to Walgreen in the 

amount of $100 and if, at the time, Wal- 

green had 100 stores in its chain and 25 

of them were located in plaintiff’s terri- 

tory, plaintiff would be paid 25% of 5% of 
$100. Ifa similar sale was made to Wal- 
green at another time and if, at that time, 

Walgreen had 200 stores in its chain and 

40 of them were located in plaintiff's ter- 

ritory, plaintiff would be paid 20% of 5% 

of $100. 


Payment of the commission did not depend 
on shipment of any part of the merchandise 
sold to units of the chain located in plain- 
tiff’s territory. 


[Discount Granted to Chains] 

14. These four chains were given a dis- 
count on purchases from defendant in the 
amount of 8.3% of net purchases during the 
time they were “coop chains”. 


[Accepts Commissions on Chain Sales] 


15. Plaintiff accepted and kept and never 
refused commissions on sales to these four 
chains. 
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16. Some independent drug stores located 
in plaintiff’s territory received franchise 
allowance on sales made by them to defend- 
ant. Franchise allowance was free merchan- 
dise in an amount equal to 16%4% of the 
retail list price of the merchandise purchased. 

17. The line of cosmetics sold by defend- 
ant consisted of theatrical and society make- 
up. In the theatrical category there were 
in excess of one hundred different items. 
In the society category there were many 
different items. 


[No Injury Shown] 


18. The evidence did not show that plain- 
tiff was injured by reason of any violation 
by defendant of the antitrust laws. 


Conclusions of Law 
[Necessary Elements to Prove Case] 


1. The court had jurisdiction of the par- 
ties to this action and of the subject matter 
thereof. 

2. Plaintiff sought to recover from de- 
fendant, under section 4 of the Clayton Act, 
treble damages plus costs of suit including 
reasonable attorney’s fees, charging that 
plaintiff was injured by reason of violations 
by defendant of the antitrust laws, namely, 
the Robinson-Patman Act. 


3. Plaintiff was obliged to prove: 

a) that defendant violated the Robinson- 
Patman Act; and 

b) that plaintiff was injured in his busi- 
ness or property, and 

_¢) that any such injury was caused by 
violations by defendant of the Robinson- 
Patman Act, 


if plaintiff was to recover from defendant. 


[Motion To Dismiss] 


4. After plaintiff had completed the pres- 
entation of his evidence, defendant moved, 
pursuant to rule 41 (b) of the Federal Rules 
of Civil Procedure, for dismissal of the ac- 
tion on the ground that upon the facts and 
the law, plaintiff had shown no right to 
relief. 


[Judgment for Distributor—No Proof 
of Injury] 

5. The court was of the opinion that there 
was no showing that plaintiff had been in- 
jured and therefore granted defendant’s mo- 
tion and rendered judgment on the merits 
against the plaintiff. 
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proved the other necessary elements of his 
case and it was equally unnecessary for the 
court to rule with regard to any of the af- 
firmative defenses pleaded. 


[Other Rulings Unnecessary] 


6. Consequently, it was unnecessary for 
the court to decide whether plaintiff had 


[] 62,951] Trebuhs Realty Co., Inc., Select Theatres Corporation, Select Operating 
Corporation, Barrymore Theatre Corporation, Central Theatres Leasing and Construc- 
tion Company, Affliated Theatre Building Company, Inc., 138 West 48 Street Theatre 
Company, Inc., and Magoro Corporation v. News Syndicate Company, Inc., The New 
York Times Company, New York Herald Tribune, Inc., Hearst Corporation, New York 
Journal-American Dept.-Hearst Consolidated Publications, Inc., New York Post Com- 
pany, and New York World-Telegram Corporation. 


In the United States District Court for the Southern District of New York. No. 
69-55. Dated November 23, 1951. 


Clayton Antitrust Act 


Practice and Procedure—Necessity of Separate State.nents of Claims by Each Plain- 
tiff—A complaint by legitimate theatre operators alleging that newspaper publishers have 
conspired to deny the operators the advantages, accorded to producers of plays, of a scale 
of advertising rates which become lower as the volume of advertising increases sufficiently 
informs the publishers of the nature of the suit, the basis of the claim, and the type of 
litigation involved so as not to require a separate statement of claims. 


See the Clayton Act annotations, Vol. 1, { 2036. 
For the plaintiffs: Klein and Weir, New York, N. Y. 


For the defendants: Townley, Updike and Carter (Stuart N. Updike, of counsel) 
for News Syndicate Co., Inc.; Lord, Day and Lord (Thomas F. Daly, of counsel) for 
New York Times Co.; Brown, Cross and Hamilton (E. Douglas Hamilton, of counsel) 
for New York Herald Tribune, Inc.; McCauley and Henry (James Carroll, of counsel) 
for Hearst Corp. and New York Journal-American Dept.-Hearst Consolidated Publica- 
tions, Inc.; M. Marvin Berger for New York Post Co.; and De Witt, Van Aken and 
Nast (Thomas Diskin, of counsel) for New York World-Telegram Corp. All of New 
Vorle GN. fY2 


Memorandum [Function of Complaint] 
[Motion To Compel Separate Statements A pleading should contain a short and 
of Claims] plain statement of the claim,’ and be simple, 


concise and direct.2. A complaint which 
meets these requirements is sufficient except 
where it 


SuGaRMAN, District Judge: [In full text] 
Plaintiffs (eight corporations operating fif- 


teen “legitimate theatres” in the City of 
New York) seek to restrain the alleged vio- 
lation by defendants (publishers of seven 
leading newspapers in the City of New 
York) of § 1 of the Sherman Anti-Trust Act 
(15 U. S. C. A. §1) and §§ 4 and 16 of the 
Clayton Anti-Trust Act (15 U. S. C. A. 
§§ 15 and 26). All defendants, relying in 
their briefs on Rules 10(b) and 12(e), F. R. 
Civ. P., meet the complaint by a joint mo- 
tion “to compel separate statements of claims”. 
1F. R. Civ. P. 8 (a). 


2F. R. Civ. P. 8 (e). 
3F-. R. Civ. P. 12 (e). 
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“. . is so vague or ambiguous that a 

party cannot reasonably be required to 

frame a responsive pleading . . .”? 

Under the Federal Rules of Civil Proce- 
dure, the function of a complaint is to af- 
ford fair notice to the adversary of the 
nature and basis of the claim asserted and 
a general indication of the type of litigation 
involved.* 


4 Continental Collieries, Inc. v. Shober, 3 Cir. 
1942, 130 F. 2d 631, at 635. 


q 62,951 


64,912 


[Alleged Conspiracy To Deny Lower Rates] 


The tistant complaint meets that test. It 
states in essence that the defendants have 
conspired, in violation of the antitrust stat- 
utes, to deny the plaintiffs as theatre opera- 
tors the advantages, accorded to others who 
produce plays, of a scale of rates which be- 
come lower as the volume of amusement 
advertising increases. It gives to the defend- 
ants fair notice of the nature and basis of 
the claim asserted and a general indication 
of the type of litigation involved. 
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[Motion Denied] 


Ample instrumentalities are afforded the 
defendants under Part Vi, Ba Re Civ. bo 
inform themselves in greater detail concern- 
ing the allegations of the complaint.® 

In arriving at this determination, the com- 
plaint alone was considered and no atten- 
tion given to the affidavit of Lee Shubert, 
submitted in opposition to the motion. 


Motion denied. 


[] 62,952] Portland Gasoline Company v. Superior Marketing Company, Inc., et al. 


In the Supreme Court of the State of Texas. 


No. A-3257. Dated November 28, 1951. 


Appeal from the Court of Civil Appeals of Texas, Potter County, Fifth District. 


Reversed and remanded. 


Texas Trusts and Conspiracies Against Trade Law 


Entire Output Contract—Manufacturer’s Agreement To Sell Entire Output to One 
Purchaser—Violation of Antitrust Law as Defense in Action for Breach of Contract.— 
A contract between a processor of natural gas and a distributor of gas in which the 
Processor agrees to deliver all of the net butane and propane mixture it produces at one 
plant and distributor agrees to procure purchasers and to pay for all such mixtures delivered 
does not constitute a conspiracy in restraint of trade under Article 7428, Texas Revised 
Statutes, 1925. Such a contract does not prevent the processor from selling any other 
Production of this mixture to other parties nor does it require the distributor to buy 
this mixture only from the processor. The contract is not void and unenforceable so as 
to bar the processor’s action for breach of contract. 


See the State Laws Annotations, Vol. 2, J 8835, 8835.10. 
For the petitioner: Hazelwood and Richards, Amarillo, Texas. 


For the respondents: Adkins, Folley, Adkins and Hankins and Gibson, Ochsner, 
Harlan, Kinney and Morris, Amarillo, Texas. 


Reversing and remanding an opinion of the Court of Civil Appeals, reported at 
] 62,850. 


[Appeal from Decision Holding Contract 
Violative of Antitrust Law| 


GrirFIn, MEApE F., Associate Justice: [Jn 
full text except for omissions indicated by 
asterisks] Petitioner, Portland Gasoline Com- 
pany, hereinafter referred to as Portland, 
filed suit in a District Court of Potter 
County, Texas, against the respondent, 
Superior Marketing Company, Inc., herein- 
after referred to as Superior, and Consolidated 
Gas and Equipment Company, hereinafter 
referred to as Consolidated, for damages 
by virtue of the failure and refusal of 
the respondents to carry out a contract 


which Portland originally made with Su- 
perior, and which Superior had assigned to 
Consolidated by a contract whereby Con- 
solidated assumed the obligations of Su- 
perior. Respondents answered by special 
exceptions (1) that the contract was void 
for lack of mutuality and (2) that the con- 
tract violated Article 7428, Revised Civil 
Statutes of Texas, 1925, more generally 
known as the Anti-Trust Act. The trial 
court sustained the exceptions and upon 
Portland’s refusal to amend, dismissed the suit. 
On appeal this judgment was affirmed by 
the Court of Civil Appeals. 240 S. W. 
2d 346. 


5 Scervini v. Miles Laboratories, Inc., S. D. 
Ne YWe1951, 10 OR: D542) 
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[Provisions of the Contract] 


It is not necessary to copy the contract 
in full and we will summarize the provi- 
sions, except where it is necessary to copy 
verbatim from the contract, in order to 
understand the qvestions of law involved 
and our holdings thereon. 

ck 

[That portion of the opinion holding that 
the contract was not void for the want of 
mutuality is omitted as not within the scope 
of the REports. ] 


[Nature of the Businesses] 


The contract between Portland and Su- 
perior, dated March 18, 1947, starts off with 
a preamble which, among other things, 
states that Portland owns a natural gas 
processing plant near Pampa, Texas, and 
there “is produced in varying quantities a 
mixture of butane and propane gases and 
liquids” and it is contemplated between the 
parties that such production will exceed 
10,000 gallons per day; that Superior is in 
the marketing business and has agreed with 
Portland “to market all the said butane- 
propane mixture produced at said plant” 
under the terms and conditions of the con- 
tract later set out; that for $1.00 and mu- 
tual covenants, agreements, and conditions 
being performed by each of the parties, they 
agree as follows (setting out the contract). 


[Agree To Sell All Gas Produced 
to the Distributor] 


In paragraph 1, Superior agrees to pro- 
cure “purchasers for all of said butane- 
propane mixture produced at said plant”, 
and to collect for all sales. In paragraph 2, 
Superior agrees to pay Portland on the first 
and fifteenth day of each month following 
the effective date of the contract for all the 
mixture delivered during the preceding 
fifteen day period, a price to be determined 
as set out in said paragraph. In para- 
graph 3 Portland promises and agrees to 
deliver to Superior for the account and on 
order of Superior each day during the exist- 
ence of the contract, “all of the net butane 
and propane mixture that it produces.” 
There is a provision that gives Superior 
five days in which to sell the mixture; but 
at the end of the five day period Superior 
must take delivery of the accumulated stor- 
Paragraph 4 has to do with the con- 


age. 
tent of the mixture. Paragraph 5 is as 
follows: 
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“5. It is understood between the parties 
hereto that first party shall not be in 
default for failure to deliver on the order 
of second party 10,000 gallons per day 
of butane and propane mixture, provided 
the first party (Portland delivers on the 
order of second party (Superior) in accord- 
ance with the terms of this contract its total 
net production of butane and propane mix- 
ture, and it is further agreed and 
understood that first party shall not be obli- 
gated to make such deliveries when its 
plant is shut down by strikes, lockouts, 
federal or state regulations, major calamity 
or any other cause beyond the control of 
first party.” (Italics added). 


[Other Contract Provisions] 


Paragraph 6 provides that Portland may 
cancel the contract by giving ten days’ 
notice in writing of cancellation, and if 
Superior has not corrected the default with- 
in such period, the contract may be can- 
celled. Paragraph 7 provides the term of 
the contract shall be from its date to Oc- 
tober 1, 1949. Paragraph 8 deals with the 
situation in the event Portland produces 
liquified propane gas, in addition to the 
mixture covered by the contract. Para- 
graph 9 takes care of any taxes due on the 
mixture covered by the contract. Para- 
graph 10 makes the agreement binding upon 
the “parties hereto, their successors and 
assigns.” The attestation clause and sig- 


nature close the contract. 
* * x 


[Alleged Violation of Texas Antitrust Law] 


This brings us to a consideration of the 
question as to whether or not the contract 
violates the Anti-Trust Act, or specifically 
Article 7428, Revised Civil Statutes, 1925. 


[Not an Agreement to Refuse to Sell 
or to Buy] 


There is no provision in the contract 
which covers any product other than that 
produced at the Pampa Plant. There is 
nothing which prevents Portland from sell- 
ing any other production of this same mix- 
ture to any or all persons who desired to 
purchase. Neither does the contract bind 
Superior to buy this mixture from none 
other than Portland. On the contrary, the 
contract in its preamble expressly recog- 
nizes that Superior is in the marketing 
business, thus by implication recognizing 
that Superior is buying this same product 
from other producers. 
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Conference of Studio Unions v. Loew's Inc. 


[Other Contracts Held Not Violative of 
Antitrust Law] 


The case of Cox, Inc. v. Humble Oil & 
Refining Co., supra, holds that a contract 
whereby a party agrees to purchase from 
a refiner and distributor all of the gasoline 
used by the purchaser in the operation of a 
particular filling station, did not constitute 
a conspiracy in restraint of trade. In the 
case of Jones Inv. Co. v. Great A. & P. 
Tea Co., (Com. App., 1933), 65 S. W. 2d 
495, the tea company agreed with the in- 
vestment company to purchase from the 
investment company all of the ice needed by 
the tea company during the year 1927 for 
refrigeration purposes in all of its stores 
in the City of Dallas, Texas, excluding 
those in Oak Cliff. This contract was held 
not in restraint of trade, and therefore did 
not violate Section 1 of Article 7428, Re- 
vised Civil Statutes, 1925. In the case of 
Twaddell v. H. O. Wooten Grocer Co., 
(Com. App., 1937), 130 Tex. 42, 106 S. W. 
2d 266, this court held that a contract 
whereby Twaddell agreed to buy all of the 
“dry groceries” from Wooten, and “to dis- 
continue specialty orders” from all other 
suppliers during the period of one year, or 
so long as membership in the Red & White 
Stores organization continued, was not in 
violation of the Anti-Trust Act (Article 7428, 
Section 1, Revised Civil Statutes, 1925). 
In the case of Ford Motor Co. v. State, 
(1943) 42 exae 5 ali/ Se Se Vem cde230 als ic 
234, this court held: 


“We think that the contract provisions 
as above detailed by us, on their faces, 
do not violate our anti-trust laws. There 
is nothing in such laws that requires a 
manufacturer to sell its manufactured 
product to any dealer or purchaser who 
wishes to buy same. To the contrary, 
such manufacturer may sell, or refuse 
to sell, at its pleasure.” 


In 58 C. J. S., 1932, “Monopolies,” Sec- 
tion 52, it is stated: 


“At common law, it has been held, a 
contract by which a manufacturer agrees 
to sell all goods or products manufac- 
tured or produced by him to one person 
or corporation is not unlawful as in re- 
straint of trade or as creating or tending 
to create a monopoly, in the absence of 
allegations or proof to show that these 
conditions will result.” 


[Contract Does Not Violate 
Antitrust Law] 


We therefore hold that this contract does 
not violate Article 7428, Revised Civil Stat- 
utes, 1925, and that it is not a contract in 
restraint of trade. 


[Judgments Reversed and Remanded] 


The judgments of both courts below are 
hereby reversed, and this cause is remanded 
to the trial court for further proceedings 
consistent with our holdings herein. 


Associate Justice GARWOOD not. sitting. 


[] 62,953] Conference of Studio Unions, et al. v. Loew’s Incorporated, et al. 


In the United States Court of Appeals for the Ninth Circuit. 


November 2, 1951. 


No. 12,816. Dated 


Appeal from the United States District Court for the Southern District of California, 


Central Division. Affirmed. 


Sherman Antitrust Act and Clayton Antitrust Act 


Treble Damage Action—Conspiracy—Damages Sustained by Labor Union and Mem- 
bers—Restraint on Commercial Competition—Incidental Damage.—lLabor unions and their 
members cannot recover damages sustained by reason of a conspiracy among motion pic- 
ture producers and other labor unions where the entire import of the conspiracy alleged 
is the attempt by the defendants to destroy independent motion picture producers, where 
the injury alleged does not arise from the acts perpetrated against the independents and 
where not one of the acts alleged to have caused injury to the plaintiffs tended to eneaia or 
created a restraint on commercial competition in the motion picture industry. The damages 
sustained are incidental to the accomplishment of an alleged illegal object and are not 
recoverable. A plaintiff must show that it is within the area of the economy which is 
endangered by a breakdown of competitive conditions in this industry, otherwise it is not 
injured “by reason” of anything forbidden in the antitrust laws. 
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See the Sherman Act annotations, Vol. 1,  1280.101; Clayton Act annotations, Vol. 1, 


J 2024.19. 


‘ For the appellants: Kenney and Cohn, Los Angeles, Cal.; Todd and Todd, San Fran- 
cisco, Cal.; and George E. Bodle, Los Angeles, Cal. 


For the appellees: Wright and Garrett, Harold F. Collins, O’Melveny and Myers, 
Homer I. Mitchell, and William W. Alsup, Los Angeles, Cal., for Loew’s Inc., e¢ al.; 
Bodkin, Breslin and Luddy, and Michael G. Luddy, Los Angeles, Cal., for Int. Alliance, et al. 


Before HEAty, Orr and Pops, Circuit Judges. 


[Treble Damage Relief Denied 
in Trial Court] 


Orr, Circuit Judge: [Jn full text] The trial 
Court entered judgment on the pleadings. The 
complaint purports to allege a conspiracy in 
restraint of trade and prays for treble dam- 
ages and an injunction under the antitrust 


faws. 155Ue S:)G)As!Secs: 115), 26: 
[Suit by Union and Its Members| 


Appellants may be considered in two gen- 
eral classes. One group is composed of the 
Conference of Studio Unions, an association 
of certain labor unions in the motion picture 
industry, and its member unions. The sec- 
ond group consists of certain individuals, 
members of the appellant unions. Appellees 
also may be so divided. One group consists 
of a number of the large motion picture 
companies, traditionally known as the Majors, 
and their responsible officers. The other, the 
labor appellees, includes the International As- 
sociation of Theatrical Stage Employees and 
Moving Picture Operators of the United 
States and Canada, Local 44 of that union, 
and the responsible officers of the Interna- 
tional and Local. For convenience the labor 
appellees will hereafter be referred to as 
thei AC Si Er? 


Appellee Majors leads, to a very large 
degree, in the production of motion pictures 
in Los Angeles County, and employs by far 
the greater number of personnel engaged 
in motion picture production in said county. 
A comparatively small number of inexpensive 
films is produced by other motion picture 
companies who are competitors of the Majors. 
This competing group is known as the Inde- 
pendents. 


[Conspiracy Against Labor Union and 
Conference Alleged] 


The complaint alleges that the appellees 
“&k * * combined and agreed each with the 
other for the purpose of destroying the Con- 
ference and the member unions, and for the 
further purpose of eliminating as competitors 
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the motion picture production companies herein 
described as the Independents.” As part of the 
conspiracy the appellees are alleged to have 
agreed that to do the work customarily per- 
formed for the Majors by members of the 
Conference unions the Majors would there- 
after employ only members of locals of the 
I. A. T. S. E. or persons who had procured 
the written consent of a local of the I. A. T. 
S. E. In return for this employment pref- 
erence the I. A. T. S. E. is alleged to have 
agreed to order its locals to furnish their 
most skilled members to render services to 
the Majors exclusively and to refrain from 
furnishing skilled members to any of the 
Independents unless and until all of the 
Majors had a full supply of employees and 
that it would order and require its locals 
to furnish employees in categories indispen- 
sable to the production of motion pictures 
to the Independents only at rates and under 
conditions higher and more onerous to the 
employer than the rates and conditions at 
which J. A. T. S. E. would furnish such 
employees to the Majors. The labor turn- 
over was expected to result in a scarcity of 
new motion pictures, and to avoid giving 
an advantage to an individual Major during 
this interim period it is alleged that the 
Majors agreed to curtail production and dis- 
tribution of motion pictures; to refrain from 
releasing motion pictures previously pro- 
duced but theretofore unreleased; to exact 
from exhibitors agreements requiring the 
latter to run motion pictures for longer peri- 
ods of time than had been the custom prior 
thereto; to increase the length of the run 
of any picture produced by the Majors in 
theaters controlled or owned by them; to 
prepare for reissue motion pictures previ- 
ously exploited and exhibited and to per- 
suade distributors and exhibitors to accept 
reissued motion pictures in lieu of motion 
pictures not previously exhibited. In pur- 
suance of the agreement the following overt 
acts are alleged: The Majors have hoarded 
new pictures; have exacted agreements from 
distributors for longer runs and in their own 
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theaters have run pictures longer; have forced 
reissues on distributors and the public and 
have curtailed the production of new pic- 
tures. In addition it is alleged the Majors 
have discharged all carpenters and painters 
members of the Conference unions and have 
broken off labor relations with the other 
Conference unions. The I. A. T. S. E., ac- 
cording to the complaint, has supplied the 
Majors with skilled help and has required 
the Independents to accept such laborers as 
remained and to employ them at higher 
rates of pay than charged the Majors. The 
complaint further charged that appellants 
have suffered damage in that, the individual 
appellants have lost wages by reason of 
their dismissal and the Majors’ refusal to 
reemploy them; the Conference has lost 
monthly revenue by reason of the with- 
drawal of certain of its member unions and 
has expended moneys for the purpose of 
endeavoring to reach agreement with the 
Majors for the rehiring of members of mem- 
ber unions; and, member unions of the Con- 
ference have expended moneys for the purpose 
of maintaining membership and in endeavor- 
ing to reach agreement with the Majors for 
the rehiring of members. As grounds for equi- 
table relief it is alleged that irreparable injury 
will be caused the appellants in that mem- 
ber unions will be compelled to withdraw 
from the Conference and the Conference 
will be destroyed; members of its member 
unions will be compelled to withdraw from 
their respective unions and the unions will 
be destroyed; members of its member unions 
will forever lose their opportunity for re- 
employment in the motion picture industry 
and will be compelled to seek employment 
in industries to which they are strangers. 


[Defendants Granted Judgment 
im Trial Court] 


The complaint was answered by a general 
denial and several affirmative defenses which 
will hereafter more fully appear. The mo- 
tion for judgment on the pleadings was 
granted on the ground that appellants’ claims 
did not arise from injury to “business or 
Property” within the meaning of 15 U. S. 
C. A. Sec. 15. Appellees urge here that the 
conspiracy and alleged effectuating acts are 
not forbidden by the antitrust laws; or that, 
the conspiracy is divisible and severable as 
to that which is forbidden by the antitrust 
laws and therefore is legal with respect to 
appellants; that even though a conspiracy 
in restraint of trade is alleged the damages 
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sustained by appellants did not result from 
any restraint of commercial competition; 
and, that the acts which are alleged to have 
injured appellants are unfair labor practices, 
and, therefore, the National Labor Relations 
Board has exclusive jurisdiction of the case. 


[Rule in Schatte Case Applicable] 


In the case of Schatte v. International Alli- 
ance, 182 F. 2d 158, 9 Cir. 1950, one of the 
member unions of the Conference brought 
an action making the same parties defend- 
ants in that action who are appellees in this, 
seeking treble damages under the antitrust 
laws. The cause of action in the Schatte 
case was bottomed upon the premise that 
the Majors had combined with I. A. T. S. E. 
to force the Independents to hire I. A. T. 
S. E. members; that members of the I. A. T. 
S. E. were less efficient workers than mem- 
bers of the Conference Union, and that the 
purpose and effect of the agreement was to 
increase production costs to the Independ- 
ents and thus ultimately drive them out of 
business. We held in that case that no vio- 
lation of the antitrust laws had been shown 
bécause no restraint on “commercial com- 
petition” had been alleged, no more being 
alleged than an agreement to compel the 
Independents to adopt certain employment 
policies. In the complaint in the instant 
case an attempt is made to allege a restraint 
on commercial competition by showing wage 
rate discrimination against the Independents 
and the agreement entered into among the 
Majors to restrict production. In reference 
to the complaint in the Schatte case we said 
that in the event the alleged conspiracy be 
considered illegal no recovery could be had 
because there was no allegation of “* * * 
damage which stems from a conspiracy in 
violation of the anti-trust laws * * *. The 
loss of their rights of employment is not a 
result of any lessening of commercial com- 
petition among the studios.” 182 F. 2d 158, 
167. We think the same observation holds 
true with respect to the allegations of the 
complaint in the instant case. 


[Plaintiffs’ Injury Does Not Arise from 
Alleged Unlawful Acts] 


The appellants’ connection with the alleged 
illegal conspiracy is not such as would bring 
them within the contemplation of the anti- 
trust law. The entire import of the alleged 
conspiracy, insofar as competitive conditions 
are concerned, is the attempt to destroy the 
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Independents. Any restraint on commercial 
competition would occur in the production 
of motion pictures and we fail to see how 
the appellants are in a position to complain 
about that situation. They are not in the 
business of producing motion pictures; they 
do not exhibit motion pictures; they neither 
compete with the Majors nor purchase from 
them. In fact, they are not employees of 
the companies whom it is alleged the appel- 
lees intend to destroy. The damage alleged 
to have been suffered by appellants does not 
flow from any injury to the competitive situ- 
ation of the motion picture industry, that is, 
their injury has not arisen from the acts 
allegedly perpetrated against the Independents. 


[Damage to Plaintiffs Incidental] 


It has been held that shareholders, credi- 
tors, directors and officers of corporations 
injured by monopolistic practices of com- 
petitors cannot recover their individual losses.* 
The reasoning of the courts in the cases cited 
in Note 1 is that the conspiracy to restrain 
competition was directed at the corporation 
and the damage suffered by the plaintiff was 
merely incidental. So, in the present case, 
insofar as the conspiracy was to restrain 
trade by destroying competitors it was di- 
rected at the Independents, and the alleged 
damage ‘the appellants suffered therefrom 
was incidental to the accomplishment of the 
illegal object. 


[Persons Incidentally Injured Cannot Sue] 


Appellants urge that the acts which al- 
legedly damaged them should not be looked 
at in isolation but must be reviewed in the 
context of and, therefore, colored by, the 
illegal conspiracy. Such a contention, while 
of course true as a general proposition, does 
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not help them here. The cited cases (see 
Note 1) illustrate the rule that persons inci- 
dentally injured by a conspiracy cannot sue. 
In those cases the acts which injured the 
plaintiffs resulted in or tended to bring about 
the restraint of trade contemplated by the 
conspiracy; but that was not considered the 
sole test for liability. The fact that their 
injury was incidental was controlling. Not 
one of the acts alleged to have caused injury 
to the appellants effectuated or tended to 
create a restraint on commercial competition 
in the motion picture industry. Cf. Peterson 
v. Borden Co., 50 F. 2d 644, 7 Cir. 1931. A 
conspiracy may have many purposes and ob- 
jects; the conspirators may perform an al- 
most infinite variety of acts in furtherance 
of the conspiracy; but, in order to state a 
cause of action under the antitrust laws a 
plaintiff must show more than that one pur- 
pose of the conspiracy was a restraint of 
trade and that an act has been committed 
which harms him. He must show that he 
is within that area of the economy which is 
endangered by a breakdown of competitive 
conditions in a particular industry. Other- 
wise he is not injured “by reason” of any- 
thing forbidden in the antitrust laws. 


[Judgment Affirmed | 


Such a construction is in accordance with 
the basic and underlying purposes of the 
antitrust laws to preserve competition and 
to protect the consumer. Recovery and 
damages under the antitrust law is available 
to those who have been directly injured by 
the lessening of competition and withheld 
from those who seek the windfall of treble 
damages because of incidental harm. 


Judgment affirmed. 


[1 62,954] The Delaware and Hudson Company v. Boston Railroad Holding Com- 


pany and another. 


In the Supreme Judicial Court of the State of Massachusetts. 


ber 9, 1951. 


April 4, 1951—Novem- 


Sherman Antitrust Act 


Consent Decree—Effect on Stocks Held by Defendant—Creation of Priority in Dis- 
solution Proceeding—Owners of preferred stock are not entitled to a priority in liqui- 


1 Loeb v. Hastman Kodak Co., 183 Fed. 704, 
3 Cir. 1910; Gerli v. Silk Ass’n., 36 F. 2d 959, 
S. D. N. Y. 1929; Corey v. Boston Ice Co., 207 
Fed. 465, Mass. 1913. 

Nor can a landlord who lost a tenant, or a 
regularly retained lawyer whose services are no 
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longer necessary, bring suit. Westmoreland 
Asbestos Co. v. Johns-Mansville Corp., 30 F. 
Supp. 389, S. D. N. Y. 1939; aff’d on opinion in 
113 F. 2d 114, 2 Cir. 1940; see United Cooper 
Securities Co. v. Amalgamated Copper Co., 232 
Fed. 574, 577, 2 Cir. 1916. 
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dation in a dissolution proceeding by reason of a consent decree entered in a United 
States antitrust proceeding to enjoin the prior holder of such stock from conspiring to 
monopolize railroad, trolley, and steamship transportation. The creation of such a priority 
would have no legitimate place in the antitrust decree, and it would have no tendency 
to put an end to the monopoly, the object of the proceeding, but would operate merely 
by way of punishment. The decree is interpreted as not attempting to accomplish that 


purpose. 


In determining the rights of the preferred stockholders, the antitrust consent decree 
must be construed in the light of the conditions existing at the time the decree was entered. 


See the Sherman Act annotations, Vol. 1, $1510.30, 1510.45, 1610.411. 
For the petitioner: H. D. McLellan (H. V. Atherton, with him). 


For the respondent: J. L. Hall and R. Wait (J. M. Howe, 4th, with them), for The 
New York, New Haven and Hartford Railroad Co. 


E. O. Proctor, receiver, pro se. 


Present: Qua, Chief Justice, Lummus, RONAN, SPALDING, WILLIAMS, and CouNIHAN, 


Justices. 


[Seek Determination of Stockholder’s 
Rights] 


SPALDING, Justice: [In full text except for 
footnotes and omissions indicated by asterisks] 
This is a petition filed in the Supreme 
Judicial Court by The Delaware and Hud- 
son Company, hereinafter called the peti- 
tioner, seeking a determination of the rights 
of certain shareholders of the Boston Rail- 
road Holding Company (hereinafter called 
the holding company) in connection with 
the proceedings in dissolution of that cor- 
poration pursuant to St. 1946, c. 518. The 
New York, New Haven and Hartford Rail- 
road Company, hereinafter called the New 
Haven, filed an answer, as did also the 
receiver. A single justice of this court re- 
ported and reserved the case without deci- 
sion on the pleadings and statement of 
agreed facts, from which it is agreed in- 
ferences of fact may be drawn. The holding 
company is a Massachusetts corporation 
created by St. 1909, c. 519, as amended by 
St. 1910, c. 639. * * * The New Haven 
is a corporation organized an‘d existing un- 
der the laws of this Commonwealth and of 


the States of Connecticut and Rhode Island. 
* kK 


[Holding Company Created] 

To a proper understanding of the issues 
here involved it is necessary to set forth 
at some length the facts surrounding the 
formation of the holding company and the 
relations of that company with the New 
Haven. The holding company was created 
by St. 1909, c. 519, “for the sole purpose 
of acquiring and holding the whole or any 
part of the capital stock, bonds and other 
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evidences of indebtedness of the Boston 
and Maine Railroad, and of voting upon 
all certificates of stock so acquired and held, 
and of receiving and collecting dividends 
and interest upon said stock, bonds and 
other evidences of indebtedness” (§ 1). * * * 


[New Haven Acquires Control of Holding 
Company] 


By the early part of 1910, by means of 
transactions which need not be described 
here, the holding company had become the 
owner of numerous shares of the various 
classes of stock of the Boston and Maine, 
and the New Haven had become the owner, 
directly or beneficially, of 31,065 shares of 
the outstanding common stock of the hold- 
ing company. The common stock was the 
only stock having voting power and the 
shares acquired by the New Haven con- 
stituted all of that class of stock. 


[Authority to Issue Preferred Stock] 


By St. 1910, c. 639, §1, it was provided, 
“The Boston Railroad Holding Company 
may, by a vote of a majority in interest of 
its common or general stockholders at a 
meeting called for that purpose, issue pre- 
ferred stock, and from time to time increase 
the amount thereof : provided, that 
the amount of such issue and of every such 
increase shall be approved by the board of 
railroad commissioners.” * * * 


[New Haven Acquires Preferred Stock— 
Partial Resale to Public] 


In the years 1910 and 1911 the holding 
company pursuant to the act of 1910 issued 
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272,939 shares of preferred stock, and these 
were all acquired by the New Haven. In 
1911 the New Haven sold to various mem- 
bers of the public 28,000 shares of this 
stock, stamping on the certificates therefor 
the following indorsement: 


“For value received, The New York, 
New Haven & Hartford Railroad Com- 
pany hereby guarantees the pay- 
ment of cumulative dividends on the 
shares of stock represented by this certifi- 
cate at the rate of four per centum (4%) 
per annum as stipulated in this certifi- 
cate, and the payment of one hundred 
dollars ($100) upon each share of said 
stock in case of liquidation or distribu- 
tion of Boston Railroad Holding Company 
and of any deficiency resulting from a 
sale under the provisions of Section 4 of 
Chapter 639 of the Acts of Massachu- 
setts of the year 1910.” 


These shares will sometimes hereinafter be 
referred to as the publicly held preferred 
stock. 


[Antitrust Consent Decree Entered Against 
New Haven and Holding Company] 


On July 23, 1914, the United States of 
America brought proceedings in equity un- 
der the Sherman antitrust law (26 U. S. 
Sts. at Large, 209) in the United States 
District Court for the Southern District of 
New York, naming as defendants the New 
Haven, the holding company, and others 
not here involved. The New Haven and 
the holding company appeared and on 
October 17 of that year a consent decree 
was entered, the material portions of which 
follow. The New Haven was ordered to 
assign and transfer to named trustees all 
the shares of common stock as well as its 
244,939 shares of preferred stock of the 
holding company, the latter being at the 
time the holder of a majority of the shares 
of the Boston and Maine. Subject to the 
provisions of the decree and until its 
purposes had been fully carried out, the 
trustees were to hold those shares and exer- 
cise all the powers which owners of shares 
of the holding company were entitled to 
exercise, except the right to sell or other- 
wise dispose of them. The decree further 
provided: “As early as may be the trustees 
shall make proper arrangements to protect 
the rights of preferred stockholders of the 
holding company, after which, but not until 
further order of the court, they shall exer- 
cise their powers so that there shall be a 
sale or sales . . . of all the shares of the 
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[Boston and] Maine owned by the 
holding company, free from the statutory 
lien of the preferred shares of the holding 
company hereby directed to be transferred. 
. . . The trustees were to endeavor to 
complete the sale of the Boston and Maine 
stock before January 1, 1917. The decree 
went on to provide that “if the lien of the 
preferred shares of the holding company on 
the shares of the [Boston and] Maine .. . 
has not been released before the final date 
of sale the trustees shall release the lien 
in respect of the 244,939 shares of preferred 
stock of the holding company held by them 
(substituting therefor a lien upon the pro- 
ceeds), and shall then cause the said shares 
of the [Boston and] Maine . . . to be sold 

subject only to the lien of the 28,000 
shares of preferred stock of the holding 
company held by other persons.” 


[Public Held Preferred Stock’s Lien} 


And then: follows the clause which has 
given rise to some of the contentions ad- 
vanced in this case by the petitioner: 


“Whenever in their judgment it shall be 
necessary, the trustees may take proper 
steps to subordinate the statutory lien en- 
joyed by the preferred shares of the 
holding company held by them to the lien 
of the 28,000 preferred shares of the 
holding company held by others; but the 
lien of the preferred shares held by them 
shall attach to any proceeds from the 
sale of the shares of the [Boston and] 
Maine... remaining after satisfying the 
claims of the persons holding the said 
28,000 preferred shares.” 
As soon as practicable the trustees were to 
cause the dissolution and winding up of the 
holding company, and the order of distribu- 
tion of proceeds on liquidation was set forth. 
ee 


[Modification of Decree Requested] 


On May 8, 1923, the New Haven pre- 
sented to the court a petition for modifica- 
tion of the 1914 decree alleging that, for 
reasons not here material, the trustees 
ought to be directed to assign and transfer 
to the New Haven all shares of the holding 
company held by them, “provided that the 
right attaching to the 28,000 shares of pre- 
ferred stock of the Boston Railroad Holding 
Company held by other persons, to be pre- 
ferred in any liquidation of said Boston 
Railroad Holding Company to the remain- 
ing shares of the common and preferred 
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stock of said Boston Railroad Holding 
Company held by the New York, New Ha- 
ven and Hartford Railroad Company, shall 
be in no manner diminished or impaired.” 


[Decree Modified] 


On June 4, 1923, a decree was entered on 
this petition. It struck out of the 1914 
decree the provisions relating to the assign- 
ment of the stock of the holding company 
by the New Haven to the trustees and the 
provisions relating to the trustees’ duties in 
connection therewith, “excepting that the 
right attaching to the 28,000 shares of 
preferred stock of the Boston Railroad 
Holding Company held by other persons 
to be preferred in any liquidation of said 
Boston Railroad Holding Company to the 
remaining shares of the common and pre- 
ferred stock of the said Boston Railroad 
Holding Company held by the New York, 
New Haven and Hartford Railroad Com- 
pany, shall in no manner be diminished or 
impaired, and the certificates of said 28,000 
shares of preferred stock shall be presented 
at the office of the Boston Railroad Holding 
Company in Boston, Massachusetts, to be 


stamped as entitled to such preference.” 
* ok x 


[Public Held Preferred Given Preference | 


Pursuant to this decree the trustees re- 
turned to the New Haven all the shares of 
the holding company held by them, and 
at or about this time the holding company 
caused the following indorsement to be 
stamped on the certificates representing 
the 28,000 shares of its publicly held pre- 
ferred stock: 

“The shares represented by the within 
certificate are entitled to preference in 
liquidation according to the terms of the 
decree entered by the District Court of 
the United States for the Southern Dis- 
trict of New York on October 17, 1914, 
as modified by the decree of said court 
entered on the 4th day of June, 1923, in 
the case of the United States of America v. 
The New York, New Haven and Hartford 
Railroad Company and others.” 

The records of the meetings of the stock- 
holders and directors of the holding com- 


pany contain no reference to this stamping. 
* * x 


[New Haven Seeks Reorganization] 


On October 23, 1935, the New Haven 
filed in the United States District Court for 
the District of Connecticut a petition for its 
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reorganization under §77 of the United 
States bankruptcy act (U. S. C. [1940 ed.] 
Title 11, § 205), and that court approved 
the petition as being properly filed. * * * 


[Public Held Preferred Lien in Decree 
Preserved| 


On March 6, 1944, the reorganization 
court approved a plan of reorganization 
which had been approved and certified by 
the interstate commerce commission. Under 
that plan the public holders of the preferred 
stock of the holding company were rele- 
gated to the status of unsecured creditors 
and were to receive that portion of the 
common stock of the reorganized New Ha- 
ven which their claim as finally allowed for 
breach of the guaranty should bear to the 
aggregate of the unsecured claims. The 
plan specifically provided that the reorgan- 
ized New Haven should not assume its 
former guaranty of the preferred stock of 
the holding company, nor should it make 
any payment on such guaranty except as 
provided above. It further provided: “Noth- 
ing herein contained shall in any way impair 
any right of the public holders of the 24,150 
preferred shares of the Boston Railroad 
Holding Company to realize on the lien or 
security of the shares of the capital stock 
of the Boston and Maine Railroad held by 
said holding company whether such right 
be at common law or under the statutes of 
Massachusetts, particularly St. 1909, c. 519, 
and St. 1910, c. 639, or under the decrees 
of the United States District Court for the 
Southern District of New York under date 
of October 17, 1914, and June 4, 1923.” Sub- 
sequently the judge allowed $32 per share 
on the claim of the publicly held stock, 
payable, however, in common stock of the 
reorganized New Haven. 

On September 11, 1947, the reorganization 
court entered its “Consummation Order and 
Final Decree” which provided, with excep- 
tions not here material, that all the business, 
affairs and entire property of the debtor 
(meaning the New Haven) were to vest in 
and become the absolute property of the 
reorganized New Haven “free and clear of 
all claims, rights, demands, interest, liens, 
encumbrances of creditors or other obligees 
of the debtor’; the New Haven was dis- 
charged and released forever from all its 
“obligations, debts and liabilities, whether 
or not presented or allowed in these pro- 
ceedings, including, without limitation, all 
claims made, assumed or guaranteed by the 
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debtor or enforceable against 

[its] property”; and “all certificates 
and shares of stock and all other securities 
— without limitation as to their nature, 
whether made or assumed or guaranteed by 
the debtor . . . or enforceable against . . . 
[it] or [its] property, shall become 
void and unenforceable against the reor- 
ganized company.” * * * 


[Petitioner Acquires Preferred Stock] 


At some time between January 28, 1944, 
and March 21, 1944, the petitioner herein 
purchased 10,000 shares of the preferred 
stock of the holding company from holders 
other than the New Haven. * * * When the 
petitioner acquired these shares, “the certifi- 
cates bore the New Haven’s indorsement [of 
guaranty] and when new certificates were de- 
livered they bore a like indorsement duly 
executed by the New Haven.” These cer- 
tificates also bore the indorsement ordered 
stamped thereon by the 1923 decree of the 
United States District Court for the South- 
ern District of New York. 


No dividends have been paid on any of 
the publicly held preferred stock of the 
holding company since 1937, except in so 
far as some holders may have received 
common stock of the reorganized New Ha- 
ven under the above described plan of 
reorganization. The petitioner has never 
requested the issuance of or accepted any 
such stock. 

x * x 


[Present Status of Property] 


At the present time the property of the 
holding company consists entirely of shares 
of stock of the Boston and Maine and pro- 
ceeds from the sale of such stock as has 
been sold by the receiver by leave of court. 
The fair market value of these shares, on 
the basis of market quotations on January 
12, 1951 (including the proceeds from sales 
thereof), did not exceed $4,000,000... The 
New Haven has filed with the receiver a 
claim showing an indebtedness of the hold- 
ing company to it in the aggregate amount 
(exclusive of all amounts due it as a holder 
of preferred stock) of $12,476,315.86, as of 
December 31, 1949. * * * 


The present petition has been brought by 
The Delaware and Hudson Company on its 
own behalf and on behalf of such other 
public holders of the preferred stock of the 
holding company as may join therein. * * * 
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THE PETITIONER’S CLAIM 


[Priority Claimed] 


The petitioner contends that by reason 
of various combinations of the foregoing 
facts the 24,150 publicly held preferred 
shares of the holding company are entitled 
to a priority in distribution over the pre- 
ferred shares held by the New Haven. The 
various arguments advanced in support of 
this contention, as well as other considera- 
tions, will be treated separately. 

apie ik 


2. THE DECREES IN THE. ANTI-TRUST CASE 


[Claimed Priority in Antitrust Decree] 


The petitioner earnestly argues that the 
owners of the publicly held preferred stock 
are entitled to a priority in liquidation by 
reason of the decrees in the antitrust case. 
The facts relating to these decrees have 
been set forth above. 


[Antitrust Decree Did Not Create a Priority] 


The purpose of both of the antitrust de- 
crees, we think, was to recognize, under 
the equitable principle discussed above, the 
priority accruing to the owners of the pub- 
licly held preferred stock by reason of the 
New Haven’s guaranty. It was not their 
purpose to create a priority not theretofore 
existing. Rather they undertook to confirm 
and perpetuate a subsisting right. That 
right, as we have seen, fell when the guar- 
anty was discharged. It is to be remem- 
bered that the decrees under consideration 
were entered in an antitrust proceeding 
brought on the equity side of the court. Of 
course, the Federal court possessed plenary 
power to put an end to an unlawful monop- 
oly and to do all things that were necessary 
and proper to accomplish that result. Ethyl 
Gasoline Corp. v. United States, 309 U. S. 
436, 461. But it is one thing to recognize 
a priority already in existence and quite 
another to create one. It is difficult to see 
how the creation of a priority with respect 
to the publicly held preferred stock would 
have any legitimate place in antitrust decrees 
of the sort here involved. The creation of 
such priority would have no tendency to 
put an end to the monopoly—the object of 
the proceedings—but would operate merely 
by way of punishment. If such had been 
the purpose of the decrees, serious ques- 
tions touching the power of the Federal 
court to enter such decrees would be pre- 
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sented. We do not interpret the decrees 
as attempting to accomplish that purpose. 


We do not pause to consider what the 
rights of the parties would be under that 
part of the 1914 decree that empowered the 
trustees to “take proper steps to subordi- 
nate the statutory lien enjoyed by the pre- 
ferred shares of the holding company held 
by them to the lien of the 28,000 preferred 
shares of the holding company held by 
others,” for this power was never exercised. 


The petitioner stresses the importance of 
the words “in any liquidation” in that portion 
of the 1923 decree which provides that “the 
right attaching to the 28,000 shares of pre- 
ferred stock” of the holding company “to be 
preferred in any liquidation of said 
[company] to the remaining shares 
held by the .. . [New Haven] shall in no 
manner be diminished or impaired” (em- 
phasis supplied). It would be giving undue 
weight to those words to construe them as 
conferring a priority after the foundation 
for the priority, namely, the guaranty, had 
been discharged in the reorganization pro- 
ceedings. The decree did not mean that 
the priority was to exist “in any liquidation” 
under any and all circumstances. At the 
time that the 1923 degree was entered the 
New Haven was presumably solvent and a 
discharge of the guaranty in bankruptcy 
or similar proceedings could hardly have 
been contemplated. The decree must be 
read in the light of the conditions existing 
at the time it was entered. 


3. ESTOPPEL 


[No Estoppel by Reference to Antitrust 
Priority] 


The petitioner further argues that the 
New Haven is estopped from asserting that 
the publicly held stock is not entitled in these 
proceedings to preference over its preferred 
stock, * * * 

The strongest point in favor of the peti- 
tioner on this aspect of the case would 
appear to be the effect, if any, of the hold- 
ing company’s indorsement on its certificates 
that its shares are entitled to a preference 
in accordance with the antitrust decrees. 
The indorsement does not contain any 
misrepresentation of fact, either fraudu- 
lent or negligent. We have already indi- 
cated the reasons which led to the inclusion 
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of the priority in the decrees and in the 
indorsement made pursuant thereto. In 
short, there was nothing unconscionable or 
misleading in the stamping of the indorse- 
ment on the certificates of the publicly held 
stock. The representations contained in the 
indorsement were true at the time they 
were made. Down to the time of the con- 
summation decree a priority in favor of the 
publicly held stock did exist. But, as we 
have stated above, the situation was differ- 
ent after the consummation decree. There 
is no more reason to accord rights to the 
petitioner under the estoppel doctrine than 
there would be under the guaranty itself. 
And finally, it does not appear that the 
petitioner relied either on this indorsement 
or on the decrees when it purchased the 
stock. All that the record shows is that 
the petitioner acquired its shares through a 
broker who had in turn acquired them from 
the protective committee. We are of opin- 
ion that the basis for an estoppel is lacking 
on this record. 
She 


THE DECREE 


[Petitioners Not Entitled to Priority] 


It follows that a decree is to be entered 
declaring that the petitioner and other pub- 
lic owners of the preferred stock of the 
holding company are not entitled to any 
priority in liquidation over the remaining 
shares of the same class, and that the New 
Haven is not entitled to an equitable lien 
on the 43,980 shares of the prior preference 
stock (or its proceeds) of the Boston and 
Maine owned by the holding company. So 
ordered. 


[Concurring Opinion] 
[Antitrust Decree Created Priority] 


CounrIHAN, J.: I concur in the opinion 
of the majority of the court with the ex- 
ception of that part of the opinion which 
deals with the effect of the decree of the 
Federal court in New York dated June 4, 
1923, in the antitrust suit. Without reciting 
in detail my reasons therefor, I am of opin- 
ion that the effect of that decree was to 
subordinate the rights of the preferred 
stock of the holding company held by the 
New Haven to the rights of the publicly 
held preferred stock in any liquidation of 
the holding company. 


_OOO 
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[| 62,955] The American Automobile Association and Automobile Club of New 
York, Inc. v. Murray Spiegel, doing business as Lake Service Station. 


In the United States District Court for the Eastern District of New York. No. 10516. 
Dated November 13, 1951. 


Sherman Antitrust Act 


Trade-Mark Infringement Action—Violation of Antitrust Laws as a Defense— 
Activities of Association Alleged Unlawful.—In an action against a service station oper- 
ator for trade-mark infringement and unfair competition, the defense that the plaintiff 
automobile association, through the issuance of licenses to its trade-mark to selected 
service stations to indicate that such stations are approved by the association and through 
the cooperative buying by the individual association members from such selected stations 
in which such stations deliver coupons representing ten per cent of the purchase to the 
individual association members, enables the selected service stations to wage a competition 
that is destructive of service stations not licensed and that the association therefore uses 
the trade-mark to create a monopoly in the sale of gasoline at retail is not warranted 


when there is no offer of proof of a violation of the antitrust laws. 
See the Sherman Act annotations, Vol. 1, { 1660.200. 


For the plaintiffs: 


For the defendant: 
counsel). 


[Trade-Mark Infringement Suit] 


Byers, District Judge: [In full text except 
for omissions indicated by asterisks] This is 
a plaintiffs’ motion in a trade-mark alleged 
infringement, and unfair competition case, 
to strike the defendant’s answer and for 
summary judgment. 


[Plaintiff An Automobile Association] 


The plaintiffs respectively are a national 
association incorporated in 1910 in Connecti- 
cut as a non-profit corporation, to be called 
the Association, and a membership corpo- 
ration of New York (incorporated in 1934), 
to be called the Club, the common objects 
of which are effectuated by participation on 
the part of the individual members in the 
diverse activities described in the charter 
of the first named, and which have for their 
object the creation and maintenance of the 
most favorable conditions under which driv- 
ing and touring by private owners of auto- 
mobiles can be conducted. These include 
advocating the enactment of regulatory 
legislation, highway construction and main- 
tenance, and the compilation and publica- 
tion of road maps, lists of accredited service 
and repair stations, stopping places, and the 
like. The Association was organized in 
1902 and incorporated in 1910; at the time 
of the commencement of this action, it had 
a membership of 2,700,000 motorists in the 
United States. The Club has some 210,000 
amembers. 


Trade Regulation Reports 


Leo T. Kissam (Eric Nightingale, of counsel). 
Rubinton and Coleman (Frank Reiss and Noel Rubinton, of 


The corporations, as such, promulgate and 
direct activities appropriate to the accom- 
plishment of the purposes above stated. 


[Trade-Mark Utilized] 


The plaintiffs have adopted and widely 
used a symbol of membership for display 
by members and other authorized persons, 
of an arrangement of three capital letters 
A in an oval; this was registered as a trade- 
mark in the United States Patent Office in 
1937 by the Association for ‘ ‘signs, badges, 

. made of base metal, in Class 50, 
Merchandise not otherwise classified”. The 
pictorial representation is of course shown 
in the certificate, and was republished under 
the 1946 Act. There appear to be eleven 
registrations in all, under different classifi- 
cations of articles to which it applies. 


[Gas Station Operator Uses Symbol] 


The defendant maintains a gasoline filling 
and service station, and deals in many prod- 
ucts which are purchased by motorists for 
use in connection with cars which they 
drive. He also displays, without the con- 
sent of either plaintiff, and against their 
protests, a sign in a prominent position on 
his premises, which reproduces the three 
AAA’s of the plaintiffs’ mark or symbol, 
enclosed in an oval, in such a manner and 
form as to constitute an adoption and freely 
acknowledged display thereof, for the 
avowed purpose of calling attention to the 
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plaintiff organizations. His name and busi- 
ness style do not include a capital A. 

The foregoing recital is based upon the 
pleadings and the motion papers pro and 


con, together with the exhibits of all 
litigants. 
* * x 


[Defendant's Affirmative Defenses] 


It will be convenient to discuss those 
matters in connection with the affirmative 
defenses. 


While the main body of the answer con- 
tains denials in one form or another of the 
entire complaint, except as to the size of 
membership of the two plaintiffs, it is ap- 
parent that the use and display by defend- 
ant of the AAA which pertain to the 
plaintiffs is not denied; it is sought to be 
justified by the matters alleged in the first, 
second and third affirmative defenses * * * 


[Allege Symbol Used To Restrain Trade] 


(3) That such arrangements are made 
with a restricted and selected number of 
filling stations within a given area (namely, 
about 250 out of 700 in the Borough of 
Brooklyn), whereby the operators are en- 
abled to and do wage “a competition that 
is destructive of the business of gasoline 
filling stations in the same area which do 
not have such arrangement and which do 
not display such symbol.” 


That the plaintiffs’ symbol is thus being 
used in the unlawful restraint of trade, “and 
to aid in the creation of a monopoly in the 
sale of gasoline at retail in the City of New 
York and is therefore being illegally used, 
and plaintiffs come into court with unclean 
hands and are estopped to and may not 
seek the aid they ask of the Court.’ * * * 


[Association Practices Alleged Unlawful] 


Stated shortly, the defendant relies upon 
the clearly established practice of the plain- 
tiffs to defeat recovery, namely, that the 
Club licenses certain selected filling and 
service stations and supply shops, in this 
county, to display the 3A emblem, symbol 
and trade-mark as selected purveyors of 
automobile supplies and service; and to issue 
to members of the Club, coupons represent- 
ing 10% of the charge (ex taxes) and in 
each transaction; such coupons are turned 
in to the office of the Club, and the amount 
is credited to that member’s account. The 
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coupons were first bought from the Club 
and paid for by the dealer from whom a 
given purchase was made. The details of 
the operation of the plan, which is called 
“SAVINGS PLAN” on the AAA sign ex- 
hibited by the licensed dealer or service 
station operator, are explained at length in 
the depositions of the witnesses Powers and 
Colodany, officers of the Club, taken at the 
instance of the defendant on April 16, 1951. 


The showing is that of cooperative buy- 
ing by the individual Club members from 
agencies chosen by the Club, that cater to 
the needs of individual motorists. The 
testimony is not contradicted that a selec- 
tive process is employed by the Club in 


deciding which dealers it will thus suggest 


to its members as being worthy of their 
patronage, in which location, proximity to 
other such dealers, type of management, and 
the establishment itself, are the determin- 
ing factors. Each such dealer holds a writ- 
ten contract which is in evidence, that is 
of indefinite duration but is subject to can- 
cellation by either party on 7 days’ notice. 


Its terms are appropriate to accomplish 
the purpose which has been described, by 
which the dealer engages to deliver coupons 
to members of the Club only and on pres- 
entation of membership cards; cash may 
not be paid in lieu of coupons, nor can a 
dealer redeem coupons which have been 
issued by other accredited dealers. 

* * x 


[Antitrust Violations Alleged] 


The second and third defenses are ad- 
dressed to the same fundamental justifica- 
tion of the defendant’s revealed practice, 
but upon a broader theory involving (a) the 
alleged invalidity of the Association’s reg- 
istered trade-mark AAA, and (b) that it 
is so used as to violate the United States 
Anti-trust Laws and the corporate charters 
of the respective plaintiffs. 


These defenses require but little dis- 
cussion: 
* * + 


[No Proof Offered] 


There is no offer of proof and of course 
no testimony in the record, of violation of 
the antitrust laws, since there is no asser- 
tion of an agreement between either plain- 
tiff and any manufacturer or distributor 
touching resale prices or similar devices. 
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[Relevance of Cited Cases Not Explained] 


The defendant seemingly relies upon 
Morton Salt Co. v. Suppiger Co., 314 U. S. 
488, and Bruce’s Juices v. American Can Co., 
330 U. S. 743. The first holds that a pat- 
entee cannot recover an injunction to pre- 
vent infringement of his patent where the 
granting of licenses under it required as a 
condition, that unpatented salt tablets of 
its manufacture alone could be used in the 
patented machine, following among other 
cases, Carbice Corp. v. American Patents 
Corp., 283 U. S. 27. The bearing of this 
decision has not been explained. 


The second held that it is not a defense 
to an action in a state court to recover on 
notes given in the course of a running ac- 
count to pay for cans sold by the plaintiff 
to the defendant, that the former violated 
the Robinson-Patman Act, in the sales giv- 
ing rise to the notes. Again, the assist- 
ance of that decision to this defendant is 
not explained. 

The arguments advanced for the defend- 
ant to avert an injunction for the flagrant 
violation of the plaintiffs’ emblem, device 
and trade-mark, as distinguished from the 
testimony found in the depositions and ex- 
hibits, are quite ill adapted to the task 
in hand. 


[Association Does Not Palmoff 
Products] 


The contention seems to be advanced that 
the plaintiffs’ symbol is being used to mis- 
represent to the consuming public that the 
various well-known brands of gasoline 
which the authorized dealers purvey when 
they exhibit the 3 A’s sign, are the product 
of the plaintiffs, and therefore that the regis- 
tered trade-mark is being unlawfully dis- 
played at the instance of the plaintiffs. It 
is difficult to understand how such a con- 


Court Decisions 
Sager Glove Corp. v. Bausch and Lomb Optical Co. 


64,925 


tention can be seriously advanced. Obvi- 
ously that is not the fact, and the emblem is 
displayed to identify the dealer himself, and 
not the products which he sells. The cita- 
tion of Gruelle v. Molly~es Doll Outfitters, 
Inc., 94 F. 2d 172, is so wide of the issue 
here, that it is not understood. There is no 
palming off of goods here involved, but a 
misappropriation of a symbol indicating a 
selection of a dealer made by the Club for 
the benefit of its members, and certain inci- 
dents flowing therefrom. 
OK OX 


[No Price-Fixing Device Exists] 


Standard Container Manufacturers’ Assn., 
Inc., et al. v. Federal Trade Commission, 119 
F. 2d 262, has to do with a price-fixing 
device, thus the court in denying a petition 
to set aside a “cease and desist” order said, 
at page 266: 


“The record showing that the president 
(of the association) was promulgating, the 
secretary was printing and distributing 
price lists, and that the members of the 
association were adhering, or were being 
disciplined for not adhering, to them, 


There is not a suggestion of any such activ- 
ity on the part of these plaintiffs, and since 
their members are buyers, not sellers, it is 
obvious why the defendant tenders no evi- 
dence to that effect. 


[Plaintiffs Motions Granted] 


Giving the utmost credence to the defend- 
ant’s case as pleaded and portrayed in his 
deposition and exhibits, it is clear to this 
Court that the motions of the plaintiffs must. 
be granted, and a decree conforming to the 
prayer for relief must be ordered, with one 
bill of costs to the plaintiffs to be taxed. 


Settle order and decree on notice. 


[| 62,956] The Sager Glove Corporation v. Bausch and Lomb Optical Company and 


American Optical Company. 


In the United States District Court for the Northern District of Illinois, Eastern 


Division. No. 2221. Dated August 10, 1951. 


Clayton Antitrust Act 


Treble Damage Action—Award of Attorney Fees—Reasonableness of Amount Re- 
quested.—An award of attorneys’ fees to a successful plaintiff in an antitrust treble damage 
action which amounts to more than fifty per cent of damages found by the jury is unreason- 
able. Where the damages found by the jury amounted to $325,000, an award of $132,000 
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for attorneys’ fees is found to be reasonable after considering the nature and quantity of 
the work performed and the quality of the services rendered by the plaintiff's attorneys. 


See the Clayton Act annotations, Vol. 1, J 2024.62. 


For the plaintiff: Richard Watt; Sanford Wolff; Bernard Weissbourd; Schulman, 
Schulman and Abrams; and A. Bradley Eben. All of Chicago, Illinois. 


For the defendants: James E. S. Becker; Howard P. Robinson; C. Daggett Harvey; 
Sidley, Austin, Burgess and Smith; and Winston, Strawn, Black and Towner. All of Chi- 


cago, Illinois. 
Memorandum Opinion 


[Petition for Award of Attorneys’ Fees] 


Igoe, District Judge: [In full text except 
for omissions indicated by asterisks] Plain- 
tiff has filed its petition under the provisions 
of Section 4 of the Clayton Act (Title 15, 
Sec. 15, U. S. C. A.) for costs of suit, in- 
cluding attorneys’ fees in the amount of 
$200,000. Jurisdiction to hear such petition 
was expressly reserved by the Court on 
August 10, 1951, when it entered judgment 
for plaintiff in this case in the amount of 
$975,000, based on the jury’s verdict of 
$325,000. 


[Nature, Quantity, and Quality of Work 
Established] 


Pursuant to the petition the Court con- 
ducted a hearing, during the course of which 
evidence was offered by plaintiff which, in 
my view, established its allegations as to 
the nature and quantity of the work per- 
formed by plaintiff’s attorneys. Defendants 
offered no evidence at all during this hear- 
ing. In addition to such evidence the Court 
has directly observed the quality of the 
professional services rendered by plaintiff’s 
attorneys during the course of the nine- 
week trial and during their many prior ap- 
pearances in connection with the discovery 
proceedings. The problems presented by 
this case were complex, and many of them 
novel. In successfully solving them, plain- 
tiff’s counsel demonstrated a high degree 
of professional competence. It is quite evi- 
dent that plaintiff's case was thoroughly 
prepared and ably presented against defend- 
ants who hotly and vigorously contested 
each issue in the case. 


[Factors Considered—Code of Professional 
Ethics] 


In my approach to the evaluation of these 
services I have read Canon 12 of the Code 


of Professional Ethics of the American Bar 
Association, which indicates the factors to 
be considered in such evaluations. * * * 


[Allowance of More than Fifty Per Cent 
of Damages Unreasonable] 


As pointed out in the Canon, these are 
“mere guides in ascertaining the real values 
of the service.” It seems to me that such 
guides point to the allowance of a fee close 
to that requested by plaintiff. However, in 
reaching my decision here, I deem myself 
bound to follow the latest decision on this 
subject, as handed down by the Court of 
Appeals for this circuit in the recent case 
of Milwaukee Towne Corporation v. Loew’s, 
Inc., et al., 190 F. (2) 561. It was there held 
that any allowance which amounts to more 
than fifty per cent of the damages found 
by the jury is unreasonable. (p. 571) In 
addition, the Court found that “experienced 
trial attorneys competent to handle major 
trial work can be employed in Chicago for 
$200 per day ($40 per hour for a five hour 
day), and that the common charge for as- 
Sistants . . . was $20 per hour” (p. 571). 
In view of this decision I am of the opinion 
thati it would not be proper for me to allow 
a fee in the amount requested by plaintiff. 
I am of the further opinion that plaintiff 
ought to be allowed compensation for its 
chief trial attorney in the amount of $40 
per hour, and that it ought to be allowed 
compensation for the two assistants at a 
rate somewhat lower than that set out in 
the Towne case, in view of the much larger 
number of hours here involved. In view of 
all the circumstances and in accordance 
with the decision in the Towne case, I be- 
lieve the sum of $132,000 to be a fair and 
reasonable allowance to plaintiff for the 
services of its counsel. 
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[] 62,957] The Lorain Journal Company, Samuel A. Horvitz, Isadore Horvitz, et al. 
v. The United States of America. 


In the Supreme Court of the United States. 
11, 1951. 


On appeal from the United States District Court for the Northern District of Ohio. 
Affirmed. 


No. 26. October Term, 1951. December 


Sherman Antitrust Act 


Attempt To Monopolize—Boycott To Eliminate Competitor To Regain Monopoly— 
Use of Monopoly To Destroy Competitor Unlawful—Success of Attempt——A city news- 
paper, which enjoyed a substantial monopoly in the dissemination of local news and 
advertising and of out-of-state news and advertising, which reached 99 per cent of the 
families in the city, and which secured a position of being an indispensable advertising 
medium for many local advertisers, unlawfully attempts to monopolize interstate as well 
as local commerce when it refuses to accept advertisements for its newspaper from any 
local advertiser who advertises over a newly established, independent radio station with 
the purpose of destroying the radio station to regain its substantial monopoly over the 
dissemination of all news and advertising. To establish this “attempt to monopolize” as 
unlawful, it is not necessary to show that the newspaper was successful. 


See the Sherman Act annotations, Vol. 1, J 1210.501, 1210.601, 1610.3515, 1610.3985. 


Right of Customer Selection—Refusal To Deal with Patrons of Competitor—Limita- 
tions on the Right.—The right to choose the customers with which one will deal is not 
absolute or exempt from regulation. When this right is exercised with the purpose of 
monopolizing interstate commerce, its exercise is unlawful. 


See the Sherman Act annotations, Vol. 1, J 1220.179, 1220.402, 1260.101. 


Interstate Commerce—Attempt of Local Newspaper To Monopolize——The local 
dissemination of news gathered from throughout the nation and of advertising originating 
throughout the nation offering products for sale on a national scale requires continuous 
interstate transmission of materials and payments and is a part of interstate commerce. 
The distribution within a city of news and advertisements transmitted to the city in inter- 
state commerce for the sole purpose of immediate and profitable reproduction and distri- 
bution to the reading public is an inseparable part of the flow of interstate commerce. 


See the Sherman Act annotations, Vol. 1, J 1021.539. 


For the appellants: William E. Leahy and William J. Hughes, Jr., Washington, D. C.; 
Parker Fulton and Charles A. Baker, Cleveland, Ohio; and King E. Fauver, Elyria, Ohio. 


For the appellee: P. B. Perlman, Solicitor General; H. G. Morison, Assistant 
Attorney General; and J. Roger Wollenberg, Robert L. Stern, Baddia J. Rashid, and 
Victor H. Kramer, Special Assistants to the Attorney General. 


Affirming a judgment of the United States District Court for the Northern District 
of Ohio, reported in 1950-1951 Trape Cases {[ 62,685. Prior opinions in the case are 
reported in 1950-1951 Trapr Cases {[ 62,531, 62,597. 


[Injunction Justified] 


Mr. Justice Burton delivered the opinion 
of the Court: [Jn full text] The principal 
question here is whether a newspaper pub- 


lisher’s conduct constituted an attempt to 
monopolize interstate commerce, justifying 
the injunction issued against it under Secs. 
2 and 4 of the Sherman Antitrust Act.’ 


1 ‘*‘Sec, 2. Every person who shall monopolize, 
or attempt to monopolize, or combine or con- 
spire with any other person or persons, to 
monopolize any part of the trade or commerce 
among the several States, or with foreign na- 
tions, shall be deemed guilty of a misdemeanor. 


“Sec. 4. The several district courts of the 
United States are hereby invested with juris- 
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diction to prevent and restrain violations of 
this act; and it shall be the duty of the several 
district attorneys of the United States, in their 
respective districts, under the direction of the 
Attorney-General, to institute proceedings in 
equity to prevent and restrain such violations. 
. . .” 26 Stat. 209, 36 Stat. 1167, 15 U. S. C. 
Secs. 2 and 4. 
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For the reasons hereafter stated, we hold 
that the injunction was justified. 


[Attempt to Monopolize Enjoined] 


This is a civil action, instituted by the 
United States in the District Court for 
the Northern District of Ohio, against The 
Lorain Journal Company, an Ohio corpo- 
ration, publishing, daily except Sunday, in 
the City of Lorain, Ohio, a newspaper here 
called the Journal. The complaint alleged 
that the corporation, together with four of 
its officials, was engaging in a combination 
and conspiracy in restraint of interstate 
commerce in violation of Sec. 1 of the 
Sherman Antitrust Act, and in a combina- 
tion and conspiracy to monopolize such 
commerce in violation of Sec. 2 of the Act, 
as well as attempting to monopolize such 
commerce in violation of Sec. 2.2 The Dis- 
trict Court declined to issue a temporary 
injunction but, after trial, found that the 
parties were engaging in an attempt to 
monopolize as charged. Confining itself 
to that issue, the court enjoined them from 
continuing the attempt. 92 F. Supp. 794. 
They appealed to this Court under the 
Expediting Act of 1903, 32 Stat. 823, as 
amended, 62 Stat. 989, 15 U. S. C. (Supp. 
IV) Sec. 29, and the issues before us are 
those arising from that finding and the 
terms of the injunction. 


[Newspaper Has Commanding Position] 


The appellant corporation, here called 
the publisher, has published the Journal 
in the City of Lorain since before 1932. In 
that year it, with others, purchased the 
Times-Herald which was the only com- 
peting daily paper published in that city. 
Later, without success, it sought a license 
to establish and operate a radio broadcast- 
ing station in Lorain. 92 F. Supp. 794, 796, 
and see Lorain Journal Co. v. Federai Com- 
munications Comm’n, 180 F. 2d 28. 
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The court below describes the position 
of the Journal, since 1933, as 


“a commanding and an overpowering one. 
It has a daily circulation in Lorain of over 
13,000 copies and it reaches ninety-nine 
per cent of the families in the city.” 92 
F. Supp. at 796. 


Lorain is an industrial city on Lake Erie 
with a population of about 52,000 occupying 
11,325 dwelling units. The Sunday News, 
appearing only on Sundays, is the only 
other newspaper published there.* 


[Scope of Newspaper’s Activities] 


While but 165 out of the Journal’s daily 
circulation of over 20,000 copies are sent 
out of Ohio, it publishes not only Lorain 
news but substantial quantities of state, 
national and international news. It pays 
substantial sums for such news and for 
feature material shipped to it from various 
parts of the United States and the rest of 
the world. It carries a substantial quantity 
of national advertising sent to it from 
throughout the United States. Shipments 
and payments incidental to the above mat- 
ters, as well as the publisher’s purchases 
of paper and ink, involve many transactions 
in interstate or foreign commerce, 


[Independent Radio Station Established] 


From 1933 to 1948 the publisher enjoyed 
a substantial monopoly in Lorain of the 
mass dissemination of news and advertising, 
both of a local and national character. 
However, in 1948 the Elyria-Lorain Broad- 
casting Company, a corporation independent 
of the publisher, was licensed by the Fed- 
eral Communications Commission to estab- 
lish and operate in Elyria, Ohio, eight miles 
south of Lorain, a radio station whose call 
letters, WEOL, stand for Elyria, Oberlin 
and Lorain.* Since then it has operated its 
principle studio in Elyria and a branch 


? The individual defendants named in the com- 
plaint were Samuel A. Horvitz, vice president, 
secretary and a director of the corporation; 
Isadore Horvitz, president, treasurer and a di- 
rector; D. P. Self, business manager; and Frank 
Maloy, editor. Each participated in the conduct 
alleged to constitute the attempt to monopolize. 
Maloy has died pending the appeal. 

3The Sunday News has a weekly circulation 
of about 3,000 copies, largely in Lorain. The 
Chronicle-Telegram is a newspaper published 
daily, except Sunday, eight miles away in 
Elyria. It has a daily circulation in that city of 
about 9,000 but none in Lorain. The Cleveland 
Plain Dealer, News and Press are metropolitan 
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newspapers published daily, except Sunday, in 
Cleveland, 28 miles east of Lorain. They have 
a combined daily circulation in Lorain of about 
6,000. The Cleveland Sunday Plain Dealer has 
a Sunday circulation in Lorain of about 11,000. 
The Cleveland papers carry no Lorain adver- 
tising and little Lorain news. No reference has 
been made in the record or in the argument here 
to competition from any radio station other than 
WEOL. 

*The license also covers WEOL-FM but the 
two stations are here treated as one. WEOL 
operates on a frequency of 930 kilocycles and 
WEOL-FM of 107.6 megacycles. The station 
outlines its primary listening or market area 


Copyright 1951, Commerce Clearing House, Inc. 


—E 


—— 


ee 


Number 230—89 
12-20-51 


studio in Lorain. Lorain has about twice 
the population of Elyria and is by far the 
largest community in the station’s immedi- 
ate area. Oberlin is much smaller than 
Elyria and eight miles south of it. 


[Scope of Station’s Activities] 


While the station is not affiliated with a 
national network it disseminates both intra- 
state and interstate news and advertising. 
About 65 per cent of its program consists 
of music broadcast from electrical transcrip- 
tions. These are shipped and leased to the 
station by out-of-state suppliers. Most of 
them are copyrighted and the-station pays 
royalties to the out-of-state holders of the 
copyrights. From 10 to 12 per cent of the 
station’s program consists of news, world- 
wide in coverage, gathered by United Press 
Associations. The news is received from 
outside of Ohio and relayed to Elyria 
through Columbus or Cleveland. From 
April, 1949, to March, 1950, the station 
broadcast over 100 sponsored sports events 
originating in various states. 


Substantially all of the station’s income is 
derived from its broadcasts of advertise- 
ments of goods or services. About 16 per 
cent of its income comes from national 
advertising under contracts with advertisers 
outside of Ohio. This produces a continuous 
flow of copy, payments and materials mov- 
ing across state lines.* 


[Threat of Competition in Advertising] 


The court below found that appellants 
knew that a substantial number of Journal 
advertisers wished to use the facilities of 
the radio station as well. For some of them 
it found that advertising in the Journal was 
essential for the promotion of their sales 
in Lorain County. It found that at all times 
since WEOL commenced broadcasting, ap- 
pellants had executed a plan conceived to 
eliminate the threat of competition from the 


on the basis of a half millivolt daytime pattern 
and a two millivolt nighttime pattern. Its day 
pattern reaches an area containing all or part 
of 20 counties and an estimated population of 
Over 2,250,000. Its night pattern reaches an 
area containing parts of nine of these counties 
and an estimated population of about 450,000. 
Lorain County, which includes the communities 
of Lorain, Elyria and Oberlin, contains about 
120,000 people, 52,000 of whom live in the City 
of Lorain. 

5 Other findings show that the station broad- 
casts advertisements of goods and services on 
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station. Under this plan the publisher re- 
fused to accept local advertisements in the 
Journal from any Lorain County advertiser 
who advertised or who appellants believed 
to be about to advertise over WEOL. The 
court found expressly that the purpose and 
intent of this procedure was to destroy the 
broadcasting company. 


[Plan and Devices To Eliminate Threat] 


The court characterized all this as “bold, 
relentless, and predatory commercial be- 
havior.” 92 F. Supp. at 796. To carry out 
appellants’ plan, the publisher monitored 
WEOL programs to determine the identity 
of the station’s local Lorain advertisers. . 
Those using the station’s facilities had their 
contracts with the publisher terminated and 
were able to renew them only after ceasing 
to advertise through WEOL. The program 
was effective. Numerous Lorain County 
merchants testified that, as a result of the 
publisher’s policy, they either ceased or 
abandoned their plans to advertise over 


WEOL. 


“Having the plan and desire to injure 
the radio station, no more effective and 
more direct device to impede the opera- 
tions and to restrain the commerce of 
WEOL could be found by the Journal 
than to cut off its bloodsteam of existence 
—the advertising revenues which control 
its life or demise. 


“|. the very existence of WEOL is 
imperiled by this attack upon one of its 
principal sources of business and income.’ 


Td. at 798, 799: 


The principal provisions of the injunction 
issued by the District Court are not set 
forth in the published report of the case 
below but are printed in ‘an Appendix, 
infra, pp. 157-159 [following the opinion]. 
Sections IV and V B of the decree, relating 
to notices, are stayed pending final dis- 
position of this appeal. 


behalf of suppliers outside of Ohio. These some- 
times result in interstate orders and shipments. 
Orders received by its local advertisers are 
sometimes filled by out-of-state suppliers. The 
station’s broadcasts inevitably reach across state 
lines. They are heard with some regularity by 
many people in southeastern Michigan. The 
application which led to WEOL’s license was 
considered by the Federal Communications Com- 
mission in conjunction with an application for 
another license, sought by a Michigan station, 
involving possible conflicts between its coverage 
and that of WEOL. 
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[Elimination of Station to Regain 
Monopoly] 


1. The conduct complained of was an at- 
tempt to monopolize interstate commerce. It 
consisted of the publisher’s practice of re- 
fusing to accept local Lorain advertising 
from parties using WEOL for local adver- 
tising. Because of the Journal’s complete 
daily newspaper monopoly of local adver- 
tising in Lorain and its practically indis- 
pensable coverage of 99 per cent of the 
Lorain families, this practice forced numer- 
ous advertisers to refrain from using WEOL 
for local advertising. That result not only 
reduced the number of customers avail- 
able to WEOL in the field of local Lorain 
advertising and strengthened the Journal’s 
monopoly in that field, but more signifi- 
cantly tended to destroy and eliminate 
WEOL altogether. Attainment of that 
sought-for elimination would automatically 
restore to the publisher of the Journal its 
substantial monopoly in Lorain of the mass 
dissemination of all news and advertising, 
interstate and national, as well as local. It 
would deprive not merely Lorain but Elyria 
and all surrounding communities of their 
only nearby radio station, 


[Suggested Interstate Activities Not 
Relied Upon] 


There is a suggestion that the out-of- 
State distribution of some copies of the 
Journal, coupled with the considerable in- 
terstate commerce engaged in by its publisher 
in the purchase of its operating supplies, 
provided, in any event, a sufficient basis for 
classifying the publisher’s entire operation 
as one in interstate commerce. It is pointed 
out also that the Journal’s daily publication 
of local news and advertising was so in- 
separably integrated with its publication of 
interstate news and _ national advertising 
that any coercion used by it in securing 
local advertising inevitably operated to 
strengthen its entire operation, including its 
monopoly of interstate news and national 
advertising. 


®The reference in Sec. 2 to an attempt to 
monopolize ‘‘any part of the trade or commerce 
among the several States’ relates not merely 
to interstate commerce within any geographical 
part of the United States but also to any ap- 
Ppreciable part of such interstate commerce. 
“The provisions of Secs. 1 and 2 have both a 
geographical and distributive significance and 
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[Broader Scope of the Attempt] 


It is not necessary, however, to rely on 
the above suggestions. The findings go 
further. They expressly and unequivocally 
state that the publisher’s conduct was 
aimed at a larger target—the complete de- 
struction and elimination of WEOL. The 
court found that the publisher, before 1948, 
enjoyed a substantial monopoly in Lorain 
of the mass dissemination not only of local 
news and advertising, but of news of out- 
of-state events transmitted to Lorain for 
immediate dissemination, and of advertis 
ing -of out-of-state products for sale in 
Lorain. WEOL offered competition by 
radio in all these fields so that the pub- 
lisher’s attempt to destroy WEOL was in 
fact an attempt to end the invasion by 
radio of the Lorain newspaper’s monopoly 
of interstate as well as local commerce.® 


[Dissemination of News a Part of 
Interstate Commerce] 


There can be little doubt today that the 
immediate dissemination of news gathered 
from throughout the nation or the world 
by agencies specially organized for that 
purpose is a part of interstate commerce. 
Associated Press v. United States, 326 U. S. 
1, 14; Associated Press v. Labor Board, 301 
U. S. 103. The same is true of national 
advertising originating throughout the na- 
tion and offering products for sale on a 
national scale. The local dissemination of 
such news and advertising requires continuous 
interstate transmission of materials and 
payments, to say nothing of the interstate 
commerce involved in the sale and delivery 
of products sold. The decision in Blumen- 
stock Bros. v. Curtis Pub. Co., 252 U. S. 436, 
related to the making of contracts for ad- 
vertising rather than to the preparation and 
dissemination of advertising. Moreover, the 
view there stated, that the making of con- 
tracts by parties outside of a state for the 
insertion of advertising material in periodicals 


of nationwide circulation did not amount’ 


to interstate commerce, rested expressly on 
a line of cases holding “that policies of 
insurance are not articles of commerce, and 


apply to any part of the United States as dis- 
tinguished from the whole and to any part of 
the classes of things forming a part of interstate 
commerce.’’ Indiana Farmer’s Guide Pub. Co. 
v. Prairie Farmer Pub. Co., 293 U. S. 268, 279. 
See also, United States v. Griffith, 334 U. S. 100, 
106; United States v. Yellow Cab Co., 332 U. S. 
218, 225; Montague & Co. v. Lowry, 193 U. S. 38. 
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that the making of such contracts is a 
mere incident of commercial intercourse.” 
Id., at 443. See Paul v. Virginia, 8 Wall. 
168, and New York Life Ins. Co. v. Deer 
Lodge County, 231 U. S. 495. That line of 
cases no longer stands in the way. United 
States v. South-Eastern Underwriters Assn., 
322 U. S. 533. See also, North American Co. 
v. Securities & Exchange Comm’n, 327 U. S. 
686; Indiana Farmer’s Guide Pub. Co. v. 
Prairie Farmer Pub. Co., 293 U. S. 268. 


The distribution within Lorain of the 
news and advertisements transmitted to 
Lorain in interstate commerce for the sole 
purpose of immediate and profitable re- 
production and distribution to the reading 
public is an inseparable part of the flow of 
the interstate commerce involved. See Bind- 
erup v. Pathe Exchange, 263 U. S. 291, 309; 
Stafford v. Wallace, 258 U. S. 495, 516; 
Illinois Central R. Co. v. Louisiana R. 
Comm'n, 236 U. S. 157, 163; Swift & Co. v. 
Umited States, 196 U. S. 375, 398. Unless 
protected by law, the consuming public is 
at the mercy of restraints and monopoliza- 
tions of interstate commerce at whatever 
points they occur. Without the protection 
of competition at the outlets of the flow of 
interstate commerce, the protection of its 
earlier stages is of little worth. 


[Newspaper An Indispensable Adver- 
tising Medium] 

2. The publisher's attempt to regain its 
monopoly of interstate commerce by forcing 
advertisers to boycott a competing radio sta- 
tion violated Sec. 2. The findings and opin- 
ion of the trial court describe the conduct of 
the publisher upon which the Government 
relies. The surrounding circumstances are 
important. The most illuminating of these 
is the substantial monopoly which was 
enjoyed in Lorain by the publisher from 
1933 to 1948, together with a 99 per cent 
coverage of Lorain families. Those factors 
made the Journal an indispensable medium 
of advertising for many Lorain concerns. 
Accordingly, its publisher’s refusals to print 
Lorain advertising for those using WEOL 
for like advertising often amounted to an 
effective prohibition of the use of WEOL 


7™“Section 2 is not restricted to conspiracies 
or combinations to monopolize but also makes 
it a crime for any person to monopolize or to 
attempt to monopolize any part of interstate 
or foreign trade or commerce. Te is 
indeed ‘unreasonable, per se, to foreclose com- 
petitors from any substantial market.’ 
The anti-trust laws are as much violated by the 
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for that purpose. Numerous. Lorain ad- 
vertisers wished to supplement their local 
newspaper advertising with local radio ad- 
vertising but could not afford to discon- 
tinue their newspaper advertising in order 
to use the radio. 


[Station’s Loss of Advertising Income 
Threat To Existence] 


WEOL’s greatest potential source of in- 
come was local Lorain advertising. Loss of 
that was a major threat to its existence. 
The court below found unequivocally that 
appellants’ conduct amounted to an attempt 
by the publisher to destroy WEOL and, 
at the same time, to regain the publisher’s 
pre-1948 substantial monopoly over the 
mass dissemination of all news and advertising. 


[Attempt Need Not Be Successful] 


To establish this violation of Sec. 2 as 
charged, it was not necessary to show that 
success rewarded appellants’ attempt to 
monopolize. The injunctive relief under 
Sec. 4 sought to forestall that success. While 
appellants’ attempt to monopolize did suc- 
ceed insofar as it deprived WEOL of in- 
come, WEOL has not yet been eliminated. 
The injunction may save it. 


“TWIhen that intent [to monopolize] 
and the consequent dangerous probability 
exist, this statute [the Sherman Act], like 
many others and like the common law in 
some cases, directs itself against that dan- 
gerous probability as well as against the 
completed result.” Swift & Co. v. United 
States, 196 U. S. 375, 396. See also, Ameri- 
can Tobacco Co. v. Umted States, 328 U. S. 
781; United States v. Aluminum Co., 148 
F. 2d 416, 431. 


“TT]he second section [of the Sherman 
Act] seeks, if possible, to make the pro- 
hibitions of the act all the more complete 
and perfect by embracing all attempts to 
reach the end prohibited by the first sec- 
tion, that is, restraints of trade, by any 
attempt to monopolize, or monopolization 
thereof, even although the acts by which 
such results are attempted to be brought 
about or are brought about be not em- 
braced within the general enumeration of 
the first section.” Standard Oil Co. v. 
United States, 221 U. S. 1, 61. 


prevention of competition as by its destruction. 

E It follows a fortiori that the use of 
monopoly power, however lawfully acquired, to 
foreclose competition, to gain a competitive 
advantage, or to destroy a competitor, is un- 
lawful.’’ United States v. Griffith, 334 U. S. 
100, 106-107. 
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[Use of Monopoly To Destroy 
Competition Unlawful] 


Assuming the interstate character of the 
commerce involved, it seems clear that if 
all the newspapers in a city, in order to 
monopolize the dissemination of news and 
advertising by eliminating a competing radio 
Station, conspired to accept no advertise- 
ments from anyone who advertised over 
that station, they would violate Secs. 1 and 2 
of the Sherman Act. Cf. Fashion Originators’ 
Guild v. Federal Trade Comm’n, 312 U. S. 457, 
465; Binderup v. Pathe Exchange, 263 U. S. 
291; Federal Trade Comm’n v. Beech-Nut 
Packing Co., 257 U. S. 441; Loewe v. Lawlor, 
208 U. S. 274; William Goldman Theatres v. 
Loew’s, Inc., 150 F. 2d 738. It is consistent 
with that-result to hold here that a single 
newspaper, already enjoying a substantial 
monopoly in its area, violates the “attempt 
to monopolize” clause of Sec. 2 when it uses 
its monopoly to destroy threatened com- 
petition.® 


[Right of Customer Selection Limited] 


The publisher claims a right as a private 
business concern to select its customers and 
to refuse to accept advertisements from 
whomever it pleases. We do not dispute 
that general right. 


“But the word ‘right’ is one of the most 
deceptive of pitfalls; it is so easy to slip 
from a qualified meaning in the premise 
to an unqualified one in the conclusion. 
Most rights are qualified.” American Bank 
eo Trust Co. v. Federal Bank, 256 U. S. 350, 
358. 


The right claimed by the publisher is neither 
absolute nor exempt from regulation. Its 
exercise as a purposeful means of monopoliz- 
ing interstate commerce is prohibited by the 
Sherman Act. The operator of the radio 
station, equally with the publisher of the 
newspaper, is entitled to the protection of 
that Act. 
a 

* Appellants have sought to justify their con- 
duct on the ground that it was part of the pub- 
lisher’s program for the protection of the 
Lorain market from outside competition. The 
Publisher claimed to have refused advertising 
from Elyria or other out-of-town advertisers for 
the reason that such advertisers might compete 
with Lorain concerns. The publisher then clas- 
sified WEOL as the publisher’s own competitor 
from Elyria and asked its Lorain advertisers to 
refuse to employ WEOL as an advertising 
medium in competition with the Journal. We 
find no principle of law which required Lorain 
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“In the absence of any purpose to create 
or maintain a monopoly, the act does not 
restrict the long recognized right of trader 
or manufacturer engaged in an entirely 
private business, freely to exercise his own 
independent discretion as to parties with 
whom he will deal.” (Emphasis supplied.) 
Umited States v. Colgate & Co., 250 U. S. 
300, 307. See Associated Press v. United 
States, 326 U. S. 1, 15; United States v. 
Bausch & Lomb Co., 321 U. S. 707, 721-723. 


[No Restriction on Freedom of the Press] 


3. The injunction does not violate any guar- 
anteed freedom of the press. The publisher 
suggests that the injunction amounts to a 
prior restraint upon what it may publish. 
We find in it no restriction upon any guar- 
anteed freedom of the press. The injunc- 
tion applies to a publisher what the law 
applies to others. The publisher may not 
accept or deny advertisements in an “at- 
tempt to monopolize . .. any. part of the 
trade or commerce among the several States. 
...” Associated Press v. United S tates, supra, 
at 6-7, 20; Indiana Farmer’s Guide Pub. Co. v. 
Prairie Farmer Pub. Co., 293 U. S. 268. See 
also, Oklahoma Press Pub. Co. v. Walling, 327 
U. S. 186, 192; Mabee v. White Plains Pub. 
Co., 327 U. S. 178, 184; Associated Press v. 
Labor Board, 301 U. S. 103. Injunctive relief 
under Sec. 4 of the Sherman Act is as appro- 
priate a means of enforcing the Act against 
newspapers as it is against others. 


[Form and Substance of Decree 
Not Erroneous] 


4. The decree is reasonably consistent with 
the requirements of the case and remains within 
the control of the court below® We have con- 
sidered the objections made to the form and 
substance of the decree and do not find 
obvious error. It is suggested, for example, 
that the degree covers a broader scope of 
activities than is required by the evidence 
and requires unnecessary supervision of fu- 


advertisers thus to boycott an Elyria advertising 
medium merely because the Publisher of a 
Lorain advertising medium had chosen to boy- 
cott some Elyria advertisers who might com- 
pete for business in the Lorain market. Necr 
do we find any principle of law which permitted 
this publisher to dictate to prospective adver- 
tisers that they might advertise either by news- 
paper or by radio but that they might not use 
both facilities. 

®A substantial part of the decree is printed 


in the Appendix, infra, Pp. 157-159 [following 
the opinion]. 
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ture conduct of the publisher, that notice of 
its terms must be published at least once 
a week for 25 weeks and that the publisher 
for five years must maintain records relating 
to the subject of the judgment and keep 
them accessible for governmental inspection. 


While the decree should anticipate proba- 
bilities of the future, it is equally important 
that it do not impose unnecessary restric- 
tions and that the procedure prescribed for 
supervision, giving notice, keeping records 
and making inspections be not unduly bur- 
densome. 

In the instant case the printed record con- 
tains neither the entire testimony nor all 
the exhibits which were before the court 
below. It omits also material mentioned 
during the trial as having been considered 
by the court when denying the Govern- 
ment’s motion for a temporary injunction. 
Under the circumstances we are content to 
rely upon the trial court’s retention of juris- 
diction over the cause for whatever modi- 
fication the decree may require in the light 
of the entire proceedings and of subsequent 
events. See Associated Press v. United States, 
supra, at 22-23; United States v. Bausch & 
Lomb Co., supra, at 727-729. 


[Judgment Affirmed] 
The judgment accordingly is affirmed. 


Mr. JUSTICE CLARK and Mr. Justice MIN- 
TON took no part in the consideration or de- 
cision of this case. 


Appendix 


“FINAL JUDGMENT—... 


i LL 


“Defendant The Lorain Journal Company 
is enjoined and restrained from: 


“A. Refusing to accept for publication or 
refusing to publish any advertisement or 
advertisements or discriminating as to price, 
space, arrangement, location, commencement 
or period of insertion or any other terms or 
conditions of publication of advertisement 
or advertisements where the reason for such 
refusal or discrimination is, in whole or in 
part, express or implied, that the person, 
firm or corporation submitting the adver- 
tisement or advertisements has advertised, 
advertises, has proposed or proposes to ad- 
vertise in or through any other advertising 
medium. 
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“B. Accepting for publication or publishing 
any advertisement or making or adhering to 
any contract for the publication of adver- 
tisements on or accompanied by any con- 
dition, agreement or understanding, express 
or implied: 


“1. That the advertiser shall not use 
the advertising medium of any person, 
firm or corporation other than defendant 
The Lorain Journal Company; 

“2. That the advertiser use only the ad- 
vertising medium of defendant The Lorain 
Journal Company ; 

“C. Cancelling, terminating, refusing to 
renew or in any manner impairing any con- 
tract, agreement or understanding, involving 
the publication of advertisements, between 
the defendants, or any of them, and any 
person, firm or corporation for the reason, 
in whole or in part, that such person, firm 
or corporation advertised, advertises or pro- 
poses to advertise in or through any adver- 
tising medium other than the newspaper 
published by the corporate defendant. 


COT} 


“Commencing fifteen (15) days after the 
entry of this judgment and at least once a 
week for a period of twenty-five weeks there- 
after the corporate defendant shall insert in 
the newspaper published by it a notice which 
shall fairly and fully apprise the readers 
thereof of the substantive terms of this judg- 
ment and which notice shall be placed in a 
conspicuous location. 


BOs 


“Defendant The Lorain Journal Company 
and the individual defendants are ordered 
and directed to: 


“A. Maintain for a period of five (5) years 
from the date of this judgment, all books 
and records, which shall include all corre- 
spondence, memoranda, reports and other 
writings, relating to the subject matter of 
this judgment; 

“B. Advise in writing within ten (10) days 
from the date of this judgment any officers, 
agents, employees, and any other persons 
acting for, through or under defendants or 
any of them of the terms of this judgment 
and that each and every such person is sub- 
ject to the provisions of this judgment. The 
defendants shall make readily available to 
such persons a copy of this judgment and 
shall inform them of such availability. 
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“VII 


“Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this judgment to apply to the Court at 
any time for such further orders and direc- 
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tions as may be necessary or appropriate in 
relation to the construction of, or carrying 
out of this judgment, for the amendment or 
modification of any of the provisions thereof, 
or the enforcement of compliance therewith 
and for the punishment of violations thereof.” 


[f] 62,958] C. L. Voss, doing business under the trade name, Voss Studio v. Harold 
Becko, doing business under the trade name, Harold’s Studios. 


In the United States Court of Appeals for the Eighth Circuit. 


December 11, 1951. 


No. 14,378. Dated 


Appeal from the United States District Court for the District of North Dakota. 


Reversed and remanded. 


Federal Trade Commission Act and North Dakota Unfair Trade Practices Act 


Inducing Breach of Contract—Defenses—False Advertising and Unfair Practices.— 
The advertising of the names of merchants in connection with a photographer’s “Charming Child 
Contest” pursuant to a contract between the photographer and the merchants, providing 


that the photographer will award merchandise certificates to the winners and the merchants 
will redeem such certificates for merchandise they sell, does not as a matter of law con- 
stitute an unfair or deceptive practice within the meaning of the Federal Trade Commission 
Act or the North Dakota Unfair Trade Practices Act so as to make the contracts unen- 


forceable in an action by the photographer against another photographer for inducing 
such merchants not to permit the use of their names in connection with the contest. 


See the Federal Trade Commission Act, Vol. 2, 1 6125; State Laws annotations, Vol. 2, 


1] 8648. 


For the appellant: Norman G. Tenneson and Herbert G. Nilles. 


For the appellee: P. W. Lanier, Sr. 


Before SANBORN, JOHNSEN, and Rippicxk, Circuit Judges. 


[Appeal from Judgment for Damages] 


RIwIck, Circuit Judge: [In full text ex- 
cept for ommissions indicated by asterisks] 
This is an appeal by defendant from a judg- 
ment for the plaintiff entered on a verdict 
of a jury for $5,000 actual damages and 
$2,500 exemplary damages. Plaintiff and 
defendant are photographers. Plaintiff, a 
citizen of Minnesota, operates studios at 
Winona and Rochester, Minnesota, Fond 
du Lac, Wisconsin, and Fargo, North Da- 
kota. Defendant, a citizen of North Dakota, 
is engaged in business in Fargo, North 
Dakota. 


[Photographer Conducts Photo Contest] 


In the spring of 1949 plaintiff organized 
and conducted in the trade territory of each 
of his studios a contest which he called the 
“Charming Child Contest.” The contest was 
to begin on May 2, 1949, and continue 
through July 30, 1949, During this period 
Parents of children were solicited by news- 
Paper advertising and radio broadcasts to 
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have photographs of their children taken 
at one of plaintiff’s studios. In addition to 
the award of prizes at the end of the contest 
to the contestants whose photographs were 
adjudged the most charming, the plan pro- 
vided for weekly winners in each town in 
which the plaintiff operated, six of whom 
were to receive merchandise certificates 
of the value of $4.00 redeemable by one 
of twelve merchants in each of the towns. 


[Merchants’ Names Used in Advertisements} 


In his complaint plaintiff alleged that 
pursuant .to the plan of the contest he en- 
tered into contracts with twelve merchants 
in Fargo, North Dakota, the merchants 
agreeing to honor the merchandise certifi- 
cates issued to the weekly winners in Fargo. 
In return the plaintiff agreed that his news- 
paper advertising in Fargo would carry 
the names of the merchants participating 
in the contest, and that their names would 
be mentioned in his radio broadcasts. Plain- 
tiff’s newspaper advertising was to appear 
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at least once a week in the Fargo newspaper 
during the period of the contest. The ex- 
pense of all publicity was to be paid by the 
plaintiff. 


[Photographer Alleged to Have Induced 
Breach of Advertisement Agreement| 


Plaintiff alleged that after the appearance 
of the first weekly advertisement in the 
Fargo paper, in which the names of the 
twelve participating merchants appeared, 
the defendant called on the merchants and 
induced them to refuse to permit the plain- 
tiff to continue the use of their names in 
his advertising by falsely and fraudulently 
representing to the merchants that plaintiff 
was an unethical and untrustworthy opera- 
tor, and by threatening the merchants with 
the loss of business if they permitted their 
mames to again appear in association with 
that of the plaintiff who was represented 
to be a “fly-by-night operator not to be 
relied on”; that defendant’s representations 
to the merchants were knowingly false and 
willfully made with the intention to injure 
the plaintiff in his business and to destroy 
competition in the photographing business 
in Fargo. The cornplaint concluded with a 
prayer for compensatory and punitive damages. 


[Allege Contracts Illegal] 


Defendant’s answer, in addition to a gen- 
eral denial of the allegations of the com- 
plaint, set up by way of affirmative defenses 
that the contracts between the plaintiff and 
the merchants were illegal and unenforce- 
able in that the published advertisements of 
the contest were violative of the Unfair 
Trade Practices Act of the State of North 
Dakota prohibiting false and misleading 
advertising, and also of the Federal Trade 
Commission Act declaring unlawful unfair 
methods of competition and unfair and de- 
ceptive acts or practices in interstate com- 
merce. 


[Interpretation of the Contracts] 


In the trial court and in this court the 
parties with apparent agreement have treated 
the complaint of plaintiff as stating only 
a claim against the defendant for damages 
for wrongfully inducing the merchants in 
Fargo to break their contracts with plain- 
tiff to participate in the promotion of his 
“Charming Child” contest. Plaintiff's con- 
tracts with the Fargo merchants were oral. 
Under the evidence the respective obliga- 
tions and rights of the parties under the 
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contracts are to say the least matters of 
considerable doubt. But in the trial court 
both plaintiff and defendant, again in ap- 
parent agreement, proceeded upon the theory 
that the contracts obligated the merchants 
to permit the use of their names in the 
plaintiff's advertising of the contest. On 
this interpretation of the contracts the de- 
fendant’s position was that the contracts 
were void and unenforceable because the 
advertising in which the names of the mer- 
chants were to appear was in violation of 
sections 51-1003 and 51-1201 of the North 
Dakota Revised Code, 1943, which prohibit 
false and misleading advertising, and make 
a violation of the sections a misdemeanor, 
and also contrary to the provisions of the 
Federal Trade Commission Act as con- 
stituting unfair and deceptive practices in 
interstate commerce. On the other hand, 
plaintiff's contention was that the right 
acquired under the contracts to use the 
names of the local, merchants in Fargo 
advertising was a valuable right under his 
contracts as constituting in the public mind 
an endorsement of the contest by repu- 
table business concerns in Fargo: that the 
refusal of the merchants to permit the use 
of their names in the advertising caused 
the contest to fail in Fargo with a loss of 
profits and damage to the good will of his 
business. The case went to the jury and 
comes to this court upon the interpretation 
the parties placed upon the pleadings and 
the issues presented by them. 


[Questions Submitted to the Jury] 


The evidence establishes without dispute 
that as a result of the representations made 
by defendant to the Fargo merchants after 
the appearance of the first advertisement. 
of the contest in the Fargo newspaper, the 
merchants refused to permit their names 
to appear in further advertising, although 
they continued to redeem throughout the 
contest the merchandise certificates issued 
to the contest winners by the plaintiff. The 
questions submitted to the jury were: (1) 
the validity of plaintiff’s contracts with the 
Fargo merchants; (2) whether the defend- 
ant by fraud or coercion induced the mer- 
chants to break their contracts with the 
plaintiff; (3) whether loss to plaintiff was 
proximately caused by the alleged breach 
of the contracts; and (4) whether the con- 
duct of defendant was such as to justify 
the jury in awarding plaintiff exemplary 
damages. 
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[Contracts Not Unlawful] 


The criticised advertisement published by 
plaintiff in the Fargo newspaper was intro- 
duced in evidence. It could have been more 
explicitly stated, but it was not so patently 
misleading as to compel a ruling by the 
court that as a matter of law it was pub- 
lished with fraudulent intent within the 
meaning of the North Dakota statute or that 
it constituted an unfair and deceptive prac- 
tice within the meaning of either the North 
Dakota statute or the Federal Trade Com- 
mission Act. We think the question was 
one for the jury which on sufficient evidence 


the jury has decided against the defendant. 
* * x 
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[Reversed on Damage Question] 


For the breach of plaintiff's contracts inso- 
far as it was shown to have been procured 
by the fraud of the defendant the plaintiff 
was entitled to recover such compensatory 
damages as the evidence showed to have 
been the natural and proximate consequences 
of the breach. Since the evidence failed 
to establish actual damages, no punitive 
damages were recoverable, and only nomi- 
nal damages could have been allowed. 

The judgment of the District Court is 
reversed, and the case is remanded for a 
new trial in conformity with this opinion. 


[| 62,959] Joseph Rosenblum and Sadie Rosenblum, copartners, trading and doing 
business as Modern Manner Clothes v. Federal Trade Commission. 


In the United States Court of Appeals for the Second Circuit. 


No. 13, October 


Term, 1951. Docket No. 21959. Argued November 14, 1951. Decided November 29, 1951. 


Petition for Review of an Order of the Federal Trade Commission. 


Federal Trade Commission Act 
Order Affirmed—Use of the Word “Free” in Advertising—An order of the Federal 


Trade Commission, requiring sellers of women’s wearing apparel to cease and desist from 
using the word “free” to describe merchandise which is not in fact given to sales agents 
without requiring the performance of some service inuring to the benefit of the sellers, is 


affirmed. 


See the Wool Products Labeling Act annotations, Vol. 1, { 3004.60; Federal Trade 
Commission Act annotations, Vol. 2, { 6610.49, 6620.785, 6620.786, 6620.788, 6620.789, 


6680.40. 


For the petitioners: Copal Mintz. 


For the respondent: W. T. Kelly, General Counsel; James W. Cassedy, Assistant 
General Counsel; and Alan B. Hobbes, Attorney, for the Federal Trade Commission. 


Affirming a Federal Trade Commission cease and desist order in Dkt. 5263. 
Before Aucustus N. HaNp, CHasE, and CLarRK, Circuit Judges. 


[Appeal from FTC Order] 


From an order of the Federal Trade Com- 
mission requiring the petiticners to cease 
and desist from using the word “free” in 
connection with certain advertising, Joseph 
Rosenblum and Sadie Rosenblum, petition- 
ers, appeal. 


[Order Affirmed] 


Per Curram: [In full text] Affirmed on 
authority of Federal Trade Commission v. 
Standard Education Society, 302 U. S. 112; 
Progress- Tailoring Co. v. Federal Trade 
Commission, 7th Cir., 153 F. 2d 103; and 
Charles of the Ritz Dist. Corp. uv. Federal 
Trade Commission, 2nd Cir., 143 F. 2d 676. 
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Buyer of closed-out goods cannot claim exemption 
Sterline Drugiva Benatarn (Cal DisteGt): a=) 25 eee 1 62,688 
Donating percentage of price to customer’s charity permitted 
Sunbeam CGorpv.ehillipss (Cals Super Ct) =e ee 1 62,686 
Exemplary damages of $500 awarded on admission of 50 viola- 
tions 
Sunbeam Corp. v. Nossoff (Cal. Super. Ct.)............... T 62,943 
Injunction against non-signer denied where interstate commerce 
involved 
Cal-Dak Co. v. Sav-On Drugs (Cal. Super. Ct.)........... 1 62,904 
Liquor control law gives board power to enforce fair-trade prices 
on liquors 
Hawkins v. State of California Board of Equalization (Cal. 
Supers Ct.) \ 2ys or er a ae oo a i eee ee {| 62,758 
Permanent injunction upon consent and stipulation 
Sunbeam Corp. v. Nossoff.(Cal. Super. Ct.)...........«... 1 62,943 
Punitive damages awarded when actual damages unascertainable 
Sterling Drug v-Benatar (Calg Distz Ci) Chai vie ts) 1 62,688 
War surplus trade-marked goods subject to Act 
Sterling Drug vBenatar:(Gal-DistaCt): satlexy...ee { 62,688 
CONNECTICUT 
Issuance of trading stamps violates Act 
Mennen Co. v. Katz (Conn. Com. Pleas Ct.)..... A toe I 62,734 
DELAWARE 
Different sales method no defense for price-cutting 
Sunbeam Corp. v. Klein (Del. Ch. Ct.)...... Rais Bee area 1 62,806 


Instalment sales terms not a price reduction 


Sunbeam Corp.v; Klein. (DelsiGhy Gt). eee oe 1 62,806 


State Fair Trade Act Cases 64,951 


FLORIDA 
Constitutionality of Act 
Seagram-Distillers Corp. v. Greene (Fla. Cir. Ct.)......... { 62,668 
Seagram-Distillers Corp. v. Greene (Fla. Sup. Ct.)........ { 62,913 


Injunction against non-signers denied where interstate com- 
merce is involved 


Seagram-Distillers Corp. v. Greene (Fla. Sup. Ct.)........ J 62,913 
ILLINOIS 
Sale by pledgee to satisfy loan not subject to Act 
Harshberger vy. Tarrson (CA-7) Mak ees tacit dade Meee 1 62,710 


Sale of liquors below fair-trade price enjoined 
National Distillers Products Corp. v. Feldman (DC IIl.)... § 62,622 
National Distillers Products Corp. v. Shapiro (DC IIl.).... $62,552 


KENTUCKY 


Fair-trade suits not instituted by Attorney General 
Opinion sof Attorney Generale. Wren ena tam Cetin { 62,690 


LOUISIANA 


Non-signer clause inapplicable when interstate Say es involved 
Schwegmann Bros. v. Calvert Distillers Corp. (DC La.).... 62,641 
Schwegmann Bros. v. Calvert Distillers Corp. ee Se q 62,671 
Schwegmann Bros. v. Calvert Distillers Corp. (U. S. Sup. Ct.) { 62,823 


MARYLAND 


Simultaneous enforcement against all retailers not a prerequisite 
for injunction 


Donner vy. Calvert Distillers Corp. (Md. Ct. App.)........ T 62,740 
Violator of injunction guilty of criminal contempt 
Donner v. Calvert Distillers Corp. (Md. Ct. App.)......... { 62,740 
MASSACHUSETTS 


Imported goods proper subject for fair-trade contracts 
Adams- Mitchell Co. v. Cambridge Distributing Co. (CA-2) { 62,856 


Refusal to sell to price-cutters upheld . 
Adams-Mitchell Co. v. Cambridge Distributing Co. (CA-2) { 62.856 


MICHIGAN 
Non-signer provision invalid as to interstate goods 
Opinion omAttonney, General wr say ee ame etre ae 1 62,902 


Non-signer provision invalid as to interstate or intrastate sales 
Shakespeare Co. v. Lippman’s Tool Shop Sporting Goods 


Con(Mich? Cie Cr) aoe iat abs Sore POE GPs ee ae J 62,905 
Non-signer provision valid as to goods made and sold intrastate 
@piniontof Attormey, Generaleweeiee oan ee tats 2 { 62,902 
MINNESOTA 
Act no longer applies to non-signers 
Calvert Distillers Corp. v. Sachs (Minn. Sup. Ct.)......... { 62,862 
Non-signer provision wholly invalid 
O©pintonroteAtlorieyaGeie rd err ane mre ua ene Grey ena ny { 63,833 
OpinionvoteNttomey General «oer ane nce mae rome FT 62.833 


Sales to cities, counties, school districts, towns, and villages 
exempt from Act 
OpintonyorAtionnevgiGencialnes septate op enepececentsey es . 7 62,815 


Sales to State exempt from Act 
Opinion of Attorney General. 59°05 systealt~.. ones does { 62,775 


64,952 State Fair Trade Act Cases 


MISSISSIPPI 
Constitutionality upheld 
Sheaffer Pen Co. v-Barrett (Missy Sup) Ct.) =epee ee { 62,611 
Injunction granted when statutory remedy is inadequate 
Sheaffer): Pen: Co:iv) Barrett-GMiss, Supx@t) eee: sams. oe { 62,611 


NEW JERSEY 


Association of dealers not proper party to bring suit 
Bergen County Pharmaceutical Ass’n vy. Barden (N. J. ; 
Super; Ct.) Ve. bs cece ce ee eee J 62,691 
Injunction violated by gift combined with sale ° 
Squibb & Sons v. Charline’s Cut Rate (N. }. Super. Ct.).... {62,661 
Temporary injunction conditioned on plaintiffs prompt action 


against numerous violators 
Fishman: vakaye:(NiiSupereCts) eee ee ee { 62,718 


NEW YORK 
Abandonment as a defense 
General Electric Co. v. R. H. Macy & Co. (N. Y. Sup. Ct.) {62,605 
Acquisition of goods before notice as defense 
Revere Copper & Brass v. Nelson, N. H., Co. (N. Y. Sup. Ct.) {62,663 
Act enforced against non-signing retailer where only intrastate 
commerce involved 


Jacobson Bros. Exquisite Footwear v. Relda Fine Shoes 
CN. YoSups Ctl) oe® ce cee teats eet area ee 7 62,915 


Closing-out sale as defense to injunction violation 
General Electric Co. v. Macher Watch Co. (N. Y. Sup. Ct.) § 62,726 


Closing-out sale without court’s consent violates injunction 


General Electric Co. v. Bernfield (N. Y. Sup. Ct.)......... | 62,794 
General Electric Co. v. Central C. U. Purchasing Agency 
CNY. Sup. Ctl chee. a eae oe ata ee remeron 1 62,655 


General Electric Co. v. Greeley Appliance Co. (N. Y. Sup. Ct.) 62,789 

General Electric Co. v. Monarch-Saphin Co, (N. Y. Sup. Ct.) § 62,738 
Complaint referring to standard resale contract sufficient 

Bissell Carpet Sweeper Co. v. Monarch-Saphin Co. (N. Y. 


SUD. Gla). ie ate, 2%, Beta BOs eee ae J 62,636 
Damaged goods sale as defense to injunction violation 
GenerakElectric Co. y..Pajion- GN..¥.Stip4Ct)). tists ee { 62,727 
Dealer need not compete in immediate vicinity to enforce Act 
Predinan iv. Peller (N2VsSun«Ctcens conan eae eos: { 62,776 


Defense of price cutting by subsidiary of maker fails unless for- 
mer is agent of maker 
General Electric Co. v. Wite Electric Appliances Cor Ine: 
(NEVE Sips CEA Io. DA irs Bie a, OFTEN ONL as J 62,637 


GNSS YeeSup: Ct) eee ie Pa eae tI eS a tenhOr OG, 
Discriminatory contracts as a defense 
General Electric Co. v. Halen (N. Y. Sup. Cts) eee oe T 62,613 
Distributor not entitled to fix resale prices on mere authorization 
of maker 


Eskay Carpet Corp. v. Spinner Super Market AN. Y. Sup. Ct.) ¥ 62,924 
Distributor’s right of enforcement no better than maker’s 
Tourneau v. S. Klein On The Square (N. Y. Stipe). acc { 62,877 
Extent of violation constituting abandonment as defense 
General Electric Co. v. Rogers Appliances (N. Y. Sup. Ct.). 62,612 
Failure of. enforcement no defense when affidavits are uncon- 
vincing 


Sunbeam Corp. v. Masters (DC N. Y.)................... T 62,824 


State Fair Trade Act Cases 64,953 


Failure to fair trade other goods bearing same trade-mark as 


defense 
Columbia Records v. Goody (N. Y. Sup. Ct.).............. 1 62,866 
Failure to prove goods made and sold in state as a defense 
Rothbaum v. R. H. Macy and Co. (N. Y. Sup. Ct.)........ {| 62.884 
“Fair and open competition with commodities of the same gen- 
eral class” 
Golumbiat Records v~ Goody» (Nav. sup. Cty)! sa) een T 62,732 


Columbia Records v. Goody (N. Y. ee. Cy App. Div.).... {62,866 


Fair-trade liability unchanged by secret merger of corporations 
Emerson Radio & Phonograph Corp. v. Standard Appliances 


CNY ~Sup8 Ci) ein ete, re TOOT. SATS POEs J 62,870 
Granting of cash register receipts unlawful 
Bristol-Myers Co. v. Picker (N. Y. Ct. App.)............. 1 62,755 


Injunction amended to permit close-out of goods 

General Electric Co. v. Monarch-Saphin Co. (N. Y. Sup. Ct.) § 62,738 
Injunction conditioned on continued enforcement 

General Electric Co. v. R. H. Macy & Co. (N. Y. Sup. Ct.)... 62,764 
Injunction too broad in scope modified 

Etons@hemists va SussmaniCN oY. SUups Ct) an ne 1 62,843 
Interstate commerce involved where local retailer buys goods 

sold nationwide 
Emerson Radio & Phonograph Corp. v. Standard Appliances 


CNY. Sup; CE). 2c. tere ee nee PRE eared! ER { 62,870 
Lack of enforcement against others as defense to injunction 
Blumenkranz v. Berners Pharmacy (N. Y. Sup. Ct.)...... J 62,569 


Legality of fair-trade contracts when goods are changed in form 


before resale ; 
Forstmann Woolen Co. v. Murray Sices Corp. (DC N. Y.).. ] 62,716 


Mere photographic copies of orders addressed to plaintiff insufh- 
cient to establish resale contract 
Bissell] Carpet Sweeper Co. v. Monarch-Saphin Co. (N. Y 


Sup. CE)... . Agreninos 101 haan nolisnapnl do motel 1 62,635 
Money damages not required for injunction 
Bristol-Myers Co. v. Picker (N. Y. Ct. App.)............. 1 62,755 


Non-signer provision valid if only intrastate commerce involved 
Bulova Watch Co. v. S. Klein On The Square (N. Y. Sup. Ct.) 62,854 


Non-signer who actively induces others to breach fair-trade con- 
tract unprotected from suit for unfair competition 
Cat’s Paw Rubber Co. v. Barlo Leather and Findings Co. 
CD GUN oX4) x98) eat seen ae kere ohoshaiet Sectes 1 62,949 


One violative sale will support injunction ‘ 
National Pressure Cooker Co. v. Charles Appliances (N. Y. 


Supe Cth)e See ee ee ee ee eintieme, cee eames 7 62,617 
Relief denied plaintiff when he sold below minimum price 
Balmer v Angert CN WY ssp sCtse. 6.) teeeccms ae ff 62,830 


Sales to city are exempt from Act 
General Electric Co. v. Maritime Watch & Jewelry Co. 
CNY AS tip Gt) a oe ee a ern area tial {| 62,620 


Simultaneous enforcement against all retailers not a prerequisite 
for temporary injunction 
Detecto Scales v. Drak: Home Appliances, (N. Y. Sup. Ct.) 62,628 
General Electric Co. v. Crown National oe (N. Lf Sup. Ct.) 62,614 
Sanbeam:Corp)v2 Masters) Inc. (@).C eN-ave) eee pee T 62,653 


Stamp on receipt to show purchase was fot resale insufficient 
defense against temporary injunction 
Revere Copper & Brass v. Vendome Trading Corp. (N. Y. 
Sipe Cet ee en a str etna on ort oh tae 1 62,619 


Temporary injunction against non-signer denied where effect 


on interstate commerce is uncertain 
Bulova Watch Co. v. S. Klein On The Square (N. Y. Sup. Ct.) 62,854 


64,954 State Fair Trade Act Cases 


Temporary injuhction against non-signer granted where transac- 
tion is entirely intrastate 
Rothbaum v..R. H. Macy & Co. (N. Y. Sup. Ct.).........- J 62,855 
Temporary injunctior. conditioned on immediate trial as unsolved 
issues exist j : 
Cumberland Pharmacy v. Harrico Vanderbilt Drug Co. (N. Y. 
Sup. Ct)- 2c. ces os cog cunstueg ade aac etenstae te cnelenne rae aera { 62,730 
Temporary injunction denied for plaintiff's subsidiary cut prices 
General Electric Co. v. Maritime Watch & Jewelry Co. 
(Nu Ye Supe Gt, eine cies te tered gs eee ie cee { 62,620 
Temporary injunction denied on damaged goods defense 
National Pressure Cooker Co, v. Harvard Stores (N. Y. 


Sup. Ct.) occ ccs cmeseclon fond eed eee Ieee ie eee a { 62,618 
Temporary injunction granted on clear evidence of violation 
Sunbeam Gorpasva Marksu(D GuN ee) eee aera q 62,638 
Temporary injunction granted though plaintiff’s subsidiary cut 
T1iCeS 
Westinghouse Electric Corp. v. Disco New York (N. Y. 
Stp;. Gl) ao aie ee ae ce ec { 62,662 
Trade-ins allowed in bad faith violate Act 
Sunbeam Corp. v. Baumgarten (DC N. Y.) ...:.......... { 62,719 
Two violations insufficient to prove widespread price-cutting 
Friedman_v.,Pelleri(N.-Y 2Sups Ct) goa eee 2 rere 1 62,776 


Unnecessary to allege contract is still in effect 
Revere Copper & Brass v. Harvard Stores (N. Y. Sup. Ct.)... 62,664 
Validity of cash register receipts as discount 


Angert vo Bourjoiss@Nes 4 SUDss Cl.) ie rena ae aor { 62,693 
Violator of injunction denied jury trial 
Sunbeam Corpave MastersuC CaNai\e) ae ee eee { 62,824 


Where one sale indicates practice of selling below cost, further 
evidence unnecessary 
Proctor Electric Co. v. Big “3” Appliance Center (N. Y. 
Ciitsotteklgst asset. OC Seles. Webs & 1 62,629 


OHIO 


Sales under court order exempt from Act 
Portney v. Portney Jewelry Co. (Ohio Com. Pleas Ct.).... {62,562 


OREGON 


Enforcement of fair-trade terms on non-signer by interstate dis- 
tributor illegal 
Lambert Pharmacal Co. v. Roberts Bros. (Ore. Sup. Ct.).... 62,897 
Nationwide distributor cannot enjoin non-signing retailer 
Lambert Pharmacal Co. v. Roberts Bros. (Ore. Sup. Ct.)... {62,897 
Use of trading stamps or cash-discount stamps enjoined 
Lambert Pharmacal Co. v. Roberts Bros. (Ore. Cir. Ct.)... {| 62,669 


PENNSYLVANIA 


Action for accounting improper in fair-trade violation 
Sonne Corp. v. Civil Service Employees’ Co-op. Ass’n 


(CA-3)) 200 Jail, bu Jk ad Soe ae RE eee Et { 62,799 
Constitutionality upheld 
Sunbeanr Corp.sv..W entling(GA=3) Sea see cee eek. Se 1 62,739 


Consumer co-op sales subject to Act 
Sunbeam Corp. v. Civil Service Employees’ Co-op. Ass’n 
(CARS) rats saree.) < meeeee Sama amen Ee Cas «as { 62,799 
Co-op dividend return not a price reduction 
Sunbeam Corp. v. Civil Service Employees’ Co-op. Ass’n 
WO AH3) ceri ctel kca's ace autaear ss eect en 1 62,799 
Co-operative enjoined from allowing members sales discounts 
Sunbeam Corp. v. Civil Service Employees’ Co-op. Ass’n 
(DC Penns) 3.4) chaioe oh nO as ee eee Oe 7 62,681 


State Fair Trade Act Cases 64,955 


Injunction against local non-signing retailer dissolved where 
interstate commerce involved 
 SanbEeam (Corp-w: Wentlings (CAS) bec Sabha ae J 62,935 
Injunction of local non-signing dealer denied where goods sold 
nationwide 
Sunbeam Corp. v. Civil Service Employees’ Co-op. Ass’n 
(GA=3) 72 eck oe ere it ee RED ete Cac nepets { 62,937 
Injunction of non-signing retailer annuled 
SinbeameCorpmy. VW enthnon Us Sroipe Cl) cats { 62,840 
Non-signing dealer cannot enforce minimum prices 
Eiuberinanssavers bars iy, (ea Gt) Com bleas) asm seek { 62,767 
Notice of fair-trade terms communicated to dealers by unexe- 
cuted forms held adequate 
Sunbeam Corp. v. Wentling (DC Penn.).......... spas tas { 62,640 
State cannot forbid its dealers from selling in other states below 
fair-trade prices 
Stubean | Corp avesv emus os (CAS) paneer are J 62,739 


TENNESSEE 


Act applies to liquor 
Frankfort Distillers Corp. v. Liberto (Tenn. Sup. Ct.) ... § 62,654 


Constitutionality upheld 
Frankfort Distillers Corp. v. Liberto (Tenn. Sup. Ct.)...... 1 62,654 


UTAH 


Issuance of trading stamps violates Act 
@pinionsof Attorney: Generals (May 25), -.--- 9s.) ste { 62,841 


64,956 


STATE UNFAIR PRACTICES ACT CASES 


CALIFORNIA 
Constitutionality upheld 
People v...Gordon, (Cal., Dist., Ct.) 2775. ae a eee { 62,916 
Cost survey by association not including defendant competent 
evidence to fix cost 
Los Angeles Laundry-Owners Ass’n v. Cascade Laundry 


(Cal. Super.-Ct:) Sot sh ets arene eee { 62,667 
Discount for prompt payment permitted 
People v. Lucky Stores (Cal. Super. Ct.) ..:--..--..->-: q 62,623 
Evidence supporting temporary injunction 
People'v: Gordon (Cal. Dist) Ct)-\ 2 nee ee ae f 62,916 
Meeting competitor’s illegally-low price unjustified 
People vz Gordon=(@aly Distyi Ct) ese rere ee eee J 62,916 


Proof of intent to injure competition 
Los Angeles Laundry-Owners Ass’n vy. Cascade Laundry 
(Cale Super CK) Sau As en ha cea eee q 62,667 
People-v-eWiong (Gale Super Ct.) eater { 62,624 


Simultaneous enforcement against all retailers not prerequisite 
for temporary injunction 


People: vaGordons (Cala Distn Ct) fae { 62,916 
State may enforce Act 
People v+ Gentr-@-Mart, (Cale Supa Cty) ny tee { 62,567 
Reople v2) Part (Call Ces-App ips sac ants ceenene ees q 62,793 
COLORADO 
Proof of intent to injure competition 
Perkins v. King Soopers, Inc. (Colo. Sup. Ct.) ........... 1 62,677 
IOWA 
Cigarette Sales Act unconstitutional since illegal intent not 
required 


Rn ee cart NINN ost AN UG Pi Bren i me, A { 62,564 
Constitutionality upheld 
May’s Drug Stores v. State Tax Comm. (Iowa Sup. Ct.).. 62,741 


Proof of intent to injure competition 
May’s Drug Stores v. State Tax Comm. (Iowa Sup. Ct.).. {62,741 


LOUISIANA 
Summary—unfair trade practice laws 
@pinionl of AttotreyelGetreraliy sare eee ee q 62,575 
MARYLAND 


Act declared unconstitutional—no account taken of actual differ- 
ences in selling expenses 


Gohenuv,, Prey, and#Sonm (Midas Cte App.) penn ene { 62,825 
Cash discounts not deducted in computing cost 
Breyeand: Songv. cohen) (Mids Gir Gta) in aero { 62,728 


Gross sales ratio improper for allocating expenses between 
closely-related businesses 


Prey and, Sonivy, Coheni( ide Gir, (Gta) eee en eee J 62,728 
Income taxes and drawing accounts are business expenses 
Frey and” Sony. Cohen Md? Cir Cts) mene { 62,728 


Injunction conditioned on plaintiff's maintaining set prices 
Obrecht'v. Kotzin' Go; (Mids Cir Cts eer 1 62,694 


State Unfair Practices Act Cases 64,957 


Proof of intent to injure competition 
Frey and: Son v. Cohen (Md. Cir, Ceyty yee oe. 1 62,728 


Simultaneous enforcement against all retailers not a prerequi- 
site for injunction 


Obrecht vi Ktzin Co. (iidglir Cl.) n25. 0 cts bet: 1 62,694 


MINNESOTA 


Below-cost sale of store fixtures installed for merchandising 
seller’s products 


Opinionvorettormey. Generale sas. eae wee ee eee ie 1 62,647 
Legality of free gifts and prizes 

Opinion of *attoroey ‘Genera, | i247 A DERE. OE ee q 62,783 
Purchases above market prices are lawful 

©pinicn or AttormeyaGenerall | fra eat e Setar - 1 62,616 
Sales-Below-Cost Act unaffected by Schwegmann case 

Opinion-ofsAttorney General } Te SEO Sn ee ea: { 62,833 
Wholesaler’s gift with purchase as violation 

Opinionvof-Attorney General: 1 SAR SA A Ae annie q 62,912 


NEW JERSEY 


Cigarette Sales Act invalid for arbitrary classifications 
Lane, Distributors, ve, dulions (Nev-soup. Ct.) «8.0 J 62,858 


NORTH DAKOTA 


Merchant-photographer contract that latter will give photo 
contest-winner a gift upheld 
WiOSsky nb eckon(CAER in. ap aS Re Mines, eae ar mete J 62,958 


OKLAHOMA 
Constitutionality upheld 


Adwon v. Oklahoma Retail Grocers Ass’n (Okla. Sup. Ct.) ... 62,791 
TENNESSEE 


Purchase plan club enabling certain members to get goods below 
cost violates Act 


Robitsoneyv-ttayess ( lenn:cCt, App; )i 4 ane ethene ae ee hte { 62,781 
UTAH 

Issuance of trading stamps violates Act 

Opinion of Attomicys General 2h) S45 ntke ate ees tear J 62,841 

WISCONSIN 

Constitutionality upheld 

Wisconsin v. ROssi@Wis soups Ct) ae tu... Boor J 62,860 
Immunity statute no protection against injunction 

Wasconsin ava ROsSse( Wisin Sip’ Oty) en ate a. a. alten J 62,860 


Proof of intent to injure competition 
iron Shin age Hetorts COWS Sb, NOLEN. 2 ons aad Sncucin anal MERE? 1 62,860 


64,958 


GENERAL TOPICAL INDEX 


for 


TRADE CASES 
1950-1951 


Baly yes 
Advertising 
MECONSDILACV ats A Pee eae 7 62,951 
. discriminatory acceptance ...... T 62,531 
& falseams Mae J 62,786, 62,894, 62,930, 
62, 931, 62, 934, 62, 9041 
Paimisrepresentatio nmr eee: {| 62,786 
A Monopoly. we eee eee eae 62,957 
. preliminary injunction denied FTC 
eevee. UN at tag tt Dees ey Wade Cocke J 62,782 
Agreements 
. cancellation by consent decree. .{ 62,838 
. contrary to public policy ....... { 62,845 
Er distii butions area { 62,945 
enjoined by consent decree..... { 62,888, 
62,927 
Ee exclusiveslicensing sey eee 7 62,919 
Ptinarketing ew ee er eee { 62,940 
a Patentrandeprocessme eee { 62,923 
. restrictive covenants ........... J 62,879 
. sale of entire output to one pur- 
chaseri ake See. eset J 62,952 
Airline companies 
PRCONSEenterdecree. «40.00 aeea ea { 62,766 
5 GENEVE GUlles Gs ade cae eas ueooces J 62,885 
PaiULiSdicHOilallissicue tear 1 62, 889 | 


Aluminum industry 
. divestiture of intercorporate stock- 


holdings T 62,646 
. monopoly 


American Society of Composers, Authors 
and Musicians 


. injunction 
Pealtiended esi Nae eee ears 62,595 
. intervention in antitrust suit. . 1 62,898 


. transactions with foreign and in- 


ternational societies ........ 7 62,594 

Ammunitions industry 

PE CONSDITACy- ene at ee ae eet one 1 62,923 
Antifriction bearing industry 

PIMNQNOPOly ate ee ee J 62,837 
Antitrust laws 

epdennition fs .qee ee eee T 62,742 

. labor not commodity........... { 62,676 

. labor union exemption.......... 1 62,743 
Asphalt 

a consent, decteeam. ante ere J 62,838 


Attorney’s fees 
damiasersuity ee eee 1 62,956 


ADV 


Automobile dealer 
. damage suit 
MeCaliserOtactionece ear { 62,579 
Automobile industry 
~ anewlary, cestraiiit - tage. vce 7 62,535 
E CONSDILAC Vues okie eee ee eee J 62,803 
. criminal judgments used as evidence 
GAM Neha manta Bin hiner sentir gene 62,778 
. damage suits 
PMR CVIC HCE RI ioe tate eee ee q 62,577 
. interstate effect on intrastate re- 
StCailltShe eee eee eee eee 62,576 
. patent infringement suit 
. antitrust claim dismissed...... 1 62,756 
. service of process immunity ....{ 62,707 
Automobile trailer industry 
. sufficiency of complaint ........ 1 62,683 


ps 
Bakers’ yeast 
. enforcement of modified order to 


Céaserand desist) a eee 62,797 
Eun Gsorderentorced spe ae T 62,846 
Bakery industry 
Gamagel suitverts.cte cree ae 1 62,876 
a MONOD OlVpe pet elere Sacer ee T 62,536 
. price discrimination against monopoly 
COMDination eee { 62,674, 62,876 
Baseball 
AINONOPOlYy Access aoe ero eee { 62,939 
Beer industry 
er Gamage Suite ar. 45 eee eee 1 62,928 


Bill of particulars 
. conspiracy indictment 


. . 62,682, 62,725 


Block booking 

Becssentiallyanotelllesa lage 1 62,748 
Booking agent 

. improper jurisdiction and venue. . . | 62,607 
Borax industry 

. conspiracy indictment .. . {| 62,682, 62,725 


Brokerage fees 
. cease and desist order enforced. . | 62,948 
. illegal payments occurring in single 


salemnes Se CEOS... Ree {| 62,670 

. no territorial limitations........ {1 62,670 
Business form equipment 

consent decreeas.. .... sae aes 1 62,533 

F tying, contracts a. 0.) ean T 62,533 


General Topical Index 64,959 
—Cc— Colorado Unfair Practices Act 
California Fair Trade Act . injury to competition.......... { 62,677 
. applicability to war surplus com- Combinations 1 : 
PiGHiine nee es a { 62,688 . common sales agent for exportation 
Pocollatéeral services... oditasee 1 62, 686 ro eee difore een erean 1 62,687 
. enforcement by Governmental agency : jointly owned foreign factories. . {[ 62, ,687 
NON oe cn careategs 62,758 | Complaint _ 
. enforcement of fair trade price. . 62,943 laftitmative defense: . 2-4} sebe- 62,875 


. non-signers 

. punitive damages 
California Restraint of Trade Act 

. union restraints of trade........ J 62,695 
California Unfair Practices Act 

. constitutionality 

. sales below cost 


LEB Ie, Ee STKG22016 
an eee 62,623, 62,624, 
62,667, 62,793 


. State action for injunction....... 1 62,567 
Cameras 

. effect of halting unfair practice. . J 62,770 
Candy company 

= damacescint)-Grerrteh. an..cak T 62,548 


Canning machinery 
. consent decree 
. final judgment 


Carpet sweeper industry 
. resale price fixing agreemen 


ere evita. * 62, "638, 62,636 


Casket industry 
. price fixing 


BA. OHS is. ies we J 62,680 


. fixed wage rate as basis ..... J 62,592 
Cellophane industry 
. competency of evidence ........ J 62,832 
. limitation of evidence .......... { 62,749 
minoOnopolysie seit ey ...> . 5 Ook J 62,922 
REDEOO TS. aed. ARISES ES toe { 62,922 
. post- -complaint evidence Acq. sh 7 62,831 
Cement industry 
. judgment by default .......... { 62,563 


Chlorinating equipment manufacturer 


VEpLand wry isecrety =.) cuesede : 7 62,581 

PL fsansier Of venue! oo 2c .acc25- 8 { 62,580 
Cigar retailers 

Miairatraderentorcement ..25...4 { 62,718 


Cigarette industry 
. enforcement of FTC order...... 1 62,747 
. sales below cost ........ 1 62,741, 62,858 


Civil aviation 


PeDEUMalyaiUrisdictiOnieny: she. oe { 62,650 
Clothing industry 

. primary jurisdiction of Commis- 

SiG \ Tibia ac Cree PR ee 62,615 

Coal industry 

damage: Suit ........ ac1g Hie J 62,925 
Coated abrasive industry 

. amendment of decrees ......... 7 62,795 

pECONSeHt ed eClCG 4 ore aw: J 62,724 
Color film industry 

. compulsory licensing of patents. . J 62,586 


—_—+ 


. cessation of unfair practice as de- 


LenS oahae ethene: { 62,770, 62,930 

. charging violation of antitrust laws 
YT een We Lee ET. 5 { 62,809 
. ambiguity of words .......... { 62, 809 


. one count for Sherman and Robin- 
Son-Patman "Acts. eee { 62,810 
. proper joinder of parties..... { 62,813 

. relevancy of historical statement 
ORE OF CE ae a Te Ss J 62,809 

. charging violation of Robinson-Pat- 
man. -Act ce Sbeoer, { 62,683, 62,933 

. dismissal of Federal Trade pou 
STOMA ina. VERE Lesoeet 2,822 
; sufficiency. re oes { 62,625, 62,942, a 946 
PEVACUENESS, Of. 122. ere Uleteae { 62 2875 


Compliance reports 
. power of FTC to require reports. . 


Peete oe Res ee 7 62,561 

Concrete 

PYCONSENtSGECKEE! © 34.5 6 sauce a { 62,838 
Concrete block manufacturer 

PEITLOMO POL Verma cence es her aa eee 1 62,773 
Connecticut Fair Trade Act 

trading StalnpS: a. er. 4. - Nees e J 62,734 
Conspiracy 

allegation 2. Aeeradc. Vie { 62,946 


. antitrust violation as basis for con- 


Structivevtrist<.<... eee 62,842 
S billvomparticulars: > ..5. es eee q 62,540 
POCVIGENICE tom ede «Tt 62,923 
. immunity of witnesses.......... J 62 849 
. joinder of defendants by representa- 

HOTNeO eRe ese at le ae ee 1 62,814 
sEgOinderOfeparties: <3 .eeee 1 62,842 
Pelacle oftprecedentels 208 122) 208 62,531 


. PEOOMM AS: { 62,717, 62,857, 62,874, 62, 909 
. statutes of limitations. 4 62, 697, 62,714 


. sufficiency of allegations. ee 7 62 271 14, 


62,715, 62,803, 62,911 
16 07 
ae 7 62,901 


oe ea, of indictment 
. venu 


. well- Pahdad allegations ....... 1 62,714 
Container industry 

cd ainareasiitten .cy-nseye  keueeen ae 1 62,895 

. price discrimination ..... J 62,796, 62, 865 
Contempt 

CHIMINAal en fe ot ee 1 62,740 
Contracts 

. antitrust violation as defense to 

beach wee ene as. Carr E. 1 62,952 
. exclusive dealing ........ { 62,850, 62,921 
. exclusive supply ............... { 62, 


CON 


64,960 


Contracts—continued 
_ price fixing imposed on non-con- 
tracting dealers { 62,641, 62,671, 
62,823, 62,840, 62, 935, 62,937 
PATECUITed wy eee { 62 2'679, 62,680 


sntotal requirements-48)- saa { 62,878 


Cooking utensils 


wfalseradvertising: eee .. J 62,786 
Co-operatives ; 

. Robinson-Patman Act exemption 
inapplicable to intrastate com- 
Iles COUN” feet Aree q 62,858 

Copyright 

Pintrinegement cittte mn. are eee J 62,893 
Cosmetic distributor 

eodamacterstitwees) eee sate ..§ 62,600 

pe 
Dairy industry 
. additional royalty on machines not 
leased .. ne Ee { 62,698 

. bill of particulars re ee nk 1 62,540 

__consentedecreenen sia { 62,887 

Budaltia Ses Wl tuer r eemiee vere { 62,742 

ssjoinderrof derendantsifentac cn. J 62,645 


. price discrimination ..... WO2477- 62,859 
. price fixing agreement. .{[ 62,645, 62, 651, 


, 


PESales  DelOWACOS tae eee 1 62,647 


. subpoena duces tecum denied .. .{ 62,720 
Dawes suits 
. additional pleadings ...... .. .§ 62,574 


. applicability of Robinson-Patman 
Price Discrimination Act ....f 62,658 
. applicability of Sherman Act 
. violation of law not providing own 


TEMeEciesuee eee J 62,780 
Peattoriey Seieess 4. .-e3euee T 62, 944, 62, 956 
. best evidence rule ........ q 62, 808 


J 62,539, 62, 548, 62, 579, 
62, 627, 62, 657, 62,707, 
62, 759, 62, 911 


. cause of action 


Be GlASSWACtiONe,..... .c Rettenre wer ae t 62,556 
. Clayton Act not applicable Eye Bey. 1 62, 700 
. complaint under Robinson-Patman 

ACIS 2... cere peat $e eed J 62,742 
A\CONSDILaCy, = siete erin ses See J 62,953 
. discovery motion ....... 62,548 
dismissal 5.) eeeeenies e 1 62, 721 62,918 
Mevidencel peewee 5. an T 62, 577, 62,790 
. final judgment of less than all claims 

Ba Fic Wet eee wn Dart vtec ad 1 62,666 
paillesalmconttact: 9 =n 1 62, 754 


. injury caused by own wrong-doing 


URS AEM 2. >) SORE E. § { 62,674 
. injury to be shown 
eatinder: GlaytoneActs. ssa saree 1 62,950 
=. = under ShermantAct 4.2.45... - 1 62, ie 
msOlnder Of parties eae 7 6 
. jurisdictional issue ..... { 62,885, 62, 389 
MatiT yc Cll alet oer rer ene nae cie ego ae 16 ; 
Hemisyomdeérn. «2 21... eee Bee 62 
. price discrimination ..... {| 62,876, 62, ae 


CON 


General Topical Index 


Damage suits—continued 
. primary jurisdiction .........-- q 62,650 
_ priority for taking of depositions . 


SECS "Seed ee SED TP AARC Ree 62,648 
. private 
=. Separability of issues’: 3. eae 1 62,692 
.__ Ptoots? Ae? BO J 62,891 

=seonspiracy .. ..: .-..+- { 62,737, 62, oe 

CN MTT UL Yo ee ee ee en ee ees 16 
i proper plaintiti | oon oe eee 1 62, 500 
. recovery under Robinson-Patman 

Act. 224.0380, hs deter ce 1 62,816 
PETES pjudicataseiens ara eae ees q 62,713 
perestrainteot.tiad Gases sera mee 162,945 
Perichtiol actionmes 7c yarn: q 62,659 
4 Senvice.ol Summons —7o. sas pe { 62,8 


_ statute of limitations. 


90 
902,751,602, $92, 
-§ 62,560, 62, iS 


_ sufficiency of allegations. . 


pe taking Of depositions a ere ee 62,812 
PEVehticnint DLO pe tan tas ener J 62,760 
. vertical Integration...) sane { 62,566 


_ violation of Robinson-Patman Act 
1 62,933 


Delaware Fair Trade Act 
. installment selling 


Dental impression material manufac- 
turer 
MMCKINGEMent, SUltenseeer A J 62,886 


Denture manufacturer 
\ consent decree 4.005. eee { 62,880 


Deodorant company ; 
. modification of cease and desist 


OL der SU Meme et oe ee { 62,769 
Depositions 
Wonder: ofetaking@uan ete a ee { 62,812 
. scope in pre-trial examinations. .f[ 62,811 
Directory publishing company 
. deceptive trade practices ..... { 62,817 
Discounts 
. cash discount for prompt payment 
Frode ets Satin EE Oe 62,728 
diceeteiatony LD a teed {| 62,554, 62,796, 
62,865, 62,881, 62,895 
. distinction between cash and price 
tee Bod oe Lt Seen oe eae 62,734 
Documents 
admissibility” eee. ae { 62,631 
meustodianie.; . sy sane ee J 62,684 
“RUS COMETS Tei od bt ts eee ee { 62,818 


. interrogatories and discovery. J 62,82 
_ Production’ 09. a arteee T 62, 701, 62,918 


Drug and cosmetic manufacturer 
. injunction to protect good will and 


AMIN prices) |.) eer { 62,755 
Drug stores 
. sales below fair trade prices. .... T 62,776 


Drugs; freeze drying process and ma- 


chinery 
. patent infringement ........... T 62,542 


General Topical Index 64,961 

Duplicating equipment industry Evidence—continued 
. admissibility of evidence....... { 62,762 » Insitictency lun: nolskwenG ss2g25 f 62,921 
Dust filler manufacturer PO LTICACIGINGR 05 G1, Aiea Siete 11 62,749 


PACONSENLSGEChCe” a. ek et ie 7 62,838 
= ae 
Egg market 
. consent decree enjoining price fixing 
5a tow, g's oR Saree! eke 62,551 
Elastic glove attachments 
‘change Sofmventie- Li. oe { 62,585 
Electric power company 
BE INOWOPOLy? so eee 7 62,704 
legal hors Aa Ae See { 62,601 
Electrical eppliatice Gadusuy 
. close out sales .§ 62,794 


_ enforcement of fair trade contracts 


Pee we le 3 ea F102:943 
. injunction 
epebendentes itewici) 6) . a psyr T 62,638 
_ resale? prices contracts 4. 2/06... . J 62,681 


. sales below fair trade price..... J 62,764 
. temporary injunction 
. trade in allowance 
. violation 


Electrical contractors 


sufficiency of indictment. ..§ 62,596 
Electrical equipment 
. consent decree . We 22712 
_ sales below fair trade price. See { 62,629 
Electrical manufacturing companies 
. patent license agreement 
. waiver of rights establishes “clean 
ARS tee a ee ee { 62,547 


Electrical shaver industry 
. fair trade contract, notice of terms 
eis. Shes, Ae? partety { 62,640 
. interstate commerce price enforce- 
ment gets, 162;739 
. modification of cease and desist 
Oped cette. Wate tics hs secre ne. { 62,770 
. percentage of fair trade price do- 


mated tO charity a 22: 62,686 
Engraving industry 
. copyright infringement ... ..§ 62,893 


Equipment for inspecting metal parts 
manufacturer 


. ttansferof vetiliers.<..csn.cde. J 62,836 
Evidence 
. admissibility of corporate corre- 
SpOndencey 4001) 0) eee T 62,589 
. cease and desist order contrary. . 62,797 
eT COMMNELENC Val yop seat ate Bro cenlytercl: 62,832 
MICOMSDIFACY, seen vos Seat ae { 62,863 
damage "suit PPlee eae tere. ee { 62,577 
Kedocuments 2.2. tue Paes, 7 62,631 
FTE not bound by. cules; 3... .. J 62,834 
= Government decre€ mi. o0: 62,909 
RecrandattiyarSCCheCy 6 seas iar: 1 62,581 


. inadmissibility of post complaint 
Pee ee ao BIR SONI. Bt { 62,831 
shone te Pe ieee 1 62, 804 


. previous actions as. . .§ 62,762, 62,778 
Weprice discrimination ..... { 62, 859, 62 881 
EN DRIGE IRIN «ncn cntsanintgs 7 62, 584, 62,729 


. prior decrees as prima facie... .] 62,673 
. prior government judgment... .{/ 62,790 
[yprivilesed @imattersams........ 62,684 
POD EOO LIMON OD. kiya hs ch oie eee {| 62,922 
Eprovirreedamacesuq. eleeeiaae 62,895 
. refusal to produce FBI files. J 62, 609 


. sales below cost. .] 62,677, 62, 860, 62,916 


» Suthciencye ew sea { 62,635, 62,636, 62,757, 
62,772, 62,786 
. support of FTC findings...... q 62,72 2, 
62,769, 62,834, 62, 846 
.. Supporting “motion® ) 29.08 s2e8. q 62,731 
Evidentiary materials 
esubjectetoe subpoena... v.25... { 62,818 


Exclusive sale contracts 


. proof to establish violation..... | 62,800 
CAtUGke ys Meh Oe «nck eine aoe J 62,744 
. wood alcohol industry ......... q 62,532 
Exclusive supply contracts 
. electric power companies ...... q 62,704 
»tarmuimachineny yar _.§ 62,921 
. plumbing fixtures manufacturers 
Rid eons beer ae & A eo een J 62,829 
Export associations 
. jointly operated foreign factories 
a ahh Pa baa ie Sak BE eh J 62,687 


Fair trade acts 
. applicability to war surplus com- 


modities 
MoGalifonnia® iu. 3... ee ee 1 62,688 
. cash register receipts 
INE Walon: ere ietar J 62,693, 62,755 
. close-out sales 
TING WIMMIOLK, sca hate T 62,726, 62,738, 


62,789, 62,794 


. collateral services 


Rm Galitornitaters meta utes awe J 62,686 
constitutionality 
Bloridaswect., ote onc ae J 62,668, 62,913 
NIC Sale en. woe eee 7 62, 
BEIVINGSISGI DI tye) cae eee { 62,611 
Mee NileSs CC) ts te eee ee { 62,654 
. defense to preliminary injunction 
PN EW Or Kowa tee 62,730 
. enforcement of fair trade contract 
ma Galitoriia cages 5. hese J 62,688, 62,943 
esNew et) CLSeVs ¢ax6n 9 oer { 62,718 
me NCW es OL s arn tor nnn { 62,612, 62,613, 


62,614, 62,628, 62,653, 62,732, 62,776, 
62,824, 62, 830, 62, 843, 62,866, 62, 884 


: Pennsylvania ees 39, 62, 767, 
62, 799, 62, 840 
. gifts to consumers 
Sr UNew Jersey Renn: penn: J 62,661 
. initiation of proceedings 
sien ticks ose ees . Serta A. J 62,690 
sENeWierseys «haa eee _.$ 62,691 


FAI 


64,962 


Fair trade acts—continued 
. injunction, lack of enforcement. J 62,569 
. non-signer provision invalidated 


RMinnesotameneres tree: { 62,833, 62,862 

_ non-signers of fair trade contracts 
SCaliformia .s.0 sears 1 62,904 
SiR loridat Rone. cs e || 62,913 
Michizane) ames ae ee { 62,902, 62, 005 
iNew, .orkehn: . sheer { 62, 854, "62, 855, 
62,870, 62, 877, 62, 915 
eR OLeER ON. carne ane 897 
Rennsylvanias..2 sae { 62,935, 62,937 

: pirenacck for resalé 

SEN ewe VOLO tn re eee { 62,619 


. resale price fixing agreement 


PaNewaorkaeen. { 62,635, 62,636, 62,924 
eePennsylvanias =o cee. { 62, 640, 62,681 

_ sales below fair-trade prices 
en Californiauw o2 merece { 62,758 
@eDelawate cut eee 62,806 
Jolin sceook ix { 62,552, 62,622, 62, 710 
PATLOWISIanay ae eee 641 
Maryland ) ance (on -sese earer 62,740 


’ New York ..... { 62,617, 62,618, 62,629, 
62,638, 62,662, 62,663, we 664, 62,727, 


2,764, 62, 776 
Ohio way Boiss: sae eee q 2,562 
: SARS to EEN EN excepted 
FP New VOL re eee 1 62,620 
. sales to wa excepted 
Pe Minnesota on at ae { 62,775, 62,815 
. trade in allowance 
Ne War ViOtlkcnm teen coe T 62,637, 62,719 
. trading stamps 
HV Connecticttt, see eet ee eee { 62, 
Oregonsee ny eee { 62,669, 62, 897 
Witah Sapir Cle ees! ei a f 62, 
_ violation of injunction 
SUN ew VOLK see eee MOZ,695 


Farm machinery manufacturer 
exclusivemdealing: 3c. tee { 62,921 
_ interrogatories, production of... {| 62,572 


Federal Power Act 
. antitrust violation as defense t 
PRES hace ee { 62, 09, 62, 903 
Federal Trade Commission 
. admission of validity of FTC order 


aR ep heh Ok Deca ieee ik 6 948 
Pm COMmpliancemneportS= = 10 eae ff 62,561 
. enforcement against corporate off- 

CET ai sense ara ae ae { 62,948 


. enforcement of cease and desist order 
capi { 62,722, 62,747, 62,930, eo 931 
pelt) ELLOT 
. modified . 


16 2,910 
.J 62,583, 62,665, 62,769, 62, 770, 
cee 26 2,797, 62, 847 
. preliminary injunction seine false 
advertising denied { 62,782 
. primary jurisdiction of Commission 


Made pan TO ees 7 62,615, 62, 931 


Feld-Crawford Act—see 
Fair Trade Act’ 


FAI 


“New York 


General Topical Index 


Fibreboard industry 
. appeal dismissed { 62,632 
. consent decree amended........ q 62,853 
. patent license agreements void. | 62, 578 
. price fixing conspiracy ......--- 
. proof of conspiracy...-..-.---- 1 62,632 


Film companies 
. damage suit 


. additional pleadings ......... { 62,574 

Film distributing industry 

_ venties improper maaeeeeele eee { 62,760 
Fire alarm system manufacturer . 

_ violation of consent judgment . J 62,771 
Fish industry 

ea abOte UnlOnSims ee eo ere { 62,678 
Florida Fair Trade Act 

, constitutionality;, fiat -n oe: { 62,668, 62,913 

MONTON=SIGNETS Ae ot ere ee 7 6 
Fluid milk 

pried fixing 2505 0: otk Sanne T 62,534 
Food products company 

. amendment of complaint....... 1 62,565 
Fountain pen industry 

“temporary, injunctions s.4s) eee { 62,611 
Freight charges 

PP discriminatonyaee eee ncn { 62,796 
Fruit and vegetable terminal 

‘consent decrees ows trad acenctache 1 62,927 

by ead 

Gasoline 

. price discrimination 

. meeting competition ......... { 62,746 


Gasoline station retailer 
. total requirement contracts..... { 62,878 


. trade-mark infringement ....... 7 62,955 
Glass industry 

putransier Of, Vente. sas eee. { 62,626 
Granite cutters industry 

. labor union conspiracy......... { 62,852 
Groceries 


<c. Se re J 62,728 
J 62,623, 62,677, 62,791 


. cash discounts 
. sales below cost. 


Hat industry 
. trade-marks 


Home appliances 
. non-joinder of defendants....... T 62,628 


Horse race starting gates 


yeininingementrsuit’ ..... ss paanee 1 62,570 
Hosiery making machinery 

consentedecree eae aecee ee T 62,709 
Hosiery manufacturer 

Weresale price-fixing... 4. 43. T 62,851 


General Topical Index 


Household appliances 
. enforcement of fair trade contracts 


SRR oo ee ee ake E J 62,799, 62,806 


venue 
MUNDI OD CRM. rier skein Serie. oo J 62,652 
ei PUIVile Sees oe. cee ee ae { 62,792 
Hydrocarbon producers 
. antitrust case dismissed......... { 62,609 
Sh 
Ice and cold storage company 
interstate commerce. S15) /4s 24s J 62,538 


Ice cream manufacturers 
. Robinson-Patman Act, constitution- 


At oy ae PSS Co 1 lap 20 Ce { 62,848 
Ice industry 
. Dill of -particalarsiy.. .es S2eeRun J 62,682 
CGMS DITA CVn yer sco ee ae EN ¥ 62,717 
Illinois Fair Trade Act 
. protection of good will.......... J 62,622 
. sales below fair trade price 
PERTOUTET <n 4s <> ee { 62,552 
. excepted transactions ........ {| 62,710 


Imitation pearls : 
. misrepresentation of origin...... { 62,931 
Incandescent lamp industry 


. intervention by private parties... 62,731 
Infringement suit 

. antitrust violation as defense... 67,828, 
62,886, 62,926 

. appellate review on segment of case 
ee hen hi Eo) a ee { 62,756 
consent decree intervention ..... qT 62,546 
. enjoined by consent decree...... J 62,867 
. establishment of “clean hands”. .f 62,547 
. misuse of patents as defense..... { 62,804 


. prohibited by colorfilm industry. { 62, 586 
. resale price fixing. . { 62,851 
. separation of lawful from illegal con- 


tract clauses for enforcement. .J 62,588 

PEL ACe-IAt ee ee ee ea ne 1 62,805 

antitrust violation as defense. J 62,955 

“nclean hands” as defense..... q 62,570, 

62,819 

i Unpatentedearticlée tir .cboece  . oe 62,745 

violation as defense...... { 62,699, 62,801 

Injunction 

. amended 

licensing rights .... ..§ 62,595 


-_ basis for temporary injunction. ea: 

4 A Deh mea mest x paces ate Pi { 62,782, 62,894 
. cash register receipts, redemption. | 62, 693 
. denied where facts and questions of 


law are in. disputell. 2248.20 q 62,711 
é equitable GetensSets ee T 62,637 
REIIIDCOpChee Se we eet J 62,608 
. interrogatories, production of... {[ 62,572 
. lack of enforcement............ 62,569 


. against others as defense to. .{ 62, 612, 
62,628, 62, 2,655 


» modificationmssd. See. Mee { 62 

. pendente lite ..... 1 62,638, 62,662, 62, 730 
[i eta eseiiora |” ee enn eed oe rea 62,5 
Pepermanient wee ames. vers eset T 62,681 


64,963 

Injunction—continued 
Pe PLeMINinaGya per eee eee { 62,641 
. prior decree not violated........ { 62,672 
. protection of good will......... q 62,755 
sat Cliel? Wee ewan a ktee ce ETRE. Or { 62,772 
JASCO Pe Of te Aree ean teh 1 62,763, 62, ee 


. state considered proper party... .{ 62, 
. state relief 62 an) 
. suiccessor corporations ......... T 62, 582 
. temporary J 62,568, 62, 611, 62 619, 
62,628, 62,629, 62,663, 62, 123% 62, 784, 
62,854, 62,855, 62,804 
Se AADASISSIOtee. cA se oe eee 7 62,618 
. transactions with foreign and inter- 
national societies 62,594 
. validity of competitive bidding ie 
quirement 
. violation 
PMchion | Sa7K0 (cin Meee rs ; 
Insurance rating bureau 
Minstranceinateafixing, (antaee eo: { 62,599 
Interrogatories 
PAIN OLONAtOEDLOdUCER ee en ee J 62,597 


Interstate commerce 


burden imposed upon _ intrastate 
Eades Mente eee mn he ae { 62,717 

conspiracy in manufacture and sale 
Oleveling machines | oe. me { 62,539 
pudiscriminatory sales).5). 90052 J 62,859 

. distinction between “involve” and 
Pp altecty hc. tte es. ee de ee {| 62,735 
effect of intrastate restraints J 62,576, 
62,816 

. enforcement of state fair trade 
Hiicesey: See LE | On 5 ere { 62,739 
FP local@price™ wat... 40 eee { 62,538 
PLINONOPOly see eh q 62, 957 

. petroleum products used by con- 
SUuiier A AeA EOS ae eee { 62,639 
| pUublemtranspoLtationmene mes { 62,757 
. restraint at intrastate level..... {J 62,840 

. restraint of competitive news and ad- 
Vertisiig’ .. ¢sen tet. estteath ene 1 62,685 
swstate jurisdiction) «7:2. apa { 62,678 
taxicabucompaniessash eyes aaneiees: { 62,705 

lew Unfair Cigarette Sales Act 
PLCOMstititionalityasee eee eee { 62,564, 62,741 
—JjJ— 


Jewelry company 


. sales below fair trade prices... {| 62,562 
peciseirion 
amendment of complaint ....... 7 62,565 
, Cotamission’..o8 a ce peeeeee { 62,615 
. district court 
. enforcement of orders........ { 62,642 
Pe > DT OO lees tei. ieee eee Se { 62,872 
. enforcement of judgment....... { 62,532 
extent of PTC© authorityae aa - { 62,931, 
62,934 
. Federal court 
. joint-management contract ...f/ 62,537 


. Federal Power Commission..... q 62,704 
. Place of service of process ..... 62,820 
Me primar yee rcerseee { 62,650, 62,885, 62, 889 


JUR 


64,964 


Jurisdiction—continued 


Ma propen district way. ceeeeee q 62,585 
. State 
_ interstate commerce ........- 62,678 
. stay of action s 
administrative hearing ....... { 62,602 
Wrefusalsinestateccourt tare q 62,556 
MEtranster Ol Venue ee eae _.§ 62,736 
(eWEOne Venue etteteneeisee eee q 62,550 
ury 
Srichtorore thal ear. =a cen rt eer { 62,826 
= a 
Kentucky Fair Trade Act 
initiation of proceedings........ { 62,690 
By ees 
Labor unions 
. agreements 
_ to fix method of payment ....{[ 62,802 


. to improve working conditions. 


Se ao se OTE Oe OR 62,774 
DOYCOtING vc tear | ena { 62,788, 62,863 

_ conspiracy with non-union laborers 
LS aasacaumnmenche Sab hMerne oils Sf aya wet 1 62,852 
Manage SUE CAT ou ae came { 62, 953 
_ exemptions from antitrust laws. . {| 62,743 


. forced hiring of inefficient workers — 


ie ANP wee No eck 1 62,630 
Biljunction improper, oases -ss kere ll 62.608 
SETTTOMOD 0 ly eee eer eee { 62,887 

. control not connected with dis- 
Dilt@sbegute cote eat era: { 62,678 
MEDIC KCCI Oar ea eey hee ery gee J 62,863 


unlawful use Gt labor monopoly . 1 62,676 
“Launderettes” 


Classtactioniment tee ae anne { 62,556 
- consent decree intervention. .....62,546 
ee CONS DILACY gra ket eet ett AT {| 62,706 
Laundry industry 
) Services! below ‘cOStmusias i. Jee 62,667 
Legitimate theatre industy 
PICONSpiracye=s.0. ea ee { 62,827 
. interrogatories and discovery of 
documentseten hig see 1 62,827 
Lens blank manufacturer 
violation of prior decree........ { 62,571 
nee supply association 
bill of particulars denied........ { 62,725 
le industry 
applicability of Fair Trade Act. .{ 62,654 
Mconspiracy, sea ae eee { 62, 627 
: constitutionality of Fair Trade Act. 
Tey anee ooo ee. $62,668 
. horizontal price fixing BER i hs SR { 62,823 


. maximum resale price agreement. {| 62,737 


. non-signer provision invalid ....{ 62,862 
Pepuice, fixiti cas) werent eee Be OLIO27, 
Me reDAtes Ne eee een { 62,659 
. resale price maintenance....... 1 62,856 
. . non-signer obligations ...... { 62,671 
. sales below fair-trade price.... J 62,552, 
j 62,622, 62,641, 62,758 
vic'ation of injunction....... { 62,740 


JUR 
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Lottery devices 
. unfair methods of mere e . 


Louisiana Fair Trade A 
. non-signers 102641, 62,671, 62,823 


Louisiana Trade Regulation Laws 


4 62,947 


Fsumiiaryaeeee eee q 62,575 
Say 1 pes 
Maryland Fair Trade Act 
. abandonment as a defense. . { 62,740 


. injunction-violator held in contempt 
62,740 


Maryland Unfair Sales Act 


Mconstitutionalty, -.enc ee eee 62,825 
. sales below cost......... 1 62,694, 62,728 
Massachusetts Fair Trade Act 
‘imeportedmgoods, (peace cn ..§ 62,856 
_ refusal to sell to price- -cutters. § 62,856 


Massachusetts Trusts and Monopolies 
Law 


Wiaborounions: = ees - oreo { 62,678 
Measurement gauge manufacturer 
. consent decree ......... 229. 962/867 


Meat cutters union ; 
. jurisdiction over sales after quitting 
hours = Wathen joe { 62,695 


Medical associations 
_ non-profit, pre-paid medical service 


Dalley tcesignt ace Gra tate a { 62,703 
Medical supplier 
* damage: Suite! a2 tase ae . § 62,890 
Medicinal preparation 
a CATA ceuSuita yates tee q 62,715 
a false advertisment .6 aon J 62 930, 62, ‘041 
whe Gxorndersmoditiedstes aueyste { 62,583 


Medicine capsule manufacturer 


“-eonsent decree! 28 at tea ee 22: {J 62,914 
Michigan Fair Trade Act 
Srconstitutionalitye.. sete 1 62,905 


ns ee 1 62,902, 62,905 


Michigan Trusts and Contracts in Re- 
straint of Trade Law 


. non-signers 


. uniform resale prices........... J 62,753 
Milk industry 

. conspiracy 

. . sufficiency of indictment... ... { 62,807 

ime LELUSals LOM SElI Saar ae eens eee 1 62,920 


Milk producers association 


. subpoena duces tecum.... _.§ 62,545 
Milk transportation union 
sp CONserite deCrecummnan ny eae ee J 62,887 


Miller-Tydings Act 
. imported goods as fair-trade items 
{ 62,856 
. imposition of fixed prices on non- 
SIPTIerSumeeee: J 62,641, 62,671, 62,823, 
62,840, 62,935, 
62,937 
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Miller-Tydings Act—continued 
. non-signer liable for unfair compe- 


AULIONY ee. See ye Pa O2,049 
. protection for patent owner... .{/ 62,851 
. refusal to sell to price-cutters... J 62,856 


. uniform prices in different states | 


nh Sei Sei acter Ce ..§ 62,739 
Minnesota Fair Trade Act 
. fair trade price exemption . mE tO22775 
. non-signer provision invalidated. . 
BW 55 bs ude, 355 openness tee { 62,833, 62,862 
sales to state, exemption. § 62,815 
Minnesota Unfair Trade Practices Act 
. evidentiary rule of eos per cent 
WMIATKAUP. es... ..§ 62,647 
free gifts and prizes.... ..§ 62,783 
. purchases above market price. ..§ 62,616 
\esales* below: cost: -- wha: : 4 62,912 
Misrepresentation 
. product . q 62,665 
. quality J 62,747, 62,769 
. therapeutic value claims... 162 583, 
62,930, 62, 934 
Mississippi Fair Trade Act 
PVconsttunonalitys ooh ptnkart J 62,611 


Missouri Pools, Trusts, Conspiracies, 
and Discriminations Law 


. injunction improper _ § 62,608 

. labor union boycott... { 62,863 

. labor union picketing 1 62,863 
Monopoly 

. abuse of 1 62,656. 62,657 


. advertising { 62,957 
. agreement with foreign parties” | 62,837 
. competition between regulated mo- 

nopolies suppressed J 62,601 
. divestiture of intercorporate stock- 


holdings _ § 62.646 
. enjoined by consent decree 7 62.954 
. evidence ......... T 62,555, 62 PRE 62,831 
. exclusive distributorship ( q 62,945 
. illegal abuse ¥ 62,685 
_ interstate trade and commerce = ‘§J 62,557 
Hlaborautons 22". _ .§ 62,676, 62,678 
. lawful choosing of customers 62,685 
Relea] aa iece, Ale. « ¢ te tpalbent soe { 62,558 
. proof car SEM VOZOLZ 
. purchase of competitors. oe: { 62,773 


_ reasonable expansion of business. 
0 > NNR EE al Maes Rt EN T 62,593 
sufficiency of complaint. . ..§ 62,610 

Motion picture industry 
. advertising accessories 


SeniGiopoly 9.2 2.2) 0... _.§ 62,919 
antitrust. violation. 25! Jaq-.4- { 62,733 
. cancellation of agreement....... { 62,748 


ER ClaSSy aACtiOlls. tune usrate oer { 62,918 
. consent decree 1 62, 765, 62, 861 
. suspension of arbitrary restric- 


tionsees delesemecese ve J 62,644 
Eiconspiracyaeeen { 62,566, 62,909, 62,938, 
62,953 

. copyrights 
_ price maintenance provisions { 62,917 


64,965 


Motion picture industry—continued 
ELC amaccesuit a7 mttaer { 62,560, 62,721, 
62,754, 62, 891, 62 896 


MEATLOLICYZS MCC temas se Aire 62,944 
mibestuevidencesnule spi -iecneee {| 62,808 
mLeS udicatagd crenSenean ae J 62,702 
distributors 
PCOMSDITGC\ Tete te ties ne J 62,857 
. injunction modification ...... {| 62,541 
MAMONOPOlV. peer eee OD OS 
SWOVICEN CC fe ccs ta gtr. cen foes J 62,790 
. exhibitors 
CONSDIGAC\ ME Sarre eee ¥ 62,857 
PPA CAmMareasuitee eens ane J 62,666 
Pelinaleidemrent. ae ee ee J 62,573 
. granting of clearances........ {| 62,643 
SeINJUNCHONE EE AO, ae eee. wey. 7 62,543 
VL OMLONS VENUS cnt 2 are. Ae § 62,550 
- (granting-of «clearances 01). 2 134 | 62,643 
. injunction modification ........ q 62,541 
Ui UNGtiviemteliete ket ee eae { 62,772 
. joinder of defendants.......... q 62,582 


: SE ScISa and transfer of venue 


Laas bh a 2 eee { 62,736 
_ labor union disputes noua see 1 62,630 
. modification of decree.......... J 62,587 
7 eTONLODOlVN arerrecge ess ot ee J 62,919 
.~ Plans for Vdivestiture 7) 0. ho siee {| 62,573 


. prior decrees as prima facie evi- 
dence { 62,673 
. priority for taking of depositions 
ee PRES J 62,648 
: production of documents. 62.701 
ustatute soi flimitations. SassseneetOe. 75) 


. temporary injunctions .........] 62,784 
. theater owners 
mchancey OiAVellUCe - tem ae q 62,549 
Ma CLAIM ACR it ree eee eee { 62,911 


. joint- management contract term'- 


MATION 5 pecker GEAt Iee oeeane q 62,537 

.? lessor not bound by decree. . { 62,936 
_ pooling agreement terminated 

eR cf A q 62,590 

prior decree not violated. ..§ 62,672 

statute of limitations. ... J 62,591 


_ transfer of venue........ J 62,598, 62,696 


Musical performing rights 
. consent decree ... .f[ 62,594, 62,595, 62,898 


Be ae 

Natural gas industry 

Madamacesciitt:® .i2-.5m eee eee { 62,780 
Naval stores companies 

consent decrees... .anieiee ee 62,929 
Nebraska Restraints of Trade Law 

. repurchase option on automobile 

Oe er TORE tee caer eh q 62,535 

New Jersey Fair Trade Act 

. gifts in conjunction with sales... 62,661 

. initiation of proceedings .... . § 62,691 


. injunction conditioned on enjoinder 
of violators . § 62,718 


NEW 


64,966 


New York Antitrust Act 
. labor not commodity 

. of commerce U 

. subject to monopolization..... { 62,676 


_ trade association policing plans. . {| 62,821 
New York Fair Trade Act : 
. abandonment as a defense...... q 62,605 

. action against all violators not re- 
Wine dive: 54 .-eet eee eee: { 62,653 
. basis for temporary niece { 62,618 


. cash register receipts... .{] 62, 693, 62,755 
MEGIOSEHOUUESAl CS ae J 62,726, 62, 738, 
62, 789, 62, 655, 62, 794 


_ defense against fair trade enforce- 


TCT ee ee ee NR he ee 1 62,866 
_ effect of a single violation......] 62,617, 
62,629 

. effect of change in form of goods. 
Behn spe ie Dae Pepe 1 62, 716 


. enforcement of fair trade contract 
e non-signers | 9. 1 62,854, 62,855, 
62,870, 62,877, 62,915 


BAVIOlATION@ mene nan ene eee { 62,884 
. equitable defenses to enforcement. 
AO ..§ 62,824 


; te. Peahanse conten in 


TECOLGIN Se yak een ae ee J 62,732 

. fair-trade contract 
; scope of injunction. <.~=) _.§ 62,843 
. fair-trade injunction violations {| 62,738 


. fair-trade price enforcement against 
non-signers . .§ 62,854, 62,855 


. injunction pendeme Tite LPN os Boe 1 62,730 
. injunction violation 
. . close-out sale. . .f[ 62,726, 62,727, 62,789 
. lack of enforcement as a defense 
Big Aus ce Pete Aah Std { 62,569, aes 
. non-joinder of defendants...... 1 62,628 
. non-signer guilty of unfair competi- 
tion 62,949 
sepricesentorcement= se...) . | 62,830 
=e piurchases for resale’ ...s.-s soe {| 62,619 
. redemption of cash receipts..... 1162, 755 
. resale price fixing agreement. 
Fee aE ee 1 62,635, 62, 636, 62, 924 
_ sales below fair-trade price. 762 613, 
62,638, 62,662, 62, 663, 62, 664, 
62, 764, 62, 776 
. . discriminatory contract ...... {62.613 
. Sales to municipality excepted. .f 62,620 
. simultaneous enforcement against 
OthersdealerSs.) tte ee { 62,614 
. trade-in allowance ..... { 62,637, 62,719 
. trade-mark protection efforts aban- 


doned = Pie eee eee, FAS J 62,732 
. violation of injunction... .J 62,655, 62, 824 
Newspaper publishing 
. discriminatory acceptance of adver- 
tising’ 4.5... ae SR. ee J 62,531 
. illegal use of monopoly ........ { 62,685 
Mmonopolya ywiaeaaeeens J 62,555, 62,957 
. motion to produce interrogatories 
DP leeks Bh MO J 62,597 
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=O. 
Oculists 
d 62,864, 62,868, 62,869, 
consents tec tees! 62, 871, 62, 882, 62, 883 


Office furniture industry 

DRCONSDINACV Es DROOL OL rere: { 62,874 
Ohio Fair Trade Act 

_ sales below fair-trade prices... .. q 62,562 
Ohio Valentine Antitrust Act 

Perefttsaletousellececricru ie raion 1 62,920 
Oil burner manufacturers 

SL DrICeIGISChigiimallOle a) tne ar ie q 62,881 
Oil products industry 

= MCOUNG INA nabesoncoeneoosoons { 62,697 
Oil pumps 

Ppatent monopoly... sme were { 62,801 
Oil refining industry 

_adamagersuit Deeis: see. 2 ere 1 62,892 

ee PrOper) party toySue asst { 62,906 

Oklahoma Unfair Sales Act 

. constitutionality’~ fs). 22 q 62,791 

“sales below cost. .... %278Pe en J 62,791 


Ophthalmic goods manufacturers 
_ consent decree. ...] 62,864, 62,868, 62,869, 
62, 871, 62, 882, 62, 883 
Optical companies 
joinder of defendants by representa- 


£1G Tia cee eee ey ee 62,814 
Order blanks 
. misleading Sdecetuned me. Sirois { 62,817 
Oregon Fair Trade Act 
. \dISCOUN tS pesay ee aeal tee J 62,669 
NOU=SISNErS. ee ee ee {| 62,897 
£4 Died 
Painting contractor 
. labor union-employer association 
agreements. +e teers { 62,774 
Paper box industry 
. violation as defense to infringement 
SUIE cs el, ee 62,699 
Patents 
. availability to all in industry... .] 62,773 
. dedication to public............ 62,880 
. issuance of royalty free licenses. . J 62,914 
. issuance on non-exclusive basis..... 
ee Sh Seic SAR 3 1 62,867, eee 
- conditional lease {21 "20." 4e02 T 62. 
- declared “void'?>) 29. 12 Bae { 62, 578 
. price fixing provision 
. Waiver of rights establishes 
~cleanmhands/2, atearoGes 1 62,547 


. license agreements 
. royalties must be reasonable. . J 62,533, 
62,578, 62,586, 62,709, 62,724, 62, 679, 
62, 680, 62, 853, 62, 880, 62 914 
. license grant back Provisions. ..§ 62,646 
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Patents—continued 
-InoOnopoly see: Fo. 2 rt. 2S: ae { 62,801 
s“cross-licensing ......— 209% 7 62,54 
SPexXte€NlSiOney, Meee eee 62,785 
. unpatented article ..... { 62,656, 62,819 


. use of unpatented machinery. 62, 698 


PeHOn-exclusive Dasisieets<te.1ee { 62,750 
- DOOLNPMINOGS BYE WE Pi int a J 62,687 
. royalties based on sale of unpatented 
articlés Si piwetts 7s Pa eee {| 62,634 
Separavion ofacausesa.4 420 ee T 62,828 
Pesnspivaias Fair Trade Act 
Sexcmpted(Saleg itp erniesse tes J 62,799 


. extra-territorial enforcement of state 


Statutesne sams. teeth. et 62,739 
. fair-trade contract 
ACNEOLCEIMIEN Eo ieee lancet cic) 1 62,767 
aerrOlice Of LenINIS ie hs ak 4a Ee { 62,6 
EeHON-SIQTIONS. Gp eons J 62,935, = a 
-ebesale price contracts ..2 0.) 1 62 
. sales in interstate commerce... .{ 62, B40 


Petroleum industry 
. effect of conspiracy on interstate 


EOINIMerCe stp lk thet. Wawa tee wile, | J 62,639 
. exclusive supply agreement........ 
| ee NE Anak 30 § 1 62,700, 62,800 
4, interrocatories 2.2.2. .sde. eo 7 62,900 
price discrimination { 62,746. 62,900 
Pepriyaterdamagersuit. «6 ow, Seo: { 62,692 
. production of evidence.......... 7 62,684 
temporary injunction denied... .f 62,723 
Pharmaceutical industry 
. fair trade contract enforcement 
PRUEUON-SIPTIONS ra oe aks ee a { 62,897 
. initiation of proceedings ....... 62,691 


. injunction, lack of enforcement. . J 62,569 
. injunction pendente lite ........ { 62,730 
preliminary injunction denied FTC 
trading stamps ................ 
Photographic development equipment 
manufacturer 


MEINONOPD Var es pa ee eS 1 62,610 
Photographic firm 

faba Czordersmodified...........+.. 1 62,665 
Photographic studio 

. petition for review dismissed. . .f 62,932 


Pillow manufacturers 
. trade association policing plans. .f[ 62,821 


Pimple remedy 


Perniisrepresentavionm 4.2 1 62,798 
Play productions 

Painvalidity,.of contract. ... 7.5... T 62,763 
Plumbing supply industry 


- consefitzdectees..2) 5 A402 1 62,649, 62,829 


Pre-paid medical service plan 
pETOLEINONODOlYaey 5-1 a? oe ese 1 62,703 


Pressure cooker industry 
. sales below resale price. .{[ 62,617, 62,618 


Price 
. distribution of price lists....... { 62,571 
. purchases above market ........ { 62,616 


64,967 


Price discrimination 
. changed market condition as defense 


Tinh A. RAT Dee aes 1 62,876 
SECONSDIFAC VA ASAE eee oe {| 62,900 
SE CISCOUNTS MR Eer See J 62,554, 62, 642, 

62,796, 62,847, 62,865, 62.881, 

62,895, 62,914 

PeCVAGEN CE. rant 4s uc eee ee T 62,859 
. examination of records.......... J 62,839 
Peinershimequalizationy wv... ee 62,796, 


62,865, 62,895 

. furnishing of services and _facili- 
ELE Siesta ss ce { 62,928 
5 NOGA SONOS WES cos Ree ane enaok a: 7 62,538 

. meeting of competition as defense 
Pa ee nnn 62,746, 62,777 

. plaintiff’s illegal conduct as defense 
Ee ge J 62,600, 62,674, 62,735, 62,876 

. price cutting 


MPELCAUISGLO ACO nina naan LOSeo c= 
fe DLOOL: tee er me ere ae eee {| 62,796 
PEDLOOMOMINIUTY: a ae ee 7 62,950 


. prospective buyer may sue 1 

. rebates J 62,658, 62,659, 62, oe 

. rebutting injury to competition. .{ 62, 846 

PBLersine tOlsell rar ser { 62,908 

. runway allowances ..... ¥ 62,796, 62,895 

. unlawful to be party to discrimination 

7 62,548, 62,735, 62,742, 62,816, 
62,839, 62,848, 62,859 


Price fixing 


masheements. oon ane J 62,864, 62,868, 

62,869, 62,871 
Mcombination) a.se06.. { 62,642 
TicOnSpitacys mem eE { 62, 532, 62, 534, 62,729, 


62,737, 62, 917, 62, 929, 62,940 


. electric power companies _. { 62,704 
. enjoined by consent decree J 62,551, 
62,649, 62,864, 62,882, 62,883, 

62,887, 62,908, 62,914 


Mphtorizontal Meee sees ee { 62,823 
. Iowa Unfair Cigarette Sales Act. 
pipe ki 62,564 
‘ partial ‘judgment of ‘acquittal. . .§ 62,651 
. patent license agreement ....... { 62,851 
Mereallestatelbrokersiels: 10. { 62,621 
Fesalemicmeny cxtintess fia «AL ey { 62,924 
Bop ecticual association 
PCOMSCTILN GE CLEC ma anne Een { 62,898 
MAINCET VENOM. ovexeneyt Gost See 1 62,898 
Public transportation companies 
iXconspitacy Besa ee 1 62,757 


Public utilities 
. agreement to restrict competition. . 
eerste anal tire ee ee J 62,879 
. antitrust violation as defense to Fed- 
eral Power Act ...... { 62,899, 62,903 
. illegal contract void 
. revival of earlier agreements. .f 62,768 


MOINNOTOPOLIES™, «52+ .o: eae 62,704 
Publishing industry 
PETeDAtes sans heey ree { 62,658 


Punchboards and novelty devices 
. illegal use to promote sales..... 1 62,947 


PUN 


64,968 


Osc 
Quota 


allocating manufacturing .. 


.. 62,642 


Re 


Radio artists guild 
computation for Raye of labor 


. .§ 62,802 


Radio broadcasting station 
. monopoly .... 
. union boycott 


Radio industry 
patent licensing agreement ... .f[ 62,634 


Railway express company 
_ stay of action 
_ administrative hearing .. 


..§ 62,602 


Rayon garments, women’s 
_ case remanded to Commission. .{ 62,822 


Rayon industry 
PETES ero Mikel hast cee eee ee {| 62,660 


Razors and razor blade manufacturers 


PE DEICeMCISCuITI A Onna. rete J] 62,839 
Real estate brokers 
hPpnicesixine ee ee er fe ee J 62,621 
Rebates 
agreements _.§ 62,868, 62,869, 62,871 
meg O FCO aaa Seen eee a ee 1 62,659 


Record industry 
. enforcement of fair-trade contracts 
OR Ee et ig eo 1 62,866 


. fair-trade enforcement S 62.732 


Refrigerating panel manufacturer 
_ separation of lawful from illegal con- 


tract clauses for enforcement. .J 62,588 
Refrigerating plates company 
miniumeecment sult se seen J 62,745 
Res judicata 
PR damage. SULLee ee et ae Hee Ee oP {| 62,702 
violation of different statutes. § 62,713 


. defense in civil penalty proceeding 


eee ee 62,759 
Resale price maintenance 
. non-signer obligations ......... { 62,671 
. refusal to sell to price cutters... J 62,856 
. right to choose customers...... { 62,716 
Restaurant 
. laborunion* boycotts... see 1 62,863 
Restraint of trade laws 
. uniform resale prices 
MAB tite bor ae) ee ee { 62,753 
. unions 
SeGalifornian sve.00 Gl... aes 1 62,695 
Retail gasoline dealers 
-“ptice’ fixing agreement: .) ::: 5: { 62,735 


. price fixing conspiracy ......... J 62,584 
. uniform resale prices .......... J 62,753 


Quo 
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Robinson-Patman Act 
_ absence of basis for Stabe pro- 


Geeding o-..+... =n _.§ 62,847 
: constitutionality of §°3) cee { 62,848 
wi defenseyase.fr ate pettaed: 62,752 
; insufficiency of complaint ...... q 62,683 
. joinder of plaintiffs: ~ ...:c5e-- { 62,928 


. opportunity to prove compliance to 


HiGordet. «tis. aq beh ees T 62,948 
_ responsibility of corporate officer. 
Mitt Sr Behe... MOORES: fo, ~ § 62,948 
_ salesmen may sue for dalntencn | 62,600 
_ scope of pre-trial depositions... § 62,811 
“ Specificationwioiatactsemnirt) pit te { 62,933 
_ Stating claims in separate counts 
opting. aban { 62,928 
, pepe damage suit as a class action 
Stress AR Pe ETO ZO28 
. ioiions Ai different laws in same 
COUtit-eewates lo cere ee oe { 62,810 
| Roller-bearing industry te 
Ss COMS Ente deCheC seers ae J 62,708 
Roofing materials manufacturer 
. cease and desist order in error. .f 62,910 
P priceidiscmiminations)] 30: = ee { 62,847 
Rosin 
P -GONnSentmdecree... seen ene teenie { 62,929 


Rubber industry 
. breach of fair-trade contracts. deegice 


PTITONOPOl Yaseen te cee eee ee Zook 
. transfer ‘of ‘ventlem sea ee q cones 
Rubber tire industry 
. denial to enjoin conduct of FTC in- 
Vestica tl Ones a noel none q 62,554 
ee 
Safety razor industry 
. sales below fair trade price...... J 62,710 
Sales 
. below cost 
. California.. ...{ 62,567, 62,623, 62,624, 
: 62,667, 62,793, 62,916 
“'Colorado~ =)... .. Se Sa 2,677 
SECODStitIILIOMahity ana me ieee 62,858 
. TOwai.<ir-s 5: eae 1 62 564, 62,741 
SMaryland esas J 62,694, 62,728, 62,825 
. Minnesota ..... 1 62,616, 62,647, 62,783, 
: 62,833, 62,912 
SENG We JETSC Veto n rarer q ee 
= OklahGi a vocusox ke eee { 62, 
Pm NEOO! at nee. ee ee ee { 62,860, C2916 
. Mennéssee: Lope an: alesis ae { 62,781 
unconstitutionality as defense... 
Me See Pe re | { 62,858 
(Ujfallsanec< Sine cern eee eee 1 62,841 
WiASCOnSII: “HAA het ee 7 62, 860 


Salt companies 
. compliance reports required by FTC 
Ey et, OS. A Sa 7 62,561 
Sandpaper 
. consent decree 


PU. ov ee Bere 1 62,724 


General Topical Index 


Sanitary brass supplies 


peconsent decrees. oc! .s.. swe. ae { 62,829 
Sea food 
. order prohibits payment of broker- 
ATCHI CCS een Pen tone 1 62,948 
Service of process 
. immunity _.§ 62,707 


Sherman Antitrust Act 
. extension of Miller Tydings amend- 


ment ... J 62,823 
Shipping Act of 1916 

Pmantitrust. exemptiousgr. reins 4: a2« 1 62,779 

Stunder -Sherman, ACE: oncdec% ] 62,787 


Shoe machinery industry 
. admissibility of evidence........ { 62,589 
PLGAMIA EC SUE: ccd wee pee hens 7 62.657 
. evidence, admissibility of documents 

{ 62,631 


Sintec ool cookie utensils 
. disparaging competitors’ products 


J 62,786 


Statute of Brailstions 

. applicability in civil case....... q 62,591, 
62,697, 62,714, 62,751 
eet: { 62,714, 62,892 


. conspiracy action . 


| recoyery,in damage suit........ 7 62,925 
Steamship companies 

antitrust exemption .......... { 62,787 

. consent decree ............ . .§ 62,766 

. monopoly of transportation. J 62,593 


. shipping cohference agreements 


antitrust exemptions ......... { 62,779 
Steel industry 
brokerage fees { 62,670 
Stipulations 
. injunction of false advertising dis- 
missed. . fee Aiea JMAE ....§ 62,941 
Stud-welding indusicy 
consent decree ..§ 62,750 


Subpoenas duces tecum 
_ denial § 62,545, 62,720, 62,844 


Summary judgment 


. appeal from _.§ 62,675 
Survey claims 
_ insufficient proof for claims.... {| 62,722 


fests eee 


Taxicab companies 
. transportation between airports and 


other interstate carriers...... q 62,705 
Tennessee Fair Trade Act 
. COmoMmeerrewey .s55ceccoucen. q 62,654 


Tennessee Unfair Sales Act 
. purchase plans 
_ use of lottery method......... J 62,781 


meSalese belowuCOSt ta ta een { 62,781 
Testimonial advertising 
Peiatse) Claims meee eee ..§ 62,934- 


64,969 


exas mips and Conspiracies Against 
oad Le 
; Huy dou ts as restraint of trade... .] 62,788 
PecKine OtCpULLCOMtrack. senate { 62,952 
. exclusive dealing arrangements... 
__ a een 1 62,744, 62,850 


Tire aN. ee 


. FTC investigations . J 62,554 
Tobacco 

. FITC order modified....... .. 62,934 

Shialse advertising: ..-... sasha | 62,747 
Tobacco association 

2 restraint of trade... ..ee mY Sotistrs { 62,675 


Toothpaste company 
. FTC order to cease and desist en- 


FOLGE chee fn dy. eee J 62,722 
Tractor cab manufacturers 
. sufficiency of complaint........ J 62,942 
Tractor industry 
. change of venue denied..... 2 =f, 62,598 


Trade associations 
. articles of incorporation unlawful 


Pe een en aint <-aRen J 62,544 
Trade-mark 
. abandonment of protection..... q 62,732 
P=adoption fore export... 5555. see 1 62,888 
. exclusive right to use not unlawful 
5, er Rye Tee J 62,689 
mexported! good Sa a. eae . § 62,708 
. infringement suit ROZ 7.6) 
G2: 805, 62,955 
. antitrust violation as defense. | 62.805 
. misleading use of........ _ § 62,770 
Trade name 
, falseladvertising= © ss... ..§ 62,665 
Truck freight lines 
SE DOVCOLLS Dys UMIONS nutes eee | 62,788 
Turkey raiser 
. exclusive dealing arrangement. .J 62,744 
Turpentine 
. consent decree . . .§ 62,929 
poe contracts 
business form equipment. . | 62 
, Canning machinery .... 7: 62 679, 62, ea 


. horse race starting gates........ { 62,570 


. illegal use of monopoly.... _.§] 62,656 
PaLAdIO=mMcUStikyansatelneete qT 62.634 
1 Ufie= 
Unfair competition 
Pacounterclaisersn ye eee I 62,907 
Unfair cigarette sales act 
. constitutionality n 
Sawa tee aun Pee eee { 62,564, 62,741 
iNew: Jiersey® 4 Qe isi-n ete 62,858 


UNF 


64,970 General Topical Index 
Unfair sales acts Voting machines 
. constitutionality ikdamarelstiteees. 0. eee J 62,539 
TO wa De ee ee q 62,564, oe fot 
seMiaryland: peter etre eee mere q 62 et 
. , Newiiliersey2erte. Baits ee { 62, $58 w 
. effect of Schwegmann case Wallpaper association 
. Minnesota .....-.++. 40+ 9,62,833 | -seonsent*deeree ”.. 05... «ree { 62,642 
. sales below cost di 
MNEreyland en oer eee We 62,694, 62, 728 War surplus commodities 
- Oklahoma Seen S _§ 62,791 _ sales below fair trade price..... { 62,688 
‘ Tennessee Jos PON ORES Ue Coe nee: q 62, 781 Watch manufacturers 
PANVASGONSING 4 o.t- cee 1 62, 860 . enforcement of fair-trade re Pee 
i i ALANS) NON-SISTIELS mae ree Ye 
pe oni re _ sales below fair-trade prices... .{[ 62,854 
. California... . 5... 22. --++ 26: 7 62,916 | Water conditioning equipment manu- 
. free gifts and prizes facturer 
seMinnesotatence 3. seer eee { 62,783 . consent decree 


. purchases above market price 


eMinnesota. ceandcnehcias ee aeetce 62,616 
. sales below cost 
wGalitornias ee eee 1 62,567, 62,623, 
62,624, 62,667, 62,793 
"= Colorado? a...) eee {62 62,677 
me MinnesotaNe asset q 62,647, 62, 912 
. summary 
Pleouisianiagese ee ee re { 62,575 
. trading stamps 
Stahl: oe. Ss «tee See ea { 62,841 
Utah Fair Trade Act 
PEtiaGinemctam pS. eee ee J 62,841 
Utah Unfair Practices Act 
PE tradine estan pC msea ern eee { 62,841 
Utility companies 
oP GENES SIME 2 und adele nole a q 62,759 


Vacuum cleaners 
. enforcement of fair trade contract. . 


skate can peas ecu ae 62,613 
Venetian blind industry 
paninineement stlit ).....7.5e- 4. { 62,819 
Venue 
mechan cena eee 7 62,553, 62,585, 62,901 
PEI proper rates { 62,607, 62, 652, 62, ae 
PP DroOl Of TOUR eR sayeet Oey {62 872 
. requirements ........... { 62,550, 62, 792 
setranster® 2. Siem ei tae. { 62, 549, 62, 557, 


62,559, 62,580, 62,598, 62,626, 
62,633, 62,696, 62,736, 62,836 


UNF 


. foreign agreements enjoined. .{[ 62,888 


Waterproofing products 
. evidence of Federal Trade Commis- 
SION hake ee a rare { 62,834 
Well-drilling bit 
_ patent infringement suit........ { 62,785 


Wire garment hangers manufacturers 
SEIGONSEIItM CE CECC aera eee J 62,908 


Wisconsin Trusts and Monopolies Lew 
_ articles of incorporation unlawful. 


Ae kth Hes ees ENT ER Eo RRS 16 62,544 
consent order to cease and desist. 
SRE el AIR ORS FO SIONS 62,536 
AcCONSDILACY te ee J 62,849 
. joinder of defendants.......... J 62,645 
. price fixing 
Mapreements o.oo ee eee 62,645 
EE CONSDIL2 CV eee q 62,534, 62, 584 
_ fixed wage rate as basis...... { 62, 592 
Wisconsin Unfair Sales Act 
Pesalesm belowarcOSt ie): J 62,860 
Wood alcohol industry 
PECOnSentndeCheCmm ne ree J 62,532 
Woolen manufacturer 
. trade-mark infringement suit... 62,716, 
Lak ei 
Yarn manufacturers 
. subpoenas duces tecum 
_ Unreasonable; aoe ee eee J 62,844 


Yeast manufacturer 
. cease and desist order affirmed. .J 62,846 


